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PREFACE. 


The  editors  of  a  \egsl  periodical  have  said, 
thej  were  "almost  ready  to  lay  it  down  as  a 
general  principle  that  reporters  are  wholly 
unable  to  write  prefaces  ;"*  so  habitual  is 
the  neglect  to  give  any  information  of  the 
laws  under  which  the  reports  are  made.  The 
Virginia  reporters  form  no  exception  to  this 
remark.  The  reports  of  one  are  the  result 
entirely  of  individual  enterprise,  while  those 
of  another  are  made  under  authority  of  law 
and  by  virtue  of  judicial  appointment:  yet 
we  are  wholly  uninformed  by  the  reporters, 
of  any  difference  between  them.  Mr.  Gilmer 
does,  it  is  true,  mention  that  some  of  the 
cases  in  his  volume  where  argued  before  his 
appointment  as  reporter ;  but  he  is  altogether 
silent  as  to  any  legislation  on  the  subject. 
Some  mention  of  that  legislation,  with  an 
euumeration  of  the  reporters,  prior  and 
subsequent  thereto,  and  a  brief  notice  of  the 
grade  and  authority  of  the  courts  whose 
decisions  are  reported,  may  not  be  wholly 
inappropriate  now. 

From  a  very  early  period  there  existed  in 
Virg-inia,  t>esides  the  monthly  or  county 
courts,  composed  of  persons  commissioned 
by  the  governor  and  council,  a  higher  tribu- 
nal, to  which  appeals  might  be  taken  from 
the  county  courts,  (a)  This  tribunal  was  com- 
posed of  the  governor  and  council,  who  held 
four  quarter  courts  yearly  at  James  City,  in 
September,  December,  March  and  June,  (b) 
Afterwards,  December  term  was  changed  to 
November,  (c)  and  June  term  was  abol- 
ished, (d)  The  name  quarter  courts  was  now 
considered  altogether  unsuitable,  because 
there  were  but  three  in  the  year,and  they  were 
"not  equally  distributed  into  the  quar- 
iv  ters  of  the  year,  *September  and  Novem- 
ber being  too  near,  and  March  too  long 
from  them,  to  admit  of  that  title."  It  was 
therefore  enacted  that  the  said  courts  should 
t>e  no  longer  styled  the  quarter  courts,  but 
should  be  called  general  courts,  a  name 
deemed  "more  suitable  to  the  nature  of  them, 
as  being*  places  where  all  persons  and  causes 
have  generally  audience  and  receive  deter- 
mination." This  name  was  given  at  the 
session  of  the  assembly  in  1661-2.  (e)  And 
thenceforward  until  the  period  of  the  revolu- 
tion, the  court  thus  established  by  the  name 
of  the  general  court  of  Virginia,  and  con- 
sisting of  the  governor  or  commander  in 
chief  and  the  council,  was  "the  principal 
conrt  of  judicature  for  the  colony  and 
dominion  of  Virginia,"  (f)  liable  however,  in 

^American  Jurist,  vol.  0,  p.  498,  4. 
<a>  1  Hen.  Stat  at  larffe  p.  186. 
Cb>  Id.  p.  174. 
(c>  Id.  p.  271. 

(d)  Id.  p.  5t4. 

(e)  2  Hen.  Stat  at  larve  p.  66. 


certain  cases,  to  an  appeal  from  its  judg- 
ment, decree  or  sentence  to  the  royal  power 
in  England,  (g) 

Some  of  the  cases  decided  by  the  general 
court  from  1730  to  1740  were  reported  by  sir 
John  Randolph,  Bklward  Barradall  esquire, 
and  mr.  Hopkins;  and  others  decided  from 
1768  to  1772  were  reported  by  mr.  Jefferson. 
Since  the  death  of  mr.  Jefferson  a  small 
volume  has  been  published,  containing  the 
cases  reported  by  him,  and  also  such  of  the 
cases  reported  by  the  three  first  named 
gentlemen  as  arose  under  our  own  peculiar 
laws.  Most,  perhaps  all,  of  the  other  cases 
reported  by  them  may  still  be  seen  in  manu- 
script. But  in  the  volume  entitled  "Jeffer- 
son's Reports"  are  contained  all  the  decisions 
prior  to  the  revolution  which  have  yet 
appeared  in  print. 

After  the  revolution,  there  was  established 
a  high  court  of  chancery,  a  general  court, 
and  a  court  of  appeals ;  all  held  by  judges 
chosen  by  the  general  assembly. 

The  high  court  of  chancery,  when  first 
established,  consisted  of  three  judges,  (h)  but 
the  number  was  afterwards  reduced  to  one.  (i) 
George  Wythe,  who  had  been  of  the 
V  *three,  became  the  sole  chancellor.  He 
published  in  1795  a  volume  of  his 
decisions,  with  remarks  upon  decrees  by  the 
court  of  appeals  reversing  some  of  them.  In 
the  sketches  of  Virginia  judges  prefixed  by 
mr.  Call  to  the  fourth  volume  of  his  reports, 
there  is  a  biography  of  mr.  Wythe,  accompa- 
nied by  some  remarks  upon  his  volume  of 
"chancery  decisions." 

The  general  court  has  continued  to  be  the 
supreme  criminal  tribunal.  A  collection  of 
cases  decided  by  it  from  1789  to  1814  was  pub- 
lished by  William  Brockenbrough  and  Hugh 
Holmes,  two  of  the  judges  of  that  court :  and 
judge  Brockenbrough  afterwards  published 
a  second  volume,  embracing  the  decisions 
from  1815  to  1826.  These  two  volumes  are 
enUtled  "  Virginia  Cases." 

The  court  of  appeals  has,  from  the  time  of 
its  establishment,  been  the  supreme  civil 
tribunal.  Since  1789  it  has  consisted  of  five 
judges,  (k)  with  the  exception  of  the  period 
from  the  resignation  of  judge  Carrington 
on  the  first  of  January  1807  (1)  to  the  death  of 
judge  Lyons  on  the  30th  of  July  1809,  during 
which  there  were  only  four  judges,  and  the 
period  from  the  death  of  judge  Lyons  until 

(f)  8  Id.  p.  28&    5  Id.  p.  446.    6  Id.  p.  898. 
(ff)  8  Id.  p.  48^-90. 
(h)  9  Id.  p.  880. 
(1)  12  Id.  p.  7fl7. 

(k)  18  Hen.  Stat  at  larffe  p.  764. 
(1)  1  Hen.  &  Munf.  806.  Sess.  Acts  of  1808^,  p.  18.  ch. 
28. 
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the  act  of  the  9th  of  January  1811,  during 
which  there  were  only  three  judges. 

The  following*  reports  of  decisions  of  the 
court  of  appeals  were  published  on  private 
account. 

Two  volumes  by  Bushrod  Washington, 
embracing  the  period  from  1790  to  1796 ;  of 
which  there  was  a  second  edition  in  1823. 

Three  volumes  by  Daniel  Call,  containing 
at  the  end  of  the  third  volume  some  cases 
decided  in  1790,  and  in  the  three  volumes  a 
regular  series  from  1797  to  1803.  A  second 
edition  of  these  three  volumes,  by  Joseph 
Tate,  was  published  in  1824. 

For  the  period  from  1803  to  1806,  the  re- 
ports were  not  accessible  to  the  public  until 
1833,  when  mr.  Call  published  his  fourth, 
fifth  and  sixth  volumes.  These  vol- 
vi  umes  embrace  the  ^decisions  of  the 
court  of  appeals  under  its  organization 
from  the  revolution  until  1789,  the  decisions 
for  the  period  from  1803  to  1806,  some  of  later 
date,  and  a  few  cases  in  other  courts. 

Four  volumes  by  William  W.  Hening  and 
William  Munford  contain  decisions  of  the 
court  of  appeals  from  1806  to  1809,  and  some 
cases  decided  during  the  same  time  by  Creed 
Taylor  esquire,  who  succeeded  mr.  Wythe  in 
the  office  of  judge  of  the  superior  court  of 
chancery  for  the  Richmond  district,  created 
by  an  act  passed  the  23d  of  January  1802.  (m) 
^  And  six  volumes  were  published  by  Wil- 
liam Munford,  containing  cases  decided  by 
the  court  of  appeals  from  1810  to  1820.  The 
fifth  of  these  volumes  came  down  to  April 
1817.  Before  the  sixth  was  published,  the 
following  communication  was  made  by  the 
judges  of  the  court  of  appeals  to  the  house 
of  delegates: 

**  To  the  honourable  the  speaker  of  the  house 
of  delegates. 

Richmond,  December  6, 1819. 
'•Sir, 

The  reports  of  the  decisions  of  the 
court  of  which  we  are  members,  for  nearly 
three  years  back,  are  in  arrear  and  unpub- 
lished. The  very  respectable  gentleman 
who  has  heretofore  published  such  reports 
has  been  prevented  by  various  causes  from 
performing  that  duty.  The  accounts  of  the 
decisions  of  that  period  are,  in  most  in- 
stances, locked  up  in  his  office.  While  this 
circumstance  produces  to  us  some  inconven- 
ience in  the  discharge  of  our  public  duties,  it 
may  be  highly  detrimental  to  the  best  inter- 
ests of  the  community.  For  want  of  a 
knowledge  of  these  decisions,  our  fellow 
citizens  are  disabled  from  conforming 
thereto;  counsel  cannot  advise  their  clients 
of  the  actual  state  of  the  law  of  our  country  ; 
and  judges  render  decrees  and  judgments 
which,  when  these  decisions  come  to  be  in- 
spected, will,  in  many  cases,  be  reversed. 
This  is  a  state  of  things  which,  we  humbly 
conceive,  requires  some  correction.  It 
vii  is  important  that  the  expositions  *of 
the  law  by  the  court  of  the  last  resort 
should  be  as  much  promulgated  as  the  acts 
themselves  which  have  been  expounded. 
Experience  has  shewn,  that  when  left  to  pri- 

(m)  Sess.  Acts  of  1801-%  p.  12,  ch.  14. 


vate  enterprise  only,  this  important  function 
will  not  be  sufficiently  attended  to.  Hence 
arises  the  necessity,  in  our  opinion,  to  place 
the  subject  under  public  patronage.  We  are 
of  opinion  that  a  suitable  character  ought  to 
be  appointed,  under  the  authority  of  the  leg- 
islature, to  publish  these  reports;  and  that 
they  should  be  promulgated  shortly  after  the 
decisions  have  been  made.  We  are  also  of 
opinion  that  to  insure  the  services  of  a  proper 
character,  and  to  compensate  him  for  his 
constant  attendance  in  the  court,  to  the  in- 
jury of  his  business  in  other  courts,  an  ade- 
quate salary  ought  to  be  given  him,  in  aid  of 
the  emoluments  arising  from  the  sale  of  his 
books.  We  do  not  doubt  but  that,  on  these 
terms,  a  gentleman  might  be  procured  who 
would  perform  the  work  with  fidelity,  perspi- 
cuity and  brevity.  The  example  of  the  na- 
tional legislature,  in  having  lately  furnished 
a  reporter  to  the  supreme  court  of  the  United 
States,  is,  in  our  opinion,  worthy  of  imita- 
tion. 

"With  great  respect,  we  have  the  honour 
to  be,  sir,  your  obedient  servants. 

Spencer  Roane. 
Francis  T.  Brooke. 
Wm.  H.  Cabell. 
John  Coalter." 

This  communication  was  followed  by  the 
act  of  February  24,  1820,  which  authorized 
the  court  of  appeals  to  appoint  a  proper  per- 
son to  report  all  such  cases  decided  in  the 
court,  as,  in  the  opinion  of  any  one  judge  of 
the  court,  should  be  worth  reporting.  Each 
volume  was  required  to  be  printed  on  good 
paper,  large  octavo,  and  bound  in  calf,  with 
a  full  and  accurate  index ;  and  1000  copies  of 
the  first  edition  were  authorized  to  be  printed, 
to  wit,  400  by  the  reporter  on  his  own  ac- 
count, and  600  for  the  use  of  the  common- 
wealth, for  which  600  copies  the  reporter  was 
to  receive  out  of  the  treasury  eighty-three 
and  a  third  cents  for  every  hundred  pages 
contained  in  each  copy  of  the  work, 
viii  The  600  copies  were,  by  *this  and  a 
subsequent  act,  directed  to  be  sold,  and 
the  money  arising  from  such  sale  paid  into 
the  treasury,  (n) 

Francis  W.  Gilmer  was  the  first  reporter 
appointed  by  the  court.  He  published  a 
single  volume,  called  **  Virginia  Reports," 
which  embraces  the  decisions  from  April 
1820  to  June  1821. 

Upon  his  resignation,  Peyton  Randolph 
was  appointed.  The  first  four  volumes  of 
Randolph's  reports  contain  the  decisions  to 
July  1826. 

By  an  act  of  assembly  passed  the  27th  of 
February  1828,  it  was  made  the  duty  of  the 
reporter  to  the  court  of  appeals  to  collect  and 
publish  annually,  by  way  of  appendix  to  each 
volume  of  the  reports  of  cases  decided  in 
said  court,  the  decisions  of  the  general  court, 
comprising  in  the  next  volume  to  be  pub- 
lished all  the  cases  decided  by  the  general 
court  since  the  publication  of  the  second 
volume  of  Virginia  Cases,  (o) 

(n)  Sess.  Acts  of  1819-20,  p.  16,  ch.  17.    Sess.  Acts  of 
1820-21,  p.  31.  ch.  80.  $4. 
(o)  Sess.  Acts  of  1827-8,  p.  20.  ch.  25.  S  6. 


Prbfacb. 


I  ROB. 


The  fifth  and  sixth  volumes  of  mr.  Ran- 
dolph bring  down  the  decisions  of  the  court 
of  appeals  and  g-eneral  court  to  the  end  of 
1828. 

Upon  the  death  of  mr.  Randolph,  a  change 
was  made  in  the  legislation  on  the  subject. 
By  the  act  of  February  27, 1829,  the  reporter 
was  required  to  secure  the  copy  right  of  any 
volume  thereafter  to  be  published,  for  the 
benefit  of  the  commonwealth.  Seven  hun- 
dred copies  were  directed  to  be  published  for 
the  use  of  the  commonwealth,  and  to  be  paid 
for  in  the  manner  before  prescribed  by 
law.  (p) 

The  reports  of  Gilmer,  Randolph,  and 
some  of  their  predecessors,  had  not  been  of 
so  high  an  order  as  was  to  be  desired.  It 
was  an  object  of  some  importance  to  raise 
the  standard  of  the  Virginia  reports.  And 
the  judges  now  sought  the  services  of  one 
in  the  first  rank  of  the  profession,  who  was 
deemed  by  them  better  fitted  than  any  other 
to  attain  the  object  in  view.  They  pro- 
posed to  Benjamin  Watkins  Leigh  to 
ix  *take  the  office,  and  he  accepted  the 
appointment.  To  obtain  the  time  req- 
uisite for  the  discharge  of  its  duties,  he 
withdrew  from  practice  in  the  court  of  chan- 
cery at  Richmond,  then  a  court  of  large 
business,  and  confined  himself  to  the  court 
of  appeals,  the  general  court,  and  the  federal 
courts  held  in  Richmond. 

Mr.  Leigh  has  published  eleven  volumes 
of  reports,  which  contain  the  decisions  of  the 
court  of  appeals  and  general  court  from  Jan- 
uary 1829  to  March  1841,  and  also  those  of 
the  general  court  at  June  and  December  terms 
1841.  He  has  yet  to  publish  a  twelfth  vol- 
ume, containing  the  decisions  of  the  court  of 
appeals  from  March  1841  to  March  1842,  for 
which  it  is  proper  the  general  assembly 
should,  at  its  next  session,  make  such  an 
appropriation  as  is  required  by  the  law  under 
which  he  was  appointed. 

On  the  24th  *of  March  1842,  an  act  was 
passed  to  change  the  mode  of  compensating 
the  reporter,  (q)  which,  by  force  of  the  gen- 
eral law,  (r)  commenced  the  first  of  April 
following.  This  act  provides,  1.  That  a 
reporter  shall  be  appointed  by  the  court  of 
appeals,  as  directed  by  the  act  of  February 
24, 1820,  whose  duty  it  shall  be  to  prepare  a 
manuscript  copy  of  the  reports,  (with  an 
index  and  references)  containing  all  the 
causes  decided  by  the  court  within  the  year, 
which  in  the  opinion  of  the  court  ought  to  be 
published,  and  deliver  the  same  annually  to 

Cp)  Sess.  Acts  of  18S&-9,  ch.  9,  p.  U. 
(q)  Sess.  Acts  of  1841-2,  p.  51,  ch.  88. 
(r)  1  R.  C.  of  1810,  p.  1S8,  cli.  41. 


the  secretarylof  the  commonwealth.  2.  That 
it  shall  be  the  duty  of  the  secretary  to  con- 
tract for  the  printing,  and  binding  of  700 
copies  of  said  reports,  in  a  style  not  inferior 
to  the  present  reports ;  the  proof  sheets  to  be 
carefully  examined  and  corrected  by  the 
reporter.  3.  That  the  reporter  shall  receive 
as  a  compensation  for  the  above  mentioned 
services  1500  dollars  per  annum,  to  be  paid 
quarterly. 

Pursuant  to  this  act,  the  court,  on  the  5th 
of  April  1842,  proceeded  to  appoint  a  reporter, 
and  the  vote  being  given  viva  voce  in  open 

court,  judges  Baldwin,  Allen,  Stanard, 
X         Brooke  and  *the  president  voted  for 

Benjamin  Watkins  Leigh,  and  so  he 
was  unanimously  appointed.  Mr.  Leigh  de- 
clining tp  accept  the  office,  the  court,  on  the 
10th  of  May  1842,  proceeded  to  make  another 
appointment,  and  the  vote  being  given  viva 
voce  in  open  court,  the  same  judges  voted 
for  Conway  Robinson,  and  he  was  therefore 
unanimously  appointed. 

On  the  27th  of  February  1843,  a  further  act 
was  passed,  (s)  declaring,  1.  That  it  shall  be 
the  duty  of  the  reporter  of  the  court  of  ap- 
peals to  collect  and  prepare  annually  for 
publication,  by  way  of  appendix  to  each  vol- 
ume of  the  reports  of  the  cases  decided  in  the 
said  court,  the  decisions  of  the  general  court 
made  within  the  year;  and  it  shall  be  the 
duty  of  the  secretary  of  the  commonwealth 
to  contract  for  the  printing  of  the  same,  in 
the  like  manner  he  is  now  directed  to  con- 
tract for  the  printing  and  binding  of  the 
decisions  of  the  court  of  appeals.  2.  That  it 
shall  be  the  duty  of  the  secretary  of  the  com- 
monwealth to  contract  also  for  the  printing 
and  publishing,  in  pamphlet  form,  of  75 
copies  of  the  decisions  aforesaid  of  the  gen- 
eral court,  and  the  judges  of  the  general 
court  shall  each  be  entitled  to  a  copy  thereof. 

Under  these  acts  of  the  24th  of  March  1842 
and  the  27th  of  February  1843,  this  volume 
of  reports  has  been  prepared.  It  contains  all 
the  causes  decided  by  the  court  of  appeals 
within  the  year  ending  the  first  of  April  1843, 
which  in  the  opinion  of  the  court  ought  to 
be  published,  and  the  decisions  of  the  gen- 
eral court  within  the  same  year.  The  deci- 
sions made  from  the  first  of  April  to  the  10th 
of  May  1842  were  before  the  date  of  the 
reporter's  appointment,  and  before  the  day 
from  which  he  has  received  compensation ; 
but  he  has  inserted  them  because  otherwise 
they  would  have  remained  unpublished  by 
any  one. 

Richmond,  September  29, 1843. 

-  ■  I 

(s)  Sess.  Acts  of  1841^-8,  p.  29.  ch.  89. 
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Coalter  and  Stuart's  heirs,  4  Rand.  74. . .  487 
Cocke  A  CO.  v.  Pollok  A  co.,  1   Hen.    A 

Munf.  499 611 

Codd  Ac.  and  Milburn,  7  Bam.  A  Cress. 

419. 82 

Cogbill  V.  Cogbill  Ac,  2  Hen.  A  Munf. 

512 361 

Cohen  v.  Hoff ,  2  Tredway 's  rep.  661 626 

Cole  Ac.  and  Paradise's  adm'rs,  6  Munf. 
218 517 

Coleman  A  wife  and  Alezander's  heirs,  6 
Munf.  328 38 

Coles  and  Martini,  1  Mau.  A  Selw.  140. .  146 

Coleman  v.  Croker,  1  Ves.  jun.  160 534 

Colton  V.  Bragg,  15  East  223 205 

Colvin  V.  Fresher  Ac,  2  Haggard  266 375 

Commonwealth    and    Green,    11   Leigh 

677 703,  732 

Commonwealth  and  Thompson,    2  Va. 

Cas.  135 694 

Commonwealth  and  Wood,  4  Rand.  329...    73 
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Commonwealth  v,     Hewitt,   2    Hen.    & 

Munf.  181 394,  396,  401 

Compton  (lord)  and  Oxenden,  2  Ves.  jun. 

71 249 

Cook  and  Boyd,  3  Leigh  32..365,  369,  372,  375 

Cook  V.  Piles,  2Munf.  152 249 

Cooke  and  Milligan,  16  Ves.  1 261 

Cooper  and  Taylor,  10  Leigh  317 39 

Cooper's  lessee  v.  Galbraith,  3  Wash.  C. 

C.R.  546 623,  626 

Coster  V.  Murray,  5  Johns,  ch.  rep.  522. . 

82,85,88,91 

Cotes  r.  Harris,  Bull.  N.  P.  149 83 

Cotman  v,  Rogers,  10  Pick.  112 92 

Countess  of  Jersey   and  St.   Amand,  1 

Com.  rep.  255 129 

Coupland  and  Fromont,  2  Bligh  170 280 

Coussmaker  and  Kidney,  12  Ves.  136. ...  129 

Coutta  and  Walwyn,  3  Meriv.  707 659 

Covington's  heirs  and  Heywood,  4  Leigh 

373 39 

Cowan  &c.  and  State  bank  of  North  Caro- 
lina, 8  Leigh  238 525 

Cox  &c.  and  Chowning,  1  Rand.  306.  .153,  154 

Craig  I/.  Craig,  1  Call  483 394,  3% 

Crauch  v.  Kirkman,  Peake's  N.  P.  C.  121. .     83 
Crawford    A    al.    v.  Jarrett's  adm'r,    2 

Leigh  630 73 

Crewe  v,  Dicken,  4  Ves.  98 98, 102 

Crews  V,  Pendleton  &c. ,  1  Leigh  297 39 

Croker  and  Colman,  1  Ves.  jun.  160 534 

Cromwell  and  Nolaad,  4  Munf.  155 317 

Crosbie  v.  M'Dougal,  4  Ves.  616 370 

Cuff  I/.  Platell,  4  Russ.  242 368 
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116 656 
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Cunningham  and  Smith  &c.,  1  Add.  448, 

455 369 

Cunningham  &c.  and  Skipwith's  ex'or,  8 

Leigh  282 98,  99,  659 

Cunningham's  ex'or  and  Hull,  1  Munf. 

330 295,  299 

Cunningham  v,    Flournoy,  6  Johns,  ch. 

rep.  1 207 

Curzen  and  M'Connico  Ac,  2  Call  358. ..  207 
Cutting  and  wife  and  Carter's  ex'ors,  5 

Munf.  223 204,  206,  212 

Dan  &c.  V.  Brown  &c.,  4  Cow.  490.' 364 

Daniels  ex  parte,  14  Ves.  191 629 

Danvera  and  Doe,  7  East  299 365 

Davis  and  others  and  Dickenson,  2  Leigh 

401 373,  390 

Davis  v»   Jones,  1  New  rep.  (4  Bos.  & 

Pnl.)  267 258 

Dawsons  and  Literary   Fund,  10  Leigh 

147 402,  416,  434 

Day  V.  Pickett,  4  Munf.  104 401 

Dean  and  Jarvis,  3  Bing.  447 191 

Deane  &c.  and  Childers,  4  Rand.  406 

204,  212»  214 

DeBerkom  v.  Smith,  1  Esp.  N.  P.  C.  29..  276 
Delaware  bank  and  Beaston,  12  Peters 

134,5 581,  582,  589 

Deloraine  v.  Brown,  3  Bro.  C.  C.  633. . . .  166 


Deveaux  and  the  bank  of   the  United 
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Dicken  and  Crewe,  4  Ves.  98 98.   102 

Dickenson  v,  Davis  and  others,  2  Leigh 
4Q1 373    39Q 

Dillon  and  Bouchier,  5  BJigh  714.  ..*.....'    35 

Din  woody  and  Hercy,  2  Ves.  jun.  87 166 

Dobyns  and  Tarpley's  adm'r,  1   Wash. 

185 607 

Doe  d.  By  water  v.  Brandling,  7  Bam.  & 

Cress.  643 397 

Doe  V.  Danvers,  7  East  299 365 

Doe  V.  Harris,  8  Adolph.  &  Ell.  1 

371,  373,  378 

Doe  V,  Manning,  9  East  63 542 

Doe  V,  Martyr,  4  Bos.  &  Pul.  N.  R.  335..  542 

Doe  V.  Routledge,  Cowp,  713 539,  542 

Dold's  ex'ors  &  al.  a»a  Wallace  &  ux.,  3 

Leigh  258 435,  439,  440,  443,  447 

Douglass  V.  Fagg,  8  Leigh  588 176,  465 

Downman  v.  Downman's  ex'or,  2  Wash. 

189 545,  554.  555,  561 

Drake  v.  Mitchell,  3  East  251 598 

Draper  v,  Glassop,  1  Ld.  Raym.  153. . .  .  599 
Drummond  and  Evans,  4  Esp.  N.  P.  C. 

89 275,7,    8 

Drummoad's  adm'rs  and  Roane's  adm'r, 

6  Rand.  182 398 

Dulany  and  Green,  2  Munf.  518 266 

Dundass  and  Hendricks  &c. ,  2  Wash.  50 

562,  563 

Dundass  and  Taylor,  1  Wash.  92 

545, 554,  555.  560 

Dunlop  Ac,   and   Flemming's    ex'or,    4 

Leigh  338 5%,  600 

Dunn  V,  Perine,  3  Johns,  ch.  R.  516 135 

Duval  and  Meredith's  adm'x,   1  Munf. 

76.  9,  83,  4 334,  6,  8,  340,  343,  4,  396 

Dnvals  v,  Ross,  2  Munf.  290 298,  325 

Dyke  v.  Mercer,  2  Show.  394 555,  564 

Earl  and  Senhouse,  2  Ves.  450 40 

Earle  and  the  bank  of  Augusta,  13  Peters 

588 581,  588 

Earl  of  StrafiFord  and  Jones,  3  P.  Wms. 

81 373 

Edney  and  Jones,  3  Camp.  284 189 

Elcan  and  Henry's  ex'or,  2  Munf.  541. . .  249 
Ellard  v,  lord  LlandafiF,  1  Ball  A  Beat. 

251 262 

Elliott's  ex'or  v.  Lyell,  3  Call  268 

394.  3%,  399 

Ellzey  V.  Lane's  ex'x,  2  Hen.   A  Munf. 

592 36 

Elwes  and  Tolson,  1  Leigh  436 520 

Emery  v.  Wase,  8  Ves.  505 258 

Emmett  &  al.  and  Whitney  &  al.,  1  Bald- 
win's C.  C.  R.  315,  16 620 

Ensign  v.  Wands,  1  Johns,  ch.  rep.  171..  275 
Erskine  and  Bierne,  5  Leigh  59,  .299,  301,  305 

Erskine  v,  Henry  &c.,  6  Leigh  384 5,  517 

Evans  v,  Drummond,  4  Esp.  N.  P.  Cas. 

89 275,  277,  278 

Evelyn  v.  Templar,  2  Bro.  C.  C.  149 542 

Ex  parte  Bamsley,  3  Atk.  168 249 

Ex  parte  Daniels,  14  Ves.  191 629 

Ex  parte  Hamper,  17  Ves.  404 

274,  278,  279,  280 

Ex  parte  Minor,  11  Ves.  559 39 

Ex  parte  Ward,  6  Ves.  579 249 

Fagg  and  Douglass,  8  Leigh  588 176,  46S 

Fairfax  and  others  and  the    common- 
wealth, 4  Hen.  A  Munf.  208 553 
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Fairfax  v.  Muse's  ez'ors,  2  Hen.  &  Munf . 

558 36 

Farley  v.  Briant,  3  Adolph.  &  Ell.  839. . .  138 
Farmers  bank  of  Delaware  and  Beaston, 

12  Peters  134, 5 581,  582,  589 

Fauntleroy  and  Templeman,  3  Rand.  434 

487 

Fawcett  &c.  and  M'Mahon  &c.,  2  Rand. 

514 465 

Fen  wick  and  Moore,  Gilm.  214 73 

Fife  V.  Clayton,  13  Ves.  546 190 

Fifield  andTwigg,  13  Ves.  517 39 

Findlay  and  Wiseley ,  3  Rand.  361 487 

Fire  ins.  company  of  Hartford  and  Ben- 
nett, 19  Wend.  46 584 

Fisher  v,  Bassett  and  others,  9  I^eigh  119..  115 

Fitch  V,  Sutton,  5  East  230 597 

Fitzer  v.  Fitzer,  2  Atk,  511 134 

Fitzhugh  and  Thorntons,  4  I^eigh  209. . .     38 
Fleming's  ex'or  v,  Dunlop  &c.,  4  Leigh 

338 5%,  600 

Flournoy  and  Cunningham,  6  Johns,  ch. 

rep.  1 207 

Forbes  v,  Skelton,  8  Simons  335 79 

Fordham  and  others  and  Scruby,  1  Add. 

74 369,. 381 

Foster  v.  Hodgson,  19  Ves.  180 81,  86 

Fox's  adm'r  and  Hill's  ex'or,  10  Leigh 

587 36,  44,  47,  48,  49,  52 

Fox  V.  Hatnbury,  Cowp.  445 277 

Fox  V.  Hills,  1  Conn.  R.  295 137 

Fox  V.  Morton,  unreported  decision  of 

court  of  appeals 325,  326 

Franklin  v.  Camp's  ex'ors,  1  Coxe's  rep. 

196 83 

Fraser  &c.  and  Colvin,  2  Haggard  266. . .  375 
Freeman  and  Luckner,  1  Eq.  cas.  abr. 

149 137 

French  v.  Loyal  company,  5  Leigh  627. .  179 

Frier  &c.  and  Bogget,  11  East  301 656 

Fromont  v,  Coupland,  2  Bligh  170 280 

Galbraith  and  Cooper's  lessee,  3  Wash.  C. 

C.  R.  546 623,  626 

Gallego's  ex'ors  v,  the  attorney  general, 

3  Leigh  450 411.  414,  418 

Galliers  and  Peploe,  4  J.  B.  Moore  163. . .  598 

Garland  v.  Marx,  4  Leigh  321 398 

Garnet  &c.  v.  Macon  &  al.,  6  Call  308,  2 

Brock,  rep.  185 16 

Garnett  v,  Childers,  2  Munf.  277 249 

Garrard  v.  lord  Lauderdale,  3  Sim.  1. . . .  659 

Garrett  and  Green,  3  Munf.  339 477 

Garrett  ex'or  &c.   v,  Carr  &  ux.  Ac,   3 

Leigh  407,  417 1%,  7,  216 

Garth  Z'.  Ward,  2  Atk.  174 177 

Gee  and  Todd,  17  Ves.  274 261 

George  and  Howel,  1  Madd.  ch.  rep.  1. . . .  257 

George  v.  Milbanke,  9  Ves.  193 132,  133 

Gilbert  and  Burtenshaw,  Cowp.  52 369 

Giles  &c.   and  Aldridge  &c.,  3  Hen.  & 

Munf.  136 35 

Giles  governor  and  Perkins  and  others,  9 

Leigh  397 338,  340,  546,  554,  557,  571 

Gillespie  and  Mestaer,  11  Ves.  640 261 

Givens  &  al.  v.  Nelson's  ex'or  &  al.,  10 

Leigh  383 176, 180,  465 

Glasscock  v.  Smither  &c.,  1  Call  479 363 

Glassop  and  Draper,  1  Ld.  Raym.  153. ...  599 

Glover  v.  Smith,  1  Desaus.  433 298 

Godfrey  v.   Turnbull,   1  Esp.  N.   P.  C. 

371 277,  279 

Goode  &  al.  and  Hayes  &  al.,  7  Leigh  452..  166 


Godwin's  adm'r  If.  Godwin's  adm'x  Ac,  4 

Leigh  410 492 

Goodwin  v.  Miller,  2  Munf.  42 36 

Grould  V,  Johnson,  2  Ld.  Raym.  838 599 

Grace  and  Wilson,  14  Ves.  172 249 

Grace  v.  Smith,  2  W.  Black.  998 280 

Graff  &c  V,  Castleman  &c  ,  5  Rand.  201.. 

112, 114,  116 

Grant  and  Thompson,  4  Madd.  ch.  rep. 

438 40 

Grantland  v.  Wight,  2  Munf.  179 190 

Graves  and  Bates,  2  Ves.  jun.  292 135 

Graves  and  others  and  the  United  States, 

2  Brock.  385, 6 554,  556 

Graves  and  Payne,  5  I^eigh  561 207 

Green  v.  Dulany,  2  Munf.  518 266 

Greenfield  and  Bonifaut,  1  Leon.  60,  Cro. 

Eliz.  80 97,  98,  103 

Green  v.  Garrett,  3  Munf.  339 477 

Green  v,  the  commonwealth,  11  Leigh 

677 703,  732 

Gregory's  adm'r  z'.  Mark's  adm'r,  1  Rand. 

355 325,  326,  327 

Griffin  and  Syme,  4  Hen.  A  Munf.  277.. 

336,  340 

Griffith  and  Wood,  1  Swanst.  54 261 

Grubbum  and  Stone,  2  Bulst.  225 135 

Grymes v,  Pendleton,  1  Call  54  35 

Gurdon  v,  Robson,  2  Camp.  302 276 

Hallett  V,  Novion,  14  Johns.  273 628 

Hall  V.  Hardy,  3  P.  Wms.  189 258 

Hall  V,  Warren,  9  Ves.  605 249 

Hammond  and  Bovill  Ac,  6   Barn.  A 

Cress.  149 82 

Hammond  and  Russell,  1  Atk.  15 129 

Hamond  v.  Jethro,  2  Brownl.  99 83 

Hamper  ex  parte,  17  Ves.  404 

274,  278,  279,  280 

Hanbury  and  Fox,  Cowp.  445 277 

Handly  v,  Snodgrass  A  others,  9  I^eigh 

484 206 

Hanna's  ex'or  and  Reed,  3  Rand.  56 597 

Hardin's  ex'ors  v.  Hardin,  2  Leigh  572. . 

325,  327 

Hardwick  (the  inhabitants  of)  and  the 

king,  11  East  590 367,  372 

Hardy  and  Hall,  3  P.  Wms.  189 258 

Harnett  v.  Yielding,  2  Sch.  A  Lef.  554. .  262 
Harrell  and  Bennet,  2  Sch.  A  Lef.  566. . .  41 
Hardridge  and  Hodsden,  2  Wms.  Saund. 

63,  note  6 599 

Harris  and  Cotes,  Bull.  N.  P.  149 83 

Harris  andJ>ot,  8  Adolph.  A  Ell.  1 

371,  373,  378 

Harris  and  Reed,  6  Adolph.  A  Ell.  209. . . 
364,  365,  377,  381,  386 

Harris  and  Wroe,  2  Wash.  126 474 

Harrison  and  Chapman  Ac,  4 Rand.  336..  608 
Harrison  v.  Close  Ac,  2  Johns,  rep.  448..  597 

Harris  v.  Harris,  6  Munf.  367 235 

Hart  and  the  Hartford  bank,  3  Day  493. .  367 

Hartford  bank  v.  Hart,  3  Day  493 367 

Hartford  fire  ins.  co.  and  Bennett,  19 
Wend.    46 584 

Hart's  ex'ors  and  Baptist  association,  4 
Wheat.  1 411,413,418 

Harvey  A  wife  v,  Branson,  1  Leigh  108. . 
36,  43,  46,  49,  52 

Hay  and  Monkhouse,  8  Price  256 139 

Hays  A  al.  v,  (xoode  A  al.,  7  Leigh  452. .  166 
Hayling  v.  Mulhall,  2  W.  Bl.  1235 555 
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33 473,  474 
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Hendricks  &c.  v,  Dundass,  2  Wash.  50. . 

; 562,  563 

Henry  &c.  and  Erskine,  6  Leigfh  384,  5. ..  517 

Henry's  cx'or  v,  Elcan,  2  Munf .  541 249 

Henshaw  air^  Atkinson,  2  Ves.  &  Beames 

85 610 

Hercy  v.  Din  woody,  2  Ves.  jun.  87 166 

Hewitt  and  the  commonwealth,  2  Hen.  & 

Munf.  181 394,  3%,  401 

Heywood  v,  Covington's  heirs,  4  Leigh 

373 39 

Higginbotham  v.  Browns,  4  Munf.  516. .  477 
Higgins  and  Holmes,  1  Barn.  &  Cress. 

74 82 

Hilliard  v.  Lenard,  1  Mood.  &  Malk.  297..  399 

HilU  and  Fox,  1  Conn.  R.  295 137 

Hill's  ex'or  v.  Fox's  adm'r,  10  I^eigh  587.. 

36,  44,  47,  48,  49,  52 

HUl  V,  Buckley,  17  Ves.  394,  401 298 

Hill  V.  Chapman,  1  Ves.  jun.  407 370 

Hinde'a  lessee  v,  Long^orth,  11  Wheat. 

199 132 

Hite  Ac.  a«rf  Jolliffe  &c.,  1  Call  329 

295,  299,  303,  304 

Bite's  heirs  v.  Wilson  &c.,  2    Hen.   & 
Munf.  268 517 

Hodgson  and  Foster,  19  Ves.  180 81,  86 

Hodgson  and  others  a»df  William  &  Mary 

college,  6  Munf.  163 411 

Hodsden  v,  Horridge,  2  Wms.  Saund.  63, 

note  6 599 

Hodson  and  I^aw,  11  East  300 629 

Hoff  and  Cohen,  2  Tredway's  rep.  661. . .  626 

Holecroft's  case.  Dyer  294,  in  note 539 

Hollinshead  and  Reid,  4  Barn.  Sl  Cress. 

867 280 

Hollo  way  and  Wilkinson  &  co.,  7  I^eigh 

277 113,115,  116 

HoUoway  v,  Millard,  1  Madd.   ch.  rep. 

413 133 

Holman  and  Bates,  3  Hen.  &  Munf.  502. . 

368,  369,  370 

Holmes  v.  Higgins,  1  Bam.  &  Cress.  74..    82 

Home  V.  Richards,  4  Call  441 473 

Hooe  V.  Tebbs,  1  Munf.  501 

335,  337,  338,  340,  341,  345 

Hoome  and  Richards,  2  Wash.  36 473 

Hoopey  v,  Royster,  1  Munf.  119 205 

Hopewell  &  al.  v.  bank  of  Cumberland,  10 

Leigh  206 176 

Horton's  case,  1  Va.  Cas.  335 688,  689 

House's  case,  8  I,eigh  755 728 

Howell's  lessee  a»a  Barclay  &c.,  6  Peters 


498 


193 

Howel  v»  George,  1  Madd.  ch.  rep.  1 257 

Howlet  V,  Wilbraham,  5  Madd.  ch.  rep. 

423 249 

Hughes  and  M'Clung,  5  Rand.  453 317 

Hull    V,   Cunningham's  ex'or,  1   Munf. 

330 295 ,  299 

Hundley  v.  Lyons,  5  Munf.  342 303 
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Jackson  and  Thompson,  3  Rand.  504 233 

Jackson  ex  dem.  Van  Buren  v,  Myers,  18 
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Jackson  v,  M'Gavock,  5  Rand.  509 317 

Jackson  v.  Town,  4  Cowp.  N.  Y.  rep.  604 

132 
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Leigh  327 411,  414 

Jarrett's  adm'r  and  Crawford  &   al.,  2 

Leigh630 73 
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Pul.)  267 258 
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DBCIDED  IN  THE 


Supreme  Coart  of  Appeals  of  Yirginia. 


Shores  V.  Wares.* 

April,  1842,  Richmond. 

(Absent  AIiLBv,  J.) 

Equity  Jnrisdletion— S«t-Off  rngtAuMt  Jadgnent  at 
Law.— A  sale  is  made  of  a  tract  of  land,  and  the 
terms  set  forth  in  articles  of  agreement  executed 
under  seal  between  the  two  vendors  and  the 
▼endee.  One  of  the  vendors  dies  after  bequeath- 
ing  ^hat  is  dne  to  her,  and  appoints  her  legatee 
executor*  A  lien  being  alleged  to  exist  upon  the 
land,  the  surviving  vendor  and  the  executor  enter 
into  bond  with  surety  to  indemnify  the  vendee, 
who  thereupon  pays  most  of  the  purchase  money. 
Afterwards  the  vendee  is  compelled  to  pay  a  con- 
siderable sum  to  satisfy  the  lien,  and  one  of  the 
principal  obligors  being  out  of  the  common- 
wealth, and  the  other  insolvent,  he  retains 
for  his  indemnity  the  assets  of  the  surety  (of 
whose  estate  he  is  administrator)  against  other 
creditors  of  the  surety,  some  of  equal  and  others 
of  inferior  degree.  Au  action  of  covenant  being 
then  brought  on  the  articles  of  sale,  in  the  name 
of  the  vendor  who  survived,  for  the  benefit  of  the 
legatee  of  the  other,  against  the  vendee,  a  trial  is 

had,  upon  which  both    parties    treat  the 
2  amount   of   assets  of  the   surety*s  *estate 

retained  by  the  administrator,  as  a  satis- 
faction pro  tanto  of  the  indemnifying  bond,  and 
the  difference  between  the  amount  so  retained 
and  the  sum  paid  to  satisfy  the  lien  being  credited, 
a  verdict  is  found  and  judgment  rendered  for 
what  is  supposed  to  be  the  balance  due  of  the  pur- 
chase money.  On  a  bill  in  equity  by  the  vendee, 
in  bis  own  right  and  as  administrator  of  the 
snrety.  against  the  surviving  vendor  and  the 
legatee  of  the  other,  shewing  the  foregoing  facts, 
and  that,  since  the  judgment,  debts  against  the 
surety,  alleged  to  be  of  superior  dignity  to  that 
upon  the  indemnifsring  bond,  have  been  demanded 
of  the  complainant  and  claimed  by  suit,  Hbld,  1. 
That  though  none  of  the  other  debts  against  the 
surety's  estate  should  appear  to  be  of  higher 
dignity  than  the  claim  on  the  indemnifying  bond, 
still  the  complainant,  as  administrator  of  the 
snrety.  is  rightly  in  equity,  to  obtain  satisfaction 
for  the  payment  made  out  of  the  surety's  estate 
on  account  of  the  suretyship;  and  one  of  the 
principals  having  removed  from  the  common- 
wealth, and  the  other  being  Insolvent,  he  may 
stay  in  his  hands  the  amount  due  from  himself 
personally  on  the  judgment,  in  part  satisfaction 
of  the  claim  of  the  surety *s  estate:  8.  That  if  any 
of  the  debts  against  the  surety's  estate  shall  ap- 
pear  to  be  of  higher  dignity  than  the  claim  against 

•Psr  sissoirraphlc  osts  oa  Debts  of  Decedents, 
St  eodof 


the  surety  on  the  indemnifying  bond,  and  it  shall 
become  necessary  to  apply  to  the  payment  of  those 
debts  any  part  of  the  assets  of  the  surety's  estate, 
the  complainant  will  for  so  much  have  a  valid 
claim  in  his  own  right,  and  to  that  extent  the  in- 
junction to  the  judgment  should  be  perpetuated. 

By  articles  of  agreement  entered  into  the 
27th  of  September  1815,  between  John  Ware 
and  Polly  Ware  of  the  one  part  and  Thomas 
Shores  of  the  other  part,  it  was  witnessed 
that  John  Ware  and  Polly  Ware  had  sold  to 
Thomas  Shores  certain  lands,  to  wit,  410 
acres  of  hig^h  land  and  59  acres  of  islands,  at 
the  following  prices,  to  wit,  8  doUavs  per 
acre  for  the  high  land,  and  60  dollars  per 
acre  for  the  islands ;  and  then,  after  setting 
forth  that  the  late  mrs.  Susanna  Wilcox,  as 
administratrix  of  Eklmund  Wilcox  deceased, 
had  a  mortgage  on  said  lands  (inclnding 
certain  land  in  the  possession  of  Washington 
Ware),  the  amount  of  which  could  not  then 
be  ascertained,  and  that  John  Forbes  as 
agent  for  Thompson  Snodgrass  A  Co.  had 
also  a   claim    against  the    said  lands,  the 

amount  of  which  could  not  then  be  as- 
3         certained,    it  was  ^agreed  that   John 

Ware  and  Polly  Ware  should  ascertain, 
as  soon  as  they  could,  the  amount  of  said 
claims,  and  have  the  same  certified  under  the 
hands  of  the  claimants,  and  Shores  should 
retain  in  his  hands  and  pay  to  the  respective 
claimants  two  thirds  thereof  (Washington 
Ware's  part  of  the  land  being  bound  for  the 
other  third).  The  articles  then  provided  for 
the  execution  of  a  deed,  the  payment  by 
Shores  to  John  and  Polly  Ware  of  the  residue 
of  the  purchase  money  over  and  beyond  the 
said  two  thirds,  and  the  delivery  of  possession 
of  the  land. 

Shores  paid  off  the  claim  of  mrs.  Wilcox, 
and  also  paid  to  John  and  Polly  Ware  part  of 
the  purchase  money.  Polly  Ware,  by  her 
will,  bequeathed  the  balance  due  to  l^er  on 
account  of  the  said  purchase,  and  almost  all 
the  rest  of  her  estate,  to  her  brother  Wash- 
ington Ware,  and  appointed  her  brothers 
Washington  Ware  and  John  Ware  her  exec- 
utors, of  whom  Washington  Ware  alone 
qualified  as  such. 

On  the  16th  of  April  1818,  a  bond  was  en* 
tered  into  by  John  Ware,  Washington  Ware 
and  William  Pasteur  to  Thomas  Shores,  in 
the  penalty  of  4000  dollars,  whereby,  after 
reciting  that  it  was  uncertain  whether  the 
said  John  Forbes,  attorney  as  aforesaid,  had 
any  legal  or  equitable  claim  on  the  land  sold 
to  Shores,  or  against  Shores  as  the  holder 
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thereof,  and  that  John  Ware  and  Wash- 
ington Ware,  as  executor  of  Polly  Ware, 
were  desirous  of  drawing*  out  of  the  hands 
of  Thomas  Shores  the  balance  of  the  money 
remaining  due  for  the  purchase  of  the 
land,  the  condition  was  that  if  John  Ware, 
Washington  Ware  and  William  Pasteur 
should  save  harmless  and  indemnify  Thomas 
Shores  for  all  costs  or  other  damages  he 
might  sustain  in  consequence  of  his  pay- 
ing to  the  said  John  and  Washington  the 
balance  of  the  said  money,  iu  case  the  said 
John  Forbes  agent  as  aforesaid,  or  any  other 
person  on  account  of  his  claim  as  agent, 
should  recover  any  money,  costs    or 

4  damages  of  Shores  *in  consequence  of 
his  purchase,  or  otherwise    interrupt 

him  in  the  possession  of  the  said  land,  or  in 
consequence  of  his  paying  over  to  the  said 
John  and  Washington  the  balance  of  the  said 
money,  then  the  said  obligation  was  to  be 
void. 

A  question  arising  at  the  time  this  bond 
was  executed,  whether  Shores  was  bound  for 
interest  on  the  money  while  retained  in  his 
hands  to  satisfy  the  unascertained  claims, 
this  matter  was  not  then  adjusted,  but  Shores 
paid  at  that  time  1200  dollars. 

An  action  of  covenant  was  afterwards 
brought  against  Shores,  in  the  name  of  John 
Ware  as  surviving  covenantee  of  John  and 
Polly  Ware,  for  the  benefit  of  the  estate  of 
Polly  Ware,  in  which  action  a  verdict  was 
found  and  judgment  rendered  for  the  plain- 
tiff against  Shores,  on  the  27th  of  October 
1830,  for  2026  dollars  50  cents  damages,  with 
interest  from  the  22d  of  October  1822  till  paid, 
and  the  costs.  The  next  day  the  defendant 
moved  the  court  to  set  aside  the  verdict  and 
judgment,  and  grant  him  a  new  trial,  upon 
the  ground  of  a  mistake  of  the  jury  in  the 
estimation  of  damages,  committed  in  the 
calculation  of  payments  made  by  the  defend- 
ant. Whereupon  the  plain tifiF  by  his  counsel 
agreed  to  release  1579  dollars  22)i  cents  par- 
cel of  the  damages  assessed,  as  of  the  22d  of 
October  1822,  and  the  defendant  withdrew 
his  application  for  a  new  trial. 

On  the  10th  of  May  1831,  Thomas  Shores, 
in. his  own  right  and  as  administrator  of  the 
estate  of  William  Pasteur  deceased,  exhibited 
a  bill  of  injunction,  setting  forth  that  the 
payment  of  1200  dollars  made  at  the  time  the 
indemnifying  bond  was  given,  and  other  pay- 
ments made  from  time  to  time,  fully  satisfied 
the  whole  purchase  money  exclusive  of  inter- 
est ;  that  a  decree  had  been  obtained  in  fav- 
our of  John  Forbes  attorney  in  fact  for 
Thompson  Snodgrass  A  Co.  subjecting  the 
lands  to  sale  to  satisfy  the  same,  and  com- 
plainant had  purchased  the  land  at  the 
price  of  1925  dollars  57  cents,   being 

5  *the  two  thirds  to  which  his  proportion 
of  the  land  was  subject ;  that  being 

compelled  to  rely  on  the  indemnifying  bond 
for  this  sum,  and  the  principal  obligors 
therein  being  unable  to  refund  the  same,  and 
William  Pasteur  the  surety  in  that  bond  hav- 
ing died  in  embarrassed  circumstances,  he 
had,  with  a  view  of  obtaining  a  preferable 
claim  to  the  assets  over  other  creditors,  be- 
come the  administrator  of  Pasteur's  estate, 


the  assets  of  which  appeared,  by  the  report 
of  the  commissioners  who  had  settled  his 
accounts,  to  amount  to  about  1600  dollars, 
and  the  amount  in  his  hands  as  administra- 
tor of  Pasteur  he  had  retained,  by  virtue  of 
his  claim  on  Pasteur  as  surety  in  the  indem- 
nifying bond,  against  other  creditors  of 
Pasteur,  some  of  equal  and  others  of  inferior 
degree;  that  nevertheless  a  claim  has  been 
set  up,  and  a  verdict  and  judgment  rendered 
against  him,  for  an  alleged  balance  upon  the 
original  purchase.  To  shew  how  that  bal- 
ance is  made  up,  he  refers  to  a  statement  by 
which  the  jury  were  guided  at  the  time  of 
their  verdict.  He  insists  that  injustice  has 
been  done  in  charging  him  with  interest 
upon  the  purchase  money  before  it  was  due, 
and  also  in  charging  him  interest  on  the 
money  kept  in  his  hands  for  the  claimants, 
which  money  he  was  at  all  times  ready  and 
willing  to  pay,  if  certificates  had  been  pro- 
duced to  him,  under  the  hands  of  the  claim- 
ants, of  the  amount  of  their  claims,  and  had 
only  failed  to  pay  because  of  the  failure  to 
produce  such  certificates.  And  inasmuch  as 
the  complainant,  as  the  administrator  of  the 
estate  of  Pasteur,  has  a  just  claim  against 
Washington  Ware,  on  account  of  the  assets 
of  Pasteur's  estate  retained  by  virtue  of  the 
indemnifying  bond  in  which  Pasteur  was 
the  surety  of  John  and  Washington  Ware, 
and  Washington  Ware  is,  by  virtue  of  the 
will  of  Polly  Ware,  entitled  to  the  benefit  of 
the  judgment  obtained  against  the  complain- 
ant,   (there    existing,    as  the  complainant 

charges,  no    debts   whatever  against 
6         Polly  Ware's  estate,)  the  ^complainant 

insists  that  if  the  estate  of  Polly  Ware 
is  entitled  to  recover  any  thing  of  him,  it  is 
equitable  and  just  that  his  demand  as  admin- 
istrator of  Pasteur  should  be  set  off  against 
the  same,  and  the  said  complainant  allowed 
to  retain  the  same  in  his  hands,  to  be  applied 
towards  satisfying  the  creditors  of  Pasteur's 
estate,  instead  of  resorting  to  an  action  at 
law  to  recover  the  amount  so  due  to  Pasteur's 
estate,  which,  if  he  were  so  to  proceed,  would 
in  all  probability  be  unavailing,  as  Wash- 
ington Ware  is  without  any  visible  property 
sufficient  to  satisfy  the  demand,  and  John 
Ware  some  years  since  left  the  common- 
wealth as  an  absconding  debtor,  and  is  not 
now  an  inhabitant  of  the  same.  The  com- 
plainant farther  states  that  a  credit  for  203 
dollars  12  cents  was  allowed  by  the  jury,  as 
the  difference  between  what  was  supposed  to 
be  the  amount  of  assets  of  Pasteur's  estate, 
and  the  amount  which  the  complainant  had 
been  compelled  to  pay  under  the  decree  in 
favour  of  John  Forbes  attorney  in  fact  for 
Thompson  Snodgrass  &  Co.  This  was  upon 
the  idea  that  the  whole  of  the  1600  dollars 
would  certainly  be  retained  in  the  complain- 
ant's hands,  towards  satisfying  his  demand. 
But  the  complainant  sets  forth,  that  since 
the  verdict  and  judgment  rendered  against 
him,  a  debt  due  from  Pasteur  by  judgment 
has  been  demanded  from  him ;  that  a  scire 
facias  is  also  pending  against  him  as  admin- 
istrator of  Pasteur,  upon  a  recognizance  of 
special  bail ;  and  that  these  debts  he  may  be 
compelled  to  pay  as  debts  of  superior  dignity 
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to  his  own.  The  bill  also  sets  forth  that 
Pasteur  was  in  his  lifetime  the  administra- 
tor of  several  estates,  the  accounts  of  which 
have  not  been  settled,  and  it  is  yet  uncertain 
whether  the  complainant  will  not  be  com- 
pelled to  pay  considerable  sums  on  account 
thereof.  Washington  Ware  and  John  Ware 
are  prayed  to  be  made  defendants,  and  an 
injnnct^n  is  asked  to  the  judgment  against 

the  complainant. 
7  *The  statement  of  the  jury,  a  copy 

whereof  was  exhibited  with  the  bUl, 
contains  no  credit  of  the  1200  dollars  paid  at 
the  time  the  indemnifying  bond  was  given. 
The  amount,  including  interest  to  the  22d  of 
October  1822,  was,  according  to  the  calcula- 
tion of  the  jury,  2230  dollars  30  cents.  Then 
the  following  credit  was  given  :  "  22d  Octo- 
ber 1S22.  Cr.  by  amount  due  Thomas  Shores 
by  Pasteur's  estate,  occasioned  by  not  re- 
ceiving- from  said  estate  sufficient  to  pay  the 
debt  to  Thompson  Snodgrass  &  Co.  for  which 
said  Pasteur  was  security,  $203.  82."  This 
sum  heing  deducted,  the  statement  concluded 
thus :  **  By  this  amount  due  W.  Ware  22d 
October  1822,  $2026.  50.''  And  subjoined 
was  the  verdict  of  the  jury  for  2026  dollars  50 
cents  damages,  with  interest  from  the  22d 
of  October  1822. 

The  answer  of  Washington  Ware  alleges, 
in  general  terms,  that  in  the  action  at  law 
every  just  claim  which  the  complainant 
brought  forward  was  allowed.  While,  how- 
ever, it  controverts  those  allegations  in  the 
bill  which  were  made  to  shew  that  injustice 
had  been  done  in  charging  interest,  the 
other  specific  allegations  are  left  uncon- 
tradicted, the  payment  of  1200  dollars  at  the 
time  of  the  execution  of  the  indemnifying 
bond  is  admitted,  and  it  is  stated  that  the 
claim  of  Forbes  amounted,  when  settled, 
to  nearly  3000  dollars. 

With  his  answer,  Washington  Ware  filed  a 
statement  of  his  claim  against  Shores, 
according  to  which  the  amount  in  his  favour, 
with  interest  calculated  to  the  16th  of  April 
1818,  was  2110  dollars  11  cents.  This  was 
without  any  deduction  on  account  of  the 
lien  of  Forbes,  or  of  the  1200  dollars. 

Against  the  defendant  John  Ware,  the 
plaintiff  proceeded  in  the  mode  prescribed  by 
law  in  relation  to  absent  defendants. 

The  cause  coming  on  to  be  heard  before 
the  Circuit  court  of  Fluvanna  (to  which  the 
case  had  been  removed)  that  court  decreed 
that  the  injunction  be  dissolved,  and  the  bill 

dismissed  with  costs. 
8  *Shores,  in   his  own  right   and  as 

administrator  of    Pasteur,   petitioned 
this  court  for  an  appeal. 

B  J  the  petition  it  was  admitted  that  it  did 
not  distinctly  appear  in  the  record  on  what 
account  the  sum  of  1579  dollars  22  cents  was 
released  as  of  the  22d  of  October  1822,  but  it 
was  said  to  be  fairly  inferrible  that  it  was  the 
principal  and  interest  of  the  1200  dollars 
paid  the  16th  of  April  1818,  amounting  to 
about  1524  dollars,  and  some  other  small  item 
of  omitted  credit,  or  of  error  in  the  interest 
charg^ed.  It  was,  the  petitioner  contended, 
certainly  not  on  account  of  the  payment  to 
Forbes,     because     the    jury    had    already 


allowed  on  that  account  the  supposed  difiFer- 
ence  between  this  payment  and  Pasteur's 
funds  in  the  petitioner's  hands.  And  he 
insisted  that  in  equity  his  right  to  use  the 
payment  to  Forbes  as  a  setoff  against  the 
judgment  was  perfectly  clear,  because  in 
equity  Washington  Ware  is  principal  debtor 
and  principal  creditor,  and  equity  would  not 
allow  that  the  petitioner  should  retain  the 
assets  of  the  surety  his  intestate,  and  pay 
the  claim  of  the  principal  debtor. 
The  appeal  was  allowed. 

C.  Johnson,  for  appellant. 
L/yons  and  Patton,  for  appellees. 

STANARD,  J.  The  record  shews  with  sat- 
isfactory certainty,  that  in  ascertaining  the 
balance  for  which  the  jury's  verdict  was 
rendered.  Shores  was  not  credited  for  the 
payment  of  1200  dollars  confessedly  received 
by,  the  party  for  whose  benefit  the  suit  at 
law  was  prosecuted,  nor  was  he  credited  for 
more  than  203  dollars  of  the  amount  of  the 
lien  of  Forbes  attorney  in  fact  of  Snod- 
grass; that  on  the  trial  of  the  case  before 
the  jury,  both  parties  treated  the  amount  of 
assets  of  Pasteur's  estate,  retained  by  Shores 
the    administrator    of  Pasteur  on    account 

of  his  claim  on  the  bond  to  indem- 
9         nify  him   against  *the  said  claim   of 

Forbes,  as  a  satisfaction  pro  tanto 
of  that  bond;  and  that  the  amount  of  the 
said  lien  of  Forbes  on  the  land  purchased 
by  Shores  (being  two  thirds  of  the  entire 
claim  of  Forbes)  though  not  precisely 
shewn,  was  from  1800  to  2000  dollars. 
These  facts  are  proved,  Ist,  by  the  state- 
ment of  the  appellee's  claim  on  the  covenant, 
which,  excluding  the  credit  for  the  payment 
of  1200  dollars,  and  the  lien  of  Forbes,  exhib- 
its a  balance  of  a  little  upwards  of  2100  dol- 
lars. 2dly,  By  the  statement  shewing  the 
manner  in  which  the  balance  for  which  the 
verdict  was  rendered  was  ascertained.  3dly, 
By  the  uncontradicted  allegations  of  the  bill. 
4thly,  By  the  admission  of  the  answer,  that 
the  entire  claim  of  Forbes  was  about  3000  dol- 
lars. I  am  also  satisfied,  that  in  the  adjust- 
ment of  the  credit  which  was  allowed  against 
the  amount  found  by  the  verdict,  the  said  sum 
of  203  dollars  only  was  taken  into  account, 
as  resulting  from  the  lien  of  Forbes,  and  the 
residue  of  the  lien  was  considered  as  covered 
by  the  assets  retained  of  Pasteur's  estate,  so 
that  the  Wares  have  been  charged  with  but 
the  said  203  dollars  on  account  of  that  lien. 
The  judgment  at  law,  then,  placed  the  parties 
in  this  predicament :  Shores  was  indebted  on 
his  own  account  to  the  Wares  in  the  amount 
of  the  judgment  at  law,  and  the  Wares  were 
indebted  to  Shores  as  administrator  of  Pas- 
teur, in  the  amount  of  the  assets  of  Pasteur's 
estate,  that  he  had  by  retainer  applied  in  part 
satisfaction  of  the  claim  on  Pasteur  as  the 
surety  of  the  Wares  in  the  indemnifying 
bond :  and  such  is  still  their  predicament,  if 
the  retainer  by  Shores  of  the  assets  of  Pas- 
teur's estate  has  not  been  disturbed  by  other 
creditors  of  Pasteur,  having  claims  of  higher 
dignity  than  the  claim  on  the  indemnifying 
bond.    Were  this  still  the  predicament  of  the 
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parties,  Shores  as  the  administrator  of  Pas- 
teur was  rightly  in  a  court  of  equity,  to  obtain 
satisfaction  of  a  claim  of  Pasteur's  estate  for 
a  payment  made  on  a  suretyship  for  the 
defendants,  and  at  all  events  the  bill 

10  ought  *not  to  be  dismissed.    As  the  bill 
suggests  that  one  of  the    principals 

(John  Ware)  had  removed  from  the  common- 
wealth and  the  other  was  insolvent,  the  plain- 
tiff had  further  title  to  stay  in  his  hands  the 
amount  due  from  him  personally  on  the  judg- 
ment in  favour  of  the  Wares,  in  part  satisfac- 
tion of  the  claim  of  Pasteur's  estate,  and 
which  might  become  the  claim  of  Shores  in 
his  own  right,  if  the  assets  of  Pasteur  are 
charged  by  debts  of  higher  dignity  than  that; 
of  Shores  on  the  indemnifying  bond.  The 
bill  further  suggests  that  suits  of  the  credit- 
ors of  Pasteur  are  depending,  in  which  the 
assets  retained  by  Shores  are  claimed.  The 
success  of  those  suits,  so  far  as  they  might 
withdraw  the  retained  assets,  would  reinstate 
the  claim  of  Shores  in  his  own  right  to  retain 
the  purchase  money  for  which  the  judgment 
was  rendered,  and  to  offset  it  asrainst  the  judg- 
ment ;  and  this  arising  since  the  rendition 
of  the  judgment,  was  an  ample  foundation 
for  the  title  to  relief  in  a  court  of  equity. 
Had  there  been  no  other  foundation  for 
relief,  the  court  below  ought  not  to  have  dis- 
missed the  bill,  but  should  at  least  have 
retained  the  injunction  until  the  fate  of  the 
pending  suits  was  ascertained,  and  to  the 
extent  that  the  assets  retained  might  be 
charged  by  other  creditors  of  Pasteur,  have 
perpetuated  the  injunction.  On  the  whole, 
my  opinion  is  that  the  decree  is  erroneous, 
and  ought  to  be  reversed  with  costs,  and  the 
following  entered  as  the  decree  of  this  court : 
"The  court  is  of  opinion  that  it  appears 
with  sufficient  certainty,  that  on  the  trial  of 
the  action  in  which  the  judgment  enjoined  in 
this  case  was  rendered,  no  credit  was  given  to 
the  appellant  in  respect  of  the  lien  of  Forbes 
attorney  in  fact  of  Snodgrass,  except  the 
sum  of  203  dollars  82  cents,  credited,  in 
the  statement  by  which  the  jury  ascertained 
the  balance  for  which  the  verdict  was  ren- 
dered, as  the  excess  of  that  lien  above  the 
assets  of  Pasteur's  estate  retained  by  the 
appellant  as  the  administrator  of  Pas- 

11  teur,  in  virtue  of  his  claim  *on  Pasteur 
as  the  surety  in  the  indemnifying  bond ; 

and  that  the  sum  agreed  as  a  credit  against 
the  amount  of  the  verdict,  was  for  the  omis- 
sion of  the  jury  to  credit  the  appellant  1200 
dollars  paid  by  him  when  the  indemnifying 
t>ond  was  given,  and  for  miscalculations  of 
payments  made  by  the  appellant  to  the 
Wares,  and  did  not  include  any  allowance  for 
the  lien  of  Forbes.  The  court  is  further  of 
opinion  that  instead  of  dissolving  the  injunc- 
tion and  dismissing  the  bill,  the  court  below 
should  have  directed  a  commissioner  to  ascer- 
tain the  amount  of  Forbes's  lien,  whether 
discharged  by  Shores  or  still  outstanding, 
and  the  amount  of  the  assets  of  Pasteur's 
estate  that  was  retained  by  the  appellant  to 
indemnify  or  reimburse  him  for  the  lien  of 
Forbes,  and  the  amount  (if  any)  that  other 
creditors  of  Pasteur  may  have  charged  on  the 
assets  so  retained;  that  for  the  amount  of 


the  assets  so  retained,  so  far  as  they  have  not 
been  charged  by  creditors  of  Pasteur,  the 
principals  in  the  indemnifying  t>ond  (John 
Ware  and  Washington  Ware)  are  responsible 
to  the  appellant  as  the  administrator  of  Pas- 
teur, and  so  far  as  they  may  have  been 
charged  by  other  creditors,  are  responsible  to 
the  appellant  in  his  own  right,  and  the  appel- 
lant is  entitled  to  set  off  these  responsibilities 
(first,  that  which  may  accrue  in  his  own  right, 
and  then  that  accruing  to  him  as  administra- 
tor of  Pasteur)  against  the  judgment,  and 
have  a  perpetual  injunction  to  the  judgment 
to  the  extent  of  such  setoff,  and,  for  the 
excess  (if  any)  of  the  said  responsibilities 
above  the  judgment,  to  a  deci'ee  against  the 
said  principals  in  the  indemnifying  bond,  in 
the  right  in  which  such  excess  may  be  due  to 
him  ;  and  that  the  said  decree  is  erroneous. 
Decree  therefore  reversed  with  costs,  injunc- 
tion ordered  to  be  reinstated,  and  cause 
remanded  to  circuit  court  for  further  proceed- 
ings to  be  had  therein  in  conformity  with  the 
foregoing  principles." 

The  other  judges  concurring,  decree  en- 
tered accordingly. 


DEBTS  OP  DBCBDBNTS. 

L  Wliat  Constitute  Claims  acrainst  Decedent's  Es- 
tate. 

A.  Claims  Based  on  Contracts  of  Decedent. 
1.  In  General. 

8.  Personal  Contracts— Promises  of  Marriage. 
8.  Joint  Contracts. 

4.  Contracts  of  Suretyship. 

5.  Covenants. 

6.  Agreements  to  Make  Will. 

7.  Debt  Acknowledged  in  CodiclL 

8.  Services  Rendered  Decedent. 

9.  Failure  of  Consideration— Recovery  Back  of 

Money  Paid. 

B.  Torts  of  Decedent. 

C.  Claims  Barred  by  Limitations  and  Laches. 

D.  Funeral  Expenses. 

E.  Expenses  of  Administration. 

F.  Improvements. 

Q.  Loans  or  Advances  to  Estate. 
H.  Support  Fumlstied  Decedent's  Family. 
I.  Taxes. 

J.  Authority  of  Personal  Representative  to  Bind 
Estate. 

n.  Order  of  Payment  of  Debts. 

A.  Classification  of  Debts. 
1.  In  General. 

S.  Particular  Classes  of  Debts. 

a.  Funeral  Expenses. 

b.  Expenses  of  Administration. 

c.  Expenses  of  Last  Illness. 

d.  Judgments. 

e.  Specialty  Debts. 

f.  BHduciary  Debts. 

g.  Taxes. 

h.  Partnership  Debts. 

B.  Conflict  of  Laws. 

C.  Preference  by  Executor  or  Administrator. 

D.  Retainer. 

III.  Mode  and  Sufficiency  of  Payment. 

IV.  Proceedings  to  Enforce  Payment 
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V.  Property  Liable  for  Payment  of  Debts. 

A.  In  GeneraL 

B.  Property  Primarlb'  Liable. 

C.  Marshaling  Assets. 

VI.  Liability  of  Heir,  Devisee,  Distributee  and  Leg- 
atee. 

VIL  Personal  Liability  of  Representative. 

Cross  Rcferenoes  to  Monographic  Notes. 
Execntors   and  Administrators,    appended    to 

Bosser  t.  Deprlest,  5  Gratt  8. 
Legacies  and  Devises. 
Limitation  of  Actions. 

Marshaling   Assets,  appended  to  Carrinflrton  v. 
Didier,  8  Gratt  SOO. 

I  WHAT  CONSTITUTB  CLAIMS  A0AIN5T  DECE- 

DBNTS  ESTATE. 

A.  CLAIMS  BASED  ON  CONTRACTS  OF  DECE- 
DENT. 

1.  Ik  Gknbiial.— "The  death  of  a  party  to  a  con- 
tract does  not  extlnsmish  the  contract  if  it  is 
capable  of  beinsr  fulfilled  by  his  representatives, 
but  as  a  general  rule  all  contractual  obligations 
continne  as  claims  against  the  estate  of  the  de- 
ceased oblijror.  and  this  is  the  rule  irrespective  of 
whether  that  contract  be  implied  or  express,  or  for 
the  payment  of  money,  or  the  performance  of  some 
act  not  personal.'*  8  Am.  &  Entr.  Enc.  Law  (2d  Ed.) 
1007. 

Thus,  where  one  contracted  with  a  person  since 
deceased  to  build  a  church,  the  fact  that  the  ad^ 
ministrator,  shortly  after  the  work  was  com- 
menced, gave  notice  not  to  proceed  therewith,  and 
that  the  estate  would  not  be  responsible  therefor, 
was  no  bar  to  a  recovery  for  work  afterwards  done, 
when  the  church  was  completed  according  to  the 
contract.  And  the  fact  that,  before  proceedintr, 
the  contractor  secured  the  guaranty  of  the  church 
trustees  that  he  should  be  paid  the  contract  price, 
and  as  much  in  excess  of  it  as  the  work  should  cost, 
and  that  he  then  sublet  the  work  to  another,  did 
not  bar  a  recovery  against  the  estate  on  the  origi- 
nal contract  Ferguson  v.  Wills,  88  Va.  186,  18  S.  E. 
Rep.  882. 

2.  PXBSONAIiCOirrBAGTS— Prokisssof  Mabbiaob. 
—An  action  for  breach  of  promise  of  marriage  will 
not  lie  against  the  personal  representative  of  the 
promisor,  either  at  common  law  or  under  the  stat- 
ute, where  no  special  damages  are  alleged  and 
proved.  In  such  case,  the  maxim,  aeUo  per$onaUs 
morUur  cum  persona  applies.  Grubb  v.  Suit  82  Gratt. 
808.  84  Am.  Rep.  765 ;  Flint  v.  Gilpin.  89  W.  Va.  740, 
8  S.  E.  Rep.  38.    See  also.  Burton  v.  Mill,  78  Va.  482. 

8l  Joint  Contbacts.— Upon  the  death  of  one  or 
more  joint  promisors,  his  estate  was,  at  common 
law.  discharged  from  liability  on  the  contract  and 
the  action  survived  against  the  survivor  or  surviv- 
ors alone.  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1010 ; 
Atwell  V.  Milton,  4  H.  &  M.  258  ;  Richardson  v.  John- 
son, 2  Call  627 ;  Harrison  v.  Field,  2  Wash.  186. 

Where  a  Joint  bond  was  given  before  the  act  of 
1786,  and  after  that  act  went  into  operation,  one  of 
the  obligors  died,  leaving  the  other,  the  obligation 
survived,  and  the  executors  of  the  deceased  were 
exonerated.    Elliott  v.  Lyell,  8  Call  288. 

The  surviving  obligor  in  a  Joint  note,  made  before 
the  act  of  1786.  was  alone  liable  in  an  action  at  law, 
nor  could  the  note  be  set  up  in  equity  against  the 
representatives  of  the  deceased  obligor,  except  on 
the  ground  of  a  moral  obligation  antecedently  exist- 
ing on  his  part  to  pay  the  money.  Chandler  v.  Hill, 
2H.AM.  134. 


Although  the  surviving  partner  of  a  mercantile 
house  was  alone  liable  at  law  to  the  creditors  of  the 
house,  yet  if  the  surviving  partner  proved  insolvent 
the  estate  of  the  deceased  partner  was  liable  in  eq- 
uity for  the  debts  of  the  partnership.  Sale  v.  Dish- 
man,  8  Leigh  54&  See  Va.  Code  1887.  sec.  2885.  In 
this  case  a  otuere  was  raised  as  to  what  kind  of 
laches  of  the  creditor,  or  dealings  between  him 
and  the  surviving  partner,  in  respect  to  the  debt 
claimed  of  the  partnership,  would  suffice  to  exoner- 
ate the  estate  of  the  deceased  partner  from  the 
debt  It  seems  that  the  mere  delay  of  the  creditor 
to  assert  and  prosecute  his  demand  against  the  sur- 
viving partner,  will  not  suffice  to  exonerate  the  es- 
tate of  the  deceased  partner.  And  there  is  no 
analogy  between  the  duty  of  a  creditor  in  such  case 
to  assert  and  prosecute  his  claim  against  the  sur- 
viving partner,  and  the  due  diligence  which  the  as- 
signee of  a  bond  is  bound  to  exert  against  the 
obligor,  in  order  to  entitle  him  to  recourse  against 
the  assignor. 

A  creditor  of  a  firm  obtained  a  Judgment  against 
the  surviving  partner,  who  died,  and  whose  adminis- 
trators exhausted  the  personal  assets  in  paying 
other  claims.  The  creditor  then  filed  a  bill  in  equity 
against  the  administrators  and  heirs  of  the  surviv- 
ing partner,  and  the  representatives  of  the  deceased 
partner.  The  bill  sought  a  decree  for  the  sale  of 
lands  of  which  the  surviving  partner  died  possessed, 
some  of  which  belonged  to  himself  and  some  to  the 
firm;  and  when  the  funds  from  this  source  should 
be  exhausted,  then  it  sought  to  charge  the  repre- 
sentatives of  the  deceased  partner.  Held,  that 
equity  had  Jurisdiction  of  the  case  and  that  the  rep- 
resentatives of  the  deceased  partner  were  properly 
made  defendants.    Jackson  v.  King,  8  Leigh  680. 

It  seems  that  a  bill  in  equity  properly  lies  to  sub- 
ject the  estate  of  a  secret  partner  in  trade  to  the 
payment  of  a  debt  contracted  by  the  ostensible 
members  of  the  firm.    Cocke  v.  Upshaw,  6  Munf .  464. 

One  of  two  partners  executed  bonds  in  the  name 
of  the  firm  for  firm  debts.  The  other  partner  died 
solvent  Subsequently  the  surviving  partner,  died 
insolvent  the  bonds  remaining  unpaid.  The  surety 
in  the  bonds  was  perfectly  solvent.  The  creditor 
filed  a  bill  against  the  surety  and  the  representa- 
tives of  the  deceased  partners  to  subject  the  estate 
of  the  solvent  partner  to  the  payment  of  the  debts, 
or  to  have  payment  of  them  from  the  parties,  ac- 
cording to  their  respective  liabilities.  £feld,  that 
equity  was  without  Jurisdiction' to  entertain  such 
bill,  as  the  creditor  had  an  adequate  remedy  at  law 
by  action  on  the  bonds  against  the  surety.  Linney 
V.  Dare.  2  Leigh  588. 

Statutory  Llablllty.-In  Virginia  and  West  Virginia 
it  is  provided  by  statute  that  "the  representative 
of  one  bound,  with  another,  either  Jointly  or  as  a 
partner,  by  Judgment  bond,  note,  or  otherwise,  for 
the  payment  of  a  debt  or  the  performance  or  for- 
bearance of  an  act,  or  for  any  other  thing,  and  dying 
in  the  lifetime  of  the  latter,  may  be  charged  in  the 
same  manner,  as  such  representative  might  have 
been  charged,  if  those  bound  Jointly  or  as  partners, 
had  been  bound  severally  as  well  as  Jointly,  other- 
wise than  as  partners."  Va.  Code  1887,  sec.  2856;  W. 
Va.  Code  1809,  ch.  00,  sec.  18,  p.  707. 

Under  this  statute,  which  appeared  verbatim  in  the 
Code  of  1849,  ch.  144,  sec.  18.  it  was  held  that  where  a 
decedent  is  largely  indebted  individual^'  and  also 
as  partner,  his  real  estate  is  equally  liable  for  his 
partnership  debts  as  for  his  individual  debts.  Ashby 
V.  Porter,  26  Gratt  455. 
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The  proposition  tliat  the  separate  estate  of  a 
deceased  partner  is  liable  pari  passu  for  both  his  in- 
dlTidual  and  social  debts  is  applied  in  Robinson  y. 
Allen.  85  Va.  721,  8  S.  E.  Rep.  836;  Pettyjohn  ▼.  Wood- 
rafi.  86  Va.  478,  10  S.  £.  Rep.  715. 

Where  a  joint  Judflrmentis  obtained  against  two 
defendants,  and  one  dies,  an  action  of  debt  on  the 
judgment  lies  affainst  the  representative  of  the  de- 
ceased defendant,  the  law  respecting  partitions. 
Joint  riffhts  and  obliflrations.  1  Rev.  Code  850,  beintr 
applicable  to  Joint  J  udgments.  Roane  v.  Drnmmond, 
6  Rand.  182.  In  the  present  statute,  Va.  Code  1887, 
sec.  2855,  Joint  Jndffments  are  expressly  mentioned. 

The  former  statute  conceminflr  Joint  ritrhts  and 
obliflrations,  l  Rev.  Code,  ch.  08.  sec.  8,  p.  1860,  did  not 
contain  the  words  "or  as  a  partner,"  appearing  in 
the  present  sutnte,  Va.  Code  1887,  sec.  2855.  While 
the  former  statute  was  in  force,  a  sum  of  money  was 
lent  to  a  firm,  and  the  firm  was  charflred  with  it  on 
the  partnership  books,  but  the  partner  with  whom 
the  transaction  occurred  executed  by  mistake  a 
penal  obliflration,  in  the  nanie  of  the  firm,  under 
seal,  instead  of  givinflr  merely  a  promissory  note. 
One  of  the  partners  died,  and  those  who  survived 
him  and  the  executors  of  the  decedent  conveyed 
all  the  effects  of  the  firm  in  trust  to  pay  the 
firm  debts.  The  creditor  who  lent  the  money 
then  filed  a  bill  in  equity  aarainst  the  survivinflr 
partners,  the  executors  of  the  decedent,  and  the 
trustee.  It  was  held  that,  althouflrh  at  law  there 
would  be  no  remedy  on  the  sealed  obliflration,  except 
aarainst  the  partner  who  executed  it,  yet  equity  had 
Jurisdiction  to  correct  the  mistake,  and  hold  all  the 
partners  as  much  bound  as  if  there  were  no  seal, 
and  that,  regarding  the  debt  as  a  simple  contract 
debt  of  the  firm,  the  estate  of  the  deceased  partner 
could  not  be  charged,  until  the  insolvency  of  the 
surviving  partners  and  the  deficiency  of  the  trust 
subject  were  first  esUblished.  Oalt  v.  CsClland,  7 
Leigh  604. 

The  statute,  1  Rev.  Code,  ch.  08,  sec.  8,  p.  850,  Va. 
Code  1887,  sec.  2866.  in  relation  to  Joint  rights  and 
obligations,  though  it  gives  an  action  against  the 
personal  representative  of  a  deceased  joint  obligor, 
does  not  affect  the  principle  that  the  defeat  of  the 
remedy  against  one  Joint  obligor  upon  a  crround  not 
personal  to  himself,  defeats  it  as  to  all  the  obligors. 
And  in  ai»  action  on  a  Joint  bond  against  the  personal 
representative  of  a  deceased  obligor,  a  surviving 
obligor  is  an  incompetent  witness  for  the  defendant. 
Brown  v.  Johnson.'lS  Qratt.  614.  And  foot-note. 

4.  Contracts  of  Subbtyship.— Before  the  estate 
of  the  surety  can  be  subjected  to  the  payment  of  the 
Indebtedness,  the  property  of  the  principal  should 
be  first  exhausted.  But  where  the  bill  alleges  that 
the  principal  has  no  estate,  and  the  allegation  is  not 
denied,  but  is  proven.  It  is  not  error  to  decree  at  once 
against  the  estate  of  the  surety.  Jones  v.  Degge.  84 
Va.  685,  5  S.  E.  Rep.  700.  See  also.  Penn  v.  Ingles.  82 
Va.  66  ;  Horton  v.  Bond,  28  Oratt  815. 

Where  a  bond  is  made  Joint,  without  fraud  or  mis- 
take, equity  will  not  charge  the  executor  of  the 
surety,  who  was  discharged  at  law  by  his  death,  in 
the  lifetime  of  the  principal.  Harrison  v.  Field.  2 
Wash.  186.  See  Va.  Code  1887,  sec.  2856.  See  also, 
supra,  "Joint  Contracts.'* 

The  plaintiff,  as  creditor  of  the  decedent,  proved 
a  debt  against  the  estate,  but  forebore  to  prove  a 
debt  for  which  the  decedent  was  surety,  not  wishing 
to  press  the  principal.  Twenty-five  years  after  the 
latter  debt  was  due,  the  principal  having  died  in- 
solvent, the  plaintiff  petitioned  to  be  made  a  party 


to  the  original  creditors'  bill  against  the  decedent, 
explaining  why  the  debt  had  not  been  pressed,  and 
stating  that  sufllcient  assets  of  the  estate  to  pay  the 
debt  remained  in  the  hands  of  the  court.  The  debt 
was  not  barred  by  limitation,  the  war  period  and 
'Stay  law  being  deducted.  Held,  that,  in  the  absence 
of  any  contract  sufficient  to  discharge  the  surety, 
and  no  notice  to  proceed  against  the  principal  hav- 
ing been  flrlven,  the  petitioner  was  entitled  to  the 
relief  sought.  Coleman  v.  Stone,  86  Va.  386. 7  S.  £. 
Rep.  241. 

Two  sons,  with  their  respective  fathers  as  in- 
dorsers,  executed  a  note  to  a  bank  for  $1,500,  to 
obtain  money  to  start  the  sons  in  a  partnership 
business,  with  the  understanding  and  agreement 
between  themselves,  as  an  inducement  thereto, 
that  each  son  and  respective  father  was  to  be  re- 
sponsible for  one-half  of  such  note,  and  not  respon- 
sible for  the  other  half,  except  to  the  bank.  Before 
the  note  matured,  the  business,  under  the  manage- 
ment of  one  of  the  sons,  proved  a  failure.  The  other 
son  then  took  charge  of  it  and  wound  it  up.  realizing 
only  $200  out  of  the  social  assets.  This  amount  he 
applied  on  the  note,  leaving  a  balance  of  $1,800. 
which  he  paid  out  of  private  funds.  The  other  son 
being  hopelessly  insolvent,  the  father  of  the  latter 
acknowledged  his  liability  therefor,  and  agreed  to 
refund  one-half  of  such  balance.  Dying  without 
doing  so,  the  paying  son  presented  the  same  against 
his  estate,  ffeld,  that  it  was  properly  audited 
against  such  estate,  and  that  such  agreement  could 
be  established  by  parol  evidence,  and  was  not  sub- 
ject to  the  statute  of  frauds.  Faulkner  v.  Thomas, 
48  W.  Va.  148.  86  S.  E.  Rep.  015. 

Where  an  executor  as  surety  for  the  testator  pays 
debts  out  of  his  own  funds,  he  is  entitled  only  to 
his  ratable  share  of  the  assets  to  repay  his  ad- 
vances ;  and  by  crediting  himself  with  the  full 
amount  of  such  debts  he  commits  an  error  to  the 
prejudice  of  the  other  creditors  having  unpaid 
debts  of  equal  dignity.  McCormick  v.  Wright,  79 
Va.  624. 

Dtbt  Paid  by  Co-«arety— Amount  for  Which  He 
May  Prove.—The  liabilities  of  the  estate  of  a  dece- 
dent, and  the  rights  of  his  creditors,  are  fixed  by  his 
death.  If  at  that  time  a  creditor  has  the  right  to 
prove  against  his  estate  a  debt  for  which  the 
decedent  and  another  are  bound  as  sureties,  and 
subsequently  the  co-surety  pays  the  debt,  he  is 
substituted  to.  the  right  of  the  creditor,  and  may- 
prove  the  whole  debt  against  the  estate  of  the 
decedent,  and  receive  dividends  thereon  until  one- 
half  of  the  debt  is  paid,  although  the  estate  of  the 
decedent  will  not  pay  his  debts  in  full.  Pace  v. 
Pace,  06  Va.  702,  SO  S.  E.  Rep.  861,  4  Va.  Law  Reg. 
171.  See  notis  on  this  case,  4  Va.  Law  Reg.,  pp.  178, 
287.  208,  802.  480. 

5.  Covenants.— An  action  of  covenant  by  the 
vendee  of  a  slave,  upon  a  covenant  of  warranty, 
binding  the  vendor  and  his  heirs,  will  lie  against 
the  executors,  although  they  are  not  named  in  the 
covenant  of  warranty.    Lee  v.  Cooke,  1  Wash.  806. 

An  action  of  covenant,  upon  a  covenant  for  the 
quiet  enjoyment  of  real  estate  and  that  the  prem- 
ises are  clear  of  all  incumbrances  will  lie  against 
the  executors,  although  they  are  not  expressly 
bound.    Harrison  v.  Sampson,  2  Wash.  166. 

In  a  deed  of  bargain  and  sale  of  lands,  the  words 
"the  said  T.  doth  hereby  covenant,  for  himself  and 
his  heirs,  to  and  with  the  said  B.  that  he  the  s^d 
T.  will  warrant  and  forever  defend  to  the  said  B. 
his  heirs  and  assigns,  the  title  to  the  said  parcels 
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of  land  arainst  ail  persons  wbatever.'*  import  a 
personal  covenant  of  warranty,  for  breach  of 
which,  by  eviction  under  judgment  In  ejectment, 
an  action  will  lie  against  the  administrator  of  the 
bargainor.  Tabb  v.  Binford,  4  Leiffh  182,  26  Am. 
Dec  Sir. 

An  executor  who  prefers  a  claim  affainst  the 
estate  of  bis  testator  for  breach  of  a  covenant  to  do 
a  collateral  thiuR  has  the  burden  of  proof  to 
establish  the  dne  execution  of  the  covenant,  the 
breach  by  the  testator,  and  the  amount  he  is  en- 
titled to  recover  by  reason  of  such  breach.  Scott 
V.  Porter,  90  Va.  563,  89  S.  E.  Rep.  220. 

&  Agbbjbmsnts  to  Make  WHiL.— Strictly  speakinflr, 
an  agreement  to  dispose  of  property  by  will  cannot 
be  specifically  enforced,  not  in  the  lifetime  of  the 
party,  because  all  testamentary  papers  are  from 
their  natnre  revocable;  nor  after  his  death,  be- 
cause it  is  no  longer  possible  for  him  to  make  a 
will,  yet  courts  of  equity  can  do  what  is  equivalent 
to  a  specific  performance  of  such  agreement  by 
compelling  those  upon  whom  the  legal  title  has 
descended  to  convey  or  deliver  the  property  in 
accordaace  with  its  terms,  upon  the  ground  that  it 
is  charged  with  a  trust  in  the  hands  of  the  heir  at 
law,  devisee,  personal  representatives,  or  pur- 
chaser, with  notice  of  the  agreement.  Burdine  v. 
Burdine.  98  Va.  515,  36  S.  E.  Rep.  992. 

"It  is  *  *  *  well  settled,  both  in  England  and 
in  this  conn  try.  that  while  no  action  lies  for  services 
rendered  In  expectation  of  a  legacy  merely,  with- 
out any  contract,  express  or  implied,  yet  that  where 
there  is  a  promise,  founded  upon  valuable  considera- 
tion, that  provision  will  be  made  for  the  promisee 
by  the  promisor  in  his  will,  and  the  latter  dies  with- 
out making  such  provision,  an  action  does  lie,  though 
the  proof  •  •  •  must  be  clear  and  convincing." 
Rice  V.  Hartman,  84  V a.  251,  4  S.  E.  Rep.  621. 

A  conrt  of  equity  will  compel  the  conveyance  of 
the  legal  title  of  land  claimed  under  a  parol  gift, 
supported  by  a  meritorious  consideration,  and  by 
reason  of  which  the  donee  has  been  induced  to  al- 
ter his  condition  and  make  expenditures  of  money 
in  valnable  improvements  on  the  land.  Burkholder 
V.  Lndlam,  80  Gratt.  256,  82  Am.  Rep.  608;  Stokes  v. 
Oliver,  78  Va,  72;  Halsey  v.  Peters,  79  Va.  60.  See 
also.  Ffsbbnme  v.  Ferguson,  86  Va.  821,  7  S.  E.  Rep. 
161.  But  such  parol  gift  must  be  definite  in  Its  terms, 
and  clearly  proved.  Griggsby  v.  Osborn,  82  Va.  871. 
See  also,  9  Min.  Inst  (4th  Ed.)  94. 

One  may  contract  to  make  a  provision  for  another 
by  will,  bnt  the  evidence  must  be  clear  and  convinc- 
ing. The  widow  of  the  testator  is  not  a  competent 
witness  to  prove  such  contract  and  to  establish  the 
debt  airainst  the  estate  of  her  husband.  Swann  v. 
Housman,  00  Va.  816,  20  S.  E.  Rep.  830. 

To  warrant  a  court  in  decreeing  specific  perform- 
ance of  an  agreement  to  devise  land,  the  contract 
must  be  certain  and  must  be  clearly  and  satisfac- 
torily proved.  8  Am.  &Eng.  Enc.  Law  (2d  Ed.)  1020; 
Sprinkle  t.  Hayworth,  96  Gratt.  384;  Cox  v.  CX)x,  96 
Gratt.  806. 

A  conrt  of  equity  will  require  the  most  convincing 
proof  to  sustain  a  claim  that  deceased  agreed  to 
make  a  will  in  favor  of  claimant.  Miller  v.  Miller,  2 
Va.  Dec  07;  Rice  v.  Hartman,  84  Va.  261,  4  S.  E.  Rep. 
SEI;  Swann  v.  Honsman,  90  Va.  816,  20  S.  E.  Rep.  880. 
Althouffti  an  agreement  to  devise  and  bequeath 
land  and  personal  property,  in  consideration  of 
personal  services  to  be  rendered,  is  signed  only  by 
the  intended  testator,  yet,  if  such  services  have 
been  folly  rendered,  the  agreement  is  binding  on  | 


the  party  who  has  signed  it,  and  will  be  enforced 
against  him.  Burdine  v.  Burdine,  98  Va.  615, 86  S.  E. 
Rep.  992. 

A  person  may  by  an  oral  contract  bind  himself  to 
dispose  of  his  estate  by  will  in  a  particular  way,  and 
such  contract  will  be  specifically  enforced  in  equity, 
provided  the  requirements  of  the  statute  of  frauds 
are  complied  with.  Hale  v.  Hale,  90  Va.  728,  19  S.  E. 
Rep.  789.  See  Va.  Oode  1887,  sec  2840.  See  also, 
monographic  note  on  "Specific  Performance"  ap- 
pended to  Hanna  v.  Wilson,  8  Gratt  243. 

Acts  of  part  performance  to  take  a  parol  contract 
out  of  the  statute  of  frauds,  must  be  of  such  un- 
equivocal nature  as  of  themselves  to  be  evidence 
of  the  existence  of  an  agreement;  as,  for  example, 
where,  under  a  parol  agreement  to  sell  land,  the 
purchaser  is  put  in  possession  and  makes  improve- 
ments. Hale  V.  Hale,  90  Va.  728. 19  S.  E.  Rep.  789.  See 
monographic  note  on  "Specific  Performance"  ap- 
pended to  Hanna  v.  Wilson.  8  Gratt.  248. 

An  oral  agreement  between  two  sisters  to  make 
mutual  wills  cannot  be  specifically  enforced,  after 
the  death  of  one  of  them,  on  the  ground  of  part  per- 
formance, where  there  has  been  no  further  per- 
formance than  the  making  and  preserving  of  the 
wills,  and  the  will  of  the  decedent  has  been  revoked 
by  her  marriage  after  its  execution.  Hale  v.  Hale. 
90  Va.  728,  19  S.  E.  Rep.  739. 

A  promise  to  leave  a  support  at  the  death  of  the 
promisor  in  consideration  of  services  during  the 
balance  of  her  life  to  be  performed  by  the  promisee 
is  not  within  the  statute,  Va.  Code  1887,  sec.  2840, 
clause  7,  prohibiting  an  action  upon  a  promise  not 
to  be  performed  within  a  year,  unless  in  writing. 
Thomas  v.  Armstrong,  86  Va  828, 10  S.  E.  Rep.  6. 

An  executor  filed  his  bill  to  have  his  testator's 
will  construed,  and  submitted  a  writing  executed 
by  the  latter,  to  wit:  ''fl.OOO.  This  article  is  to 
signify  that  If  Elliott  Smith  survive  me,  I  bequeath 
him  one  thousand  dollars  of  my  property,  free  from 
any  lien  or  incumbrance.  To  the  above  bequest  I 
herewith  set  my  hand  and  seal  this  first  day  of  June, 

1888.  (Signed)  Henry  E.  Smith.  [Seal.]"  After- 
wards the  testator  made  a  will,  dated  December  2, 

1889,  disposing  of  his  entire  estate,  and  containing  no 
reference  to  said  writing  or  to  Elliott  Smith,  which 
was  duly  probated.  Held,  said  writing  was  not  a 
contract,  but  was  a  will,  and  was  revoked  by  the 
subsequent  testament  Swann  v.  Housman,  90  Va. 
816,  20  S.  E.  Rep.  880. 

A  contract  by  which  the  decedent  promised  to 
"assist"  the  complainant  "now,"  and,  after  his 
death,  to  leave  him  and  his  family  a  sufllclent 
amount  to  justify  them  in  returning  from  a  distant 
state  to  live  with  him,  is  fulfilled  by  the  decedent's 
supporting  them  for  eight  years,  and  leaving  them 
at  his  death  a  small  property :  and  evidence  of 
these  promises  and  facts  is  not  sufllclent  to  entitle 
the  complainant  to  a  further  recovery  from  the 
estate  of  the  decedent  Rice  v.  Hartman,  84  Va.  261, 
4  S.  E.  Rep.  621. 

It  was  understood  and  agreed  between  a  husband 
and  wife,  who  had  no  children,  that  the  survivor 
should  have  all  his  property  for  life  and  at  his  or 
her  death  it  should  be  equally  divided  between  his 
and  her  heirs  and  next  of  kin.  The  husband  made 
his  will  by  which  he  gave  all  his  property  real  and 
personal  to  his  wife  absolutely.  He  died  during  her 
lifetime,  and  she  died  the  following  day  without 
having  made  a  wilL  Held,  that  equity  would  not 
enforce  the  agreement  at  the  suit  of  the  heirs  of  the 
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husband  affainst  the  hetrs  and  next  of  kin  of  the 
wife.    Sprinkle  v.  Hay  worth,  26  Gratt  884. 

Where  a  father  agreed  to  devise  land  to  his  son 
in  consideration  that  the  son  live  with  him  npon 
the  land  and  take  care  of  him,  and  instead,  the  son« 
after  taking  care  of  him  for  some  time,  left  the  land 
and  entered  the  army,  where  he  was  killed,  it  was 
held  that  specific  performance  wonld  not  be  de- 
creed.   Cox  T.  Cox,  38Gratt  806. 

A  conrt  of  equity  will  enforce  a  verbal  promise 
made  by  a  father  to  a  son,  in  consideration  of  love 
and  affection,  to  give  him  land,  and  make  him  a 
deed  therefor,  if  the  son,  induced  by  such  promise 
has  taken  possession  of  the  land  and  expended  on 
it  labor  and  money  in  improvements.  But  if,  when 
such  flTif t  was  made,  the  father  required  the  son,  in 
a  ffiven  time,  to  put  specified  improvements  on  the 
land,  such  requirements  would  be  reirarded  as  a 
condition  precedent  to  the  riffht  of  the  son  to  de- 
mand a  deed  ;  and  the  son,  before  he  could  acquire 
such  deed,  would  have  to  prove  that  he  put  on  the 
land,  in  the  time  specified,  the  specified  improve- 
ments. Frame  v.  Frame.  82  W.  Va.  468,  9  S.  £.  Rep. 
901. 

On  the  16th  of  April  1870,  John  Kerr  was  taken 
suddenly  and  violently  111  and  at  his  request  Qeorffe 
Kurtz  and  James  Kreemer,  who  were  enffaared  In 
business  with  him  left  their  work  and  nursed  him, 
he  sayinff  to  them:  **Boys  leave  your  work  and 
come  and  nurse  me,  and  I  will  pay  you  well  for  it  in 
my  will;*'  which  promise  he  often  repeated  to  them 
durinff  his  illness,  and  after  his  recovery  declared, 
"Money  cannot  pay  the  boys  for  nursiuff  me."  He 
made  his  will  and  bequeathed  to  them  81,000  each, 
but  subsequently  became  angry  with  them  and  re- 
voked the  bequest  After  the  death  of  John  Kerr, 
Oeorsre  Kurtz  and  James  Kreemer  brought  sepa- 
rate actions  asrainst  the  executors  of  John  Kerr  for 
the  amount  promised  them  for  their  services.  It 
was  held,  that  since  the  contract  as  laid  in  the  dec- 
laration was  clearly  proved,  the  only  question  was 
as  to  the  amount  of  compensation,  and  that  in  esti- 
mating this  the  jury  were  not  restricted  to  the 
prices  usually  paid  nurses  for  their  attendance 
upon  the  sick.  And  an  instruction  to  the  effect  that 
it  was  a  matter  properly  for  the  consideration  of  the 
Jury,  whether  the  bequest  was  made  to  the  plaintiff 
in  consideration  of  his  services  and  in  fulfillment  of 
defendant's  promise,  and  whether  it  expressed  the 
value  or  estimate  which  the  testator  himself  put 
upon  the  plaintiff's  service  to  him,  was  not  erro- 
neous.   Kerr  v.  Kurtz,  1  Va.  Dec.  116. 

7.  Debt  Acknowledged  in  Codicil.— A  testator 
by  a  codicil  to  his  will  declares  "I  herein  mention  a 
debt  of  1600 1  owe  the  Presbyterian  church  of  Char- 
lottesville, Virginia,  and  I  wish  it  duly  paid,  without 
interest,  out  of  my  estate,  to  that  church  after  my 
sister's  death."  The  codicil  Is  dated  November  7, 
1884.  The  sister  died  in  1896,  and  a  suit  was  brought 
by  one  member  of  the  church  suinir  on  behalf  of 
himself  and  four  hundred  other  members  in  1808. 
There  was  no  proof  of  the  existence  of  such  a  debt 
except  the  statement  of  the  codicil,  and  no  evidence 
was  offered  against  it.  ffeld,  thouirh  a  church  can- 
not take  as  legatee  under  a  will,  this  is  not  a  leg- 
acy, but  a  debt,  and  the  codicil  alone  is  sufficient 
proof  of  its  existence.  Perkins  v.  Seifff  ried,  97  Va. 
444,  84  S.  E.  Rep.  64. 

8.  Services  Rendered  Decedent.  —  Whenever 
compeosation  is  claimed  for  services  rendered  near 
relatives,  as  a  father,  brother,  or  grandfather,  and 
the  like,  the  law  will  not  imply  a  promise  of  pay- 


ment, and  no  recovery  can  be  had  unless  an  express 
contract  or  its  equivalent  is  shown.  A  moral  obli- 
gation to  pay  is  not  sufficient,  but  an  express  prom- 
ise must  be  proved,  or  facts  from  which  such 
promise  can  be  reasonably  inferred  must  be  estab- 
lished by  evidence  so  clear,  direct  and  explicit,  as  to 
leave  no  doubt  as  to  the  undertakiuflr  and  intention 
of  the  parties.  This  is  especially  so  when  the  party 
sought  to  be  charired  is  dead.  It  must  be  shown 
that  the  deceased  intended  to  and  did  assume  a 
leg-al  obllflration  to  the  plaintiff  for  such  services  of 
such  a  character  that  it  could  be  legally  enforced 
asrainst  him.  Generally,  the  services  of  a  child, 
grandchild,  or  other  near  relative,  are  presumed  to 
have  been  rendered  in  obedience  to  the  prompts 
inirs  of  affection,  and  not  with  a  view  to  -  compensa- 
tion. Such  presumption,  however,  may  be  rebutted 
by  positive  and  direct  evidence  to  the  contrary. 
Jackson  v.  Jackson,  06  Va.  166,  81  S.  £.  Rep.  78. 

A  charire  made  by  a  son-in-law  for  nursing*  his 
father-in-law  during  his  last  illness,  where  there 
was  no  contract  for  compensation,  outrht  not  to  be 
allowed.    Williams  v.  Stonestreet,  8  Rand.  S50. 

A  daughter  held  the  bond  of  her  father,  and 
prior  to  her  death  she  requested  him  to  keep  her 
children  for  the  debt.  This  he  did  until  his  death, 
which  occurred  a  number  of  years  after  the  death 
of  the  daughter.  The  bond  was  found  amontrhis 
private  papers.  It  was  held  that  the  father  should 
be  allowed  a  fair  compensation  for  maintainiuff  the 
children  of  his  daug'hter.  Hugrhes  v.  Patterson,  01 
Va.  664.  n  S.  E.  Rep.  485. 

A  mother's  estate  will  be  allowed  from  the  fa- 
ther's estate  for  her  services  in  boardinir  their 
children  during  her  lifetime,  although  she  made  no 
charge  therefor.    Cary  v.  Macon,  4  Call  606. 

Where  a  son,  who  is  also  the  administrator  of  his 
father's  estate,  sues  such  estate  for  wages  claimed 
forservices  rendered  before  his  father's  death,  he 
cannot  recover  unless  he  proves  an  express  con- 
tract or  the  facts  and  circumstances  sustained  by 
a  preponderance  of  testimony  clearly  establish 
an  expectation  or  intention  on  the  part  of  the  father 
to  compensate  him  for  such  services.  Cann  v. 
Cann,  40  W.  Va.  138,  SO  S.  E.  Rep.  010. 

An  estate  was  devised  to  a  widow  for  life  or  dur- 
ing widowhood,  and  then  to  her  children.  All  of  the 
children  lived  with  the  widow  on  the  farm,  and  the 
eldest  son  managed  the  estate  until  her  death,  a 
period  of  fifteen  years.  While  thus  engaged,  he 
persuaded  the  widow  to  buy,  out  of  the  funds  of  the 
estate,  an  adjoining  tract  of  land  and  took  the  deed 
to  himself.  At  the  death  of  the  widow,  the  son  and 
another  administered  on  her  estate.  Held,  that 
though  the  son  was  entitled  to  a  reasonable  com- 
pensation for  his  service  as  manager,  chargeable 
against  the  widow's  estate,  the  statute  of  Itmitations 
barred  all  recovery  for  such  compensation,  except 
for  the  five  years  preceding  the  death  of  the  widow. 
Chancellor  v.  Ashby.  2  Pat.  &H.  26^ 

Where  medical  services  rendered  to  a  woman's 
children  are  recognized  by  her  as  constituting  a 
liability  against  her,  her  executor  may,  after  her 
death,  pay  such  bills  out  of  her  estate.  Baker  v. 
Baker,  87  Va.  180.  12  S.  E.  Rep.  846. 

Where  an  executor  has  a  claim  against  the  estate 
of  testator,  depending  on  a  Quantum  meruit  only,  he 
may  exhibit  a  bill  in  equity  against  his  co-executors 
and  legatees,  to  have  such  claim  established  and 
fixed  at  a  certain  sum.  In  such  case,  he  ought  to 
state  the  claim  with  reasonable  certainty,  by  settlngr 
forth  his  own  estimate  of  his  services;  but,  should 
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lie  fall  to  do  so.  his  bill  ought  not  to  be  dismissed, 
bat  leave  to  amend  it  shonld  be  granted  on  motion- 
Baker  T.  Baker,  8  Munf .  S22. 

CoUatsnl  Agicwot  Partly  Performed— ConpenM- 
tloa.— Where  a  debtor  has  agreed  to  do  a  collateral 
thing^  In  satisfaction  of  his  bond  to  his  creditor,  and 
dies  after  haying  partially  performed  the  agree- 
ment,  the  bond  should  not  be  treated  as  paid,  but 
the  debtor  should  have  credit  thereon  for  the 
money  paid,  or  the  value  of  the  services  rendered 
in  pursuance  of  the  agreement  Hughes  v.  Patter- 
son. »1  Va.  084, 22  a  £.  Rep.  48S. 

0.  Failubs  of  Considbbation— Rsoovbrt  back  of 
HoNET  Paid.— A  husband  and  wife,  in  consideration 
of  $1,000.  sold  all  their  interest  in  any  property  of 
which  the  wife's  father  might  die  possessed.  Upon 
the  death  of  the  wife's  father,  the  purchaser  entered 
into  possession  of  the  wife's  share:  but,  upon  the 
husband's  death,  the  wife  filed  a  bill  for  the  partition 
of  her  father's  estate,  claiming  the  property  of 
the  porchaser  on  the  ground  that  the  deed  was  a 
nullity  as  to  her,  and  obtained  a  decree  in  her 
favor.  Held,  that  the  purchaser  mlgfa  t  bring  assump- 
sit against  the  husband's  estate  to  recover  the  91,000, 
as  the  consideration  for  Its  payment  had  failed. 
Oarber  v.  Armentrout,  S2  Oratt.  28S. 

B.  TORTS  OP  DECEDENT.— "At  common  law  an 
action  was  abated  by  the  death  of  either  party,  and 
could  not  be  revived  for  or  against  the  personal 
representative.  If  the  cause  of  action  survived,  it 
was  necessary  to  bring  a  new  suit  This,  however, 
has  long  since  been  altered  by  statute,  and  now,  if 
the  cause  of  action  survives,  the  action  may  be 
revived.  *  *  *  It  has  sometimes  been  said  that 
at  common  law  all  causes  of  .action  ex  contractu  sur- 
vive: whereas  all  torts  die  with  the  person.  But 
neither  of  these  propositions  is  strictly  accurate. 
The  general  rule  is  that  rights  of  the  former  class 
do  not  survive,  but  the  rule  is  not  universal.  Thus, 
for  instance,  a  breach  of  promise  to  marry,  or  a 
breacli  of  the  implied  contract  of  a  medical  prac- 
titioner, or  of  an  attorney,  to  exercise  skill  in  his 
profession,  and  other  injuries  of  a  personal  nature, 
althons'h  arisiuir  ex  contractu,  that  might  be  men- 
tioned, constitute  exceptions  to  the  rule,  unless, 
indeed,  some  special  damage  to  the  personal  estate 
can  be  stated  on  the  record.  «  •  •  Nor  do  all 
actions  in  tort,  at  common  law,  die  with  the  person. 
The  tme  test  is,  not  so  much  the  form  of  the  action, 
as  the  nature  of  the  cause  of  action.  Where  the 
latter  Is  a  tort  unconnected  with  contract,  and 
which  affects  the  person  only,  and  not  the  estate, 
such  as  assault,  libel,  slander,  and  the  like,  there 
the  mle  actio  pertonalU,  etc.,  applies.  But  where 
•  ♦  •  the  action  is  founded  on  a  contract,  it  is 
vlrtnaily  ex  contractu,  although  nominally  in  tort, 
and  there  it  survives."  Lee  v.  Hill,  87  Va.  407, 12  S. 
E.  Rep.  10G8. 

An  action  for  breach  of  promise  of  marriage  will 
not  lie  against  the  personal  representative  of  the 
promisor,  either  at  common  law  or  under  the  stat- 
ute, -where  no  special  damages  are  alleged  and 
proved.  In  such  case,  the  maxim  actio  pereonalls 
mariiar  cum  per$ona  applies.  Orubb  v.  Suit,  82  Oratt 
an.  86  Am.  Rep.  Tffi;  Flint  v.  Gilpin,  29  W.  Va.  740,  8 
S.  £.  Bep.  88.    See  also,  Burton  v.  Mill,  78  Va.  482. 

Trespass  for  the  mesne  profits  of  land,  recovered 
in  ejectment  atrainst  the  decedent,  lies  against  his 
execntor.    Lee  v.  Cooke,  Gilmer  881. 

Detinue  against  an  executor  for  property  de- 
stroyed or  converted  by  his  testator,  or  in  the  pos- 


session of  the  co-executor,  cannot  be  sustained. 
Allen  V.  Harlan,  6  Leigh  42,  29  Am.  Dec.  206. 

But  detinue  for  a  chattel  lies  against  an  executor 
as  such,  provided  the  chattel  actually  came  into  the 
executor's  possession.  Catlett  v.  Russell,  6  Leigh 
844:  Allen  v.  Harlan,  6  Leigh  42,  20  Am.  Dec.  205; 
Greenlee  v.  Bailey,  0  Leigh  526. 

And  detinue  for  property  in  the  possession  of  an 
executor  although  It  was  first  taken  and  detained 
by  the  testator,  is  maintainable,  and  the  judgment 
and  process  sbould  be  against  the  executor,  and  not 
against  the  estate.  Allen  v.  Harlan,  6  Leigh  42,  20 
Am.  Dec.  206. 

For  a  full  discussion  of  the  subject  of  detinue 
against  an  executor,  see  monographic  note  on  "Det- 
inue and  Replevin"  appended  to  Hunt  v.  Martin,  8 
Gratt  678. 

Trover  may  be  sustained  against  a  personal  repre- 
sentative as  such,  although  the  goods  never  came 
into  his  hands.  Ferrill  v.  Brevrls,  26  Gratt  766.  See 
Va.  Code  1887.  sec  266& 

In  Boyles  v.  Overby,  11  Gratt  202,  it  was  held  that 
an  action  on  the  case  for  fraud  in  selling  to  the 
plaintiff  an  unsound  slave,  which  he  was  induced  to 
purchase  by  means  of  a  false  and  fraudulent  war- 
ranty of  soundness,  or  by  means  of  a  fraudulent 
concealment  of  the  unsoundness  of  the  slave,  could 
not  be  maintained  against  the  personal  representa- 
tive of  the  vendor.  -  This  case,  however,  was  disap- 
proved in  Lee  v.  Hill,  87  Va.  501. 12  S.  E.  Rep.  1062, 
and  the  true  rule  was  said  to  be  that  where  the 
cause  of  action  is  a  tort,  unconnected  with  contract 
and  affecting  the  person  only,  and  not  the  estate, 
the  action  dies  with  the  person  ;  but,  where  the  ac- 
tion is  founded  on  contract  it  is  virtually  ex  contractu, 
though  nominally  in  tort  and  in  such  case,  the  action 
survives. 

C.  CLAIMS  BARRED  BY  LIMITATIONS  AND 
LACHES.— On  the  subject  of  claims  barred  by  limi- 
tations and  laches,  see  generally,  monographic  note 
on  "Limitations  of  Actions. ' '  See  also,  monographic 
note  on  "Laches"  appended  to  Peers  v.  Barnett  12 
Gratt  410. 

Claimant  was  testatrix's  physician,  and  while  in  a 
partnership,  terminated  in  1880,  and  while  alone 
from  1880  to  1888,  he  rendered  services  for  which  no 
bills  were  ever  presented.  For  claimant's  services 
from  1888  to  1805,  when  he  removed  to  another  city, 
annual  bills  were  rendered  and  paid,  with  the  excep- 
tion of  1894.  Tesutrix  wrote  claimant  in  1895.  when 
he  moved,  that  it  was  a  shame  that  the  move  had 
been  made  necessary  by  her  failure  to  pay  what  she 
owed  him,  and  if  he  would  let  her  have  her  bill  she 
would  pay  what  she  owed  him  in  a  short  time.  It 
was  held,  that  the  letter  did  not  remove  the  bar  of 
the  statute  of  limitations  as  to  the  partnership  and 
individual  accounts  up  to  1888,  since  it  did  not  refer 
to  such  accounts,  but  only  to  the  unpaid  bill  of  1894. 
And  the  testatrix,  who  was  still  indebted  to  the  claim- 
ant for  services  for  1894  and  for  some  subsequent 
calls,  did  not  remove  the  bar  of  the  statute  as  to  the 
old  accounts  by  the  provision  in  her  will,  made  in 
1897,  giving  to  claimant,  as  a  mark  of  esteem  and 
appreciation,  llOO  in  addition  to  his  fees  against  her 
for  his  services  as  a  physician,  since  she  had  refer- 
ence only  to  the  recent  bills,  and  not  to  the  old  ones. 
Coles  V.  Martin,  99  Va.  £8,  87  S.  B.  Bep.  907. 

An  estate  was  devised  to  a  widow  for  life  or  during 
widowhood,  and  then  to  her  children.  All  of  the 
children  lived  with  the  widow  on  the  farm,  and  the 
eldest  son  managed  the  estate  until  her  death,  a 
period  of  fifteen  years.    While   thus  engaged,  he 
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persuaded  tbe  widow  to  buy,  out  of  the  funds  of  tbe  | 
estate,  an  adjoininir  tract  of  land,  and  took  the  deed 
to  himself.  At  the  death  of  the  widow,  the  son  and 
another  administered  on  her  estate.  Held,  that 
thouGTh  the  son  was  entitled  to  a  reasonable  com- 
pensation for  his  services  as  manairer,  chargeable 
atrainst  the  widow's  estate,  the  statute  of  limitations 
barred  all  recovery  for  such  compensation,  except 
for  the  five  years  preceding  the  death  of  the  widow. 
Chancellor  v.  Ashby,  2  Pat  &  H.  20. 

A  court  of  equity  will,  as  a  rule,  refuse  its  aid  to 
enforce  stale  demands,  but  where  the  claims  are  not 
barred  by  the  statute  of  limitations,  the  amount  is 
certain,  the  transaction  is  not  obscure,  and  it  is  not 
likely  that  injustice  will  be  done  owintr  to  the  loss  of 
evidence  or  the  lapse  of  time,  and  the  claimant  has 
not  been  sruilty  of  such  laches  as  should  deprive  him 
of  hfts  riffhts,  the  court  will  yrant  relief.  Houck  v. 
Dunham,  92  Va.  211.  23  S.  £.  Rep.  288. 

In  1860,  Q.'s  executor  settled  his  accounts,  showing^ 
a  balance  due  the  estate  by  him.  The  executor  died 
in  1860,  and  an  administrator  d.  b.  n.  e.  t,  a.  of  O.'s 
estate  was  appointed.  In  1875,  in  a  creditors*  suit 
asrainst  tbe  executor's  estate,  such  claim  was  re- 
ported favorably,  as  a  just  debt  owing  by  the 
executor's  estate;  and  thereafter  the  same  report 
was  repeatedly  made,  and  confirmed  by  the  couru 
Ifeld,  there  was  no  laches  in  asserting  said  claim. 
Green  v.  Griffin.  1  Va.  Dec.  868. 

In  1850.  an  executor  filed  a  bill  for  a  j  adlcial  settle- 
ment of  his  accounts  as  executor  of  bis  father's 
estate.  Thereafter,  and  before  the  report  of  the 
commissioner  to  whom  tbe  account  had  been  re- 
ferred was  returned,  the  executor's  brother,  who 
had  filed  a  claim  on  a  bond  against  the  estate,  died, 
and  the  executor  became  administrator  of  his 
estate.  The  commissioner's  report  was  made  in 
1800,  but  exceptions  thereto  were  never  passed  on, 
and  it  remained  unconfirmed.  No  further  action 
was  taken  until  1897.  when  tbe  executor  and  nearly 
all  of  tbe  original  parties  to  the  suit  were  dead, 
when  a  supplemental  bill  was  filed,  reciting  the 
existence  of  the  bond,  alleging  that  it  remained 
unpaid,  and  seeking  its  satisfaction  out  of  land  held 
under  tbe  executor's  will,  but  failing  to  allege  any 
excuse  for  the  delay,  and  the  evidence  tended  to 
show  that  the  bond  had  not  been  paid,  though  the 
executor  declared  in  his  lifetime  that  it  had  been 
satisfied.  Held,  that,  in  the  absence  of  an  alleg'ation 
of  fraud  or  breach  of  trust,  plaintiff  was  not  entitled 
to  relief  because  of  laches.  Covington  v.  Griffin,  98 
Va.  124,  84  S.  E.  Rep.  974. 

Where,  in  a  suit  for  the  settlement  of  an  estate,  it 
appears  that  the  original  plaintiff,  the  administrator 
against  whom  the  suit  was  brought,  and  the  chief 
cestui  que  inut  are  all  dead  :  that  the  claims  as  to  the 
first  year's  transactions  arose  thirty  years  ago ; 
that  another  claim  involves  the  settlement  of  ac- 
counts, running  through  five  years,  between  parties 
who  have  since  died  ;  that  another  involves  trans 
actions  covering  a  period  of  nine  years,  commencing 
more  than  thirty  years  ago,  and  that  no  books,  ac- 
counts or  vouchers  can  be  produced  to  substantiate 
them,— tbe  claims  will  be  rejected,  as  barred  by 
limitations  and  laches.  Garland  v.  Garland,  2  Va. 
Dec.  861. 

Where,  on  the  settlement  of  an  administrator's 
accounts,  a  balance  found  in  bis  hands  is  ordered  to 
be  divided  proportionally  among  creditors,  a  cred- 
itor cannot,  twenty-one  years  thereafter,  assert  his 
claim  in  a  lien  creditors'  suit  against  such  adminis- 
trator, instituted  by  other  creditors  of  the  estate. 


The  lapse  of  twenty-one  years  after  an  order  direct- 
ing an  administrator  to  distribute  the  assets  of  the 
estate  among  creditors  raises  a  presumption  of  pay- 
ment   White  V.  Offield,  90  Va.  886. 18  S.  E.  Rep.  486. 

Administration  of  the  estate  of  a  deceased  person 
was  granted  upon  the  supposition  that  he  had  died 
without  a  will.  Afterwards  a  will  was  discovered 
and  proved,  and  administration  with  the  will 
annexed  was  granted,  the  former  administration 
being  revoked.  Htld,  that  the  statute  of  limitations 
began  to  run  against  the  estate  from  the  time  of 
the  qualification  of  the  administrator  with  the  will 
annexed,  and  not  from  the  time  of  tbe  former  grant 
of  administration.    Manns  v.  Flinn.  10  Leijrb  08. 

Where  a  suit  in  equity  is  brought  by  a  creditor 
against  the  personal  representative  of  a  decedent, 
and  also  against  the  heirs  at  law  of  the  intestate, 
for  the  purpose  of  having  the  personal  assets  ap- 
plied to  the  discharge  of  the  debt,  as  far  as  they  will 
go,  and  to  have  the  real  estate  of  the  intestate  sold 
to  pay  the  residue,  and  tbe  court  takes  into  its  own 
hands  the  administration  of  the  assets  by  referring* 
the  cause  to  a  commissioner  to  take  an  account  of 
the  debts  of  the  intestate,  the  statute  of  limitations 
ceases  to  run  against  the  creditors,  not  formal  par- 
ties to  the  bill,  the  bill  not  being  in  form  a  cred- 
itors' bill  from  tbe  date  of  such  decree,  in  such  a 
case.    Woody ard  v.  Polsley,  14  W.  Va.  211. 

The  statute  of  limitations  does  not  run  against  a 
debt  acknowledged  in  a  codicil,  and  there  directed 
by  testatrix  to  be  paid  by  her  executor  on  the  death 
of  her  sister,  till  the  sister's  death.  Perkins  v. 
Seigfried,  97  Va.  444.  34  S.  £.  Rep.  64. 

A  clause  in  a  will  directing  all  just  debts  to  be 
paid  will  not  save  a  debt  which  is  barred  by  the 
statute  of  limitations'.  Braxton  v.  Wood,  4  Gratt 
25  :  Tazewell  v.  Whittle,  18  Gratt.  829 :  Baylor  v. 
Dejarnette,  18  Gratt  152. 

A  devise  of  real  estate  for  the  payment  of  debts 
will  not  affect  tbe  operation  of  the  statute  of  limita- 
tions upon  such  debts,  whether  they  are  barred  at 
the  time  of  the  testator's  death  or  not,  unless  the 
contrary  intention  on  the  part  of  tbe  testator  plainly 
appears.  Johnston  v.  Wilson,  89  Gratt  884.  In  ex- 
pressing the  opinion  of  the  court  in  this  case. 
Staples,  J.,  says:  "In  some  of  the  earlier  cases 
(see  Lewis  v.  Bacon,  8  H.  &  M.  89:  Chandler  v.  Hill,  2 
H.  &  M.  124;  Brown  v.  Griffiths,  6'Munf.  460).  it  was 
held  that  a  devise  for  the  payment  of  debts  had  the 
effect  of  reviving  debts  already  barred  by  limita- 
tions; but  this  doctrine  has  been  long  since  ex- 
ploded, and  it  is  now  held  that  such  a  devise  does 
not  take  a  debt  out  of  the  operation  of  the  statute. 
Burcke  v.  Jones,  2  Ves.  &  Beam.  275:  7  John.  Ch.  R. 
298;  Tazewell  v.  Whittle,  18  Gratt  889;  Baylor  v.  De- 
jarnette, 18  Gratt  152;  1  Rob.  Prac  845."  See  Va. 
Code  1887,  sec.  2924. 

If  the  creditor  relies  upon  a  charge  in  a  will  to 
prevent  the  operation  of  the  statute,  it  is  for  him  to 
show  that  tbe  testator  died  before  bis  debt  was 
barred.    Tazewell  v.  Whittle,  18  Gratt  889. 

Where  a  testator  directs  bis  executors  to  sell  a 
certain  farm,  and  out  of  tbe  proceeds  to  pay,  first 
the  debts  of  one  of  his  sons  on  which  another  of  his 
sons  is  surety,  the  executors  cannot  pay  any  such 
debt  which  before  payment  becomes  barred  by  the 
statute  of  limitations,  when  tbe  statute  is  relied  on 
by  the  debtors.  Dunn  v.  Renick.  88  W.  Va.  476.  10  S. 
E.  Rep.  810. 

Duty  of  Executor  or  Administrator  to  Plead  StatntA. 
—The  statute  providing  that  an  executor  or  admin- 
istrator shall  have  no  credit  for  a  claim  which  he 
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pays  knowinir  ttae  facts  whereby  recovery  could  be 
prcTented.  does  not  require  bim  to  plead  the  stat- 
ute of  limitations  to  a  claim  apparently  barred, 
where  he  knows  facts  making  the  statute  Inapplica- 
ble. Radford  v.  Fowlkes,  86  Va.  820,  8  S.  E.  Rep.  817. 
Ifl«w  Statute  of  UmitatloiM  May  Be  Set  Up.— An  ad- 
ministrator may  interpose  the  bar  of  the  statute  of 
limitadons  by  a  plea  or  answer,  or  by  exceptions  to 
the  report  of  the  commissioner.  Leith  y.  Carter,  88 
Va.  880.  5  S.  B.  Rep.  584:  Smith  ▼.  Pattie,  81  Va.  064. 
On  this  subject,  see  irenerally,  monographic  noU  on 
"Limitations  of  Actions.*' 

'The  same  strictness  of  pleading  is  not  required 
in  equity  as  at  law.  It  is  not  common  to  plead  the 
statute  specially  or  formally  In  equity;  but  only  to 
rely  upon  it  in  ceneral  terms  in  the  answer.  The 
only  reason  for  requirinir  the  defence  to  be  made 
by  plea  or  answer  is  that  the  plaintiff  may  have  an 
opportunity,  if  he  can,  to  take  the  case  out  of  the 
operation  of  the  statute.  Tazewell  v.  Whittle,  18 
Gratt.  8!!9.*'  Coles  v.  Martin,  09  Va.  8S8,  87  S.  E.  Rep. 
007. 

The  defence  of  the  statute  of  limitations  to  a 
claim  asserted  before  a  commissioner  in  chancery 
may  be  made  by  an  exception  to  the  commissioner's 
report.  The  mere  fact  that,  subsequently,  the 
claimant  asserts  his  claim  by  a  petition  filed  in  the 
cause,  upon  which  no  process  Issues,  does  not  render 
it  necessary  to  make  the  issue  of  the  bar  of  the  stat- 
ute again.  Coles  v.  Martin,  09  Va.  228,  87  S.  E.  Rep. 
007. 

But  tbe  statute  of  limitations  cannot  be  availed 
of  in  a  court  of  equity  by  demurrer  to  the  bill,  for 
the  demurrer  does  not  apprise  the  plaintiff  of  the 
intentioii  of  the  defendant  to  rely  on  the  bar  of  the 
statute,  and  sdfords  him  no  opportunity  to  reply 
any  facts  that  miirht  take  the  claim  asserted  in  the 
bill  out  of  the  operation  of  the  statute.  Hubble  v. 
Poff.  98  Va.  046, 37  S.  E.  Rep.  277.  See  Coles  v.  Martin, 
00  Va.  228,  37  S.  E.  Rep.  907. 

The  statute  of  limitations  may  be  relied  on  before 
the  commissioner,  even  where  it  has  not  been 
pleaded  before  the  court  prior  to  the  order  of  ref- 
erence.   Woody ard  v.  Polsley,  14  W.  Va.  211. 

If  the  statute  of  limitations  has  not  been  spe- 
cially pleaded  in  the  cause,  and  has  not  been  relied 
on  before  the  commissioner,  and  the  commissioner 
failed  to  recognize  the  statute,  or  disregard  it,  and 
no  exception  was  endorsed  upon  the  report  for  that 
reason,  tbe  appellate  court  will  consider  the  stat^ 
nte  of  limitations  out  of  the  case,  although  the  re- 
port, upon  its  face  shows,  that  some  of  the  claims 
allowed  by  the  commissioner  were  barred  by  the 
statute.    Woody  ard  v.  Polsley,  14  W.  Va.  211. 

estoppel  of  Heir  to  Plead  Statote  of  LliBltatloiis.-~An 
heir  cannot  oppose  a  credit  allowed  an  executrix 
for  debts  paid  on  the  ground  that  at  the  time  of  pay- 
ment tbey  were  barred  by  the  statute  of  limitations, 
where  be  had  agreed,  in  consideration  of  conces- 
sions made  him  by  the  other  heirs  and  admlnistra- 
iriz,  not  to  object  to  payment  by  her  of  any  just 
claims  tbough  they  might  be  barred  by  the  statute. 
Radford  v.  Fowlkes,  86  Va.  820,  8  S.  E.  Rep.  817. 

P«w<ar  of  Bxecutor  or  Administrator  to  Waive  Bar.— 
A  debt  which  is  barred  by  the  statute  of  limita- 
tions at  the  death  of  the  debtor,  cannot  be  revived 
by  tbe  promise  of  the  personal  representative  to 
pay  it.  Seig  v.  Acord,  21  Gratt  866  ;  Brown  v.  Rice, 
26  Gratt.  407  :  Brown  v.  Rice,  76  Va  089;  Smith  v. 
Pattie.  81  Va.  654  ;  Switzer  v.  NofiEsinger,  82  Va.  518  ; 
Va.  Oode  1887,  sec.  2023. 
On  ttae  trial  of  an  issue  on  the  <u$wnp$U  of  the  tes- 


tator within  five  years,  repeated  promises  by  the 
executor  cannot  be  given  in  evidence  to  prevent 
the  operation  of  the  statute  of  limitations.  Fisher 
V.  Duncan,  1  H.  &  M.  568,  S  Am.  Dec.  605. 

An  administrator  cannot,  by  the  acknowledg- 
ment in  pleading  of  a  debt  against  his  decedent 
which  is  barred  by  the  statute  of  limitations,  or  in 
any  other  way,  remove  the  bar  of  that  statute. 
Stiles  V.  Laurel  Fork  Oil  &  Coal  Co.,  47  W.  Va.  838,  85 
S.  E.  Rep.  986  ;  W.  Va.  Code  1899,  ch.  104,  sec.  9,  p.  777. 

But  a  personal  representative  "may,  as  in  Bishop 
V.  Harrison,  2  Leigh  587,  where  the  debt  is  known  to 
be  just  and  is  about  to  be  barred,  after  the  death  of 
the  testator  or  intestate,  make  a  promise  to  pay, 
which  will  prevent  the  operation  of  the  statute." 
Smith  V.  Pattie,  81  Va.  654. 

Although  it  is  generally  true,  that  an  executor  or 
administrator  cannot  create  a  new  cause  of  action 
against  the  estate,  yet  he  may  make  a  valid  prom- 
ise to  pay  a  debt  not  barred  by  the  statute  of  limi- 
tations, out  of  the  assets  of  the  estate,  upon  which 
a  suit  may  be  maintained.  Braxton  v.  Harrison,  11 
Gratt  30. 

Same— Requisites  of  New  Promise  to  Remove  Bar.— 
A  new  promise  to  remove  the  bar  of  tbe  statute  of 
limitations  must  be  determinate  and  unequivocal : 
and  to  Imply  a  promise  of  payment  from  a  sub- 
sequent acknowledgment  such  acknowledgment, 
must  be  an  unqualified  admission  of  a  subsisting 
debt  which  the  party  is  liable  for  and  Villing  to 
pay.  Coles  v.  Martin,  99  Va.  223,  37  S.  E.  Rep.  907  ; 
Switzer  V.  Noffsinger,  82  Va.  518.  See  Bell  v.  Craw- 
ford. 8  Gratt  110,  and  foot-note.  See  also,  Tazewell  v. 
Whittle,  18  Gratt  829,  and  foot-note :  monographic 
note  on  "Limitations  of  Actions." 

An  acknowledgment  in  writing,  to  operate  as  a 
new  promise  to  remove  the  bar  of  the  statute  of 
limitations,  must  be  a  clear  and  definite  acknowl- 
edgment of  a  precise  sum,  plainly  importing  a 
willingness  and  liability  to  pay,  not  in  any  wise 
conditional,  or  by  way  of  compromise  or  attempt 
at  settlement  Stiles  v.  Laurel  Fork  Oil  &  Coal  Co., 
47  W.  Va.  888,  35  S.  E.  Rep.  986. 

The  fact  that  the  creditor  has  furnished  the 
executor,  at  his  request  with  a  statement  of  his 
debt,  to  which  the  executor  makes  no  objection, 
will  not  remove  the  bar  of  the  statute.  Tazewell  v. 
WhitUe,  18  Gratt  329. 

D.  FUNERAL  EXPENSES.— It  seems  that  an 
action  will  not  lie  against  a  personal  representative 
as  such  for  the  funeral  expenses  of  his  testator  or 
intestate.  Fitzhugh  v.  Fitzhugh,  11  Gratt  300,  62 
Am.  Dec.  f53;  Daingerfleld  v.  Smith,  83  Va.  91,  1  S.  £. 
Rep.  699. 

E.  EXPENSES  OF  ADMINISTRATION.-As  to 
what  constitute  expenses  of  administration,  and  as 
to  the  right  of  an  executor  or  administrator  to  be 
allowed  credit  for  such  expenses,  see  monographic 
note  on  '^Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest,  5  Gratt  6. 

Reasonable  fees  of  counsel  may  be  paid  by  an 
executor  or  administrator  out  of  the  assete,  as  part 
of  the  expense  of  administration,  and,  if  not  paid  by 
him,  are  a  lawful  charge  on  the  assets.  Crim  v. 
England,  46  W.  Va.  480,  88  S.  E.  Rep.  3ia 

Counsel  fees  and  expenses  incurred  in  taking 
depositions  in  support  of  a  claim  are  not  proper 
charges  against  the  estate  of  a  decedent  Garland 
V.  Garland,  2  Va.  Dec.  851. 

F.  IMPROVEMENTS.— Where  a  decedent  allowed 
his  son  to  plant  an  orchard  and  put  other  costly 
improvements  on  a  farm  as  though  It  belonged  to 
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the  son,  It  was  inequitable,  on  settling  decedent's 
estate,  to  charffe  tbe  son  with  full  rental  value  of 
the  farm,  and  allow  him  to  set  off  merely  the  cost 
of  the  trees  and  the  planting  thereof,  without  regard 
to  their  Talue  when  in  full  bearinff,  and  the  care 
and  attention  bestowed  on  them  for  years.  Liiflrht- 
ner  v.  Speck.  2  Va.  Dec.  657. 

Upon  a  bill  by  a  siuflrle  creditor  asralnst  the  admin- 
istrator and  heirs  of  a  decedent  for  the  sale  of  the 
decedent's  real  estate  to  pay  debts,  an  account  was 
ordered,  and  a  portion  of  the  land  was  sold.  One  of 
the  heirs  purchased  the  interest  of  the  other  heirs 
remaining  unsold,  and  made  valuable  improvements 
thereon.  It  was'af  terwards  found  necessary  to  sell 
all  the  land  to  pay  the  debts.  Held,  that  the  heir 
was  not  entitled  to  an  allowance  for  the  improve- 
m«^nts  under  Va.  Code  1878,  ch.  ISS.  Hum  v.  Keller. 
79  Va.  415. 

In  a  suit  to  settle  a  decedent's  estate,  one  of  the 
decedent's  sons  filed  a  cross  bill  settintr  up  a  claim 
to  a  farm  under  a  parol  agreement  with  the  dece- 
dent, who  had  permitted  him  to  take  possession  and 
make  valuable  improvements.  The  claim  was  not 
sustained,  and  cross  complaint  was  charged  with 
rent  of  the  farm,  and  allowed  a  certain  sum  for 
improvements,  the  evidence  as  to  the  value  thereof 
beinff  unsatisfactory  and  conflictinflr.  Held,  that  the 
court  should  have  dismissed  the  cross  complaint 
without  attemptinflT  to  adjust  the  accounts  between 
cross  complainant  and  deceased,  thereby  leaving 
them  where  they  had,  by  their  manner  of  dealiuflr, 
placed  themselves.  LilGrhtner  v.  Speck,  2  Va.  Dec. 
557. 

G.  LOANS  OR  ADVANCES  TO  EST  ATE.— In  some 
cases  where  money  has  been  paid  for  a  deceased 
person,  an  action  for  such  money  will  lie  a«rainst 
the  personal  representative  as  such;  as  where 
money  has  been  paid  by  a  Joint  surety.  Fitzhuflrh 
V.  Fitzhuffh.  11  Gratt.  800.  02  Am.  Dec  658.  See 
supra,  "Contracts  of  Suretyship." 

Where  a  bill  was  brought  acainst  an  administra- 
trix to  enforce  an  agreement  to  ffive  the  complain- 
ant certain  of  the  real  estate  of  her  intestate,  in 
consideration  that  he  would  effect  a  compromise  of 
certain  claims  against  the  estate,  it  was  held  that  he 
stood  on  the  same  footing  as  a  vendee,  and  miffht 
properly  be  allowed  as  damages  for  the  nonper- 
formance of  the  agreement,  in  addition  to  his  ad- 
vances and  interest,  the  commission  of  10  per  cent, 
for  extra  trouble  in  collecting  the  debts  which  the 
law  would  have  allowed  her.  Shepherd  v.  Ham- 
mond, 8  W.  Va.  484. 

It  is  error  to  overrule  a  demurrer  to  a  petition  in 
equity,  by  a  commissioner  to  sell  real  estate,  against 
unpref erred  creditors,  to  recover  back  payments 
made  by  him  to  them  voluntarily,  in  srood  faith,  and 
with  full  knowledge  of  outstanding  preferred 
claims,  to  pay  which  said  money  is  souirht  to  be  re- 
covered. Findlay  v.  Triflrff.  88  Va.  58B,  8  S.  £.  Rep. 
142. 

An  administrator  made  a  verbal  promise  to  an 
asrent  employed  to  collect  a  debt  from  the  estate, 
that  if  the  acrent  would  pay  the  amount  to  his  prin- 
cipal, the  administrator  would  repay  him  with  in- 
terest. The  agent  accordingly  paid  the  principal 
the  debt,  and  the  administrator  afterwards  re- 
funded to  the  agent  the  sum  paid  with  interest 
Held,  that  the  payment  by  the  agent  was  a  payment 
by  the  administrator  for  which  he  was  entitled  to 
credit  at  the  date  thereof,  whatever  might  be  the 
time  the  amount  was  repaid  to  the  agent  Morrow 
V.  Peyton,  8  Leigh  54. 


Payments  by  Executor  Out  of  liullvldnal  Funds.—  As 

to  the  right  of  an  executor  or  administrator  to 
credit  in  the  settlement  of  his  accounts  for  payments 
made  by  him  on  the  debts  of  the  decedents,  see  gen- 
erally, monographic  note  on  "Executors  and  Ad- 
ministrators" appended  to  Bosser  v.  Depriest  5 
Gratt  8. 

An  executor  having  exhausted  the  personal  es- 
tate in  payment  of  debts,  and  being  largely  in  ad- 
vance to  the  estate  for  payment  of  debts  which 
bind  the  heirs,  is  entitled  to  stand  In  the  place  of 
creditors  whose  debts  he  has  paid,  and  charge  the 
real  estate.  And  the  real  estate  in  the  hands  of 
the  devisees  is  liable  in  proportion  to  its  value  at  the 
death  of  the  testator.  Gaw  v.  Huffman,  12  Gratt 
028. 

Ex  parte  accounts  of  executors  or  administrators 
are  not  evidence  at  all  of  over-payments  by  them, 
or  that  the  claims  stated  in  such  accounts  were 
debts  Justly  due  by  the  deceased,  and  chargeable 
upon  his  real  assets.  If  an  executor  or  administra- 
tor, after  exhausting  the  assets  which  properly 
come  into  his  hands,  pays  debts  of  the  decedent  oat 
of  his  own  estate,  he  can  only  claim  to  be  substi- 
tuted to  the  rights  of  the  creditor,  and  must  prove 
his  demand  by  the  same  kind  of  evidence  that 
would  be  demanded  of  the  original  creditor.  Lea- 
veil  V.  Smith,  99  Va.  874,  88  S.  E.  Rep.  262,  7  Va.  Law 
Reg.  191. 

The  payment  of  the  debts  of  his  decedent,  which 
were  created  before  the  war,  by  an  administrator, 
out  of  his  own  funds  collected  from  debts  due  him 
prior  to  the  war,  in  Greenbrier  county,  in  the  years 
1862  and  1868,  at  the  Instance  and  request  of  the 
widow  and  heirs,  and  with  a  view  to  save  the  real 
estate  from  being  sold  during  the  war  (the  person- 
alty being  exhausted),  in  confederate  treasury 
notes,  is  a  valid  payment  or  advancement  for 
which  the  administrator  Is  entitled  to  be  reim- 
bursed out  of  the  real  estate  descended.  Surber  v. 
Kent  5  W.  Va.  96. 

Where  an  executor  as  surety  for  the  testator  pays 
debts  out  of  his  own  funds,  he  is  entitled  only  to 
his  ratable  share  of  the  assets  to  repay  his  ad- 
vances; and  by  crediting  himself  with  the  full 
amount  of  such  debts  he  commits  an  error  to  the 
prejudice  of  the  other  creditors  having  unpaid 
debts  of  equal  dignity.  McCormlck  v.  Wright  79 
Va.  584.    See  eupra,  "Contracts  of  Suretyship." 

Where  an  executor  as  surety  for  a  dlstribatee 
pays  a  Judgment  against  the  distributee,  he  is  en- 
titled to  set  off  in  equity  the  amount  so  paid,  against 
the  distributive  share  of  the  distributee,  and  the 
distributee  is  not  a  competent  witness  to  testify 
concerning  the  Judgment  the  executor  being  dead. 
Boyd  V.  Townes,  79  Va.  118. 

Upon  a  bill  filed  by  an  administrator  to  recover  ad- 
vances by  him  to  pay  specialty  debts  against  the  in- 
testate, the  account  of  the  administrator,  settled  ex 
parte  before  auditors,  and  reported  and  recorded.  Is 
not  evidence  against  the  heirs.  Street  v.  Street  II 
Leigh  498. 

An  executor  has  no  power  to  borrow  money  and 
charge  the  estate  of  his  testator  with  It  unless  such 
power  is  conferred  by  the  will.  Legatees  cannot 
be  charged  with  money  so  borrowed  without  their 
consent  and  approval,  and  a  subsequent  recognition 
thereof  and  promise  to  pay  is  without  consideration 
and  ineffectual.  Robertson  v.  Breckinridge.  96  Va. 
669,  87  S.  E.  Rep.  8. 

H.  SUPPORT  FURNISHED  DECEDENT'S  FAM- 
ILY.—In  aseumpeU  against  an  executor  in  hia  in- 
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dividual  character  for  ihe  price  of  troods  80ld  and 
delivered  to  bim  for  the  nse  of  his  testator's  widow 
and  legatees,  npon  evidence  beinc  ffivenof  snch 
sale  and  delivery  of  a  promise  by  the  defendant  to 
pay  for  goods  out  of  his  testator's  estate  and  of 
assets  saffictent  for  that  purpose,  the  plaintiff  may 
recover  althongh  the  promise  was  not  in  writing. 
Collins  T.  Row,  !0  Ijcigh  114. 

L  TAXES.— "Taxes  upon  real  estate  due  at  the 
lime  of  the  death  of  the  owner  of  the  land  consti- 
tute a  claim  against  his  estate,  and  are  payable  from 
his  personal  estate,  instead  of  beintr  merely  a  lien  on 
the  land.  Taxes,  however,  accruinir  after  the  death 
of  tbe  owner  do  not  constitute  a  debt  against  his 
esuie.  but  are  to  be  paid  by  the  devisee,  heir  or 
purchaser  of  the  land."  8  Am.  &  Eng.  Enc.  Law 
<ad  Ed.)  108S.  See  Breckinridge  ▼.  Breckinridge.  98 
Va.  561,  81  S.  £.  Rep.  802. 

It  is  provided  in  Virginia  by  statute,  Va.  Ckkle  1849, 
f  87.  p.  189,  Va.  Code  1887,  S  474.  that  the  land  of  a  de- 
cedent shall  be  charged  to  the  estate  until  it  can  be 
properly  charged  to  the  heir  or  devisee,  and  that 
while  so  charred  the  taxes  are  payable  out  of  the 
personal  estate.  Under  this  statute  it  was  held 
chat,  where  an  administrator  was  a  party  to  a  suit 
for  the  partition  of  the  intestate's  land,  and  the 
land  was  not  charged  for  taxation  on  the  land  book 
until  after  the  decree  confirming  its  partition,  the 
administrator  should  be  allowed  credit  for  payment 
of  the  taxes  which  accrued  before  the  decree  con- 
firming the  partition,  but  not  for  those  which 
accrued  after  the  decree.  Dillard  v.  Dillard,  77  Va. 
SSL 

A  testator  devised  his  estate,  real  and  personal,  to 
his  wife  for  life.-butrequested  her,  at  her  discretion, 
to  make  suitable  advancements  to  his  children  as 
they  became  of  are  or  married.    He  directed  that, 
at  the  death  of  his  wife,  so  much  of  his  estate  as 
remained  In  her  hands  should  be  equally  divided 
among^    his  children,   taking   into    consideration 
advancements  made.    She  kept  the  property  to- 
g^ether  and  managed  it  for  the  benefit  of  herself 
and  children  for  a  number  of  years,  and  then  the 
property  was  divided  among  the  children,  on  the 
basis  of  a  partition  reported  to  the  court  some 
years  before,  but  never  acted  on.    While  the  whole 
was  In  the  possession  of  the  widow,  taxes  accrued 
on  the  property,  which  were  paid  by  the  executor. 
No  objection  was  made  at  the  time  to  the  payment 
of  the  taxes.    This  suit  was  brought  thirty  years 
afterwards. '  Held,  that  under  the  facts  of  this  case, 
it  was  not  error  to  credit  the  executor  by  the  taxes 
so  paid,  and  that  it  will  be  presumed  that  what  was 
done    was  the   result  of  a  family  arrangement 
Brecldnridge  v.  Breckinridge,  98  Va.  561,  81  S.  E. 

Rep.  803^ 

If  the  heira  permit  real  estate  to  be  returned 
delinqnent  for  the  nonpayment  of  taxes,  and  the 
executors  pay  the  taxes  to  prevent  the  loss  of  the 
land,  they  vrlU  be  entitled,  as  against  the  residuary 
legatees,  to  credit  for  the  taxes  so  paid,  whether  or 
not  the  executors,  having  a  naked  power  to  sell, 
were  nnder  a  duty  to  pay  such  taxes.  Dunn  v. 
Renlck,  88  W.  Va.  476, 10  S.  E.  Rep.  810. 

Where  a  written  contract  for  land  has  been  made, 
and  the  vendee  dies,  and  the  vendor  of  the  land  is 
compelled  to  pay  taxes  incurred  after  the  death  of 
the  vendee  to  prevent  the  sheriff  from  selling  it  for 
delinqnent  taxes,  the  heirs  and  not  the  administra- 
tor of  the  vendee  are  bound  to  refund  to  the  vendor 
the  taxes  so  paid.    Creigh  v.  Boggs.  19  W.  Va.  24a 

The  state  has  no  lien,  under  Va.  Ck>de  1873,  ch.  126, 


sec.  26.  on  a  decedent's  estate  for  taxes  collected  by 
him  as  a  tax  collector  of  the  state  and  not  accounted 
for.  but  only  for  taxes  assessed  upon  him  during 
his  Ufetime.  Spilman  v.  Payne,  84  Va.  485,  4  S.  E. 
Rep.  749. 

J.  AUTHORITY  OF  PERSONAL  REPRESENTA- 
TIVE TO  BIND  ESTATE.— An  order  drawn  upon 
the  executor  of  an  estate  by  a  legatee,  when  not  a 
valid  charge  against  the  estate,  does  not  become 
such  by  its  acceptance  by  the  executor:  he  having 
no  authority  to  bind  the  estate  by  executing  any 
evidence  of  indebtedness.  Staples  v.  Staples,  85  Va. 
76,  7  S.  E.  Rep.  199. 

A  note,  executed  by  an  executor  for  the  amount 
of  the  principal  and  accrued  interest  of  a  debt  due 
by  the  estate,  was  allowed  to  run  two  years,  when 
the  interest  then  due  was  added  to  the  amount  of 
the  note,  and  the  whole  embraced  in  a  Judgment, 
which  was  confessed  by  the  executor,  ffeld,  that 
the  executor  having  no  authority  by  virtue  of  his 
ofllce  to  bind  the  estate  to  the  payment  of  compound 
interest,  the  estate  should  be  charged  only  with  the 
principal  sum  originally  due.  with  simple  interest 
at  the  legal  rate.  Staples  v.  SUples,  85  Va.  76,  7  S. 
E.  Rep.  199. 

Where  a  personal  representative  confesses  judg- 
ment on  condition  that  if  the  demand  be  improper 
it  shall  be  corrected,  the  estate  is  entitled  to  credit 
on  the  judgment  to  the  extent  that  the  demand  is 
improper.  Staples  v.  Staples,  85  Va.  76,  7  S.  E.  Rep. 
199. 

It  is  the  duty  of  an  administrator  to  protect  the 
estate  of  his  decedent  by  interposing^  every  legal 
defence,  and  he  cannot  by  an  agreement  in  pait, 
where  Infants  are  concerned  and  are  made  parties, 
either  obtain  commissions  as  administrator,  to 
which  he  is  not  entitled  by  statute,  or  provide  for 
the  allowance  of  claims  against  said  estate  without 
proof  of  their  correctness  and  validity.  Crotty  v. 
Eagle,  85  W.  Va.  148,  18  S.  £.  Rep.  69. 

IL  ORDER  OP  PAYMENT  OP  DBBTS. 

A.  CLASSIFICATION  OP  DEBTS. 
1.  iNGKNBBAIi. 

At  Comoion  Law.^"At  common  law  the  personal 
representative  was  required  to  pay  the  claims 
against  the  estate  of  the  decedent  In  the  following 
order :  (1)  The  necessary  funeral  expenses,  the 
extent  of  which  was  fixed  by  the  condition  and  rank 
of  the  decedent ;  (2)  the  necessary  expenses  of  the 
administration :  (8)  debts  of  record  due  to  the 
crown  ;  (4)  debts  of  record  due  to  subjects,  which 
included  judgments,  decrees,  statutes,  recogni- 
zances ;  (5)  debts  by  specialty,  founded  upon  valua- 
ble consideration,  and  debts  for  rent ;  (6)  simple 
contract  debts  based  upon  valuable  consideration  : 
(7)  voluntary  bonds  or  covenants;  (8)  other  volun- 
tary debts."    8  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1084. 

In  Moon  V.  Pasteur,  4  I^igh  85,  it  was  held  that  a 
debt  due  by  recognizance  of  special  ball,  is  of  higher 
dignity  than  a  debt  due  by  specialty,  and  should 
have  preference  accordingly  in  the  administration 
of  the  assets  of  a  decedent  But  under  the  statute, 
debts  of  record,  of  specialty,  and  by  simple  contract, 
are  all  brought  into  one  class.  Va.  Code  1887,  S  2660  ; 
W.  Va.  Code  1899,  ch.  86,  $  25.  p.  788. 

By  Statute.— It  is  provided  in  Virginia  by  statute 
that  "where  the  assets  of  the  decedent  in  the  hands 
of  his  personal  representative  after  the  payment  of 
funeral  expenses  and  charges  of  administration  are 
not  sufllcient  for  the  satisfaction  of  ail  demands 

against  him  they  shall  be  applied.    First  To  claims 
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of  physicians  not  exceeding  fifty  dollars,  for  senrices 
rendered  during  the  last  illness  of  the  decedent, 
and  accounts  of  drunrists  not  exceeding  the  same 
amount  for  articles  furnished  during  the  same 
period.  Second.  To  debts  due  the  United  Sutes  and 
this  state.  Third.  To  taxes  and  levies  assessed  upon 
the  decedent  previous  to  his  death.  Fourth.  To 
debts  due  as  trustee  for  persons  under  disabilities, 
as  receiver  or  commissioner  under  decree  of  a  court 
of  this  state,  as  personal  representative,  guardian, 
or  committee,  where  the  qualification  was  in  this 
state,  in  which  class  of  debts  shall  be  included  a 
debt  for  money  received  by  husband  acting  as  such 
fiduciary  in  right  of  his  wife.  Fifth.  To  all  other 
demands  except  those  In  the  next  class :  and  Sixth. 
To  voluntary  obligations.**  Va.  Code  1887,  S  2flQ0,  as 
amended  by  Acts  1895-6,  p.  S80. 

The  W.  Va.  statute  provides  that,  "where  the  assets 
of  the  decedent  in  the  hands  of  his  personal  repre- 
sentative, after  the  payment  of  funeral  expenses 
and  charges  of  administration,  are  notsufllclentfor 
the  satisfaction  of  all  demands  against  him,  they 
shall  be  applied— First.  To  debts  due  the  United 
States  :  secondly.  Taxes  and  levies  assessed  upon 
the  decedent  previous  to  his  death ;  thirdly.  Debts 
due  as  personal  representative,  guardian  or  com- 
mittee, where  the  qualification  was  in  this  state,  in 
which  debts  shall  be  included  a  debt  for  money  re- 
ceived by  a  husband  acting  as  such  fiduciary  in  right 
of  his  wife  :  fourthly.  All  other  demands  ratably, 
except  those  in  the  next  class:  fifthly.  Voluntary 
obligations."    W.  Va.  Code  1899.  ch.  85,  sec.  25,  p.  788. 

These  statutes  direct  that  debts  shall  be  paid  In  the 
order  of  their  classification,  and  those  of  any  one 
class  are  to  be  paid  ratably  when  there  is  not  enough 
to  pay  them  in  full.  But  a  personal  representative 
who,  after  twelve  months  from  his  qualification, 
pays  a  debt  of  his  decedent,  shall  not  thereby  be 
personally  liable  for  any  demand  against  the  dece. 
dent  of  equal  or  superior  dignity,  whether  of  record 
or  not,  unless  before  the  payment  he  had  notice  of 
the  demand.  Va.  Code  1887,  sec.  9661 ;  W.  Va.  Code 
1809,  ch,  85,  sec.  26,  p.  783.  These  prorisions,  however, 
do  not  affect  any  lien  acquired  In  the  decedent's 
lifetime.  Va.  Code  1887,  sec.  266S.  See  TrevilUan  v. 
Onerrant,  81  Gratt  525. 

Under  section  25,  ch.  85,  and  section  8,  ch.  86  of  the 
Code  of  West  Virginia,  it  is  error  for  the  court  to 
take  a  debt  proved  as  a  general  debt  against  an  es- 
tate,  under  the  fourth  clause  of  said  section  25,  out 
of  said  class,  and  postpone  it  to  the  payment  of  the 
other  debts  of  the  same  dignity  and  class.  The  pay- 
ment of  all  such  debts  must  be  pro  rata,  Gardner  v. 
Gardner,  47  W.  Va.  866,  84  S.  E.  Rep.  798. 

A  trustee  under  a  will  for  the  benefit  of  infant 
children  died  in  1865,  indebted  to  the  trust  and  his 
executor  paid  the  other  trustee  in  the  will  a  por- 
tion of  the  debt  Upon  settlement  of  the  estate 
of  the  deceased  trustee  In  1877,  it  appeared  that 
he  was  largely .  indebted  for  more  than  his  as- 
sets. It  was  held  that,  under  the  statute  (Va.  Code 
1860,  ch.  181,  sec.  25),  in  force  at  the  time  of  the  trus- 
tee's death,  his  debt  as  trustee  was  not  embraced  in 
the  third  class  of  creditors  provided  for  in  that  act ; 
but  must  be  placed  in  the  fourth  class,  with  the 
general  creditors :  and  that  his  executor  was  not 
entitled  to  a  credit  in  his  administration  account 
for  the  amount  of  the  trust  debt  he  had  paid.  In 
this  case  it  was  also  held  that  the  Act  of  July  1870, 
Va.  Code  1878,  ch.  126,  sec.  25,  which  amended  the 
former  law  by  inserting  in  the  third  class  "  debts  of 
trustee  for  persons  under  disabilities,**  was  only 


prospective  in  its  operation,  and  did  not  authorise 
the  placing  of  the  decedent's  debt  as  trustee  in  the 
third  class,  though  the  estate  was  not  distributed 
until  this  last  act  went  into  operation.  Price  v. 
Harrison,  81  Gratt  114. 
2.  ParticuiiAr  Classks  ov  Debts. 

a.  Funeral  ^xipetues.—In  Virginia  and  West  Vir- 
ginia, the  funeral  expenses  and  the  costs  of  adminis- 
tration are  placed  in  the  same  class.  These  debts 
are  given  preference  over  all  other  classes  of  obli- 
gations. Va.  Code  1887,  sec.  2660  :  W.  Va.  Code  1890, 
ch.  85.  sec  95,  p.  738.  See  mpra,  "What  Constltntes 
Claims  against  Decedent's  Estate.*' 

b.  Expenses  of  Adminittration.— Executors  and  ad- 
ministrators ought  to  be  allowed  in  their  accounts 
all  reasonable  charges  and  disbursements  for  the 
benefit  of  the  estate  they  represent  and  a  reasonable 
recompense  for  their  personal  trouble,  in  prefer- 
ence to  the  claim  of  any  creditor  of  the  estate. 
Nimmo  V.  Com..  4  H.  &  M.  57,  4  Am.  Dec  488. 

In  Virginia  and  West  Virginia  the  expenses  of 
administration  are  now  ranked  by  statute  with  the 
funeral  expenses,  and  are  given  preference  over  all 
other  demands  against  the  estate.  Va.  Code  1887, 
sec  2260  :  W.  Va.  Code  1809,  ch.  85,  sec.  26,  p.  78S. 

As  to  what  constitute  expenses  of  administration, 
see  monographic  noU  on  "Executors  and  Adminis- 
trators" appended  to  Rosser  v.  Deprlest  5  Gratt  6. 

c.  Sxpen$e4  of  Latt  /U»mm.— In  Virginia  by  statute, 
the  expenses  of  the  last  illness  rank  next  after  the 
funeral  expenses,  and  costs  of  administration.  Va. 
Code  1887,  sec.  966a 

d.  JudomefU8,—A  judgment  lien,  obtained  in  the 
lifetime  of  a  decedent  and  which  attached  during 
his  life  to  real  estate,  of  which  he  died  seized  and 
possessed,  has  priority  over  the  funeral  expenses 
of  said  decedent  so  far  as  regards  the  disposition  of 
the  proc^ds  of  the  real  estate  upon  which  the  lien 
has  attached.  The  court  feels  warranted  in  holding 
that  even  at  common  law  a  lien  upon  personal  prop- 
erty, obtained  in  the  lifetime  of  a  decedent  has 
superiority  over  a  claim  for  the  payment  of  funeral 
expenses  out  of  that  property  ;  and  this  is  true  al- 
though by  the  death  of  the  decedent  such  personal 
property  comes  into  the  hands  of  the  personal  rep- 
resentative. The  latter  takes  the  property  cum 
onere.  and  has  no  greater  rights  therein  than  his 
decedent.  Chapters  119  and  120  of  the  Code  of  1887 
are  codified  enactments  of  the  common  law  for 
administering  the  assets,  real  and  personal,  of 
deceased  persons,  with  such  innovations  and  amend- 
ments as  the  legislature  has  thought  wise  to  engraft 
upon  the  law  of  the  commonwealth.  Construing 
these  chapters  in  this  light  it  is  clear  that  the  liens 
obtained  in  the  lifetime  of  a  decedent,  whether 
upon  his  real  or  personal  property,  are  paramount 
to  all  other  claims  whatsoever,  attaching  thereon 
after  his  death.  Wood  v.  Wood,  5  Va.  Law  Reg- 
895. 

A  Judgment  obtained  during  the  life  of  an  Intes- 
tate is  a  lien  upon  his  lands  in  the  hands  of  his  heirs 
for  the  payment  thereof,  and  was  held  to  be  entitled 
to  priority  of  payment  out  of  the  proceeds  of  the 
sale  thereof  over  a  simple  contract  creditor,  who  - 
acquired  no  equal  or  superior  lien  for  his  debt  upon 
the  realty  during  the  life  of  the  debtor.  Laidley  t. 
Kline,  8  W.  Va.  2ia 

A  Judgment  recovered  by  a  creditor  against  an 
administrator  is  not  a  lien  on  the  realty  of  the 
Intestate.  Woodyard  v.  Polsley,  14  W.  Va.  811:  L*aid- 
ley  V.  Kline,  8  W.  Va.  218.^ 

An  executor  must  at  his  peril  take  notice  of  a 
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Jadgment  against  his  testator,  in  wbatever  conrt  It 
may  haTe  been  rendered;  and  if  be  exhausts  tbe 
assets  by  payinff  debts  of  inferior  difirnity.  be  must 
satisfy  sncb  jndffment  tU  bonis  propriU.  Nimmo  ▼. 
Com.,  4  EL  &  M.  67.  4  Am.  Dec  488:  Mayo  v.  Bentley, 
4  Call  628.  Under  the  present  statute,  debts  of 
record,  of  specialty,  and  by  simple  contract,  are  all 
brooffht  into  one  class.  Va.  Code  1887,  sec.  2660:  W. 
Va  Code  1899.  ch.  86,  sec  96,  p.  788b 

In  Mayo.T.  Bentley.  4  Call  6S8.  it  was  held  that  an 
administrator  who  had  no  notice  of  a  specialty  debt 
mieht  pay  or  confess  judgment  to  a  simple  contract 
creditor.  Under  the  present  statute,  these  debts 
are  brongrht  into  the  same  class.  Va.  Code  1887,  sec. 
MD;  W.  Va.  Code  1890.  ch.  86,  sec.  26,  p.  78S. 

A  commissioner  appointed  to  ascertain  the  debts 
of  a  decedent  and  their  order  of  priority,  has  no 
authority  to  ffo  behind  a  Judgment  rendered  against 
the  decedent  in  his  lifetime;  and  since  Acts  Va. 
1806-66,  ch.  171.  SS  1. 2.  provide  for  setting  up  the  fact 
of  a  confederate  transaction  only  as  a  defence  to  a 
suit  while  pending,  so  as  to  reduce  the  judgment  to 
be  rendered,  the  action  of  the  commissioner  in  scal- 
ing the  jndffment  as  a  confederate  transaction  will 
not  affect  the  judgrment  creditor,  who  was  not  a 
party  to  and  had  no  notice  of  the  proceedings. 
Marshall  t.  Cheatham,  88  Va.  SI,  18  S.  £.  Rep.  806. 

e.  SsttdaUv  DebU.—A  mere  recital,  in  a  deed  of 
trust,  that  the  cestui*  out  trustetU  are  liable  as  indors- 
era  for  the  maker  of  the  deed,  and  that  he  is  willing 
to  indemnify  them  from  all  loss  in  consequence  of 
tbeir  becoming  indorsers,  by  conveying  property 
for  that  purpose,  was  held  not  to  entitle  the  indors- 
ers to  rank  as  specialty  creditors  in  the  admiuis- 
tiation  of  the  personal  assets  of  the  maker.  Powell 
T.  White,  11  Leigh  809.  Under  the  present  statute, 
debts  of  record,  of  specialty,  and  by  simple  contract. 
are  all  brouffht  into  one  class.  Va.  Code  1887,  sec. 
2680:  W.  Va.  Code  1899,  ch.  85,  sec.  26.  p.  783. 

f.  Fiduciary  Debts.— Moneys  collected  by  deputies 
of  a  deceased  insolyent  sheriff  on  the  tax  bills  due 
to  the  state  placed  in  their  hands,  and  which  they 
acknowledged  and  paid  over,  as  the  state's  money,  to 
the  personal  administrator  of  such  deceased  sheriff, 
to  be  paid  through  him  into  the  treasury  of  the 
state,  were  properly  paid  over,  by  the  administrator 
to  the  state,  to  the  exclusion  of  the  other  creditors 
of  the  decedent  in  accordance  with  the  doctrine  of 
"ear-markiuff."  Spilman  v.  Payne,  84  Va.  486,  4  S.  £. 
Sep.  749. 

An  Engrlish  executor  collected  the  assets  of  his 
testator^s  estate  in  England,  and  brought  them 
with  him  to  Virginia,  where  he  died,  having  never 
Qualified  in  Virginia.  Held,  that  the  debt  due  his 
testator's  estate  was  entitled,  in  the  administration 
of  bis  own  estate,  to  priority  over  all  his  other 
debts.    Tanstali  v.  Pollard,  11  Lieiflrh  1. 

Where  the  husband  of  an  executrix  administered 
the  estate  as  executor  in  his  wife's  right  wasted 
the  assets,  and  died,  leaving  the  executrix  still  sur- 
viving: him,  it  was  held  that  the  waste  committed  by 
the  hosband  during  the  coverture  did  not  consti- 
tute a  debt  due  from  him  to  the  testator's  estate, 
which  was  entitled  to  preference  in  the  administra- 
tion of  his  own  estate  over  his  own  proper  debts, 
under  the  statute,  1  Rev.  Code.  ch.  104,  sec.  60.  Hen- 
rico Justices  V.  Tamer,  6  Leigh  116.  See,  however, 
Va.Oode  1887.  sec  2660  ;  W.  Va.  Code  1899,  ch.  86,  sec. 
26wp.  7S3. 

The  statute,  Va.  Code  1860,  ch.  181,  sec.  26.  prefer- 
ring debts  due  as  "personal  representative,  guard- 
ian, or  committee."  did  not  include  a  debt  due  as 


trustee  of  infant  cestuie  qvs  trustttU.  Price  v;  Harri- 
son, 81  Oratt  114.  See,  however.  Va.  Code  1887;  sec. 
8660. 

There  is  no  priority  given  by  the  statute  to  a  debt 
due  as  administrator  over  a  lien  created  by  judg** 
ment  in  the  lifetime  of  the  judgment  debtor,  who  is 
also  the  administrator.  Alderson  v.  Henderson,  6- 
W.  Va.  182. 

A  guardian  had  a  settlement  with  his  ward  upon 
the  ward's  coming  of  ag-e,  and.  being  found  in- 
debted on  his  account  as  guardian  in  the  sum  of 
•S.OOO.  he  executed  to  the  ward  four  bonds,  each  for 
8760.  payable  in  one.  two,  three  and  four  years,  with 
interest.  The  guardian  paid  the  interest  during  bis 
life,  and  a  part  of  the  principal,  and  was  up  to  the 
war  able  to  pay  the  whole.  Held,  that  the'  glvinr 
and  taking  of  these  bonds  was  not  a  novation  of  the 
debt,  but  the  debt  due  from  the  guardian  to  the 
ward  continued  to  be  a  fiduciary  debt  and  entitled 
to  rank  as  such  in  the  administration  of  the  guard' 
ian's  estate.  Smith  v.  Blackwell,  81  Qratt.  891,  and 
foot-note.  See  also,  Hamlin  v.  Atkinsop.  6  Rand. 
674 :  Yerby  v.  Lynch.  8  Gratt  460.  and  note,  p.  M6. 

The  statute  of  1706.  cb.  88.  sec.  18,  giving<>  prefer* 
ence  to  debts  dUefrom  deceased  executors  to « their 
testator's  estates,  in  the  administration  of' the  es- 
tates of  such  executors,  was  not  repealed -by  the 
statute  of  1748,  cb.  4,  sec.  18,  notwithstanding  the 
general  repealing  clause  therein  contained.-  or  by 
the  statute  of-i785,  cb.  61,  sec.  60,  or  by  the  revised 
statute  of  1792 :  the  statutes  subsequent  to  that  of 
1706  coutalnlnfiT  nothing  inconsistent  with  it  and  be- 
ing only  cumulative.    Tunstall  v.  Pollard,  1 1  Leigh  l . 

A  statute  giving  preference  to  debts  due  by  a 
decedent  as  executor  applies  not  only  to  debts  of 
decedents  who  were  appointed  executors-  by  the 
state  giving  such  preference,  but  also  to  debts  due 
by  a  foreign  executor.  Tunstall  v.  Pollard,  li 
Leiffh  1. 

The  statute  preferring  fiduciary  debts-  is  only 
prospective  in  its  operation,  and  does  not  affect  the 
distribution  of  the  estate  of  a  decedent  who  died 
before  the  passage  of  the  act  Price  v.  Harrison, 
81  Gratt  114. 

In  a  suit  for  the  administration  of  a  decedent's 
estate,  the  commissioner  classified  the  debt  of  J^. 
among  the  general  creditors  of  the  decedent  and  a 
decree  was  entered  confirming  the  report  and  dis- 
tributing a  fund  in  court  pro  rata  among  the  cred- 
itors. There  were  several  other  decrees  for  ac- 
counts of  further  debts  of  the  decedent,  and- still  a 
fund  in  court  to  be  distributed,  when  J.  made  him- 
self a  defendant  in  the  suit  and  filed  his  petition 
insisting  that  bis  was  a  fiduciary  debt  ffeM,  tbat 
the  decree  confirming  the  report  was  an  interlocu- 
tory decree,  and  J.  was  not  concluded  from^settlnif 
up  bis  claim  as  a  fiduciary  creditor  of  the  estate: 
Smith  V.  Blackwell.  81  Gratt  291. 

a.  7Vi»«.— The  preference  in  favor  of  the  state  is 
only  given  to  taxes  assessed  against  tbe  decedent 
in  bis  lifetime.  Tbe  state  has  no  priority,  under 
the  statute,  against  a  decedent's  estate  for  taxes 
collected  by  tbe  decedent  as  a  collector  of  taxes, 
and  not  accounted  for.  Spilman  v.  Payne,  -64  Va. 
486,  4  S.  E.  Rep.  749. 

Tbe  lien  of  the  commonwealth  as  purchaser  at  a 
sale  for  delinquent  taxes  accruinff  on  realty  after 
tbe  death  of  tbe  owner  is  superior  to  tbe  rights  of 
creditors  of  tbe  owner  whose  claims  arose  prior  to 
his  death,  and  were  reduced  to  judgment  after  tbat 
event  and  before  the  taxes  were  assessed.  Com- 
monwealth V.  Asblin,  96  Va.  146,  28  S.  E.  Rep.  177. 
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h.  Partner8hip  Debts,-~Wtiere  a  party  wlio  is  a 
member  of  an  insolvent  partnership  ts  indebted  on 
bLs  Individual  account  to  different  parties,  and  dies, 
the  social  assets  are  applicable  first  to  the  social 
debts,  and,  if  insufficient  the  social  creditors  come 
in  as  general  creditors  pari  passu  with  separate 
creditors  of  the  same  class  upon  the  separate  estate 
of  the  deceased  partner.  Preeport  Stone  Co.  v. 
Carey.  42  W.  Va.  276.  28  S.  E.  Rep.  18S;  Pettyjohn  ▼. 
Woodruff.  M  Va.  478,  10  S.  E.  Rep.  71B.  Sec  also,  Rob- 
inson V.  Allen,  86  Va.  721,  8  S.  E.  Rep.  885;  Ashby  v. 
Porter,  26Gratt.  455;  Morris  v.  Morris,  4  Gratt.  208. 

In  Pettyjohn  ▼.  Woodruff,  86  Va.  478.  10  S.  E.  Rep. 
716,  Fauntlkrot,  J.,  thus  states  the  rule  in  Virginia 
for  the  application  of  the  social  and  separate  assets 
as  between  the  social  and  separate  creditors : 
"Whatever  may  have  been  the  rule  in  other  states, 
Independently  of  statute  law,  the  law  of  Virginia, 
Is,  that  the  legal  effect  of  the  partnership  is«  to  set 
apart  or  dedicate  the  social  assets  as  a  fund  for  the 
payment  of  the  social  debts,  for  the  mutual  protec- 
tion of  the  partners  inter  se  (subject  to  the  risrht  of 
the  partners,  while  all  alive,  by  consent,  to  vary 
that  dedication,  as  in  Shackelford  v.  Shackelford. 
82GratL  481),  and  for  any  unpaid  balance  due  them 
the  aotiaX  creditors  come  in  as  general  creditors, 
pari  passu,  with  the  separate  creditors  of  the  same 
class,  upon  the  separate  estate  of  the  deceased 
partner.  This  principle  has  the  sanction  of  the  de- 
liberate and  unlaLhlmotis  decision  of  this  court  in 
Ashby  V.  Porter.  26  Gratt.  466,  and  an  implicit  legis- 
lative adoption  of  section  2856,  Ck>de  of  1887,  Uken, 
word  for  word,  from  section  18,  chapter  144,  Ck>de  of 
1840,  with  the  construction  which  it  had  received  by 
this  court  and  that  construction  has  been  followed 
and  reaffirmed  by  this  court  in  the  case  of  Robinson 
v.  Allen.  85  Va.  721,  8  S.  E.  Rep.  885." 

In  Robinson  v.  Allen,  86  Va.  721,  8  S.  E.  Rep.  886.  it 
was  held  that,  where  the  assets  of  the  estate  of  a 
deceased  partner  are  not  sufficient  to  pay  all  the 
debt^  of  the  estate  in  full,  the  statute,  Va.  Code 
1887.  sec.  2885,  which  makes  the  representative  of  a 
deceased  partner  liable  for  the  firm  debts  to  the 
same  extent  that  he  would  have  been  if  the  debts 
had  been  contracted  by  the  partners  severally  as 
well  as  jointly,  does  not  affect  the  order  in  which 
such  assets  should  be  applied  to  the  payment  of 
debtM  under  Va.  Code  1887,  $  2600.  See  Ashby  v.  Por- 
ter. 28  Gratt  456. 

In  Morris  v.  Morris,  4  Gratt  208,  the  court  did  not 
pas 4  upon  the  question  (since  decided  In  the  cases 
above  set  out)  as  to  whether  a  joint  or  partnership 
creditor  is  entitled  to  share  in  the  separate  estate  of 
his  debtor  with  the  separate  creditors  of  such 
debtor,  but  it  was  held  that  where  a  debtor  partner 
by  his  will  subjects  his  real  estate  to  the  payment  of 
his  debts,  the  partnership  creditor  is  entitled  to 
share  with  the  separate  creditors  in  such  fund.  In 
this  case  it  was  also  held  that  where  two  partners 
give  their  joint  and  several  bond  to  a  creditor  of  the 
firm  for  a  partnership  debt  the  creditor  is  entitled 
to  share  with  the  separate  creditors  in  the  separate 
estate  of  the  deceased  partner. 

A  partnership  creditor,  who  has  acquired  a  lien 
upon  the  individual  assets  of  the  deceased  partner 
is  entitled  to  priority  over  individual  creditors  to 
the  extent  of  his  lien.  Straus  v.  Kemgood,  21  Gratt 
684. 

Two  co-partners  entered  into  an  agreement  by 
which  one  of  them  was  to  take  the  entire  assets  of 
the  firm,  and  pay  off  the  firm  debts,  discharging 
the  other  from  all  liability,  and  to  hold  the  surplus 


as  his  own.  Upon  the  death  of  the  purchasing  part- 
ner, it  was  held  that  the  outgoing  partner  could 
compel  the  part  of  the  decedent's  estate  which 
belonged  to  the  firm  to  be  first  applied  to  the  pay- 
ment of  the  firm  debts.  Shackelford  v.  Shackel- 
ford, 82  Gratt  481. 

B.  CONFLICT  OP  LAWS.— A  decedent  domiciled 
at  Norfolk,  Va.,  there  contracted  a  debt  by  bond  to 
a  certain  party.  He  was  also  indebted  to  the  Union 
Bank  of  Georgetown,  D.  C,  on  simple  contract  He 
died  intestate  in  Bedford,  Pa.,  leaving  personal 
estate  in  the  county  of  Washington,  D.  C.,  of  which 
administration  was  there  granted.  By  the  law  of 
Virginia,  bond  debts  were  given  priority  over  simple 
contract  debts  ;  but  by  the  law  of  Maryland,  which 
was  in  force  in  the  district  no  priority  was  given  to 
bond  debts.  It  was  held  that  the  effects  of  the  In- 
testate were  to  be  distributed  among  his  creditors 
according  to  the  law  of  Maryland,  and  not  accord- 
ing to  the  law  of  Virginia.  Smith  v.  Union  Bank.  6 
Pet  (U.  S.)  518. 

C.  PREFERENCE  BY  EXECUTOR  OR  ADBONIS- 
TRATOR.~It  is  the  duty  of  an  executor  or  adminis- 
trator to  pay  the  debts  of  his  decedent  according  to 
the  order  of  their  priority.  If  he  pays  an  Inferior 
debt  with  notice  of  a  superior  debt  he  will  be  liable 
to  the  superior  creditor  as  for  a  devastavit ;  but 
except  as  to  judgments  and  decrees,  as  to  which 
the  personal  representative  was  bound  to  take 
notice,  the  payment  of  an  inferior  debt  before 
notice  of  a  superior  debt  is  good.  8  Am.  &  Eng. 
Enc  Law  (2d  Ed.)  1066 :  Mayo  v.  Bentley,  4  (?all 
628.  It  is  provided  by  statute  that  a  personal 
representative,  who.  after  twelve  months  from  his 
qualification,  pays  a  debt  of  his  decedent  shall  not 
thereby  be  personally  liable  for  any  debt  or  demand 
against  the  decedent  of  equal  or  superior  dignity, 
whether  it  be  of  record  or  not  unless  before  snch 
payment  he  shall  have  notice  of  such  debt  or  de- 
mand. Va.  Code  1887,  sec.  2661;  W.  Va.  Code  1800,  ch. 
86,  sec.  26,  p.  788. 

But  it  is  not  a  devasttnit  for  the  executor  to  pay 
debts  of  inferior  dignity*  if  he  retains  sufficient 
assets  to  pay  those  of  higher  rank.  Braxton  v. 
Claiborne,  4  Call  806. 

An  administrator,  who  has  no  notice  of  a  specialty 
debt  may  pay  or  confess  judgment  to  a  simple 
contract  creditor.  Mayo  v.  Bentley.  4  Call  528. 
Under  the  present  statute,  debts  of  record,  of 
specialty,  and  by  simple  contract  are  all  brought 
into  one  class.  Va.  Code  1887,  sec  2660 ;  W.  Va.  Code 
1880,  ch   85,  sec.  25.  p.  788. 

Where  there  were  two  bonds,  one  payable  at  the 
death  of  the  intestate,  and  the  other  not  it  was  for- 
merly held  that  the  administrator  might  delay  the 
creditor  in  the  first  with  dilatory  pleas  until  the 
second  became  payable,  and  then  confess  judgment 
upon  the  latter  pending  the  prior  suit  upon  the  first, 
and  plead  it  in  bar  of  the  first  action.  For  among 
creditors  of  equal  dignity,  the  administrator  was 
allowed  to  prefer  either  ;  and  the  second  bond,  was 
eM>ittim  in  prcuenti,  though  payable  at  a  future  day. 
Mayo  V.  Bentley,  4  Call  528.  But  under  the  present 
statute,  the  executor  has  no  right  to  prefer  cred- 
itors of  equal  degree,  and  the  assets  must  be 
ratably  distributed  among  them.  Va.  0>de  1887,  H 
2660.2661. 

D.  RETAINER,— The  right  of  retainer  is  given 
only  to  the  executor  or  administrator  regularly 
appointed  and  qualified.  An  executor  de  son  tort 
cannot  retain.    Shields  v.  Anderson,  8  Leigh  780. 

Where  the  claim  of  an  appellee   creditor  of  a 
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decedent  was  determined  by  tbe  appellate  coart  to 
be  a  debt  by  simple  contract  only,  the  administra- 
tor had  a  rig^ht.  as  asralnst  snch  creditor,  to  retain 
the  amount  of  his  own  simple  contract  demand 
acrainat  the  testator.  Shearman  r.  Christian,  9 
Lei^h  671.  See  Va.  Ck>de  1887,  I  2661.  providinflr  that 
creditors  are  to  be  paid  in  the  order  of  their  clas- 
sification, those  of  a  class  to  be  paid  ratably  when 
not  enoufirh  to  pay  them  in  full. 

An  administrator  is  not  entitled  to  retain  for  his 
debt  dne  by  simple  contract,  as  arainst  bonds  with 
collateral  conditions  creatinir  continffent  liabilities, 
which  may  never  occur  before  the  breach  of  such 
condition,  although  he  has  no  notice  of  such  contin- 
rent  liability  for  eiffht  years  after  his  qnaliflcation 
as  administrator,  and  the  breach  of  the  condition  is 
not  ascertained  for  eleven  years  after  his  qualifica- 
tion. Cookus  V.  Peyton,  1  Gratt  481.  See  Va.  Code 
1897,  H  3660,  2661. 

The  vendors  of  land  arave  the  vendee  a  bond  of 
indemnity,  with  surety,  against  an  outatandiuflr  lien 
on  the  land,  and  thereupon  the  vendee  paid  a  part 
of  the  purchase  price.  The  vendee  was  oblisred  to 
pay  a  large  sum  to  discharge  the  lien,  and.  upon  the 
death  of  the  surety*  was  appointed  administrator  of 
his  estate.  One  of  the  principal  obligors  in  the 
indemnifylug^  bond  left  the  state,  the  other  became 
insolvent,  and  the  vendors  recovered  Judgment 
against  the  vendee  for  the  balance  of  the  purchase 
money.  Htld^  that,  as  against  the  debts  of  the 
surety  of  equal  and  inferior  dignity  to  that  of  the 
indemnifying'  bond,  the  vendee  might  retain  the  as- 
sets as  satisfaction  pro  tanto  of  his  claim  on  the 
indemnifying  bond,  and,  as  administrator  of  the 
surety,  might  retain  in  his  hands  the  amount  due 
from  him  personally  on  the  Judgment  of  the  vend- 
ors, in  part  satisfaction  of  the  claim  in  favor  of 
the  surety's  estate  against  the  vendors,  his  princi- 
pals In  the  bond  of  Indemnity.  Shores  v.  Wares,  1 
Rob.  I.    See  Va.  Code  1887,  SS  2660,  9661. 

Where  a  surviving  partner  is  the  administrator  of 
a  deceased  partner,  he  is  entitled  to  retain  out  of 
the  separate  estate  in  hands,  against  separate 
claims  of  no  higher  dignity,  on  account  of  all  debts 
for  which  he  is  entitled  to  share  the  separate  estate 
with  the  separate  creditors.  Morris  v.  Morris,  4 
Gratt.  298.  See  Va.  Code  1887,  i%  2660,  2661.  See  also, 
ftvwo,  ''Partnership  Debts.** 

Sureties  in  a  bond,  who  pay  it  off  after  the  death 
of  the  principal,  are  entitled  to  rank  as  specialty 
creditors  of  the  principal,  and  if  they  are  adminis- 
trators of  his  estate,  may  retain  whatever  they  pay 
on  account  of  such  suretyship,  out  of  the  assets  that 
come  to  their  hands  as  administrators,  against 
other  specialty  creditors.  Powell  v.  White,  11 
Lelf  h  809.    See  Va.  Code  1887,  SS  2660,  2661. 

Where  the  same  person  is  the  personal  represen- 
tative both  of  the  creditors  and  the  debtor,  he  may 
retain  oat  of  the  effects  of  which  he  is  possessed  as 
the  representative  of  the  debtor  to  satisfy  the  debts 
due  to  him  as  the  representative  of  the  creditor. 
Green  ▼.  Thompson,  84  Va.  876,  5  S.  £.  Rep.  507.  See 
Caskle  v.  Harrison.  76  Va.  86:  Harvey  v.  Steptoe,  17 
Gratt.  289;  Morrow  v.  Peyton,  8  Lieigh  M. 

An  administrator  d,  b,  d.,  who  was  also  adminis- 
trator of  the  estate  of  the  former  administrator, 
settled  the  accounts  of  the  latter,  by  which  settle- 
ment it  appeared  that  there  was  due  his  estate  a 
large  sum  of  money  for  advances  made  to  the  heirs. 
He  then  transferred  or  assigned  to  himself,  as  ad- 
ministrator, a  bond  of  the  first  intestate*s  esute,  in 
payment  of  the  amount  thus  ascertained  to  be  due. 


Held,  that,  as  he  represented  both  the  debtor  and 
creditor  estates,  he  could  apply  the  funds  of  the 
former  In  payment  of  a  debt  dne  the  latter,  and 
could  therefore  assign  to  himself  a  chose  in  action 
of  the  debtor  estate  for  the  same  purpose,  and  ac- 
count to  the  debtor  estate  as  so  much  cash  adminis- 
tered. Green  v.  Thompson,  84  Va.  876.  5  S.  E.  Rep. 
607. 

Ul.  MODB  AND  5UPnclBNCY  OP  PAYMENT. 

On  the  subject  of  payment  by  an  executor  or  ad- 
ministrator, see  generally,  the  title.  "Accounting 
and  Settlement— Credits."  in  monographic  noU  on 
"Executors  and  Administrators*'  appended  to  Ros- 
sor  V.  Depriest,  6  Gratt  6. 

If  there  is  a  valid  demand  binding  assets  of  a  de- 
cedent, it  is  not  discharged  merely  by  reason  of  the 
fact  that  the  executor  gives  a  note  therefor  signed 
by  him,  with  the  addition  to  his  name  of  the  words, 

"Executor  of .  Deceased."   Crim  v.  England,  46 

W.  Va.  480, 83  S.  E.  Rep.  810. 

Where  an  administrator,  out  of  confederate 
money  collected  by  him  in  the  course  of  his  admin- 
istration, pays  off  specie  debts  of  his  decedent,  he  is 
to  be  credited  in  the  settlement  of  his  account  with 
the  debts  so  paid  at  their  nominal  amount.  Moss  v. 
Moorman,  24  Gratt.  97. 

In  1862,  an  administrator,  acting  under  an  order 
of  court  authorizing  him  to  loan  money  belonging 
to  the  estate  to  any  undisputed  creditors  thereof, 
made  a  loan  of  confederate  money  to  one  of  the 
creditors.  Held,  that  the  loan  should  not  be  scaled, 
but  should  be  applied,  as  of  its  date,  as  a  paymient  of 
a  debt  due  the  borrower.  Robertson  v.  Trigg,  82 
Gratt  76. 

A  personal  representative  may  pay  a  debt  due  by 
the  default  of  his  decedent  as  treasurer  of  a  public 
fund,  before  an  action  on  the  decedent's  ofllcial  bond 
is  barred  by  the  statute  of  limitations,  without 
waiting  to  be  sued  for  such  debt  and  may  credit 
himself  with  its  payment  in  the  settlement  of  his 
account  Van  Winkle  v.  Blackford.  88  W.  Va.  673, 11 
S.  E.  Rep.  26. 

Where  a  personal  representative  confesses  Judg- 
ment on  condition  that  if  the  demand  be  improper 
it  shall  be  corrected,  the  estate  is  entitled  to  a 
credit  on  the  Judgment  to  the  extent  that  the  de- 
mand Is  Improper.  Staples  v.  Staples,  86  Va.  76,  7 
S.  E.  Rep.  199. 

Where  a  person  leases  land  from  an  executor,  he 
cannot  purchase  Judgments  against  the  testator 
and  set  them  against  the  rent  unless  the  executor 
acknowledges  a  sufllciency  of  assets  to  pay  all  the 
debts  of  the  estate.  But  the  tenant  may  maintain 
a  bill  in  such  case  for  the  discovery  of  assets  by  the 
executor.    White  v.  Bannister,  1  Wash.  166. 

IV.  PROCBEDINQS  TO  ENFORCE  PAYMENT. 

See  generally,  on  this  subject  monograpBic  »ot4 
on  "Executors  and  Administrators**  appended  to 
Rosser  v.  Depriest,  6  Gratt  6. 

Nature  and  Form  of  Proceeding.— A  fiduciary  cannot 
be  compelled  by  summary  process  of  rule,  to  show 
cause  why  he  shall  not  be  fined  and  imprisoned,  to 
pay  a  decree  against  him  as  such,  especially  where 
his  accounts  have  not  been  settled  in  the  suit  and  it 
has  not  been  shown  that  he  has  assets  in  his  hands. 
Cheatham  v.  Cheatham,  81  Va.  896. 

Where  a  creditor,  instead  of  proceeding  at  com* 
mon  law  to  recover  his  claim  against  a  decedent's 
estate,  obtains  an  order  for  its  payment  on  a  sum- 
mary rule  to  show  cause,  this  is  a  departure  from 
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the  established  modes  of  procedure,  and  the  order 
80  obtained  has  not  the  force  of  a  judgment,  but  Is 
▼old  on  its  face.    Thurman  v.  Morgan,  79  Va.  887. 

A  coort  of  law  cannot  compel  an  executor  sum- 
moned as  a  garnishee  to  pay  a  lesracy  left  to  the 
debtor,  the  remedy  in  such  case  beintr  In  equity. 
Whitehead  y.  Coleman,  81  Qratt  784. 

Creditors'  Suitj.— For  a  full  discussion  of  the  sub- 
ject of  bills  filed  by  creditors  of  decedents,  see 
monoflrraphic  note  on  **  Creditors*  Bills  "  appended 
to  Suckley  v.  Rotchford.  12  Gratt  6a 

The  rig-hts  of  general  creditors  of  a  decedent  are 
subject  to  all  eauities  attachiuflr  to  the  decedent's 
estate  at  the  time  of  his  death.  General  creditors 
take  the  estate  in  the  plight  in  which  they  find  it 
and  their  rights  cannot  be  enlarged  or  improved 
beyond  their  debtor's,  to  the  prejudice  of  a  creditor 
who  has  taken  a  lien  which  he  has  not  recorded,  or 
which  cannot  be  recorded.  The  creditors  who  seek 
to  assail  the' lien  must  come  with  a  lien  by  judg- 
ment, or  otherwise,  giving  them  a  right  to  charge 
the  property  specifically.  Dulaney  v.  Willis,  05  Va. 
606.  28  S.  B.  Rep.  824  :  McCandlish  v.  Keen,  18  Oratt 
616. 

After  a  decree  for  a  general  account  of  debts  in  a 
creditors*  suit,  other  creditors  may  come  in  and 
prove  their  claims  before  the  commissioner  to  whom 
the  cause  is  referred.  This  should  be  done  by  the 
creditor  or  some  one  authorized  by  him,  and  not 
by  the  administrator  of  the  debtor  whose  duty  it  is 
to  represent  the  estate.  The  better  practice  is  to 
require  the  creditor  to  file  an  aflldavit  that  the  debt 
remains  due,  but  the  affidavit  is  not  evidence  to 
prove  the  debt  Conrad  v.  Fuller,  06  Va.  16,  84  S.  E. 
Rep.  808. 

Persons  Who  May  Institute  Proceedings.— The  per- 
sonal representative  of  a  deceased  partner,  as  a 
general  rule,  is  the  only  person  who  has  the  right 
to'Bue-ttae surviving  partner  for  an  account  of  the 
partnership  affairs :  but.  under  special  circum- 
stances, a  distributee,  legatee,  or  creditor  of  the 
decedent  may  file  a  bill  against  the  personal  repre- 
sentative of  the  decedent  and  the  surviving  partner. 
Conrad  v.  Fuller,  06  Va.  16,  84  S.  E.  Rep.  808. 

Parties  Defendant.— Where  an  executor  has  died 
after  partially  administering  the  estate  of  his  dece- 
dent, and  a  suit  is  brought  to  recover  a  claim  against 
said  estate  simply,  no  defendant  is  necessary,  except 
the  personal  representative.  McGlaughlin  ▼.  Mc- 
Glaughlln.  48  W.  Va.  226.  27  S.  E.  Rep.  878. 

The  representatives  of  two  deceased  persons  can- 
not be  joined  in  the  same  action,  although  the 
undertakingof  the  testators  might  have  been  joint 
and  several.    Grymes  v.  Pendleton,  4  Call  180. 

In  a  suit  by  creditors  to  subject  the  real  estate  of 
a  decedent  to  the  payment  of  his  debts,  where 
it  appears  that  the  decedent  devised  his  real  estate 
to  his  wife  for  life,  with  remainder  in  fee  in  equal 
parts  to  his  two  children,  but,  if  either  died  with- 
out issue,  remainder  over  to  his  sister,  with  power 
to  the  wife  to  sell  and  reinvest  proceeds,  if  deemed 
advisable,  the  sister  is  not  a  necessary  party.  New 
V.  Bass.  02  Va.  883,  28  S.  E.  Rep.  747. 
•  Pers«Dsprimarlly  bound  on  negotiable  paper  are 
necessary  parties  to  a  suit  in  equity  to  subject  the 
estate  of  an  endorser,  as  they  may  have  defences 
unknown  to  the  endorser,  and,  being  first  liable, 
equity  will  not.  except  under  special  circumstances, 
subject  .the  estate  of  an  endorser  until  that  of  the 
principal  has  been  exhausted.  Tidball  v.  Shenan- 
doah National  Bank.  08  Va.  768,  87  S.  £.  Rep.  818,  6 
Va.  Ijaw.Reg.  688. 


The  widow  and  adult  children  of  an  Intestate 
divided  his  lands  and  chattels  among  themselves, 
leaving  the  administrator  only  certain  choaes  in 
action  wherewith  to  pay  debts.  An  account  of 
administration,  as  nearly  accurate  as  lapse  of  time 
and  meagre  evidence  allowed,  showed  the  adminis- 
trator to  be  in  advance  to  the  estate  with  nothing 
wherewith  to  pay  a  judgment  obtained  against  him 
by  a  creditor  of  the  decedent  who  sued  in  chancery 
the  administrator,  his  sureties,  and  the  widow, 
heirs  and  distributees,  to  collect  out  of  the  dece- 
dent's unaliened  lands,  or  otherwise,  the  bond  debt 
represented  by  said  judgment  Held,  that  the  suit 
might  be  maintained  against  the  heirs,  etc.,  to  col- 
lect the  debt  out  of  the  unaliened  lands,  upon  evi- 
dence other  than  the  judgment,  and  that  equity 
would  allow  resort  at  once  to  said  lands,  instead  of 
going  upon  the  sureties  of  the  administrator. 
Watts  V.  Taylor,  80  Va.  627. 

Pleading.— A  bill  by  an  executor  for  the  sale  of  his 
testator's  land  to  pay  debts  should  show  the  names 
of  the  widow,  heirs,  devisees,  and  all  known  cred- 
itors ;  otherwise,  a  sale  thereunder  passes  no  title. 
Underwood  v.  Underwood.  22  W.  Va.  808. 

A  bill  in  equity,  filed  by  the  widow  of  a  deceased 
party  against  the  administrator  of  the  estate  of  her 
deceased  husband,  charging  a  failure  on  the  part  of 
said  administrator  to  collect  and  account  for  the 
assets  of  his  intestate,  and  to  pay  over  to  her  the 
portion  of  the  personalty  of  her  deceased  husband 
to  which  she  is  entitled  as  his  widow,  which  does 
not  show  when  said  administrator  qualified  and 
gave  bond  for  the  performance  of  his  duties,  or  that 
a  year  had  elapsed  from  the  time  of  such  qualifica- 
tion of  such  administrator,  is  demurrable,  and  can* 
not  be  sustained.  Harris  v.  Orr,  42  W.  Va.  746,  26  S. 
E.  Rep.  456. 

Notice  of  dishonor  is  a  necessary  charge  in  a  bill 
to  subject  a  decedent's  estate  to  a  liability  as  en- 
dorser of  negotiable  paper.  Tidball  v.  Shenandoah 
National  Bank,  06  Va.  768.  87  S.  E.  Rep.  818.  6  Va. 
Law  Reg.  688. 

Where  an  executor  has  a  claim  against  the  estate 
of  his  testator  depending  on  a  Qtuintum  meruit  only, 
he  may  exhibit  a  bill  in  equity  against  his  co-execu- 
tors and  legatees  to  have  such  claim  established 
and  fixed  at  a  certain  sum.  In  such  case  he  ought 
to  state  the  claim  with  reasonable  certainty,  by  setp- 
ting  forth  his  own  estimate  of  his  services;  but 
should  he  fail  to  do  so.  his  bill  ought  not  to  be  dis- 
missed,  but  leave  to  amend  \t  should  be  granted  on 
motion.    Baker  v.  Baker,  8  Munf.  228. 

Where  the  executor  of  an  executor  is  sued  for  a 
debt  due  by  the  first  executor  to  the  estate  of  his 
testator,  the  pleadings  must  state  distinctly  that  the 
claim  Is  against  the  second  executor  as  representing 
his  testator  in  his  executorial  character,  in  order 
to  entitle  the  plaintiff  to  rank  as  a  creditor  of  the 
first  dignity  under  the  act  of  assembly.  Shear- 
man V.  Christian.  6  Rand.  40. 

If  on  a  bill  filed  by  creditors  to  subject  the  estate, 
real  and  personal,  of  a  decedent  to  the  payment  of 
his  debts,  a  copy  of  decedent's  will  is  filed,  by  which 
he  devised  and  bequeathed  certain  property  to  his 
wife  for  life,  and  nominated  her  as  executrix,  the 
wife  is  made  a  party  defendant  as  executrix  and 
"as  widow."  this  is  sufficient  to  bind  her  personally 
by  any  proper  decree  made  in  the  cause.  New  y. 
Bass,  02  Va.  888,  28  S.  E.  Rep.  747. 

The  answers  of  executors  to  a  petition  asserting  a 
claim  against  the  decedent's  estate,  consisting  of  a 
judgment  confirmed  by  an  interlocutory  decree. 
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thoQgb  Interposed  more  than  four  years  after  tlie 
conflrmation  of  the  jadffment,  are  properly  treated 
as  a  petition  for  rebearlnff,  ao  statutory  bar  existlnflr 
to  a  petition  for  a  reliearlnff  of  an  interlocntory  de- 
cree.  Staples  T.  Staples.  86  Va.  76,  7  S.  E.  Rep.  190 

On  appeal  from  a  decree  cliarglnflr  an  administra- 
tor and  his  sureties  with  a  debt,  an  objection  that 
the  debt  was  barred  by  the  statute  of  limitations  at 
the  time  of  Che  analiflcatlon  of  the  administrator 
will  not  be  considered  where  the  record  falls  to 
•how  that  it  was  thus  barred,  but  the  evidence 
tends  strouffly  to  show  that  the  debt  was  either 
collected  or  assumed  by  the  administrator.  Bar- 
man T.  McMullin.  85  Va.  187,  7S.  E.  Rep.  840. 

Evidcnoe.— An  executor  or  administrator  occupies 
a  poKiUon  antagonistic  to  the  estate  he  represents 
with  reference  to  independent  claims  preferred  by 
him  against  the  estate,  and  his  €X  parte  settlements 
thooffh  duly  confirmed,  are  not  erensM^imafaeie  evi- 
dence in  his  favor  of  the  correctness  of  such  claim. 
The  burden  of  proof  is  on  him  to  establish  his  de- 
mand by  proper  proof  Just  as  if  no  settlement  had 
erer  been  made.    Scott  v.  Porter,  00  Va.  568,  80  S.  £. 

Bep.  sao. 

An  executor  who  prefers  a  claim  acalnst  the 
esuie  of  his  testator  for  breach  of  a  covenant  to  do 
a  collateral  thine  has  the  burden  of  proof  to 
establish  the  due  execution  of  the  covenant,  the 
breach  by  the  testator,  and  the  amount  he  is  en- 
titled to  recover  by  reason  of  such  breach.  Scott  v. 
Porter.  00  Va.  868,  80  S.  E.  Rep.  SSa 

A  bond,  note  or  account  may.  on  its  face,  appear 
u>  be  the  personal  debt  of  an  executor,  and  yet,  in 
trnth  and  in  fact,  be  the  debt  of  the  estate.  The 
presumption  is  that  the  face  of  the  paper  discloses 
the  true  debtor,  and  the  burden  of  proof  is  on  him 
who  controverts  the  fact ;  but  if  the  debt  has  been 
paid  by  an  executor,  and  he  can  establish  the  fact 
that  It  is  not  his  personal  debt,  thouffh  it  so  appears 
on  the  face  of  the  paper,  but  is,  in  truth  and  in  fact, 
a  debt  of  the  estate,  he  should  be  allowed  credit  for 
IL  Breckinrldflre  v.  Breckinridffe,  08  Va.  661,  81  S.  E. 
Bep.  80S. 

There  belnff  no  privity  between  the  personal  rep- 
resentative and  the  party  to  whom  the  real  estate 
has  descended  or  been  devised,  a  judtrment  against 
such  personal  representative  is  not  even  prima  fade 
eridence  against  the  heir  or  devisee.  Laidley  v. 
Kline.  8  W.  Va.  818. 

A  Judgment  against  personal  representatives  in  a 
snit  to  which  the  heirs  were  not  parties,  does  not 
alfect  the  heirs  for  want  of  privity,  and  is  not  evi- 
dence acainst  them  in  a  suit  to  subject  the  decedent's 
real  estate  :  and  Va.  Code  1878,  ch.  187,  sec.  8.  does 
not  alter  the  rule.  Brewis  v.  Lawson,  76  Va.  86 : 
Watu  V.  Taylor,  80  Va.  087.  Yet,  a  suit  affainst  per- 
sonal representatives  Jointly  with  heirs,  etc.,  by  a 
creditor  of  the  decedent,  to  collect  out  of  real  estate 
or  otherwise,  a  bond  debt  whereon  J  ndgment  existed 
acainst  the  personal  representatives,  is  maintain- 
able by  evidence  other  than  the  Judgment,  thonarh 
the  judsment  be  set  forth  in  the  bill,  the  heirs,  etc.. 
havinff  as  full  opportunity  to  defend  against  the 
debt  as  thouffh  no  Judgment  existed.  Watts  v. 
Taylor.  80  Va.  087. 

Where  a  claim  against  an  estate  based  on  a  Judg- 
ment obtained  against  such' estate  is  presented  for 
settlement,  and  there  is  no  evidence  to  show  that 
SQch  claim  has  ever  been  paid,  except  the  unsup- 
ported assertion  of  persons  contestiuff  it,  a  rejection 
thereof  by  a  commissioner  to  whom  it  has  been  re- 
ferred is  error,   and  the   action  of  the  court  in 


'  sustaininff  an  exception  to  the  commissioner's  re- 
I  port,  and  entering'  Judgment  against  the  estate  for 
the   amount    due,   was     proper.    Armentrout   v. 
Shafer,  80  Va.  566, 16  S.  E.  Rep.  726. 

In  a  suit  to  settle  the  estate  of  a  decedent,  the 
appellant  filed  a  claim  ag'ainst  the  estate,  alleging 
that  the  decedent,  in  1858,  had  been  appointed  a 
commissioner  to  collect  the  purchase  money  bonds 
under  a  decree  of  sale,  and  to  deposit  them  in  bank, 
and  that  the  appellant  was  entitled  to  the  fund 
arising  from  the  collection  of  the  bonds.  The  claim 
was  based  upon  an  alleged  admission  made  by  the 
decedent  in  1877,  that  he  had  collected  the  bonds. 
This  statement  was  made  in  a  suit  wherein  the  de- 
cedent had  stated,  as  counsel,  that  he  had  collected 
the  bonds,  and  had  deposited  them  as  directed,  and 
that  his  report  thereof  had  been  confirmed  by  the 
court.  The  appellant's  petition  did  not  deny  the 
deposit  and  confirmation  by  the  court,  but  merely 
denied  that  the  money  was  deposited  or  accounted 
for  by  the  decedent  in  his  lifetime.  Held^  that,  since 
the  claim  was  based  on  the  decedent's  admission, 
his  entire  statement  must  be  taken  together  :  and 
as  it  appeared  from  his  whole  statement  that  a  de- 
cree was  made  confirming  his  report,  in  which  he 
alleged  that  he  had  deposited  the  money  as  directed, 
it  must  be  taken  as  established,  and  cannot  be  col- 
laterally attacked.    Perkins  v.  Lane,  88  Va.  60. 

In  an  action  on  a  Joint  bond  ag'ainst  the  personal 
representative  of  a  deceased  obligor,  a  surviving- 
obligor  is  an  incompetent  witness  for  the  defendant. 
Brown  v.  Johnson,  18  Oratt  644. 

Compromises  by  Creditors.— Where  there  is  a  Joint 
decree  against  the  executors  of  two  persons,  and  a 
creditor  receives  a  moiety  of  the  debt  from  the  rep- 
resentatives of  one  of  them,  and  covenants  not  to 
levy  the  residue  of  the  decree  upon  the  estate  of 
that  one,  the  representatives  of  the  other  are  not 
thereby  discharged.    Gamett  v.  Brooke,  6  Call  806. 

JudffOMot  or  Decree.— It  is  error  to  decree  against 
an  executor,  absolutely,  that  he  shall  pay  money  at 
fixed  future  periods,  out  of  funds  which  shall  subse- 
quently come  Into  his  hands.  HIte  v.  HIte,  2  Rand. 
400. 

It  is  error  to  decree  that  an  administrator  ds  bonis 
non  shall  pay  a  debt  of  his  testator  out  of  the  assets 
in  his  hands,  upon  an  admission  in  his  answer  that 
there  are  debts  due  the  estate  uncollected  more  than 
sufllclent  to  pay  all  the  debts.  Kent  v.  Cloyd,  80 
Gratt.  566. 

Where  an  order  accepted  by  the  personal  repVe- 
sentative,  is  rejected  in  a  creditors*  suit,  as  a  valid 
claim  against  the  decedent's  estate,  there  can  be  no 
personal  decree  for  the  amount  thereof  against  such 
representative,  because  it  is  asserted  in  the  bill  as  a 
debt  due  by  the  estate,  and  the  decree  must  be  con- 
sistent with  the  case  made  by  the  pleadings.  Staples 
V.  SUples.  85  Va.  76, 7  S.  E.  Rep.  100. 

Where  It  appears  that  the  estate  of  one  of  the  de- 
ceased obligors  In  a  bond  has  been  fully  adminis- 
tered in  a  suit  for  partition  to  which  the  complain- 
ant was  not  a  party,  that  the  assets  were  suflddent 
to  pay  all  claims,  and  that  the  personal  representa- 
tive took  no  refunding  bond,  a  personal  decree 
against  him  Is  proper.  Beverly  v.  Rhodes,  86  Va.  415. 
10  S.  E.  Rep.  678. 

Where,  in  the  came  of  a  deficiency  of  personal 
assets,  a  creditor  of  the  decedent  files  a  bill  for  the 
purpose  of  subjecting  land  devised  by  him  to  the 
payment  of  his  debt,  it  Is  error  for  the  court  to  de- 
cree a  sale  before  ordering  an  account  and  settling- 
the  priorities  of  the  liens  thereon,  though  the  par* 
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ties  asrree  that  a  certain  statement  filed  in  the  cause 
shall  be  taken  as  a  true  exhibit  of  the  indebtedness 
of  the  estate  to  the  plaintiff.  Dainsrerfleld  y.  Smith, 
88  Va.  91.  IS.  E.  Rep.  599. 

On  a  bill  by  a  creditor  against  the  devisees  or  heirs 
at  law  of  a  decedent,  the  court  should  first  make  a 
decree  for  renting  the  land,  and,  if  the  rent  should 
prove  Insufflclent  to  satisfy  the  debts,  a  report  should 
be  made  to  the  court  for  further  proceedings  to  be 
had  before  a  decree  can  be  made  ordering  a  sale. 
An  alternative  decree  for  the  sale  of  land,  if  the 
rent  offered  be  insuflicient,  is  erroneous.  Dainsrer- 
fleld  V.  Smith,  88  Va.  81,  1  S.  £.  Rep.  699. 

A  conditional  decree,  directinff  an  executor  to  pay 
certain  debts  due  by  his  testator's  estate,  or  due 
from  him  in  his  fiduciary  capacity  when  he  shall 
have  collected  certain  other  specified  claims  or  debts 
cominff  to  his  testator's  estate,  constitutes  no  lien 
upon  the  real  estate  of  such  executor.  Gay  v.  Skeen, 
86  W.  Va.  562, 15  S.  £.  Rep.  64. 

A  commissioner  appointed  to  ascertain  the  debts 
of  a  decedent  and  their  order  of  priority,  cannot  ato 
behind  a  Judgment  rendered  aflrainst  the  decedent 
in  his  lifetime ;  and  since  Acts  186&-66,  ch.  171,  SS  1.  2i 
provide  for  settinff  up  the  fact  of  a  confederate 
transaction  only  as  a  defense  to  a  suit  while  pendinff. 
so  as  to  reduce  the  judg-ment  to  be  rendered,  the 
action  of  the  commissioner  in  scaling-  the  Judgment 
as  a  confederate  transaction  will  not  affect  a  Judsr- 
ment  creditor  who  was  not  a  party  to  the  proceed- 
inffs,  and  had  no  notice  thereof.  Marshall  v. 
Cheatham.  88  Va.  81, 13  S.  E.  Rep.  806. 

In  a  suit  to  settle  the  accounts  of  an  executor  and 
ascertain  the  debts  airainst  his  decedent's  estate,  a 
decree  for  an  account  of  debts  stops  the  runninsr  of 
the  statute  of  limitations  as  to  all  debts  atf^ainst  the 
decedent.  Coving-ton  v.  Oriffln,  98  Va.  124,  84  S.  £. 
Rep.  974. 

V.  PROPERTY  LIABLE  FOR  PAYMENT  OP  DEBTS. 

A.  IN  GENERAL.— At  common  law  the  lands  of  a 
decedent  were  liable  only  to  debts  of  record  and  of 
specialty  binding-  the  heirs  expressly,  but  by  statute 
the  distinction  between  such  debts  and  simple  con- 
tract debts  has  been  done  away  with,  and  now  the 
real  as  well  as  the  personal  estate  of  a  decedent  is 
liable  for  the  liquidation  of  all  his  debts.  Fraiser  v. 
Littleton,  100  Va.  — .  7  Va.  Law  Reg.  680.  For  a  -full 
discussion  of  the  liability  of  a  decedent's  property 
to  the  payment  of  his  debts,  see  monographic  note 
on  "Marshaling-  Assets"  appended  to  Carrinciton  v. 
Didier,  8  Gratt  860.  See  also,  monographic  noU  on 
"Executors  and  Administrators"  appended  to  Ros- 
ser  V.  Depriest,  5  Gratt.  6. 

If  the  estate  of  the  decedent  is  solvent,  and  even 
where  it  is  insolvent,  until  they  are  sequestrated  by 
the  court  at  the  instance  of  creditors,  the  rents  and 
profits  of  the  realty  are  not  liable  for  the  debts  of 
the  decedent  Washinirton  v.  Castleman,  81  W.  Va. 
885.  8  S.  E.  Rep.  606. 

In  a  suit  to  settle  a  decedent's  estate,  it  was  error 
to  adjudgre  the  administrator  entitled  to  recover 
rents  accruing  after  the  intestate's  death  for  a  farm 
occupied  by  one  of  the  parties,  such  rents  belonsrinflr 
to  one  of  the  heirs,  who  asserted  no  claim  thereto. 
Lightner  v.  Speck,  2  Va.  Dec.  557. 

Where  the  real  estate  of  a  testator  Is  necessary 
for  the  payment  of  his  debts,  a  court  of  equity  may 
direct  an  account  of  the  rents  and  profits  from  his 
death,  for  the  purpose  of  ascertaining:  the  profits 
accrued  from  that  period  and  by  whom  received,  in 
order  to  enable  the  court  to  decide  what  persons,  if 


any,    are   accountable    therefor.     McCandlish    v. 
Edloe,  8  Gratt  880. 

Where  a  life  estate  in  lands,  firiven  to  a  widow  in 
lieu  of  dower  is  of  less  value  than  her  dower  would 
have  been,  it  is  not  chargreable  with  any  of  the  debts 
of  her  deceased  husband.  Gaw  v.  Huffman.  12 
Gratt  628.  See  monographic  note  on  "Dower"  ap- 
pended to  Davis  V.  Davis,  25  Gratt  6B7. 

B.  PROPERTY  PRIMARILY  LIABLE.-The  per- 
sonal estate  of  the  decedent  is  the  natural  and  pri- 
mary  fund  for  the  payment  of  his  debts,  and  must 
be  first  exhausted  before  the  real  estate  can  be  sub- 
jected ;  nor  will  it  be  exonerated  by  a  charsre  on  the 
real  estate,  unless  there  be  express  words  or  a  plain 
intent  in  the  will  to  make  such  exoneration.  See 
monographic  not^  on  "Marbiialifiig  Afisets"  amended 
to  Carrlnffton  v.  Didier,  8  Gratt  26a 

C.  MARSHALING  ASSETS.— The  order  in  which 
the  estate  of  a  testator  will  be  applied  to  the  pay- 
ment of  his  debts  is  as  follows:  The  first  to  be  sio 
applied  is  the  personal  estate  at  larare  not  exempted 
by  the  terms  of  the  will  or  by  necessary  implication. 
Next  to  it  real  estate  or  an  interest  therein  ex- 
pressly set  apart  by  the  will  for  payment  of  debts. 
Next  real  estate  descended  to  the  heirs.  After  it 
property,  real  or  personal,  expressly  charsred  with 
payment  of  debts,  and  then,  subject  to  such  chargre. 
specifically  devised  or  bequeathed.  If  these  prove 
inadequate,  then  areneral  pecuniary  legracies.  and 
after  them,  specific  leflracies.  both  classes  ratably; 
and,  in  the  last  resort  real  estate  devised  by  the 
will.  BVasier  v.  Littleton.  100  Va.  — ,  7  Va.  Law  Regr. 
620.  See  monog-raphic  note  on  "Marshalinff  Assets" 
appended  to  Carrinffton  v.  Didier,  8  Gratt  260. 

VL  UABILITY   OP  HEIR,   DEVISEE,    DISTRIBUTEE 

AND  LEGATEE. 

The  common-law  rule  (see  8  Am.  &  Enff.  Enc.  Law 
[2d  Ed.]  1098)  exemptinff  heirs,  devisees,  distribu- 
tees and  legatees  from  liability  for  the  debts  of  the 
decedent  with  the  exception  of  debts  of  record  and 
the  specialty  debts  in  which  the  heirs  are  named, 
has  been  done  away  with  by  the  statute  makingr  the 
real  estate  of  the  decedent  assets  for  the  payment 
of  his  debts  in  the  same  order  as  personal  estate. 
See  Va.  Code  1887.  f  S  2665-2669;  W.  Va.  Code  1899.  ch.  86. 
SI  8-7,  pp.  784-786;  Alexander  v.  Byrd,  85  Va.  609.  8  S. 
E.  Rep.  677.  See  also.  Piper  v.  Doufflas,  8  Gratt  871. 
and  foot-note.  For  a  full  discussion  of  the  liability 
of  devisees  and  legatees  for  the  debts  of  their  dece- 
dents, see  mont^raphic  noteeon  "Leffacles  and  De- 
vises" and  "Wills." 

VU.  PERSONAL  LIABILITY  OP  REPRESENTATIVE. 

As  to  the  personal  liability  of  executors  and 
administrators  with  respect  to  debts,  see  flrenerally, 
monoffraphic  note  on  "Executors  and  Administra- 
tors" appended  to  Rosser  v.  Depriest  6  Gratt  6. 

An  executor  or  administrator  is  not  liable  for  the 
payment  of  invalid  claims  if  they  were  such  as  any 
Judicious  man,  managingr  his  own  affairs,  migrht 
have  settled.    Kee  v.  Kee,  2  Gratt  117. 

Where  the  executors  have  been  assured  by  the 
testator  that  he  owed  no  debts  and  they  know  of 
none,  they  will  not  be  liable  for  the  value  of  personal 
property,  which  he,  in  his  lifetime,  had  put  into  the 
possession  of  his  children.  Lewis  v.  Overby,  81 
Gratt  601. 

Where  an  administrator  se^ls  a  chattel  of  which 
his  intestate  died  possessed,  but  which  in  fact 
belonged  to  another,  and  applies  the  proceeds  to  the 
payment  of  his  intestate's  debts  in  due  course  of 
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administratioii,  withont  any  notice  of  the  risrht  or 
claim  of  the  true  owner,  lie  is  personally  liable  to 
the  true  owner  in  an  action  of  trover  for  the  value 
of  the  chatteL    Newsum  v.  Newsum,  1  Leiflrli  80. 

Ptoregartlng  Priorities  In  Payment  of  Debts.— It  is 
the  duty  of  a  personal  representative  to  pay  the 
debts  of  the  decedent  in  the  order  of  their  priority, 
as  prescribed  by  law:  and  if  he  pays  an  inferior 
debt,  leavinir  a  debt  of  a  preferred  class  unpaid, 
such  payment  constitutes  a  devastavit  in  case  of  a 
deficiency  of  assets,  so  as  to  render  him  personally 
liable  at  law  and  in  equity  to  the  preferred  creditor 
who  is  injured  thereby,  unless  the  payment  was 
made  without  notice  of  the  superior  debt.  11  Am.  & 
Ensr.  £nc.  Law  (2d  Ed.)  912;  McCk>rmick  v.  Wriffht  79 
Va.  iM;  Nimmo  v.  Com..  4  H.  &  M.  57.  4  Am.  Dec.  488; 
Mayo  V.  Bentley,  4  Call  628. 

At  common  law,  an  executor  or  administrator  was 
obliged,  at  his  peril,  to  take  notice  of  a  Judgment 
against  his  testator,  and.  if  he  exhausted  the  assets 
^y  payin^r  debts  of  inferior  dignity,  was  bound  to 
satisfy  such  judgment  out  of  his  own  estate.  Nimmo 
V.  Com.,  4  H.  A  M.  87. 4  Am.  Dec.  488:  Mayo  v.  Bentley, 
4  Call  528.  But  a  personal  representative  who  had 
no  notice  of  a  specialty  debt  could  pay  or  confess 
judgment  to  a  simple  contract  creditor.  Mayo  v. 
Bentley,  4  Call  528.  Under  the  statute,  however, 
debts  of  record,  of  specialty,  and  by  simple  contract 
are  all  brousrht  into  one  class  and  are  to  be  paid 
ratably.  Va.  Code  1887,  S  2660;  W.  Va.  Code  1899.  ch. 
85, 1 26,  p.  783. 

An  administrator  cannot  pay,  within  12  months 
after  his  qualification,  one  debt  in  full,  or  in  excess 
of  Its  ratable  share  of  assets,  over  another  of  the 
same  class,  either  with  or  without  notice  of  such 
other  debt ;  and,  if  he  does,  he  is  personally  liable 
to  the  omitted  debt  for  its  share  of  money  applied 
in  such  payment.  If  such  payment  be  made  after  12 
months,  he  is  not  liable,  unless  he  had  notice  of  the 
other  debt.  McCoy  v.  Jack,  47  W.  Va.  201,  84  S.  E. 
Bep.fiOI. 

Where  it  appears  from  the  face  of  an  executor's 
settlement  that  he  has  paid  in  full  some  debts  and 
left  unpaid,  in  part  or  wholly,  other  debts  of  equal 
dlffnity,  such  settlement  stands  impeached  per  $e. 
McCormlck  v.  Wriffht,  79  Va.  524. 

Ih  ISMI  an  infant  qualified  as  one  of  the  adminis- 
trators of  a  decedent.  He  paid  out  for  Just  debts  all 
the  assets  that  come  to  his  hands,  but  did  not  appor- 
tion them  ratably.  In  1858  he  turned  over  every- 
thing In  his  hands  to  his  co-administrator  and  left 
the  state.  In  1877  a  bill  was  filed  charsring-  him  with 
dtvoHbvii.  He  pleaded'  infancy  and  the  bar  of  the 
statute  of  limitations.  Hkld,  that,  belncr  an  infant 
and  Innocent  of  fraud  or  tort,  he  was  not  liable  for 
the  ^leffed  demutavU,  and  the  lapse  of  the  period  of 
limitation  would  bar  the  claim  aflrainst  him  if  he 
was  otherwise  liable.    Sanm  v.  Coffelt,  79  Va.  510. 

Where  an  administrator,  out  of  the  intestate's  as- 
sets, voluntarily  pays  debts  of  an  inferior  class  In 
preference  to  debts  of  a  higher  class,  and  there  is 
a  deficiency  of  assets,  he  is  not  entitled  to  have  the 
creditors  so  paid  refund.  The  case  has  no  analogy 
to  the  case  of  an  executor  payinff  leflracies  before 
payiniT  the  debts,  where  the  executor  is  entitled  to 
be  snbntitnted  to  the  creditor's  risrht  to  have  the 
leoratees  refund.  Findlay  v.  Triffsr,  88  Va.  589,  8  S.  £. 
Bep.  142. 

Where,  in  a  suit  acalnst  an  administrator  and  his 
sureties  for  a  devMtavU  in  payiuflr  debts  of  an  inferior 
class  in  preference  to  debts  of  a  higher  class,  the 
record  shows  there  is  a  deficiency  of  assets,  and  that  i 


the  funds  in  his  hands  embrace  money  that  came 
to  him  as  commissioner  of  sales  of  lands,  as  well  as 
money  that  came  to  his  hands  as  administrator, 
without  showing  the  respective  amounts  of  each, 
there  can  be  no  decree  until  there  has  been  an  ac- 
count of  the  amount  of  each,  respectively,  as  the 
sureties  are  nbt  accountable  for  the  money  that 
came  to  his  hands  as  such  commissioner.  Findlay 
V.  TrifffiT.  88  Va.  5S0.  8  S.  E.  Rep.  142. 

Where  an  executor  as  surety  for  the  testator  pays 
debts  out  of  his  own  funds,  he  is  entitled  only  to 
his  ratable  share  of  the  assets  to  repay  his  advances 
and  by  creditinsr  himself  with  the  full  amount  of 
the  debts,  he  commits  an  error  to  the  prejudice  of 
the  other  creditors  having  unpaid  debts  of  equal 
dltnlty.    McCormlck  v.  Wriffht,  79  Va.  624. 

An  administrator,  with  money  of  his  decedent, 
paid,  on  a  note  made  by  his  decedent,  an  amount  in 
excess  of  the  sum  applicable  out  of  the  assets  to 
that  debt,  under  the  mistaken  belief  that  he  was 
surety  in  such  note,  and  that  the  estate  would  pay 
a  somewhat  largrer  per  cent,  of  its  liabilities  than 
it  did.  Held,  that  the  administrator  could  not  main- 
tain an  action  of  assumpsit  affainst  a  surety  in  the 
note  to  compel  him  to  refund  the  amount  so  paid  in 
excess  of  the  ratable  share  of  the  assets  applicable 
to  such  debt.  Proudfoot  v.  Cleveuflrer.  88  W.  Va.  267. 
10  S.  £.  Rep.  804. 

Payiuflr  debts  of  inferior  dignity  is  not  a  devasta- 
vit, if  the  executor  retains  sufficient  assets  to  pay 
those  of  hiffher  rank.  Braxton  v.  Claiborne,  4  Call 
808. 

Payment  of  CUims  Pounded  on  Illeffol  Consldorntlon. 
—An  executor  should  not  be  allowed  credit  for  pay- 
ing a  debt  of  his  testator  which  appears  on  its  face 
to  have  been  for  money  lost  at  gamin  at.  Carter  v. 
Cuttinsr,  6  Munf.  228.  See  monographic  note  on 
"Executors  and  Administrators"  appended  to  Ros- 
ser  V.  Depriest,  6  Gratt  6. 

An  executor  should  be  denied  credit  in  his  ac- 
counts for  usurious  debts  of  the  testator  paid  or 
retained  by  him,  with  knowledge  of  their  usurious 
character.    Smith  v.  Britton,  2  Pat  &  H.  124. 

Payment  of  Claims  Barred  by  Statute.— The  statute 
providinfiT  that  an  administrator  shall  have  no 
credit  for  a  claim  which  he  pays,  knowing  the  facts 
whereby  recovery  could  be  prevented,  does  not  re- 
quire the  administrator  to  plead  the  statute  of  lim- 
itations to  a  claim  apparently  barred,  where  he 
knows  facts  renderioflr  the  statute  inapplicable. 
Radford  v.  Fowlkes.  85  Va.  820,  8  S.  E.  Rep.  817. 

See  nipra,  "What  Constitutes  Claims  agrainst  De- 
cedent's Estate— Claims  Barred  by  Limitation." 
See  also,  mohog'raphic  note  on  "Executors  and  Ad- 
ministrators" appended  to  Rosser  v.  Depriest,  5 
Gratt  0. 

Where  a  personal  representative,  after  he  has 
been  removed,  voluntarily  pays  a  debt  due  by  the 
default  of  his  decedent  as  the  treasurer  of  a  public 
fund,  after  an  action  on  the  deceased  treasurer's 
official  bond  is  barred  by  the  statute  of  limitations, 
he  cannot  recover  the  sum  so  paid  from  the  estate 
of  the  decedent  either  at  law  or  in  equity.  Van 
Winkle  V.  Blackford.  38  W.  Va.  573, 11  S.  E.  Rep.  26. 

Payment  of  Legacies  and  Distributive  Shares.  — 
Where  an  executor  or  administrator,  without  takingr 
a  refundinir  bond,  pays  leflracies  or  distributive 
shares,  leaving  debts  unpaid,  and  a  deficiency  of 
assets  results,  he  is  gruilty  of  maladministration, 
and  is  liable  as  for  a  deiastavit.  Lewis  v.  Mason,  84 
Va.  781,  10  S.  E.  Rep.  520  ;  Morrison  v.  Lavell,  81  Va. 
519  ;  Edmunds  v.  Scott,  78  Va.  720 ;  Lewis  v.  Overby, 
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81  Oratt.  001 ;  Cookas  y.  Peyton,  1  Qratt  481.  See 
monographic  note  on  "Executors  and  Administra- 
tors** appended  to  Rosser  v.  Depriest,  5  Qratt.  6. 
See  also,  monographic  note  on  "Marshaling  Assets" 
appended  to  Carrington  y.  Didler,  8  Gratt.  260. 

The  fact  that  the  assets  turned  oyer  to  the  lega- 
tee would  haye  been  lost  if  retained  by  the  executor 
doefnot  affect  his  liability  to  creditors.  Thus  an 
executor  was  held  liable  for  slayes  turned  oyer  to 
legatees  although  they  were  subsequently  emanci- 
pated by  the  federal  goyernment  Morrison  y. 
LayeU,  81  Va.  519. 

An  administratrix  c.  L  a.,  who  permits  the  trustee 
under  the  will  to  take  possession  of  the  personal 
property  belonging  to  the  estate  before  the  payment 
of  its  debts,  is  guilty  of  a  deyastaylt,  and,  to  the' 
extent  of  such  property,  becomes  personally  charge- 
able with  the  debts  of  the  estate.  Lewis  y.  Mason, 
84  Va.  781, 10  S.  £.  Rep.  528. 

UaUllty  ArUing  Oat  of  Contract— Where  an  exec- 
utor or  administrator  in  executing  an  obligation 
appends  to  his  signature  words  descriptiye  of  his 
representatiye  character,  such  fact  will  not  preyent 
personal  liability  from  attaching  where  the  nature 
of  the  debt  is  such  as  to  charge  him  personally. 
Snead  y.  Coleman,  7  Qratt  800,  56  Am.  Dec.  113. 

An  executor,  trustee,  or  any  other  person  acting 
in  autre  droit,  who  covenants  in  his  own  name,  and 
yet  adds  to  his  signature  the  word,  "executor," 
"agent,"  "trustee,**  etc.,  is  personally  liable,  the 
addition  being  regarded  as  a  mere  description  of 
the  person,  unless  he  was  recognized  as  contracting 
In  his  representative  capacity.  Carr  y.  Branch,  85 
Va.  607,  8  S.  £.  Rep.  476. 

In  order  for  the  promise  of  an  executor  or  admin- 
istrator to  render  him  personally  liable  it  must  be 
supported  by  a  sufficient  consideration  as  in  the 
case  of  other  contracts.  11  Am.  &  Eng.  Enc  Law 
(3d  Ed.)  015;  Taliaferro  y.  Robb.  8  Call  858;  Snead  y. 
Coleman,  7  Qratt.  800,  56  Am.  Dec  118. 

The  fact  that  an  executor  wrote  to  a  creditor  of 
his  testator  that  he  would  pay  his  claim  as  soon  as 
he  was  able  to  dispose  of  his  crops  does  not  bind  the 
executor  personally,  in  the  absence  of  proof  of 
assets  or  forbearance  to  sue  or  some  other  consid- 
eration. Taliaferro  y.  Robb,  2  Call  258.  As  to  the 
necessity  of  consideration  to  support  a  promise  to 
pay  money,  see  monographic  note  on  "Considera- 
tion** appended  to  Jones  y.  Obenchain,  10  Qratt.  250. 

A  note  given  by  an  executor  or  administrator  for 
a  debt  of  the  decedent  \&  prima  fade  evidence  of  the 
existence  of  assets  so  as  to  render  the  note  person- 
ally binding  on  him,  without  proof  of  the  actual 
existence  of  assets.  But  such  presumption  may  be 
rebutted,  and  when  the  absence  of  assets  is  shown 
by  the  executor  or  administrator  the  note  imposes 
no  personal  liability  on  him.  Snead  v.  Coleman,  7 
Qratt.  800,  56  Am.  Dec.  118. 


12  *Bryan  v.  Lofftus's  AdmVs. 

May,  1842,  Richmond. 

[80  Am.  Dec.  242.] 

(Absent,  Stanabd  and  Baldwin,  J.*) 

Sale  of  Land— Specific  Performance— Denied  to  Vendor 
—  Contract    Rescinded— Account    Taken    between 

*One  had  been  counsel  for  the  appellant  In  the 
court  below,  and  the  other  had  been  retained  as 
his  counsel  in  this  court. 


Vendor  and  Vendeet— Cue  at  Bar.— On  the  10th  of 
October  1818,  a  sale  was  made  of  a  tract  of  870  acres 
of  land  in  Augusta  county,  at  840  per  acre,  to  be 
paid  as  follows,  viz.  8600  in  hand  (which  was  paid 
accordingly),  81200  on  the  28th  of  December  1818 
with  interest  from  the  day  of  sale,  81200,  on  the  28th 
of  March  1810  with  like  interest,  8750,  on  the  28tli  of 

'  March  1880,  and  the  residue  in  sums  of  $750,  pay- 
able at  specified  times.  By  the  articles  of  agree- 
ment, the  vendee  was  to  give  bonds  and 
satisfactory  security  for  his  payments,  and  the 
vendor  bound  himself  to  make  the  vendee  a  good 
'and  sufficient  deed  in  fee  simple,  with  general 
warranty,  at  the  first  Augusta  court  after  the 
payment  in  1810.  The  vendee  paid  the  Instalment 
which  fell  due  on  the  28th  of  December  1818.  and 
the  Instalment  which  fell  due  in  1810  was  paid, 
part  before,  and  the  residue  on,  the  0th  of  De- 
cember in  that  year,  so  that  the  vendor  became 
bound  to  make  a  deed  for  the  land  as  early  as  the 
first  Augusta  court  after  the  0th  of  December 
1810.  Ko  deed  was  made.  The  vendee  notwith- 
standing paid  the  instalment  which  fell  due  on 
the  28th  of  March  1820.  Al)out  the  10th  of  April  of 
that  year,  the  vendor  died  insolvent,  and  the 
vendee,  soon  after  his  death,  made  known  his 
determination  to  make  no  farther  payments  until 
he  should  get  a  title.  On  the  10th  of  September 
1821,  a  suit  in  equity  was  brought  by  the  adminis- 
trators of  the  vendor  against  the  vendee  and  the 
heirs  of  the  vendor,  to  compel  a  specific  execution 
of  the  contract;  and  no  title  having  ever  been 
obtained  by  the  vendor,  the  complainants  made 
defendants  those  in  whom  that  title  was  outstand- 
ing. A  considerable  fall  having  taken  place  in 
the  value  of  property,  the  vendee,  by  his  answer 
sworn  to  in  May  1885,  resisted  the  prayer  of  the 
bill,  on  the  ground  that,  under  the  circumstances 
of  the  case,  equity  required  a  rescission,  and  not 
an  execution  of  the  contract.  At  this  time  the 
default  of  the  vendor *s  heirs  still  continued,  and 
it  continued  three  years  afterwards ;  that  is  to 
say,  it  continued  for  more  than  eight  years  from 
the  time  when  the  vendor  had  bound  himself  to 
make  the  title.  During  this  time  the  land  had 
fallen  in  value  more  than  60  per  cent  and  the 

13  vendee  had  never  surrendered  ^possession. 
HsLD,  1.  That  the  long  continued  defa\ilt  of 
the  vendor  and  his  heirs,  and  the  change  of  cir- 
cumstances during  its  continuance,  constitute  a 
valid  objection  to  a  specific  performance  of  the 
contract.  2.  That  the  vendee  should,  on  the  one 
hand,  release  all  his  rights  under  the  contract, 
deliver  up  the  land,  and  account  for  its  rents  and 
profits  during  the  time  he  held  it ;  and,  on  the 
other  hand,  have  the  purchase  money  paid  bj^him 
returned,  with  interest  from  the  times  when  the 
payments  were  made,  and  also  have  the  value  of 
any  permanent  improvements  which  he  may  have 
put  upon  the  land  set  off  against  the  rents  and 
profits,  provided  they  do  not  exceed  the  amount  of 
the  said  rents  and  profits.  3.  That  if,  on  statinff 
an  account  between  the  parties  on  these  princi- 

tSalo  of  Land— Specific  Performance.- See  on  this 
subj  ect.  the  princtpai'  case  cltedr  i  n  McCue  v.-Balston, 
0  Qratt.  436;  Hendricks  v.  Qillesple,  85  Qratt  106, 
106,  302;  Ford  v.  Euker.  86  Va.  70,  0  S.  E.  Bep.  500; 
Max  Meadows,  etc.,  Ck).  v.  Brady,  08  Va.  84,  33  S.  E. 
Rep.  845.  See  monographic  note  on  "Specific  Per- 
formance" appended  to  Hanna  v.  Wilson,  8  Qratt 
848. 
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pies,  a  balance  shoald  appear  to  be  dae  from  the 
vendee,  be  should  be  decreed  to  pay  it ;  if  in  bis 
faTonr,  it  should  be  decreed  to  him,  and  if  there 
be  no  soffldent  personal  estate  of  the  vendor  to 
pa7  the  same,  the  land  shoald  be  subjected  to  its 
payment.  4.  That  each  party  should  pay  his  own 
costs,  except  as  to  takinsr  the  accounts,  the  costs 
of  which  should  be  equally  divided  between  the 
parties. 

This  was  an  appeal  from  a  decree  of  the 
superior  court  of  chancery  formerly  holdcn 
in  the  town  of  Staunton.  The  facta  of  the 
case,  so  far  as  they  are  material  to  the  ques- 
tions decided  by  the  court  of  appeals,  were 
stated  by  CABELL,  P.,  at  the  time  of  deliver- 
ing his  opinion,  to  be  as  follows : 

On  the  10th  day  of  October  in  the  year  1818, 
Ralph  A.  Lofftus  and  Daniel  Bryan  entered 
into  articles  of  agreement  under  their  hands 
and  seals,  by  which  Lofftus  sold  to  Bryan  a 
tract  of  land  containing  370  acres  more  or 
less,  lying  on  Middle  river  in  Augusta  county, 
at  40  dollars  per  acre,  to  be  paid  as  follows, 
viz.   600  dollars  in  hand,   (which  was  paid 
accordingly);  1200  dollars  on  the    28th    of 
December  then  next  ensuing,  with  interest 
from  the  date  of  the  contract ;  1200  dollars 
on  the  28th  of  March  1819,  with  interest  as 
aforesaid ;  750  dollars  on  the  28th  of  March 
1820 ;  750  dollars  in  nine  months  thereafter ; 
and  the  residue  in  equal  annual  instalments 
of  750  dollars  from  the  date  of  the  payment 
last   mentioned,   until  the  whole  pur- 
14       chase   money    ^should    be    paid;  for 
which  payments  Bryan   was  to  give 
bonds  and  satisfactory  security :  and  Lofftus 
bound  himself  to  make  Bryan  a  good  and 
sufficient   deed  in   fee  simple  with  general 
warranty  for  the  land,  at  the  first  Augusta 
court  after  the  payment  in  1819.    Bryan  re- 
ceived possession  immediately.    He  paid  the 
instalment  which  fell  due  on   the  28th  of 
December  1818.    On  the  25th  of  March  1819, 
he  paid  1200  dollars  towards  the  instalment 
which  was  to  become  due  on  the  28th  of  that 
month  ;  and  he  paid  the  residue  thereof  on 
the  9th  of  December  1819.    Lofftus  therefore 
became  bound  to  make  a  deed  for  the  land, 
at  least  as  early  as  the  first  Augusta  court 
after  the   9th  of  December  18 19.    No  deed 
was  made.    Bryan  notwithstanding  paid  to 
Lofftas  the  instalment  which  fell  due  on  the 
28tb  of  March  1820.    Lofftus  died  insolvent 
about  the  10th  of  April  of  that  year,  without 
having-   made  any  conveyance  of  the  land, 
leaving-  as  his  heirs  six  adult  brothers  and 
listersy   and  two  infant  children  of  a    de- 
ceased brother.    Shortly  after  the  death  of 
Lofftns«  Bryan  made  known  his  determina- 
tion  to   make    no    farther   payments    until 
he  should  get  a  title  to  the  land.    On  the  23d 
of  June  1821,  fourteen  months  after  the  death 
of  Lofftus,  a  deed  was  prepared,  purporting 
to  be  a  deed  from  the  six  adult- heirs  of  Loff- 
tas, conveying  the  land  to  Bryan.    This  deed 
was  acknowledged  before    justices   of    the 
peace,  by  some  of  the  heirs  in  the  year  1821, 
by  one   of  them  in  the  year  1822,  and  by 
toother   in  the  year  1823;  but  it  was  not 
acknowledged  by  Nathan  Lofftus,  another 
of  the  heirs,  until  the  20th  of  August  1828 ; 


nor  was  it  ever  acknowledged  by  John  Loff- 
tus, another  of  the  heirs,  or  proved  as  to  him, 
nor  is  his  name  signed  to  the  deed.  The 
infant  heirs,  of  course,  were  not  parties  to  it. 
It  does  not  appear  that  this  deed  was  ever 
delivered  or  offered  to  Bryan;  nor  was  it 
delivered  to  the  clerk  of  Augusta  to  be  re- 
corded, tintil  the  25th  of  August  1828,  the 
very  day  on  which  the  decree  in  this 

15  cause  was  ^pronounced.    A  deed  from 
John  Lofftus  and  wife  to  Bryan  ap- 
pears to  have  been  executed  on  the  23d  of 
August  1828. 

Ralph  A.  Lofftus  had  purchased  the  land 
in  controversy  from  Henderson  and  Kol)ert- 
Bon,  who  had  previously  conveyed  the  same 
to  certain  trustees  to  secure  a  debt  due  to 
Donaghe.  The  legal  title  to  the  land  was  in 
those  trustees;  and  although  Lofftus,  in 
virtue  of  his  contract  with  Henderson  and 
Robertson,  might  be  regarded  in  a  court  of 
equity  as  assignee  of  the  equity  of  redemp- 
tion in  the  land,  still  he  had  received  no 
conveyance  for  that,  any  more  than  for  the 
legal  title.  He  therefore  was  never,  at  any 
time  of  his  life,  in  a  condition  to  comply 
with  his  obligation  to  Bryan,  to  make  him 
''a  good  and  sufficient  deed"  for  the  land ; 
and  it  is  apparent  from  the  bill,  and  from 
the  decree  itself,  that  his  heirs  were  not, 
even  at  the  date  of  the  decree,  in  a  situation 
to  comply  with  that  stipulation  in  the  con- 
tract of  their  ancestor. 

This  suit  was  brought,  on  the  10th  of  Sep- 
tember 1821,  by  the  administrators  of  Loff- 
tus against  Bryan  and  the  heirs  of  Lofftus, 
to  compel  a  specific  execution  of  the  contract 
between  Lofftus  and  Bryan.  But  as  it  was 
apparent  that  the  administrators  and  heirs 
of  Lofftus  combined  were  not  in  a  situation 
to  do  that  which '  was  indispensably  neces- 
sary to  compel  a  performance  on  the  part  of 
Bryan,  Henderson  and  Robertson  and  the 
trustees  and  executor  of  Donaghe  were  made 
parties,  in  order  to  supply  the  defect,  and  to 
enable  that  to  be  done  which  Lofftus  had 
bound  himself  to  do  as  far  back,  at  least,  as 
the  early  part  of  the  year  1820. 

Bryan  in  his  answer,  sworn  to  in  May  1825, 
and  probably  filed  soon  after,  resisted  the 
prayer  of  the  bill,  on  the  ground  that,  under 
the  circumstances  of  the  case,  equity  re- 
quired a  rescission,  and  not  an  execution 
of  the  contract. 

16  *The  default  of  the  heirs  of  Lofftus 
continued  at  least  three  years  longer, 

admitting  (which  was  a  point  in  controversy) 
that  a  good  title  could  have  been  made  at 
the  time  of  the  decree.  Between  the  time 
when  Bryan  ought  to  have  received  a  con- 
veyance, and  the  time  when  he  filed  his  an- 
swer, there  was  a  considerable  fall  in  the 
value  of  the  land,  and  at  the  time  of  the  de- 
cree it  had  fallen  in  value  more  than  50  per 
cent.    Bryan  still  retained  possession. 

Such  deeds  being  executed  as  in  the  opin- 
ion of  the  chancellor  were  proper,  he  made  a 
decree  compelling  Bryan  to  an  execution  of 
the  contract. 

On  his  petition,  an  appeal  was  allowed. 

The  cause  was  elaborately  argued  in  this 
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court,  by  Grattan  and  Leigh,  for  the  appel- 
lant, and  C.  Johnson,  for  the  appellees. 

CABELL,  P.  Kvery  application  for  the 
specific  execution  of  a  contract  is  addressed 
to  the  sound  discretion  of  the  court,  and  the 
result  of  the  application  will  always  depend 
upon  the  particular  circumstances  of  the 
case ;  for  he  who  asks  equity  must  do  equity; 
and  the  prayer  will  always  be  denied,  when 
to  grant  it  would  be  inequitable  towards 
those  against  whom  the  prayer  is  made. 
I  would  refer  to  the  opinion  of  chief  justice 
Marshall  in  Garnet  Ac.  v.  Macon  &  al.  re- 
ported in  6  Call  308,  and  in  2  Brock.  Rep.  185, 
for  an  able  review  of  the  cases,  and  a  satis- 
factory exposition  of  the  law  upon  this  sub- 
ject. In  that  case,  the  specific  execution 
was  refused  under  circumstances  much 
weaker  than  those  which  exist  in  this  case. 
The  contract  of  sale  in  that  case,  as  in  this, 
was  made  in  the  year  1818.  In  that  case, 
the  vendor  had  the  full  legal  and  equitable 
title  to  the  land,  and  the  only  objection  on 
the  part  of  the  vendee  was,  that  the  land 

might  be  subject  to  an  old  debt  due  to 
17        one  Campbell,  and  for  which  one  of  *the 

former  owners  of  the  land  was  surety. 
The  suit  was  brought  in  December  1818,  and 
was  heard  in  the  year  1825.  The  chief  justice 
was  very  doubtful  whether  the  debt  to  Camp- 
bell was  in  fact  a  charge  upon  the  land ; 
yet  as  that  claim  was  a  cloud  lowering  over 
the  title,  which  could  not  be  dissipated  but 
by  the  decree  of  a  court  of  equity,  and  as, 
before  such  a  decree  was  attainable,  the 
value  of  the  land  had  greatly  changed,  that 
circumstances  created,  in  his  opinion,  a 
strong  objection  to  a  specific  performance ; 
and  on  that  ground,  and  that  only,  he  dis- 
missed the  bill.  In  our  case,  the  objection 
IS  much  stronger.  It  is  not  a  mere  cloud 
lowering  over  the  title,  that  is  complained 
of,  but  the  total  absence  of  any  sort  of  title 
in  Lofi^tus  or  his  heirs,  for  more  than  eight 
years  from  the  time  when  he  had  bound  him- 
self to  make  the  title ;  during  which  time  the 
land  had  fallen  in  value  more  than  50  per  cent. 

It  is  said  that  Bryan  ought  to  have  made 
known,  at  an  earlier  period,  his  desire  to 
rescind  the  contract.  The  fact  is,  that  he 
seems  to  have  been  willing  to  proceed  with 
the  contract,  up  to  the  time  of  Lofftus*B 
death  ;  for  he  paid  an  additional  instalment 
after  the  time  when  he  ought  to  have 
received  a  conveyance,  notwithstanding  he 
must  have  seen  that  his  contract  was  a  dis- 
advantageous one  ;  for  it  is  well  known  that 
there  was  a  considerable  fall  in  the  value  of 
property  between  October  1818  and  March 
1820.  It  was,  however,  not  so  distinctly 
marked  as  it  was  afterwards.  It  was  not  for 
the  heirs  of  Loff tus,  who  had  always  been  in 
default,  and  who  were  never  in  a  situation 
to  comply  with  the  con  tract  of  their  ancestor, 
to  object  to  the  conduct  of  Bryan  in  not 
demanding  a  rescission  of  the  contract. 
Although  Bryan  might,  at  an  earlier  period, 
have  objected  to  going  on  with  the  contract, 
it  was  not  too  late  for  him  to  do  so  in  1825  ; 
the  default  of  LofFtus*s  heirs  still  continuing. 
That  default  continued  three  years  longer, 


even  if  it  were  admitted  that  with  the 

18  aid  of  the  court  ^they  were  then  able 
to  make  a  good  title.    And  that  default, 

even  if  we  could  overlook  what  had  occurred 
before,  would  be  sufficient  to  bar  their  claim 
to  specific  execution. 

It  is  said  that  Bryan,  to  entitle  himself  to 
a  rescission  of  the  contract,  ought  to  have 
surrendered  possession  of  the  land.  If  that 
be  true  in  general,  I  cannot  think  it  was  so 
in  this  case.  He  had  paid  nearly  4000  dol- 
lars of  the  purchase  money,  for  the  recovery 
of  which  he  had  no  hope,  Loff  tus  having 
died  insolvent.  I  think  he  was  therefore 
right  in  retaining  the  possession. 

The  view  which  I  have  thus  taken  of  this 
case,  renders  it  unnecessary  to  pronounce 
any  opinion  as  to  the  sufficiency  of  the  deeds 
made  by  the  heirs  of  Lofftus,  or  to  decide  the 
question  whether  an  unwilling  vendee  can 
be  compelled^  in  any  case,  to  accept  a  deed 
from  the  heirs  of  a  vendor,  who  had  con- 
tracted that  he  himself  would  make  a  deed 
with  general  warranty,  but  had  failed  to 
make  it  according  to  the  contract,  and  then 
died,  being  still  in  default  at  the  time  of  his 
death.  For,  conceding  to  the  appellees  all 
that  they  have  contended  for  as  to  the 
sufficiency  of  those  deeds ;  nay,  admitting 
that  Lofftus  himself  had  been  alive  at  the 
date  of  the  decree,  and  had  then  been  in  a 
situation  to  make  precisely  such  a  deed  as 
he  had  contracted  to  make,  I  should  still  be 
of  opinion  that  his  long  continued  default, 
and  the  change  of  circumstances  which  had 
occurred  during  its  continuance,  would  be  a 
sufficient  objection  to  a  specific  performance 
of  the  contract. 

I  am  therefore  of  opinion  that  the  court  of 
chancery  erred  in  compelling  Bryan  to  an 
execution  of  the  contract.  He  should,  how- 
ever, be  compelled  to  deliver  up  the  land  to 
the  heirs  of  Lofftus,  to  account  for  its  rents 
and  profits  during  the  time  he  held  it,  and  to 
release  all  his  rights  under  the  contract 
with  Lofftus  and  the  deeds  in  the  record  con- 
tained ;  but  he  is  entitled  to  a  return  of  the 
purchase  money  paid  by  him,     with 

19  interest  from  *the  time  he  paid  it,  and 
also  to  have  the  value  of  any  perma- 
nent improvements  which  he  may  have  put 
upon  the  land  set  off  against  the  rents  and 
profits,  provided  they  do  not  exceed  the 
amount  of  the  said  rents  and  profits.  These 
matters  should  be  referred  to  a  commissioner, 
with  directions  to  state  an- account  between 
the  parties  on  these  principles.  If,  on  the 
return  of  the  report,  it  should  appear  that  a 
balance  is  due  from  Bryan,  he  should  be 
decreed  to  pay  it ;  if  in  his  favour,  it  should 
be  decreed  to  him,  and  if  there  be  no  suffi- 
cient personal  estate  of  Lofftus  to  pay  the 
same,  the  land  should  be  subjected  to  it« 
payment:  each  party  to  pay  his  own  costs, 
except  as  to  taking  the  accounts,  the  costs 
of  which  should  be  equally  divided  between 
the  parties. 

Both  decrees  are  therefore  to  be  reversed 
with  costs,  and  the  cause  remanded,  to  be 
proceeded  in  to  a  final  decree,  accoiding  to 
the  principles  now  declared. 
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The  other  judges  concurring,  a  decree  was 
entered  in  the  following  terms : 

"  The  court  is  of  opinion  that  the  chancery 
conn  erred  in  compelling  the  appellant  to  an 
execution  of  the  contract  with  Lofftus,  in  the 
proceedings  contained.  He  however  should 
be  compelled  to  deliver  up  the  land  to  the 
heirs  of  Lofftus  and  to  account  for  its  rents 
and  profits  during  the  time  he  held  it,  and  to 
release  all  his  rights  under  the  contract  with 
Lofftus  and  the  deeds  in  the  record  contained ; 
but  be  is  entitled  to  a  return  of  the  purchase 
money  paid  by  him,  with  interest  from  the 
time  he  paid  it,  and  also  to  have  the  value 
of  any  permanent  improvements  which  he 
may  have  put  upon  the  land  set  off  against 
the  rents  and  profits,  provided  they  do  not 
exceed  the  amount  of  the  said  rents  and 
profits.  These  matters  should  be  referred  to 
a  commissioner,  with  directions  to  state  an 
account,  between  the  parties  on  these  princi- 
ples. If,  on  the  return  of  the  report,  it 
should  appear  that  a  balance  is  due 
20  from  the  appellant,  *he  should  be  de- 
creed to  pay  it;  if  in  his  favour,  it 
should  be  decreed  to  him,  and  if  there  be 
no  sufficient  personal  estate  of  Lofftus  to 
pay  the  same,  the  land  should  be  subjected 
to  its  payment :  each  party  to  pay  his  own 
costs,  except  as  to  taking  the  accounts,  the 
costs  of  which  should  be  equally  divided 
between  the  parties.  Therefore,  decree  re- 
versed with  costs,  and  cause  remanded  to 
circuit  court  of  Augusta,  to  be  finally '  pro- 
ceeded in  pursuant  to  the  principles  of  the 
foregoing  opinion  and  decree." 


Cocke's  Adm'r  v.  Qilpin. 

May,  1842,  Bicbmond. 

(Absent  Stanabd  *  J.) 

Decrees— iBteriocotory.t— Question  wbetber  a  decree 
was  final  or  interlocatory.  Per  BaIiDWIN,  J. 
Wbere  tbe  furtber  action  of  the  court  in  the  cause 
Is  necessary  to  firlye  completely  the  relief  contem- 
plated by  the  court,  there  the  decree  upon  which 
tbe  Question  arises  is  to  be  regarded  not  as  final, 
but  Interlocutory. 

*He  had  been  connsel  for  the  appellee. 

tPccrees  lateriocutory— Pinal.— The  principal  case 
Udted  in  McEllnney  v.  Kirk,  9  W.  Va.  29;  Camden 
T.  Haymond,  9  W.  Va.  687.  689;  Gillespie  v.  Bailey.  12 
W.  Va.  81 :  Butler  v.  BuUer,  8  W.  Va.  678;  Haymond 
T.  Camden,  22  W.  Va.  188;  Maulon  y.  Faby.  11  W. 
Va.  408:  Pumpbry  v.  Brown,  8  W.  Va,  10;  Core  v. 
SCrlckler,  24  W.  Va.  698;  Hincbman  v.  Ballard,  7  W. 
Va.  187:  Williamson  v.  Jones,  89  W.  Va.  262, 19  S.  £. 
Rep.  444:  Fowler  y.  Lewis,  86  W.  Va.  180, 14  S.  E.  Rep. 
4U:  Shirey  v.  Musffrave,  29  W.  Va.  141,  148,  11  S.  E. 
Bep.  inS:  Morgan  v.  Obio  River  R.  Co.,  89  W.  Va.  80, 
19  S.  E.  Bep.  S89:  Deaton  v.  Mitcbell,  46  W.  Va.  671,  81 
S.  E.  Bep.  968;  Sims  v.  Sims,  94  Va.  681,  27  S.  E.  Rep. 
435;  Spilman,  Adams  A  Co.  v.  Gilpin.  98  Va.  702,  86  S. 
E.  Rep.  1004:  Dellinffer  v.  Foltz,  98  Va.  783,  26  S.  E. 
Bep.  906:  Series  v.  Cromer,  88  Va.  429,  18  S.  E.  Rep. 
8B9:  Jameson  y.  Jameson,  86  Va.  64,  9  S.  E.  Rep.  480; 
Noel  Y.  Noel,  86  Va.  112,  9  S.  E.  Rep.  684:  Yates  y. 
Wilson,  86  Va.  627,  10  S.  E.  Rep.  976;  Miller  y.  Cook, 
T7  Va.  817:  Rawlin«8  y.  RawlintfS,  76  Va.  88,  87;  Ryan 
T.  Mcl<eod,  88  Gratt  877;   Summers  y.    Darne,  81 


Same— Decree  for  Sale— Case  Diaapproved.t— Tbe  opin- 
ion of  tbe  Supreme  court  of  tbe  United  States  In 
May  y.  Law,  8  Crancb  179,  tbat  a  decree  for  a  sale 
under  a  mortvagre  is  a  final  djpcree.  disapproyed. 

Same— Interlocutory— Review  on  Appeelf— Csse  at  Bar. 
—In  a  suit  by  one  partner  afirainst  bis  copartner, 
for  a  settlement  of  tbe  partnersbip  accounts,  and 
for  a  moiety  of  a  tract  of  land  pnrcbased  by  tbe 
defendant  in  bis  own  name,  and  paid  for  out  of  tbe 
partnersbip  funds,  a  decree  baviuflr  been  made 
declaring  tbe  land  partnersbip  property,  and  di- 
recting a  settlement  of  tbe  accounts,  and  tbe  cause 
afterwards  cominsr  on  to  be  f urtber  beard  upon 
tbe  report  of  tbe  commissioner,  tbe  court  decrees 
tbat  tbe  plaintiff  pay  to  tbe  defendant  a  sum  of 
money  appearing  due  by  tbe  report,  and  tbat  tbe 
defendant  tbereupon  convey  to  tbe  plaintiff  a 
moiety  of  tbe  land;  but  if  tbe  plaintiff  sball  not, 
wltbin  six  montbs  from  tbe  date  of  tbe  decree, 
pay  tbe  said  money,  tbat  tbe  marsbal  sell  tbe 
moiety  of  tbe  land,  and  out  of  tbe  proceeds 

21  *of  sale,  after  defrayiuff  tbe  expenses,  pay  to 
tbe  defendant  tbe  money  so  decreed,  and  tbe 
residue,  if  any,  to  tbe  plaintiff.  And  tbe  court 
f urtber  decrees  tbat  tbe  outstandiuflr  debts  due  to 
tbe  firm  be  equally  divided  between  tbe  parties, 
and  tbat  tbe  costs  of  tbe  suit  be  equally  borne  by 
tbem.  HsLD,  tbis  decree  is  interlocutory,  and  it 
may  be  reviewed  upon  an  appeal,  altbouirb  tbere 
bas  been  sucb  lapse  of  time  between  tbe  rendition 
of  tbe  decree  and  tbe  appeal,  as  would  preclude  its 
beinc  reviewed  if  tbe  decree  were  final. 

Gratt.  806;  Ambrouse  v.  Keller,  22  Gratt.  774;  Flem- 
ing V.  Boiling,  8  Gratt.  298;  Kendrick  v.  Wbitney,  28 
Gratt  661;  Sexton  v.  Patterson,  1  Va.  Dec.  664;  1  Va. 
Law  Reg-.  86. 

See  /oot-noUs  to  Fleming  v.  BoUinff,  8  Gratt.  292; 
Vanmeter  v.  Vanmeters,  8  Gratt  148;  Rogrers  v. 
Strotber,  27  Gratt  417;  Ryan  v.  McLeod,  82  Gratt  867. 

See  generally,  monograpbic  note  on  "Decrees" 
appended  to  Evans  v.  Spurgrin,  11  Gratt.  616. 

t5snie-Ssme— Costs.— Tbe  principal  case  is  cited  in 
Noel  V.  Koel,  86  Va.  108.  114,  9  S.  E.  Rep.  684,  to  tbe 
point  tbat  every  decree  tbat  leaves  anytbingr  to  be 
done  by  tbe  court  is  interlocutory  as  between  tbe 
parties  remaining  in  court,  even  tbougrb  it  disposes 
of  tbe  costs. 

§Sanie— Distinction  between  Action  of  Court  "in"  the 
Cause  and  "Beyond**  the  Cause.- In  Crislip  v.  Cain,  19 
W.  Va.  468,  it  is  said:  "Tbere  is  a  distinction  be- 
tween tbe  action  of  tbe  court  in  tbe  cause,  wbicb 
tbe  court  bas  no  rigrbt  to  take,  unless  all  tbe  parties 
are  before  it,  and  tbe  action  of  tbe  court  beyond  tbe 
cause.  If  any  of  tbe  parties  to  tbe  suit  bave  died, 
tbe  cause  must  be  revived,  before  tbe  court  can 
take  any  action  in  tbe  cause.  By  action  of  tbe 
court  beyond  tbe  cause  I  mean  tbose  measures 
wbicb  are  necessary  for  tbe  execution  of  a  decree, 
wbicb  bas  been  pronounced,  and  wbicb  are  properly 
to  be  regarded  as  adopted  not  in  bat  beyond  tbe 
cause  as  founded  on  tbe  decree  itself  without  re- 
spect to  tbe  relief,  to  wbicb  tbe  party  was  primarily 
entitled  upon  tbe  merits  of  tbe  case.  This  kind  of 
action  beyond  tbe  cause  may  be  bad  either  before  a 
final  decree,  as  in  this  case,  or  after  a  final  decree. 
This  distinction  is  pointed  out  by  Judgb  BAiiOwiN  in 
the  case  of  Cocke  v.  Oilpin,  1  Bob.  28,  and  has  been 
recogrnlzed  as  a  correct  distinction  by  this  court 
heretofore." 

The  principal  case  is  cited  on  this  point  in  Series 
v.  Cromer,  88  Va.  429,  18  S.  E.  Rep.  869;  Noel  v.  Noel, 
86  V  a.  112,  9  S.  £.  Rep.  684;  Yates  v.  Wilson.  86  Va. 
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Appellate  JnrlMllctlon— What  May  Be  Reviewed  by 
Appellate  Coiirt.|— The  land  havinflrbeen  sold  under 
the  said  interlocutory  decree,  and  purchased  by 
the  defendant  at  a  sacrifice:  and  then,  after  proc- 
ess of  »cirefaci(u  at  the  instance  of  the  defendant 
to  reviye  in  the  name  of  the  plain  tiff  *s  administra- 
tor and  heirs,  and  after  taking  an  account  of  the 
administration,  a  final  decree  beinsr  rendered 
against  the  administrator  personally,  for  so  much 
of  the  money  decreed  to  the  defendant  as  was  not 
satisfied  by  the  sale  of  the  land;  and  upon  an 
appeal  by  the  administrator,  the  court  beingr  of 
opinion  that  the  interlocutory  decree  was  for  too 
large  an  amount*  and  therefore  erroneous :  Hild, 
1.  That  the  sale  of  the  land  under  the  interlocutory 
decree,  which  had  never  been  confirmed,  oucht  to 
be  set  aside  on  the  appeal  by  the  administrator, 
although  the  heirs  (who  were  infants)  had  not 
Joined  In  the  appeal.  2.  That  the  revival  of  the 
suit  as  to  the  administrator,  if  regularly  made, 
could  only  authorize  a  decree  against  him  de  bonis 
t€$UUorU,  and  not  a  decree  against  him  personally; 
for,  If  sought  to  be  charged  on  the  ground  that  he 
had  wasted  or  failed  to  account  for,  or  had  in  his 

hands;  assets  of  the  testator,  he  ought  to  have  an 

* 

037, 10  S.  E.  Rep.  076;  Barker  v.  Jenkins.  84  Va.  890,  6 
S.  £.  Rep.  450;  Fowler  v.  Lewis,  86  W.  Va.  180,  14  S. 
E.  Rep.  458. 

iJudlcial  Sales—When  Absolute.— It  is  well  setUed 
that  a  sale  by  a  commissioner  under  a  decree  in  a 
court  of  equity  is  not  an  absolute  sale,  until  it  is 
confirmed  by  the  court,  and  until  this  has  been 
done,  the  purchaser  has  no  fixed  interest  in  the 
subject  of  the  sale.  Chllds  v.  Hurd,  25  W.  Va.  588. 
citing  Hartley  v.  Hoffe,  12  W.  Va.  401 :  Cocke  v,  Gilpin, 
I  Bob.  80;  Crews  v.  Pendleton,  1  Leigh  207;  Heywood 
V,  CJovlngton,  4  Leigh  878;  Taylor  v.  Cooper,  10  Leigh 
817,  and  Hudgins  v.  Marchant  A  Co.,  28  Gratt  177. 
The  principal  case  is  cited  in  Kable  v.  Mitchell,  ^  W. 
Va.  515.  See  foot-note  to  Hudgins  v.  Marchant  &  Co., 
28  Gratt  177,  and  monographic  note  on  "Judicial 
Sales**  appended  to  Walker  v.  Page,  21  Qratt  680. 

Same— Summonliig  Purchaser— Hearing  Bvldenoe.— 
In  Estill  V.  McClintic,  11  W.  Va.  424,  the  court  said: 
''The  purchasers  at  such  sales,  or  their  representa- 
tives, should  be  summoned  to  answer  these  peti- 
tioners; all  the  evidence  bearing  on  the  Justice  or 
propriety  of  the  sales  should  be  heard,  including 
evidence  as  to  the  value  of  said  lands  when  sold, 
and  what  improvements  on  them  had  been  made  by 
the  purchasers,  and  what  taxes  paid  by  them,  as 
also  what  rents  and  profits  had  been  received  from 
them;  and  the  court  should  then,  with  all  the  facts 
and  parties  before  it.  do  Justice  by  setting  aside  the 
sales  on  such  terms  as  are  right,  or  by  refusing  to 
set  them  aside.  This  was  the  course  pursued  in 
Londons  V.  Echols,  17  Gratt  15;  Hughes  v.  Johnston, 
12  Gratt  479.  See  also,  as  indicating  that  this  is  the 
proper  course  to  be  pursued:  Pierce  v.  Trigg,  10 
Leigh  406;  Parker  v.  McCoy,  10  Gratt  604;  and  also 
the  cases:  Bank  of  the  United  States  v.  Ritchie,  8 
Pet.  128;  Coger  v.  Coger,  2  Dana  270;  McKee  v.  Ham- 
mon,  0  Dana  520;  Parker  v.  Anderson,  5  Mon.  445.  In 
Huston  V.  Cantrll,  11  Leigh  186;  Cocke  v.  Oiipin,  1 
Hob.  26;  and  Buchanan  v.  Clark,  10  Gratt  164,  no 
supplemental  proceedings  were  taken,  because  the 
purchasers  were  In  those  cases  already  parties  In 
the  causes.'* 

The  principal  case  is  cited  In  this  connection  in 
Dunfee  v.  Chllds.  45  W.  Va.  165,  80  S.  £.  Rep.  106; 
Londons  v.  Echols,  17  Gratt  10. 


opportunity  of  being  heard  on  that  subject,  in 
answer  to  a  bill  with  proper  averments.  8.  That 
upon  the  filing  of  such  a  bill,  a  sale  of  the  land 
ought  to  be  suspended,  until  the  result  of  a  settle- 
ment of  the  administration  accounts  should  shew 
whether  that  property  could  not  be  relieved  by 
the  application  of  the  personal  assets  to  any  bal- 
ance in  favour  of  the  defendant 

James  Cocke,  in  April  1816,  filed  a  bill  in 
the  superior  court  of  chancery  formerly 
holden  in  Richmond,  agfainst  Alban  Gilpin 
and  John  F.  Cocke,  settinfir  forth,  that  in  1805 
he  entered  into  partnership  with  defendants, 
under  the  firm  of  Gilpin,  Cocke  &  company  ; 
that  Gilpin  was  the  actings  partner ;  that  the 
business  of  the  partnership  has  been  discon- 
tinued ;  but  that,  while  the  partnership  ex- 
isted, Gilpin,  with  a  part  of  the  capital 

22  stock  *or  funds  of  the  partnership,  pur- 
chased about  1100  acres  of  land  lying* 

near  Russelville  in  the  county  of  LrOgan  and 
state  of  Kentucky,  and  fraudulently  took  a 
deed  for  the  land  in  his  own  name.  The  bill 
prayed  an  account  of  the  capital  stock  and 
profits  of  the  partnership,  and  a  decree  com- 
pelling Gilpin  to  convey  to  the  plaintiff  his 
share  of  the  land,  or,  on  a  sale  thereof,  to 
account  to  the  plaintiff  for  his  share  of  the 
proceeds. 

Gilpin  answered,  admitting  the  copartner- 
ship, referring  for  the  terms  thereof  to  cer- 
tain articles  filed  with  his  answer,  and 
stating  that  the  partnership  was  carried  on 
from  the  4th  of  April  1805  until  at>out  the  2d 
of  September  1807.  The  land,  he  stated,  he 
had  purchased  on  his  individual  account,  and 
he  claimed  it  as  his  own. 

It  was  charged  in  the  bill,  and  admitted  in 
the  answer  of  John  F.  Cocke,  that  he  contrib- 
uted none  of  the  capital  of  the  firm,  and  was 
entitled  to  no  part  of  the  profits.  He  dis- 
claimed all  interest  in  the  land. 

The  accounts  were  referred  to  a  commis- 
sioner, and  Gilpin  was  ordered  to  produce 
before  the  commissioner  the  books  and 
papers  of  the  firm. 

On  the  11th  of  January  1819,  commissioner 
Amos  Ladd  made  a  report,  stating,  that  he 
was  not  then  able  to  make  such  a  report  as 
would  enable  the  court  to  make  a  final  decree, 
but  that,  at  the  suggestion  of  the  parties,  he 
had  made  such  a  statement  as  would  enable 
the  court  to  decide  upon  the  rights  of  the 
parties  to  the  land. 

The  cause  coming  on  to  be  heard  upon  this 
report  the  23d  of  June  1819,  the  chancellor 
was  satisfied  that  the  tract  of  land,  though 
purchased  by  and  conveyed  to  Gilpin  in  his 
own  name,  was  paid  for  out  of  the  funds  of 
the  copartnership.  Gilpin  was  therefore  held 
a  trustee  of  the  land  for  the  benefit  of  the 
partnership,  and  it  was  declared  that  the 
said  land,  and  the  profits  which  had  accrued 
therefrom,  should  be  brought  into  the  gen- 
eral account  of  the  partnership  property,  for 
the  common  benefit  of  both  partners 

23  as  tenants  in  common,  in  ^ke  manner 
as  if  the  land  had  been  purchased  in  the 

name  of  the  firm.    The  report  was  there- 
upon recommitted  to  the  commissioner. 
The  commissioner  made  another  report  the 
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28th  of  January  1820.  This  report  was 
recommitted  the  4th  of  February  1822,  and 
another  report  made  the  4th  of  March  1823. 

The  plaintiff  excepted,  because  there  was 
oo  account  of  the  outstandinfc  debits  and 
credits  of  the  partnership. 

The  cause  came  on  to  be  further  heard  on 
the  26th  of  March  1825,  when  a  supplemental 
report  was  made,  and  a  decree  entered  accord- 
ing thereto.  This  decree  was  in  the  follow- 
ing terms: 

**This  cause  came  on  this  day  to  be  further 
heard  on  the  papers  formerly  read,  and  the 
report  of  commissioner  Amos  L/add,  made 
in  pursuance  of  the  decretal  order  of  the  4th 
day  of  February  1822,  with  an  exception 
thereto  by  the  plaintifiF,  and  was  argued  by 
counsel:  on  consideration  whereof,  and  of 
the  supplemental  report  of  the  26th  day  of 
March  1825  now  filed,  the  court,  overruling 
the  said  exception  and  approving  and  con- 
firming the  said  supplemental  report,  doth 
adjudge,  order  and  decree  that  the  plaintiff 
pay  to  the  defendant  Gilpin  the  sum  of  5701 
dollars  39  cents,  with  legal  interest  on  3361 
dollars  70  cents,  part  thereof,  from  the  31st 
day  of  December  1822  until  paid,  and  that 
the  defendant  Gilpin  thereupon  convey  to 
the  plaintiff  Cocke  one  equal  moiety  of  the 
Kentucky  lands  in  the  proceedings  men- 
tioned, by  deed  of  bargain  and  sale  with 
special  warranty ;  but  if  the  plaintiff  shall 
not,  within  six  months  from  the  date  hereof, 
pay  to  the  defendant  Gilpin  the  said  sum  of 
money  and  interest,  the  marshal  of  this  court, 
after  having  advertised  the  time  and  place  of 
sale  for  six  weeks  in  some  one  of  the  news- 
papers published  in  the  city  of  Richmond, 
do  expose  to  sale  at  public  auction  to  the 
highest  bidder,  for  cash,  one  equal 
24  but  ^undivided  moiety  of  the  said 
Kentucky  land,  and  out  of  the  proceeds 
of  sale,  after  defraying  the  expenses  attend- 
ing* the  same,  do  pay  to  the  defendant  Gilpin 
the  sum  of  money  with  the  interest  afore- 
said, and  the  residue,  if  any,  pay  to  the 
plaintiff.  And  the  court  doth  further 
adjudge,  order  and  decree  that  the  outstand- 
ing^ debts  due  to  the  late  concern  of  Gilpin, 
Cocke  &  CO.  be  equally  divided  between  the 
plaintiff  and  the  defendant  Alban  Gilpin. 
And  it  being  very  probable  that  the  appar- 
ent balance  due  from  the  said  concern  of 
Gilpin,  Cocke  &  co.  Is  not  a  real  balance,  the 
court  doth  adjudge,  order  and  decree  that 
the  costs  of  this  suit  be  equally  borne  by  the 
parties. 

After  this,  process  of  revivor  was  issued  at 
the  instance  of  the  defendant,  against  Arm- 
istead  A.  Green  administrator  with  the  will 
annexed  of  James  Cocke,  and  also  against 
Cocke's  widow  and  heirs.  The  process  was 
returned  with  an  affidavit  of  service  as  to  the 
widow  and  each  of  the  heirs.  The  heirs 
being  infants,  the  marshal  was  assigned 
guardian  for  them,  to  shew  cause  why  the 
suit  should  not  be  revived.  The  record  con- 
tained no  return  or  affidavit  of  service  on 
Green  ;  but  there  was  an  entry  that  the  scire 
facias  awarded  in  the  cause  being  returned 
executed  on  the  defendants  therein  named, 
and  no>  cause  being  shewn  to  the  contrary, 


the  court  ordered  that  the  suit  be  proceeded 
in  to  a  final  decree  accordingly. 

The  marshal  of  the  court  reported,  on  the 
Ist  of  June  1826,  that  after  having  advertised 
the  time  and  place  of  sale  as  directed  by  the 
decree,  he  exposed  to  sale  at  the  front  door  of 
the  Bagle  hotel. in  the  city  of  Richmond,  at 
public  auction  to  the  highest  bidder,  for 
cash,  one  equal  but  undivided  moiety  of 
1133H  acres  of  land  in  Logan  county,  Ken- 
tucky, when  Alban  Gilpin,  being  the  highest 
bidder,  became  the  purchaser  thereof  at  12>^ 
cents  per  acre  ;  to  wit,  for  566>^  acres,  equal 
to  70  dollars  81  cents.  This  was  a  very  small 
proportion  of  the  price  paid  for  the  land 

25  when  Gilpin  bought  it.    *On  the  19th 
of  January  1827,  the    court    ordered 

Green  to  render  an  account  of  his  adminis- 
tration of  Cocke's  estate,  and  an  account  of 
all  the  assets  of  the  estate,  and  of  the  debts 
due  from  the  estate. 

Under  this  order,  commissioner  Baker 
made  a  report  on  the  13th  of  October  1827, 
which  was  recommitted  on  the  9th  of  Jan- 
uary 1828,  and  another  report  made  the  9th 
of  June  1828.  Afterwards  the  following 
decree  was  entered  on  the  25th  of  March  1829 : 

"This  cause  came  on  this  day  to  be  further 
and  finally  heard  on  the  papers  formerly 
read,  and  the  report  of  commissioner  Baker 
of  the  9th  of  June  1828,  made  in  pursuance 
of  the  order  of  the  9th  of  January  in  the  same 
year,  and  to  which  there  was  no  exception, 
and  was  argued  by  counsel :  on  consideration 
whereof,  as  it  appears  by  the  last  mentioned 
report,  and  the  report  of  the  same  commis- 
sioner on  the  13th  of  October  1827,  to  which 
there  was  also  no  exception,  that  legal  assets 
have  come  to  the  hands  of  Armistead  A. 
Green  administrator  as  aforesaid,  more  than 
sufficient  to  pay  the  sum  of  5641  dollars  16 
cents,  with  legal  interest  on  3061  dollars  71 
cents,  part  thereof,  from  the  31  st  day  of 
December  1822  until  paid,  that  being  the 
sum  due  to  the  defendant  Gilpin  after  credit- 
ing the  net  proceeds  of  the  sale  of  the  laud 
mentioned  in  the  marshal's  report  of  sale  of 
the  1st  of  June  1826,  and  the  defendant's 
costs  in  this  suit ;  the  court  doth  therefore 
adjudge,  order  and  decree  that  the  plaintiff 
Armistead  A.  Green  do,  out  of  the  estate  of 
the  testator  in  his  hands  to  be  administered, 
if  so  much  thereof  he  hath,  but  if  not,  then 
out  of  his  own  estate,  pay  to  the  defendant 
Alban  Gilpin  the  said  sum  of  5641  dollars  16 
cents,  with  interest  after  the  rate  of  six  per 
centum  per  annum  from  the  31st  day  of 
December  1822  until  paid,  and  his  costs  by 
him  about  his  defence  in  this  behalf  ex- 
pended." 

A  writ  of  fieri  facias  having  issued  upon 
this  decree.  Green  gave  a  forthcoming 

26  bond  with   sureties,  which   was  *  for- 
feited, and  then   there  was  a  decree 

awarding  execution  thereupon. 

Green,  as  administrator  with  the  will  an- 
nexed of  Cocke,  presented  a  petition  praying 
an  appeal  from  the  various  decrees  before 
mentioned,  and  the  appeal  was  allowed. 

The  cause  was  argued  by  Rhodes  and  C. 
Johnson  for  the  appellant,  and  by  Robert  G. 
Scott    and    Patton  for  the  appellee.    The 
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arf^ument  was  chiefly  upon  the  question 
whether  the  decree  of  the  26th  of  March 
1825  was  final  or  interlocutory;  but  it  also 
embraced  the  merits  of  the  controversy. 
That  the  argument  was.  elaborate,  may  be 
inferred  from  the  elaborate  opinions  of  the 
judges. 

BALDWIN,  J.  It  is  necessary  in  the 
first  place  to  consider  whether  the  decree  of 
March  1825  was  final  or  interlocutory  ;  for 
if  final,  we  cannot  enquire  into  its  merits, 
more  than  three  years  having  elapsed  from 
the  time  of  its  rendition  prior  to  the  appeal, 
by  which,  under  the  law  then  existing,  the 
right  of  appeal  was  barred :  and  it  follows, 
in  that  view  of  the  case,  that  the  proceedings 
subsequent  to  that  decree  (which  treated  it 
as  interlocutory),  including  the  decree  of 
March  1829  and  the  decree  on  the  forthcom- 
ing bond,  were  erroneous  and  must  be  re- 
versed. On  the  other  hand,  if  the  decree  of 
1825  was  interlocutory,  we  must  examine  its 
merits,  as  also  those  of  the  subsequent  pro- 
ceedings. 

A  decree  is  final,  when  it  either  refuses  or 
grants  the  redress  sought  by  the  party  com- 
plaining. The  plaintiff  being  the  party  who 
ordinarily  seeks  relief,  the  refusal  of  the 
court  to  allow  it  is  usually  accomplished  by 
dismissing  the  bill.  That  of  course  termi- 
nates the  cause,  and  sends  the  parties  out  of 
court.  On  the  other  hand,  the  case  is  also 
terminated  by  the  granting  of  the  whole 
relief  contemplated  by  the  court.    In  regard 

to  that  result,  there  can  be  no  summary 
27        form  by  which  it  is  to  be  ^accomplished  ; 

and  we  must  look  to  the  nature  of  the 
relief  granted,  in  order  to  ascertain  whether 
it  is  the  final  action  of  the  court.  Hence  the 
difficulty  which  sometimes  occurs  in  ascer- 
taining whether  a  decree  is  final  or  inter- 
locutory. An  interlocutory  decree  may  be 
merely  preparatory  to  a  decision  upon  the 
merits,  by  directing  an  enquiry  necessary  to 
the  elucidation  thereof,  as  for  example  the 
ordering  of  an  issue ;  or  it  may  go  further, 
and  deciding  the  principles  as  then  pre- 
sented by  the  record,  institute  proceedings 
for  the  purpose  of  enabling  the  court  there- 
after to  apply  those  principles  to  the  details 
of  the  subject,  as  for  example  directing  an 
account ;  or  it  may  approach  still  more  nearly 
to  the  nature  of  a  final  decree,  by  granting 
relief  in  part,  and  suspending  the  action  of 
the  court  as  to  the  residue  for  further  inves- 
ti^ation,  or  by  directing  measures  for  entire 
relief  to  a  certain  extent,  with  a  view  to  per- 
fecting them  thereafter,  upon  the  supposition 
of  contingencies  or  emergencies  which  can- 
not be  well  provided  for  by  anticipation ; 
which  last  case  may  be  illustrated  by  an 
order  for  the  sale  of  property,  without  dirc|C- 
tion  as  to  the  application  of  the  proceeds. 
And  so,  by  various  gradations,  the  interlocu- 
tory decree  may  be  made  to  approximate  the 
final  determination,  until  the  line  of  discrim- 
ination becomes  too  faint  to  be  readily  per- 
ceived. Thus  it  becomes  necessary  to  resort 
to  some  criterion  by  which  the  distinction 
between  the  two  kinds  of  decree  may  be  pre- 
served :  and  I  regard  it  as  comparatively  of 


but  little  importance  what  that  criterion  is, 
provided  it  be  uniform,  and  capable  of  a  cer- 
tain application ;  for  so  soon  as  it  becomes 
established,  the  courts  of  original  co|^  nizance, 
and  the  parties  to  the  controversy,  by  con- 
forming to  the  rule,  will  avoid  the  greatest 
inconvenience  which  can  occur, — that  of 
uncertainty  whether  further  judicial  action 
is  to  be  had  in  the  inferior  or  the  appellate 
tribunal,  f^or  my  own  part,  I  am  aware  of 
no  proper  criterion  but  this  :  Where  the 

28  further  action  *of  the  court  in  the  c^use 
is   necessary  to  give  completely    the 

relief  contemplated  by  the  court,  there  the 
decree  upon  which  the  question  arises  is  to  t>e 
regarded  not  as  final,  but  interlocutory.  I 
say  the  further  action  of  the  court  in  the 
cause,  to  distinguish  it  from  that  action  of 
the  court  which  is  common  to  both  final  and 
interlocutory  decrees,  to  wit,  those  measures 
which  are  necessary  for  the  execution  of  a 
decree  that  has  been  pronounced,  and  which 
are  properly  to  be  regarded  as  adopted,  not 
in,  but  beyond  the  cause,  and  as  founded  on 
the  decree  itself  or  mandate  of  the  court, 
without  respect  to  the  relief  to  which  the 
party  was  previously  entitled  upon  the  merits 
of  his  case.  Any  other  criterion  than  this 
seems  to  me  liable  to  the  objection  of  ambi- 
guity or  uncertainty. 

To  apply  this  criterion  to  the  present  case : 
The  court  treated  the  defendant  Gilpin  as 
standing  in  the  attitude  of  plaintiff,  and 
decreed  to  him  against  his  adversary  Cocke 
the  balance  found  in  his  favour,  and  that 
in  theevent  of  nonpayment,  Cocke's  moiety 
of  the  Kentucky  land  should  be  sold  for  satis- 
faction thereof.  Now,  the  relief  in  part  con- 
templated by  the  court  clearly  was,  that 
Cocke's  interest  in  the  land  should  be  sold 
without  unnecessary  sacrifice,  which  was  the 
obvious  interest  of  t>oth  parties,  as  it  could 
not  l)e  foreseen  that  Gilpin  was  to  become 
the  purchaser.  But  how  could  this  object  be 
accomplished,  unless  by  the  adoption  of 
means  to  give  to  the  purchaser  at  the  sale  the 
title  which  had  been  acquired  by  the  parties  ? 
It  could  not  have  been  contemplated  by  the 
court  that  the  land  should  be  sacrificed,  by 
withholding  the  title  from  the  purchaser, 
and  giving  the  bidders  to  understand,  not 
only  that  the  officer  authorized  to  sell  was 
without  authority  to  convey,  but  that  the 
court  had  disrobed  itself  of  the  power  to  cause 
a  conveyance  to  be  thereafter  made.  Such 
was  the  inevitable  result  of  regarding  the 
decree  for  sale  as  the  final  action  of  the 
court;  for   it   gave   no    authority    to 

29  the  ^marshal  to  convey  to  the  purchaser 
the  title  vested  in  the  parties,  and  there 

being  no  title  in  the  marshal,  a  deed  from  him 
would  have  been  a  mere  nullity.  Whereas, 
upon  the  supposition  that  the  decree  was 
interlocutory,  the  omission  to  direct  a  con- 
veyance by  the  marshal  was  wholly  unimpor- 
tant, as  the  purchaser  would  buy  under  the 
confident  expectation  that  the  court  would, 
at  the  accustomed  period,  exercise  its  unques- 
tionable power  of  conferring  upon  him  a  title 
to  the  property.  Thus  it  will  be  seen  that  the 
further  action  of  the  court  in  the  cause  was 
necessary  to  give  completely  the  relief  which 
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it  contemplated :  and  we  cannot  suppose  that 
the  court  intended  to  withhold  the  title  from 
the  purchaser,  without  subjecting*  it  to  the 
imputation  of  designing^  a  sacrifice  of  the 
property. 

The  structure  of  the  decree,  it  is  true,  in 
some  of  its  parts,  would  seem  to  indicate  at 
first   view  that  the  court  supposed  it  to  be 
final.     Thus  the  balance  due  to  Gilpin  is  di- 
rected to  be  paid  to  him  by  the  marshal  out 
of  the  proceeds  of  the  sale,  and  the  residue, 
if  any,  to  be  paid  to  the  plaintiff  ;  there  is  no 
direction  to  the  marshal  to  report  his  proceed- 
ing's to  the  court ;  and  the  costs  of  the  suit 
are  disposed  of,  by  awarding  them  to  be 
equally  borne  by  the  parties.    But  none  of 
these  circumstances,  in  my  opinion,  gave 
finality  to   the  decree.    Whatever    may  be 
thought  of  the  expediency  of  disposing  of  the 
proceeds  before  a  confirmation  of  the  sale,  it 
is  certain  that  it  would  not  deprive  the  court 
of  its  power  to  set  aside  the  sale  for  irregu- 
larity or  fraud ;  though  it  might  occasion 
obstacles  to  replacing   the  parties  in   their 
previous  condition.     So  the  omission  to  re- 
quire the  officer  to  report  his  proceedings  is 
a  ta^r^  informality,  as  an  order  of  that  kind 
must  be  regarded  as  merely  directory,  if  it  be 
the  accustomed  duty  of  such  a  commissioner 
to  inform  the  court  of  what  he  has  done  un- 
der its  authority,  as  1  think  there  can  be  no 
doubt  it  is.    And  as  to  the  disposal  of  the 
costs,  that  is  a  matter  (as  concerns  this  ques- 
tion) altogether  equivocal ;  for  the  court 
30        has  undoubtedly  *the  power  to  dispose 
of  the  costs  which  have  accrued,  from 
time  to  time,  at  any  stage  of  the  cause,  or 
not   to  dispose  of  them  at  all,  according  to 
its  discretion.    These  circumstances,  there- 
fore, can  only  tend  to  raise  a  probability  that 
the  court  may  have  supposed  the  effect  of  its 
decree  would  be  final  instead  of  interlocutory  ; 
and  even  in  that  point  of  view  can  have  no 
weight,  if  the  substantial  purpose  and  scope 
of  the  decree  was,  as  I  think  I  have  shewn, 
of  an  interlocutory  character.     Such  a  sup- 
position of  the  court  would  be  a  speculative 
inference  from  the  provisions  of  the  decree, 
unnecessary  in  the  discharge  of  its  duty,  and 
in    no  wise  obligatory  upon   its  future  con- 
duct ;  in  truth,  an  abstract  opinion  merely, 
which  it  was  at  liberty  to  disregard,  and  has 
in  fact  (if  ever  entertained)  disregarded,  in 
its  subsequent  action  upon  the  subject. 

It  is  obvious  that  the  whole  apparent  diffi- 
culty upon  this  question  has  arisen  from  the 
omission  in  the  decree,  of  a  direction  to  the 
marshal  to  report  his  proceedings  to  the  court. 
If  that  had  been  done,  I  presume  no  one 
would  have  que9tioned  the  interlocutory 
character  of  the  decree.  And  yet  nothing  is 
clearer  to  my  mind  than  that  such  a  direction 
in  a  decree  would  not  make  it  interlocutory, 
if  it  gave  final  relief  by  its  provisions ;  and 
60,  on  the  other  hand,  that  the  omission  of 
such  a  direction  would  not  make  a  decree  final, 
if  t>y  its  provisions  the  relief  was  interlocu- 
tory. Such  an  omission  is  not  an  error  of 
jadgrment  in  the  court,  requiring  the  correc- 
tion of  an  appellate  tribunal,  but  is  rather  in 
the  natureof  a  clerical  misprision,  which  the 
court  may  at  any  time  thereafter  correct,  and 


which  in  fact  it  does  correct  by  its  subse- 
quent treatment  of  the  decree  as  interlocu- 
tory. 

I  can  perceive  no  inconvenience  whatever 
from  my  interpretation  of  the  decree  in  ques- 
tion. It  certainly  cannot  operate  so  as  to 
defeat  the  justice  of  this  case ;  but  on  the 
contrary  must  have  the  effect  of  promoting 

it,  if  the  decree  be  erroneous  upon  its 
31        merits.    To  *that  desirable  object,  it  is 

true,  I  would  not  sacrifice  principles 
important  and  salutary  in  the  general  admin- 
istration of  justice  ;  but  the  attainment  of  it 
can  furnish  no  argument  against  the  exer- 
cise of  the  appellate  jurisdiction  of  this  tribu- 
nal. The  uniform  establishment  of  the 
criterion  to  which  I  have  resorted,  can,  in  my 
estimation,  be  productive  of  none  but  benefi- 
cial results.  The  effect  of  discarding  it 
would  often  times  be  to  fix  upon  the  inferior 
court  an  error  by  implication,  and  to  occa- 
sion uncertainty  as  to  the  proper  forum  for 
obtaining  redress.  On  the  other  hand,  what 
harm  can  be  done  by  extending  to  the  court 
of  original  cognizance  the  indulgent  belief, 
that  it  did  not  wilfully  turn  aside  from  the 
safe  and  beaten  path  of  equitable  administra- 
tion, for  the  purpose  of  delegating  an  arbi- 
trary and  unrestrained  judicial  authority  to  a 
merely  ministerial  officer  ?  Where  can  be  the 
mischief  or  inconvenience,  whenever  the  ju- 
dicial action  of  the  court  itself  in  the  cause 
has  not  been  perfected,  of  permitting  it  to 
control  the  ministration  of  its  servants,  and 
even  to  turn  back  and  correct  its  own  errors 
of  omission  and  commission,  instead  of  driv- 
ing the  parties  into  an  appellate  forum  ?  I 
admit  the  wisdom  and  obligation  of  the  legis- 
lative policy  which  inhibits  the  re-examina- 
tion of  an  adjudicated  cause  after  the  lapse 
of  the  prescribed  period.  But  the  policy  and 
duty  of  preventing  such  re-examination  in 
the  appellate  tribunal,  Jt>ef ore  the  final  adju- 
dication of  the  inferior  jurisdiction,  are 
equally  apparent,  save  only  in  those  cases, 
founded  on  peculiar  reasons,  which  have  been 
made  exceptions  by  legislative  enactment. 
Nor  do  I  perceive  the  expediency  of  attempt- 
ing to  guard  against  injurious  delays  in  the 
judicial  action  of  the  primary  forum,  after  the 
merits  of  the  cause  have  been  there  settled, 
by  the  necessity  of  encountering  equal  if  not 
greater,  and,   it  may  be,  repeated  delays  in 

the  supervising  tribunal. 
32  *On  this  subject,  but  little  light  is  to 

be  obtained  from  the  practice  and 
decisions  of  the  english  chancery.  There 
they  have  no  practical  distinction  between 
interlocutory  and  final  decrees,  as  regards 
the  right  of  appeal.  That  right  is  not,  as 
with  us,  regulated  by  statute,  and  from  the 
time  of  its  first  introduction  has  existed  as 
well  in  relation  to  interlocutory  as  to  final 
decrees.  It  is  somewhat  remarkable  that  a 
misapprehension  of  that  matter  should  have 
prevailed  so  extensively  amongst  us,  as  the 
english  books  of  practice  are  quite  explicit 
in  regard  to  it :  see  1  Harr.  Ch.  454,  457,  2 
Smith's  Ch.  Pract.  40.  Seaton*s  Forms  3,— 
from  which  it  is  clear  that  an  appeal  lies  to 
the  house  of  lords  from  any  interlocutory 
order.     The  right  of  appeal,  according  to  the 
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english  practice,  does  not  depend  upon  the 
stage  at  which  the  cause  has  arrived,  but 
upon  an  arbitrary  regulation,  equally  appli- 
cable to  interlocutory  and  final  decrees,  to 
wit,  the  enrolment  of  the  decree  or  order. 
The  enrolment  is  at  the  instance  of  a  party, 
by  a  docquet  prepared  from  proceedings, 
papers  and  pleadings  in  the  cause,  which  is 
examined  and  signed  by  the  sixclerk,  and 
left  with  the  secretary  of  decrees  for  the  sig- 
nature of  the  lord  chancellor,  by  which  it  is 
completed.  2  Smith's  C  h.  Pract.  4.  Prior  to 
enrolment,  an  order  or  decree,  however  final 
in  its  character,  may  be  corrected  or  varied, 
on  a  petition  for  rehearing  before  the  same 
judge,  or  of  appeal  to  the  lord  chancellor, 
which  is  regarded  as  a  rehearing  and  governed 
by  the  same  rules.  After  enrolment  there 
can  be  no  rehearing  of  a  decree  or  order, 
whatever  may  be  its  character  ;  and  the  only 
appeal  is  to  the  house  of  lords.  The  enrol- 
ment may  be  made  as  soon  as  it  can  be  pre- 
pared, but  six  months  are  allowed  for  it,  and 
after  that  an  order  may  be  obtained  from  the 
lord  chancellor,  nunc  pro  tunc.  It  is  not  pre- 
vented by  the  death  of  a  party,  or  abatement 
of  the  suit.  If  a  party  wishes  to  pre- 
33  vent  a  decree  or  order  from  being  •re- 
heard before  the  judge  who  pronounced 
it,  or  an  appeal  to  the  lord  chancellor,  he 
must  enrol  it ;  the  effect  of  which  is  to  make 
the  decree  or  order  of  the  vice-chancellor  or 
the  master  of  the  rolls,  that  of  the  lord  chan- 
cellor, and  to  deprive  the  latter  of  the  power 
of  rehearing,  whether  the  decree  or  order  be 
originally  his  own,  or  that  of  one  of  the  other 
judges.  But  the  enrolment  may  be  prevented 
by  a  petition  of  rehearing,  or  appeal  to  the 
lord  chancellor,  or  a  caveat  filed  for  the  pur- 
pose of  enabling  a  party  so  to  proceed  within 
a  given  time.  On  this  subject  see  2  Smith's 
Ch.  Pract.  2,  3.  4, 14,  18,  27,  39,  426.  1  Harr. 
Ch.  439,  442,  481.  The  effect  of  an  enrolment 
is  the  same  in  regard  to  a  bill  of  review,  what- 
ever may  be  the  character  of  the  decree ;  so 
that  if  a  party  resorts  to  the  same  tribunal 
after  enrolment,  he  must  do  it  by  bill  of 
review,  though  the  decree  be  merely  interloc- 
utory. 2  Madd.  Ch.  454,  464.  2  Smith's  Ch. 
Pract.  48,  49,  64.  Thus  it  will  be  seen  that 
though  the  enrolment  does  not  depend  upon 
the  nature  of  the  decree,  yet  it  has  the  effect 
of  giving  it  a  decree  of  finality  ;  and  hence 
it  is  also  resorted  to  by  a  party  to  give  addi- 
tional security  to  his  title,  to  enable  him  to 
plead  the  decree  against  another  suit  for  the 
same  purpose,  and  to  obtain  the  benefit  of 
the  limitation  to  an  appeal  by  the  standing 
order  of  the  house  of  lords,  which  is  computed 
from  the  enrolment,  and  not  from  the  date  of 
the  decree.     2  Smith's  Ch.  Pract.  2,  3. 

The  practice  of  enrolment  is  unknown  in 
Virginia,  as  are  many  other  matters  of  prac- 
tice in  the  multifarious  and  expensive  system 
of  the  english  chancery,  requiring  numerous 
officers,  and  calculated  to  promote  accuracy 
and  precision,  and  relieve  the  court  from 
laborious  details,  by  condensing  and  simpli- 
fying the  questions  submitted  to  its  consider- 
ation. As  we  do  not  resort  to  the  practice  of 
enrolment,  our  course  has  been  to  look  to  the 
character   of    the   decree,    in    reference    to 


34  rehearings,     'appeals,     and    bills    of 
review.    With  us  the  right  of  appeal, 

from  the  foundation  of  the  government,  has 
been  regulated  by  statute,  and  for  a  number 
of  years  was  made  to  depend  altogether  upon 
the  finality  of  the  decree,  in  relation  to 
appeals  to  the  supreme  court  of  appeals. 
Thus  the  acts  of  October  1778  and  May  1779, 
establishing  the  court  of  appeals  (9  Hen.  stat. 
at  large  523,  4,  10  Id.  90,)  and  the  revised  act 
of  1792,  (13  Id.  406,)  by  their  plain  terms 
require  the  decree  or  decision  of  the  court 
below  to  be  final.  The  manifest  meaning, 
ex  vi  termini,  was  that  the  cause  should  be 
terminated  before  its  removal  to  the  appellate 
jurisdiction  ;  and  the  obvious  policy  was  to 
prevent  the  delay  and  expense  of  unnecessary 
and  reiterated  appeals.  Appeals  were  not 
allowed  from  interlocutory  decrees  to  the 
court  of  appeals  until  January  1798,  when,  by 
an  act  of  that  date,  a  limited  right  of  appeal 
from  interlocutory  decrees  was  introduced, 
which  has  been  since  continued  under  various 
modifications.  2  Rob.  Prac.  421-5.  But  the 
right  of  appeal  from  final  decrees  still  stands 
upon  its  original  footing.  1  Rev.  Code,  ch. 
66,  §  .SO,  51,  p.  206.  Suppl.  to  Rev.  Code,  p. 
146,  7. 

The  result  of  our  legislative  policy  on  this 
subject  has  been,  that  as  a  general  rule,  the 
jurisdiction  of  the  supreme  appellate  tribunal 
does  not  begin  until  that  of  the  inferior  court 
has  terminated  ;  that  an  appeal  properly 
allowed  brings  into  discussion  before  the  ap- 
pellate court  all  the  previous  proceedings  in 
the  cause  ;  and  that  pending  an  appeal,  the 
further  cognizance  and  proceedings,  of  the 
court  below  are  suspended  in  relation  to  any 
question  involved  in  the  cause,  so  far  as  its 
merits  are  concerned.  In  these  respects  we 
have  departed  from  the  rules  of  the  english 
chancery.  There,  a  decision  of  the  chancel- 
lor which  settles  a  principle,  or  gives  relief 
to  any  extent,  may  be  brought  at  once  t>e- 
fore  the  house  of  lords,  if  the  decree  or  order 
has  been  enrolled  :  there  the  discussion 

35  in  the  appellate   forum   is 'confined  to 
the  decree  or  order  appealed  from,  and 

cannot  be  extended  to  any  previous  proceed- 
ing, however  much  the  justice  of  the  case 
may  require  it,  without  a  formal  extension 
of  the  appeal,  (2  Smith's  Ch.  Pract.  41. 
Bouchier  v.  Dillon,  5  Bligh  714)  :  and  there 
the  appeal  does  not  suspend  proceedings 
upon  the  decree,  without  a  special  order, 
which  is  rarely  granted.  2  Smith's  Ch. 
Pract.  68,  69.  Willan  v.  Willan,  16  Ves.  216, 
Walburn  v.  Ingilby,  1  Mylne  &  Keene  61,  6 
Cond.  Eng.  Ch.  Rep.  498. 

It  will  be  seen  from  an  examination  of  the 
numerous  decisions  of  this  court  on  the  sub- 
ject of  the  finality  of  decrees,  in  reference  to 
appeals,  bills  of  review  &c.  that  they  have 
all  been  founded  upon  the  idea,  that  a  decree 
is  not  final  unless  the  cause  itself  has  been 
thereby  terminated  in  the  court  below.  Thus, 
though  a  decree  decides  upon  the  question  of 
title,  or  otherwise  settles  the  principles  of 
the  cause,  Young  v.  Skipwith,  2  Wash.  300. 
Grymes  v.  Pendleton,  1  Call  54.  M'Call  v. 
Peachy,  1  Call  55.  Bowyer  &c.  v.  Lewis,  1 
Hen  &  Munf.  553,— though  it  dismisses  the 
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plaintiff's  bill  as  to  one  of  two  separate  sub- 
jects of  controversy,  and  as  to  the  other  also 
determines  the  rights  of  the  parties,  Temple- 
man  V.  Steptoe,  1  Mtinf .  339, — though  a  de- 
cree nisi  directs  that  the  tract  of  land  in  the 
bill  mentioned  be  surveyed  and  part  thereof 
allotted  to  the  plaintiff,  and  that  the  defend- 
ant shall  execute  to  him  a  conveyance  for 
such  part,  and  pay  the  costs  of  the  suit,  Al- 
diidge  &c.  V.  Giles  &c.,  3  Hen.  &  Munf .  136, — 
though  the  decree  directs  the  defendant  to 
pay  to  the  plaintiff  hires  to  be  ascertained 
by  commissioners,  and  to  deliver  up  the  prop- 
erty, to  be  sold  by  the  commissioners,  and 
the  proceeds  applied  to  payment  of  the  plain- 
tiff's claim  and  the  costs  of  suit,  and  the 
residue,  if  any,  to  be  paid  to  the  defendant, 
Mackey  v.  Bell,  2  Munf.  523,— though,  at 
the  suit  of  creditors  against  executors  and 
devisees,  it  empowers  the  executors  to  sell 
such  of  the  lands  held  by  the  devisees, 

36  as,  *after  application  of  the  testator's 
goods  and  credits,   shall  be  necessary 

for  the  payment  of  his  debts,  Goodwin  v. 
Miller,  2  Munf.  42, — though  it  awards  to  the 
plaintiff  his  principal  money,  interest  and 
costs,  if  it  directs,  in  the  event  of  an  unpro- 
ductive execution,  that  certain  trust  property 
shall  be  delivered  by  the  defendant  to  the 
marshal  to  be  sold,  and  the  proceeds,  after 
deducting  a  sum  to  be  deposited  for  another, 
to  be  applied  to  the  satisfaction  of  the  plain- 
tiff, Hill's  ex'or  v.  Fox's  adm'r,  10  Leigh 
^7, — ^t hough,  in  a  mortgage  suit,  it  forecloses 
the  mortgage  and  directs  the  sale  of  the 
property,  Fairfax  v.  Muse's  ex'ors,  2  Hen.  & 
Munf.  558.  BUzey  v.  Lane's  ex'x,  Id.  592. 
Allen  V.  Belches,  Id.  595,— yet  in  all  these 
cases  the  decree  is  only  interlocutory,  if 
something  yet  remains  to  be  done  in  the 
cause,  and  so  the  parties  are  not  put  out  of 
court. 

On  the  other  hand,  there  is  no  case  decided 
by  this  court,  in  which  the  decree  has  been 
held  to  be  final  where  the  judicial  action  of 
the  court  in  the  cause  has  not  been  exhausted. 
I  do  not  mean  that  it  is  necessary  the  court 
by  its  decree  should  respond  to  all  the  ques- 
tions in  controversy,  or  to  the  whole  relief 
prayed  in  the  bill,  its  silence  being  often 
equally  emphatic ;  but  that  this  court  has 
never  held,  where  a  given  relief  was  contem- 
plated, that  the  decree  was  final,  if  something 
remained  to  be  done  in  the  cause  to  render  it 
effectual.  The  case  of  Harvey  &  wife  v. 
Branson,  1  Leigh  108,  has  been  strongly 
urged  upon  us  by  the  appellee's  counsel ;  but 
the  principles  of  that  case,  in  my  opinion, 
are  altogether  different  from  those  properly 
applicable  to  this.  That  case,  and  the  case 
of  Borden  v.  Bowyer  Ac.  connected  and  de- 
termined with  it,  involved  the  distri- 
bution and  appropriation  of  a  fund  arising 
out  of  the  sales  of  detached  fragments 
of  what  was  originally  an  immense  es- 
tate of  unsettled  lands,  but  the  greater  por- 
tion of  which  had  been  disposed  of  before 
the  existence  of  the  controversy.    The 

37  suits  were  pending  many  years,  *and 
the  fund  had  accumulated  under  the 

management  of  an  agent  (appointed  by  the 
court  and  acting  as  commissioner  and  cura- 


tor) from  the  proceeds  of  sales  made  by  him 
from  time  to  time,  and  accessions  to  it  were 
to  accrue  indefinitely  thereafter  from  like 
sales  that   he  was  to  continue  to  make   as. 
opportunities    should    offer.    The    commis- 
sioner had  ample  powers  to  sell  and  convey 
by  private  contracts  according  to  his  discre- 
tion, and  to  loan  out  and  secure  the  proceeds 
from  time    to  time.    Under  these    circum- 
stances (which  I  derive  not  merely  from  the 
reported  statement,  but  from  my  own  recol- 
lection, having  been  counsel  in  the  cause  in 
the  chancery  court)  the  court  undertook  to 
dispose  of  the  whole  subject  by  a  decree  con* 
formable  to  its  views  of  the  rights  of  the 
parties,  and  embracing  not  merely  the  mon- 
eys on  hand,  but  also  the  incremen t  thereafter 
from  the  future  sales.    That  decree  was  sub- 
stantially the   ultimate  judicial  disposition 
of  a  continuing  trust;  and  a  final  decree 
could  not  be  made  in  the  cause  in  any  other 
mode  than  that  adopted  by  the  court.    It  gave 
the  whole  relief  contemplated  by  the  court, 
and  no  further  action  of  the  court  in   the 
cause  was  requisite.    It  distributed  and  ap- 
propriated not  only  the  fund  on   hand,  but 
all  that  was  thereafter  to  accrue  under  the 
continued  agency  of  the  commissioner.    If 
the  commissioner  performed  his   prescribed 
duties  in  good  faith,  the  parties  could  sus- 
tain no  prejudice  from  any  want  of  authority 
on  his  part ;  and  if  he  acted  unfaithfully,  he 
would  be  liable  to  the  control  of  the  court,  in 
like  manner  as  any  other  ministerial  ofiicer 
engaged  in  the  execution  of  its  decrees.    It 
is  trite  there  were  reservations  in  the  decree, 
of  leave  to  the  parties,  at  any  time  thereafter, 
to  apply  to  the  court  to  supersede  the  com- 
missioner, or  to  appoint  any  other  commis- 
sioner or  commissioners  to  act  with  or  to 
succeed  him,  or  to  have  the  unsold   lands 
divided    amongst   the  parties  according   to 
their  prescribed  proportions.    But  those  res- 
ervations for  the  more  complete  and 
38        beneficial  ^execution  of  the  decree,  so 
far  as    they    could  be    considered  as 
transcending  the  incidental   powers  of  the 
court,  did  not  render  the  decree  the  less  final, 
but  were  powers  withdrawn  from  the  cause 
and  engrafted  upon  the  decree,  from  which 
thenceforth  they  derived  their  whole  force 
and  efficacy.     The  case,   it  seems  to  me,  is 
widely  different  from    the  one    before  us, 
which  is  rather  that  of  the  constitution  of  a 
new  fund  than  the  disposal  of  one  then  exist- 
ing, and  more  like  a  decree  for  the  sale  of 
mortgaged  premises  without  provision   for 
conferring  upon  the  purchaser  at  the  sale 
directed  the  title  to  the  property. 

The  other  cases  of  decrees  held  by  this 
court  to  be  final  require  but  little  notice. 
Those  of  Sheppard's  ex'or  v.  Starke  &  wife, 
3  Munf.  29,  and  Thorntons  v.  Fitzhugh,  4 
Leigh  2(>9,  turned  upon  reservations  in  the 
decree  of  a  future  resort  to  the  court,  which 
were  decided  not  to  affect  their  finality. 
That  of  Royall's  adm'rs  v.  Johnson,  &c.,  1 
Rand.  421,  presented  the  question  whether  a 
decree  was  final  as  to  one  defendant  though 
interlocutory  as  to  the  rest ;  and  it  was, 
under  the  circumstances,  decided  in  the 
affirmative.     A  similar  question  had  arisen 
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in  the  case  of  Alexander's  heirs  v.'  Coleman 
&  wife,  6  Munf.  328,  in  which  the  result  of 
the  opinions  of  a  divided  court  was  that  the 
decree,  under  the  circumstances,  was  inter- 
locutory. These  cases,  thoug^h  cited  in  the 
argument,  have  no  bearing*  upon  the  present, 
except  so  far  as  the  reasoning  of  the  judges 
may  be  supposed  to  throw  light  upon  the 
general  subject. 

It  seems  to  me  that  the  effect  of  treating 
such  a  decree  as  the  one  in  question  as  final, 
is  to  impair  the  controlling  power  of  the  court 
of  original  cognizance  over  the  execution  of 
its  own  decree ;  for  it  is  obvious  that  it  would 
be  nugatory  for  that  court  to  set  aside  a  sale 
under  the  decree,  however  great  the  sacrifice, 
because  of  an  objection  arising  out  of  a 
defect  in  the  decree  itself,  without  at  the 
same  time  correcting  the  decree, 
39  *  which  cannot  be  done  upon  the  sup- 
position of  its  finality  ;  though  in  such 
a  case  we  have  a  right  to  suppose  that  the 
property  was  sacrificed,  because  the  pur- 
chaser was  not  expected  to  obtain  a  convey- 
ance of  the  title,  or  that  injustice  is  done  him 
by  withholding  the  title  after  he  has  paid 
the  value  of  the  property.  It  cannot  be 
doubted  that  a  decree  or  order  of  the  court  at 
some  stage  of  the  cause  is  necessary  to  en- 
able the  purchaser  to  obtain  the  title  ;  and  if 
that  decree  or  order  be  made  subsequently 
to  the  sale,  it  is  the  final  decree  or  order  in 
the  cause,  and  consequently  the  decree  for 
sale  interlocutory.  It  would  derogate  much 
from  the  power  and  dignity  of  that  court,  to 
treat  the  purchaser  as  having  acquired  a 
right  to  the  property,  and  at  the  same  time 
turn  htm  round  to  a  new  suit  for  the  purpose 
of  obtaining  a  conveyance.  In  truth,  how- 
ever, the  purchaser  acquires  no  right  until 
a  confirmation  of  the  sale  by  the  court ;  and 
until  the  order  confirming  the  report,  he  is 
only  inchoately  and  not  absolutely  a  pur- 
chaser, having  till  then  no  fixed  interest  in 
the  subject.  That  such  is  the  english  doc- 
trine is  well  settled  :  Sugd.  on  Vend.  50,  51, 
52.  57.  Ex  parte  Minor,  11  Ves.  559.  Twigg 
V.  Fifield,  13  Id.  517.  Anson  v.  Towgood,  1 
Jac.  &  Walk.  619  The  same  doctrine  has 
been  recognized  by  this  court  in  several 
cases.  Crews  v.  Pendleton,  &c.  1  I^eigh  297. 
Hey  wood  v.  Covington's  heirs,  4  Id.  373. 
Taylor  v.  Cooper,  10  Id.  317,  from  the  first  of 
which  it  will  be  seen  that  before  the  con- 
firmation of  the  report  and  conveyance  of 
the  title,  the  purchaser  must  resort  to  that 
tribunal  in  which  the  proceedings  were  had, 
for  the  adjustment  and  enforcement  of  his 
claims. 

It  has  been  suggested  by  one  of  the  appel- 
lee's counsel,  that  in  relation  to  mortgages 
this  court  has  departed  from  the  english  doc- 
trine, according  to  which  he  supposes  the 
decree  for  foreclosure  to  be  final,  and  that 
the  english  rule  was  followed  by  the  supreme 
court  of  the  United  States,  in  the  case 
40  of  Ray  v.  Law,  3  Cranch  179.  ♦But 
upon  consulting  the  authorities,  it  will 
be  found  that  the  english  doctrine  is  directly 
the  contrary ;  and  it  will  be  seen  from  the 
report  of  Ray  v.  Law,  that  it  was  decided 
without  argument,  and,  it  would  seem,  with- 


out much  consideration.  The  english  rule 
is,  that  the  final  order  to  a  decree  of  fore- 
closure is  absolutely  necessary  to  its  perfec- 
tion ;  so  much  so,  that  without  its  l)eing 
obtained,  a  decree  of  foreclosure  is  not  a 
good  plea  to  a  bill  to  redeem.  5  Bac.  Abr. 
733.  Coote  on  Mortg.  527.  Senhouse  v.  Earl, 
2  Ves.  450.  The  length  to  which  the  rule 
has  been  carried  appears  from  the  case  of 
Thompson  v.  Grant,  4  Madd.  Ch.  Rep.  438. 
There  a  question  arose  as  to  the  effect  of  a 
decree  of  foreclosure  in  another  cause.  The 
decree  had  directed  the  master  to  take  an  ac- 
count of  principal,  interest  and  costs,  and 
that  upon  the  defendant's  payment  thereof 
within  six  months  after  the  making  of  the 
report,  at  such  time  and  place  as  the  master 
should  appoint,  the  plaintiff  should  convey 
and  reassign  the  mortgaged  premises;  but 
that  in  default  of  such  payment  by  the  time 
aforesaid,  the  defendant  should  thenceforth 
stand  absolutely  debarred  and  foreclosed  of 
and  from  all  right,  title,  interest  and  equity 
of  redemption  of  and  to  the  said  mortgaged 
premises.  The  master  reported  the  amount 
du«  to  the  plaintiff  for  principal,  interest 
and  costs,  and  appointed  a  day  for  payment 
thereof  by  the  defendant  to  the  plaintiff. 
Afterwards,  on  affidavit  of  nonpayment,  a 
final  order  was  made  that  the  defendant 
should  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  right,  title,  interest 
and  equity  of  redemption  in  and  to  the  mort- 
gaged premises.  But  the  mortgagee,  l>e- 
tween  the  decree  of  foreclosure  and  the  final 
order,  made  his  will,  by  which  he  devised 
all  lands  which  should  be  vested  in  him  by 
mortgage  at  the  time  of  his  death,  as  part  of 
his  personal  estate.  He  did  not  die  until 
after  the  final  order,  and  the  question  was 
whether  the  mortgaged  premises  passed  by 

the  devise  ;  and  it  was  held  that  they 
41        ♦did  not,  the  effect  of  the  final  order 

being  to  convert  the  mortgage  chattel 
interest  into  a  fee  simple  estate.  Thus,  not- 
withstanding the  decree  of  foreclosure,  the 
mortgage  still  remained  a  mortgage,  and 
would  have  passed  as  such  under  the  devise 
but  for  the  intervention  of  the  final  order, 
which  changed  the  character  of  the  estate 
and  took  it  out  of  the  operative  words  of  the 
devise,  the  foreclosure  being  completed  by 
the  final  order,  and  the  decree  previously 
merely  interlocutory  and  prospective.  And 
upon  this  ground  the  cause  was  decided 
against  the  devisees,  though  there  were 
other  terms  in  the  de  /ise  which  would  have 
embraced  the  estate,  if  after  acquired  lands 
could  have  passed  by  will. 

If  it  should  be  supposed  that  purchasers 
under  such  a  decree  as  the  one  we  are  con- 
sidering would  be  liable  to  mischief  by  treat- 
ing it  as  interlocutory  instead  of  final,  I 
would  remark  that  the  mischief,  in  my  ap- 
prehension, lies  the  other  way  ;  for  though 
the  lapse  of  five  years  protects  the  decree,  if 
final,  from  being  reversed  by  appeal  or  bill 
of  review,  yet  within  that  period  it  is  infalli- 
bly liable  to  such  reversal,  because  fatally 
erroneous  from  its  very  finality  ;  and  if  so 
reversed,  the  purchaser's  claim  must,  for  the 
same    reason,   necessarily  fall :  whereas   if 
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the  decree  be  iDterlocutory,  the  purchaser 
has  nothing  to  do  but  to  obtain  a  con  firm  a- 
tion  of  the  report  and  a  conveyance  of  the 
title,  in  which  aspect  there  is  no  error  nor 
irregularity  in  the  proceeding,  and  he  is  then 
protected  against  all  other  irregularities  in 
the  cause,  if  the  proper  parties  having  title 
to  the  subject  be  before  the  court ;  the  rule  be- 
ing, that  a  purchaser  has  a  right  to  presume 
that  the  court  has  taken  the  steps  necessary 
to  investigate  the  rights  of  the  parties,  and 
on  that  investigation  has  properly  decreed  a 
sale.  2  Smith's  Ch.  Pract.  198.  Bennet  v. 
Harrell,  2  Sch.  &  Lef.  566.  In  fine,  I  cannot 
perceive  the  priority  of  construing  a  de- 

42  cree  to  be  final,  and  thereby  ♦render- 
ing it  erroneous,  when    the  regarding 

it  as  interlocutory  relieves  it  from  the  im- 
puted error. 

The  foregoing  views  lead  me  to  the  conclu- 
sion that  the  decree  of  March  1825  was  inter- 
locutory. 

Upon  the  merits,  that  decree  is  clearly 
erroneous.  [The  judge  here  pointed  out  the 
errors,  but  the  correction  of  them  involved 
no  such  general  principle  as  would  make  a 
particular  report  thereof  necessary,  or  in- 
deed proper.  After  stating  the  nature  and 
extent  of  each  of  the  errors  so  pointed  out, 
he  proceeded  as  follows:] 

For  these  errors  the  decree  of  1825,  and  the 
final  decree  of  1829  of  which  it  forms  the 
basis,  ought,  in  my  opinion,  to  be  reversed, 
and  the  sale  made  under  the  former  of 
Cocke's  moiety  of  the  Kentucky  land  ^which 
has  never  been  confirmed)  set  aside,  the 
property  having  been  subjected  for  an 
improper  amount,  and  purchased  in  by  the 
appellee  at  a  sacrifice.  I  cannot  agree  with 
appellee's  counsel,  that  the  infant  heirs  of 
Cocke  not  having  appealed,  the  appellant  has 
no  right  to  complain  of  the  improper  sale  of 
the  land,  on  the  ground  that  he  has  no 
interest  in  that  matter.  He  has,  as  1  con- 
ceive, an  interest  in  it  as  the  representative 
of  his  testator's  personal  estate,  which 
being  liable  to  make  up,  for  satisfaction 
of  the  decree,  any  inadequacy  of  the  pro- 
ceeds of  the  sale,  must  be  prejudiced  by  a 
sacrifice  of  the  land.  Another  fatal  error  in 
the  proceedings  subsequent  to  the  interlocu- 
tory decree  is,  that  the  appellant  is  person- 
ally subjected  to  the  payment  of  the  balance 
found  against  his  testator,  upon  an  account 
of  his  administration  not  warranted  by  the 
pleadings  in  the  cause.  The  effect  of  a 
revival  of  the  fuit  as  to  him,  if  it  had  been 
regularly  made  (though  there  seems  to 
have  been  no  order  of  revival  against,  nor 
process  of  revival  executed  upon  him), 
would  have  been  only  to  authorize  a  decree 
against  him  de  bonis  testatoris,  for  the  bal- 
ance ascertained  against  his  testator, 

43  and  not  a  decree  ♦against  him  person- 
ally on  the  ground  that  he  had  wasted 

or  failed  to  account  for,  or  had  in  his  hands, 
assets  of  his  testator,  without  giving  him 
an  opportunity  of  being  heard  on  that  sub- 
ject, in  answer  to  a  bill  with  proper  aver- 
ments ;  and  upon  the  filing  of  such  a  bill, 
a  sale  of  the  land  ought  to  be  suspended, 
until  the  result  of  a  settlement  of  the  admin- 


istration accounts  should  shew  whether  that 
property  could  not  be  relieved  by  the  appli- 
cation of  the  personal  assets  to  any  balance 
in  favour  of  the  defendant. 

My  opinion  therefore  is,  that  the  decrees  of 
1825  and  1829,  and  all  proceedings  under 
them,  should  be  reversed  and  annulled, 
and  the  cause  remanded  in  order  to  be  pro- 
ceeded in  according  to  the  principles  above 
indicated. 

ALLEN,  J.,  concurred. 

BROOKE,  J.  There  certainly  is  an  import 
tant  difference  between  an  interlocutory  and 
a  final  decree  ;  it  needs  no  ghost  to  tell  us 
that :  but  what  that  difference  is,  is  the  ques- 
tion. I  think  a  decree  which  settles  all  mat- 
ters in  controversy  in  the  pleadings,  and 
gives  the  costs,  is  a  final  decree.  Any  thing 
else  which  is  necessary  to  execute  the  decree 
does  not  change  its  character:  it  may  be 
necessary  to  come  back  to  the  court  for  its 
order,  to  perfect  the  execution  of  the  decree, 
but  that  does  not  affect  its  finality.  The 
case  of  Harvey  &  wife  v.  Branson,  1  Leigh 
108,  was  a  case  in  which  a  commissioner  was 
appointed  by  the  court  to  sell  the  unsold 
lands  &c.  and  leave  was  reserved  to  the 
parties,  at  any  time  whatever,  to  apply  to 
the  court  to  supersede  the  appointment  of  the 
commissioner  to  make  sale  of  the  lands,  or 
to  appoint  any  other  commissioner  or  com- 
missioners to  act  with  or  succeed  him,  or  to 
have  the  unsold  lands  divided  among  the 
parties :  manifestly  leaving  much  more  to  be 

done  by  the  court  in  the  execution  of 
44        the  *decree,  than  in  the  case  before  us. 

In  all  cases,  whether  the  decree  be  in- 
terlocutory or  final,  the  parties  have  always  a 
right  to  the  aid  of  the  court  to  carry  its 
decree  into  effect,  whether  liberty  to  apply 
to  the  court  be  reserved  or  not,  unless  where 
the  decree  is  regularly  fulfilled  in  all  its  pro- 
visions. In  the  case  cited  I  said,  that  I  con- 
curred in  the  opinion  that  the  decree  was 
final  and  conclusive  as  to  all  cases  (for  there 
were  three)  as  well  upon  the  former  decisions 
of  this  court  on  like  questions,  as  upon  princi- 
ple ;  that  I  considered  the  case  of  Shepherd 
V.  Starke  as  in  point ;  that  the  court  there 
must  have  regarded  the  decree  as  final,  else 
it  could  not  have  entertained  the  bill  of 
review  as  regular  and  proper.  As  to  the 
reservations  in  the  decree,  those  and  all 
similar  reservations,  in  my  view,  were  sim- 
ply in  execution  of  the  decree.  That  case 
I  think  much  stronger  in  the  interlocutory 
features  of  it  than  the  case  before  us  ;  unless 
indeed,  as  seems  to  be  supposed,  errors  in 
a  decree  make  it  interlocutory.  If  soi  there 
are  few  decrees  which  come  before  this 
court,  that  are  not  interlocutory,  though 
treated  as  final. 

The  great  injury  to  the  public  in  consid- 
ering such  decrees  as  the  one  before  us  to  be 
interlocutory,  consists  in  almost  forbidding 
persons  to  purchase  property  under  them, 
and  in  lessening  the  value  of  such  prop- 
erty. The  legislature  has  wisely  limited 
appeals  from  final  decrees  to  a  shorter  period 
than   writs  of  error  and  supersedeas  in  the 
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perhaps  in  a  single  case,  which  will  be  here- 
after noticed.     Bven  in  Kng-land,   a   decree 
for  the  sale  of  land  is  not  regarded  as  final 
until  the  confirmation  of  the  sale  by 

51  the  court;  as  is  abundantly  *shewn  by 
the  authorities  which  my  brother  Bald- 
win has  referred  to,  and  which  I  need  not 
repeat.  I  am  therefore  of  opinion  that  this 
part  of  the  decree  also  (as  to  the  sale  of  the 
land)  is  interlocutory. 

Another  part  of  the  decree  directs  that  the 
outstanding  debts  of  the  firm  shall  be  divided 
between  the  parties  to  the  concern.  Can  it 
be  believed  that  the  court  intended  this  part 
of  the  decree  to  be  final  ?  The  evidences  of 
the  debts,  it  is  to  be  presumed,  were  in  the 
hands  of  Gilpin  ;  since  he  had  been  entrusted 
with  their  settlement  and  collection.  Did 
the  court  mean  to  give  to  him,  one  of  the 
parties  interested,  the  same  unlimited  power 
as  to  the  division  of  the  debts,  as  has  been 
claimed  for  the  marshal  in  relation  to  the 
sale  of  the  land  ?  This  can  hardly  be  pre- 
tended. And  if  he  was  not  to  divide  them, 
who  was  ?  Nobody  is  mentioned  in  the  de- 
cree. This  part  of  the  decree,  then,  can  only 
be  regarded  as  an  expression  of  opinion  on 
the  part  of  the  court,  as  to  what  ought  to  be 
done  with  the  outstanding  debts ;  as  a  decla- 
ration or  settlement  of  one  of  the  principles 
of  the  case ;  leaving  for  adjudication,  in 
some  future  stage  of  the  cause,  the  manner 
in  which  that  principle  should  be  carried  out. 

It  is  apparent  then,  from  every  part  of 
this  decree,  that  the  convenience  and  inter- 
est of  the  parties,  and  the  very  justice  of 
the  case,  required  the  future  action  of  the 
same  court  which  pronounced  it.  Why 
should  we  deprive  that  court  of  the  power  of 
this  necessary  action,  by  pronouncing  the 
decree  final  and  not  interlocutory?  It  is 
said  that  that  court  intended,  by  the  decree 
which  it  pronounced,  to  make  an  end  of  the 
cause,  and  to  put  the  parties  out  of  court. 
If  that  was  the  intention  of  the  court,  we 
might  be  compelled  to  regard  the  decree  as 
final.  But  where  is  the  evidence  of  such 
intention  ?  I  think  I  may  say  confidently 
that  no  such  intention  is  expressed.  What 
are  the  circumstances  from  which  it  may  be 
inferred  ?    I  am  unable  to  perceive  any 

52  *thing  in  the  decree  which  can  serve 
as  a  ground  for  such  inference,  except 

the  circumstances  that  costs  are  decreed, 
and  that  the  court  has  failed  to  direct  the 
marshal  to  report  his  proceedings.  Now,  as 
to  the  decreeing  of  costs,  although  that  cir- 
cumstance may  be  taken  into  consideration 
in  aid  of  other  matters,  in  determining  the 
character  of  a  decree,  yet  it  is  manifest  that 
it  is  entitled  to  but  little  weight,  and  is  very 
far  from  being  conclusive.  In  the  case  of 
Hiirs  ex'or  v.  Fox*s  adm*r,  the  decree  was 
held  to  be  interlocutory,  although  the  costs 
were  decreed.  So  also  in  Mackey  v.  Bell,  2 
Munf.  523,  and  probably  in  many  others. 

As  to  the  failure  to  direct  the  marshal  to 
report :  Although  the  order  to  report  would 
be  conclusive  evidence  of  an  intention  in  the 
court  to  take  future  action  in  the  case,  yet 
it  does  not  follow  that  the  omission  to  make 
such  an  order  is  evidence  of  intention  not  to 


proceed  farther  in  the  cause.  The  omission 
may  have  proceeded  from  mere  inadvertence 
on  the  part  of  the  court ;  or  from  the  reflec- 
tion that  the  marshal  would  be  bound  to 
report,  although  the  decree  contained  no 
positive  order.  Look  at  the  inconvenience 
which  might  result  to  the  parties.  The  mar- 
shal may  abuse  the  authority  committed  to 
him,  and  may  make  a  sale  which  justice  to 
all  parties  would  imperiously  require  to  be 
set  aside.  Yet  if  the  decree  be  final,  that 
measure  of  justice  could  only  be  efiFected  by 
an  appeal  to  this  court,  or  by  a  new  suit 
brought  for  the  purpose.  I  cannot  impute 
such  gross  etTor  to  the  court  below,  on  mere 
inference. 

I  have  a  word  only  as  to  Harvey  &  wife  v. 
Branson.  I  have  no  doubt  of  the  correctness 
of  the  decision  ;  but  it  has  no  application  to 
this  ca.se.  In  addition  to  the  particular  cir- 
cumstances mentioned  by  judge  Baldwin, 
the  express  reservation  of  liberty  to  the  par- 
ties to  apply  to  the  court  to  supersede  the 
commissioner,  &c.  proves  that  the  court 
intended  to  put  an  end  to  that  cause,  and  to 
put  the  parties  out  of  court,  by  pro- 
53  nouncing  a  final  *decree ;  for,  as  judge 
Carr  said,  *4f  the  case  was  still  pending 
and  the  parties  in  court,  what  need  could 
there  be  of  leave  to  the  parties  to  apply  to 
the  court  ?"  This  circumstance,  to  say  noth- 
ing of  other  matters,  distinguishes  that  case 
from  this ;  and  this  circumstance  will  justify 
the  remark  of  judge  Carr,  that  the  power  to 
sell  included  the  power  to  convey.  The 
remark  is  true  as  applied  to  that  case  ;  but  I 
am  not  prepared  to  assent  to  it  as  a  general 
proposition.  The  court  has  the  power  to 
make  that  a  final  decree,  which  might  other- 
wise be  merely  interlocutory. 

Upon  the  whole,  I  am  clearly  of  opinion 
that  the  decree  of  the  26th  of  March  1825  was 
only  interlocutory.  And  this  opens  the  door 
to  an  examination  of  the  alleged  improprie- 
ties of  that  decree.  As  to  them,  I  concur  in  the 
opinion  delivered  by  JUDGE  BALDWIN. 


Henry  v.  Bradford. 

May.  1842,  Riclimond. 

C«se  Approved.— The  decision  in  Maria  and  others  v. 
Surbauah,  2  Rand.  228,  adbered  to. 

Bmsficipatioii  of  Slaves— Increase.*— A  testator  by  his 
will  directs  that  his  nesrro  flrirl  Adah  "shall  only 
serve  ten  years,  and  then  have  her  freedom." 
Durlnff  the  ten  years  Adah  has  a  daughter  named 
Ebby.  A  son  of  Ebby  sues  for  bis  freedom,  ffeld, 
he  is  a  slave. 

In  a  suit  for  freedom  in  the  county  court 
of  Accomac,  by  Henry  son  of  Ebby  against 
John  Brown  Bradford,  the  jury  returned  a 
special  verdict,  which  found  the  following 
facts  : 

That  by  the  will  of  Brown  Bradford,  ad- 
mitted to  record  in    the  court  of  Accomac 


^Bmanclpstlon  of  Slaves- Increase.— On  this  subject, 
see  quotation  from  Wood  v.  Humphreys.  12  Gratt. 
334,  where  the  principal  case  is  cited,  in  foot-noU  to 
Osborne  v.  Taylor,  12  Gratt.  117. 
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county  the  27th  of  January  1795,   the  testa- 
tor devised  and  bequeathed  as  follows  : 

54  *"I  lend  the  use  of  my  plantation  and 
all  the  rest  of  ray  property  unto  my 

dear  wife  Peggy  Bradford  during  her  widow- 
hood, to  school  and  bring  up  my  children  on  ; 
but  my  will  is  that  my  negro  girl  Adah 
shall  only  serve  ten  years,  and  then  have 
her  freedom  :  likewise  my  negro  boy  Abra- 
ham shall  serve  twelve  years,  and  then  have 
his  freedom."  That  the  negro  girl  Adah,  in 
the  said  will  named,  was  a  slave  of  the  said 
Brown  Bradford,  and  survived  her  said  mas- 
ter. That  the  testator  died  the  5th  of  De- 
cember 1794;  and  after  his  death,  and 
before  the  expiration  of  ten  years  from  his 
death,  to  wit,  on  the  15th  of  March  1798,  the 
said  Adah  had  a  child  named  Ebby,  born  on 
the  day  last  mentioned.  That  the  said  Ebby 
was  the  mother  of  the  plaintiff,  who  was  born 
on  the  15th  day  of  May  1815.  That  the  plain- 
tiff was  born  in  the  possession  of  the  defend- 
ant, and  that  he  has  ever  since  been  in  his 
possession  and  held  by  him  as  his  slave, 
and  is  still  so  held. 

The  county  court,  being  of  opinion  that 
the  law  upon  the  special  verdict  was  for  the 
defendant,  gave  judgment  in  his  favour. 

Henry  petitioned  the  circuit  court  of  Acco- 
mac  for  a  supersedeas,  which  was  denied  ; 
and  then  he  presented  a  petition  to  a  judge 
of  this  court  for  a  supersedeas  to  the  judg- 
ment of  the  circuit  court,  which  was  allowed. 

The  cause  was  argued  by  Lyons  for  the 
plaintiff,  and  John  ^,  May  for  the  defend- 
ant. The  plaintiff  contended,  that  accord- 
ing to  the  principle  of  Isaac  v.  West*s  ex*or, 
6  Rand.  652,  the  civil  condition  of  Adah 
was,  immediately  on  the  death  of  the  testa- 
tor, changed  from  that  of  slavery  to  free- 
dom, although  she  was  to  serve  ten  years ; 
that  Ebby,  though  born  when  her  mother 
was  bound  to  service,  was  born  free,  and 
consequently  that  the  plaintiff  was  bom 
free.  The  defendant  contended,  that  accord- 
ing to  the  principle  of  Maria  and  others  v. 
Surbaugh,  2  Rand.    228,  Adah  contin- 

55  ued  a  slave  *until  she  had  served  the 
ten  years,  at  the  expiration  of  which 

time  she  became  a  free  woman  ;  that  her 
children  born  during  the  ten  years  were 
born  slaves  ;  that  Ebby  therefore  was  born 
a  slave,  and  the  plaintiff  also. 

CABELL,  P.  The  court  is  unanimously 
of  opinion  that  this  case  is  ruled  by  that  of 
Maria  and  others  v.  Surbaugh,  and  that 
there  is  no  error  in  the  order  of  the  circuit 
court.  It  is  therefore  considered  that  the 
same  be  affirmed. 


Ashby  V.  Smith  and  Wife. 

May,  1842.  Rlcbmond. 

(Absent  Allen,  J.) 

WHis— Unexecatcd    Trust   to  Purchase    and    Divide 
Lands— Rights  of  Cestui  Que  Trust*— Case  at  Bar.— 

An  inhabitant  of  Frederick  county,  Virginia,  who 

•Husband  and  Wife— Interest  of  Husband  In  Wife's 
Property.— In  Cleek  v.  McOuffln,  89  Va.  328,  15  S.  E. 


died  in  1800,  desired  by  his  will,  1.  that  the  tract  of 
land  on  which  he  lived  should  be  sold  by  his  exec- 
utors, at  such  time  and  upon  such  terms  as  they 
in  their  Judgment  mifirht  think  would  be  most  con- 
ducive to  the  advantage  of  his  heirs;  2.  that  the 
money  arisins'  from  the  sale  should  be  applied  to 
the  purchasinsr  other  lands  upon  the  moi^t  ad- 
vantageous terms,  either  in  the  state  of  Kentucky, 
or  some  other  part  of  the  western  country  that  his 
executors  mifirht  think  would  be  mosttothe  gren- 
eral  interest  of  his  heirs:  and  8.  that  the  lands  so 
purchased  should  be  divided  amonsrst  his  five 
daughters  and  two  sons,  in  the  following  manner; 
each  of  his  daughters  to  have  400  acres,  and  the 
residue  to  be  equally  divided  between  the  two 
sons;  all  of  which  divisions  he  desired  should 
bear  an  equal  porportion  to  each  other  in  respect 
to  the  quality  of  land.  The  testator  appointed  his 
wife  executrix,  and  one  of  the  sons  executor. 
The  son  qualified  as  executor  a  few  months  after 
the  testator's  death,  and  the  widow  died  about 
two  years  afterwards.  The  husband  of  one  of  the 
daughters  purchased  the  risrht  of  another  daugh- 
ter,  and   the  three  other  daughters  sold  their 

rifirhts  to  the  son  who  was  executor.    In  1816. 
56         a  *bill  was  filed  in  the  name  of  the  husband 

and  wife,  to  compel  the  executor  to  execute 
the  trust  by  selling  the  land  and  distributingr  the 
proceeds.  In  1827,  a  supplemental  bill  was  filed, 
setting  forth  that  in  1817  a  sale  was  made,  but  the 
executor  had  taken  no  further  step  towards  the 
execution  of  the  trust;  and  prayinar  that  the  plain- 
tiffs miffht  have  a  decree  for  their  proportion  of 
the  proceeds  of  sale.  The  executor  answered, 
that  he  had  always  been  ready  to  purchase  land 
in  the  western  country  for  the  complainants. 
Held.  1.  That  as  the  trustee  has  improperly  de- 
layed the  execution  of  the  trust,  until  a  arreat 
chanare  has  taken  place  in  the  situation  of  the 
western  country  and  the  circumstances  of  the 
parties,  the  beneficiaries  oucht  not  now  to  be  com- 
pelled to  take  lands  in  the  western  country,  but 
should  be  allowed  to  take  their  just  proportion  of 
the  money  arising  from  the  sale  of  the  Frederick 
lands:  and  that  the  principle  of  equality  in  the 
division  of  the  said  money  is  in  this  case  just  and 
proper.  2.  That  the  female  complainant's  portion 
of  the  money  arisiufir  from  the  sale  of  the  lands 
should  be  so  secured  and  protected,  as  to  prevent 
its  beinar  subjected  to  the  control  or  debts  of  the 
husband  to  a  arreater  extent  than  if  it  were  land. 

Rep.  898,  it  is  said:  "At  common  law,  if  the  wife  be 
seised  of  an  estate  of  inheritance  in  land,  the  hus- 
band, upon  the  marriaare,  becomes  seised  of  the 
freehold  jure  uxoris,  and  he  takes  the  rents  and 
profits  durlnar  their  joint  lives,  or  for  his  own  life, 
as  tenant  by  the  curtesy.  In  case  he  survives  the 
wife,  havinar  had  a  child  born  alive  by  her.  2  Kent 
Comm.  180:  Ashby  v.  ^Smith,  1  Sob.  Sep.  55.  Hence,  in 
the  present  case,  McGuffln  was  entitled  to  the  profits 
only  of  the  surplus  after  the  debts  were  paid.  He 
was  not  entitled  to  the  surplus  absolutely,  because 
it  continued  impressed  with  the  character  of  realty, 
in  the  absence  of  the  wife's  consent  that  it  should 
be  otherwise  reararded.  Turner  v.  Dawson,  80  Va. 
841;  A8?iby  c.  Smith,  1  Sob.  55." 

See  also,  citinar  the  principal  case  on  this  subject. 
Turner  v.  Dawson,  80  Va.  845;  Pickens  v.  Kniseley, 
86  W.  Va.  801,  15  S.  E.  Rep.  090. 

See  monoarraphic  note  on  "Husband  and  Wife" 
appended  to  Cleland  v.  Watson,  10  Oratt.  159. 
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unless  the  wife  should  consent  that  the  money  be 
paid  to  the  husband  absolutely;  as  to  which  she 
oug-ht  to  be  privily  examined,  separately  and 
apart  from  her  husband,  in  the  same  manner  as 
in  the  conveyance  of  her  real  estate. 
I>«cree«— RevertaI-Co«ts.»— A  decree  beinff  reversed 
In  consequence  of  an  error  committed  against  one 
of  the  appellees,  costs  decreed  to  be  paid  by  the 
appellant  to  the  appellees,  as  the  parties  substan- 
tially prevailine". 

Lewis  Ashby,  of  Frederick  county,  made 
his  will  on  the  20th  of  March  1806,  whereby 
he  devised  as  follows  : 

"First,  The  tract  of  land  I  now  live  on, 
on  Shenandoah  river,  together  with  the  tract 
whereon  my  mill  is  situated,  I  desire  may  be 
sold  at  such  time  and  upon  such  terms,  by 
my  executors,  as  they  in  their  judgment 
may  think  will  be  most  to  the  advantage  of 
my  heirs. 

^'Secondly,  The  money  so  arising  from  the 
sale  of  the  above  land,  it  is  my  will  and  de- 
sire may  be  applied  to  the  purchasing  other 
lands  upon  the  most  advantageous  terms, 
either  in  the  state  of  Kentucky,  or  some 
other  part  of  the  western  country  that 
57  my  executors  *may  think  will  be  most 
to  the  general  interest  of  my  heirs. 

"Thirdly,  It  is  my  will  and  desire  that  the 
lands  so  purchased  shall  be  divided  amongst 
my  daughters  and  my  two  sons  Alfred  and 
John,  in  the  following  manner  ;  that  each  of 
my  daughters  to  have  four  hundred  acres, 
and  the  residue  to  be  equally  divided  among 
my  two  sons  Alfred  and  John  ;  all  of  which 
divisions  shall  bear  an  equal  proportion  to 
each  other  in  respect  to  quality  of  land." 

By  the  fourth  clause  the  testator  devised 
a  tract  of  land  in  Kentucky,  derived  by  him 
from  his  father,  to  his  youngest  sons  Buck- 
ner  and  Lewis.  Fifthly,  he  stated  that  he 
had  already  given  his  two  daughters,  Lucy 
Lewis  Catlett  and  Kitty  Mo'rehead,  as  much 
of  his  personal  property  as  was  intended  for 
them.  He  bequeathed,  sixthly,  a  negro  girl 
to  his  daughter  Judy  ;  and  seventhly,  a  ne- 
gro boy  to  his  son  Buckoer.  By  the  eighth 
clause  he  gave  the  remainder  of  his  property 
to  his  children  of  the  following  names,  viz, 
Judy,  Alfred,  Mildred,  Jenny,  John,  Buck- 
ner,  Sidney  and  Lewis.  And  lastly  he  ap- 
pointed his  wife  Leannah  executrix,  and  his 
son  Alfred  D.  executor. 

On  the  1st  of  September  1806,  the  will  was 
admitted  to  record,  and  the  widow  in  open 
court  renounced  the  provision  made  for  her. 
Alfred  D.  Ashby  qualified  as  executor  the  2d 
of  December  1806. 

The  widow  survived  the  testator  only  about 
two  years.  All  the  testator's  children,  being 
ten  in  number,  are  named  in  the  will.  His 
daughter  Mildred  married   Lewis  A.  Smith. 

By  a  deed  of  the  Sth  of  February  1813,  Wil- 
liam Catlett  and  Lucy  his  wife  conveyed 
their  rights  under  the  said  devises,  to  Lewis 
A.  Smith.  On  the  18th  of  November  1815, 
Joel  Morehead  and  Kitty  his  wife  conveyed 
their  rights  under  the  said  devises,  to  Alfred 
D.  Ashby.    And     on    the    2d    of     Septem- 

*C«tts.— See  monoffraphic  noteon.  "Ck>sts*'  appended 
to  Jones  V.  Tatum.  10  Gratt.  720. 


58  ber  1816,  Judy  Ashby  *and  Jane  Aahby 
(called  in    the  will   Jenny)   conveyed 

their  rights  under  the  will  to  the  said  Alfred. 

On  the  28th  of  June  1816,  Smith  and  wife 
commenced  a  suit  in  the  superior  court  of 
chancery  at  Winchester,  against  Alfred  D. 
Ashby,  In  his  own  right,  and  as  executor 
and  trustee.  There  were  other  defendants, 
amongst  whom  were  John  Ashby  and  Sidney 
Ashby,  the  only  persons,  besides  the  plain- 
tiffs and  Alfred  D.  Ashby,  now  interested 
under  the  devise  of  the  land  in  Frederick 
county. 

The  bill,  besides  seeking  an  account  of 
Alfred  D.  Ashby*s  transactions  as  executor 
and  trustee,  asked  that  he  might  be  com- 
pelled to  execute  the  trust  reposed  in  him, 
by  selling  the  land  in  Frederick  county  and 
distributing  the  proceeds,  or  that  the  parties 
interested  might  elect  to  hold  their  propor- 
tions of  the  said  land. 

A  supplemental  bill,  filed  in  June  1827,  set 
forth,  that  pending  the  suit,  to  wit,  on  the 
5th  of  November  1817,  the  defendant  Alfred 
D.  Ashby  had  sold  the  lands  devised  by  hia 
father  to  be  sold ;  that  they  ^ere  sold  to  the 
defendant  John  Ashby,  for  10244  dollars,  two 
thirds  payable  in  cash,  and  the  balance  in 
two  annual  payments ;  and  that  since  the 
sale,  Alfred  D,  Ashby  had  taken  no  farther 
step  towards  the  execution  of  the  trust  con- 
fided to  him  for  the  benefit  of  his  sisters. 
The  bill  prayed  that  the  plaintiffs  might 
have  a  decree  for  their  proportion  of  the 
rents  and  profits  before  the  sale,  and  of  the 
proceeds  of  said  sale,  with  interest  thereon. 

Alfred  D.  Ashby  answered,  that  he  had  al- 
ways been  ready  to  purchase  400  acres  of 
good  land,  such  as  his  testator  intended,  in 
the  western  country  for  complainants. 

The  death  of  John  Ashby  was  suggested 
on  the  3d  of  December  1828 ;  and  on  the  5th 
of  that  month,  by  consent  of  Buckner  Ashby 
executor  and  devisee  of  John,  the  suit  was 
revived  against  him. 

Numerous  depositions  were  taken  in  the 
case 

59  *On  the  6th  of  July  1832,  the  circuit 
court  pronounced  the  following  opin- 
ion: 

*'  The  court  is  of  opinion  that  the  will  of 
the  testator  ought  now  to  be  construed  as  if 
it  read  thus  :  *  The  proceeds  of  the  Frederick 
lands  to  be  invested  in  unseated  lands  in 
Kentucky,  or  some  other  part  of  the  western 
country.  The  land  to  be  selected  with  a 
view  to  the  interest  of  all  those  of  my  chil- 
dren between  whom  it  is  divided.  Of  the 
lands  so  purchased,  each  of  my  daughters 
shall  have  400  acres  of  an  average  quality, 
and  my  two  sons  Alfred  and  John  the  resi- 
due.* Before  the  testator  could  have  deter- 
mined on  any  particular  number  of  acres  for 
his  daughters,  he  must  have  formed  some 
estimate  in  his  own  mind  of  the  relative 
value  of  the  land  to  be  sold  and  that  to  be 
purchased.  What  that  estimate  was,  he  has 
not  informed  us.  As  Kentucky  lands  seem 
to  have  been  uppermost  in  his  mind,  it  is 
probable  that  the  price  at  that  time  of  good 
unseated  lands  in  that  state  was  in  his  view. 
What  was  the  value  which  he  placed  upon 
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his  own  lands  might  be  ascertained  with 
some  probability  by  taking*  the  opinions  of 
his  neighbours.  Thus,  if  the  trust  had  been 
executed  immediately,  or  within  a  reasonable 
time,  some  approximation  might  have  been 
made  to  such  a  division  as  the  testator  in- 
tended ;  but  it  is  obvious  that  it  would  have 
been  but  an  approximation.  The  difficulty 
existing  at  the  death  of  the  testator, — one 
which  could  not  have  been  surmounted  but 
by  the  exercise  of  a  large  discretion  by  the 
trustees,  is  now  insurmountable.  One  of 
the  trustees  to  whom  this  large  discretion 
was  confided  (his  widow,  and  the  mother  of 
the  devisees)  died  about  two  years  after  him. 
He  never  could  have  intended  to  confide  such 
a  trust  to  his  son  alone,  who  was  so  deeply 
interested  in  abusing  it.  His  scheme  was  to 
settle  his  children  (most  of  whom  were  then 
young)  in  some  of  the  new  and  growing 
states ;  to  provide  for  his  daughters 

60  and  two  of  his  sons,  by  a  *s'dle  of  his 
Virginia  lands,  and  the  investment  of 

the  proceeds  in  western  lands,  which  were  to 
be  divided  by  some  rule  of  which  he  himself 
could  have  had  but  a  faint  idea,  and  which 
we  can  only  guess  at.  It  is  evident,  however, 
that  he  meant  to  provide  for  them  all ;  that 
they  all  had  equal  claim  upon  his  bounty : 
and  we  have  no  right  to  presume  that  he 
meant  to  make  any  great  departure  from 
equality,  if  he  meant  to  depart  from  it  at  all. 
In  this  state  of  uncertainty, — nay,  when  it  is 
impossible  to  say  in  what  proportion  the 
testator  intended  that  his  children  should 
share  his  bounty,  the  court  must  apply  its 
own  rule, — equality.  The  son  who  was  one 
of  the  trustees  having  sold  the  land,  and  the 
plaintiffs  having  elected  to  affirm  the  sale, 
the  court  will  confirm  it.  The  proceeds,  prin- 
cipal and  interest,  must  therefore  be  divided 
equally  between  the  daughters,  or  those 
entitled  to  their  shares  by  purchase,  and  the 
two  sons  Alfred  and  John.'' 

Whereupon  the  court  proceeded  to  decree 
to  the  plaintiff  Lewis  A.  Smith,  as  well  the 
share  of  his  wife,  as  the  share  to  which 
he  was  entitled  by  purchase  from  Catlett 
and  wife. 

On  the  petition  of  Alfred  D.  Ashby,  an 
appeal  was  allowed. 

The  cause  was  argued  by  C.  and  G.  N. 
Johnson,  for  the  appellant,  and  by  Cooke,  for 
the  appellees. 

CABELL/f  P..  delivered  the  following  as 
the  resolution  of  the  court. — If  Alfred  D. 
Ashby,  executor  and  trustee  of  and  under  the 
will  of  Lewis  Ashby  deceased,  had,  in  a 
reasonable  time  after  the  death  of  the  testa- 
tor, sold  the  Frederick  lands,  and  vested  the 
proceeds  thereof  in  good  lands,  situated  in 
the  state  of  Kentucky,  or  any  other  part  of 
the  western  country  most  conducive  to  the 
general  interest  of  the  beneficiaries  under 
the  will,    and   had    assigned  to  each 

61  of  the  daughters  400  acres  thereof,  *of 
the  average  value  of  the  whole  tract, 

this  court  is  of  opinion,  considering  the 
latitude  of  discretion  confided  to  the  trus- 
tee, that  the  daughters  would  have  had  no 


right  to  complain  of  such  investment  and 
assignment,  although  it  might  have  resulted 
in  leaving  to  the  two  sons  of  Lewis  Ashby  a 
greater  quantity  than  400  acres  each.  But 
as  the  trustee  has  improperly  delayed  the 
execution  of  the  trust  until  a  great  change 
has  taken  place  in  the  situation  of  the  west- 
ern country  and  in  the  circumstances  of  the 
parties,  the  court  is  of  opinion  that  the  bene- 
ficiaries ought  not  now  to  be  compelled  to' 
take  lands  in  the  western  country,  but  should 
be  allowed  to  elect  to  take  their  just  propor- 
tion of  the  money  arising  from  the  sale  of 
the  Frederick  lands,  in  lieu  thereof :  and  as 
there  is  nothing  in  the  will  which  clearly 
indicates  an  intention  in  the  testator  to  give 
a  preference  to  his  sons  over  his  daughters 
in  relation  to  this  fund,  or,  if  a  preference 
was  intended,  to  indicate  the  extent  of  that 
preference,  the  court  is  of  opinion  that  the 
principle  of  equality  of  right  is  the  only  just 
one  applicable  to  this  case.  This  court 
therefore  approves  of  the  decree  of  the  chan- 
cellor in  establishing  the  right  of  the  benefi- 
ciaries to  elect  to  take  money  instead  of 
land,  and  in  directing  an  equal  division  of 
the  fund  among  the  parties.  But  the  decree 
is  defective  in  not  having  so  secured  and  pro- 
tected mrs.  Smith's  portion  of  the  money 
arising  from  the  sale  of  the  Frederick  lands, 
as  to  prevent  its  being  subjected  to  the  con- 
trol or  debts  of  the  husband  to  a  greater 
extent  than  if  it  were  land ;  in  which  case, 
the  husband  would  be  only  entitled  to  the 
profits  during  the  coverture,  or  for  his  own 
life  as  tenant  by  the  curtesy,  in  case  he  sur- 
vived the  wife,  having  had  a  child  by  her, 
born  alive  ;  for  this  money,  being  in  lieu  of 
land  to  which  the  wife  was  entitled,  ought 
to  be  regarded  as  land,  and  treated  accord- 
ingly, unless  indeed  the  wife  should  consent 

that  the  money  should  be  paid  to  the 
62        husband  absolutely,  as  to  which  *she 

ought  to  be  privily  examined,  sepa- 
rately and  apart  from  her  husband,  in  the 
same  manner  as  in  the  conveyance  of  her 
real  estate. 

The  decree  is  therefore  reversed  so  far  as 
it  is  in  opposition  to  the  principles  declared 
above,  and  is  affirmed  as  to  the  residue :  and 
the  cause  is  remanded,  to  be  proceeded  in  to 
a  final  decree  accordingly.  But  as  this  re- 
versal is  in  consequence  of  error  committed 
against  one  of  the  appellees,  it  is  to  be  at 
the  cost  of  the  appellant. 

STANARD,  J.,  said,  that  as  the  decree  of 
the  circuit  court  required  the  appellant  to 
make  payment  to  the  plaintiff  Lewis  A. 
Smith,  of  money  which  it  was  erroneous  to 
require  him  so  to  pay,  and  which  he  could 
not,  even  with  the  authority  of  that  decree, 
safely  have  paid ;  and  as  this  court,  by  its 
decree,  corrected  the  error  of  the  circuit 
court,  and  provided  for  the  appellant's  pay- 
ing in  a  way  which  would  be  safe,  it  seemed 
to  him  that  the  appellant  ought  not  to  be 
decreed  to  pay  costs :  and  he  therefore  dis- 
sented from  so  much  of  the  decree  of  this 
court  as  related  to  the  costs.  In  all  other 
respects,  he  concurred  in  that  decree. 


59 


I  ROB. 

63 


Virginia  Rbforts,  Annotated. 


63,  64.  66 


*Medley  v.  Pannill's  AdmV. 
Same  v.  Tunis's  Ex'ors. 

May,  1842,  Richmoad. 
(Absent  Baldwin,*  J.) 

Injunctions -AiTAlnst  Judgments— Irrefulart—Caje  at 

Bar.— Wbere,  pendine-  an  injunction  to  a  judff- 
.  mentfor  money,  the  judsment  creditor  dies,  and 
there  is  a  revival  in  the  name  of  his  administrator 
of  the  salt  in  equity,  hut  not  of  the  Judsment  at 
law,  it  is  not  refirnlar.  though  the  object  be  to 
avoid  the  delay  that  would  take  place  after  a  dis- 
solution of  the  injunction  In  revivine*  the  judg- 
ment,  to  make  a  decree  in  the  suit  in  equity  for 
the  money  which  will  be  payable  to  the  creditor 
upon  such  dissolution.  The  court  of  equity  is  to 
dissolve  or  perpetuate  the  Injunction,  or  perpet- 
uate it  in  part  and  dissolve  it  for  the  balance,  and 
It  may  in  the  latter  case,  if  it  shall  appear  just« 
direct  that  no  damages  shall  be  paid  by  the  com- 
plainant: but  it  is  not,  in  any  injunction  case,  not 
even  where  the  injunction  is  wholly  dissolved,  to 
make  a  decree  for  the  damasres  payable  to  the 
creditor  on  the  dissolution. 

The  decrees  from  which  these  appeals  were 
allowed,  were  made  by  the  circuit  court  of  the 
town  of  Lynchburg^.  The  causes  were  argued 
upon  the  merits  by  Grattan  for  the  appellant, 
and  Robinson  for  the  appellees.  .  But  there 
was  no  point  adjudged  in  them  which  de- 
serves to  be  reported,  except  that  stated  in 
the  following  opinion. 

ALLEN,  J.  The  merits  of  the  case  of  Med- 
ley V.  Panniirs  adm'r,  it  seems  to  me,  are 
with  the  appellee.  But  a  new  mode  of  pro- 
ceeding is  adopted  by  the  court  in  the  decree 
rendered.  The  original  parties  to  the  judg- 
ment in  joined  having  died  during  the  pend- 
ency of  the  injunction,  the  court,  instead  of 
dissolving  the  injunction,  was  of  opinion  that 
it  would  be  more  equitable  at  once  to  decree 
the  amount  due,  than,  by  a  dissolution  of  the 
injunction,  to  put  the  administrator  of  Pan- 
nill  to  the  delay  and  expense  of  a 
64  further  proceeding  at  law  *to  revive 
the  judgment,  before  it  could  be  made 
available.  A  decree  was  therefore  rendered 
for  the  amount  of  the  debt,  interest  and  dam- 
ages, with  a  provision  that  if  the  decree  was 
satisfied,  the  injunction  was  to  stand  perpet- 
uated, but  until  satisfied,  the  rights  of  the 

*The  cases  were  arffued  in  this  court  before  his 
appointment 

tlo|unctlons— Afl^ainst  Judgments— Death  of  Judff- 
ment  Creditor— Revival.— The  rifirht  to  sue  out  an 
execution  upon  the  dissolution  of  an  injunction,  is 
the  very  condition  of  an  injunction  to  a  judsrment; 
and  if  the  j  ud^ment  creditor  die  pending  the  injunc- 
tion, the  court  of  equity  will  in  a  summary  way 
impose  it  as  a  condition  on  the  complainant  to  con- 
sent to  revive  at  law,  under  the  penalty  of  havlne- 
his  injunction  dissolved  if  he  refuse.  Richardson 
V.  Prince  Georce  Justices,  1 1  Oratt.  108.  The  prin- 
cipal case  is  cited  and  distlufiruished  in  Kraker  v. 
Shields,  20  Oratt.  897.  See  monofirraphic  note  on 
"Injunctions"  appended  to  Claytor  v.  Anthony,  15 
Gratt.  618. 


creditor  under  the  judgment,  and  against 
the  sureties  in  the  injunction  bond,  were  not 
to  be  impaired ;  and  liberty  was  therefore 
reserved  to  the  creditors,  if  the  decree  was 
ineffectual  in  whole  or  in  part,  to  resort  to 
the  court  for  any  further  decree  which  might 
be  proper.  The  proceeding,  though  novel, 
struck  me  at  first  as  convenient ;  but  upon 
further  reflection  and  consultation,  I  am  sat- 
isfied the  innovation  upon  the  accustomed 
modes  of  procedure  ought  not  to  be  sanc- 
tioned. Passing  by  the  incongruity  of  giv- 
ing a  decree  for  that  for  which  the  party 
already  has  his  judgment  at  law,  and  waiv- 
ing the  enquiry  as  to  the  power  of  a  court  of 
equity  to  decree  damages,  which  are  allowed 
by  statute  only  upon  the  dissolution  of  the 
injunction,  whereas  the  decree  continues  the 
injunction,  and  upon  a  certain  contingency 
perpetuates  it, — there  are  other  difficulties 
in  the  way.  The  decree,  though  it  contem- 
plates a  resort  to  the  court  in  a  certain  con- 
tingency, is  in  effect  final.  The  whole 
matter  in  controversy  is  settled  ;  debt,  inter- 
est, damages  and  costs  decreed.  Is  it  com- 
petent for  the  court,  after  having  so  disposed 
of  the  subject,  to  revive,  at  any  distance  of 
time  thereafter,  the  lien  of  the  original  judg- 
ment, so  as  to  affect  intermediate  purchasers  ? 
If  it  can  do  this,  purchasers  would  be  always 
insecure.  If  it  cannot,  the  judgment  cred- 
itor would  lose  one  of  his  securities.  Of  that 
perhaps  he  would  not  be  permitted  to  com- 
plain, as  he  takes  the  decree.  But  he  retains 
all  his  rights  against  the  surety  in  the  injunc- 
tion bond.  These  he  never  waived ;  and 
probably  he  would  not  hsive  consented  to  take 
such  a  decree,  unless  the  court  had  professed 
to  preserve  his  securities  unimpaired.  If,  too, 
the  lien  of  the  judgment  has  been  lost,  the 

sureties  in  the  injunction  bond  might 
65        be  materially    ^injured.     Again,    the 

lien  of  the  judgment  results  from  the 
capacity  to  sue  out  an  elegit,  or  to  revive  it. 
Here  the  creditor  has  not,  and  may  never 
have,  the  right  to  do  either.  In  what  condi- 
tion would  the  purchaser  of  landfs  prior  to  the 
decree,  which  otherwise  would  have  been 
bound  by  the  judgment,  be  placed  by  such  a 
decree  ?  Again,  the  law  gives  the  sureties  in 
the  injunction  bond  a  remedy  over  against 
those  in  the  appeal  bond.  The  injunction  is 
not  dissolved,  and  neither  the  surety  in  the 
injunction  bond,  nor  the  surety  in  the  appeal 
bond,  can  be  rendered  liable  primarily.  If 
subsequently  the  court  undertakes  to  give 
relief,  it  must  set  aside  the  first  decree  (the 
power  to  do  which  in  such  a  case  as  this 
might  be  questioned)  and  then  give  a  new 
decree  dissolving  the  injunction,  in  order  to 
revive  the  liability  of  the  surety  in  the  injunc- 
tion bond,  and  by  so  doing  revive  that  of  the 
surety  in  the  appeal  bond.  If  it  cannot  do 
both,  it  does  injustice  to  the  sureties  in  one 
bond,  and  ought  not  to  revive  the  liabilities 
of  either  set.  And  even  if  it  could  do  both, 
great  injustice  might  be  done  to  one  set  of 
sureties  by  the  intervening  insolvency  of 
the  others.  The  old  and  recognised  mode 
involves  none  of  these  difficulties.  If  the 
party  desires  to  be  ready  with  his  execution 


60 


I  ROB. 


Winchester  and  Potomac  R.  Co.  v,  Washington. 


66,  67,  68 


as  soon  as  the  injunctioa  is  dissolved,  the 
chancery  court  would  impose  it  as  a  con- 
dition on  the  complainant  to  consent  to 
revive  at  law,  under  the  penalty  of  having 
the  injunction  dissolved  for  that  cause.  And 
the  revival  itself,  if  the  party  be  driven  to 
that  course,  is  attended  with  but  little  delay 
or  expense.  For  this  reason,  I  think  the  de- 
cree must  be  reversed  with  costs. 

The  other  judges  concurring,  the  decree 
of  the  court  of  appeals,  in  Medley  v.  Pan- 
nill's  adm*r,  declared  that  there  was  error  in 
the  decree,  in  proceeding  to  decree  against 
the  appellant  for  the  amount  of  the  judg- 
ment in  joined,  with  damages  and 
66  interest,  instead  of  dissolving  *the 
injunction  and  dismissing  the  bill  with 
costs :  Therefore,  decree  reversed  with  costs, 
and  injunction  dissolved  and  bill  dismissed 
with  costs. 

In  Medley  v.  Tunis's  ex'ors,  the  circuit 
court  and  this  court  held  that  the  appellant 
was  entitled  to  a  credit  against  the  judgment. 
But  the  decree  of  this  court  declared  that  the 
circuit  court  erred  in  rendering  a  decree  for 
the  balance  due,  instead  of  perpetuating 
the  injunction  for  the  amount  of  the  credit, 
with  costs,  and  dissolving  it  as  to  the  residue, 
without  damages :  Therefore,  decree  reversed 
with  costs,  and  decree  entered  perpetuating 
the  injunction  for  the  credit,  with  costs,  and 
dissolving  it  as  to  the  residue,  without  dam- 
ages.* 

•Where  any  injunction  shall  be  hereafter  ob- 
tained, to  stay  proceedings  on  any  jadffment  ren- 
dered in  any  of  the  courts  of  this  commonwealth, 
for  money  or  tobacco,  and  sach  injunction  shall  be 
dissolved  wholly  or  in  part,  damages  at  the  rate  of 
ten  per  centum  per  annum,  from  the  time  the  injunc- 
tion was  awarded  until  the  dissolution,  shall  be  paid 
to  the  party  on  whose  behalf  such  judcment  shall 
be  obtained,  on  such  sum  as  appears  to  be  due, 
InclndluiT  the  costs;  and  where  any  such  injunction 
shall  be  depending  in  the  circuit  superior  courts  of 
law  and  chancery,  the  clerk  of  such  court  shall,  on 
dissolution  thereof,  certify  to  the  clerk  of  the  court 
wherein  the  judgment  was  obtained,  the  order  of 
dissolution,  as  also  the  time  of  crantinsr  and  dissolv- 
ing such  Id  junction,  and  the  clerk  shall  issue  the 
execution  accordioflr  to  the  provisions  of  this  act; 
and  in  all  cases  where  a  forthcoming  bond  has  been 
executed  by  the  complainant  in  such  injunction, 
and  no  judirment  rendered  thereupon,  the  court  in 
which  execution  is  awarded  shall  direct  the  said 
damaces  to  be  included  in  the  Judgment,  which 
shall  be  in  satisfaction  of  all  Interest  and  damasres 
durinir  the  time  aforesaid:  provided  nevertheless,  that 
wbere  the  injunction  is  granted  in  order  to  obtain  a 
discovery,  or  any  part  of  the  judgment  shall  remain 
injoined,  the  court  wherein  the  injunction  shall  be 
dependiuflr  may,  if  it  appear  just,  direct  that  no  such 
damases  shall  be  paid  by  the  complainant,  or  such 
proportion  as  according  to  equity  the  court  may 
deem  expedient;  and  the  clerk  of  the  court  where 
the  judirment  was  rendered,  or  the  court  by  whom 
execution  shall  be  awarded,  shall  srovern  themselves 
accordlnirly-  Acts  of  1830-81,  ch.  11,  S  43.  Suppl.  to 
Bev.  Code.  p.  152,  taken  from  1  Rev.  Code,  ch.  66,  S  61, 
p.  909. 


67  ^Winchester    and    Potomac    Railroad 

Company  v.  Washington. 

May.  1842,  Richmond. 

(Absent  Allen*  and  Baldwin, t  J.) 

Debt— Railroad  Company— Condemned  Land— Assess- 
ment of  Damaffes.t— Under  the  act  passed  April  8, 
1831,  to  incorporate  the  Winchester  and  Potomac 
railroad  company,  the  freeholders  appointed  by 
an  order  of  the  county  court  for  the  purpose  of 
ascertainins'  the  damages  which  would  be  sus- 
tained by  the  proprietor  of  certain  lands  through 
which  the  railroad  was  to  be  opened,  certified,  in 
the  form  prescribed  by  the  act,  that  they  assessed 
the  damages  at  the  sum  of  V72  dollars;  and  then 
subjoined  the  following  words:  "We  further 
declare  that  if  the  railroad  company  shall  refuse 
to  pass  the  water  from  the  south  side  of  the  road 
to  the  north  side,  by  a  culvert  west  of  the  lane,  the 
thoroughfare  of  the  farm,  and  return  the  same  by 
a  culvert  on  the  east  side  of  the  lane,  she  (the 
proprietor)  shall  receive  the  additional  sum  of  3000 
dollars.*'  The  report,  upon  being  returned  to  the 
county  court,  was  ordered  to  be  recorded.  An 
action  of  debt  was  afterwards  brought  to  recover 
the  2000  dollars;  the  declaration  averring  that  the 
company,  although  requested  so  to  do,  had  refused 
to  pass  the  water  as  aforesaid.  Upon  demurrer  to 
the  declaration.  Held,  the  action  cannot  be  main- 
tained. Per  Stanabd,  J.,  the  charter  of  the  com- 
pany does  not  warrant  a  contingent  assessment  of 
damages  by  the  commissioners,  and  does  not 
authorize  the  county  court  to  render  a  conditional 
judgment  therefor:  the  court  is  authorized  to 
render,  such  Judgment  only  as  would  authorize 
the  clerk  to  issue  an  execution  thereon. 

In  an  action  of  debt  in  the  circuit  court  of 
Jefferson,  in  the  name  of  Louisa  Washing-- 
ton,  who  sues  for  the  use  of  herself  and  chil- 
dren, ag^ainst  the  Winchester  and  Potomac 
railroad  company,  for  2(X)0  dollars,  the  decla- 
ration contained  three  counts.  « 

The  first  count  was  in  these  words  : 

'*For  that  whereas,  by  an  act  of  general 
assembly  of  Virginia  passed  on  the  8  th 

68  day  of  April  1831,  ^entitled  'an  act  to 
incorporate  the  Winchester  and  Poto- 
mac railroad  company,'  among  other  things 
it  is  provided  and  enacted,  in  substance, 
as  follows:''  [Here  the  9th,  10th  and  11th 
sections  of  the  company's  charter  were  set 
forth  verbatim  as  in  the  session  acts  of 
1830-31,  ch.  122,  §  9,  10,  11,  p.  189-91.]  "And 
whereas,  in  pursuance  of  said  act,  George 
Reynolds,  Henry  S.  Turner,  Bdward  Lucus 

*He  was  a  connection  of  the  defendant  In  error. 
tThe  cause  was  argued  before  his  appointment 
tAssessment  of  Damages.— The  principal  case  is 
cited  in  S.  V.  R.  R.  Co.  v.  Robinson,  82  Va.  645,  to  the 
point  that  if  the  case  is  proceeded  in  in  the  county 
court  to  final  Judgment,  the  amount  of  the  damages 
fixed  and  paid  and  acquiesced  in,  paid  on  the  one 
side  and  accepted  without  exception  on  the  other, 
there  is  no  authority  in  law  for  the  circuit  court  to 
set  aside  these  proceedings;  or,  without,  setting 
them  aside,  proceed  to  appoint  a  new  set  of  commis- 
sioners to  assess  other  damages  for  the  same  land, 
upon  the  ground  that  the  defendant  company  did 
not  comply  with  its  promise. 
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senior,  William  Hurst  and  Joseph  M*Mnr- 
ran,  freeholders,  or  any  three  of  them,  were 
appointed,  on  the  motion  of  the  said  Win- 
chester and  Potomac  railroad  company,  by 
an  order  of  the  county  court  of  Jefferson 
county  in  the  state  of  Virjfinia,  for  the  pur- 
pose of  ascertaining^  the  damag^es  which 
would  be  sustained  by  said  Louisa  Washings- 
ton  and  her  children,  as  the  proprietors  of 
certain  lands  in  the  said  county  through 
which  the  Winchester  and  Potomac  railroad 
company  proposed  to  open  a  railroad ;  and 
Georg'e  Reynolds,  f/dward  Lucas,  William 
Hurst  and  Joseph  M'Murran,  four  of  the  said 
freeholders,  having  been  first  duly  sworn,  as 
required  by  the  said  act,  impartially  and 
justly  to  the  best  of  their  ability  to  ascertain 
the  damages  which  would  be  sustained  by 
said  Louisa  Washington  and  children  from 
opening  of  said  railroad  through  their  land, 
and  that  they  would  certify  their  proceedings 
thereupon  to  the  county  court  for  the  said 
county  of  Jefferson,  did,  on  the  19th  day  of 
November  18S3,  under  their  hands  and  seals, 
certify  and  report  to  the  said  county  court  of 
Jefferson  county  aforesaid,  that  they  had 
met  together  on  the  aforesaid  land  on  the  1st 
day  of  November  1833,  the  day  to  which  they 
were  regularly  adjourned  from  the  day  ap- 
pointed by  the  said  order  for  their  meeting, 
and  having  been  duly  sworn,  and  having 
viewed  the  premises,  they  proceeded  to  esti- 
mate the  quantity  and  quality  of  the  land 
aforesaid  which  would  be  occupied  by  the 
said  railroad,  the  quantity  of  additional 
fencing  or  gates  which  would  probably 
be  occasioned  thereby,  and  all  other  in- 
conveniences which  seemed  to  them 
69  *likely  to  result  therefrom  to  said  land ; 
that  they  combined  with  these  consid- 
erations, as  far  as  they  could,  a  just  regard  to 
the  advantages  which  would  be  derived  by 
the  proprietor  of  the  said  land  from  the  open- 
ing of  the  said  railroad  through  the  same ; 
that  under  the  influence  of  these  considera- 
tions, they  had  estimated  and  did  thereby  as- 
sess the  damages  aforesaid  at  the  sum  of  972 
dollars,  and  did  further  declare  that  if  the 
said  railroad  company  should  refuse  to  pass 
the  water  from  the  south  side  of  the  road  to 
the  north  side  of  the  road,  by  a  culvert  west 
of  the  lane,  the  thoroughfare  of  the  farm, 
and  return  the  same  by  a  culvert  on  the  east 
side  of  the  same,  she  the  said  Louisa  Wash- 
ington should  receive  the  additional  sum  of 
2000  dollars  :  which  said  report,  together  with 
the  certificate  of  magistrate  before  whom 
the  said  freeholders  were  sworn,  having 
forthwith  been  returned  to  the  county  court 
of  Jefferson,  and  no  good  cause  having  been 
shewn  against  the  said  report,  the  same  was, 
on  the  20th  of  November  1833,  affirmed  by 
said  court,  and  entered  of  record ;  as  by  the 
record  and  proceedings  thereof,  still  remain- 
ing in  said  county  court  of  Jefferson  county, 
Virginia,  more  fully  appears.  And  the  said 
plaintiff  avers,  that  on  the  19th  day  of  July 
1835,  she  demanded  and  required  of  the  presi- 
dent of  the  said  Winchester  and  Potomac 
railroad  company,  that  the  said  Winchester 
and  Potomac  railroad  company  should  pass 
the  water  from  the  south  side  of  the  road 


to  the  north  side,  by  a  culvert  west  of  the  lane, 
the  thoroughfare  of  the  farm,  and  return  the 
same  by  a  culvert  on  the  east  side  of  the  lane. 
Yet  the  said  Winchester  and  Potomac  rail- 
road company,  although  then  and  often  since 
requested  so  to  do,  have  refused  and  still  do 
refubC  to  pass  the  water  from  the  south  side 
of  the  road  to  the  north  side,  by  a  culvert 
west  of  the  lane,  the  thoroughfare  of  the 
farm,  and  return  the  same  by  a  culvert  on 
the  east  side  of  the  same,  nor  have  they  paid 
to  the  said  Louisa  Washington  (proprietor 
of  the  said  land  referred  to  in  said  pro- 

70  ceedings,  and,  *under  the  terms  of  the 
aforesaid  act,  entitled  to  the  said  dam- 
ages) the  aforesaid  sum  of  2000  dollars,  ac- 
cording to  the  form  and  effect  of  the  said 
report,  and  the  judgment  of  the  court  afore- 
said affirming  the  same,  which  still  remains 
in  full  force  and  effect,  and  is  in  nowise 
satisfied,  vacated  or  discharged ;  and  the 
said  Louisa  Washington  hath  not  as  yet  ob- 
tained execution  for  the  same  2000  dollars. 
Whereby  an  action  hath  accrued  to  the  said 
Louisa  Washington  to  have  and  receive  from 
the  said  Winchester  and  Potomac  railroad 
company  the  said  sum  of  2000  dollars." 

The  second  count  was  exactly  like  the 
first,  with  the  exception  of  this  difference  in 
the  breach  :  In  averring  nonpayment  to  mrs. 
Washington  of  the  2000  dollars,  it  omitted 
the  allegation  that  she  was  ** proprietor  of  the 
said  lands  referred  to  in  said  proceedings, 
and,  under  the  terms  of  the  aforesaid  act,  en- 
titled to  the  said  damages.*' 

The  third  count  omitted  the  recital  of  the 
provisions  of  the  charter,  and  differed  from 
the  two  other  counts,  moreover,  in  alleging 
in  general  terms  what  is  alleged  in  those  two 
counts  in  detail. 

The  company  filed  general  demurrers,  in 
which  the  plaintiff  joined.  Upon  argument, 
the  circuit  court  sustained  the  demurrer  to 
the  third  count,  but  overruled  the  demurrers 
to  the  first  and  second  counts.  A  trial  was 
then  had  upon  plea  of  nil  debet. 

Upon  the  trial,  the  plaintiff  offered  in  evi- 
dence the  record  of  the  county  court  of  Jef- 
ferson, whereby  it  appeared,  that  on  the  1st 
day  of  October  1833,  the  president  of  the  com- 
pany addressed  to  **mrs.  Louisa  Washington 
widow  of  Samuel  W.  Washington  deceased, 
for  herself  and  children,*'  a  notice  in 
writing,  informing  her  that  on  the  21st  of 
that  month,  application  would  be  made  by 
the  company  to  the  county  court  of  Jefferson, 
in  pursuance  of  the  provisions  of  the  charter, 
to  appoint  five  freeholders  to  assess  the 

71  damages  which  ***you  will  sustain  from 
the  opening  of  a  way  for  the  said  rail- 
road through  your  land ;"  that  at  a  court  held 
for  Jefferson  county,  on  the  21st  of  October 
1833,  **  on  the  motion  of  the  plaintiffs,  sug- 
gesting that  the  defendants  are  the  owners 
of  a  tract  of  land  in  the  county  of  Jeffer- 
son, through  which  it  is  proposed  to  open  the 
said  railroad,  and  that  they  cannot  agree 
with  the  said  owners,"  an  order  was  made 
appointing  the  freeholders ;  that  George 
Reynolds,  Edward  Lucas,  William  Hurst 
and  Joseph  M'Murran,  four  of  the  freehold- 
ers appointed,  were  sworn  or  affirmed  in  the 
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manner  prescribed  t>y  the  charter,  to  "ascer- 
tain the  damages  which  would  be  sustained 
by  the  above  named  Louisa  Washington  and 
children  ;'*  that  on  the  19th  day  of  November 
18S3,  the  said  freeholders  made  a  report  under 
their  hands  and  seals,  whereby,  after  set- 
ting forth  that  they  were  appointed  **for  the 
purpose  of  ascertaining  the  damages  which 
would  be  sustained  by  Louisa  Washington 
and  children,  the  proprietors  of  certain  lands 
in  the  said  county  through  which  the  Win- 
chester and  Potomac  railroad  company  pro- 
posed to  open  a  railroad, *'  and  that  they 
met  together  on  the  land  aforesaid  on  the 
first  day  of  November  1833,  they  certified, 
in  the  form  prescribed  by  the  charter,  that 
they  assessed  the  damages  at  the  sum  of 
972  dollars;  at  the  end  of  which  report, 
after  the  words  '^  Given  under  our  hands 
and  seals  this  19th  day  of  November  1833," 
and  before  the  signatures  and  scrolls,  were 
these  words :  **And  we  further  declare  that 
if  the  railroad  company  shall  refuse  to 
pass  the  water  from  the  south  side  of  the 
road  to  the  north  side,  by  a  culvert  west 
of  the  lane,  the  thoroughfare  of  the  farm, 
and  return  the  same  by  a  culvert  on  the  east 
side  of  the  lane,  she  shall  receive  the  addi- 
tional sum  of  2000  dollars;*'  and  that  at  a 
court  held  for  JefiFerson  county  on  the  20th 
of  November  1833,  the  following  order  was 
entered :  **George  Reynolds,  Bdward  Lucas, 

William  Hurst  and  Joseph  M'Murran, 
72        four  of   the    five    commissioners  *ap- 

pointed  at  the  last  term  of  this  court 
for  the  purpose  of  ascertaining  the  damages 
which  would  be  sustained  by  Louisa  Wash- 
ington and  her  children,  the  proprietors  of 
certain  land  in  this  county  through  which  the 
Winchester  and  Potomac  railroad  company 
propose  to  open  a  railroad,  this  day  returned 
a  report,  which  is  ordered  to  be  recorded,  and 
is  in  the  words  and  figures  following :"  [here 
it  was  copied].  To  this  evidence  the  defend- 
ants objected,  because  it  did  not  shew  that 
the  report  of  the  freeholders  had  been 
affirmed  by  the  court ;  but  the  objection  was 
overruled  by  the  court,  and  the  evidence 
allowed  to  go  to  the  jury.  To  which  the 
defendants  excepted. 

A  second  bill  of  exceptions  stated,  that  on 
the  trial,  the  defendants  introduced  a  witness 
to  prove  the  actual  amount  of  damages  sus- 
tained by  the  plainti£P,  by  reason  of  the  al- 
leged failure  on  the  part  of  the  defendant  to 
pass  the  water,  mentioned  in  the  report  of 
the  commissioners  and  the  declaration,  from 
the  south  side  of  the  road  to  the  north  side, 
by  a  culvert  west  of  the  lane,  the  thorough- 
fare of  the  farm,  and  to  return  the  same  by 
a  culvert  on  the  east  side  of  the  lane,  as  in 
the  declaration  averred;  that  the  plainti£P 
objected  to  the  evidence,  and  moved  the 
court  to  exclude  the  same  ;  and  that  the  court 
snstained  the  objection,  and  excluded  the 
evidence  from  the  jury  :  to  which  the  defend- 
ants excepted. 

The  jury  found  for  the  plaintiff  on  the  is- 
stie,  and  allowed  interest  on  the  debt  from 
the  8th  of  August  1835  ;  and  judgment  was 
rendered  accordingly  for  the  debt  and  inter- 
est, with  costs.  To  which  judgment  a  su- 
peiWdeas  was  awarded. 


Leigh,  for  plaintiffs  in  error.  I.  The  de- 
murrers to  the  first  two  counts  of  the  decla- 
ration ought  to  have  been  sustained.  1st. 
According  to  the  shewing  of  those  counts, 
truly  understood,  the  conditional  damages 
claimed  as  having  been   assessed  by 

73  the  commissioner,  and  adjudged  *by 
the  county  court,    were    assessed    and 

adjudged  to  mrs.  Washington  and  her  chil- 
dren, as  proprietors  of  the  land  condemned 
for  the  road,  and  she  alone  cannot  maintain 
the  action  for  the  use  of  herself  and  children. 
Or,  2dly,  if  the  conditional  damages  assessed 
for  the  lands  of  mrs.  Washington  and  her 
children  are  to  be  considered  as  assessed  to 
her  alone,  such  assessment  of  damages  was 
plainly  contrary  to  the  provisions  of  the 
charter  of  the  company,  and  to  the  order  of 
the  county  court,  under  which  the  commis- 
sioners acted.  And  3dly,  the  assessment  of 
such  conditional  damages  is  wholly  unau- 
thorized by  the  company's  charter,  and  no 
judgment  could  be  given  by  the  county  court 
upon  the  report  for  such  conditional  dam- 
ages. The  12th  section  of  the  charter,  which 
provides  that  for  the  damages,  when  ascer- 
tained by  a  confirmation  of  the  report,  the 
clerk  of  the  court  shall,  after  the  adjourn- 
ment of  the  court,  on  the  application  of  the 
party  entitled  to  the  damages,  issue  an  exe- 
cution, manifestly  contemplates  the  case  of 
an  unconditional  assessment  of  damages. 
At  all  events  the  action  of  debt  will  not  lie 
in  such  a  case. 

II.  The  declaration  avers  that  the  report, 
on  which  the  action  was  founded,  was  af- 
firmed and  eutered'of  record,  and  counts  on 
the  affirmance  of  the  report  as  on  a  judg- 
ment ;  but  the  record  produced  in  evidence 
does  not  shew  that  the  county  court  affirmed 
the  report,  but  that  the  report  was  returned 
and  ordered  to  be  recorded ;  so  that  here 
the  record  produced  in  evidence  shews  that 
there  was  in  fact  no  manner  of  judgment  for 
the  conditional  damages,  besides  being  liable 
to  the  objection  that  it  is  variant  from  the 
record  pleaded.  1  Chitty's  PI.  305,  6,  355,  6. 
Moore  v.  Fen  wick,  Gilm.  214.  Crawford  &  al. 
V.  Jarrett's  adm'r,  2  Leigh  630.  Wood  v.  The 
€k>mmon wealth,  4  Rand.  329. 

III.  If  it  be  true  that  there  was  no  judg- 
ment given  by  the  county  court  for  the 

74  conditional  damages,  or  at  *least   no 
judgment  for  those    damages  to  mrs. 

Washington  alone,  then  she  could  not  re- 
cover the  whole  amount  of  damages  assessed 
by  the  commissioners,  but  could  only,  in  a 
proper  form  of  action,  recover,  pro  interesse 
suo,  the  actual  damages  which  could  be 
proved  to  have  been  sustained  by  her  ;  and 
therefore  the  evidence  on  that  point,  offered 
by  the  company,  ought  not  to  have  been  ex- 
cluded. ' 

Robinson,  for  defendant  in  error.  I.  The 
demurrers  to  the  first  and  second  counts 
were  properly  overruled.  1st,  According  to 
the  shewing  of  those  counts,  the  conditional 
damages  were  assessed  and  adjudged  to  mrs. 
Washington  alone.  2ndly,  Such  assessment 
is  not  contrary  to  the  charter.  For  that  in 
terms  declares  that  the  commissioners  *'shalt 
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consider  the  proprietor  of  the  land  as  beinf? 
the  owner  of  the  whole  fee  simple  interest." 
And  the  first  count  states  her  to  be  proprietor 
of  the  land,  and,  under  the  terms  of  the  act, 
entitled  to  the  damages.  But,  independently 
of  this  averment,  the  report  shewing"  that 
the  damages  were  assessed  to  her,  and  both 
counts  averring  that  the  report  was  affirmed 
by  the  court  and  entered  of  record,  this  court, 
when  the  question  comes  l>efore  it  in  this 
collateral  manner,  is  bound  to  suppose  that 
such  a  state  of  facts  existed  as  authorized  the 
assessment,  if,  under  any  state  of  facts,  such 
assessment  could  be  authorized.  Now,  if  she 
appear  to  the  commissioners  to  be  the  pro- 
prietor of  the  land,  they  might  make  the  as- 
sessment of  damages  to  her,  although  they 
were  sworn  to  ascertain  the  damages  sus- 
tained by  Louisa  Washington  and  her  chil- 
dren. The  objection  that  in  consequence  of 
the  order  and  of  their  oath,  they  could  not 
properly  assess  damages  to  Louisa  Washing- 
ton alone,  is  an  objection  at  most  go- 
ing only  to  shew  irre^  ularity,  which  might 
have  been  corrected  upon  appeal  or  su- 
persedeas ;    not  matter    which  makes 

75  *the  proceedings  before  the  commis- 
sioners and  in  court,  void.    3dly,  The 

commissioners  have  estimated  the  whole 
damages  at  2972  dollars,  and  if  they  had 
made  the  assessment  in  one  entire  sum,  there 
could  be  no  doubt  of  their  authority.  Now, 
whether  the  assessment  is  made  in  one  entire 
sum  of  2972  dollars,  or  in  one  sum  of  2000  dol- 
lars and  another  of  972  dollars,  can  make  no 
manner  of  difference.  Nor  can  the  company 
with  any  reason  object,  that  a  clause  is 
inserted  allowing  it  to  be  relieved  from  part 
of  the  estimated  damages  upon  the  perform- 
ance of  a  specific  act,  and  that  the  assess- 
ment thus  made  is  affirmed  and  entered  of 
record.  If  the  assessment  for  the  whole 
amount  had  been  absolute  and  unqualified, 
it  might  have  been  affirmed  and  entered  of 
record.  And  the  county  court,  in  affirming  a 
report  which  permits  the  company,  if  it 
pleases,  to  be  relieved  from  part  of  the  esti- 
mated damages  upon  the  performance  of  a 
specific  act,  does  that  which  operates  in 
favour  of  the  company,  and  of  which  the  com- 
pany should  not  afterwards  be  permitted  to 
complain.  It  may  be,  that  such  conditional 
damages  as  were  assessed  in  this  case,  can- 
not, even  after  the  report  is  affirmed  and 
entered  of  record,  be  considered  to  be  so  ascer- 
tained by  a  confirmation  of  the  report,  as  to 
authorize  the  clerk  to  issue  an  execution  for 
the  same  uuder  the  12th  section  of  the  char- 
ter. But  though  an  execution  may  not  law- 
fully issue  for  such  conditional  damages 
under  that  section,  it  does  not  follow  that  the 
assessment  itself  should  be  considered  as 
unauthorized.  It  was  made  by  commission- 
ers appointed  at  the  instance  of  the  company, 
and  the  report  containing  it  has  been  affirmed 
by  a  court  which  undoubtedly  had  competent 
jurisdiction  to  act  upon  that  report.  The 
company  having  been  a  party  to  the  case  in 
which  the  report  was  made,  and  the  judg- 
ment affirming  the  report  never  having  been 
reversed  on  appeal  or  supersedeas,  that 

76  report  ought  now  to  be  binding  *on  the 


company.  If  it  is  binding,  ind  the  spe- 
cific act  has  not  been  performed,  there  is  a 
duty  on  the  defendants  to  pay  the  plaintiff  a 
determinate  sum  of  mone^  and  the  action  of 
debt  is  properly  brought  ior  that  money. 
BuUard  v.  Bell,  1  Mason  299. 

II.  The  statute  provides,  that  unless  good 
cause  be  shewn  against  the  report,  it  shall  l>e 
affirmed  by  the  court  and  entered  of  record. 
The  order  directing  it  to  be  entered  of  record 
is,  under  the  statute,  to  follow  the  affirmance. 
And  when  such  an  order  is  made,  it  necessa- 
rily imports  that  the  report  is  affirmed.  But 
secondly,  the  evidence  was  clearly  admissible 
and  proper,  as  far  as  it  went :  and  though  it 
might  have  been  competent  to  the  defendants 
to  move  the  court  to  instruct  the  jury,  that 
the  plaintiffs  could  not  succeed  without  pro- 
ducing an  order  of  affirmance,  yet  as  no  such 
motion  was  made,  an  appellate  court  can 
take  cognizance  of  no  such  question. 

III.  The  other  bill  of  exceptions  must  be 
considered  with  reference  to  the  case  stated 
in  the  declaration.  That  states  a  regular 
assessment  of  damages,  and  a  regular  confir- 
mation thereof  :  and  considering  that  assess- 
ment as  valid,  its  effect  could  not  be  impaired 
in  a  collateral  proceeding,  by  evidence  going 
to  shew  that  the  commissioners  made  too  high 
an  estimate.  The  time  for  such  an  objection 
was  in  the  county  court,  l>efore  the  report 
was  affirmed. 

STANARD,  J.  The  title  to  this  action,  as 
for  a  debt  due  by  judgment,  is  founded  ou 
those  provisions  of  the  charter  of  the  com- 
pany, which  prescribe  the  manner  of  assess- 
ing damages  to  the  proprietors  of  lands 
through  which  the  railroad  might  run  ;  pro- 
viding, in  effect,  that  the  affirmance  of  a 
report  assessing  the  damages,  and  enter- 
ing it  of  record,  shall  be  a  judgment  in 
favour  of  the  proprietor  against  the  com- 
pany for  the  amount  of  the  damages :  and  it 

is  contended  that  the  order  recording 
77        *the  report  is  in  effect  an  affirmance 

thereof,  and  a  judgment  for  the  dam- 
ages. Supposing  this  to  be  so,  the  next  ques- 
tion presented  (and  which  may  justly  be 
regarded  as  preliminary  to  many  others  aris- 
ing on  the  record  in  this  case,  and  ably  dis- 
cussed at  the  bar,)  is.  What  are  the  damages 
for  which  such  judgment  is  or  can  l>e  ren- 
dered ?  Do  the  provisions  of  the  charter  war- 
rant a  contingent  assessment  of  damages  by 
the  commissioners,  and  authorize  the  court  to 
render  a  contingent  or  conditional  judgment 
therefor,  so  that  the  title  thereto  may  depend 
on  some  future  act  in  pais  ?  If  so,  the  anom- 
aly might  be  present^  of  a  judgment  with- 
out certainty  as  to  the  time  in  which,  or  the 
amount  for  which,  it  could  be  enforced,  and 
not  capable  of  being  enforced  without  a  new 
action,  the  recovery  in  which  would  also  be 
uncertain,  as  the  performance  of  the  act  in 
pais  on  which  it  was  made  to  depend  might 
be  more  or  less  perfect.  The  terms  of  the 
statute  must  be  very  distinct  and  imperative, 
to  justify  the  court  to  introduce,  by  its  con- 
struction thereof,  such  an  anomaly.  The 
statute  in  this  case,  so  far  from  requiring 
such  construction,  seems  to  me  by  inevitable 
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implication  to  foi   id  it.     The  latter  part  of 
the  12th  aection  provides,  that  for  the  dam- 
ages when  ascertained  by  a  confirmation  of 
the  report,  the  party  i.viy  have  execution  as 
on  a  judg^ment ;  and>  the  necessary  implica- 
tion is,  that  the  court  is  authorized  to  render 
such  judgement  only  as  would  justify  the  ema- 
nation of  an  execution  thereon.    Now,  for 
conting'ent  damages  such  execution  certainly 
could  not  issue,  since  by  the  very  terms  of 
such  judgment,  if  full  expression  be  given  to 
it,  the  party  is  not  entitled  to  damages  but  in 
a  future  and  contingent  event ;  and  as  such 
future  event  may  more  or  less  imperfectly 
occur,  the  damages  may  in  whole,  or  in  part 
only,  be  justly  demandable.    These  consid- 
erations present  an  insuperable  difficulty  to 
the  recovery  in  this  action,  and  shew,  in  my 
opinion,  that  the  court  below  ought  to 
78        have  sustained  *the  demurrer  to  the 
first  and  second  counts  of  the  declara- 
tion. 
I        I  deem  it  proper  to  add,  that  according  to 
I    the  leg'al  effect  of  the  report  in  this  case, 
'    especially  when  coupled  with  the  subsequent 
action  of  the  company,  the  damages  that  were 
'    effectively  assessed,  to  wit,  the  972  dollars, 
are  to  be  regarded  as  the  damages  for  a  road 
constructed  with  proper  culverts  to  pass  the 
water  in  the  manner  specified  in  that  part  of 
the  report  assessing  the  contingent  damages ; 
that  the  company  had  no  right  to  construct 
the  road  in  any  other  manner,  and  is  liable 
to  the  actions  of  the  parties  injured  by  a  devia- 
tion  from  that  mode  of  construction  which 
has  g-overned  the  amount  of  the  unconditional 
assessment  of  damages,  for  the  injury  result- 
infT    from    such    deviation ;  and  that    such 
actions  may  be  repeated  toties  quoties,  as 
long-   as  such  injury  is  continued  by  such 
deviation. 

The  other  judges  concurring,  the  judgment 
of  the  court  of  appeals  was  entered  as  follows : 

The  court  is  of  opinion  that  the  said  circuit 
superior  court  erred  in  overruling  the  demur- 
rers of  the  plaintiffs  here  to  the  first  and  sec- 
ond counts  in  the  defendant's  declaration : 
therefore  judgment  reversed  with  costs,  and 
judi^ment  entered  for  the  said  plaintiffs  upon 
said  demurrers. 


79  *Coalter  v.  Coalter. 

July,  1842.  Lewisbursr. 
(Absent  BAiiDWiN.*  J.) 

Partiiershlp— 5iiit  for  Accouiit— StAtute  of  Llinitstion8.t 

—An  action  of  account  by  one  partner  affainst  his 
copartner,  for  a  settlement  of  tbe  partnersbip 
accounts,  must  be  commenced  witbin  five  years 
next  after  the  cause  of  action,  and  unless  so  com- 
menced, will  be  barred  by  the  statute  of  llmita- 
Uons.  1  R.  C.  181».  ch.  128,  $4,  p.  488,  for  sucb  accounts 
do  not  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  and  therefore  are  not 

*He  had  been  counsel  for  the  appellant. 
tPsrtDershlp— Suit  for  Account— Statute  of  LimitA- 

tioiM.— The  principal  case  Is  cited  in  Foster  v.  Rlson, 
17  Gratt.  SS8,  8S4,  336,  and  Jordan  y.  Miller,  75  Va.  449. 
See  foot-note  to  Marsteller  v.  Weaver,  1  Oratt.  891. 
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embraced  by  the  exception  to  the  statute.    Accord, 
Patterson  v.  Brown,  6  Monroe  10. 

-Same— Same4— A  suit  in  equity  by  one  partner 
aflrainst  his  copartner,  for  a  settlement  of  the 
partnership  accounts,  beiuff  a  substitute  for  the 
action  of  account,  should,  like  that  action,  be 
brouffht  within  five  years,  and  if  not  brought 
within  that  time,  will  be  barred  by  the  statute  of 
limitations.  Accord,  Patterson  v.  Brown,  6  Mon- 
roe 10. 

Same— Same— Same— Exception— CesMtion  of  Dealings. 
—Question  whether  the  exception  made  by  the 
statute  of  limitations,  of  accounts  which  concern 
the  trade  of  merchandise  between  merchant  and 
merchant,  prevents  the  statute  from  barrinsr  an 
action  upon  such  accounts,  when  there  has  been  a 
cessation  of  dealinfirs  between  the  parties  for  five 
years.  Per  Stanard  and  Allbn.  J.,  the  statute  is 
no  bar  in  such  a  case.  Accord,  Mandeville  dbc.  v. 
IVilson,  5  Cranch  15,  and  Sobinson  v.  Alexander,  8 
Bliffh  362. 

5ame— Same— Same— 5ame— Who  Are  Merchants.— 
Question  whether  persons  engraired  as  partners  in 
the  business  of  farmiufiT,  dlstillinff,  and  purchasiusr 
and  selliuff  cattle,  can  properly  be  considered 
merchants  within  the  meanine-  of  the  said  excep- 
tion. It  seems,  from  opinions  of  Stanabd  and 
AiiLBN,  J.,  they  cannot  be  so  considered.  Accord, 
Lansdale  v.  Brashear,  8  Monroe  880,  and  Forbes  v. 
Skelton,  8  Simons  335. 11  Goad.  Ens'.  Ch.  Rep.  406. 

William  B.  Coalter  filed  a  bill  in  the  cir> 
cuit  court  of  Augusta  against  John  Coalter, 
se'tting  forth  a  partnership  between  them  in 
the  business  of  farming,  distilling,  and  pur- 
chasing and  selling  cattle  &c.   and  praying 

for  a  settlement  of  the  partnership  ac- 
80        counts.     It  appeared  by  *the  bill,  that 

the  partnership  was  entered  into  in 
December  1828,  to  continue  for  four  years, 
so  that  the  partnership  was  ended  in  Decem- 
ber 1832.  Yet  the  bill  was  not  filed  until 
December  1838.  It  stated,  that  in  the  sum- 
mer of  1833,  the  parties  referred  the  settle- 
ment of  the  accounts  to  two  friends,  who 
found  a  balance  due  the  plaintifif  upon  the 
operations  of  the  partnership ;  but  there  be- 
ing at  that  time  a  crop  of  grain  growing, 
the  value  of  which  could  not  then  be  ascer- 
tained, the  referees  did  not  close  the  account, 
and  no  final  settlement  had  since  been  made. 
The  defendant,  in  his  answer,  admitted  that 
there  had  been  a  partnership  between  him 
and  the  plaintiff,  though  he  stated  it  some- 
what differently  from  the  plaintiff.  He  ad- 
mitted also  that  there  had  been  no  final 
adjustment  of  the  accounts  of  the  partner- 
ship, but  relied  on  various  grounds  of 
defence,  one  of  which  was  the  statute  of  lim- 
itations. The  statement  of  the  partnership 
accounts  made  by  the  referees,  bore  date 
the  27th  of  June  1833,  and  it  stated  that  they 
had  been  unable  to  settle  as  to  the  grain 
then  growing.     One  of  the  referees  deposed. 

tSame— Same— Same— Construction. — Th e  principal 
case  is  cited  in  Boffffs  v.  Johnson,  26  W.  Va.  827,  to  the 
point  that  the  statute,  refirulatinsr  the  time  within 
which  an  action  by  one  partner  agrainst  his  co- 
partner for  a  settlement  of  the  partnership  accounts 
may  be  brouarht,  applies  to  suits  in  equity  as  well 
as  actions  at  law.  See  foot-note  to  Marsteller  v. 
Weaver,  1  Oratt  391. 


I  ROB. 


Virginia  Reports,  Annotatbd. 


81,  82,  83 


that  as  they  went  on,  item  by  item,  each  one 
was  agreed  to  by  the  parties,  until  they 
came  to  the  item  of  the  grain  in  the  ground, 
upon  which  they  could  not  agree,  John  Coal- 
ter  claiming  the  whole  of  the  grain  in  the 
ground,  and  William  B.  Coalter  claiming  one 
third  part  of  it.  The  sums  agreed  upon  be- 
ing then  added  up,  John  Coalter  refused  to 
sign  a  paper  acknowledging  the  amount  to 
be  correct. 

The  circuit  court  referred  the  accounts  to 
one  of  its  commissioners ;  and  a  report 
thereof  being  made,  a  decree  was  pronounced 
in  favor  of  the  plaintiff.  From  which  decree, 
on  the  petition  of  the  defendant,  an  appeal 
was  allowed. 

Michie  and  John  B.  Baldwin,  for  appellant. 
Accounts  between  partners,  though  not 

81  particularly  mentioned  in  *the  statute 
of  limitations,  1  R.  C.  1819,  p.  488.  ch. 

128.  §  4,  are  embraced  within  the  limitation 
of  actions  of  account.  Courts  of  equity 
having,  taken  cognizance  of  matters  of  ac- 
count, aud  being  better  able  to  settle  them, 
the  action  of  account  has  fallen  into  disuse  : 
but  it  may  still  be  maintained.  Gow  on 
Partnership  83.  And  by  the  rules  of  equity, 
where  there  is  conpurrent  jurisdiction,  the 
statute  of  limitations  is  as  good  a  plea  in 
equity  as  at  law.  2  Tuck.  Comm.  388.  In- 
deed the  statute  is  never  disregarded  by 
courts  of  equity,  except  in  cases  of  technical 
trusts,  of  which  equity  has  exclusive  and 
peculiar  cognizance  ;  and  even  in  those  cases 
the  trust  must  be  continuing.  Ibid.  389. 
Kane  v.  Bloodgood,  7  John.  Ch.  Rep.  90. 
There  seems  to  be  no  reason  why  the  statute 
should  not  run  between  partners  after  disso- 
lution, as  well  as  between  other  persons. 
Upon  the  dissolution,  the  balance  due  to 
either  partner  becomes  an  individual  demand 
against  his  copartner ;  a  demand  which  he 
ought  to  be  bound  to  prosecute  with  as  much 
diligence  as  any  other.  All  the  reasons 
which  led  to  the  enactment  of  the  statute  of 
limitations  apply  with  full  force  to  such  a 
claim.  And  accordingly,  it  has  uniformly 
been  held  that  the  statute  is  a  good  plea  be- 
tween partners.  Gow  on  Partn.  117.  Bar- 
ber v.  Barber,  18  Ves.  286.  Foster  v.  Hodgson, 
19  Ves.  180.  See  also  Union  Bank  v.  Knapp, 
3  Pick.  112.  and  Lansdale  v.  Rrashear,  3 
Monroe  330. 

This  case  does  not  fall  either  within  the 
letter  or  the  reason  of  the  exception  in  the 
statute.  A  construction  by  which  these 
partners  should  be  held  to  be  merchants 
within  the  meaning  of  the  exception,  would 
virtually  repeal  the  statute ;  for  there  is 
hardly  any  one  who  would  not  be  a  merchant 
under  such  a  construction.  The  word  mer- 
chant applies  to  those  who  are  such  in  the 
ordinary  acceptation  of  the  term,  and  per- 
haps to  some  others,  the  similarity  of  whose 
pursuits  brings  them  clearly  within  the 
reason  of  the  exception.     See  Lansdale 

82  *v.Brashear,  3  Monroe  330.     Where  the 
objects  of  the  partnership  are  such  as 

existed  in  this  case,  the  parties  cannot  be 
considered  merchants  at  all.  But  if  they 
could  not  be  so  considered  as  between  their 


firm  and  another  firm,  they  cannot  be  so  re- 
garded in  this  case ;  for  the  two  partners 
constitute,  in  fact,  but  one  merchant.  If, 
however,  they  should  be  held  to  be  strictly 
within  the  exception,  still  all  dealings  hav- 
ing ceased  for  more  than  five  years,  Jhc 
statute  would  be  a  bar  to  the  recovery.  In 
Coster  V.  Murray,  5  Johns.  Ch.  Rep.  522, 
chancellor  Kent,  after  reviewing  the.english 
cases,  concludes  that  the  weight  of  authority 
is  in  favour  of  this  position.  See  also  1 
Rob.  Prac.  101. 

Peyton,  for  appellee.  This  is  not  a  case 
in  which  an  action  at  law  could  have  been 
maintained  by  the  plaintiff.  The  associa- 
tion between  the  parties,  from  its  nature  and 
character.  Created  such  an  unity  of  interest 
between  them,  that  neither  of  them,  what- 
ever share  of  the  stock  or  profits  he  might 
have  been  entitled  to,  or  in  whatever  sum 
the  firm  might  have  been  indebted  to  h^m, 
could  exercise  an  exclusive  right  to  enjoy  or 
receive  it,  until  a  balance  had  been  struck 
between  them.  Holmes  v.  Higgins,  1  Bam. 
&  Cress.  74.  8  Eng.  Com.  Law  Rep.  27. 
Bovill  &c.  V.  Hammond.  6  Barn.  &  Cress. 
149.  13  Eng.  Com.  Law  Rep.  126.  Milbum 
V.  Codd  &c.  7  Bam.  A  Cress.  419.  14  Eng. 
Com.  Law  Rep.  67.  Bac  Abr.  tit.  Merchant, 
letter  C.  If  one  partner  cannot  sue  his  co- 
partner till  a  settlement  is  had  and  a  balance 
struck,  then  the  action  does  not  accrue  till 
such  settlement.  In  the  present  case,  no 
settlement  was  ever  made  before  this  suit 
was  brought ;  and  therefore  the  statute  can- 
not bar  the  suit. 

But  the  statute  excepts  such  accounts  as 
concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or 
servants.  And  this  exception  applies  to  all 
accounts  current,  which  concern  the  trade  of 

merchandise.  Webber  v.  Tivill,  2 
83        Saund.   124.    and  cases    *cited  p.  127. 

note  6.  If  lord  Hardwicke  said  what 
is  reported  in  Wei  ford  v.  Liddel,  2  Ves.  400. 
he  is  not  sustained  by  the  authorities,  either 
english  or  american.  The  contrary  is  held 
in  Franklin  v.  Camp's  ex'ors,  1  Coxe's  Ve^. 
196.  and  Mandeville  &c,  v.  Wilson,  5  Cranch 
15.  The  cases  further  shew  that  all  persons 
will  be  embraced  within  the  exception, 
whether  merchants  or  not,  provided  the  ac- 
counts be  open  and  current.  Cotes  v.  Harris, 
Bull.  N.  P  149.  Cranch  v.  Kirkman,  Peak's 
N.  P.  C.  121.  Catling  Ac.  v.  Skoulding  Ac. 
6  T.  R.  189.  Wilkinson  on  Lim.  21.  More- 
over, persons  associated  for  such  purposes  as 
those  for  which  the  parties  were  associated 
in  this  case,  are  to  be  considered  as  mer- 
chants. The  old  idea  was,  that  a  merchant 
meant  one  who  traded  to  and  from  foreign 
parts.  But  this  definition  is  too  narrow. 
Wilkinson  (p.  21.)  refers  to  an  old  case  where 
it  is  said,  '*There  are  four  sorts  of  merchants  ; 
that  is,  merchants  adventurers,  merchants 
dormants,  merchants  travelling,  and  mer- 
chants residents."  Hamond  v.  Jethro,  2 
Brown  1.  99.  The  english  bankrupt  law, 
passed  in  the  same  year  with  the  statute  of 
limitations,  defines  a  trader  to  be  one  who 
uses  the  trade  of  merchandise  by  way  of 
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bargaining,  exchange,  re- exchange,  barter- 
ing, chevisance  or  otherwise,  by  gross  or 
retail,  or  making  a  living  by  buying  and 
selling.  In  Com.  Dig.  title  Merchant.  A.  a 
merchant  is  defined  to  one  who  traffics  by 
way  of  buying  and  selling  any  goods,  within 
the  realm  or  in  foreign  parts.  Lord  Holt, 
in  The  Mayor  &c.  v.  Wilks,  Salk.  445.  says, 
a  merchant  includes  all  sorts  of  traders,  as 
well  and  as  properly  as  merchant  adventur- 
ers. In  the  present  case,  the  partnership 
extending  to  farming,  to  distilling,  and  to 
the  purchase  and  sale  of  cattle,  hogs  and 
other  stock,  the  parties  come  within  the  defi- 
nition of  merchants. 

ALLEN,  J.    Supposing  the  complainant  to 
be   entitled  to  his  proportion  of  the 

84  grain  crop  growing  at  the  *time  of  the 
reference,  that  must  have  been  gath- 
ered in  the  summer  of  1833.  There  is 
nothing  to  shew  that  any  debts  have  been 
collected  or  paid  by  the  firm  since  that  period. 
The  partnership  had  terminated,  and  all  its 
transactions  with  others  would  seem  to  have 
been  closed,  more  than  five  years  before  the 
institution  of  this  suit.  As  early  at  least  as 
the  summer  of  1833,  there  might  have  been  a 
fall  settlement  of  the  accounts,  so  as  to  ascer- 
tain the  rights  and  liabilities  of  the  different 
partners.  The  attempt  which  had  been 
made,  with  the  assistance  of  their  mutual 
friends,  to  settle,  had  failed ;  the  parties  dis- 
agreeing. This  occurred  more  than  five 
years  l^fore  the  bill  was  filed;  and  from 
that  period  they  stood,  in  regard  to  the  part- 
nership, in  a  hostile  attitude  towards  each 
other.  Upon  this  state  of  facts,  it  becomes 
necessary  to  determine  whether  the  statute 
of  limitations  is  a  bar  to  the  relief  sought. 

The  counsel  for  the  appellee  has  contended. 
That  the  exception  **of  such  accounts  as  con- 
cern the  trade  of  merchandise  between  mer- 
chant and  merchant,  their  factors  and 
•ervants,"  extends  to  all  such  accounts, 
although  there  may  be  no  item  within  five 
years :  That  a  partnership  for  the  purposes 
disclosed  in  this  record,  constituted  these 
persons  merchants  within  the  meaning  of 
that  clause :  and  That  the  statute  cannot  be 
pleaded  in  bar  to  an  unsettled  account 
between  partners. 

On  the  first  point,  there  seems  to  have  been 
much  diversity  of  opinion  amongst  the 
english  judges,  and  the  question  until  re- 
cently was  considered  as  an  open  one  in  that 
country.  On  the  one  hand,  the  courts  held, 
that  as  between  parties  not  merchants,  where 
some  of  the  items  of  a  mutual  account  are 
within  the  period  of  limitation,  the  case  is 
taken  out  of  the  statute  :  whilst  on  the  other 
hand  it  has  been  determined,  that  as  between 
merchant  and  merchant,  where  all  accounts 
had  ceased  for  six  years,  the  statute 

85  was  a  bar.  These  decisions  ^destroyed 
all  distinction  between  accounts  con- 
cerning the  trade  of  merchandise  between 
merchant  and  merchant,  and  other  open 
mutual  accounts.  The  various  cases  upon 
this  subject  are  reviewed  and  commented 
upon  by  chancellor  Kent  in  Coster  v.  Murray, 
S  Johns.  Ch.  Kep.  522.     He  seems  inclined  in 


that  case  to  adopt  the  construction  given  by 
the  english  courts  in  the  earlier  cases,  which 
would,  in  effect,  repeal  the  exception  con- 
tained in  the  statute  altogether.  .Since  these 
cases  were  reported,  the  question  has  been 
decided  in  the  house  of  lords,  and  the  con- 
struction of  the  exception  settled  in  oppo- 
sition to  the  earlier  opinions;  the  house  of 
lords  holding  that  the  account  was  not  barred, 
though  none  of  the  items  were  within  the 
six  years.  Robinson  v.  Alexander,  8  Bligh 
352.  The  supreme  court  of  the  United  States, 
in  the  case  of  Mandeville  dkc.  v.  Wilson,  5 
Cranch  15.  has  adopted  the  same  construc- 
tion. Chief  justice  Marshall,  delivering  the 
opinion  of  the  court  in  that  case,  says — "  The 
exception  extends  to  all  accounts  current 
which  concern  the  trade  of  merchandise 
between  merchant  and  merchant.  An  ac- 
count closed  by  the  cessation  of  dealings 
between  the  parties  is  not  an  account  stated, 
and  it  is  not  necessary  that  any  of  the  items 
should  come  within  fL^^  years."  The  same 
construction  has  been  given  to  the  statute 
by  the  courts  of  some  of  our  sister  states.  In 
our  own  courts  the  question  has  not  been 
decided.  It  was  discussed  in  the  case  of  Wat- 
son &c.  V.  Lyle's  adm'r,  4  Leigh  236.  but  the 
case  went  off  on  other  grounds.  Judge 
Tucker  however,  in  the  opinion  delivered, 
concurs  with  judge  Marshall.  After  refer- 
ring to  the  contradictory  decisions  in  Eng- 
land, he  quotes  the  opinion  in  Mandeville  Ac. 
V.  Wilson,  and  adds,  *' This  is  the  reasonable 
doctrine;  for  otherwise  there  would  be  no 
perceivable  difference  between  merchants' 
accounts  and  others.'*  It  »eems  to  me  to  be 
the  clear  intention  of  the  statute  to  except 
such  accounts  from  its  operation 
86  ^altogether.  Independent  of  the  stat- 
ute, there  is  no  bar  to  personal  actions, 
except  the  presumption  arising  from  the 
lapse  of  time.  The  law  was  passed  to  remedy 
this  evil;  but,  by  express  words,  exempted 
certain  accounts  from  its  operation.  Such 
accounts  stand  as  though  the  statute  had 
never  been  enacted  ;  and  the  courts,  in  requir- 
ing some  of  the  items  to  be  within  the  period 
of  five  years,  bring  within  the  operation  of 
the  statute  a  subject  which  the  legislature 
had  intended  to  exclude. 

Were  these  parties,  from  the  facts  disclosed 
in  the  record,  merchants  within  the  meaning 
of  that  clause  of  the  statute  ?  I  have  not 
thought  it  necessary  to  consider  the  question 
whether  a  partnership  for  carrying  on  such 
business  as  these  parties  were  engaged  in, 
would  constitute  them  merchants  in  the 
proper  sense  of  the  word.  In  the  view  I  have 
taken,  it  is  not  necessary  to  decide  whether 
persons  engaged  in  such  transactions  can 
properly  be  styled  merchants  ;  though  I  have 
a  very  strong  conviction  that  such  accounts 
do  not  fall  within  the  description  of  accounts 
concerning  the  trade  of  merchandise.  But 
waiving  that  question,  is  there  any  authority 
for  the  position  that  accounts  between  part- 
ners in  merchandise  are  embraced  in  the 
exception,  and  that  they  are  to  be  treated,  in 
regard  to  their  mutual  accounts,  as  merchant 
and  merchant  ?  No  such  authority  has  been 
produced  ;  nor  have  I  been  able  to  find  any 
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case  in  the  eng^lish  reports,  where  the  ques- 
tions has  been  much  considered     It  arose  in 
1726,  in  the  case  of  Bridg'es  v.  Mitchell,  Bun- 
bury 's  Rep.  217.  but  was  not  adjudged.    This 
case  is  referred  to  as  a  very  important  author- 
ity upott'the  point  decided  by  it,  by  the  lord 
chancellor  in  Foster  v.  Hodgson,  19  Ves.  180. 
In  Bridges  v.  Mitchell,  the  bill  set  forth  that 
the  plaintiff  and    defendant,    many    years 
before,   were  partners    as    merchants ;  and 
prayed  a  discovery,  account  and  satisfaction. 
The  defendant  relied  on  the  statute  of 
87        limitations.    *The  plea  was  allowed  on 
the  long  acquiescence  of  the    party. 
And  it  is  stated  that  "  the  court  seemed  to 
think    this  was  not  a  merchant's  account 
within  the  statute,  these  persons  not  dealing 
as  merchants  with  one  another,  but  as  one 
merchant  with  others  ;  but  gave  no  opinion 
on  this  head.*'    Notwithstanding  the  intima- 
tion thus  given  at  so  early  a  period,  the  sub- 
ject seems  not  to  have  been  again  adverted  to 
in  any  of  the  engliah  cases.    Our  own  reports 
are  silent  respecting  it.     But  in  the  case  of 
Patterson  v.  Brown,  6  Monroe  10.  the  precise 
question  was  decided  by  the  court  of  appeals  of 
Kentucky.    There  the  complainant  charged, 
that  he  and  the  defendant  were  partners  in  a 
grocery  store  :  that  they  had  long  since  dis- 
solved, and  had  never  settled  their  accounts. 
The  defendant  admitted  the  partnership  and 
iis  dissolution,  denied  any  balance,  and  relied 
on  the  statute.    The  court  held,  that  accounts 
between  the  partners  of  this  mercantile  6rm 
were  not  embraced  by  the  terms  **  accounts 
concerning  the  trade  of  merchandise  &c." 
and  therefore  that  such  demands  were  barred 
by  the  lapse  of  five  years.    The  court  say, 
that  the  first  clause  of  the  exception  would 
seem    to  meet  the    case,  and    the    mutual 
accounts  of  the  parties  with  each  other  might 
be  considered  as  accounts  concerning  the 
trade  of  merchandise:  but  that  this  clause 
alone  cannot  give  the  construction  :  that  the 
whole  exception  must  be  taken  together,  oth- 
erwise all  accounts  between  a  merchant  and 
his  ordinary  customers  would  fall  within  the 
exception,  for  they  are  accounts  concerning 
the  trade  of  merchandise  :  that  the  accounts 
must  not  only   be  concerning  the  trade  of 
merchandise,  but  they  must  be  between  mer- 
chant and  merchant :  that  both  parties  must 
be  merchants  dealing  in  their  several  busi- 
nesses with  each  other ;  and  that  partners 
cannot  be  regarded  as  occupying  such  a  rela- 
tion   to    each    other.     On    this  head,  their 
reasoning  is  but  an  amplification  of  the  sug- 
gestion contained  in  the  case  of  Brideres 
88        V.    Mitchell,  that  "these   persons  *do 
not  deal  as  merchants  with  one  another, 
but  as  one  merchant  with  others."    And  it 
seems  to  me  that  no  other  conclusion  could 
have  been  arrived  at.     Whilst  the  partnership 
subsists,  the  individuality  of  each  partner, 
for  the  purposes  of  the  partnership,  is  merged. 
Their  mutual  accounts  grow  out  of  the  deal- 
ings of  the  firm,  as  a  unit,  with  third  persons, 
and  do  not  arise  out  of  individual  dealings 
with  each  other.    When    the   business  has 
closed,  they  stand,  in  respect  to  such  accounts, 
in  the  same  situation  as  others  having  unset- 
tled accounts  to  adjust ;  and  I  do  not  per- 


ceive how  such  accounts  can  be  considered  as 
accounts  between  merchant  and  merchant. 

If  the  parties  are  not  to  be  treated  as  mer- 
chants, is  there  any  thing  in  the  mere  rela- 
tion of  partners,  which  would  exempt  their 
unsettled  accounts,  after  the  business  of  the 
firm  has  entirely  closed,  from  the  operation 
of  the  statute  ?  No  case  has  been  cited,  in 
which  it  has  been  held  that  the  existence  of 
such  an  unsettled  account  constitutes  an 
exception.  Most  of  the  cases,  indeed,  have 
proceeded  uponi  the  presumption  that  no  such 
exception  exists.  The  case  of  Barber  v.  Bar- 
ber, 18  Ves.  286.  was  a  case  of  partnership. 
The  bill  prayed  an  account  against  the  repre- 
sentative of  a  deceased  partner.  The  deal- 
ings having  ceased  for  more  than  six  years, 
the  court  held  the  case  to  be  within  the  stat- 
ute. The  plaintiff  relied  upon  the  exception  : 
but  if  the  mere  fact  of  there  being  unsettled 
accounts  between  partners  had  been  sufficient 
to  take  the  case  out  of  the  statute,  it  was 
unnecessary  to  rely  on  the  exception,  and  the 
court  should  have  entertained  the  case.  The 
same  remark  applies  to  the  case  of  Patterson 
V.  Brown,  6  Monroe  10.  In  Coster  v.  Murray, 
5  Johns.  C.  R.  522.  chancellor  Kent  enter- 
tained the  bill,  upon  the  ground  of  a  trust 
between  the  parties.  But  his  argument  goes 
to  establish  that  the  parties  did  not  stand  in 
the  relation  of  debtor  and  creditor,  or  of  joint 

partners,  but  in  that  of  agent  or  factor 
89        and  principal,  and  so  the  ^statute  did 

not  apply  :  from  which  it  may  be  in- 
ferred that  in  his  opinion  it  did  apply  to  joint 
partners.  The  words  of  the  statute  embrace 
the  accounts  of  partners,  as  well  as  others  ; 
and  if  they  cannot  be  treated  as  merchant 
and  merchant  trading  with  each  other,  the 
exception  cannot  apply  to  them. 

Nor  can  I  perceive  any  thing  in  the  policy 
of  the  law,  which  should  lead  us  to  create  a 
new  exception,  not  contained  in  the  statute. 
Looking  to  the  period  at  which  the  exception 
was  introduced,  there  can  belittle  doubt  that 
it  was  intended  to  apply  principally  to  cases 
of  merchants  resident  in  England,  and  their 
correspondents,  servants  and  factors  abroad. 
Owing  to  their  distance,  the  difficulty  of 
communication,  and  the  necessity  of  an 
extended  credit  for  the  transaction  of  their 
business  with  each  other,  it  was  deemed 
improper  to  subject  them  to  the  operation  of 
the  statute.  But  none  of  the  reasons  which 
apply  to  them  are  applicable  to  the  case  of 
partners.  They  are  ordinarily  in  the  habit 
of  communication  with  each  other :  the  busi- 
ness having  closed,  there  is  no  necessity  for 
an  extended  credit:  and  the  risk  of  doing 
injustice,  from  the  death  of  witnesses,  loss 
of  vouchers,  and  failure  of  evidence,  is  as 
great  in  their  case  as  in  the  case  of  ordinary 
accounts.  Upon  the  close  of  the  business, 
each  partner  is  entitled  to  his  share  of  the 
partnership  effects;  and  for  the  balance 
which  may  be  due  from  one  to  the  other,  they 
stand  in  the  situation  of  ordinary  debtor  and 
creditor.  They  should  also  be  held  to  the 
same  degree  of  diligence. 

In  the  case  under  consideration,  there  was 
every  motive  to  urge  the  partners  to  an 
immediate    settlement.     As    early     as    the 
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tpring  of  1833,  when  the  partnership  had 
termiaated,  and  its  concerns  been  closed 
(according*  to  the  pretensions  of  both  par- 
ties) except  as  to  one  inconsiderable  item, 
the  grain    which  was  then   growing, 

90  *they  made  an  effort  to  settle,  but  dis- 
agreed.   The  pretensions  on  the  one 

hand  and  the  other  were  controverted.  But 
though  apprized  that  his  claim  to  any  bal- 
ance would  be  resisted,  the  complainant 
seenis  to  have  abandoned  the  subject  for 
more  than  five  years.  Under  these  circum- 
stances, the  statute,  it  seems  to  me,  was  a 
complete  bar  to  any  investigation  of  these 
accounts,  and  the  court  should  have  dismissed 
the  bUl. 

8TANARD,  J.  The  claim  of  the  appellee, 
nnder  its  most  favourable  aspect  so  far  as  it 
is  affected  by  the  defence  on  the  statute  of 
limitations,  is  that  of  one  partner  against 
another,  arising  from  a  partnership  in  the 
caltivation  of  a  farm,  the  purchase  and  sale 
of  stock,  and  the  conducting  of  a  distillery ; 
the  partnership  having  ceased,  and  the  claim 
asserted  by  the  bill  having  been  resisted  by 
the  partner  sued,  more  than  five  years  before 
the  suit  commenced  ;  and  there  having  been 
no  item  of  debit  or  credit  to  either  partner, 
nor  any  claim  by  or  against  the  partnership 
outstanding,  within  five  years  before  suit. 
The  first  question  is,  does  the  statute  of  lim- 
itations present  an  effectual  defence  to  such 
a  claim  ? 

The  argument  on  the  part  of  the  appellee 
is,  that  an  account  between  mercantile  part- 
ners is  embraced  by  the  exception  in  the 
statate,  of  accounts  **relating  to  the  trade  of 
merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants :"  that  such 
a  partnership  as  that  which  existed  between 
these  parties,  is,  within  the  intent  and  mean- 
ing of  the  statute,  a  mercantile  partnership : 
and  that  while  the  accounts  between  such 
partners  remain  open  and  unsettled,  the  stat- 
tvte  of  limitations  is  no  defence  to  a  suit 
for  the  settlement  of  them. 

It  is  remarkable  that  the  question,  whether 
the  accounts  between  partners  who  are  con- 
fessedly partners  as  merchants,  are  em- 

91  braced  by  the  exception  in  the  ^statute 
of  limitations,   seems  never  to   have 

been  adjudicated  by  our  own  courts,  and  has 
never  been  distinctly  decided  by  the  courts 
of  Westminster  hall.  In  the  case  of  Bridges 
Y.  Mitchell,  Bnnb..217.  the  reporter  states, 
that  **the  court  seemed  to  think  that  this  was 
not  a  merchant's  account  within  the  statute 
of  limitations,  these  persons  not  dealing  as 
merchants  with  one  another,  but  as  one  mer- 
chant with  others ;  but  gave  no  opinion  on 
this  head :"  and  I  have  found  no  case  in  the 
reports  of  the  decisions  of  Westminster  hall, 
in  which  an  opinion  on  that  question  is  more 
strongly  intimated. 

The  absence  of  decisions  of  this  question 
is  to  l>e  ascribed  to  the  operation  of  the 
decisions  of  two  other  questions,  the  com- 
bined effect  of  which  rendered  the  decision 
of  this  supererogatory. 

These  were,  1st,  That  where  there  had  been 
motoal  dealings  between   parties,   whether 


merchants  or  others,  and  whether  the  deal- 
ings related  to  the  trade  of  merchandise  or 
not,  if  one  of  the  items  of  the  current  account 
was  within  the  term  of  limitation  of  the  stat- 
ute, the  claim  for  the  balance  that  might  be 
ascertained  on  the  adjustment  of  the  account 
embracing  that  and  the  other  items,  was  not 
barred  by  the  statute:  and  2dly,  That 
although  the  account  were  confessedly  be- 
tween merchant  and  merchant,  relating  to 
the  trade  of  merchandise,  yet  if  the  dealings 
had  ceased  for  the  term  of  limitation,  and 
there  were  no  item  within  that  term,  the 
claim  on  such  account  was  subject  to  the  bar 
of  the  statute.  Although  there  was  some 
fluctuation  in  the  decisions  upon  this  second 
question,  I  think  with  chancellor  Kent  in 
Coster  V.  Murray,  5  Johns.  C.  R.  522.  that  up 
to  the  time  when  he  decided  that  case,  the 
preponderance  of  authority  of  the  courts  of 
Westminster  was  in  favour  of  the  decision. 
A  different  (and,  I  presume,  final)  decision 
has  been  since  made  by  the  house  of  lords  in 
the  case  of  Robinson  v.  Alexander,  8  Bligh 
352.  and  the  law  as  now  settled  in  Bng- 

92  land,  leaves  the  case  *of  accounts  be- 
tween merchant  and  merchant,  relating 

to  the  trade  of  merchandise,  within  the  ex- 
ception of  the  statute,  though  the  dealings 
may  have  ceased  for  more  than  the  term  of 
limitation,  and  there  be  no  item  within  the 
term. 

Were  the  decree  of  the  court  in  this  case  to 
be  governed  by  the  decisions  of  the  english 
courts  prior  to  the  case  in  8  Bligh,  they 
requiring  that  in  respect  to  claims  on  ac- 
counts, even  between  merchant  and  mer- 
chant, relating  to  the  trade  of  merchandise, 
some  item  should  be  within  the  term  of  limi- 
tation, to  prevent  the  bar  of  the  statute,  it 
would  sustain  the  defence  in  this  case. 

The  objection  (and  I  think  a  most  cogent 
one)  to  those  decisions  in  the  combined  effect, 
is,  that  that  effect  renders  the  exception  in  the 
statute  practically  superfluous  and  inopera- 
tive. My  opinion  is,  that  accounts  between 
merchant  and  merchant,  relating  to  the  trade 
of  merchandise,  being  expressly  excepted 
from  the  effect  of  the  statute,  suits  on  them 
while  they  continue  open  and  current  are 
not  liable  to  the  bar  of  the  statute,  even 
though  the  dealing  may  have  ceased  for  more 
than  five  years,  and  there  be  no  item  within 
that  time.  This  opinion  rests  on  the  plain 
language  of  the  statute,  and  is  sustained  by 
the  case  in  Bligh,  which  finally  settles  that 
question  in  England,  and  the  authority  of 
the  supreme  court  of  Massachusetts,  Bass  v. 
Bass,  6  Pick.  362.  S.  C.  8  Pick.  187.  and  of 
the  supreme  court  of  the  United  States,  Man- 
deville  &c.  v.  Wilson,  5  Cranch  19. 

The  question  remaining  to  be  solved  is,  are 
accounts  between  merchant  partners  em- 
braced by  the  exception  ?  The  absence  of 
decisions  on  this  point  both  in  England  and 
in  this  state  has  already  been  noticed.  The 
question  has,  however,  been  expressly  decided 
in  the  negative  by  the  supreme  court  of  Mas- 
sachusetts, Cotman  v.  Rogers,  10  Pick. 

93  112.  and  in  Kentucky,  3  Monroe  ♦330.  6 
Id.  10.    The  result  of  my  examination 

of  the  question  is  a  concurrence  in  those  de- 
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cisions.  It  is  hardly  necessary  to  remark, 
that  accordiag-  to  this  opinion,  to  subject  a 
suit  for  the  settlement  of  partnership  ac- 
counts to  the  bar  of  the  statute,  it  must  not 
only  appear  that  the  partnership  has  ceased 
more  than  five  years,  but  that  there  were  no 
valid  claims  of  debit  or  credit  against  or  in 
favour  of  the  partnership,  paid  or  received, 
or  outstanding,  within  that  time.  For,  as  any 
such  claim  paid  or  received  by  either  partner 
would  form  an  item  in  the  account  between 
them,  that  might  protect  the  claim  on  the 
account  from  the  bar  of  the  statute,  on  the 
principle  applicable  to  mutual  accounts, 
whatever  may  be  the  subject  of  such  ac- 
counts, or  whatever  the  vocation  of  the  par- 
ties. 

It  is  not  necessary  to  decide  the  third  prop- 
osition which  it  was  incumbent  on  the  appel- 
lee to  sustain :  that  is,  whether,  within  the 
meaning  of  the  exception,  the  partnership  in 
question  is  a  mercantile  one,  and  its  dealings 
to  be  regarded  as  dealings  relating  to  the 
trade  of  merchandise.  My  impression  is, 
that  it  is  not :  but,  for  the  reasons  assigned,  I 
forbear  to  express  a  definitive  opinion  on  the 
point. 

The  other  judges  concurring,  decree  re- 
versed and  bill  dismissed  with  costs. 


94  *Bryan  v.  Hyre  and  Others. 

AufiTUst,  1842,  Lewlsburff. 

(Absent  Cabbll,  P.  and  Brookb.  J.) 

Ejectment— Parol  Dtoclalmer.*— in  ejectment  by  the 
heim  of  tbe  devisee  of  an  estate  In  fee,  the  defend- 
ant introduced  evidence  tendinsr  to  shew  a  parol 
disclaimer  by  the  devisee,  of  the  land  devised  to 
him.  and  moved  the  court  to  instruct  the  Jury, 
that  if  they  believed,  from  the  facts  proved,  and 
there  was  such  parol  disclaimer  of  the  land  de- 
vlned,  they  must  find  for  the  defendant  The  court 
refused  to  give  this  Instruction  to  the  Jury,  and 
instructed  them  that  the  disclaimer  most  be  by 
writluff. 

*E|ectiiient -Parol  Disclaimer.— In  Corbett  v.  Nutt, 
18  Gratt.  647.  it  is  said:  '* Whether  an  estate  of  free- 
hold In  land  can  be  effectually  disclaimed  by  parol, 
so  as  to  divest  the  title  of  the  devisee,  has  not  been 
settled  by  the  decisions  of  this  court  In  Bryan  v. 
ffyrf,  I  Bob.  94,  it  was  conceded  that  the  question  did 
not  arise.  The  case  cannot  be  regarded,  therefore, 
as  settlinff  the  question  agrainst  the  validity  of  such 
a  disclaimer,  thougrh  the  opinion  of  Judge  Allen  is 
said  by  the  report  in  general  terms,  to  have  been 
concurred  in  by  the  other  judsres  who  sat  in  the 
case.  It  Is  not  necessary  to  determine  that  question 
in  this  case." 

But  in  Suttle  v.  Richmond,  F.  &  P.  R.  Co.,  76  Va.  286. 
it  was  .said,  it  has  been  lonsr  settled  In  this  state  that 
the  disclaimer  of  the  freehold  can  only  be  by  deed 
or  in  a  court  of  record,  citinsr  Bryan  v.  Hyre,  1  Bob. 
101.  as  conclusive  authority  upon  the  subject 

Also  In  Fisher  v.  Camp,  26  W.  Va.  580,  the  principal 
case  Is  cited  as  authority  upon  the  same  proposition 
as  In  the  latter  case.  See  monographic  note  on 
"Ejectment"  appended  to  Tapscott  v.  Cobbs.  11 
Oratt.  172. 


Freehold  Estate— Parol  Disclaimer.— The  opinion  of 
HoiiBOTD,  J.,  in  Totcnton  v.  Ticktll  (ftc,  8  Bam.  & 
Aid.  81,  5  Euff.  Com.  Law  Rep.  210.  that  it  Is  not 
necessary  that  a  party,  "should  be  at  the  trouble 
or  expense  of  executing  a  deed  to  shew  that  he  did 
not  assent  to  the  devise"  of  a  freehold  estate, 
disapproved.  . 

Ejectment  in  the  circuit  court  of  Hardy 
county,  by  John  Doe  lessee  of  Elijah  Hyre, 
Elihu  Vandeventer,  Solomon  Bean,  Benja- 
min H.  Bean,  Peter  J.  S.  Hyre,  and  Cornelius 
\  andeventer  and  Susanna  his  wife,  heirs  at 
law  of  Peter  Hyre  deceased,  against  William 
Bryan. 

At  the  trial,  the  plaintiff  introduced  as  evi- 
dence the  will  of  Valentine  Power,  which 
had  been  duly  admitted  to  record,  and  con- 
tained the  following  clause : 

"Providing  Peter  Hyre  pays  two  hundred 
pounds  unto  the  fatherless  and  motherless 
children  of  Henry  and  Magdaline  Fink 
deceased,  and  likewise  maintain  his  father  in 
law  Valentine  Power  and  his  wife  Mary,  with 
meat,  drink,  washing,  lodging,  needful  ap- 
parel, and  every  thing  that  is  necessary  for 
to  support  human  life,  during  his  natural  life, 
then  for  a  true  reward  he  shall  have  my  plan- 
tation whereon  I  now  live,  with  the  two  sur- 
veys adjoining  the  said  plantation  and  the 
spurs  of  New  Creek  mountain.  I  say,  I  give 
and  bequeath  the  said  land  to  the  said 
Peter    Hyre,    and    his    heirs    and    assigns 

forever." 
95  *It  was  agreed  between  the  parties, 

that  the  lessors  of  the  plaintiff  were 
the  heirs  at  law  both  of  Peter  Hyre  and  of 
Susanna  his  wife ;  that  Valentine  Power  died 
leaving  eleven  children  and  heirs  at  law,  of 
whom  the  said  Susanna  was  one ;  and  that 
Amelia  Power,  one  of  the  said  children  and 
heirs  at  law  of  Valentine  Power,  had  died 
intestate  and  without  issue.    The  lessors  of 
the  plaintiff  rested  their  claim  to  the  land 
devised  to  Peter  Hyre,  upon  the  said  will,  and 
on  testimony  adduced  by  them  to  prove  that 
Peter  Hyre  had  complied  with  the  conditions 
of  the  will.    The  defendant  moved  the  court 
to  instruct  the  jury,  that  the  provision  of  the 
will  by  which  Valentine  Power  devised  his 
land  to  Peter  Hyre,  created  a  precedent  con- 
dition that  Peter  Hyre  should  maintain  the 
testator  and  his  wife  Mary,  during  their  lives, 
with  meat,  drink,  washing,  lodging,  needful 
apparel,  and  every  thing  necessary  to  support 
human  life  ;  and  that  unless  the  jury  believed 
it  had  been  proved  that  Peter  Hyre,  or  some 
person  at  his  instance  and  procurement,  did 
maintain  the  said  Valentine  Power  and  his 
wife  during  their  lives,  as  above  stated,  then 
they  ought  to  find  for  the  plaintiff  only  one 
tenth  of  the  lands  set  forth  in  the  declaration. 
The  court  refused  to  give   this  instruction, 
but  instructed  the  jury  as  follows :  that  the 
provision  of  the  will  by  which  Valentine 
Power  devised  his  land  to  Peter  Hyre,  created 
a  precedent  condition  that  Peter  Hyre  should 
maintain  the  testator  and  his  wife  Mary,  dur- 
ing the  life  of  the  said  Valentine  Power, 
with  meat,  drink,  washing,  lodging,  needful 
apparel,  and  every  thing  necessary  to  support 
human  life  ;  and  that  unless  the  jury  believed 
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it  had  been  proved  that  Peter  Hyre,  or  some 
person  at  his  instance  and  procurement,  did 
maintain  the  said  Valentine  Power  and  his 
wife  during  the  life  of  said  Valentine  Power, 
as  above  stated ;  or,  if  they  believed  that 
there  was  only  a  partial  compliance,  unless 
they  believed  that  such  partial  compliance 
was  accepted  as  a  performance  of  the 

96  *condition  precedent  in  the  lifetime  of 
the  testator,  then  they  ought  to  find  for 

the  plaiuti£P  only  one  tenth  of  the  land  set 
forth  in  the  declaration.  To  which  opinion 
of  the  court  the  defendant  excepted,  and  his 
bill  of  exceptions  was  signed  and  sealed. 

A  second  bill  of  exceptions,  after  stating 
that  the  plaintiff  gave  in  evidence  a  copy  of 
the  will  of  Valentine  Power,  set  forth  that 
the  defendant  introduced  evidence  tending  to 
shew  a  parol  disclaimer  by  Peter  Hyre  the 
devisee,  and  moved  the  court  to  instruct  the 
jury,  that  if  they  l)elieved,  from  the  facts 
ptoved,  that  there  was  a  parol  disclaimer  of 
the  land  devised  to  him,  they  must  find  for 
the  defendant :  which  instruction  the  court 
refused  to  give,  but  instructed  them  that  the 
disclaimer  must  be  by  writing.  To  which 
opinion  of  the  court  the  defendant  also  ex- 
cepted. 

A  verdict  being  found  against  the  defend- 
ant, be  moved  for  a  new  trial ;  which  motion 
was  overruled,  and  judgment  entered  for  the 
plaintiff. 

Whereupon  Bryan  presented  a  petition  to  a 
jadge  of  this  court  for  a  supersedeas,  insist- 
ing that  whatever  might  be  the  true  construc- 
tion of  the  will  in  reference  to  the  condition 
precedent,  yet  the  will  could  pass  no  title 
to  Peter  Hyre  if  he  disclaimed  the  devise, 
whether  that  disclaimer  was  by  parol  or  in 
writing  ;  that  the  title  to  the  land  under  the 
will  never  could  vest  unless  the  devise  were 
assented  to,  and  though  such  assent  would  be 
presumed  in  the  absence  of  all  proof,  yet  it 
could  not  be  presumed  in  opposition  to  an 
express  disclaimer,  although  that  disclaimer 
were  by  parol .  The  supersedeas  was  awarded. 

G.  N.  Johnson  for  plaintiff  in  error.  In 
relation  to  other  modes  of  conveyance,  the 
assent  of  two  minds  is  necessary  to  complete 
the  act.  And  it  is  equally  necessary  in  rela- 
tion to  devises.  The  devisee  must  assent,  to 
make  the  devise  effectual.    Where  the 

97  devise  purports  *to  confer  a  benefit,  it 
is  admitted  that  assent  will  be  pre- 
sumed until  dissent  be  shewn.  But  here  it  is 
alleged  that  the  devisee  has  dissented.  And 
the  question  whether  he  has  dissented  or  not, 
is  a  question  of  fact,  to  be  determined  on  the 
evidence.  Then  we  have  to  enquire,  whether 
this  fact  may  not,  like  other  facts,  be  estab- 
lished by  parol  as  well  as  by  written  evidence. 
Parol  evidence  must  be  received,  unless  for- 
bidden by  some  sound  principle  of  law.  None 
such  is  known  to  exist.  It  may  perhaps  be 
thought  that  evidence  of  this  description  is  of 
too  uncertain  a  nature.  But  a  declaration  of 
disclaimer  may  be  as  clearly  made  by  words 
as  in  writing  ;  and  after  being  made,  its  effect 
cannot  be  destroyed  by  a  declaration  of  a  dif- 
ferent nature,  whether  it  has  been  made  by 
words  or  in  writing.    Upon  the  authorities, 


there  is  no  difficulty.  In  Town  son  v.  Tickell 
&c.  3  Barn.  &  Aid.  31.  5  lOng.  Com.  Law  Kep. 
219.  the  earlier  cases  are  reviewed,  and  the 
court  decide  the  disclaimer  there,  which  was 
by  deed,  to  be  good  :  but  the  determination  is 
upon  reasoning  which  is  equally  applicable 
to  a  disclaimer  by  parol.  Holroyd,  J.,  says, 
he  ''cannot  think  that  it  is  necessary  for  a 
party  to  go  through  the  form  of  disclaiming 
in  a  court  of  record,  nor  that  he  should  be  at 
the  trouble  or  expense  of  executing  a  deed  to 
shew  that  he  did  not  assent  to  the  devise." 
Chief  justice  Abbott  cites,  as  a  strong  author- 
ity, the  case  of  Thompson  v.  Leach,  2  Ventris 
198.  in  which  mr.  justice  Ventris  said,  a  man 
**cannot  have  an  estate  put  in  him  in  spite  of 
his  teeth."  S.  C.  3  Mod.  2%.  1  Show.  296. 
Show.  Par.  Cas.  150.  Holroyd,  J.,  refers  to 
Bonifaut  v.  Greenfield,  1  Leon.  60.  Cro.  Eliz. 
80.  There  the  devise  was  to  four  executors. 
One  of  the  executors  refused  to  take  out  let- 
ters of  probat,  and  it  was  objected  that  the 
sale  was  not  good  ;  to  which  it  was  answered, 
that  as  it  was  devised  unto  him  for  the  intent 
to  sell,  if  he  refused  to  sell,  he  refused  to  take 

the  estate,  and  so  it  was  unnecessary 
98        that  he  should  *join  in  the  sale.    The 

court  held  the  sale  good,  although  the 
devisee  had  not  renounced  the  estate,  either 
by  matter  of  record  or  by  deed.  The  cases  of 
Townson  v.  Tickell  &c.  and  Thompson  v. 
Leach,  are  cited  with  approbation,  in  Skip- 
with's  ex*or  v.  Cunningham  &c,  8  Leigh  282. 
by  judge  Tucker,  who  says  (p.  285.)  he  pre- 
sumes **  nothing  more  would  be  requisite  than 
simple  evidence  of  the  fact  of  disclaimer." 
The  case  of  Bonifaut  v.  Greenfield,  which 
seems  to  be  to  the  very  point,  is  sustained  by 
other  respectable  authority.  In  Sheppard's 
Touchstone,  p.  452.  it  is  laid  down,  that  **  if 
one  devise  his  land  to  another  in  fee  simple, 
fee  tail,  for  life  or  years,  and  the  devisee, 
after  the  death  of  the  testator,  doth  refuse 
and  waive  the  estate  devised  to  him,  in  this 
case  and  by  this  means  the  devise  to  him  is 
become  void.  And  it  seems,  a  verbal  waiver 
is  sufiScient  in  this  case."  The  counsel  for 
the  plaintiff  in  Crewe  v.  Dicken,  4  Ves.  98. 
cited  sir  Thompson  Rumbold's  case  as  one  in 
which  Bonifaut  v.  Greenfield  had  been  fol- 
lowed. And  in  Nicloson  v,  Wordsworth,  2 
Swanst.  371.  the  opinion  is  expressed,  that 
Crewe  v.  Dicken  proceeded  upon  a  distinc- 
tion between  a  disclaimer  and  a  release, 
which  is  untenable.  Disclaimer  is  implied 
from  acts  inconsistent  with  claim  under  the 
will.  There  is  an  implied  waiver  where  the 
devisee  does  an  act  from  which  it  is  inferred 
that  he  does  not  accept.  1  Powell  on  Devises 
(Jarman's  edi.)  429.  21  Law  Library  252.  Par- 
amour V.  Yardley,  Plowd.  543.  And  where 
one  refuses,  it  is  the  same  as  if  he  had  never 
been  narned.  Smith  v.  Wheeler,  2  Ventris 
128  Evidence  of  acts  of  election  by  parol  is 
sufficient.  And  evidence  of  acts  of  dissent  by 
parol  should  be  equally  sufficient.  Surely, 
in  the  case  at  bar,  if  there  had  been  evidence 
to  shew  that  Peter  Hyre  had  refused  to  pay 
the  ;f200.  that  would  be  evidence  from  which 
dissent  might  be  presumed. 

G,  B.  Samuels   for  defendant    in    error. 
All   deeds,    whether  deriving    their    effect 
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99  from  the  common  law  or  *the  statute 
of  uses,   do,    immediately  upon   their 

execution  by  the  grantors,  divest  the  estate 
out  of  them,  and  put  it  in  the  party  to  whom 
the  conveyance  is  made,  though  in  his 
absence  and  without  his  notice,  till  some 
disagreement  to  such  estate  appears. 
4  Cruise  12.  tit.  32.  ch,  1.  §  25.  Thompson 
V.  Leach,  2  Salk.  618.  Skipwith's  ez'or  v. 
Cunningham  &c.  8  Leigh  271.  In  the  case  of 
a  devise,  the  freehold  is  in  the  devisee  before 
entry.  2  Tho.  Co.  Lit.  645.  The  effect  then 
of  the  will  of  Valentine  Power  was,  immedi- 
ately upon  his  death,  to  invest  Peter  Hyre 
with  the  estate  devised.  This  suit  being 
brought  to  recover  that  estate,  and  the  recov- 
ery being  resisted  upon  the  ground  that  the 
estate  was  disclaicced,  the  question  is 
whether  parol  evidence  shall  be  received  to 
prove  the  disclaimer.  On  this  question  it  is 
material  that  the  will  itself  is  required  to  be 
in  writing,  and  to  be  recorded.  It  is  required 
to  be  written,  in  order  that  authentic  evi- 
dence of  the  testator's  intention  may  be  had, 
and  it  is  required  to  be  recorded,  that  it  may 
be  preserved,  and  afford  correct  information 
to  creditors  and  purchasers,  and  to  the  com- 
monwealth herself  for  purposes  of  revenue. 
If  nothing  be  done  by  the  devisee,  the  estate 
is  vested  and  perfect  in  him.  If,  however, 
a  valid  disclaimer  be  made,  the  estate  is 
divested,  and  transferred  to  the  heir  at  law, 
who,  by  relation,  is  regarded  as  seized  from 
the  death  of  the  ancestor.  A  disclaimer, 
then,  is  in  its  essence  and  operation  a  convey- 
ance. Why  should  it  not  in  form  also  be  a 
conveyance  ?  Why  shall  there  be  withheld 
from  devisees,  the  safeguards  provided  by 
the  statutes  regulating  other  conveyances  of 
land,  whether  by  deed  or  by  will  ?  If  words 
alone  can  divest  and  transfer  an  estate  de- 
vised, it  will  repeal,  in  practice,  the  statute  of 
wills.  After  a  will  has  been  executed,  con- 
forming in  all  particulars  to  the  statute,  its 
operation  may  be  divested  by  parol  proof. 
The  law  forbids  that  wills,  deeds,  and 

100  even  less  formal  instruments,  shall  *be 
restricted  in  their  operation  by  parol 

proof,  and  yet  it  is  proposed  in  this  case  that 
a  will  shall  be — not  explained,  not  curtailed, 
but  in  effect  entirely  abrogated  and  de- 
stroyed, by  parol.  In  guarding  the  devisee 
against  the  trouble  and  possible  expense  of 
making  a  written  disclaimer,  the  law  could 
not  have  fallen  into  the  indiscretion  of  com- 
mitting the  whole  mass  of  real  estate  devised, 
to  the  recollection  and  integrity  of  witnesses. 
Perhaps  999  out  of  1000  devisees  accept 
the  devise  :  it  is  supposed,  however,  that  the 
estates  of  the  999  are  to  be  committed  to  the 
precarious  issues  of  trials  upon  parol  proof, 
lest  the  one  may  be  put  to  the  trouble  of 
making  a  written  disclaimer.  Such  a  deci- 
sion as  that  asked  by  the  plaintiff  in  error 
would  open  a  wide  door  to  frauds  and  perju- 
ries. No  reason  for  such  a  course  can  be 
found  in  the  policy  of  the  law, — that  jealous 
policy  by  which  all  assurances  of  land  are 
required  to  be  in  writing.  And  no  authority 
can  be  produced  in  its  support.  There  is  no 
case  in  which  a  parol  disclaimer  of  a  fee 
simple  estate  has  been  adjudged  valid  in  law. 


I  The  decision  in  Bonifaut  v.  Greenfield,  that 
if  a  devise  of  land  be  to  four  executors  to 
sell,  and  three  of  them  execute  the  will, 
that  is  sufficient,  is  not  in  point.  In  Town- 
son  V.  Tickell  &c,  there  being  a  deed  of  dis- 
claimer, the  question  did  not  arise.  And  the 
dictum  in  Sheppard*s  Touchstone,  relied  upon 
on  the  other  side,  is  wholly  unsupported. 
In  the  London  edition  of  1826,  by  Atherley, 
the  editor  has  brought  together  the  authori- 
ties which  sustain  him  in  opposition  to  the 
text.  He  says,  *'with  respect  to  estates  of 
freehold,  verbal  waiver  or  disclaimer  would 
not  be  sufficient.  With  respect  to  an  estate 
of  freehold,  it  was  held  in  Butler  and  Baker's 
case,  3  Co.  Rep.  26.  that  it  could  only  be  dis- 
claimed by  matter  of  record.  But  in  a  late 
case  (Townson  v.  Tickell,  3  Barn.  &  Aid.  31.) 
it  was  held  that  it  might  be  disclaimed  by 
deed  in  pais."    The  authorities,  then, 

101  which  are  cited  on  the  other  side,  *in 
no  wise    conflict    with    others    which 

establish  that  a  parol  disclaimer  is  not  valid, 
Co.  Lit.  Ill  a.  2b.  3  a.  4  Cruise  436.  tit.  32. 
ch.  26.  g  5.  5  Vin.  Abr.  tit.  Contract  and 
Agreement.  D.  pi.  1.  8  Vin.  Abr.  tit.  Disa- 
greement. 22  Vin.  Abr.  tit.  Waiver.  A. 

C.  Johnson  in  reply.  All  agree  that  a 
devisee  has  a  right  to  accept  or  reject  that 
which  is  tendered  to  him.  Where  the  estate 
is  for  his  benefit,  the  law  proceeds  upon  the 
presumption  that  he  accepts,  until  he  dis- 
sents. But  when  the  fact  is  ascertained  that 
he  has  not  consented,  the  estate  has  never 
been  in  him.  The  simple  question  then  is, 
how  this  fact  is  to  be  ascertained.  According 
to  the  common  law,  every  fact  susceptible  of 
proof  may  be  proved  by  a  single  witness 
deposing  to  the  fact.  Wherever  the  policy  of 
the  law  requires  higher  proof,  such  proof  is 
prescribed  by  statute.  The  statute  of  fraudi^ 
is  framed  upon  this  policy,  and  so  likewise 
the  statute  of  conveyances.  But  can  any  one 
say  that  any  of  these  statutes,  fairly  inter- 
preted, embraces  this  case?  It  has  not  been 
so  contended.  It  is  only  insisted  that  the  case 
falls  within  the  same  policy ;  a  proposition 
which  cannot  be  maintained,  any  more  than 
the  other.  With  respect  to  the  cases,  there 
is  not  one  which  has  ever  ascertained  that 
the  disclaimer  must  be  in  writing.  The 
passage  from  Sheppard's  Touchstone  285.  is 
referred  to  in  Thomas's  edition  of  Coke's  re- 
ports, note  E.  to  Butler  and  Baker's  case, 
and  the  editor,  after  citing  the  modern  deci- 
sions, concludes  by  saying,  "It  appears  to  be 
the  better  opinion  that  the  disclaimer  need 
not  be  either  by  matter  of  record  or  by 
deed." 

ALLEN,  J.  The  point  arising  upon  the 
first  bill  of  exceptions  has  not  been  pressed 
in  the  argument  here,  and  as  there  does  not 
appear  to  be  any  thing  in  it,  I  shall  pass  it 
over,  with  the  remark,  that  I  think  the  opin- 
ion thereby  excepted  to  was  strictly  cor- 

102  rect.    *It  is  not  very  clearly  perceived 
how  the   question    propounded  by  the 

second  bill  of  exceptions  could  arise  under 
the  will  of  Valentine  Power.  He  devises  his 
land  upon  a  condition  precedent.  The  estate 
could  vest  only  by  shewing  a  performance. 
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To  make  out  their  case,  it  was  incumbent  on 
the  lessors  of  the  plaintiff  to  prove  a  per- 
formance by  their  ancestors  of  this  condi- 
tion. When  this  was  shewn,  his  assent  to 
the  devise  was  thereby  also  proved.  The 
estate,  by  bis  own  act,  vested  absolutely  in 
him,  and  could  not  be  divested  except  in  the 
mode  prescribed  by  law.  The  only  question 
(as  it  seems  to  me)  arising*  on  this  branch  of 
the  case  was.  Has  the  condition  been  per- 
formed ?  If  it  has,  the  devisee,  by  perform- 
ing, has  accepted  the  devise,  and  the  estate 
has  vested.  The  case  of  Crewe  v.  Dicken,  4 
Ves.  97.  is  somewhat  analogous.  There  a 
conveyance  was  made  to  trustees,  upon  trust 
to  sell,  and  receive  the  purchase  money. 
Ooe  of  the  trustees  conveyed  and  released  to 
his  cotrustee  all  his  interest  in  the  estate. 
If  the  trustee  had  simply  declined  to  act,  and 
executed  an  instrument  declaring  his  dis- 
claimer, the  estate  would  have  vested  in  the 
other  trustee.  The  release  was  considered 
as  an  instrument  by  a  person  thinking  he 
had  an  interest  to  part  with,  and  as  furnish- 
ing evidence  of  his  acceptance  of  the  trust. 
If  a  party  intending  to  refuse  the  trust  could 
beheld  to  have  assented  to  the  conveyance 
to  himself,  by  the  form  of  instrument  he 
adopted  to  manifest  his  refusal,  how  much 
stronger  is  the  case  of  the  devisee  or  alienee 
upon  a  condition  precedent,  who  shews  a 
performance  ! 

Supposing,  however,  that  the  question  did 
properly  arise,  it  seems  to  me  there  is  no  er- 
ror in  the  instruction  of  which  the  defendant 
can  complain.  It  is  laid  down  in  Co.  Litt. 
HI.  that  "in  the  case  of  a  devise  of  lands 
whereof  the  devisor  is  seised  in  fee,  the  free- 
hold or  interest  in  law  is  in  the  devisee  before 

he  doth  enter,  and  in  that  case  nothing 
103     (having  regard  to  the  interest  or  *estate 

devised)  descends  to  the  heir.''  The 
case  of  Thompson  v.  Leach,  2  Salk.  618.  de- 
cided that  a  surrender  immediately  divests 
the  estate  out  of  the  surrenderor,  and  vests 
it  in  the  surrenderee ;  for  that  although 
every  grant  implies  a  contract,  yet  a  gift  im- 
plies a  benefit,  and  consent  is  presumed. 
But  although  the  estate  vests  by  presumption 
of  law  before  entry,  it  is  clear  that  a  man 
cannot  be  compelled  to  take  it  against  his 
own  consent :  and  there  must  be  some  mode 
by  which  he  may  renounce  and  disclaim 
it.  In  the  earlier  cases  it  was  held,  with 
respect  to  an  estate  of  freehold,  that  the  dis- 
claimer must  be  by  matter  of  record  Butler 
and  Baker's  case,  3  Co.  Rep.  26.  And  the 
reason  assigned  is,  that  a  freehold  ought  not 
to  be  easily  divested,  to  the  intent  a  tenant  to 
the  praecipe  might  be  the  better  known.  In 
Townson  v.  Tickell  Ac.  3  Barn.  &  Aid.  31. 
the  devisee  in  fee  renounced  and  disclaimed 
by  a  deed,  and  it  was  decided  that  such  a  re- 
nunciation was  sufficient.  One  of  the  judges 
states  it  as  his  opinion,  that  such  disclaimer 
need  not  be  either  by  matter  of  record  or  by 
deed.  The  case  did  not  require  a  decision  of 
this  question,  and  the  authority  cited  does 
not,  as  it  seems  to  me,  warrant  the  conclu- 
sion. The  judge  cites  Bonifaut  v.  Greenfield, 
Cro.  £Uz.  80.  That  was  a  devise  to  J.  S.  and 
three  others,  to  sell,  and  these  persons  were 


made  executors.  One  refused  to  meddle  with 
the  will,  or  sell.  The  other  three  sold  in  the 
lifetime  of  the  fourth  ;  and  the  sale  was  sus- 
tained. The  court  said,  the  sale  by  the  three 
was  good  either  by  the  common  law  or  the 
statute  21  Hen.  8.  ch.  4. ;  that  when  the  testa- 
tor devised  the  land  to  four  to  sell,  and  made 
them  executors,  it  was  as  if,  at  the  first,  he 
had  devised  that  such  his  executors  should 
sell ;  and  in  such  case,  by  the  common  law, 
a  sale  by  three,  the  fourth  refusing,  was 
good.  In  Co.  lyitt.  236  a.  it  is  said  that  where 
lands  are  devised  to  the  executors  to  be  sold, 
the  devise  taketh  away  the  descent,  and  vest- 
eth  the  estate  in  the  executors ;  and 

104  *that  when  he  devises  his  tenements 
to  be  sold  by  his  executors,   it  is  all 

one  as  if  he  had  devised  his  tenements  to 
his  executors  to  be  sold.  And  in  the  same 
book,  112  b.  113  a.  it  is  laid  down,  that  where 
executors  have  but  a  naked  power  of  sale, 
all  must  join,  but  where  a  man  devises  his 
lands  to  his  executors  to  sell,  and  one  dieth, 
the  survivor  may  sell ;  in  the  one  case  it  being 
a  bare  trust,  in  the  other  a  trust  coupled  with 
an  interest.  This  distinction  has  been  ques- 
tioned in  modem  times,  but  was  the  received 
law  when  the  case  in  Cro.  Eliz.  80.  was  de- 
cided. The  devise  there  was  of  the  land  to 
the  four  persons  named;  they  were,  in  an- 
other part  of  the  will,  named  as  executors ; 
and  the  coutt  adjudged  that  it  was  the  same 
as  if  at  the  first  he  devised  to  his  executors. 
The  fact  that  the  devise  was  to  them  by 
name  in  one  clause,  and  that  they  were  maiSe 
executors  in  another,  did  not  change  their 
charter ;  and  the  land  being  devised  to  them 
to  sell,  they  took,  according  to  Coke,  not  a 
bare  trust,  but  a  trust  coupled  with  an  inter- 
est, in  which  case,  by  the  common  law,  those 
who  acted  could  sell.  The  decision  proceeded 
upon  the  peculiar  doctrines  of  the  common 
law  respecting  the  relation  of  executors  to 
their  testator's  estate,  and  has  no  applica- 
tion to  a  case  like  the  one  under  considera- 
tion. The  last  case  in  which  the  question 
arose  is  that  of  Smith  v.  Smith,  6  Barn.  & 
Cress.  112.  in  which  there  was  a  devise  to 
one  for  life,  who  refused  to  take  it,  saying, 
she  claimed  the  estate  as  heir  at  law,  and 
would  not  accept  any  benefit  by  the  will  of 
the  devisor.  It  was  held  that  this  was  not 
such  a  disclaimer  as  prevented  her  from  af- 
terwards bringing  her  ejectment,  and  rely- 
ing on  her  title  as  devisee.  The  court  decided 
that  this  was  not  a  disclaimer  of  any  estate 
in  the  land,  but  only  of  benefit  under  the 
will,  accompanied  with  the  assertion  of  a 
right  to  the  land  by  a  higher  and  better  title  : 
that  this  proceeded  under  a  mistake,  and 
did  not  preclude  the  party  from  acting 

105  under  her   improved  *judgment,   and 
taking  as  devisee.    They  therefore  did 

not  determine  whether  such  disclaimer 
should  be  by  parol  or  deed ;  for,  in  whatever 
form  made,  it  must  be  a  disclaimer  of  any 
estate  in  the  land. 

No  case  has  been  cited  which  establishes 
the  doctrine  that  a  parol  disclaimer  can  be 
set  up  against  the  devisee  claiming  a  free- 
hold estate ;  nor  have  I  been  able  to  find  the 
rule  so  laid  down  in  any  of  the  elementary 
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books,  except  Sheppard*s  Touchstone.  It  is 
there  said  (p.  452.)  that  a  verbal  waiver  is 
sufficient :  but  this  position  is  controverted 
by  Atherly  the  editor,  who  says  that  a  verbal 
waiver  would  not  be  sufficient  in  relation  to 
freehold  estates  The  authority  referred  to 
(Plowden  543.)  does  not  sustain  the  position 
taken  in  the  text.  That  was  the  devise  of  a 
term,  and  involved  the  doctrine  of  the  elec- 
tion of  the  legatee  to  take  as  executor  or  leg- 
atee. That  the  disclaim  er  of  a  freehold  estate 
must  be  made  in  a  court  of  record,  is  laid 
down  in  4  Cruise  tit.  32.  ch.  26,  and  in  8  Vin. 
Abr.  tit.  Disagreement.  And  the  only  mod- 
ification of  the  ancient  rule  is  the  permission 
to  disclaim  by  deed.  Upon  authority,  then, 
it  seems  to  me  that  the  disclaimer,  to  defeat 
the  devisee  claiming  under  the  devise  of  a 
freehold  estate,  cannot  be  made  by  parol. 

The  policy  of  our  laws  would  seem  to  de- 
mand in  this  case  an  adherence  to  the  com- 
mon law  rule,  as  modified  by  the  more  recent 
decisions.  The  records  with  us  are  relied 
on  as  disclosing  the  chain  of  title.  The  com- 
monwealth (as  it  was  properly  remarked  in 
argument)  has  an  interest  in  the  question, 
for  the  purposes  of  revenue.  The  law  re- 
quires wills  to  be  executed  with  certain  sol- 
emnities; and  it  would  present  a  strange 
anomaly,  if  a  devise,  required  to  be  in  writ- 
ing and  executed  with  such  solemnities,  could 
be  defeated,  and  in  effect  abrogated,  by  the 
testimony  of  a  single  witness  proving  some 
verbal  disclaimer.  Difficulties,  too,  would 
constantly  present  themselves  in  the 

106  practical    'application    of     the    rule. 
Should  one    disclaimer   conclude    the 

party?  That  would  seem  to  be  the  nec- 
essary consequence,  since  upon  the  dis- 
claimer the  estate  passes  to  the  heir.  If  so, 
testimony  of  some  loose  expression,  care- 
lessly uttered  and  imperfectly  remembered, 
forgotten  by  the  devisee  as  soon  as  pro- 
nounced, might  defeat  his  estate.  If  more 
than  one  disclaimer  is  required,  where  is  the 
limit,  or  when  does  the  privilege  of  retract- 
ing determine  ?  By  requiring  the  disclaimer 
to  be  by  deed,  at  least  when  set  up  against 
the  devisee  asserting  his  title  under  the  will, 
these  difficulties  are  avoided. 

I  think  the  judgment  should  be  affirmed. 

The    other  judges  concurring,    judgment 
affirmed. 

107  *  Jackson  and   Others  v.   Updegraffe 

and  Others. 

August,  1842,  Lewisburar. 

(Absent  AiiiiEN  and  Balj>win,  J.*) 

Wills— Direction  That    Bxecutor  Should  Receive  and 
Pay  Over  Legacy  Charged  on  Devisee— Case  at  Bar.— 

A  testator,  besides  beqneathlnfif  a  sam  of  money  to 
bis  wife,  and  anotber  sum  to  bis  dangbter  Rebecca^ 
bequeatbed  to  bis  dangbter  Susanna  $4000.  to  be 
paid  by  bis  executors  in  equal  payments  of  $1000. 
eacb  after  bis  decease.  He  devised  lands  to  cer- 
tain devisees,  provided  tbey  sbonld  pay  Into  tbe 

*Tbe  former  bad  been  consulted  by  tbe  appellee: 
tbe  latter  was  counsel  for  bim  in  tbis  court 


bands  of  his  executors  tbe  sum  of  $1000.  per  annum 
for  eleven  years.  He  made  a  bequest  to  two  sons 
JoJm  and  Samuel,  they  making  themselves  answer- 
able for  certain  payments  to  bis  wife  and  bia 
daughter  Rebecca.  And  be  directed  bis  executors 
to  receive  $1000.  annually  from  the  devisees  before 
mentioned  for  five  years,  to  be  paid  over  by  them 
to  his  daughter  Susanna.  The  remaining  $6000.  as 
it  should  become  due,  he  gave  to  bis  sons  John  and 
Samuel.  Under  this  will  a  question  arose  as  to  the 
quality  and  extent  of  the  power  conferred  on  the 
executors  over  tbe  fund  of  $1000.  per  annum, 
charged  on  the  devisees.  Per  Stanakd.  J.,  tbe 
proposition  that  tbis  fund  is  identified  with  tbe 
personal  estate  of  tbe  testator,  and  passes  to 
tbe  executors  subject  in  all  respects  to  tbe  execu- 
torial power  over  personal  estate,  and  to  all  the 
liabilities  of  such  estate,  cannot  be  maintained: 
tbe  legacy  of  $6000.  for  tbe  daughter  Susanna  is  not 
a  general  one,  payable  out  of  tbe  personal  assets, 
with  the  charge  on  the  land  as  an  auxiliary  secu- 
rity, but  is  a  legacy  to  be  paid  only  by  means  of  the 
charge;  and  the  fund  arising  from  this  charge  has 
no  more  tbe  quality  of  personalty,  than  a  fund 
arising  from  land  directed  to  be  sold  to  pay  a 
legacy. 
Executors  and  Administrators— Application  of  Assets 
to  Discharge  Individual  Liability— Bffect.t— Parties 
dealing  with  an  executor  or  trustee,  and  co- 
operating with  him  in  tbe  misapplication  of  assets 
or  trust  funds,  in  violation  of  the  duties  of  the 
executor,  or  in  breach  of  the  trust,  cannot  use 
such  transactions  as  a  defence  against  tbe  claim 
of  creditors,  legatees,  or  cestuis  Que  trust.  And  the 
application  of  assets  or  trust  funds,  by  the  executor 
or  trustee,  to  the  discharge  of  his  individual  re- 
sponsibilities, is,  unless  the  estate  or  trust  be 
indebted  to  tbe  executor  or  trustee,  a  violation  of 
duty  or  breach  of  trust. 

Samuel  Jackson  of  Fayette  county,  Penn- 
sylvania, who  died  in  July  1818,  by  his 
108  will,  after  desiring  that  all  *his  just 
debts  should  be  duly  satisfied  as  aoon 
as  convenient  after  his  decease,  devised  to 
his  wife  certain  real  property  for  life,  and 
bequeathed  to  her  certain  personal  property 
absolutely,  and  also  the  sum  of  5000  dollars 
in  cash  or  current  bank  notes,  to  be  paid  by 
bis  executors  as  follows,  viz.  1000  dollars  to 
be  paid  as  soon  as  possible  after  his  decease, 
and  the  remainder  to  be  paid  in  yearly  instal- 
ments of  500  dollars  each,  to  commence  two 
years  after  his  decease.  Then,  after  devis- 
ing certain  real  estate  to  his  sons  John  and 
Samuel,  he  made  the  following  bequest :  **  I 
give  and  bequeath  to  my  daughter  Susanna 
Updegraffe,  wife  of  James  Qpdegraffe,  the 
sum  of  4000  dollars  in  full  of  her  portion,  to 
be  paid  by  my  executors  to  her  or  her  heirs 
in  equal  payments  of  1000  dollars  each  after 
my  decease."  The  reversion  of  the  real 
property  devised  by  him  to  his  wife  for  life, 
was  devised  to  his  daughter  Rebecca,  and  he 

tBxecutors  and  Administrators— Breach  of  Trust.— 

On  this  subject,  see  the  principal  case  cited  in 
Barksdale  v.  Finney,  14  Oratt.  S88;  Davis  v.  Chris- 
tian, ISGratt.  49:  foot-note  to  Jones  v.  Clark,  25  Gratt. 
042;  Edmunds  v.  Venable,  1  P.  &  H.  140;  Boisseau  v. 
Boisseau,  70  Va.  77.  See  monographic  note  on  "Exec- 
utors and  Administrators**  appended  to  Rosser  v. 
Depriest,  5  Qratt  6. 
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also  bequeathed  to  his  said  daughter  Rebecca 
the  sum  of  2000  dollars  in  cash,  one  half  of 
which  was  to  be  paid  by  his  executors  as  soon 
as  she  might  want  it  and  as  soon  as  possible 
after  his  decease,  and  the  other  half  to  be 
paid  in  two  years  after  his  decease.  He  then 
devised  and  bequeathed  as  follows  :  **  I  give 
and  bequeath  unto  my  son  Josiah  Jackson 
and  my  daughter  Ruth  Dixon,  wife  of 
Henry  Dixon,  all  my  lands  and  other  prop- 
erty in  Monongalia  county,  Virginia,  consist- 
ing of  forge,  slitting  and  rolling  mill,  grist 
and  saw  mill,  with  sundry  other  improve- 
ments: provided  nevertheless,  that  they 
jointly  and  severally  pay  or  cause  to  be  paid 
into  the  hands  of  my  executors  the  sum  of 
lOOO  dollars  per  annum  for  the  space  of 
eleven  years,  to  be  by  them  appropriated  as 
shall  be  hereafter  mentioned."  After  a 
devise  and  bequest  to  his  son  Jesse  Jackson, 
and  after  directing  certain  property  to  be 
sold  and  the  proceeds  appropriated  towards 
completing  and  finishing  the  glass  works  es- 
tablishment then  progressing,  and  also 

109  directing  certain  other  property  *to  be 
sold  and  a  payment  out  of  the  proceeds 

of  sale  of  500  dollars  to  his  daughter  Re- 
becca, he  bequeathed  as  follows  :  *'  It  is  my 
will  and  desire  that  the  stock  I  hold  in  the 
Monongalia  bank  of  Brownsville,  and  my 
stock  in  Clarksville  manufacturing  com- 
pany, and  all  debts  due  me  at  my  death,  shall 
after  my  decease  belong  to,  and  I  hereby 
bequeath  the  same  to  my  sons  John  and 
Samuel,  they  making  themselves  answerable 
and  paying  the  dower  herein  given  to  my 
wife,  and  the  balance  of  the  legacy  herein 
granted  to  my  daughter  Rebecca.  Item,  My 
will  and  desire  is,  and  I  order  it  so  to  be 
done,  that  my  executors  receive  annually  1000 
dollars,  as  is  herein  mentioned  and  ex- 
pressed, from  my  son  Josiah  and  my  son  in 
law  Henry  Dixon,  for  the  space  of  five  years, 
which  sum,  as  soon  as  may  be  after  its  recep- 
tion, shall  be  by  them  paid  over  to  my 
daughter  Susanna  or  her  heirs.  The  remain- 
ing 6000  dollars,  as  it  becomes  due,  I  give 
and  bequeath  to  my  sons  John  and  Samuel, 
in  order  to  compensate  them  for  making 
advances  of  moneys  to  pay  debts  that  I  may 
owe,  and  to  enable  them  more  effectually  to 
complete  their  glass  manufactory.'*  Then, 
after  authorizing  his  executors  to  make  sale 
of  his  real  property  not  before  enumerated, 
and  divide  the  proceeds  amongst  all  his  chil- 
dren, he  appointed  his  sons  John  Jackson 
and  Samuel  Jackson  executors  of  his  will. 
The  testator,  by  a  codicil,  revoked  the  devise 
and  bequest  to  his  son  John,  and  in  lieu 
thereof  devised  and  bequeathed  the  same 
property  to  John's  children.  The  death  of  the 
testator  occurred  before  the  28th  of  July  1818. 
The  executors  took  probat  of  the  will  in 
Pennsylvania,  and  one  of  them  (John  Jack- 
son) also  qualified  in  Virginia.  The  testa- 
tor's daughter  Susanna  died  in  1823,  leaving 
six  children,  Anne,  Joseph,  Rebecca,  Maria, 
Samuel  and  Nathan.  Anne  married  Jourden 
Parker,  who  afterwards  died.  Their  father 
qualified  in  Pennsylvania  as  guardian 

110  of  the  others,  and  brought  an  'action 
there  for  the  legacy  against  the  execu- 


tors. This  action  having  proved  unavailing, 
a  suit  was  brought  in  Virginia,  in  the  supe- 
rior court  of  chancery  formerly  holden  at 
Clarksburg.  The  original  bill  was  in  the 
name  of  the  surviving  husband  and  children 
of  the  legatee  Susanna,  but  an  amended  bill 
was  afterwards  filed,  making  the  husband  a 
party  plaintiff  in  the  character  of  admin- 
istrator of  his  deceased  wife.  The  defend- 
ants were  John  and  Samuel  Jackson  the 
executors,  and  Josiah  Jackson  and  Henry 
Dixon  and  Ruth  his  wife,  and  the  bill  prayed 
that  unless  the  legacy  should  be  paid  in  such 
time  as  the  court  might  direct,  such  part  of 
the  real  estate  charged  therewith  might  be 
decreed  to  be  sold,  as  might  be  sufficient  to 
pay  the  same. 

Josiah  Jackson,  in  his  answer,  insisted 
that  he  had  paid  the  legacy  in  full  to  the 
executors.  The  suit  was  proceeded  in 
against  the  other  defendants  in  the  mode 
prescribed  by  law  as  to  absent  defendants. 

The  circuit  court  of  Monongalia  (to  which 
court  the  case  had  been  removed)  made  an 
order  directing  a  commissioner  to  ascertain 
how  much,  if  any,  of  the  legacy  had  been 
paid  by  the  devisees  to  the  executors,  and 
how  much  of  what  was  paid  to  the  executors, 
had  been  paid  over  by  them  to  the  parties 
entitled. 

A.  report  was  made,  to  which  the  plaintiffs 
filed  exceptions ;  and  the  circuit  court,  sus- 
taining the  exceptions,  recommitted  the 
report. 

A  second  report  was  made,  stating  that  no 
part  of  the  legacy  appeared  to  have  been 
paid  the  executors,  unless  certain  vouchers 
referred  to  in  the  previous  report,  and 
decided  by  the  court  to  be  insufficient,  were 
received  as  evidence  of  payment.  To  this 
report  exceptions  were  filed  on  the  part  of 
the  defendants.  And  the  cause  came  on  to 
be  heard  the  19th  of  April  1836,  upon  the 
said  report  and  exceptions. 

The  payments  alleged  to  have  been  made 
to  the  executor  John  Jackson  rested 
111  for  proof  on  certain  papers  'purporting 
to  be  his  receipts,  and  on  two  deposi- 
tions of  Thompson  Neave.  One  item  was 
a  charge  of  902  dollars  25  cents,  which 
Neave  stated  was  the  amount  paid 
by  Neave  &  son,  between  the  20th  of  March 
1818  and  the  10th  of  May  1819,  to  John  Jack- 
son for  the  proceeds  of  the  sales  of  paper  de- 
posited with  them  by  Jackson  &  Sharpless. 
The  defendant  Josiah  Jackson  had  exhib- 
ited with  his  answer  an  account  professing  to 
embrace  all  the  claims  of  Josiah  Jackson  in 
transactions  with  the  executors  or  either  of 
them,  but  the  account  so  exhibited  did  not 
include  this  sum  of  902  dollars  25  cents, 
though  it  comprehended  all  the  other  claims 
resulting  from  the  transactions  with  Neave 
&  son.  In  respect  to  another  item,  of  1763 
dollars  13  cents,  for  nails  and  brads  delivered 
to  John  Jackson  between  June  1820  and  June 
1823,  which  was  attempted  to  be  sustained 
by  the  evidence  of  Neave,  there  was  no 
ground  to  conclude  that  the  nails  and  brads 
were  the  same  mentioned  in  two  receipts  of 
John  Jackson  separately  charged.  Both  of 
these  receipts  shewed  that  John  Jackson  re- 
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ceived  the  nails  for  Josiah  Jackson,  and 
bound  himself  to  pay  over  to  the  said  Josiah 
the  proceeds  of  the  sales  of  the  same  when 
sold.  Another  charge  was  a  debt  of  John 
Jackson  to  Neave  &  son,  charged  to  Josiah 
Jackson.  Another  was  a  draft  of  Josiah 
Jackson  on  Neave,  on  nail  account,  in  favour 
of  John  Jackson.  Only  one  other  payment 
to  John  Jackson  was  alleged,  and  of  that 
there  was  no  evidence  except  a  paper  pur- 
porting to  be  a  receipt,  but  which  was  not 
proved. 

The  evidence  of  payments  to  or  claims  on 
the  executor  Samuel  Jackson,  is  (in  the  view 
taken  thereof  by  the  court  of  appeals)  un- 
necessary to  be  stated,  with  a  single  ex- 
ception. There  was  a  paper  marked  F. 
importing  that  Samuel  Jackson  received, 
the  26th  of  March  1825,  of  Josiah  Jackson, 
3%9  pounds  cut  nails,  in  full  of  the  last  6000 
dollars  due  John  &  Samuel  Jackson  from 
the  estate  of  Samuel  Jackson  deceased, 
112  as  devised  in  his  *will.  The  genuine- 
ness of  this  paper  was  drawn  in  ques- 
tion. 

The  circuit  court  overruled*  the  defendants' 
exceptions,  and  by  consent  of  James  Upde- 
grafiPe  administrator  of  his  deceased  wife, 
decreed  that  the  defendants  Josiah  Jackson 
and  Henry  Dixon  and  Ruth  his  wife  pay  to 
the  plaintiffs  who  were  children  of  Susanna 
Updegraffe,  the  sum  of  5000  dollars,  with 
legal  interest  on  1000  dollars  parcel  thereof 
from  the  28th  of  July  1819,  on  1000  dollars 
other  parcel  thereof  from  the  28th  of  July 
1820,   on   1000  dollars  other  parcel    thereof 

•JuDOB  Pby,  who  pronounced  the  decree  in  the 
circuit  court,  delivered  a  very  elaborate  opinion. 
He  considered  that  the  executors  were,  as  to  the 
learacy,  trustees,  and  their  authority  over  this  fund 
more  limited  than  that  of  an  executor  over  assets; 
citinar,  to  shew  the  difference  between  an  executor 
and  a  trustee.  Oraff4tc.  v.  Ccutleman  dtc.  5  Rand.  206-0. 
He  declared  it  to  be  a  principle,  that  a  trustee  cannot 
apply  the  trust  fund  either  to  the  payment  of  his 
own  debt,  or  to  his  private  trade  or  business,  and 
that  all  persons  who  are  privy  to  and  aldinsr  him  in 
so  doluff.  are  precluded  from  takin?  any  benefit 
from  their  act;  citicar,  in  support  of  this  proposition, 
and  to  shew  the  extent  to  which  it  is  carried,  WUaon 
V.  Moore,  1  Mylne  &  Keene  387.  7  Cond.  Enar.  Ch.  Eep. 
78.  Graff  die.  V.  Cattleman  <tc.  5  Rand.  201.  Then  the 
Judare  examined  the  evidence,  and  from  it  came  to 
the  conclusion,  that  the  alleged  payments  to  and 
receipts  of  Samuel  Jackson  were  confined  to  bis  own 
legacy,  and  to  his  private  dealings  and  business 
with  Jotiah  Jackson,  and  that  it  was  fraud  to  attempt 
to  make  them  serve  the  double  purpose  of  discharar- 
ing  the  legacy  of  mrs.  Updegraffe.  Proceeding 
further  to  examine  the  case  as  to  the  alleged  pay- 
ments to  John  Jackson,  it  seemed  to  him  that  the  sum 
of  902  dollars  25  cents,  composed  of  payments  which 
had  commenced  before  the  testator's  death,  was 
manifestly  the  private  debt  of  John  Jackson;  that  the 
sum  of  1763  dollars  18  cents  was  for  the  same  nails 
and  brads  mentioned  in  two  receipts  of  John  Jackson 
separately  charged,  and  must  moreover  be  alto- 
gether excluded  upon  the  principles  before  men- 
tioned; and  that  the  want  of  sufficient  evidence  to 
support  the  other  claims,  and  the  principles  afore- 
said, required  the  relection  of  the  same. 


I  from  28th  of  July  1821,  on  1000  dollars  other 

parcel  thereof  from  the  28th  of  July  1822,  an^ 

on   1000  dollars    the   residue    thereof    from 

the  2dth  of  July  1823,  until  paid,  and 

113  the  *costs  of  suit ;  and  the  decree  pro- 
vided that  unless  the  said  sum  of  ^.000 

dollars,  with  the  interest  and  costs,  should 
be  paid  within  120  days  from  the  date  of  the 
decree,  the  lands  devised  to  Josiah  Jackson 
and  Ruth  Dixon,  or  so  much  thereof  as 
might  be  necessary,  should  be  sold. 

On  the  petition  of  Josiah  Jackson  and 
Henry  Dixon  and  Ruth  his  wife,  an  appeal 
was  allowed  from  the  decree. 

The  cause  was  argued  in  August  1840, 
before  Tucker,  P. ,  and  Brooke  and  Stanard, 
J.,  by  C.  Johnson  for  the  appellants,  and 
Baldwin  for  the  appellees. 

Johnson  said,  the  court  below  seemed  to 
have  thought  that  the  trust  to  receive  the 
annual  sum  of  1000  dollars  was  a  personal 
joint  authority  to  the  executors,  which 
could  only  be  discharged  by  their  joint  act. 
But  he  insisted  it  was  an  official  trust, 
which  could  be  performed  as  any  other  ex- 
ecutorial trust.  It  is  created  by  the  official 
designation.  The  clause  in  the  first  part 
of  the  will  containing  the  bequest  directs 
the  payment  by  the  executors,  and  under 
that  clause  it  must  have  been  payable  out 
of  the  general  assets.  The  subsequent  pro- 
vision in  the  will  only  creates  a  specific 
fund  to  be  received  by  the  executors,  to 
enable  them  to  discharge  the  legacy  given 
by  the  previous  clause.  As  executors, 
then,  they  are  to  receive,  and  as  executors 
they  are  to  pay,  by  the  express  terms  of  the 
will.  Suppose  the  executors  had  not  qual- 
ified, they  surely  would  have  had  no  right 
to  receive  the  money.  Having  qualified, 
they  are  entitled  to  receive  the  same,  and 
may  receive  it  in  equivalents  or  commuta- 
bles,  as  well  as  money.  The  case  of  Wilk- 
inson &  Co.  V.  Hollo  way,  7  Lieigh  277.  in 
which  it  was  held  that  an  attorney  em- 
ployed to  collect  money  cannot  receive 
bonds  or  other  things  under  that  authority, 
has  no  application  to  this.  Here  the  exec- 
utors gave  an  official  bond,  and  have 

114  all  the  power  *of  the   testator  where 
they  act  bona  fide.    And  surely  neither 

the  debtor  who  gives,  nor  the  executor  who 
receives  money's  worth  in  discharge  of  a 
debt,  is  chargeable  with  bad  faith.  The 
principle  of  the  case  of  Graff  <&c.  v.  Castle- 
man  &c.  5  Rand.  201.  applies  only  to  a  few 
items  of  disbursements  claimed  by  Josiah 
Jackson  as  made  to  the  executors.  And 
even  in  respect  to  these,  there  is  pregnant 
proof  in  the  deposition  of  Neave,  that  those 
debts  were  the  result  of  a  previous  author- 
ity given  by  Josiah  Jackson  to  the  osten- 
sible creditor,  to  make  advances  to  the 
executors  on  account  of  their  claim  as  such. 
The  objection  is  made,  that  none  of  the 
receipts  but  that  marked  F.  import  to  be 
given  as  executors,  or  on  account  of  the 
sums  payable  by  Josiah  Jackson  under  the 
will,  and  that  they  were  private  transac- 
tions, having  no  connection  with  the  claim 
of   the  executors  or   the  responsibility   of 
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the  devisees.  There  was,  however,  no  run- 
ning account  between  the  parties ;  no  claim 
on  Josiah  Jackson  but  for  the  sums  pay- 
able under  the  will.  And  the  only  effect 
of  the  omission  to  state,  on  the  face  of  the 
receipts,  that  the  executors  received  in 
that  character,  is  to  throw  the  burden  of 
proof  on  the  party  paying.  The  last  receipt 
is  avowedly  for  what  was  payable  under 
the  will,  yet  that  is  not  subscribed  as  ex- 
ecutor. (The  counsel  then  examined  the 
evidence  in  the  cause,  and  endeavoured  to 
shew  that  it  established  all  that  was  neces- 
sary on  the  part  of  the  appellants.) 

Baldwin  for  the  appellees.  The  executors 
were  entitled  to  the  6000  dollars  for  their 
own  use.  Over  that  they  had  full  dominion, 
and  against  that  Josiah  Jackson  was  en- 
titled to  credit  for  any  liabilities  they 
might  incur  to  him.  Not  so  as  to  the  5000 
dollars.  As  to  this,  they  stood  in  a  fidu- 
ciary character,  with  the  limited  and  special 
authority  of  trustees,  liable  themselves  for  a 
breach  of  the  trust,  and  with  a  liability  on 
the  part  of  others  concurring  in  that  breach 
of  trust.     The  power  given  in   this  case  to 

the  two  trustees  could  not  be  lawfully 
115      *executed  by  one.     2  Story's  Eq.  322. 

{  10^.  On  this  ground  alone  the  al- 
leged payments  are  no  discharge ;  for  both 
have  not  joined  in  the  receipts,  and  in  the 
case  of  trustees,  as  distinguished  from 
executors,  this  is  indispensable.  Id.  521. 
\  1280.  But  another  objection  to  the  valid- 
ity of  the  alleged  payments  arises  from  the 
duty  of  trustees  to  keep  the  funds  of  their 
trust  distinct  from  other  funds.  2  Fonb. 
Eq.  187.  (Philad.  edi.  of  1831,  p.  474.  note.) 
They  are  not  permitted  to  apply  the  trust 
funds  to  their  own  debts,  trade  or  busi- 
ness. To  the  authorities  cited  by  the  judge 
of  the  circuit  court  may  be  added  the  case 
since  decided  of  Fisher  v.  Bassett  and 
others,  9  Leigh  119.  Furthermore,  the 
trast  in  this  case  was  created  by  a  will 
containing  special  directions,  which  should 
have  been  faithfully  followed.  2  Story's 
Eq.  517.  i  1276.  There  was  no  right  to  re- 
ceive payment  but  in  mone3'.  The  decision 
in  Wilkinson  &  Co.  v.  Holloway  is  quite 
apposite  to  the  case.  (Having  laid  down 
these  principles,  the  counsel  proceeded  to 
examine  the  evidence,  and  to  shew,  upon 
each  ground,  the  invalidity  of  the  alleged 
payments. ) 

The  cause  not  having  been  decided  before 
the  resignation  of  Tucker,  P.,  was  again 
argued  in  August  1842,  before  Cabel,  P.,  and 
Brooke  and  Stanard,  J.,  by  C.  and  G.  N. 
Johnson  for  the  appellants,  and  Guy  R.  C. 
Allen  for  the  appellees.  The  argument  on 
this  occasion  was  chiefly  upon  the  evidence, 
to  shew  the  proper  inferences  therefrom. 
But  in  the  course  of  the  argument,  G.  N. 
Johnson,  for  the  appellants,  maintained, 
1.  That  the  thing  given  to  the  executors 
being  money,  though  they  had  a  right 
to  charge  the  land  for  it,  they  took  it  as 
executors,  and  not  as  trustees.  2.  That 
being  executors,  a  payment  of  nails  and 
iron    to    one    of    them   was    good,    if    ac- 


cepted by  him  in  satisfaction ;  (citing  Sallee 
V.     Yates,    1    Wash.    226.    in    which    pay- 
ments  in    paper   money    were    held    good, 
in    accordance    with    the    custom    of 

116  the  country,  *though  before  the  act 
of  assembly  authorizing  such  pay- 
ments.) 3.  That  even  if  the  executors 
were  to  be  considered  as  trustees,  one 
might  make  a  valid  contract,  and  the 
assent  of  the  other  be  presumed.  Nelson 
V.  Carrington  &  others,  4  Munf.  332.  He 
also,  in  noticing  the  doctrine  of  Graff  &c. 
V.  Castleman  &c.  5  Rand.  201.  cited  and 
commented  on  Landley  v.  Merri field,  7 
Leigh  360,  61.  The  counsel  for  the  appel- 
lees referred  to  the  authorities  relied  on  by 
the  judge  of  the  circuit  court,  and  to  the 
case  of  Wilkinson  &  Co.  v.  Holloway.  He 
insisted  that  the  trustees  here  were  as 
limited  in  their  authority  as  the  attorney 
at  law  in  that  case.  He  insisted  further, 
that  the  trustees  could  not  give  a  release 
in  consideration  of  a  debt  due  from  them- 
selves individually.  As  well  might  they 
give  such  release  for  no  consideration,  as 
for  a  consideration  enuring  entirely  to 
their  own  individual  benefit. 

STANARD,  J.  The  fate  of  this  case 
depends  on  the  fact  and  validity  of  the 
payment,  alleged  by  the  defendant  Josiah 
Jackson  to  have  been  made,  of  the  annual 
instalments  intended  for  the  daughter 
Susanna. 

It  requires  but  a  brief  examination  of  the 
record,  though  the  mind  of  the  enquirer  be 
disposed  to  make  the  most  charitable  con- 
struction, to  find  the  most  convincing  proof 
that  the  defendant  Josiah  Jackson,  in  his 
efforts  to  sustain  the  defence,  has  been 
betrayed  into  gross  inconsistencies,  has 
made  many  misstatements,  has  in  numer- 
ous instances  duplicated  his  claims  of 
credit,  and  has  put  forward  unfounded  pre- 
tensions or  suppressed  material  facts.  But 
all  this,  though  it  may  cover  the  defence 
with  suspicion,  does  not  necessarily  doom 
it  to  unconditional  condemnation.  The 
judicial  annals  of  this  and  other  countries 
are  not  without  examples  of  attempts  to 
vindicate  innocence  by  falsehood,  nor  of  a 
resort  to  fraud  and  misstatement  to  sus- 
tain claims  or  defences  intrinsically 

117  sound  and  sustainable  ^without   such 
auxiliaries;  and    though    a    court   of 

equity  may  refuse  its  aid  to  a  plaintiff  who 
has  resorted  to  fraudulent  misstatements 
or  suppressions  to  obtain  it,  it  has  no  right 
to  inflict  the  forfeiture  of  a  defence,  if 
otherwise  good,  because  resort  has  been 
attempted  to  such  reprobated  auxiliaries. 
Such  an  infliction  would  be  a  punishment 
of  the  delinquent,  not  perhaps  undeserved, 
but  would  not  fulfil  the  appropriate  func- 
tion of  a  court  of  equity,  which  is  to  ad- 
minister justice  between  the  parties.  The 
detection  of  misstatements,  inconsistencies, 
and  efforts  to  deceive  by  concealing  facts 
or  by  unfounded  suggestions,  while  it  justly 
subjects  the  defence  to  strict  scrutiny, 
should  also  warn  us  to  conduct  the  scrutiny 
with  jealous  caution  against  the  preposses- 
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sions  that  such  detection    is    calculated 
produce. 

That  the  traits  I  have  suggested  as  char- 
acterizing the  defence  have  not  been  over- 
charged, a  short  survey  of  the  facts 
developed  by  the  record  will  evince.  [Here 
the  judge  went  into  some  specifications, 
to  shew  the  general  traits  which  mark  and 
cast  suspicion  on  the  defence ;  and  he  then 
proceeded  as  follows:] 

Without  adding  to  the  number  of  these 
specifications,  which  might  easily  be  done, 
I  proceed  to  the  enquiry  how  far  the  evi- 
dence in  the  record  affords  satisfactory 
proof  of  valid  payment,  in  whole  or  in  part, 
to  either  or  both  of  the  executors,  of  the 
annual  sums  charged  on  the  devisees-  in 
favour  of  the  daughter  Susanna. 

[The  judge  examined  first  the  evidence  of 
payments  to,  or  claims  on,  the  executor 
Samuel.  If  the  receipt  T.  was  genuine, 
he  considered  the  fair  construction  thereof 
to  be,  that  it  was  for  a  small  sum  as  a 
balance  of  the  6000  dollars  payable  to  John 
and  Samuel  Jackson,  as  contradistinguished 
from  the  5000  dollars  to  which  the  daughter 
Susanna  was  entitled.  And  upon  the  whole 
evidence  in  relation  to  said  payments 
118  or  claims,  his  ^conclusion  was,  that 
they  .  were  not  only  not  shewn  to  be 
for  Susanna's  annuity,  but  were  affirma- 
tively shewn  to  be  on  a  different  account, 
and  ought  not  to  affect  the  claim  of  her 
representatives  on  the  devisees. 

Next  investigating  the  alleged  payments 
to  the  executor  John,  the  judge  identified 
the  item  of  1763  dollars  13  cents,  attempted 
to  be  sustained  by  Neave*s  deposition,  with 
the  nails  and  brads  mentioned  in  two  re- 
ceipts of  John  Jackson  separately  charged, 
the  effect  of  which  identification  was  to 
limit  the  charge,  at  all  events,  to  the  said 
sum  of  1763  dollars  13  cents,  and  not  permit 
any  additional  charge  on  account  of  the  re- 
ceipts.    And  then  he  proceeded  as  follows :] 

To  the  decision  of  the  question  touching 
the  efficacy  of  the  transactions  of  the  dev- 
isee Jackson  with  the  respective  executors, 
as  payments  or  discharges  of  the  instal- 
ments to  which  the  daughter  Susanna  was 
entitled,  it  was  deemed  by  the  counsel, 
especially  on  the  former  argument  of  this 
cause,  important  to  determine  preliminarily 
the  quality  and  extent  of  the  powers  con- 
ferred by  the  will  on  the  executors,  over 
the  fund  provided  by  the  charge  on  the 
devisees.  On  behalf  of  the  appellants  it 
was  contended,  that  the  executors  took  this 
fund  as  personal  property,  and  that  their 
power  over  the  fund  was  as  plenary  in  all 
respects  as  it  was  over  the  personal  property 
of  their  testator.  On  the  other  hand  it  was 
contended,  that  this  fund  was  the  issue  of 
real  estate  dedicated  by  the  will  of  the 
testator  to  a  specific  object,  not  forming 
a  part  of  the  personal  estate  of  the  testator, 
and  not  chargeable  in  the  hands  of  the  ex- 
ecutors with  debts,  or  other  liabilities  of 
personal  estate ;  and  that  the  power  of  the 
executors  was  in  the  nature  of  a  trust, 
which  could  be  duly  exercised  only  by  their 
joint  act.     In  my  view,  it  is  not  necessary 


to    the  decision  of  the  case  that  this  ques- 
tion should  be  solved.     I  may  say  however, 
in  passing,  that  I  have  examined  the  ques- 
tion with  care,  and  that  that  exainina- 

119  tion  *has  left  a  deep  impression  that 
the    general    proposition,     that     this 

fund  is  identified  with  the  personal  estate 
of  the  testator,  and    passes  to  the  executors 
subject  in  all   respects    to    the   executorial 
power  over  personal  estate,  and  to  all  the 
liabilities  of  such  estate,  cannot  be  main- 
tained.    The  just  construction  of  the  nvill, 
taking  all  its  provisions  together,   is,    ac- 
cording to  my  impression,   that  the  legracy 
is   not  a  general  one,    payable   out  of    the 
personal  assets,    with    the   charge   on    the 
land  as  an  auxiliary  security,  but  is  a  le^^- 
acy  to  be  paid  by  the  proceeds  of  the  charge 
on  the    land,  and  that   the  charge  supplies 
the  only  fund  for  its  payment.     The  conse- 
quence of  this  construction  is,  to  divest  the 
fund  of  the  quality  of  personalty    ascribed 
to  it  by  the  appellants'  counsel.     No   prop- 
osition   is    better    settled  than  this,  that  a 
devise  of  real  estate  to  executors  to  be  sold» 
or  that  real  estate  be  sold  by  executors,  for 
the  payment  of  legacies,  does   not   impress 
on  the  proceeds  of  sale  in  the  hands  of  the 
executors  the  quality,  or   subject   them    to 
the  liability,  of  personalty :  and  it  would  be 
difficult  to  distinguish  between  a    fund    is- 
suing from  realty  by  a    charge   and   by    a 
sale,  both  coming  to  the  hands  of  the  exec- 
utors for    the    same   specific   purpose.     In 
respect  to  such  a  fund,  the  most   that  could 
be  said  is,  that  when  the  will  directs  it  to 
the  hands  of  persons  nominatum,    who   are 
not   executors,  the  construction  is  that  the 
power   is  to  be  exercised  in  the  terms  and 
manner   it   is  given,  that  is,    jointly,    and 
it  would  not  even   survive ;  but  when   it  is 
given  to  executors,  the  power  is  expounded 
by  the  nature  of  the  executorial  power,  and 
as    that    is   a  joint    and  several  power  and 
survives,    the  inferred    intention    is    that 
such    should    be    the   quality  of  the  power 
under  such  a  disposition,  and  the  construc- 
tion gives  effect  to  this  inferred  intention. 
In  such  case,  the  executors  take  the  power, 
not  virtute  officii,  but  ratione  officii.     The 
question,  however,    touching    the    validity 
of  the  alleged  payments,  will  be  con- 

120  sidered  on  *the  hypothesis    that    the 
power,    in  respect  to    the    receipt    of 

the  instalments  charged  on  the  land  for 
the  daughter  Susanna,  was  as  plenary  as 
that  of  executors  over  personal  estate. 

Thus  considering  it,  one  general  princi- 
ple need  only  be  premised ;  and  that  is, 
that  parties  dealing  with  an  executor  or 
trustee,  and  co-operating  with  him  in  the 
misapplication  of  assets  of  trust  funds,  in 
violation  of  the  duties  of  the  executor  or 
in  breach  of  the  trust,  cannot  use  such 
transactions  as  a  defence  against  the  claim 
of  creditors,  legatees  or  cestuis  que  trust : 
and  the  application  of  assets  of  trust  funds 
by  the  executor  or  trustee  to  the  discharge 
of  his  individual  responsibilities,  is,  unless 
the  estate  or  trust  be  indebted  to  the  execu- 
tor or  trustee,  a  violation  of  duty  or  breach 
of  trust.     This  principle  rests  on  the  firmest 
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fonndation  of  authority,  and  indeed  is  not 
contested. 

The  evidence  to  sustain  the  iirst  charge 
of  902  dollars  25  cents,  shews  a  liability  of 
John  Jackson  to  Jackson  &  Sharpless,  aris- 
ing from  receipts  under  an  authority  which 
originated  at  a  date  antecedent  to  the  death 
of  the  testator,  and  which  therefore  could 
have  no  reference  to  the  rights  and  respon- 
sibilities resulting  from  the  will.  Standing 
on  the  simple  fact  of  the  receipt  of  the 
funds  of  Jackson  A  Sharpless  (and  that 
is  all  that  is  proved),  it  made  John  Jack- 
son indebted  to  Jackson  &  Sharpless,  and 
without  some  farther  posterior  agreement 
between  Jackson  &  Sharpless  and  John 
Jackson,  could  not  be  set  off  even  against  a 
claim  of  John  Jackson  on  Josiah  Jackson. 
Bnt  suppose  there  was  distinct  proof  of  such 
posterior  agreement,  that  these  receipts 
should  be  considered  a  payment  on  account 
of  the  annuity  which  the  executors  were  to 
receive  for  the  daughter  Susanna ;  it  would 
be  an  application  of  the  instalments  for  the 
danghter  to  the  discharge  of  a  debt  of  John 
Jackson  to  Jackson  &  Sharpless,  and  there- 
fore, on  the  general  principle  prem- 
121  ised,  wholly  invalid.  Besides,  *^the 
claim  on  this  transaction  as  connected 
with  the  liabilities  of  the  devisees,  is  ex- 
posed to  strong  suspicion,  if  not  certain 
condemnation,  on  another  ground.  The 
account  exhibited  with  the  answer,  profess- 
ing to  embrace  all  the  claims  of  Josiah 
Jackson  connected  with  those  of  the  execu- 
tors or  either  of  them,  does  not  include 
this,  though  it  comprehends  all  the  other 
claims  resulting  from  the  transactions  with 
Neave  &  son ;  and  while  this  shews  a  lia- 
bility of  John  Jackson  to  Jackson  &  Sharp- 
less in  its  origin,  no  account  of  any  kind 
between  them  is  exhibited.  The  implica- 
tion is,  that  there  were-  accounts  between 
those  parties,  and  that  they  have  been  sup- 
pressed. To  my  mind  it  is  clear  that  this 
item  ought  to  be  excluded,  not  only  as  a 
credit  against  the.  instalments  to  which 
Sasanna  was  entitled,  but  from  the  accounts 
between  Josiah  Jackson  and  the  executors, 
or  either  of  them. 

Having  identified  the  item  of  1763  dollars 
13  cents  with  the  nails  and  brads  mentioned 
in  the  two  receipts  of  John  Jackson  before 
adverted  to,  the  delivery  of  these  nails  and 
brads  is  not  referrible  to  the  general  au- 
thority of  Josiah  Jackson  to  Neave  A  son  to 
honour  the  calls  of  John  Jackson  (spoken 
of  in  Neave's  deposition),  but  to  the  au- 
thority derived  from  John  Jackson's  pos- 
session of  the  receipts.  The  e£Pect  of  the 
receipts  was  to  create  a  personal  liability 
of  John  Jackson  to  Josiah  Jackson,  for  the 
nails  or  the  proceeds  of  them.  There  is  no 
proof,  or  attempt  to  prove,  that  this  origi- 
nal liability  has,  by  subsequent  agreement, 
been  changed.  Standing  on  that  footing, 
had  John  Jackson,  as  executor,  sued  for 
the  annual  instalments,  this  personal  de- 
mand on  him  could  not  be  set  off,  and  had 
he  been  sued  on  it,  he  could  not  have  set 
off  the  claim   for   the  annual   instalments. 


But  suppose  the  subsequent  agreement  that 

this    personal  liability  should  pro  tanto  be 

a  satisfaction    of  the   annual  instalments; 

it  would  be  an  application  of  the  an- 

122  nual  ^instalments   to    the   discharge 
of  the  debt  of  one    of    the   executors, 

and,  on  the  principle  before  stated,  invalid. 
The  debt  of  John  Jackson  to  Neave  &  son, 
charged  to  Josiah  Jackson  is  confessedly 
within  the  principle  aforesaid,  and  invalid 
as  a  payment  or  discharge  pro  tanto  of  the 
annual  instalments. 

The  draft  of  Josiah  Jackson  on  Neave, 
on  nail  account,  in  favour  of  John  Jackson, 
is  on  its  face  a  transaction  between  the 
said  John  Jackson  and  Josiah  Jackson, 
having  no  connection  with  the  estate  of 
Samuel  Jackson.  It  is  a  matter  between 
tHem  personally.  It  was  not  paid  by  Neave 
under  the  general  authority  spoken  of  in 
his  deposition,  but  on  the  specific  draft  of 
Josiah  Jackson.  All  the  other  items  with 
which  it  is  associated  arise  from  dealings 
shewn  to  be  personal  to  the  parties,  and 
in  their  own  individual  names;  and  that 
still  more  distinctly  impresses  on  it  the 
character  it  bears  on  its  faoe;  and  upon 
sound  principles  of  evidence,  that  character 
only  can  be  safely  ascribed  to  it. 

We  thus  ascertain  that  not  one  of  the 
charges  drawn  from  Neave' s  account,  and 
attempted  to  be  sustained  by  his  deposition, 
can  be  considered  as  a  payment  to  John 
Jackson  of,  or  on  account  of,  the  annual 
instalments  to  which  Susanna  was  entitled. 

The  other  pretended  payment  to  John 
Jackson  is  attempted  to  be  sustained  by  a 
receipt,  which  is  not  authenticated  by 
proof;  and  if  it  were,  it  is  like  the  two 
other  receipts  before  mentioned,  and,  as  a 
payment,  would  share  the  same  fate. 

The  conclusion  from  a  scrutiny  of  the 
alleged  payments  is,  that  not  one  of  them 
can  be  applied  to  the  yearly  instalments 
for  Susanna.  A  general  survey  of  the 
whole  matter  in  proof  fortifies  this  conclu- 
sion. Excluding  the  item  of  902  dollars  25 
cents  received  by  John  Jackson  for  Jackson 
&  Sharpless,  (as  it  ought  to  be,  for  the  rea- 
son before  given,)  from  the  transactions 
between  Josiah  Jackson  and  the  ex- 

123  ecutors  and  each  of  *them,  the  amount 
of  all  the  claims  of  Josiah  Jackson  on 

either  and  both  of  the  executors,  on  all 
these  transactions,  established  by  adequate 
proof  in  this^case,  falls  short  of  6000  dol- 
lars, unless  resort  be  had  to  receipt  F. ;  and 
with  the  aid  of  that  receipt,  only  reaches 
that  sum.  I  have  forborne  any  special  no- 
tice of  that  receipt,  or  to  ascertain  the 
extent  or  depth  of  the  shadow  that  the 
circumstances  under  which  it  appears  in 
the  record  should  cast  on  the  defence.  I 
am  satisfied  that  in  whatever  light  it  is 
viewed,  whether  as  genuine  or  antedated  or 
fabricated,  it  cannot  aid  the  defence;  and 
all  that  the  defendant  can  with  any  reason 
hope  for,  is  that  it  should  not  prejudice  it. 

The  three  judges  concurred  in  opinion 
that  the  decree  should  be  affirmed. 
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Hutchison  and  Others  v.  Kelly. 

August,  1842,  Lewisburg. 
[39  Am.  Dec  250.] 

(Absent  Bbookb.  J.) 

Fraudulent  Con  veyances— Subsequent  Creditors.*— Tbe 
policy  of  the  statute  of  ISEliz.  ch.  6.  (substantially 
adopted  In  the  act  of  Virginia  to  prevent  frauds 
and  perjuries)  Investiirated  by  Baldwin.  J.,  and 
the  true  principle  declared  by  him  to  be.  that  a 
fraudulent  intent  of  the  grantor  against  one  or 
more  creditors  is  fraudulent  against  alL  and  that 
no  distinction  exists  between  prior  and  subsequent 
creditors,  other  than  that  which  arises  from  the 
necessity  of  shewing  a  fraudulent  intent  against 
some  creditor,  which  cannot  be  done  In  behalf  of 
creditors  not  in  existence  at  the  time  of  the  con- 
veyance, but  by  proving  either  a  prior  indebted- 
ness, or  a  prospective  fraud  against  them  only. 

Seme— IndebtedneM  off  Donor— Presumption  of  Fraud.— 
The  conclusion  drawn  from  the  cases  by  Kknt, 
chancellor,  in  Bead  v.  Livinotton  <&  other*,  8  Johns. 
Ch.  Rep.  500.  that  if  a  grantor  be  Indebted  at  the 
time  of  a  voluntary  conveyance,  it  is  presumed  to 
be   fraudulent  in    respect  to  debts  then  exist- 

*Voluntary  Conveyances— Prior  and  Subsequent 
Creditors— Rights  off— 0|>posinff  Views.— See  extensive 
foot-note  to  Hunters  v.  Walte.  8  Gratt  28.  The  prin- 
cipal case  is  cited  in  Lockhard  v.  Beckley,  10  W.  Va. 
06.  90,  100,  103;  Hunter  v.  Hunter,  10  W.  Va.  844; 
Dickinson  v.  Railroad  Co.,  7  W.  Va.  442;  Johnston  v. 
Zane.  11  Oratt  569,  665:  Lewis  v.  Overby.  81  Gratt. 
601 :  Blckle  v.  Chrisman.  76  Va.  688. 

Same— Same— Fraudulent  Intent.— In  Hunter  v.  Hun- 
ter. 10  W.  Va.  846,  the  court  said:  "Judos  Baldwin, 
in  Hutchison  v.  Ktlly,  1  Rob.  123.  says:  'The  true 
principle,  I  conceive  to  be  this,  that  a  fraudulent 
intent  against  one  or  more  creditors  is  fraudulent 
against  all;  and  the  statute  Justifies  no  other  dis- 
tinction between  prior  and  subsequent  creditors 
than  that  which  arises  from  the  necessity  of  show- 
ing a  fraudulent  intent  against  some  creditor.* 
Since  the  statute  Imposing  the  limitation  of  five 
years.  In  certain  cases,  and  since  the  second  section 
of  chapter  74  of  the  Code  of  West  Virginia  has  been 
a  part  of  the  law  against  fraudulent  conveyancing, 
when  more  than  five  years  have  elapsed  since  the 
deed  was  made;  the  same  rule  applies  to  such  an 
existing  creditor  and  a  subsequent  creditor;  in  both 
cases  fraud  in  fact  must  be  shown." 

The  principal  case  Is  cited  in  Johnston  v.  Zane,  11 
Gratt.  566,  to  the  point  that  subsequent  creditors 
will  be  let  in  upon  a  fund  fraudulently  alienated, 
wherever  the  conveyance  has  been  or  might  be  suc- 
cessfully assailed  upon  the  ground  of  actual  fraud. 

Same— 3ame— Prooff  of  Fraud.— The  principal  case  is 
cited  in  LfOckhard  v.  Beckley,  10  W.  Va.  107;  John- 
ston V.  Zane,  11  Gratt.  561.  See  foot-note  to  Johnston 
V.  Zane.  11  Gratt.  552. 

Effffect  off  Qrantor's  Remaining  In  Possession.- For 
the  proposition  that  the  grantor's  remaining  in  pos- 
session of  the  property  conveyed,  is  not  D«r  ««  fraud- 
ulent, the  principal  case  is  cited  in  Sutherlin  v. 
March,  76  Va.  236. 

Imputing  Fraud  •»  Matter  of  Law.— The  principal 
case  is  cited  in  Crlbbins  v.  Markwood,  13  Gratt.  495, 
in  support  of  the  proposition  that  the  doctrine  of 
imputing  fraud  as  a  matter  of  law  has  been  repu- 
diated. 

Present  Rule-Bffect   off  Statute.— In   Johnston  v. 


124  Ing,  and  *no  circumstances  will  permit  those 
debts  to  be  affected  by  the  conveyance,  or 
repel  the  legal  presumption  of  fraud,  approved 
by  Stamabd.  J.,  and  disapproved  by  Bauiwin,  J. 
The  principle  declared  by  the  latter  to  be.  that 
while  the  indebtedness  of  the  grantor  at  the  time 
of  a  voluntary  conveyance  raises  a  legal  presump- 
tion against  its  validity,  that  presumption  Is  only 
prima  facie  and  not  conclusive. 

5ame— Voluntary  Conveyance  to  Children- Right  off 
Purchaser  at  Sherlfff  s  Sale -Case  at  Bar.— A  father 
made  a  deed,  whereby,  in  consideration  of  natural 
love  and  affection,  he  conveyed  to  his  four  chil- 
dren, who  were  infants  living  with  him,  all  of  his 
property  both  real  and  personal.  He  had  another 
child  afterwards.  The  real  property  was  trans- 
ferred to  the  grantees  on  the  commissioner's 
books,  and  the  taxes  charged  to  them.  But  the 
taxes  were  paid  by  the  father,  who  continued  to 
reside  on  the  lands  and  cultivate  them,  and  to 
use  the  personal  property  as  his  own.  A  small 
part  of  the  land  was  sold  by  him  after  the  deed. 
One  of  the  tracts  of  land  conveyed  by  the  deed 
was  afterwards  levied  upon  and  sold  under  an 
execution  at  the  suit  of  the  commonwealth  agralnst 
the  father,  for  money  for  which  he  was  liable  as 

Gill,  27  Gratt.  502,  It  Is  said:  "At  this  day  it  U  un- 
necessary to  consider  the  question,  so  long  and  bo 
ably  discussed  by  former  judges  of  this  court,  how 
far  a  voluntary  conveyance  without  actual  fraud  Is 
valid  against  the  claims  of  existing  creditors. 
That  question,  it  is  believed,  was  finally  put  at  rest 
by  the  provision  incorporated  in  the  revlsal  of 
1849-'50;  which  declares  that  every  gift,  conveyance, 
&c.,  which  is  not  upon  consideration  deemed  val- 
uable in  law,  shall  be  void  as  to  creditors  whose 
debts  shall  have  been  contracted  at  the  time  it  was 
made.  See  section  2,  chapter  118,  page  565.  Code  of 
1860.  This  provision  excludes  all  inquiry  Into  the 
motives  and  circumstances  of  the  grantor;  it  adopts 
the  views  of  Judge  STAHABDin  Hutchieonv.  Kelly, 
1  £ob.  128,  and  of  CHANCSiiLOB  Kkst  in  Reade  v. 
Livingston,  8  John.  Ch.  R.  481,  600,  that  if  the  grantor 
be  indebted  at  the  time  of  the  voluntary  settlement. 
It  is  presumed  to  be  fraudulent  in  respect  to  such 
debts;  and  no  circumstances  will  permit  chose 
debts  to  be  affected  by  the  settlement,  or  repel  the 
legal  presumption  of  fraud.  The  effect  of  the  stat- 
ute is  to  disable  the  debtor  from  making  any  volun- 
tary settlement  of  his  estate  to  stand  in  the  way  of 
his  creditors  whose  debts  were  contracted  at  the 
time.*'    See  also,  6  Va.  Law  Reg.  6S,  68. 

In  Crawford  v.  Carper,  4  W.  Va.  6B.  It  is  said: 
"The  common  law  is  the  basis  of  the  statutory  pro- 
visions relative  to  frauds  against  creditors.  These 
are  intended  to  embody  the  principles  of  most 
general  application.  Hamilton  v.  Russel.  1  Cranch 
816;  Fitzhugh  v.  Anderson,  2  H.  &  M.  808;  ffutehison 
V.  Kelly,  1  Rob.  128-128;  18  Howard  92-98." 

Who  Is  a  Creditor— Contingent  Liability.- The  prin- 
cipal case  is  cited  In  Wolf  v.  McGugin,  87  W.  Va. 
564, 16  S.  E.  Rep.  800,  to  the  point  that  a  person  con- 
tingently liable  as  surety  of  indorser  is  a  creditor 
of  the  principal  debtor. 

The  principal  case  is  also  cited  for  this  propcai- 
Uon  in  Scraggs  v.  Hill,  48  W.  Va.  172.  27  S.  £.  Rep. 
314;  First  Nat.  Bank  v.  Parsons,  45  W.  Va.  700,  SS  S. 
E.  Rep.  276;  Humphrey  v.  Spencer.  36  W.  Va.  18.  14 
S.  E.  Rep.  413. 

The  above  cases  also  cite  Bump,  Fraud.  Con.,  sec 
508. 
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aberiff.  Ttae  father  was  still  resldinff  on  the  land 
at  the  time  of  the  sale:  and  on  the  day  of  the  sale, 
the  father  and  pne  of  the  sons  offered  to  sell  the 
land  and  make  a  ffood  title :  bnt  the  son  forbade  the 
sale  by  the  sheriff.  The  purchaser  from  the  sher- 
iff obtained  possession  by  virtne  of  a  Judgment 
against  the  father  upon  a  complaint  foi  unlawful 
detainer.  And  then  ejectment  was  brought  against 
the  purchaser  by  the  firrantees,  all  of  whom  were 
infants  at  the  time  of  the  sheriff's  sale.  In  the 
action  of  ejectment,  a  special  verdict  was  re- 
tamed,  flndlnff  the  foreiroinf  facts,  and  also  the 
additional  fact,  that  the  deed  made  by  the  father 
to  his  children  was  executed  for  the  purpose  of 
ayoidinff  a  liability  to  which  he  miffht  be  subjected 
in  consequence  of  beinff  the  surety  of  a  deputy 
sheriff.  Bmld,  the  deed  made  by  the  father  is  void 
as  to  his  creditors,  and  the  purchaser  at  the  sher- 
iff's sale  Is  entitled  to  hold  the  tract  of  land  so 
purchased  by  him.  But  it  appearing  that  the  com- 
monwealth was  satisfied  by  the  proceeds  of  that 
tract  of  land,  and  the  conveyance  by  the  sheriff 
beinff  not  only  of  that  tract,  but  of  another,  which 
was  neither  levied  upon  nor  sold,  Hsld  further, 
the  conveyance  by  the  sheriff  presents  no  obstacle 
to  a  recovery  by  the  lessors  of  the  plaintiff  of  the 
last  mentioned  tract. 

Special  Verdict— JndffiBeiit  for  Plaintiff  In  Part  and  for 
Defeadaat  In  Part.— In  ejectment,  the  Jury  having 
returned  a  special  verdict,  which  finds  facts  in 
relation  to  two  tracts  of  land,  and  concludes  by 
saying,  that  if  the  law  arising-  upon  the  facts  be 
for  the  plaintiff,  they  find  for  the  plaintiff  the 
lands  in  the  declaration  mentioned,  and  one  cent 
damaires,  but  if  the  law  be  for  the  defend- 

12S  ant.  they  *find  for  the  defendant :  and  the 
court  being  of  opinion  that  the  law  is  for  the 
plaintiff  as  to  one  of  the  tracts  of  land,  and  for 
the  defendant  as  to  the  other  :  Held,  it  was  un- 
necessary to  award  a  tenire  de  novo,  but  Judgment 
may  be  given  on  the  special  verdict,  for  the  plain- 
tiff for  one  tract,  and  for  the  defendant  for  the 
other. 

By  deed  bearing  date  the  8th  of  March 
1820,  between  Samuel  Hutchison  of  the 
county  of  Nicholas  of  the  one  part,  and  his 
children  Busebius  Robinson  Hutchison, 
David  Campbell  Hutchison,  L/emira  Hen- 
derson Hutchison  and  Junius  Robert 
Hntchison  of  the  other  part,  the  said  Sam- 
uel, in  consideration  of  the  natural  love 
and  affection  which  he  bore  unto  his  said 
children,  conveyed  to  them  the  tract  of  land 
on  which  he  then  lived,  five  hundred  acres 
whereof  were  held  by  him  under  a  deed, 
and  one  hundred  acres  under  a  patent ;  also 
an  entry  of  two  hundred  acres  adjoining-, 
and  '  *two  head  of  horse  beasts,  ten  head  of 
cattle,  eighteen  head  of  sheep,  thirty  head 
of  hogs,  and  all  the  household  furniture 
and  the  forming  utensils,  one  loom  and 
tackling,  and  all  the  grain  on  hand, 
either  in  crop  or  otherwise.'*  This  deed, 
oo  the  day  of  its  date,  was  acknowledged 
by  Hutchison  in  the  court  of  Nicholas 
county,  and  admitted  to  record. 

The  deed  embraced  all  of  the  property, 
both  real  and  personal,  belonging  to  Sam- 
uel Hutchison  at  the  time  it  was  executed. 
The  grantees  were  infants  residing  with 
their  father,  and  he  continued  to  reside  on 


the  lands  until  the  10th  of  November  1830, 
when  he  was  removed  from  the  premises  by 
virtue  of  the  judgment  on  the  proceeding 
for  unlawful  detainer  hereinafter  men- 
tioned. The  lands  embraced  in  the  deed 
were  regularly  transferred  to  the  grantees 
on  the  commissioner's  books,  and  the  taxes 
were  thereafter  charged  to  them.  The 
taxes  BO  charged  were  regularly  paid ;  but 
the  payment  was  made  by  Samuel  Hutchi- 
son. He  continued  to  use  the  personal 
property  as  his  own,  and  to  cultivate  the 
lands  by  himself  and  others.  After  mak- 
ing the  deed,  he  sold  a  small  part   of   the 

land  to  another. 
126         *On  the  16th  of  June   1826,    several 
judgments  were  rendered  in  the  gen- 
eral  court    against    Samuel    Hutchison    as 
sheriff  of  Nicholas  county ;  one  for  304  dol- 
lars 61  cents,  the  balance  due  of  the  revenue 
taxes   collected   in  the  said  county  for  the 
year  1825,    with  interest  thereon   from    the 
first  of  November  1825  till  payment,  and  45 
dollars  and  69  cents  damages,  and  the  costs 
of  the  motion  ;    another   for  90  dollars  and 
1  cent,  the  balance  due  of  the  militia  fines 
collected    in  the    said    county    for  the  year 
1824,  with  interest   thereon   from   the   15th 
of  December  1825  till  payment,  and  13   dol- 
lars 50  cents  damages,    and  the  costs ;  and 
another  for  10  dollars  83  cents,   due  on  exe- 
cutions, with  interest  thereon  from  the  first 
day  of  November  1825  till  payment,    and   1 
dollar  62  cents  damages,  and  the  costs.     On 
these   judgments,    executions   were    issued 
against  the  lands  and  tenements,  goods  and 
chattels   of   Samuel  Hutchison,    on   which 
returns   were    made,   that   the   same   were 
levied,  the  9th  of  October  1826,  on  five  hun- 
dred   acres  of  land,   and  that  the  land  was 
not   sold  far  want  of  time.     The  judgment 
on  account  of  the  militia  fines    was   after- 
wards paid  the  12th  of  January  1827.     On 
the  judgment  for  the  balance  of  the  revenue 
taxes,  a  writ  of  venditioni  exponas  issued, 
on  which  a  return  was  made,  that  the  land 
was    sold  at  three    months  credit  to  Robert 
Kelly  for  1500  dollars,  and  that  the  balance 
of  purchase  money  in  favour  of  the  defend- 
ant amounted  to  1019  dollars  19  cents.     The 
land  levied  on  and  sold  was  the  tract  of  500 
acres    mentioned  in  the  deed  from    Samuel 
Hutchison  of  the  8th    of   March    1820;    but 
Isaac   Gregory,  the  sheriff  who   made   the 
sale,  executed  a  deed  to  Kelly  on   the    13th 
of  May  1830,  conveying    not   only  the  tract 
of  500  acres,  but  also  the   other  tract  of  100 
acres,  stating  both  as  having  been  sold  by 
virtue  of  the  execution   and   purchased   by 
Kelly.     At  the    tiine  of  the  levy  under  the 
executions,    and   at   the    time   of  the  sale, 
Samuel    Hutchison    was   residing    on     the 
lands ;  and  at  the  time    of    the    sale, 
127      ^Eusebius  R.    Hutchison,  one   of  the 
grantees,  was    present,    and    forbade 
the  sale,  claiming  the  lands  under  the  said 
deed    of  the  8th  of  March  1820,  for  himself 
and  his  co-grantees. 

After  the  conveyance  to  Kelly,  he  insti- 
tuted a  proceeding  for  unlawful  detainer 
against  Samuel  Hutchison,  for  the  600  acres 
of  land,  and  recovered  judgment  therein ; 
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by  virtue  of  which  judgment,  Kelly  obtained 
possession. 

Afterwards  an  action  of  ejectment  was 
brought  in  the  circuit  court  of  Nicholas,  in 
the  name  of  John  Doe  lessee  of  David 
Campbell  Hutchison,  Junius  Robert  Hutchi- 
son, and  David  Bair  and  Lemira  Henderson 
his  wife,  against  the  said  Kelly.  The  jury 
returned  a  special  verdict,  finding  all  the 
facts  before  mentioned,  and  also  the  fol- 
lowing :  that  after  the  deed  of  the  8th  of 
March  1820  was  made,  the  said  Samuel 
Hutchison  and  wife  had  another  child;  that 
the  said  deed  "w;ts  executed  by  Samuel 
Hutchison  for  the  purpose  of  avoiding  a 
liability  to  which  he  might  be  subjected  in 
consequence  of  being  the  security  of  Robert 
Hamilton,  deputy  sheriff;"  that  on  the  day 
of  the  sale  of  the  land  by  the  sheri£P,  Sam- 
uel Hutchison  and  wife  and  Eusebius  R. 
Hutchison  offered  to  sell  these  lands  and 
make  a  good  title ;  and  that  neither  the 
said  Eusebius  R.  Hutchison,  nor  either  of 
the  lessors  of  the  plaintiff,  was  of  full  age 
at  the  time  of  the  sale  by  the  sheriff.  The 
ejectment  was  commenced  in  December 
1837. 

The  jury  concluded  the  special  verdict  as 
follows:  *^If  the  law  arising  upon  the  fore- 
going facts  be  for  the  plaintiff,  we  find  for 
the  plaintiff  the  lands  in  the  declaration 
mentioned,  and  one  cent  damages.  But  if 
the  law  be  for  the  defendant,  we  then  find 
for  the  defendant." 

The  circuit  court,  being  of  opinion  that 
the  law  was  for  the  defendant,  gave  judg- 
ment that  the  plaintiff  take  nothing,  and 
that  the  defendant  recover  of  the  lessors  of 

the  plaintiff  his  costs. 
128  *^On  the  petition    of  the   lessors  of 

the     plaintiff,     a     supersedeas     was 
awarded. 

The  cause  was  argued  by  Peyton  for  the 
plaintiffs  in  error,  and  Price  for  the  de- 
fendant in  error.  The  authorities  on 
which  they  respectively  relied  are  reviewed 
in  the  following  opinion. 

BALDWIN,  J.  The  principles  of  the 
common  law  denounced  all  frauds  perpe- 
trated against  the  subsisting  rights  of 
others,  and  gave  relief  to  the  party  injured. 
In  regard  to  frauds  upon  creditors,  the 
mode  of  redress  was  to  treat  the  fraudulent 
act  as  a  nullity,  and  permit  the  creditor  to 
prosecute  his  legal  remedies  for  the  recov- 
ery of  his  demand,  in  like  manner  as  if  the 
fraudulent  act  had  never  been  done.  The 
statute  of  13  EHz.-  ch.  5  (substantially 
adopted  into  our  code)  was  passed  in  aid  of 
the  common  law,  and  sprang  from  the  great 
and  growing  mischiefs  occasioned  by  the 
covin  and  ingenious  devices  of  fraudulent 
debtors.  It  is  highly  remedial  and  bene- 
ficial in  its  nature,  and  is  entitled  to  a  free 
and  liberal  interpretation.  It  has  often 
been  said  to  be  declaratory  of  the  principles 
of  the  common  law ;  and  this  is  certainly 
true ;  but  it  is  moreover  true  that  its  opera- 
tion is  more  extensive  and  salutary  than 
the  rules  of  the  common  law,  at  least  as 
they    were    understood    at  the  time  of  the 


enactment  of  the  statute.  In  fact  it  intro- 
duced a  principle  which  had  not  theretofore 
been  recognized  by  the  courts,  that  of  ex- 
tending relief  to  rights  not  in  existence  at 
the  time  of  the  fraudulent  transaction  ;  for 
it  was  agreed  in  Twyne's  case,  3  Rep.  83, 
that  by  common  law,  an  estate  made  by 
fraud  shall  be  avoided  only  by  him  who  had 
a  former  right,  title,  interest,  debt  or  de- 
mand, and  not  by  one  more  puisne.  Bnt 
the  statute  embraces  all  creditors,  whether 
existing  at  the  date  of  the  fraudulent  con- 
veyance &c.  or  thereafter  arising ;  for  it 
will    be  seen  on  examination,  that  it 

129  *looks  more  to  the  fraudulent   intent 
with  which  the    act  is  done    than    to 

the     immediate    consequences;    regarding 
creditors    as  a  class  of  persons  entitled    to 
the   protection  of  the  law,  and  contemplat- 
ing not  merely  actions,  suits,    debts,    dam- 
ages &c.  which  should  actually  be,  bnt  those 
also  which  might  be,  in  any  wise  disturbed, 
hindered,    delayed    or    defrauded;  and    de- 
claring  all  gifts,    grants,  conveyances  Ac. 
made  with  the  prescribed  purpose  of  intent, 
to  be  clearly  and  utterly  void,  frustrate  and 
of  none  effect,  as  against  all  such  persons. 
The   result   has   been   to  admit  subsequent 
creditors  to  relief   against  a  fund    fraudu- 
lently alienated,  where  the  conveyance  has 
been    or  might  be  successfully  impeached 
by  prior  creditors.     This  is   the    fair  con- 
clusion from  the  current  of  decisions,    (see 
Walker   v.    Burroughs,  1  Atk.   93.     Taylor 
V.  Jones,  2  Atk.  600.     Russell  v.  Hammond, 
1  Atk.  15.     St.  Amand  v.  Countess  of  Jer- 
sey, 1  Com.  Rep.  255.     L<ord  Townshend  v. 
Windham,  2  Ves.  sen.  1.  Montague  v.  Lrord 
Sandwich,  cited    in    12   Ves.    136n.    Beau- 
mont V.  Thorpe,  1  Ves.  sen.  27.     Reade  v. 
L/ivingston,  3  John.   Ch.  R.  497)  and  must 
be    regarded   as   the   established   doctrine, 
though  contrary  to  the  opinion  of  sir   Wil- 
liam Grant   in   Kidney  v.    Coussmaker,    12 
Ves.  136,  in  which  he    professed    to    follow 
an  opinion  of  lord  Rosslyn  in  Montague  v. 
L/ord  Sandwich,  not   reported,    but   which 
opinion,  it  would  seem  from  a  note   to   the 
same  page,  he  had  misunderstood. 

The  principle,  it  is  true,  upon  which  the 
subsequent  creditor  has  been  admitted  to 
such  relief,  has  not  always  been  distinctly 
or  correctly  stated.  I^ord  Rosslyn  in  par- 
ticular, in  the  case  of  Montague  v.  Ix>rd 
Sandwich,  fell  into  the  error  of  supposing 
the  ground  to  be,  that  the  subject  was 
thrown  into  assets,  and  the  subsequent 
creditors  so  let  in.  But  huw  can  the  sub- 
sequent creditors  be  let  in,  unless  the  con- 
veyance be  fraudulent  as  to  them?  and 
what  propriety  can  there  be  in  placing  the 
right  of  the  subsequent  creditor  to  relief, 
upon  the  will  and  pleasure  of  the  prior 

130  creditors    in    regard  *to    impeaching 
the  fraudulent    alienation?    The  true 

principle  I  conceive  to  be,  that  a  fraudulent 
intent  of  the  grantor  against  one  or  more 
creditors  is  fraudulent  against  all,  and  the 
statute  justifies  no  other  distinction  between 
prior  and  subsequent  creditors,  than  that 
which  arises  from  the  necessity  of  shewing 
a  fraudulent  intent  against  some  creditor ; 
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which  cannot  be  done  in  behalf  of  creditors 
not  in  existence  at  the  time  of  the  convey- 
ance, but  bj  provin^r  either  a  prior  indebt- 
edness, or  a  prospective  fraud  against  them 
onlj.  I  would  moreover,  on  this  part  of  the 
subject,  refer  to  the  conclusive  reasoning 
of  mr.  Atherlej  in  his  able  treatise  on 
Marriage  Settlements,  p.  213,  and  of  sir 
Thomas  Plumer,  master  of  the  rolls,  in 
Richardson  v.  Small  wood,  1  Jacobs  Rep. 
556. 

It  is  the   fraudulent  intent,    therefore,  in 
relation  to  creditors  generally,  which  forms 
the   substance  of   enquiry  in    all  questions 
of  fraudulent   alienation ;    and    the   courts 
have,  of  necessity,  resorted  to  a  legal   pre- 
sumption arising  out  of  the  general  nature 
of  the  case,  and  to  marks  or  badges  of  fraud 
furnished  by  the  particular  circumstances. 
The  legal  presumption  is   founded   upon   a 
comparison  of    the    consideration    for    the 
conveyance  &c.  with  that  which  constitutes 
the  just    claims    of    creditors;  and  though 
voluntary    conveyances  are  not  mentioned 
in  the   statute,    their    true    character   and 
effect  are  necessarily  involved  in  its  appli- 
cation.    This  leads  to  a   construction    nat- 
ural and  wholesome,  and  not  justly  liable, 
it  vems  to  me,  to  the  imputation  of  Eyre, 
B.,  in    Jones    v.  Boulter,    1   Cox's   Ch.    R. 
288,  of  being  artificial  and  puzzling.     Upon 
the  question    of    fraudulent    intent    where 
the  conveyance  is  voluntary,  the   law,    fol- 
lowing the  dictatesof  common  sense,  gives, 
on  the  one  band,  due  weight  to  the  merito- 
rious considerations  arising  out  of  the  na- 
tural duty  of  the  grantor  to  make  provision 
for   his  children    and  family;  and,  on  the 
other,    to    the    paramount    obligation     of 
discharging     the     just    demands    of 
131      *creditors.     Where  the  grantor,    dis- 
regarding an  obvious  moral  and  social 
duty,    withdraws   the  means  necessary  for 
the  payment  of  his  debts,  for  the  ostensi- 
ble purpose  of  advancing   the   interests    of 
those  connected  with  him  by  ties  of  blood 
or  marriage,    the    transaction    speaks   for 
itself ;  it  is  properly  regarded  by   the   laws 
as    fraudulent,    and    requires    no    special 
marks  or  badges  of  a   fraudulent   purpose. 
But  where  there    are  no  interfering  claims 
of  creditors,  there  can  be    no    propriety    in 
restraining  the  grantor's  dominion  over  his 
own    property,    especially    when    exercised 
for  meritorious  purposes,  because    he    may 
thereafter  contract  pecuniary  engagements 
beyond    his  ability  to  discharge.     The  pre- 
sumption   therefore    against    a    voluntary 
conveyance,  though  fair  upon  its  face,  de- 
rived from  the    grantor's    indebtedness   at 
the  time,  I  regard   as   wise    and    salutary, 
adapted  to  the    promotion    of   justice,  and 
conceived  in  the  true  spirit  of  the  statute. 
I  can  perceive  no  objection  to   this  legal 
presumption  in  all  cases  of  prior   indebted- 
ness; but  the  weight  of  it  is  another   mat- 
ter»  depending,  it  seems  to   me,    upon   the 
extent  of  that  indebtedness.     There  is  high 
authority    for  treating  the   presumption  as 
conclusive  in  relation  to  all  creditors  exist- 
ing at  the  time  of   the    voluntary    convey- 
ance,   without   regard   to   the   amount    of 


their  demands  or  the  circumstances  of  the 
grantor.  It  was  so  held  by  chancellor  Kent 
in  the  case  of  Reade  v.  Livingston,  3  Johns. 
Ch.  R.  492,  in  which  the  authorities  are 
elaborately  reviewed,  but  to  my  appre- 
hension, not  with  his  usual  success.  His 
opinion  is  supported  by  that  of  mr.  Ather- 
ley,  in  his  work  above  referred  to,  p.  212. 
The  rule  would  no  doubt  be  a  convenient 
one  in  its  practical  application,  and  cut  up 
by  the  roots  many  perplexing  controversies. 
But  the  objection  to  it  is,  that  it  would  not 
unfrequently  be  harsh  and  unreasonable  in 
its   operation,   converting  a  laudable    into 

a  fraudulent  purpose,  and  too  often 
132      involving    innocent   children  in  *tbe 

ruin  of  their  parents.  Where  a  piirent 
is  in  prosperous  or  unembarrassed  circum- 
stances, and  makes  advancements  to  his 
children  adapted  to  their  wants  and  justified 
by  his  means,  leaving  ample  funds  for  the 
payment  of  all  his  just  debts,  there  can  be 
no  propriety  in  treating  his  conduct  as 
fraudulent,  in  behalf  of  creditors  who  have 
delayed  the  prosecution  of  their  demands 
until  those  means  have  become  exhausted. 
The  preponderating  weight  of  authority  is 
in  favour  of  this  view  of  the  subject.  Such 
is  the  opinion  of  judge  Story,  after  a  care- 
ful examination  of  the  cases.  1  Story's 
Kq.  349,  &c.  It  was  so  held  by  the  supreme 
court  of  the  United  States  in  the  case  of 
Hinde's  lessee  v.  Longworth,  11  Wheat. 
199.  That  decision  is  in  conformity  with 
the  doctrine  of  lord  Mansfield  in  Cadogan 
V.  Kennett,  Cowp.  432.  To  the  same  pur- 
poirt  is  the  case  of  Salmon  v.  Bennett«  1 
Conn.  R.  525, — judge  Spencer's  opinion  in 
Verplanck  v.  Sterry,  12  Johns.  Rep.  557,  — 
and  the  case  of  Jackson  v.  Town,  4  Cowp. 
N.  Y.  Rep.  604,  cited  1  Story's  Kq.  359. 
And  see  Newl.  on  Contr.  385. 

Thus,  while  I  regard  the  indebtedness  of 
the  grantor  at  the  time  of  a  voluntary  set- 
tlement or  conveyance,  as  raising  a  legal 
presumption  against  its  validity,  that  pre- 
sumption I  consider  only  prima  facie,  and 
not  conclusive.  It  is  liable  to  be  repelled 
by  the  particular  circumstances  of  the  case; 
as  where  it  appears  that  the  then  existing 
debts  were  secured  by  mortgage,  Stephens 
V.  Olive,  2  Bro.  C.  C.  93,  or  by  the  settle- 
ment or  conveyance  itself,  George  v.  Mil- 
banke,  9  Ves.  193,  or  that  the  grantor  was 
in  prospeious  and  unembarrassed  circum- 
stances, and  the  provision  made  for  his 
children  or  family  a  reasonable  one  accord- 
ing to  his  state  and  condition  in  life,  and 
leaving  enough  for  the  payment  of  his 
debts ;  Hinde's  lessee  v.  Ivongworth,  above 
cited.  On  the  other  hand,  the  legal  pre- 
sumption may  be  strengthened  by  particular 
circumstances,  and  rendered  conclusive  by 
a  degree  of  indebtedness  amounting  or  ap- 
proaching to  insolvency. 
133  *This  legal  prima  facie  presump- 
tion depends,  I  think,  upon  the  gen- 
eral nature  of  the  case,  as  presented  by  a 
comparison  of  the  considerations  recog- 
nized by  law,  and  not  upon  the  particular 
circumstances,  for  example,  the  degree  of 
the  grantor's  indebtedness,  or  the  extent  of 
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his  resources.  These  and  others  circum- 
stances may  be  resorted  to  for  the  purpose 
of  confirming  or  repelling'  the  legal  pre- 
sumption, the  weight  of  which  must  alwa3's 
be  left  to  the  sound  discretion  of  the  court, 
and  applied  with  a  single  eye  to  the  truth 
and  justice  of  the  cause.  I  am  aware  that 
in  Holloway  v.  Millard,  1  Madd.  Ch.  Rep. 
413,  (am.  edi.  p.  225,)  sir  Thomas  Plumer, 
in  speaking  of  a  voluntary  conveyance, 
says,  its  being  voluntary  .is  prima  facie 
evidence,  where  the  grantor  is  loaded  with 
debt  at  the  time,  of  an  intent  to  defeat  sub- 
sequent creditors.  But  surely,  unless  the 
debts  be  secured  to  the  creditors,  such  a 
degree  of  indebtedness  would  be  conclusive 
against  the  fairness  of  the  conveyance ;  for 
what  conceivable  circumstance  could  in 
such  a  state  of  things  repel  the  presump- 
tion of  a  fraudulent  purpose?  And  in 
George  v.  Milbanke,  9  Ves.  194,  lord  Eldon 
states  the  doctrine  to  be,  that  in  general 
cases,  prima  facie,  a  voluntary  settlement 
will  be  taken  to  be  fraudulent ;  but  shews 
that  case  to  be  an  exception,  because  the 
settlement  provided  for  the  payment  of  the 
grantor's  debts,  which  made  it  good  against 
subsequent  creditors.  Nor  can  I  admit  that 
there  is  any  distinction  in  the  application 
of  the  presumption  to  prior  or  subsequent 
creditors,  as  suggested  in  Keade  v.  Liv- 
ingston, by  chancellor  Kent,  who  approves 
of  it  as  to  the  former,  but  is  disposed  to 
reject  it  as  to  the  latter;  a  distinction  acted 
upon  by  the  supreme  court  of  Massachusetts 
in  Bennett  v.  Bedford  Bank,  11  Mass.  R. 
421,  but  repudiated  by  mr.  Atherley  in  his 
work  on  Marriage  Settlements,  p.  215,  217, 
218.  For  my  part,  I  cannot  conceive  how, 
on  a  question  turning  upon  the  same  fact, 
to  wit,  that  of  prior  indebtedness,  a  distinc- 
tion can  be  drawn  between  antecedent 
134  *and  subsequent  creditors,  in  the  con- 
struction of  a  statute  denouncing  the 
alienation  of  the  grantor  as  fraudulent 
against  his  creditors  generally. 

The  foregoing  remarks  tend  to  shew,  that 
though  the  legal  presumption  arising  from 
prior  indebtedness  is  highly  useful  in  the 
application  of  the  statute,  yet  it  would  not 
always  be  sufficient  or  safe,  without  resort- 
ing at  the  same  time  to  the  particular  cir- 
cumstances of  the  case,  furnishing,  on  the 
one  hand,  a  guide  to  an  innocent  and  honest 
purpose  on  the  part  of  the  grantor,  or,  on 
the  other,  marks  or  badges  of  a  fraudulent 
intent.  It  would  of  course  have  no  appli- 
cation to  the  case  of  subsequent  creditors, 
where  the  grantor  was  free  from  indebted- 
ness at  the  time  of  the  conveyance  or  settle- 
ment. And  3'et  there  can  be  no  doubt  that 
the  alienation  may  still  be  fraudulent 
within  the  true  intent  and  meaning  of  the 
statute,  as  springing  from  a  fraudulent 
purpose  directed  exclusively  against  subse- 
quent creditors.  The  conveyance  may  be 
made  with  a  view  to  future  indebtedness, 
and  in  order  to  shield  the  grantor  against 
its  consequences.  Stileman  v.  Ashdown,  2 
Atk.  481.  Fitzer  v.  Fitzer,  2  Atk.  511. 
Richardson  v.  Small  wood,  Jacob's  R.  552. 
Sexton  V.    Wheaton,    8    Wheat.    246.     And 


where  such  an  intent  can  be  shewn,  the 
conveyance  will  be  void,  whether  the 
grantor  was  indebted  or  not.  Ibid.  Salmon 
V.  Bennett,  1  Conn.  R.  525.  Nor  is  it  nec- 
essary that  an  actual  or  express  intent 
should  be  proved ;  for  that  would  be  im- 
practica|)le  in  many  instances  where  the 
conveyance  ought  not  to  be  established.  It 
may  be  collected  from  the  circumstances  of 
the  case,  ibid.  Lord  Townshend  v.  Wind- 
ham, 2  Ves.  sen.  1,  and  the  enquiry  will 
be  aided  by  bearing  in  mind  what  have 
usually  been  regarded  by  the  courts  as 
marks  or  badges  of  fraud.  Amongst  these, 
are  the  unreasonableness  of  the  gift,  com- 
pared with  the  circumstances  of  the 
grantor ;  his  continuing  in  possession  of  the 
property  against  the  terms  of  the  con- 
135  veyance,  exercising  *act8  of  owner- 
ship over  it,  paying  the  taxes, 
receiving  the  rents,  or  otherwise  enjoying 
the  proceeds.  Twyne's  case,  3  Rep.  d3. 
Stone  V.  Grubbum,  2  Bulst.  225.  3  Dyer 
294.  Oakover  v.  Pcttus,  Cas.  Temp.  Finch 
270,  Bates  v.  Graves,  2  Ves.  jun.  292. 
Ferine  v.  Dunn,  3  Johns.  Ch.  R.  516. 
Salmon  v.  Bennett,  1  Conn.  R.  525.  And 
in  estimating  the  weight  of  such  circum- 
stances, I  cannot  doubt  that  the  proviso  of 
the  statute,  in  favour  of  conveyances  or 
assurances  upon  good  consideration  and 
bona  fide,  ought  to  have  an  important 
influence ;  for  it  serves  to  shew  (what  is  per- 
fectly reasonable  in  itself)  that  the  legis- 
lature intended  to  avoid  all  conveyances  &c. 
to  the  prejudice  of  creditors,  whether  prior 
or  subsequent,  which  were  not  made  in 
good  faith,  and  therefore  all  which  were 
incompatible  with  the  avowed  or  ostensible 
consideration.  And  this  idea  I  understand 
to  be  intimated  by  lord  Hardwicke  in  Tay- 
lor V.  Jones,  2  Atk.  603,  when  he  says, 
*  'But  the  material  consideration  is  whether 
it"  [the  conveyance]  **be  within  the  pro- 
viso of  the  statute  13  Eliz.  for  if  it  is  not, 
the  court  will  not  require  a  strict  proof  of 
its  being  fraudulent." 

I  have  thus,  in  consequence  of  the  conflict 
amongst  some  of  the  authorities,  and  the 
imperfect  manner  in  which  some  of  the 
decisions  have  been  reported,  endeavoured 
to  ascertain  the  true  principles  belonging 
to  the  subject  ;  and  if  I  have  been  success- 
ful, there  will  be  but  little  difficulty  in  the 
application  of  them  to  the  case  before  us. 

If  the  case  were  free  from  any  special 
marks  or  badges  of  fraud,  the  deed  in  ques- 
tion would  still  appear  upon  its  face  to 
have  been  a  voluntary  conveyance  in  con- 
sideration only  of  natural  love  and  affec- 
tion; and  if  it  be  ascertained  that  the 
grantor  was  indebted  at  the  time,  must  be 
liable  to  the  prima  facie  legal  presumption 
against  its  validity.  But  here  it  has  been 
strongly  urged  by  the  appellant's  counsel, 
that  the  special  verdict  does  not  find, 
any  indebtedness  of  the  grantor  at 
136  *^the  time  of  the  conveyance,  but  a 
mere  possibility  of  collateral  liability, 
arising  out  of  his  having  been  surety  for  a 
deputy  sheriff.  I  cannot  concur  in  this 
view  of  the   matter.    The   finding   of   the 
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special  yerdict   is,    ''that    the    deed    under 
which  the  plaintiffs  claim  was  executed  by 
Samuel    Hutchison    for     the     purpose    of 
avoiding  a  liability  to  which  he  might  be 
subjected  in  consequence  of  being   the   se- 
curity of  Robert  Hamilton,  deputy  sheriff." 
This,  according  to  my  apprehension,  ascer- 
tains a   liability  which   he   had  incurred, 
but  to  which  he  had  not  yet  been  subjected. 
The  jury  do  not  find  merely   the   fact    that 
the  grantor  was  surety  for  Hamilton,    but 
find  substantially,  as  I  understand  them,  a 
liability  in  consequence  of  that  suretyship. 
This  was  a   debt;    in    my   opinion,    if   not 
within  the  words,  clearly  within  the  spirit 
of  the  statute.    The  language  of  the  statute 
is,  *' actions,  suits,    debts,    accounts,    dam- 
ages,   penalties,    forfeitures,"    &c.    which 
* 'shall  or  might  be  in   any  wise  disturbed, 
hindered    or   defrauded."     It   embraces  all 
pecuniary  damages  incurred  by   reason    of 
the  obligation  of  a  contract ;  whether  of  an 
ascertained    amount   or   sounding  only  in 
damages ;  whether  as  principal  or  surety ; 
whether  actually  asserted,  or  only  demand- 
able.     The  failure  of  a   party  entitled  to    a 
debt   or  damages,  to  prosecute  his  demand 
to  a  recovery,  could  not  alter  or  affect    the 
intent  with  which  the  conveyance  was  made. 
A  liberal  construction  in  allowing  to  persons 
who    are   or   might   be   injured  by    fraud- 
ulent  conveyance,   the  character   of   cred- 
itors, ought  to  be  and  has  been  given  to  the 
statute,  which  follows  and  goes  beyond  the 
common    law  in  this  respect.     In  Twyne's 
case,  3  Rep.  82,  it  is  said  to  have  been    re- 
solved by  all  the  barons,   ''thdt  the  statute 
of   13  KHz.  ch.  5,  extends  not  only  to  cred- 
itors, but  to  all    others    who  had    cause    of 
action  or  suit,    or  any  penalty    or   forfeit- 
ure."    In    Mountford  v.    Raine,    or   Lent- 
hall's  case,  2  Keb.  499,  there  was  a  bond  or 

recognizance  in  which  Lenthall  was 
137      bound    *for    the     imprisonment     of 

Drake,  and  a  judgment  on  a  scire 
facias,  awarding  execution  thereupon 
against  the  heir  and  tertenants,  in  conse- 
quence of  an  escape  of  the  principal.  A 
voluntary  conveyance  had  been  made  by 
Lenthall,  fourteen  years  prior  to  the  recog- 
nizance; and  Kelynge,  chief  justice,  and 
Raynsford  held,  on  the  trial  of  an  eject- 
ment, that  the  conveyance  was  fraudulent, 
though  the  plaintiff  was  but  a  creditor  by 
way  of  escape.  Twysden,  on  the  contrary, 
was  of  opinion  that  there  could  be  no  fraud- 
ulent intent  at  the'  time  of  making  the  con- 
veyance, the  party  not  being  any  ways 
indebted,  and  still  but  collaterally,  which 
he  could  not  divine  at  first.  The  verdict 
was  in  conformity  with  Twysden's  opin- 
ion: but  it  will  be  seen  that  that  opinion 
was  founded  upon  the  fact  that  the  escape 
was  subsequent  to  the  conveyance ;  for  if 
it  had  been  prior,  he  must,  upon  his  own 
pinciples,  have  concurred  with  the  other 
judges.  The  case  therefore  establishes, 
that  a  liability  incurred  upon  a  collateral 
undertaking,  though  not  yet  enforced, 
gives  to  the  claimant  the  chraracter  of  a 
creditor.  In  I^uckner  v.  Freeman,  1  Eq. 
Cas.  Abr.  149,  though   the  court   upheld  a 


conveyance  intended  to  secure  the  payment 
of  honest  creditors,  made  before  the  trial  of 
a  cause  founded  in  maleficio,  yet  the  plain- 
tiff in  the  suit  was  let  in  upon  the  surplus 
after  the  debts  were  paid.  In  Jackson  ex 
dem.  Van  Buren  v.  Myers,  18  Johns.  Rep. 
425,  it  was  held  that  a  conveyance  made  to 
defeat  the  recovery,  by  a  third  person,  of 
damages  in  an  action  then  pending  for  a 
tort,  and  before  trial  and  judgment,  is 
fraudulent  and  void  within  the  New  York 
statute,  which  conforms  to  that  of  13  Cliz. 
And  in  Fox  v.  Hills,  1  Conn.  R.  295,  four 
out  of  the  nine  judges  were  of  opinion, 
that  a  voluntary  conveyance  to  defeat  a 
cause  of  action  for  a  tort  (though,  it  would 
seem,  no  action  was  pending)  was  within 
their  statute  against  fraudulent  aliena- 
tions, though  far  less  comprehensive  than 
the   English   statute,    the    operative 

138  words  *being  merely  **debt  or  duty:" 
and  all  concurred    in   holding  it  void 

at  common  law. 

The  counsel  for  the  appellants  has  relied 
much  upon  the  case  of  Farley  v.  Brian t,  3 
Adolph.  &  Ell.  839,  30  Eng.  C.  L.  R.  239, 
in  which  it  was  held,  upon  the  construction 
of  the  statute  3  &  4  Will.  &  Mary,  against 
fraudulent  devises,  that  the  devisee  of  a 
surety  who  had  united  with  the  principal  in 
covenants  for  the  payment  of  rents,  which 
covenants  were  not  broken  in  the  lifetime 
of  the  devisor,  was  not  liable  in-  an  action 
of  debt  for  rents  accruing  after  his. death. 
The  statute  avoids  devises  as  against  bond 
and  other  specialty  creditors,  and  gives  to 
the  creditor  an  action  of  debt  upon  the  bond 
or  specialty,  against  the  heir  and  devisee 
of  the  obligor  jointly.  In  the  case  of  Wil- 
son V.  Knubley,  7  East  128,  it  had  been  pre- 
viously held,  that  an  action  of  covenant  not 
having  been  given  by  the  statute,  such  ac- 
tion would  not  lie  against  the  devisee  upon 
a  covenant  of  seisin  contained  in  a  deed  of 
conveyance  from  the  covenantor,  to  recover 
damage  for  the  loss  and  the  land,  of  the  ex- 
penses of  defending  an  ejectment  in  which 
it  was  recovered.  The  two  cases,  taken 
together,  shew  that  covenant  would  not  lie 
though  there  was  a  breach  in  the  lifetime 
of  the  devisor,  and  that  debt  would  not  lie 
where  there  was  no  breach  till  after  his 
death ;  but  not  that  debt  cannot  be  main- 
tained where  the  breach  was  in  the  life  of 
the  obligor.  The  remedy  given  by  ^that 
statute  is  a  personal  action,  of  a  particular 
form,  against  the  devisee,  who  was  not 
liable  at  common  law,  and  an  action  upon 
a  bond  or  specialty  merely;  whereas  the 
statute  against  fraudulent  alienations  gives 
no  personal  remedy,  but  declares  in  the 
most  comprehensive  terms,  applicable  to 
all  damages,  as  well  as  debts  of  whatever 
nature,  (what  had  been  before  provided  by 
the  common  law,  at  least  to  a  great  extent, ) 
that  all  conveyances  &c.  made  with  the 
proscribed  fraudulent  intent,  shall  be 

139  void  against  all  '^such  creditors.  The 
two  statutes,  it  seems  to  me,  are  rad- 
ically different  in  all  respects,  and  the  deci- 
sions upon  the  one  can  throw  no  light  what- 
ever upon  the  construction  of  the  ot^er. 
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I  cannot  therefore  but  think,  if  I  am 
right  in  my  understanding  of  the  finding 
in  the  special  verdict,  that  the  grantor  had 
incurred  a  liability  at  the  time  of  his  vol- 
untary conveyance,  which  created  an  in- 
debtedness v^ithin  the  true  spirit  and 
meaning  of  the  statute,  and  the  principles 
of  the  common  law :  and  if  so,  the  extent 
of  that  indebtedness  is  wholly  immaterial; 
for  the  prima  facie  legal  presumption  at- 
taches, and  is  rendered  conclusive  by  the 
finding  of  the  jury  that  the  conveyance 
was  made  for  the  purpose  of  avoiding  that 
liability ;  which  fraudulent  intent  nullifies 
the  deed  in  regard  to  all  creditors,  whether 
prior  or  subsequent.  It  will  hardly  be  said, 
that,  the  jury  having  only  found  the  fraud- 
ulent intent  in  regard  to  that  liability,  the 
idea  of  its  existence  in  relation  to  others 
is  excluded :  for  a  fraudulent  intent  against 
one  creditor  is,  as  I  think  I  have  shewn, 
fraudulent  as  to  all;  and  it  was  not  nec- 
essary to  find  that  comprehensive  intent, 
which  would  have  rendered  the  verdict  gen- 
eral, instead  of  special,  the  province  of  the 
latter  being  to  find  the  material  facts  of 
the  Case,  leaving  the  general  conclusion  of 
law,  or  more  properly  the  general  conclu- 
sion of  both  law  and  fact,  to  the  judgment 
of  the  court.  8  Bac.  Abr.  I^ondon  ^i.  of 
1832,  p.  101.  Monkhouse  v.  Hay,  8  Price 
256,  3  Eng.  Exch.  Rep.  368. 

But  if  it  were    even    conceded    that   the 
liability  found  by  the  jury  does   not   shew 
an  indebtedness  of  the  grantor  at  the  time 
of   the  conveyance,    still  it  shews  that  the 
deed    was  made    to  defeat  a  legal   and  just 
responsibility,    to   wit,    his  suretyship  for 
the   deputy  sheriff,    and   was  not  therefore 
made  bona  fide  for  the  advancement  of  his 
children.     And    when  we  come    to   look    at 
the  particular    marks    or  badges    of 
140      fraud  attending  the  transaction,  *we 
find  emphatically  true,  what  was  well 
said  by  the  counsel  for   the   appellee,    that 
the  conveyance  could  have  been  made  for  no 
honest  purpose ;  and  if  so,  we  can  conceive 
no    other    purpose    than    to    delay,  hinder 
or  defraud  the   grantor's  creditor;  whether 
creditors  existing  at  the  time,  or  thereafter 
arising,  I  deem    wholly    immaterial.      The 
facts  speak  for  themselves  a  language  which 
cannot   be    misunderstood.      A    father,    in 
moderate  circumstances,  and    with    an    in- 
creasing family,  conveys   at    one    dash    to 
his  infant  children,  four  in  number,  jointly 
and  without   discrimination,  and   with   no 
provision    for    himself,    his  wife,  or  future 
offspring,    his    whole    property,    real   and 
personal,  down  to  his  unspecified   and  un- 
scheduled farming  utensils  and  household 
furniture,  with  the  grain  and  the  live  stock 
which  furnished  his  bread  and    his  meat; 
thereby,  if  to  be    believed,  *' dispossessing 
himself  of  all  his    goods,    and    subjecting 
himself  to   his   cradle:"  continuing,    how- 
ever, in  the  possession   and   enjoyment  of 
the  whole  subject,   controlling  and  using  it 
as    his    own,    paying    the    taxes,     though 
charged  to  the  grantees,    and  discrediting 
the  very  title  which  he  professed  to  confer, 
by  offering  to  sell  the  realty,  and  actually  | 


selling  a  portion  thereof.  If  such  shallow 
devices  be  suffered  to  cover  up  a  man's 
property  from  the  pursuit  of  his  creditors, 
will  it  not  be  **not  only  to  the  let  or  hin- 
derance  of  the  due  course  and  execution  of 
justice,  but  also  to  the  overthrow  of  all 
true  and  plain  dealing,  bargaining  and 
chevisance  between  man  and  man,  without 
the  which  no  commonwealth  or  civil  society 
can  be  maintained  or  continued?" 

rpon  the  whole,  I  am  well  satisfied  that 
the   judgment  of  the  circuit  court  is  rig^ht, 
so  far  as  relates  to  the  tract  of   500    acres : 
but    in    regard    to    the  tract  of  100  acres,  I 
think    it  wrong;  that  portion  of  the    land 
not  having  been  sold  or  levied  on  under  the 
.commonwealth's     execution,     and    though 
conveyed  by  the  sheriff's  deed  to  the    pur- 
chaser, that   conveyance  can  present 
141      *no    obstacle  to    a    recovery    by  the 
lessors  of  the  plaintiff  claiming  under 
their  father's  deed,  they  having  acquired  a 
title  good  between  the  parties,    and   unim- 
peachable by  the  commonwealth  or  any  one 
claiming  under  her;  she,    since   the  sale  of 
the  500  acres,  no  longer  occupying  the  rela- 
tion of  creditor,  her  debt  having  been  fully 
satisfied   by    the  proceeds  of  that  sale.     A 
diflBculty,    however,    occurs  as  to  the  mode 
of    correcting    this     error.      It    might    be 
thought,  at  first  view,  that  the  alternative 
general  finding  of  the  jury,  for   the  plain- 
tiff or  the  defendant  as  the  law  of  the  case 
might  be,  being  entire,  the  judgment  must 
conform  to  the    verdict    in  that  respect,  or 
not  at  all;  which  would  render  it  necessary 
to  set  aside  the  verdict,  and  award  a  venire 
facias   de    novo.     Such    a  result  is    to    t>e 
deprecated,  inasmuch  as    it  would  put  the 
parties  at  sea  again  before  a  jury :  and  some 
reflection  will  serve  to  shew  that  it  would  be 
improper.     The  courts  have   always  disre- 
garded mere   informalities    in    verdicts,  of 
which  numerous  examples  may  be  found  in 
3  Bac.    Abr.    London    edi.    of    1832,    title 
Ejectment,  F.  p.  29.     In    this   case,    there 
can  be  no  doubt  that  it  was   the    intent    of 
the   jury  to  submit   to  the  court  the  law  of 
the    whole    case    upon    the    facts  specially 
found.     If   the    alternative    finding  of  the 
jury  in  behalf  of  the  plaintiff  had  been  for 
the    lands  in  the  declaration  mentioned,  or 
so  much  thereof  as  he  is  entitled  to  recover, 
it    is    clear   there   could  be  no  objection  to 
rendering   judgment    for    part  only.     The 
omission   of  such  terms  I  regard  as  a  mere 
informality,  as  the  jury  cannot  be  supposed 
to    have   intended,   what  would   have  been 
obviously    improper,  to  fetter  the  power  of 
the  court  in  rendering  judgment  according 
to    the  law  of  the  case.     The  verdict  ought 
therefore    to  be  considered  as  a  finding  for 
the  plaintiff  of  so  much  of   the    lands    de- 
manded, as  in  the  opinion  of  the   court   he 
was   entitled  to  recover.     And  my  opinion 
is,  that  the  judgment  ought  to  be  re- 
142      versed  with  costs,  and  judgment 'ren- 
dered in  favour  of  the  plaintiff  for  the 
tract  of  100   acres,    one   of  the  messuages 
demanded,  and  for  the  defendant  as  to  the 
residue. 

STANARD,  J.     The   finding  of  the  jury 
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ascertains  that  the  deed  from  Hutchison  to 
his  children  was  not  only  voluntary  and 
without  valuable  consideration,  but  was 
made  mala  fide  and  covinously.  It  is  not 
merely  constructively  fraudulent  as  being 
voluntary:  it  is  tainted  with  actual  covin, 
and  according  to  the  letter  and  spirit  of  the 
statute,  void  as  to  all  creditors.  The  prop- 
erty conveyed  by  it  was  therefore  liable  to 
the  execution  of  the  commonwealth;  and 
the  purchaser  under  that  execution,  to  the 
extent  of  the  levy  thereof  and  sale  under  it, 
has  title  paramount  to  that  derived  under 
the  fraudulent  deed.  I  think  it  unneces- 
sary, in  this  case,  to  enter  at  large  into  the 
review  of  the  numerous  cases  which  have 
been  so  elaborately  collected  and  examined 
by  my  brother  Baldwin.  I  content  myself 
with  saying,  that  on  other  occasions  I 
have  examined  them  with  care,  and  my 
impression  was  and  still  is,  that  the  princi- 
ple extracted  by  chancellor  Kent,  in  his 
elaborate  judgment  in  the  case  of  Reade 
V.  Livingston,  3  Johns.  Ch.  R.  481, — to 
wit,  that  a  voluntary  conveyance  without 
valuable  consideration,  though  free  from 
actual  covin,  cannot  prevail  against  the 
claims  for  debts  existing  at  the  time  of 
such  conveyance,— is  a  sound  one. 

The  claim  of  the  purchaser  under  the  ex- 
ecution is  only  commensurate  with  the  levy 
and  sale  under  it.  As  that  levy  was  on 
one  tract  of  500  acres,  the  sheriff  had  no 
authority  to  sell  and  convey  more,  and  his 
deed  to  the  purchaser  for  the  other  tract  of 
100  acres  conveyed  no  title,  antl  the  judg- 
ment in  respect  to  the  tract  of  100  acres  was 
erroneous. 
The   judges    unanimously    concurred    in 

reversing  the  judgment  of  the  circuit 
143      court,  with  costs,  and  entering  *judg- 

ment,  as  to  the  tract  of  100  acres  of 
land,  that  the  plaintiff  recover  his  term  3''et 
to  come  in  the  same,  and  his  costs  of  suit ; 
and  as  to  the  tract  of  500  acres,  that  the  de- 
fendant g'o  thereof  without  day. 


Hewes  v.  Doddridge  &c.* 

AuffTist,  1842,  Lewlsburff. 

(Absent  Allsn,  J.) 

;  of  Attorney— CoBstrnctlon  of  Powers.t— Under 
a  power  of  attorney,  anthorizlnff  the  attorney  to 
act  in  every  species  of  business  wherein  the  prin- 
cipal may  be  concerned  or  interested  in  the  United 
States.  HsiiD.  notwithstanding  tire  broad  terms  of 
the  power,  the  attorney  is  not  authorized  to  pledffe 
the  property  of  his  principal,  to  secure  the  indi- 
rldual  debt  of  the  attorney. 

•For  ■OBOgmpMc  note  on  Master  and  Servant,  see 

e«CMc. 
tpgfwers  of  Attorney  —  Notice  to  Third   Person.— 

Where  one  deals  with  an  agent  under  written  power 
he  must  take  notice  of  his  powers,  as  an  act  not 
authorized  is  not  binding*  on  the  principal.  Dyer  y. 
DnfFy,  SO  W.  Va.  IGS.  10  S.  E.  Rep.  641,  cltinff  Hew€%  v. 
DodOrida^,  I  Rob.  148.  The  principal  case  is  also 
dted  in  Stainback  v.  Read,  11  Gratt  281.  See  mon- 
ocraphic  note  on  ''Master  and  Servant**  at  end  of 


On  the  17th  of  September  1833,  David 
T.  Hewes  of  Harrison  county  made  a  power 
of  attorney,  whereby  he  appointed  William 
Thomas  of  Prince  William  county  his  ag^ent 
and  attorney  in  fact,  for  him  the  said 
Hewes  and  on  his  behalf,  and  in  his  name, 
to  do,  transact  and  perform  ''all  and  every 
thing*  or  things,  act  or  acts,  which  he  may 
deem  proper  to  be  done  (always  consulting* 
his  own  judgment  in  the  act  or  acts  to  be 
done  and  performed)  in  any  and  every 
species  of  business  wherein  I  (the  said 
Hewes)  may  be  in  any  wise  concerned  or 
interested  in  the  United  States."  Power 
was  given  the  attorney  to  prosecute  suits 
in  the  name  of  the  principal,  to  make  bar- 
gains, contracts  or  sales  in  his  name,  to 
accommodate,  by  compromise  or  otherwise, 
any  question  of  or  concerning  property 
between  the  principal  and  persons  in  the 
United  States,  and  to  do  such  other  and 
further  acts  as  he  might  think  right  and 
just  to  do ;  the  principal  declaring  that 

144  he  intended  to  vest  his  said  *agent 
with  unlimited  power  in  the  execu- 
tion or  performance  of  all  things  or  mat- 
ters wherein  he  was  in  any  wise  interested 
or  concerned  in  the  United  States.  And 
the  power  concluded  in  these  words:  ''I  do 
hereby  declare  his  every  act  in  that  capac- 
ity to  be  legal  and  valid  against  myself, 
my  heirs,  and  every  other  person  or  per- 
sons whatsoever." 

Soon  after  the  execution  of  this  power  of 
attorney,  the  following  bill  of  sale  was 
made: 

''In  consideration  of  Jasper  Y.  Doddridge 
and  William  L.  Jackson  becoming  liable 
for  David  T.  Hewes  as  well  as  myself,  I,  as 
agent  and  attorney  of  David  Hewes,  and 
for  myself,  do  hereby  convey  to  said  Dod- 
dridge and  Jackson  one  grey  mare  lately 
owned  by  John  Davis,  and  one  grey  horse 
lately  owned  by  Jesse  Jarvis,  to  have  and 
to  hold  the  same  as  their  property.  Wit- 
ness my  hand  and  seal,  as  agent  and  attor- 
ney aforesaid,  and  for  myself,  this  9th 
October  1833. 

William  Thomas,  agent  and 
atty.  for  D.  Hewes,  [Seal.] 
William  Thomas        [Seal.]" 

An  action  of  detinue  being  brought  by 
Doddridge  and  Jackson  against  Hewes  for 
the  horse  and  mare,  the  plaintiffs  gave  in 
evidence  the  power  of  attorney  and  bill  of 
sale,  and  proved  that  since  the  execution 
of  the  latter,  and  before  the  institution  of 
this  suit,  the  horse  and  mare  were  in  pos- 
session of  the  defendant,  who  claimed  the 
same  as  his  own,  and  refused  to  deliver 
them  to  the  plaintiffs.  The  defendant  then 
read  in  evidence  a  single  bill  to  Waldo  P. 
Goft  for  85  dollars,  dated  the  9th  of  October 
1833,  payable  three  months  after  date,  which 
was  executed  by  Thomas  as  principal  and 
the  plaintiff  Jackson  as  his  surety  therein, 
and  offered  evidence  tending  to  prove  that 
the  bill  of  sale  executed  by  Thomas  to  the 
plaintiffs  was  intended  to  indemnify 

145  *  Jackson  as  surety  to  said  GofF.     And 
thereupon    the  said  defendant  moved 
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the  court  to  instruct  the  jury,  that  if,  from 
the  whole  evidence  before  them,  they  were 
satisfied  that  the  said  bill  of  sale  was  made 
and  intended  to  indemnify  the  surety  for 
said  Thomas  in  the  bond  to  GofF,  and  that 
the  debt  due  toGofif  was  the  individual  debt 
of  said  Thomas,  then  the  plaintiffs  could 
not  recover,  Thomas  not  being  authorized 
by  the  power  of  attorney  to  pledge  the 
horses  to  secure  the  payment  of  his  individ- 
ual debt.  The  court  declined  giving  this 
instruction,  and  instructed  the  jury  that 
the  power  of  attorney  invested  Thomas 
with  full  power  and  authority  to  make  sale 
or  dispose  of  the  property  of  Hewes,  so  long 
as  the  said  power  of  attorney  was  unrevoked 
and  in  force ;  that  under  that  authority  it 
was  competent  to  the  attorney  to  execute 
the  said  bill  of  sale,  and  to  vest  thereby  a 
legal  estate  in  the  said  horse  and  mare  in 
the  plaintiffs;  and  that  the  legal  rights 
of  the  plaintiffs  to  the  said  property  are 
not  affected  by  reason  of  the  transfer  by 
the  attorney  in  fact  being  in  consideration 
of  one  of  the  plaintiffs  becoming  surety  for 
a  private  debt  of  the  said  attorney  in  fact. 
To  these  opinions  of  the  court  the  defend- 
ant excepted. 

Verdict  and  judgment  being  rendered  for 
the  plaintiffs,  a  supersedeas  was  awarded 
the  defendant. 

The  cause  was  submitted  without  argu- 
ment, by  William  A.  Harrison  for  the 
plaintiff  in  error,  and  George  H.  I^e  for 
the  defendants  in  error. 

8TANARD,  J.  It  is  necessary  to  the 
validity  of  a  title  claimed  under  the  act  of 
an  agent  or  attorney,  that  the  act  be  within 
the  scope  of  the  agency  or  power.  Where 
one  deals  with  an  attorney  having  his  au- 
thority in  writing,  he  is  informed  of  the 
objects  and  limitations  of  the  power,  and 
good   faith  forbids  his  co-operation  in  any 

act  which  on  its  face  applies  the  power 
146      to   purposes  '^in    no    wise   connected 

with  the  interests  of  the  principal, 
and  perverts  it  to  objects  hostile  to  those 
interests :  and  the  law  justly  denies  validity 
to  such  acts.  In  particular  agencies,  this 
operates  the  annulment  of  the  act,  though 
the  agent  may  have  had  the  possession  and 
ostensible  ownership  of  the  subject  of  the 
contract,  and  the  party  dealing  with  him 
may  not  have  known  that  he  was  not  the 
actual  owner.  Thus  a  factor  has  the  pos- 
session of  the  property  of  his  principal, 
with  full  power  to  sell  for  cash  or  on  credit, 
and  on  a  credit  sale,  to  transfer  or  collect 
the  debts.  All  such  acts  may  be  for  the 
benefit  of  his  principal ;  and  the  subsequent 
misuse  of  the  funds  that  may  thus  come  to 
his  hands  in  no  wise  invalidates  the  sale, 
transfer  or  collection.  But  he  cannot 
pledge  the  goods,  or  the  note  taken  on  the 
sale  of  them,  for  his  own  debt,  so  as  to 
give  the  pledgee  a  title  paramount  to  that  of 
his  principal.  Comyn  on  Contr.  538,  9. 
And  this,  though  the  pledgee  did  not  know 
that  the  party  with  whom  he  dealt  was  not 
in  reality  what  he  ostensibly  was,  the  owner 
of  the  goods.     Martini  v.  Coles>    1   Mau.  A 


Selw.  140.  The  power  of  the  factor  is  as- 
similated to  that  of  an  attorney,  for  the 
purpose  of  imposing  this  limitation  on  his 
general  and  large  authority.  Kinder  v. 
Shaw,  2  Mass.  Rep.  398,  and  the  party  deal- 
ing with  him  is  subject  to  the  consequence 
of  this  limitation,  though  he  knows  not 
that  in  the  particular  transaction  his  title 
is  that  of  a  factor.  When  the  act  is  done 
avowedly  under  a  written  authority,  the 
party  is  with  more  reason  bound  to  shew 
that  it  is  done  in  conformity  with  the  ob- 
jects, and  within  the  expressed  or  fairly 
inferred  limits,  of  such  authority.  Broad 
as  are  the  terms  of  the  letter  of  attorney  in 
question,  the  power  given  has  relation  to 
the  business  and  concerns  of  the  principal, 
and  an  act  which  is  not  only  alien  but 
ostensibly  hostile  to  those  interests  is  not 
within  its  scope.  Such  is  the  act  in  ques- 
tion ;  and  if  the  facts  be  as  the  plain- 
147  tiff  in  error  offered  evidence  *to  prove 
them,  there  is  a  misstatement  of  the 
consideration  in  the  bill  of  sale,  which 
evinces  a  consciousness  in  the  parties  of 
a  want  of  authority  for  the  real  transac- 
tion, and  an  improper  attempt  to  disguise 
it,  by  giving  it  the  semblance  of  an  act 
concerning  the  business  of  the  principal. 
I  think,  therefore,  that  the  court  below 
erred  in  its  opinion,  and  that  the  judgment 
ought  to  be  reversed  with  costs,  the  verdict 
set  aaide,  and  a  new  trial  of  the  issue  had, 
on  which  the  court,  if  desired,  should  give 
the  instruction  that  the  plaintiff  in  error 
asked  for  otf  the  former  trial,  and  withhold 
that  which  was  given  on  that  trial. 

The  othe^  judges  concurring,    judgment 
entered  accordingly. 


MA5TBR  AND  SERVANT. 

I.  When  Relation  Exists. 

II.  Compensation  of  Servant 

III.  Master's  Liability  to  Third  Persons. 

1.  For  Acts  of  His  Servant. 

2.  For  Acts  of  Independent  Contractor. 

IV.  The  Nonassignable  Duties  of  the  Master. 

1.  Statement  and  Nature  of  Duties. 

a.  General  Statement  of  Duties. 

b.  Personal  Character  of  Duties. 

2.  Duty  to  Provide  Safe  Place. 

8.  Duty  to  Provide  Safe  Machinery  and  Appliances. 

a.  Statement  of  Rule. 

b.  Duty  a  Continuing  One. 

c.  Riffht  of  Servant  to  Rely  on  Performance  of 

Duty. 
•  d.  Desree  of  Care  Required  of  Master. 

e.  Necessity  of  Furnishing*  Absolutely  Safe  Ap> 

pliances. 

f.  Necessity   of    Furnishinfir   Best    Appliances 

Obtainable, 
ff.  Necessity  of  Furnishing  Latest  Inventions, 
h.  Knowledfire  of  Defects  by  Master  or  Servant, 
i.  Defects  Must  Be  Proximate  Cause  of  Injury. 
j.  Application  of  Rules  to  Particular  Appliances. 
4.  Duty  as  to  Inspection. 

6.  Duty  to  Provide  Sufficient  Force  of  Competent 
Servants. 

6.  Duty  to  Provide  Rules  for  Conduct  of  Business. 

7.  Duty  to  Warn  and  Instruct  Servant. 
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V.  Aasamptlon  of  Risks  by  Servant 
1.  Risks  Ordinarily  Incident  to  Serrice. 
S.  Patent  and  Obvions  Defects  and  Dangers. 

a.  General  Rule. 

b.  In  Place  of  Work. 

c  In  Machinery  and  Appliances, 
d.  In  Methods  of  Work. 
S.  Latent  Defects  and  Dangers. 

4.  Risks  ArisinfiT  from  Master's  Neffliarence. 

&  RemaininfiT  in  Service  npon  Promise  to  Repair. 
VL  Oontribntory  Neffliirence  of  Servant. 

I.  Servant  Must  Exercise  Ordinary  Care. 

5.  Riffht  to  Rely  on  Assurances  of  Safety. 

S.  Ne?liffence  Must  Be  Proximate  Cause  of  Injury. 
4  WorkinfiT    with    Knowledare    of   Defects    and 

Dangers. 
5l  Disregard  of  Rules. 
6u  Diareffard  of  Waminffs  or  Signals. 

7.  Voluntary  Assumption  of  Dangerous  Position. 

8.  Acting  in  Obedience  to  Orders. 

9.  Acting  in  Disobedience  of  Orders. 

IOl  Assuming  Extraordinary  Risks  to  Save  Life. 

II.  Acting  in  Emergencies. 

VL  Working  Outside  Scope  of  Employment 
Vn.  Damacres  Recoverable  by  Servant  for  Injuries. 

YHL  Evidence  in  Actions  by  Servant  against  Mas- 
ter. 
IX.  Burden  of  Proof. 

1.  Of  Negligence  of  Master. 

1  Of  Contributory  Negligence  of  Servant 
Z.  Discharge  of  Servant. 

Cross  References  to  Monographic  Notes. 

Aflrendes,  appended  to  Silllman  v.  Fredericks- 
burg, etc..  R.  Co.,  27  Qratt  110. 

Fellow  Servants. 

Officers  and  Agents  of  Private  Corporations, 
appended  to  Richmond  Enquirer  Co.  v.  Robin- 
son. M  Oratt  54& 

I.  WHBN  RELATION   EXISTS. 

As  it  is  essential  in  order  to  establish  liability 
against  a  party  for  the  actor  neglect  of  another 
that  the  relation  of  master  and  servant  should  exist, 
the  question  as  to  when  the  relation  exists  becomes 
an  important  one.  It  may  be  stated  to  be  the  gene- 
ral rule  that  where  one  has  voluntarily  chosen 
another  to  serve  him,  upon  knowledge  or  belief  in 
his  skill  or  care,  and  has  power  to  give  him  orders 
wblch  he  is  bound  to  receive  and  obey,  and  has  the 
power  to  discharge  him  for  misconduct,  the  relation 
of  master  and  servant  exists  between  the  parties ; 
and  whether  such  servant  was  appointed  by  the 
master  directly  or  intermediately  through  the  in- 
tervention of  an  agent  authorized  by  him  to  appoint 
servants  for  him  can  make  no  difference.  Muse  v. 
Stem,  83  Va.  83  :  Emmerson  v.  Fay,  94  Va.  eo,  26  S. 
E.  Rep.  88&  On  the  other  hand,  where  the  person, 
whom  it  is  sought  to  hold  liable  as  a  master,  has  not 
exercised  this  power  of  selection,  and  does  not  pos- 
sess the  power  to  discharge,  the  relation  of  master 
and  servant  does  not  exist  between  the  parties. 
Thus,  in  a  case  where  one  member  of  a  firm,  who 
individually  owned  a  horse  and  carriage,  sent  his 
servant  with  it  to  meet  and  convey  the  other  part- 
ner to  the  store,  and  while  returning,  the  driver 
recklessly  drove  against  a  third  party,  knocking 
him  down  and  injuring  him,  it  was  held  that  the 
relation  of  master  and  servant  did  not  exist  between 
the  person  riding  in  the  carriage  and  the  driver, 
and  the  mere  fact  of  his  presence  in  the  carriage  at 
the  time  of  the  injury  did  not  render  him  liable  for 


the  driver's  negligence.  Muse  v.  Stem,  82  Va.  38. 
See  also.  Fry  v.  Albemarle  Co.,  86  Va.  106,  9  S.  E. 
Rep.  1004.  See  pott,  this  note,  * 'Master's  U  ability  to 
Third  Persons." 

II.  COnPENSATION  OF  5ERVANT. 

Services  Rendered  by  Near  Relations— Contract  for 
Wages  Must  Be  Shown.— In  all  cases  where  compen- 
sation is  claimed  for  services  rendered  near  rela- 
tives, as  a  father,  brother,  grandfather,  etc.,  the 
law  will  not  imply  a  promise,  and  no  recovery  can 
be  had  unless  an  express  contract  or  an  equivalent 
thereto  is  shown.  It  is  not  enough  to  establish  a 
moral  obligation  to  pay  for  them,  but  an  actual 
promise  must  be  proved,  or  facts  from  which  such 
promise  can  be  reasonably  inferred,  established  by 
evidence  so  clear,  direct  and  explicit  as  to  leave 
no  doubt  as  to  the  understanding  and  intention  of 
the  parties.  Loose  declarations  to  neighbors  or 
friends,  or  even  to  the  claimant  himself,  are  not 
enough,  particularly  when  such  relative  is  deceased. 
It  must  be  shown  that  the  deceased  intended  to  and 
did  assume  a  legal  obligation  to  the  complainant 
for  such  services  of  such  a  character  that  it  could 
be  legally  enforced  against  him.  Expressions  of 
commendation  or  gratitude,  or  of  an  intention  to 
remember  him  in  his  will,  cannot  unless  brought 
home  to  the  knowledge  6f  the  claimant  and  shown 
to  have  been  the  consideration  upon  which  the  serv- 
ices were  rendered,  to  the  knowledge  of  the  de- 
ceased, be  made  the  basis  of  a  contract  obligation. 
An  action  cannot  be  predicated  upon  intention 
merely.  Jackson  v.  Jackson,  96  Va.  165.  81  S.  E.  Rep. 
78 :  Williams  v.  Stonestreet  8  Rand.  6S0  ;  Stonebur- 
ner  v.  Motley,  95  Va.  784,  30  S.  E.  Rep.  864. 

Hence,  where  there  is  no  contract  express  or  im- 
plied, a  son-in-law  is  not  entitled  to  payment  for 
nursing  his  father-in-law  during  his  last  Illness,  as, 
considering  the  relation  between  parties,  no  com- 
pensation can  be  expected  for  the  services.  Wil- 
liams V.  Stonestreet  8  Rand.  550. 

As  between  Parent  and  Child.— As  between  parent 
and  an  adult  child,  whenever  compensation  is 
claimed  in  any  case  by  either  against  the  other  for 
services  rendered,  or  the  like,  it  must  be  determined 
from  the  particular  circumstances  of  that  case 
whether  the  claim  should  be  allowed  or  not  There 
can  be  no  fixed  rule  governing  all  cases.  In  the 
absence  of  direct  proof  of  any  express  contract,  the 
question  always  is,  can  it  be  reasonably  inferred 
that  the  pecuniary  compensation  was  contemplated 
at  the  time  the  services  were  rendered:  and  that 
depends  upon  all  the  circumstances  of  the  case;  the 
relation  of  the  parties  being  one.  Harshberger  v. 
Alger,  31  Gratt  52:  King  v.  Malone,  31  Gratt  158: 
Thompson  v.  Halstead,  44  W.  Va.  390,  29  S.  E.  Rep. 
991  ;  Jackson  v.  Jackson,  96  Va.  178,  31  S.  E.  Rep.  78 : 
Stansbury  v.  Stansbury,  20  W.  Va.  81 :  Hurst  v. 
Kite,  20  W.  Va.  205  :  Riley  v.  Riley,  88  W.  Va.  890, 18 
S.  E.  Rep.  560. 

Seaman  Contracting  for  a  Voyage  Not  Entitled  to 
Wages  Unless  Voyage  Is  Completed.— Seamen,  who 
engage  for  a  voyage,  are  never  allowed  wages  un- 
less the  voyage  is  finished,  or  prevented  by  the  act 
of  the  owners  themselves,  or  the  government. 
Hence  a  mariner,  who  quits  the  ship  after  capture, 
without  the  assent  of  the  owners,  or  having  been 
forced  to  do  so  by  the  captors,  is  not  entitled  to 
wages  to  the  time  of  the  capture.  Cavan  v.  Martin, 
8  Call  228 

Wages  Conditional  upon  an  Event  within  Master's 
Control.— Where  an  employee's  compensation  in  ad- 
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dition  to  his  regular  salary  is  conditional  on  the 
event  only  that  there  are  sold  speciflc  lands  in  ex- 
cess of  a  certain  amount,  there  is  no  Implied  agree- 
ment that  his  employer  will  pat  the  bonds  on  the 
market.  Winter  v.  Southern  Loan  &  Inv.  Co.,  S  Va. 
Dec.  456. 

Interest  Where  Compensation  Is  Measured  In  Profits. 
—Where  the  servant's  compensation  is  measured  by 
a  share  in  the  profits,  he  is  entitled  to  interest  on 
the  compensation  remaininsr  in  the  hands  of  the 
master  after  it  is  due.  Gtoldsmith  v.  Latz,  90  Va.  680, 
82  S.  E.  Rep.  488. 

Hire  of  Siaves-Uablllty  of  Wages  Where  Slave  Is 
Sick  or  Oles.— Where  one  hires  a  slave  for  a  year, 
and  the  slave  is  sick,  or  runs  away,  the  tenant  must 
pay  the  hire  ;  but  If  the  slave  die  without  any  fault 
on  the  part  of  the  tenant  the  owner,  and  not  the 
tenant,  should  lose  the  hire  unless  otherwise  stipu- 
lated. By  pursuing  this  rule,  the  act  of  God  falls  on 
the  owner,  on  whom  it  must  have  fallen  if  the  slave 
had  not  been  hired.    Georsre  v.  Elliott,  2  H.  &M.  5. 

Condonation  of  Servant's  Misconduct  Bntltle  Servant 
to  Wages.— Where  the  servant  is  sruilty  of  such  mis- 
conduct as  furnishes  sufficient  arround  for  dismissal 
and  the  master  still  retains  him  in  his  service  until 
the  expiration  of  his  term,  he  will  be  deemed  to 
have  waived  or  condoned  the  misconduct  and  will 
be  compelled  to  pay  the  wages  agreed  upon.  Bur- 
dine  V.  Burdine,  08  Va.  616,  86  S.  E.  Rep.  902. 

Account  Stated— Estoppel  to  Deny  Correctness.— 
Where  a  servant  received  of  the  master  a  statement 
of  the  account  between  them  for  services,  and  ac- 
cepted the  same  without  objection,  and  continued  in 
his  employment  for  more  than  a  year,  the  presump- 
tion arises  that  he  agreed  to  the  correctness  of  the 
account.  Goldsmith  v.  Latz,  06  Va.  680,  82  S.  E.  Rep. 
483. 

Statutory  Regulations.— In  some  jurisdictions  stat- 
utes have  been  enacted  with  a  view  to  protect  cer- 
tain classes  of  employees  from  the  supposed 
opportunity  of  their  employers  to  impose  upon  them 
and  oppress  them  by  paying  their  wages  otherwise 
than  in  money,  or  by  selling  them  supplies  at  a 
greater  price  than  charged  for  like  supplies  when 
sold  to  other  persons.  But  some  courts  regard 
such  attempts  by  the  legislature  to  regulate  con- 
tracts between  the  employer  and  employees  as 
infringements  of  their  rights.  Thus,  in  State  v. 
Goodwill.  88  W.  Va.  179,  10  S.  E.  Rep.  286,  a  statute, 
declaring  that  no  person  engaged  in  mining  or 
manufacturing  should  issue  for  the  payment  of 
labor,  any  order  or  other  paper,  unless  the  same 
purported  to  be  redeemable  at  its  face  value  in 
legal  money  of  the  United  States,  bearing  interest 
at  the  legal  rate,  made  payable  to  the  employee  or 
bearer,  and  redeemable  within  thirty  days  by  the 
maker  thereof,  was  held  unconstitutional  and  void. 

And  a  statute  declaring  that  it  shall  be  unlawful 
for  any  person,  firm,  or  corporation  engaged  In 
mining  or  manufacturing  and  Interested  In  mer- 
chandising, to  knowingly  and  willfully  sell  any  mer- 
chandise to  any  employee  at  a  greater  per  cent,  of 
profit  than  when  selling  merchandise  or  supplies  of 
like  quality  to  other  customers  buying  tor  cash, 
and  not  employed  by  them,  was  also  held  void,  the 
court  saying  that  such  an  enactment  was  class  leg- 
islation and  an  unjust  interference  with  the  rights, 
privileges,  and  property  of  both  the  employer  and 
the  employee.  State  v.  Fire  Creek  Coal,  etc.,  Co.,  88 
W.  Va.  188.  10  S.  E.  Rep.  288. 

But  in  Peel  Splint  Coal  Co.  v.  SUte.  86  W.  Va.  802, 
16  S.  E.  Rep.  1000.  17  L.  R.  A.  886,  an  evenly  divided 


court  affirmed  the  judgment  of  the  trial  court  which 
held  that  a  statute  providing  that  employers  should 
not  pay  the  wages  of  their  employees  in  other  than 
lawful  money  of  the  United  States,  did  not  abridge 
the  privileges  and  ■  immunities  of  the  citizen  or  de- 
prive any  person  of  life,  liberty  or  property  without 
due  process  of  law. 

III.  nASTBR*S  UABILITV  TO  THIRD  PERSONS. 

1.  FOR  ACTS  OP  HIS  SERVANTS. 

Qeneral  Principles  Oovernlng  LlaMIIty  of  Master  for 
Servant's  Acts.- The  liability  of  a  third  person,  to  the 
person  injured,  for  the  negligence  of  another,  pro- 
ceeds upon  the  maxim,  ouifacUper  alium^  facit  perue^ 
and  presupposes  the  existence  of  the  relation  of  mas- 
ter and  servant  between  such  third  person  and  the 
person  actually  guilty  of  the  negligent  act.  It  is 
founded  upon  the  right  which  the  employer  has  to 
select  his  servants  and  to  discharge  them  if  not 
competent  or  skillful,  and  to  direct  and  control 
them  while  in  his  employ.  A  servant  is  regarded 
as  an  instrument  set  in  motion  by  the  master,  and 
if  any  injury  occurs  to  another  through  the  negli- 
gence or  unskillfulness  of  such  servant,  while  in 
the  course  of  his  employment,  it  is  deemed  reason- 
able that  he  who  has  selected  the  servant  shoold  be 
answerable  for  such  injury.  Hence,  in  cases  of  this 
character  when  it  has  once  been  ascertained  in 
whose  employ  the  servant  actually  is,  it  is  only 
necessary  to  ascertain  further  that  the  servant 
was  engaged  at  the  time  the  act  of  negligence  was 
committed,  in  the  performance  of  some  (9aty  en- 
joined upon  him  by  his  master,  within  the  scope  of 
employment,  to  fasten  upon  the  master  liability 
for  any  injury  resulting  from  tfie  negligent  act  of 
the  servant.  Muse  v.  Stem,  82  Va.  88  ;  Bibb  t.  Nor- 
folk, etc..  R.  Co..  87  Va.  711,  14  S.  E.  Rep.  168. 

Master  Is  Liable  for  Acts  Done  within  Course  of  His 
Emplosroient.— That  the  master  is  liable  for  the  acts 
of  his  servant  done  within  the  course  of  his  em- 
ployment is  well  settled.  It  is  equally  well  settled 
that  he  is  liable  for  the  negligent  omissions  of  the 
servant,  if  the  omitted  duty  comes  within  the 
scope  of  the  servant's  employment  Norfolk,  etc.. 
R.  Co.  V.  Anderson.  00  Va.  1,  17  S.  E.  Rep.  767 ;  Greg- 
ory V.  Ohio  River  R.  Co.,  87  W.  Va.  606,  16  S.  E.  Rep. 
810  ;  Virginia,  etc.,  R.  Co.  v.  White.  84  Va.  406,  6  S.  E. 
Rep.  878  ;  Harris  v.  Nicholas,  6  Munf .  488  :  Bess  v. 
Chesapeake,  etc.,  R.  Co..  86  W.  Va.  402,  14  S.  E.  Rep. 
284  :  Bowen  v.  Flanagan,  84  Va.  818,  4  S.  E.  Rep.  724  : 
Norfolk,  etc.,  R.  Co.  v.  Neely,  01  Va.  680,  22  S.  E.  Rep. 
867.  Thus,  where  the  conductor  of  a  railroad  train 
illegally  requires  a  passenger  to  Identify  himself 
in  an  unreasonable  manner,  and  in  away  other 
than  that  required  by  the  rules  of  the  company 
and  indorsed  on  the  back  of  the  ticket,  and  upon 
failure  of  the  passenger  to  so  identify  himself  ejects 
him  from  the  train,  the  carrier  is  liable  in  damages. 
Norfolk,  etc.,  R.  Co.  v.  Anderson,  00  Va.  I,  17  S.  B. 
Rep.  757  :  Norfolk,  etc.,  R.  Co.  v.  Neely,  01  Va.  580. 22 
S.  E.  Rep.  867.  And  In  a  case  In  which  the  plaintiff, 
who  was  in  the  exercise  of  due  care,  was  Injured 
owing  to  a  servant's  negligence  In  leaving  a  mule 
unattended  In  a  public  street  it  was  held  that  the 
master  was  liable  for  the  Injury.  Bowen  v.  Flana- 
gan, 84  Va.  818,  4  S.  E.  Rep.  724. 

Servant  Does  Not  Have  to  Bo  Following  Instnic- 
tlons.— The  test  of  the  liability  of  the  principal  or 
master  for  the  torts  of  his  agent  or  servant  in 
all  cases,  is  whether  the  latter  was  at  the  time  act- 
ing within  the  scope  of  his  authority  in  the  business 
of  the  principal  or  master,  and  not  whether  the  act 
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wajs  done  in  accordance  wltb  his  instructions.  For 
if  snch  act  is  done  within  the  scope  of  his  authority, 
and  while  encra^ ed  in  his  employer's  business,  the 
latter  is  bound  for  It  Gresrory  v.  Ohio  River  R.  Co., 
37  W.  Va.  006, 10  S.  £.  Rep.  819.  In  this  case,  indeed, 
it  was  said  by  the  court  that  perhaps  the  most 
nnmeroas  instances  in  which  the  master  has  been 
held  liable  for  the  acts  of  his  servant  were  those  in 
which  the  servant  was  departing  from  orders. 

Willlul  and  Malicious  Acts  of  Servant.— A  fireneral 
role  of  master  and  servant  is  that  the  master  is  lia- 
ble for  the  acts  of  the  servant,  thousrh  willful  and 
mallcions,  if  done  in  the  course  of  his  employment 
and  within  the  scope  of  his  authority.  Bess  v. 
Chesapeake,  etc..  R.  Co.,  85  W.  Va.  493,  14  S.  E.  Rep. 
2M.  But  for  willful  and  unauthorized  trespasses 
of  the  servant  not  within  the  scope  of  his  employ- 
ment, the  master  is  not  liable.  Harris  v.  Nicholas,  5 
Hnnf.  481. 

MmgUr  Liable  tor  Servant's  Negligent  Acts.— Where 
a  servant,  actlnff  within  the  course  of  his  employ- 
ment fails  to  exercise  such  care  as  a  reasonably 
prudent  man  would  exercise  under  like  circum- 
stances, in  consequence  of  which  injury  results  to  a 
third  party,  the  mas  ter  is  liable  in  damagres.  Bowen 
V.  Flanaran,  84  Va.  Si 3.  4  S.  E.  Rep.  724. 

Not  UnMe  for  Acts  beyond  Course  of  Employment.— 
Where  a  i>er8on.  to  whom  a  railroad  company  owes 
no  duty.  Is  injured  by  one  of  its  servants,  the  com- 
pany is  not  liable  to  the  party  injured  unless  the 
servant  was  actintr  within  the  scope  of  his  employ- 
ment at  tbe  time  the  injury  was  inflicted.  Thus, 
where  a  servant  of  the  carrier  willfully  ejected  a 
trespasser  from  a  freight  train  while  in  motion, 
which  resulted  in  injury  to  the  party  ejected,  it 
was  held  that  in  order  to  hold  the  carrier  liable  it 
was  necessary  to  show  that  the  act  was  done  in  the 
course  of  the  employee's  business,  and  within  the 
scope  of  his  authority.  Bess  v.  Chesapeake,  etc..  R. 
Co..  S5  W.  Va.  40S,  14  S.  E.  Rep.  284. 

1  FOR  ACTS  OF  INDEPENDENT  CONTRACTOR. 

Who  Are  Independent  Contractors.— An  independent 
contractor  is  one  who,  in  the  course  of  an  independ- 
ent occnpation,  prosecutes  and  directs  the  work 
himself,  nsinff  his  own  method  to  accomplish  it,  and 
representing  the  will  of  his  employer  only  as  to  the 
result  of  his  work.  Norfolk,  etc.,  R.  Co.  v.  Stevens, 
97  Va.  031,  84  S.  £.  Rep.  &25.  The  mere  fact  that  the 
employer  reserves  the  privilege  of  inspectinsr  and 
BopervlBinflr  the  work  of  the  contractor,  durine*  the 
progress  of  its  construction,  does  not  destroy  or 
impair  his  character  as  an  independent  contractor. 
Bibb  V.  Norfolk,  etc.,  R.  Co.,  87  Va.  711,  14  S.  E.  Rep. 

In  Emmerson  v.  Fay,  94  Va.  00,  20  S.  E.  Rep.  880, 
the  court.  In  discussing  the  question,  said:  "As  a 
ffeneral  rale,  where  a  person  is  employed  to  per- 
form a  certain  work,  which  requires  the  exercise 
of  skill  and  judgment  as  a  mechanic,  and  the  exe- 
cution of  which  is,  because  of  his  superior  skill,  left 
to  his  discretion,  without  restriction  upon  the  means 
to  be  employed  in  doing  the  work,  and  he  employs 
his  own  labor,  which  is  subject  alone  to  his  control 
and  direction,  the  work  being  executed  according 
to  his  own  ideas  or  in  accordance  with  plans  fur- 
nished him  by  the  person  for  whom  the  work  is  done, 
such  a  person  Is  not  a  servant  under  the  control  of 
the  master,  bat  is  an  independent  contractor,  and 
the  fact  that  his  compensation  is  to  be  measured  by 
a^tr  dUm  to  himself  and  those  employed  by  him 
does  not  affect  the  independent  character  of  his 
employment,  nor  does  the  circumstance  that  his 


employer  is  to  furnish  the  materials  to  be  used  in 
doing  the  work  alter  his  status  as  an  independent 
contractor,  and  create  the  relation  of  master  and 
servant." 

What  Constitutes  an  Independent  Contractor  Is  a 
nixed  Question  of  loiw  and  Pact.— What  constitutes  an 
independent  contractor  Is  a  question  for  the  court, 
but  whether  or  not  a  particular  person  is.  under  the 
evidence,  an  independent  contractor  is  a  question 
for  the  jury.    Emmerson  v.  Fay,  94  Va.  00.  20  S.  E. 

Rep.  380. 

Oeneral  Rule— ilaster  Not  Liable  for  Acts  of  Independ- 
ent Contractor.- It  may  be  stated  as  the  general  rule 
that  no  person  other  than  the  one  immediately  or 
actually  guilty  of  the  wrongful  act  is  liable  there- 
for, except  upon  the  ground  that  the  relation  of 
principal  and  agent,  or  master  and  servant,  existed 
between  the  person  or  corporation  sought  to  be 
made  liable  and  the  person  who  did  the  act,  or 
who  was  guilty  of  the  negligence  that  caused  the 
injury.  In  other  words  the  principle  of  retpondtat 
superior  does  not  extend  to  cases  of  Independent 
contracts  where  the  party  for  whom  the  work  is  to 
be  done  is  not  the  immediate  superior  of  those 
guilty  of  the  wrongful  act  and  has  no  choice  in  the 
selection  of  the  workmen,  and  no  control  over  the 
manner  of  doing  the  work.  Wilson  v.  City  of 
Wheeling,  19  W.  Va.  828,  42  Am  Rep*  780  :  Emmer- 
son V.  Fay,  94  Va.  00,  20  S.  E.  Rep.  880 :  Bibb  v.  Nor- 
folk, etc.,  R.  Co.,  87  Va.  711, 14 S.  E.  Rep.  103;  Norfolk, 
etc.,  R.  Co.  V.  Stevens,  97Va.  081,  84  S.  E.  Rep.  625. 

Master  Liable  In  5ome  Cases.— While  the  general 
rule,  as  stated  above,  is  that  the  employer  is  not 
liable  to  third  parties  for  the  acts  of  an  independ- 
ent contractor,  still  there  are  cases  where.  I)ecau8e 
of  the  dangers  Incident  to  the  performance  of  the 
work,  the  law  holds  the  employer  liable  for  the  acts 
of  an  independent  contractor.  In  other  words, 
there  are  some  duties  imposed  upon  the  master  by 
law  which  cannot  be  delegated  to  an  Independent 
contractor  so  as  to  escape  liability  for  their  non- 
performance or  for  the  negligence  of  the  independ- 
ent contractor  in  performing  them.  Wilson  v.  City 
of  Wheeling,  19  W.  Va.  828,  42  Am.  Rep.  780  ;  Bibb  v. 
Norfolk,  etc.,  R.  Co..  87  Va.'711.  14  S  E.  Rep.  108 ; 
Stevenson  v.  Wallace.  27  Gratt.  77  :  City  of  Rich- 
mond V.  Long.  17  Gratt.  875 ;  Richmond,  etc..  R.  Co. 
V.  Moore,  94  Va.  498,  27  S.  E.  Rep.  70 ;  Virginia,  etc., 
R.  Co.  V.  Sanger,  15  Gratt.  280 ;  Carrico  v.  W.  Va.,  etc., 
R.  Co.,  85  W.  Va.  399, 14  S.  E.  Rep.  15 ;  Carrico  v.  W. 
Va.,  etc.,  R.  Co.,  89  W.  Va.  94. 19  9-  E.  Rep.  578. 

Where  Work  Is  IntrlnslcaUy  Dangerous.— One  of  the 
cases  where  the  general  rule  does  not  apply  is 
where  the  contract  directly  requires  the  perform- 
ance of  a  work  intrinsically  dangerous,  however 
skillfully  performed.  In  such  case  the  party  au- 
thorizing the  work  is  justly  regarded  as  the  author 
of  the  mischief  resulting  from  it,  whether  he  does 
the  work  himself  or  lets  it  out  by  contract  Thus, 
where  a  city  undertakes  the  improvement  of  a 
street,  by  grading  or  otherwise,  the  authorities  are 
bound  to  take  care  that  the  manner  of  doing  the 
work  does  not  endanger  the  safety  of  the  public. 
The  city  is  in  all  cases  responsible  for  such  dangers 
as  are  incident  to,  and  consequent  upon,  the  nature 
of  the  work  itself  :  while  its  liability  for  those  dan- 
gers which  result  from  the  improper  execution  of 
the  work,  may  be  limited  by  the  terms  of  the  con- 
tract under  which  It  Is  performed.  Wilson  v.  City 
of  Wheeling.  19  W.  Va.  823.  42  Am.  Rep.  780. 

But  where  a  passenger  is  injured  by  reason  of  the 
track  or  roadbed  undergoing  repairs,  the  fact  that 
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tbe  work  Is  belncr  done  by  an  Independent  contractor, 
is  not  of  itself  sufficient  to  relieve  the  company  from 
liability.  But  it  is  for  the  Jury  to  inquire  whether 
there  was  not  danger  in  the  work,  arising  from  the 
mode  and  manner  in  which  it  was  done  ;  whether 
the  company  did  not  know,  or  by  the  exercise  of 
proper  dilisrence  misrht  not  have  ascertained,  the 
existence  of  such  dangrer ;  and  whether  they  had 
used  due  care  and  foreslarht  In  gnardinsr  against  it ; 
and  if  they  failed  in  this,  the  company  is  responsi- 
ble to  the  passenger  for  the  Injury  sustained.  Vir- 
ginia, etc.,  R.  Co.  V.  Sanger.  15  Gratt.  280 ;  Carrlco  v. 
W.  Va..  etc.,  R.  CJo.,  86  W.  Va.  809,  14  S.  E.  Rep.  16  : 
Carrico  v.  W.  Va.,  etc.,  R.  CJo.,  89  W.  Va.  94.  19  S.  E. 
Rep.  573. 

Where  Employer  Invltet  Persons  on  His  Promises.— 

Another  case  to  which  the  general  rule  is  inapplica- 
ble is  where  a  person  groes  upon  the  premises  of 
another  by  invitation.  In  such  case  the  latter  owes 
him  the  duty  to  see  that  he  is  not  injured  while  on 
the  premises,  either  by  himself,  or  throusrh  the  act 
of  an  independent  contractor.  Thus,  in  a  case  in 
which  a  party  attending  a  balloon  ascension  on  the 
premises  of  another,  was  injured  through  the  neffli- 
srence  of  the  balloon  man.  he  being  an  Independent 
contractor,  the  owner  of  the  premises  was  held 
liable  for  the  injury.  Richmond,  etc.,  R.  Co.  v. 
Moore,  94  Va.  498,  27  S.  E.  Rep.  70. 

III.  THE  NONASSIQNABLB  DUTIBS  OF  THB 

MASTBR. 

1.  STATEMENT  AND  NATURE  OF  DUTIBS. 

a.  GSNEBAii  Statkmbnt  of  Dutiss.— The  duties 
owed  by  the  master  to  the  servant  which  are  per- 
sonal to  him  and  cannot  be  assigned  are:  (l)  The 
duty  to  use  ordinary  care  to  provide  a  reasonably 
safe  place  in  which  the  servant  is  to  work.  (2)  The 
duty  to  use  ordinary  care  to  provide  reasonably 
safe  machinery  and  appliances  for  the  performance 
of  the  work  required  of  the  servant  (8)  The  duty 
to  use  ordinary  care  in  inspecting  the  place  and  the 
machinery  and  appliances  from  time  to  time  so  as 
to  keep  them  in  a  reasonably  safe  condition.  (4) 
The  duty  to  exercise  ordinary  care  to  provide  a  suf- 
ficient force  of  competent  servants  for  the  doing  of 
the  work.  (6)  The  duty  to  adopt  reasonable  rules 
for  the  regulation  and  conduct  of  the  work  in  which 
the  servant  is  engaged,  and  to  exercise  ordinary 
care  in  bringing  them  to  the  knowledge  of  the  serv- 
ant and  seeing  that  they  are  enforced.  (6)  The 
duty  to  exercise  ordinary  care  in  superintending 
the  work,  and  in  warning  and  instructing  the  serv- 
ant of  dangers  which  are  unknown  to  him.  Core 
V.  Ohio  River  R.  Co.,  88  W.  Va.  466,  18  S.  E.  Rep.  600: 
Riley  V.  Railway  Co.,  27  W.  Va.  146;  Norfolk,  etc.,  R. 
Co.  V.  Ampey,  98  Va.  108,  25  S.  £.  Rep.  226;  Cooper  v. 
Railroad  Co.,  24  W.  Va.  87;  Jackson  v.  Norfolk,  etc., 
R.  Co..  48  W.  Va.  880,  27  S.  E.  Rep.  278,  81  S.  E.  Rep. 
268,  46  L.  R.  A.  887,  and  note.  See  the  cases  cited 
under  the  headings  which  follow. 

b.  Pebsonal  Chabactbb  of  DnTisa— When  it  is 
said  that  these  duties  of  the  master  are  personal  to 
him  and  are  nonassignable,  it  is  not  meant  that 
they  are  such  as  in  tbe  nature  of  things  cannot  be 
performed  by  an  agent,  but  only  that  they  are 
duties  imposed  upon  the  master  by  law  for  the  due 
performance  of  which  he  is  personally  responsible. 
If  he  falls  to  exercise  due  care  in  the  performance 
of  these  duties  and  the  servant  Is  injured  in  conse- 
quence thereof,  he  is  liable:  and  if  he  delegates  the 
performance  of  those  duties  to  an  agent,  and  the 
agent  is  guilty  of  negligence,  the  master  still  re- 


mains liable,  as  the  negligence  of  the  agent  is  the 
negligence  of  the  master.  Richmond  LiOcomotive 
Works  V.  Ford,  94  Va.  627,  27  S.  E.  Rep.  509;  Norfolk, 
etc.,  R.  Co.  V.  Houchlns,  96  Va.  898. 28  S.  B.  Rep.  678. 

In  a  recent  and  leading  case  upon  this  subject  the 
court  said:  "The  doing  of  these  things  is  a  daty  of 
the  master  to  the  servant  for  the  latter*s  safety. 
The  master  can  either  perform  these  duties  person- 
ally, or  he  may  delegate  their  performance  to  some 
one  else,  whom  the  books  call  Vice  principal,* 
because  he  stands,  as  to  these  duties,  in  the  place  of 
his  master;  but  if  either  fails  in  the  performance  of 
duty  in  any  of  these  respects,  and  damage  resnlts  to 
a  servant  the  master  must  answer.  If,  ho^wever, 
the  damaging  negligent  act  is  not  one  of  the  things 
which  rest  on  the  master  as  a  duty  to  the  servant,  it 
is  the  act  purely,  of  a  fellow  servant  and  the 
injured  servant  must  look  to  him.  not  to  the  master. 
These  duties  falling  on  the  master  to  perform  are 
called  In  the  law-books  'nonassignable  duties.* 
because  he  owes  them  to  the  servant  and  he  cannot 
assign  them  to  another  to  perform,  and  exempt 
himself  from  liability  for  their  mlsperformance. 
These  duties  are  sometimes  spoken  of  as  duties  in 
construction,  preparation,  and  preservation,  as  con- 
trasted with  mere  work  of  operation.  For  instance, 
the  construction  of  the  railroad  or  other  work,  the 
preparation  of  machinery  and  implements  to  be 
used  in  the  business,  the  preservation  of  tbe  track 
or  working  place,  or  machinery  and  appliances,  in 
proper,  safe  condition,  and  the  selection  of  proper 
servants  to  work.  The  master  having  well  done  his 
duty  in  these  things,  their  handling  and  use  in  the 
prosecution  of  the  work  designed  is  a  work  of  mere 
operation,  and  this  work  the  servants  must  perform 
well,  in  the  interest  of  their  master  and  fellow 
servants;  and  if  one  fails  to  do  so,  and  injures  a 
fellow  servant  the  master  is  not  Uable,  since  he 
cannot  always  stand  by  and  watch  the  servant  in  his 
every  act  in  the  carrying  on  or  operation  of  the 
business,  and  the  law,  of  necessity,  permits  him  to 
commit  this  work  of  mere  operation  toother  hands.'* 
Jackson  v.  Norfolk,  etc.,  W.  R.  Co.,  48  W.  Va.  880,  27 
S.  E.  Rep.  878,  81  S.  E.  Rep.  268,  46  L.  R.  A.  387,  and 
note.  For  a  full  discussion,  see  the  headings  which 
follow;  and  see  monographic  note  on  "Fellow  Serv- 
ants." 

2.  DUTY  TO  PROVIDE  SAFE  PLACE. 

dtatement  of  Duty.— It  is  the  duty  of  the  master  to 
exercise  ordinary  care  and  diligence  to  provide  a 
reasonably  safe  place  in  which  the  servant  is  to 
work,  considering  the  character  of  the  work  to  be 
done.  If  the  master  is  guilty  of  neglect  in  perform- 
ing this  duty,  and,  in  consequence  thereof,  a  serv- 
ant, without  default  on  his  part,  receives  an  injury, 
in  the  course  of  his  employment  the  master  la 
liable  in  damages.  Norfolk,  etc.,  R.  Co.  v.  Cromer. 
99  Va.  768,  40  S.  E.  Rep.  54;  Richmond  Locomotive 
Works  V.  Ford,  94  Va.  627,  27  S.  E.  Rep.  S09:  Rich- 
mond, etc.,  R.  Co.  V.  Norment  84  Va.  167,  4  S.  E.  Rep. 
211;  Richlands  Iron  Co.  v.  Elklns,  90  Va.  249,  17  S.  E. 
Rep.  890:  Daniel  v.  Chesapeake,  etc.,  R.  Co.,  88  W. 
Va.  807, 16  S.  E.  Rep.  162,  82  Am.  St  Rep.  870;  Bems  v. 
Coal  Co.,  27  W.  Va.  285;  Richmond,  etc.,  R.  Co.  v. 
WiUiams,  86  Va.  165.  9  S.  E.  Rep.  990;  Richmond 
Granite  Co.  v.  Bailey.  92  Va  564,  84  S.  E.  Rep.  288; 
GkKMlman  v.  Richmond,  etc.,  R.  Co.,  81  Va-  676;  Nor- 
folk, etc.,  R.  Co.  V.  Stevens,  97  Va.  681,  88  S.  £.  Rep. 
525;  Graham  v.  Coal  Co.,88  W.  Va  878,  18  S.  E.  Rep. 
584;  Haffner  v.  Chesapeake,  etc.,  R.  Co.,  96  Va.  688,  81 
S.  B.  Rep.  809;  Chesapeake,  etc.,  R.  Co.  v.  Hafner. 
90  Va.  621, 19  S.  E.  Rep.  166;  Russell  Creek  Coal  Co.  y. 
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Wella,  06  Va.  416,  81  S.  E.  Rep.  614:  Bertha  ZIdc  Co. 
T.  Martin,  08  Va.701.  8  S.  E.  Rep.  860;  Norfolk,  etc., 
B.  Co.  V.  Ward,  00  Va.  667. 10  S.  E.  Rep.  840;  Norfolk, 
etc.  R.  Co.  Y.  Poole  (Va.),  40  S.  £.  Rep.  6S7;  Seldom- 
ridcre  ▼.  Chesapeake,  etc.,  R.  Co.,  46  W.  Va.  660,  83  S. 
E.  Rep.  293;  Robinson  y.  Dininny,  06  Va.  41,  80  S.  E. 
Bep  44S:  Riley  v.  Railway  Co.,  27  W.  Va.  146;  Robin- 
son T.  West  Virginia,  etc.,  R.  Co.,  40  W.  Va.  588,  21  S. 
E.  Rep.  727;  Cooper  v.  Railroad  Co.,  24  W.  Va.  87; 
Norfolk,  etc..  R.  Co.  ▼.  Nnnnally,  88  Va.  546,  14  S.  E. 
Bep.  807. 

Daty  •  CmrtiiHilas  One.— Not  only  is  it  the  duty  of 
the  master  to  provide  a  safe  place  in  the  first  in- 
stance, bat  it  is  incumbent  upon  him  to  exercise 
ordinary  care  In  keeping*  it  in  a  reasonably  safe 
condition.  Hence,  if  the  place  provided  by  the 
master  is  reasonably  safe  in  the  first  instance,  and 
is  afterwards  rendered  unsafe  by  the  nesrlifirent 
manner  In  which  the  boss  or  foreman  of  a  sranfir  of 
hands  directs  the  work  to  be  done,  in  the  doinff  of 
which  an  injury  is  inflicted,  the  master  is  liable  for 
such  injury.  Richmond  Locomotive  Works  v.  Ford, 
94  Va.  6S7.  27  S.  E.  Rep.  500;  Russell  Creek  Coal  Co.  v. 
Wells.  06  Va.  416.  81  S.  E.  Rep.  614. 

Dci^ree  of  Care  Required  of  Master.— The  master  is 
only  held  to  the  exercise  of  ordinary  care  In  per- 
forming bis  duty  to  provide  a  safe  place  for  his  serv- 
ants to  work.  And,  as  in  such  matters,  even  the 
skillful  and  experienced  will  frequently  differ  In 
their  choice  of  Instrumentalities  and  methods  of 
doing  the  work,  the  master  should  not  be  adjudged 
negligent  for  not  conforming  to  some  other  method 
believed  by  some  to  be  less  perilous  than  the  one 
adopted  by  bim.  Norfolk,  etc..  R.  Co.  v.  Cromer,  00 
Va.  768. 40  S.  E.  Rep.  54;  Graham  v.  Coal  Co..  38  W. 
Va.  278,  18  S.  E.  Rep.  584;  Chesapeake,  etc..  R.  Co. 
V.  Hafner.  00  Va.  621.  10  S.  E.  Rep.  166;  Haffner  v. 
Chesapeake,  etc..  R.  Co.,  06  Va.  628.  31  S.  E.  Rep. 
8»;  RusseU  Creek  Coal  Co.  v.  Wells.  06  Va.  416,  31 
S.  E.  Rep.  614;  Bertha  Zinc  Co.  v.  Martin,  03  Va. 
7>1.22S.  E.  Rep.  860;  Norfolk,  etc.,  R.  Co.  v.  Ward, 
99Va.6B7,  19  S.  E.  Rep.  840;  Goodman  v.  Richmond, 
etc.,  R.  Co.,  81  Va.  676;  Bems  v.  Coal  Co.,  27  W.  Va. 
S6:  Richlands  Iron  Co.  v.  Elklns,  00  Va.  240,  17  S. 
E.  Rep.  800;  Richmond,  etc.,  R.  Co.  v.  Norment,  84 
Va.  167,  4  S.  E.  Rep.  211;  Richmond  Locomotive 
Works  V.  Ford.  04  Va.  627.  27  S.  E.  Rep.  600;  Norfolk. 
etc.R.  Co.  V.  Stevens.  07  Va  681,  84  B.  E.  Rep.  525: 
Norfolk,  etc.,  R.  Co.  v.  Poole  (Va.),  40  S.  E.  Rep.  627; 
Seldomridg-e  v.  Chesapeake,  etc..  R.  Co.,  46  W.  Va. 
W.  SS  &  E.  Rep.  208. 

Thus,  in  one  case  it  was  said  that,  "  The  owner  of 
&  coal  mine  is  not  required  to  resort  to  the  most  ex- 
pensive methods  for  keeping  his  mines  freed  from 
fire-damp  In  order  to  escape  injury  to  his  servants 
working  In  the  mines  caused  by  the  explosion  of  the 
fire-damp.  If  he  has  reasonably  safe  methods  in 
use  for  the  proper  ventilation  of  the  mine,  and  uses 
reasonable  care  to  keep  the  mine  properly  venti- 
lated and  the  fire-damp  expelled  therefrom,  he  will 
sot  he  responsible."  Bems  v.  Coal  Co.,  27  W.  Va. 
85;  Norfolk,  etc.,  R.  Co.  v.  Ormsby,  27  Gratt.  356  ; 
Richlands  Iron  Co.  v.  Elklns,  00  Va.  240, 17  S.  E.  Rep. 
SO:  Bertha  Zinc  Co.  v.  Martin.  08  Va.  701,  22  S.  E. 
Bep.  860 ;  Norfolk,  etc.,  R.  Co.  v.  Stevens,  07  Va.  632, 
M  S.  E.  Rep.  585 ;  Norfolk,  etc.,  R.  Co.  v.  Houchins, 
R  Va  aoe,  28  S.  E.  Rep.  578 ;  Riley  v.  Railway  Co.,  27 
W.  Va  145 ;  Hoffman  v.  Dickinson,  81  W.  Va.  142,  6  S. 
15.  Rep.  58  ;  Stewart  v.  Ohio  River  R.  Co.,  40  W.  Va. 
HBl  2D  S.  E.  Bep.  023  ;  Oliver  v.  Railroad  Co.,  42  W.  Va. 
%26S.  E.  Rep.  444  ;  McDonald  v.  Norfolk,  etc.,  R. 
Co..  06  Va.  06, 27  S.  £.  Rep.  821 ;  Bems  v.  Coal  Co.,  87 


W.  Va.  285  :  Norfolk,  etc.,  R.  Co.  v.  Williams,  80  Va. 
165,  15  S.  E.  Rep.  522. 

Servant  May  Rely  on  naster's  Performance  of  Duty. 

—In  the  absence  of  notice  to  the  contrary,  the  serv- 
ant is  warranted  in  assuming  that  the  master  has 
performed  his  duty.  Richlands  Iron  Co.  v.  Elklns, 
00  Va.  240.  17  S.  E.  Rep.  800.  And  this  rule  applies 
where  the  master  has  delegated  the  performance 
of  the  duty  to  a  superior  servant.  Hence,  a  serv- 
ant has  the  right  to  presume  that  a  foreman  of  the 
company,  whose  duty  it  is  to  ascertain  the  running 
of  the  trains  on  the  track  and  to  take  precaution 
to  prevent  collision,  has  performed  the  duty  required 
of  him  and  is  not  guilty  of  negligence.  Thus,  where 
a  servant  voluntarily  got  upon  a  hand  car  in  foggy 
weather,  and  no  flag  was  sent  out  in  advance,  and 
no  precaution  taken  to  prevent  a  collision,  this  being 
the  duty  of  the  foreman  as  required  by  the  rules  of 
the  company.  It  was  held  that  as  the  servant  had 
not  been  informed  of  the  negligence  of  the  foreman 
in  performing  his  duty,  the  conduct  of  the  servant 
was  a  voluntary  assumption  of  risk  of  collision  only 
with  trains  which  the  foreman  could  not  have  as- 
certained would  have  been  on  the  track,  had  he 
used  due  diligence  to  obtain  information,  and  that 
the  company  was  liable  to  the  servant  for  an  injury 
received  by  a  collision  with  an  extra  train  which 
could  have  been  discovered  by  the  foreman  if  he  had 
exercised  due  diligence.  Criswell  v.  Pittsburgh, 
etc.,  R.  Co.,  30  W.  Va.  706.  6  S.  E.  Rep.  81. 

Master  Not  Liable  for  Negligence  of  Third  Parties.— 

While  the  master  must  use  ordinary  care  in  the  con- 
struction and  maintenance  of  a  safe  place  in  which 
the  servant  Is  to  work,  he  is  not  liable  for  defects  not 
arising  from  his  own  negligence,  and  which  could 
not  have  been  discovered  by  the  exercise  of  ordinary 
care.  Thus  a  railroad  company  is  not  liable  for 
injuries  sustained  by  an  employee  by  the  sliding 
out  or  giving  way  of  the  foundation  on  which  an 
embankment  rests,  where  It  was  made  by  a  differ- 
ent company  a  long  time  before  the  accident,  and 
there  is  no  obvious  defect  in  its  construction.  Nor- 
folk, etc.,  R.  Co.  V.  Poole  (Va.),  40  S.  E.  Rep.  627. 

Effect  of  Servaat*s  Assent  to  Work  In  Place  Pro- 
vided.—The  assent  by  the  servant  to  occupy  the 
place  prepared  for  him,  and  to  Incur  the  dangers  to ' 
which  he  will  be  exposed  thereby,  he  having  suffi- 
cient Intelligence  and  knowledge  to  enable  him  to 
comprehend  them,  discharges  the  master  from  the 
liability  to  make  the  place  more  safe,  even  if  the 
same  can  be  done  with  reasonable  care  and  expense. 
Having  consented  to  serve  In  the  way  and  manner 
in  which  the  business  was  being  conducted,  he  has 
no  proper  grounds  of  complaint,  even  if  reasonable 
precautions  have  not  been  taken.  Seldomridge  v. 
Chesapeake,  etc.,  R.  Co.,  46  W.  Va.  560,  88  S.  E.  Rep. 
208.    Seepoat,  "Assumption  of  Risks  by  Servants." 

Departure  by  5erva*it  from  Safe  Place  without  Rea- 
son.—If  a  servant  who  has  been  assigned  a  safe 
place  to  work,  voluntarily  leaves  it,  without  any 
reasonable  and  proper  cause  for  so  doing,  and  in 
consequence  thereof,  is  Injured,  he  has  no  remedy 
against  the  master.  But  It  has  been  held  that  it  Is 
not  unreasonable  for  a  servant,  in  cold  weather,  to 
go  to  a  fire,  where  dynamite  is  being  thawed,  to 
warm  his  hands;  and  where  he  and  other  hands 
resorted  to  the  fire  for  that  purpose  with  the 
knowledge  of  and  without  objection  from  the 
master,  and  an  injury  resulted  therefrom,  this  was 
held  not  to  be  such  contributory  negligence  on  the 
part  of  the  servants  as  to  preclude  their  recovery. 
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Bertha  Zinc  Co.  v.  Martin,  98  Va.  791,  22  S.  E.  Rep. 
809. 

Place  Rendered  Unsafe  by  Act  of  Qod.— Wbere  the 
place  in  which  the  servant  is  ensracred  to  work  is 
rendered  dansrerons  and  unsafe  by  reason  of  the  act 
of  God,  the  master  is  not  liable  for  injuries  resulting 
to  the  servant  therefrom.  Thus  in  a  case  in  which 
an  enfirineman  was  injured  owini;  to  the  roadbed 
havinsT  become  washed  away  by  violent  rains,  the 
company  having  used  due  diligence  in  inspectlngr 
the  roadbed,  it  was  held  that  the  plaintiff  could  not 
recover.  Binns  v.  Richmond,  etc.,  R.  Co.,  88  Va.  891, 
14  S.  E.  Rep.  701. 

Application  of  Rule  to  nines.— It  is  the  duty  of  the 
operator  of  every  coal  mine  to  provide  ample  means 
of  ventilation,  and  to  cause  air  to  be  circulated 
through  the  heading's  and  working  places,  so  as  to 
dilute,  render  harmless,  and  carry  off  dangerous 
and  noxious  gases.  It  is  also  his  duty  to  employ  a 
competent  fire  boss  to  examine  with  safety  lamps. 
Immediately  before  each  shift,  working  places  and 
other  places  where  gas  is  liable  to  exist.  It  is  also 
his  duty  to  employ  a  competent  mining  boss  to  keep 
careful  watch  over  the  ventilating  apparatus  and 
the  air  ways,  traveling  ways,  pumps  and  drainage, 
and  to  see  that  proper  break-throughs  are  made,  as 
required  by  law,  and  that  all  loose  coal,  slate,  or 
rock  overhead  in  the  working  places  and  along  the 
haulways  be  removed  or  carefully  secured,  so  as  to 
prevent  danger  to  the  persons  employed  in  the 
mine,  and  to  provide  props  and  timbers  for  the 
mine,  and  perform  other  duties  required  of  him 
by  law.  Omission  of  these  duties  is  negligence  in 
the  operator,  and  renders  him  liable  to  his  employee 
for  injuries  resulting.  Graham  v.  Newburg,  etc.. 
Coal  Co.,  88  W.  Va.  278.  18  S.  E.  Rep.  584.  See  also, 
Bems  V.  Coal  Co.,  27  W.  Va.  286. 

Working  between  Cars.— A  railroad  company  is 
guilty  of  negligence,  and  liable  to  Its  employee  in- 
jured thereby,  when  it  puts  him  to  work  overhauling 
or  repairing  a  car,  where  it  is  necessary  for  him  to 
be  between  two  cars,  and  it  causes  another  car  to  be 
shifted  on  the  same  track  and  driven  against  that 
on  which  he  is  at  work,  without  giving  any  previous 
warning.  Richmond,  etc..  R.  Co.  v.  Norment,  84  Va. 
167.  4  S.  E.  Rep.  211. 

Leaving  Dangerous  Machinery  Uncovered.- Where 
an  employer  left  a  large  rapidly  revolving  cogwheel 
unprotected,  so  that  tongs  carrying  a  large  mass  of 
iron  were  liable  to  be  caught  and  taken  into  it  and 
the  pieces  thrown  all  about  the  room  with  such  force 
as  to  kill  any  person  with  whom  they  came  in  con- 
tact, after  having  been  warned  by  a  skillful  work- 
man to  encase  it,  he  was  held  liable  for  an  injury  to 
an  employee  resulting  from  the  tongs  catching  in 
the  cogs.  Rlchlands  Iron  Co.  v.  Elkins,  90  Va.  249.  17 
S.  £.  Rep.  890. 

Overhead  Bridges.— It  seems  to  be  a  settled  princi- 
ple of  law  that  it  is  negligence  for  a  railroad  com- 
pany to  operate  its  railroad  with  an  overhead  bridge 
too  low  for  its  employees,  whose  duty  require  their 
presence  on  top  of  the  cars,  to  pass  under  when 
standing  on  the  cars  in  the  discharge  of  their  duties. 
Norfolk,  etc.,  R.  Co.  v.  Marpole,  97  Va.  594,  84  S.  E. 
Rep.  402  :  Chesapeake,  etc.,  R.  Co.  v.  Hafner,  90  Va. 
621,  19  S.  E.  Rep.  166  ;  Haffner  v.  Chesapeake,  etc..  R. 
Co.,  96  Va.  628,  31  S.  E.  Rep.  809 ;  Clark  v.  Railroad 
Co.,  78  Va.  709.  49  Am.  Rep.  894  ;  Williamson  v.  New- 
port News,  etc.,  Co.,  84  W.  Va.  667.  12  S.  E.  Rep.  824  ; 
Nelson  v.  Chesapeake,  etc..  R.  Co.,  88  Va.  971. 14S.E. 
Rep.  888. 


Railroad  Tracks  Must  Be  Free  from  Obstmctlona.— 

Where  a  railroad  company  fails  to  keep  iu  track 
free  from  obstructions,  or  allows  structures  to  re- 
main dangerously  near  the  same,  it  is  liable  to  the 
servant  for  an  injury  received  in  consequence  of 
such  neglect.  Accordingly  the  company  was  held 
liable  where  a  brakeman,  unfamiliar  with  the  fact 
that  a  stump  was  dangerously  near  the  track,  was 
ordered  to  see  if  the  wheels  were  sliding,  and,  who. 
while  looking  with  his  head  outside  the  trala.  was 
struck  by  the  stump,  the  existence  of  which  was 
known  to,  the  employee  of  the  company  who  ffave 
the  order  unaccompanied  by  any  special  warning. 
Riley  v.  West  Virginia,  etc.,  R.  Co.,  27  W.  V^a.  145. 
See  also.  Daniel  v.  Chesapeake,  etc.,  R.  Co.,  36  W. 
Va.  897,  16  S.  E.  Rep.  162.  82  Am.  St  Rep.  870. 

Delegation  of  Duty  to  Independent  Contractor.— Since 
the  master.  In  performing  his  nonassignable  duties, 
is  only  held  to  the  exercise  of  reasonable  care,  he 
may.  It  is  held,  delegate  the  performance  of  one  of 
these  duties  to  an  independent  contractor,  'where 
the  delegation  of  it  is  consistent  with  his  exercise 
of  reasonable  care.  Thus,  in  Norfolk,  etc,  R.  Co.  v. 
Stevens,  97  Va.  631.  84  S.  E.  Rep.  625.  a  railroad  com- 
pany, who  had  exercised  reasonable  care  in  pro- 
viding a  safe  place  for  Its  servants  to  work  by 
delegating  the  performance  of  the  duty  to  a  compe- 
tent independent  contractor,  was  held  not  responsi- 
ble for  an  injury  received  by  one  of  its  servants 
through  the  negligence  of  the  contractor.  See 
criticisms  of  this  case  in  6  Va.  Law  Reg.  638  ;  0  Va. 
Law  Reg.  687. 

Declaration  Need  Not  Aver  Servant's  Ignorance  of 
Danger.— In  an  action  by  the  servant  for  injuries  re- 
ceived by  working  in  a  dangerous  place,  the  decla- 
ration need  not  aver  the  servant's  ignorance  of  the 
danger  to  which  he  was  exposed.  Richmond Qran- 
ite  Co.  V.  Bailey,  92  Va.  664.  24  S.  E.  Rep.  232. 

8.  DUTY  TO  PROVIDE  SAFE  MACHINERY  AND 
APPLIANCES. 

a.  Statemknt  OP  Rule. —The  master  is  bonnd  to 
exercise  ordinary  care  for  the  safety  of  those  in  his 
service  In  providing  them  with  machinery  and  appli- 
ances reasonably  safe  and  suitable  for  their  use: 
and  where  the  servant  is  injured  through  a  de- 
fect existing  In  the  machinery  or  appliances, 
which  was  known  to  the  master,  or  ought  to 
have  been  known  to  him,  and  which  was  un- 
known to  the  servant  the  master  is  liable  for  the 
injury.  Richmond,  etc.,  R.  Co.  v.  Norment.  ft4  Va. 
167,  4  S.  E.  Rep.  211:  Richmond,  etc,  R.  Co.  v. 
Burnett,  88  Va.  688,  14  S.  E.  Rep.  372;  Goodman  v. 
Richmond,  etc.,  R.  Co.,  81  Va.  576;  Richmond,  etc.. 
R.  Co.  V.  Williams,  86  Va.  166,  9  S.  E.  Rep.  990; 
Rlchlands  Iro^  Co.  v.  Elkins,  90  Va.  249,  17  S.  E- 
Rep.  890;  Richmond,  etc.,  R.  Co.  v.  George.  88  Va. 
228, 18  S.  E.  Rep.  429;  Norfolk,  etc.,  R.  Co.  v.  GUman, 
88  Va.  289,  18  S.  E.  Rep.  476;  Baltimore,  etc.,  R.  Co. 
V.  McKenzie,  81  Va.  71 ;  Beard  v.  Chesapeake,  etc.  R. 
Co.,  90  Va.  861,  18  S.  E.  Rep.  669;  Humphreys  v. 
Newport  News,  etc.,  Co.,  83  W.  Va.  186.  10  S.  E.  Rep. 
89;  Darracott  v.  Chesapeake,  etc.,  R.  Co.,  88  Va.  988. 
2  S.  E.  Rep.  611;  Core  v.  Ohio  River  R.  Co.,  SB 
W.  Va.  456,  18  S.  E.  Rep.  506;  Norfolk,  etc.,  R.  Co.  v. 
Ampey,  98  Va.  108,  26  S.  E.  Rep.  226;  Norfolk,  etc..  R. 
Co.  V.  Brown,  91  V a.  668, 22  S.  E.  Rep.  496;  Richmond, 
etc.,  R.  Co.  V.  Moore,  78  Va.  98;  Norfolk,  etc.,  R.  Oo. 
V.  Nunnally,  88  Va.  646,  14  S.  E.  Rep.  807;  Moon  v. 
Richmond,  etc.,  R.  Co.,  78  Va.  745;  Cooper  v.  Rail- 
road Co.,  24  W.  Va.  87;  Berns  v.  Gaston  Gas  Coal  Oo., 
27  W.  Va.  286;  Richmond  Granite  Co.  v.  Bailey.  9i2 
Va.  564,  21  S.  E.  Rep.  282;  White  v.  Newport  News, 


94 


Nons  ON  Mastbr  and  Servant. 


I  ROB. 


etc.  Go..  06  Va.  966,  28  S.  E.  Rep.  677:  Riley  v.  West 
Virginia,  etc..  R.  Ck).,  27  W.  Va.  146;  Norfolk,  etc,  R. 
Ca  T.  Jackson,  1  Va.  Dec  680:  Chesapeake,  etc..  R. 
Go.  ▼.  Lasli.  2  Va.  Dec  342:  Harris  y.  Chesapeake, 
etc,  R.  Co..  2  Va.  Dec.  248;  Southern  R.  Co.  y. 
Manzy.  S6  Va.  602,  87  S.  E.  Rep.  286;  Richmond, 
etc,  R.  Co.  T.  Trlbble.  97  Va.  406.  24  S.  £.  Rep. 
278;  New  York,  etc.,  R.  Co.  v.  Cromwell,  98  Va.  227, 
95  S.  S.  Rep.  444:  Virglaia,  etc.  Wheel  Co.  t. 
Chalkley,  98  Va.  62,  34  S.  E.  Rep.  976;  Graham 
y.  NewbnrfiT,  etc.  Coal  Co.,  38  W.  Va.  273,  18  S.  £. 
Rep.  664;  Norfolk,  etc,  R.  Go.  v.  Cromer.  99  Va. 
763,  40  S.  £.  Rep.  64;  South  West  Va.  Imp.  Co. 
T.  Smith.  85  Va  906,  7  S.  E.  Rep.  866;  Norfolk, 
etc.  R.  Co.  ▼.  Ward.  90  Va.  687,  19  S.  E.  Rep.  849: 
Meyers  y.  Falk,  90  Va.  886,  88  S.  £.  Rep.  178;  Bertha 
Zinc  Co.  V.  Martin,  93  Va.  791.  82  S.  £.  Rep.  869; 
Birerside  Cotton  Mills  v.  Green.  98  Va.  68.  84  S. 
E.  Rep.  608;  Richmond,  etc,  R.  Co.  y.  Risdon,  87 
Va.  ns.  IS  S.  £.  Rep.  786;  Norfolk,  etc,  R.  Go.  v. 
Nackols,  91  Va.  207.  21  S.  £.  Rep.  342;  Robinson  v. 
West  Virvlnia.  etc..  R.  Co.,  40  W.  Va.  568.  21  S. 
E.  Rep.  727;  Ayers  v.  Richmond,  etc,  R.  Co.,  84 
Va.  079.  5  S.  £.  Rep.  562;  Norfolk,  etc,  R.  Co.  ▼. 
McDonald.  88  Va.  352.  IS  S.  £.  Rep.  706:  Seldomridffe 
T.  Chesapeake,  etc.  R.  Co.,  46  W.  Va.  668,  38  S.  E. 
Rep.  298;  McKelvey  v.  Chesapeake,  etc,  R.  Co..  35  W. 
Va.  500,  14  S.  £.  Rep.  261;  Richmond  Locomotive 
Works  T.  Ford.  94  Va.  627.  27  S.  E.  Rep.  509;  Norfolk, 
etc..  B.  Co.  T.  Houchins,  96  Va.  398,  28  S.  £.  Rep.  578; 
Johnson  y.  Chesapeake,  etc,  R.  Co.,  36  W.  Va.  78,  14 
S.  £.  Rep.  432;  Hoffman  v.  Dickinson,  31  W.  Va. 
14t6S.ELBep.  53;  Norfolk,  etc..  R.  Co.  v.  Stevens. 
97  Va.  681,  S4  S.  E.  Rep.  525;  McDonald  y.  Norfolk, 
etc,  R.  Co.,  96  Va.  98.  27  S.  E.  Rep.  821. 

b.  Ddtt  a  CoHTiNuniG  Onb.— The'  master's  duty 
in  regard  to  machinery  and  appliances  Is  not  dis- 
charged simply  by  purchasing*  or  providing  reason- 
ably safe  instrumentalities  at  the  time  of  the 
commencement  of  the  servant's  term,  but  his  duty 
in  this  respect  is  a  continuing  one.  That  Is,  it  is 
his  duty  to  use  reasonable  care  in  providing  safe 
machinery  and  appliances  in  the  first  instance,  and, 
in  addition  to  this,  to  see  that  they  are  maintained 
in  a  reasonably  safe  condition.  Cooper  ▼.  Railroad 
Go..  94  W.  Va.  S7:  Norfolk,  etc,  R.  Go.  v.  Nunnally, 
S  Va.  546.  14  S.  £.  Rep.  367. 

c  Right  of  Sebtaht  to  Rxlt  on  Psbformakcb 
or  DuTT.— The  duty  of  furnishing  safe  and  suitable 
machinery  and  appliances  being  one  imposed  upon 
the  master  by  law.  the  servant  is  entitled  to  pre- 
iome  that  the  master  has  performed  the  duty  as 
required  by  law.  and  that  he  has  used  due  care  in 
aeeing  that  the  Instrumentalities  are  in  a  reasonably 
•afe  and  proper  condition.  Norfolk,  etc.,  R.  Co.  v. 
Konnally.  88  Va.  646, 14  S.  E.  Rep.  367  ;  Ayers  v.  Rich- 
mond, etc  R.  Co.,  84  Va.  679,  5S.  E.  Rep.  582 ;  Chesa- 
peake, etc,  R.  Co.  V.  Lee,  84  Va.  648,  5  S.  E.  Rep.  579  ; 
BIchmond.  etc.,  R.  Co.  v.  Williams.  86  Va.  166.  9  S.  E. 
Sep.  990:  Richmond,  etc,  R.  Co.  v.  Burnett.  88  Va.  538. 
14 S.  E.  Rep.  872 ;  Beard  v.  Chesapeake,  etc.,  R.  Co..  90 
Va.  »1, 18  S.  E.  Rep.  560. 

d.  DsoBn  ov  Cabb  Rbquibsd  of  Mastsil 

OrMnary  Care.— In  the  performance  of  his  duty 
u>  furnish  adequately  safe  and  suitable  ma- 
chinery and  appliances,  the  law  does  not  hold 
Uie  master  to  the  exercise  of  extraordinary 
care,  bat  It  is  well  settled  that  he  is  only  re- 
quired to  use  "ordinary  care."  Darracott  v. 
Cbesapeake,  etc,'  R.  Co.,  83  Va.  288.  2  S.  E.  Rep. 
Ml :  Norfolk,  etc,  R.  Go.  v.  Stevens,  97  Va.  681,  34  S. 
E^  Bep.  886 ;  Norfolk,  etc.  R.  Go.  v.  Jackson,  85  Va. 


489,  8  S.  E.  Rep.  370  ;  Bertha  Zinc  Co.  v.  Martin.  98 
Va.  791.  22  S.  E.  Rep.  889  :  Berns  v.  Coal  Co..  27  W.  Va. 
285  ;  Johnson  v.  Chesapeake,  etc..  R.  Co..  36  W.  Va. 
73. 14  S.  E.  Rep.  432 ;  South  West  Imp.  Co.  v.  Smith. 

86  Va.  SD6,  7  S.  E.  Rep.  865  :  Riverside  Cotton  Mills  v. 
Qreen.  98  Va.  58.  84  S.  E.  Rep.  968:  Richmond,  etc.,  R. 
Co.  V.  Risdon,  87  Va.  385. 12  S.  E.  Rep.  786  :  Richlands 
Iron  Co.  V.  Elkins,  90  Va.  249,  17  S.  E.  Rep.  890  :  Nor- 
folk, etc..  R.  Co.  y.  Ampey,  93  Va.  108.  26  S.  E.  Rep. 
226  :  Norfolk,  etc..  R.  Co.  v.  Jackson.  1  Va.  Dec.  680  : 
Riley  V.  West  Virginia,  etc.,  R.  Co..  27  W.  Va.  145  ; 
Richmond,  etc..  R.  Co.  v.  Norment.  84  Va.  107.  4  S.  £. 
Rep.  811  ;  Norfolk,  etc..  R.  Co.  v.  Oilman.  88  Va.  239. 
13  S.  E.  Rep.  475  ;  Goodman  v.  Richmond,  etc..  R. 
Co.,  81  Va.  680  :  Richmond,  etc..  R.  Co.  v.  Burnett.  88 
Va.  588,  14  S.  £.  Rep.  872  ;  Virginia,  etc..  Wheel  Co. 
V.  Chalkley,  98  Va.  62.  34  S.  E.  Rep.  976  ;  Southern  R. 
Co.  V.  Mauzy.  98  Va.  692.  37  S.  E.  Rep.  285  :  Norfolk, 
etc.  R.  Co.  V.  Cromer,  99  V a.  763,  40  S.  E.  Rep.  54  : 
Chesapeake,  etc.,  R.  Co.  v.  Lash,  2  Va.  Dec.  843 ;  Rich- 
mond, etc.,  R.  Co.  V.  George,  88  Va.  223,  13  S.  E.  Rep. 
429  ;  Harris  V.  Chesapeake,  etc.,  R.  Co.,  2  Va.  Dec-  248. 

Thus,  in  Norfolk,  etc..  R.  Co.  v.  Jackson,  85  Va.  489. 
8  S.  E.  Rep.  870,  it  was  held  that  a  count  averring 
that  defendant  was  bound  to  furnish  a  "push  pole, 
constructed  in  the  best  and  safest  manner,  and  o^ 
the  best  material."  was  faulty,  it  being  defendant's 
duty  only  to  use  "ordinary  care"  in  providing  suit- 
able appliances. 

Extraordinary  Care  Not  Required.— It  has  been  held 
in  numerous  cases  that  the  master  is  not  bound 
to  use  more  than  ordinary  care,  no  matter  how 
hazardous  the  business  in  which  the  servant  is  em- 
ployed may  be.    Richmond,  etc.,  R.  Co.  v.  Risdon, 

87  Va.  886.  12  S.  E.  Rep.  788  :  Norfolk,  etc.,  R.  Co.  v. 
Cromer,  99  Va.  768,  40  S.  £.  Rep.  54  ;  Bertha  Zinc 
Co.  V.  Martin.  98  Va.  791.  22  S.  E.  Rep.  869 ;  Berns 
V.  Coal  Co..  27  W.  Va.  285;  Darracott  v.  Chesa* 
peake,  etc,  R.  Co.,  88  Va.  288.  2  S.  E.  Rep.  511  ; 
Virginia,  etc.  Wheel  Go.  v.  Chalkley.  98  Va.  62, 
34  S.  E.  Rep.  976.  For  example,  it  has  been  held 
that  the  measure  of  care  Imposed  upon  the  master 
for  the  safety  of  his  servant  in  providing  means 
for  thawing  dynamite,  is  that  ordinary  care  which 
reasonable  and  prudent  men  would  and  do  exercise 
under  like  circumstances.  Bertha  Zinc  Co.  v.  Mar- 
tin. 93  Va.  791.  22  S.  £.  Rep.  869  ;  Schwartz  v.  Shull. 
45  W.   Va.  405.  31   S.  E.   Rep.  914. 

What  is  Ordinary  Care.— Whether  or  not  the  master 
has  exercised  ordinary  care  in  a  particular  case 
must  be  determined  with  reference  to  the  facts  of 
that  case.  "Ordinary  care"  is  such  care  as  a  reason- 
able and  prudent  man  would  exet-cise  under  like 
circumstances.  South  West  Imp.  Co.  v.  Smith,  86 
Va.  306,  7  S.  E.  Rep.  865  ;  Darracott  v.  Chesapeake, 
etc..  R.  Co.,  88  Va.  288,  2  S.  E.  Rep.  511  :  Richmond, 
etc..  R.  Co.  v.  Risdon,  87  Va.  385,  12  S.  E.  Rep.  786 ; 
Richlands  Iron  Co.  v.  Elkins,  90  Va.  249, 17  S.  E.  Rep. 
890 :  Norfolk,  etc.,  R.  Co.  v.  Cromer.  99  Va.  763,  40  S. 
E.  Rep.  54. 

Sulficleacy  of  Allegations  of  Want  of  Care.— A  decla- 
ration which  distinctly  alleges  negligence,  and  that 
the  company  did  not  provide  safe  appliances,  though 
it  does  not  allege  that  it  did  not  use  "due.  reason- 
able, and  ordinary  care  to  provide  proper  appli- 
ances" is  not  demurrable.  Norfolk,  etc.  R.  Co.  v. 
Jackson,  1  Va.  Dec.  680. 

And  a  declaration  alleging  that  it  is  the  duty  of  a 
railroad  company  to  keep  its  brakes  and  other  ap- 
pliances "in  sufficient  repair,"  is  not  demurrable  as 
charging  a  higher  duty  than  the  law  imposes. 
Qoodman  v.  Richmond,  etc..  R.  Co.,  81  Va.  580  ;  Rich- 
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mond,  etc..  R.  Co.  v.  Burnett,  88  Va.  688. 14  S.  E.  Rep. 
872. 

e.  NECE88ITT   OF  FlTRNISHINO   AB80LUTELT    SAFS 

Appliances.— It  Is  not  tbe  dnty  of  tbe  master  to 
provide  machinery  and  appliances  which  are  abso- 
lutely safe.  His  duty  is  performed  by  proyiding* 
machinery  and  appliances  which  are  reasonably 
suited  for  the  performance  of  the  work  In  hand. 
Southern  Ry.  Ck>.  v.  Mauzy,  08  Va.  OQS,  87  S.  EL  Rep. 
286;  Seldomridflre  v.  Chesapeake,  etc.,  R.  Co.,  46  W. 
Va.  669.  38  S.  £.  Rep  203;  Richmond,  etc.,  R.  Co.  t. 
Risdon,  87  Va.  836.  IS  S.  £.  Rep.  786;  Norfolk,  etc.,  R. 
Co.  V.  Cromer.  09  Va.  768,  40  S.  E.  Rep.  64 :  Bertha 
Zinc  Co.  ▼.  Martin.  98  Va.  791.  22  S.  E.  Rep.  869; 
BerosY.  Coal  Co.,  27  W.  Va.  286:  Darracott  v.  Chesa- 
peake, etc.,  R.  Co.,  88  Va.  288.  2  S.  £.  Rep.  611;  River- 
side Cotton  Mills  V.  Green,  98  Va.  68.  84  S.  E.  Rep.  968. 

f.  Nbgessitt  of  Furnishing  Best  Appliances 
Obtainable.— Neither  is  it  the  duty  of  the  master 
to  furnish  the  best  machinery  and  appliances  which 
may  be  obtainable  :  for  his  duty  is  only  to  furnish 
such  instrumentalities  as  a  reasonable  and  prudent 
man  would  furnish  under  like  circumstances,  and 
it  is  well  known  that  reasonable  and  prudent 
men  do  not  in  all  cases  provide  the  best  instrumen- 
talities which  can  be  obtained.  Therefore  if  the 
machinery  and  appliances  which  the  master  has 
are  such  as  are  commonly  used,  and  can  be  used  by 
the  servant  without  dangrer.  provided  he  exercises 
reasonable  care,  this  is  all  that  can  be  required. 
Bems  V.  Gaston  Gas  Coal  Co.,  27  W.  Va.  286  ;  River- 
side Cotton  Mills  V.  Green.  98  Va.  68,  84  S.  E.  Rep. 
963;  Seldomridflre  v.  Chesapeake,  etc.,  R.  Co.,  46 
W.  Va.  669,  83  S.  E.  Rep.  293:  Richmoad.  etc..  R. 
Co.  v.  Risdon,  87  Va.  886,  12  S.  E.  Rep.  786;  Norfolk, 
etc.,  R.  Co.  V.  Cromer,  99  Va.  768.  40  S.  E.  Rep.  54; 
Bertha  Zinc  Co.  v.  Martin,  98  Va.  791,  22  S.  E.  Rep. 
869;  Darracott  v.  Chesapeake,  etc.,  R.  Co.,  88  Va. 
288,  2  S.  E.  Rep.  61t.  The  master  performs  his  duty 
when  he  furnishes  appliances  of  ordinary  char- 
acter and  reasonable  safety,  for  in  resrard  to  the 
style  of  the  implements  or  nature  of  the  mode 
of  performance  of  any  work,  "reasonably  safe," 
means  safe  according  tothe  usasre.  habits,  and  ordi- 
nary risks  of  the  business.  The  master  is  not 
liable  for  the  consequences  of  dansrer  but  his  lia- 
bility rests  Vivon  neffliflrence;  and  the  test  of  neff- 
li^rence  in  methods,  machinery  and  appliances  is 
the  ordinary  usaee  of  the  business.  Bertha  Zinc 
Co.  V.  Martin.  93  Va.  791.  22  S.  E.  Rep.  869;  Riverside 
Cotton  Mills  V.  Green,  98  Va.  68.  84  S.  E.  Rep.  968. 

g.  Necessity  of  Fubnishino  Datbst  Inventions. 
—That  the  master  is  not  bound  to  provide  the  latest 
inventions  or  the  most  newly-discovered  appliances 
in  order  to  exempt  himself  from  liability  for  injury 
to  the  servant  is  held  in  numerous  cases.  And  he 
may  have  machinery  and  appliances  in  operation 
which  are  shown  to  be  less  safe  than  others  in  use, 
without  beinfir  liable  to  his  servants  for  failure  to 
adopt  the  improvement,  provided  that  the  servant 
is  not  deceived  as  to  the  degrree  of  danger  which  he 
incurs.  Norfolk,  etc.,  R.  Co.  v.  Cromer,  99  Va.  768,  40 
S.  E.  Rep.  64;  Richmond,  etc.,  R.  Co.  v.  Risdon,  87 
Va.  886, 12  S.  E.  Rep.  786;  Bertha  Zinc  Co.  v.  Martin, 
93  Va.  791,  22  S.  E.  Rep.  869;  Berns  v.  Gaston  Gas  Coal 
Co.,  27  W.  Va.  285;  Darracott  v.  Chesapeake,  etc.,  R. 
Co.,  83  Va.  288,  2  S.  E.  Rep.  511. 

Thus,  where  the  plaintiff's  intestate  and  a  fellow 
servant,  employees  of  defendant  railroad  company, 
in  obeying  an  order,  adjusted  a  "  push  pole  "  from 
the  corner  of  a  tender  to  the  comer  of  a  car  on  a 
parallel  track,  for  the  purpose  of  pushinsr  the  car. 


but  as  the  ensrine  started  one  end  of  the  pole  slipped, 
throiirinfir  intestate  under  the  wheels,  whereby  lie 
was  killed,  it  was  held  that  the  plaintiff  could  not 
recover  on  the  ground  that  the  defendant  was  neg- 
ligent in  not  supplying  the  comer  of  the  tender  and 
car  with  '*  sockets  **  in  which  to  place  the  pole,  when 
the  plaintiff's  evidence  showed  that  such  "sockets  ** 
were  a  new  Invention,  not  in  greneral  use.  Norfolk, 
etc.,  R.  Co.  V.  Jackson.  86  Va.  489,  8  S.  E.  Rep.  870. 

h.  Knowledge  of  Defects  bt  Master  ob  Sbbt- 
ANT.— The  servant  cannot  recover  for  an  Injnry 
suffered  in  the  course  of  his  employment,  from  a 
defect  in  the  machinery  or  appliances  used,  unless 
the  master  knew,  or  could  have  known  by  the  exer- 
cise of  ordinary  care,  of  the  existence  of  the  defect, 
and  the  servant  was  ignorant  and  had  not  CQnai 
means  of  knowledgre.  Ignorance  or  want  of  eanal 
means  of  knowledge  by  the  servant  Is  essential,  for 
if  the  servant  knows  of  the  unsafe  condition  of  tlie 
appliances  and  proceeds  with  the  work,  especially 
in  the  absence  of  any  opportunity  on  the  part  of 
the  master  to  know  of  such  unsafe  condition,  lie 
thereby  assumes  the  risk  of  such  defects.  Hoffman 
V.  Dickinson,  81  W.  Va.  142,  6  S.  E.  Rep.  58:  Wliite  ▼. 
Newport  News,  etc.,  Co.,  96  Va.  866,  28  S.  E.  Rep.  677; 
Humphreys  v.  Newport  News,  etc.,  Co.,  38  W.  Va, 
185,  10  S.  E.  Rep.  89;  Richlands  Iron  Co.  v.  Elkins.  00 
Va.  249, 17  S.  E.  Rep.  890:  Riley  v.  Railway  Co.,  27  W. 
Va.  146;  Norfolk,  etc..  R.  Co.  v.  Ampey,  98  Va.  lOB.  25 
S.  E.  Rep.  286;  Johnson  v.  Chesapeake,  etc-,  R.  Co..  95 
W.  Va.  78. 14  S.  E.  Rep.  482;  Virginia,  etc..  Wheel  Co. 
V.  Chalkley,  98  Va.  02,  34  S.  E.  Rep.  976:  Richmond, 
etc.,  R.  Co.  V.  Burnett,  88  Va.  688. 14  S.  E.  Rep.  37!2: 
Skidmore  v.  W.  Va.,  etc..  R.  Co.,  41  W.  Va.  898,  S3  S. 
E.  Rep.  713.    But  see  %  102.  art.  12,  Va.  ConsL  1902. 

Suffldeocy  of  so  instruction  Omittlnir  Bieneots  of 
Servant's  Kiiowledg«.— Applying  this  rule  it  has  been 
held  that  an  instruction,  that  if  the  locomotive  en- 
gine of  the  defendant  was  in  a  defective  condition, 
and  the  defendant  knew  it,  and  by  conduct,  actions, 
or  words,  lulled  its  engineer  Into  a  feeling  of  secu- 
rity, whereby  he  was  killed,  the  company  was  liable, 
was  erroneous,  because  it  omitted  altogether  the 
element  of  the  engineer's  ignorance  of  the  defective 
and  dangerous  condition  of  the  locomotive.  Mc- 
Kelvey  v.  Chesapeake,  etc..  R.  Co.,  35  W.  Va.  500, 14  S. 
E.  Rep.  261. 

Sufficiency  of  Decisrmtion  Omlttlag  to  Chmrf  Knowl- 
edge of  Msttor  and  ignorance  of  Servant.— But  a  dec* 
laration.  in  an  action  by  a  servant  against  the 
master  for  an  injury,  which  properly  charges  the 
master  with  negligence,  although  it  does  not  alleire 
knowledge  by  the  master  of  the  defect  in  the  ma- 
chinery', which  caused  the  injury,  or  that  he  ougrht 
to  have  known  of  such  defect,  and  does  not  alleire 
ignorance  of  such  defect  in  the  plaintiff,  is  sufficient. 
Hoffman  v.  Dickinson,  31  W.  Va.  142,  6  S.  E.  Rep.  58. 

Servant  with  Knowledge  of  Defects  Lulled  Into  5eoif 
rity  by  Master.— Where  the  servant  knows  of  defects 
in  the  machinery,  appliances,  or  his  working  place, 
and  Is  lulled  into  a  sense  of  security  by  words,  acts  or 
conduct  of  his  employer,  and  continues  in  the  serv- 
ice, and  Is  injured  by  reason  of  such  defects,  he  Is 
not  precluded  thereby  from  recovery  of  damages 
from  his  employer,  provided  the  danger  is  not  so 
plain  and  obvious  that  a  prudent,  careful  man, 
anxious  for  his  own  safety,  would  not  risk  it. 
Graham  v.  Newburg.  etc.,  Coal  Co.,  38  W.  Va.  278, 
18  S.  E.  Rep.  684. 

1.  Dbfbcts  Must  Bb  Pboximatb  Cause  of  In- 
JUBT.— Where  the  master  has  failed  to  use  dne 
care  in  providing  and  maintaining  safe  and  solt- 
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aNe  machinery  and  appliances,  and  a  servant  is 
injured  and  brings  a  suit  for  dama^res,  basing 
bis  claim  upon  this  nefflect  of  the  master,  it  is 
essential  to  his  recoyery  to  show  that  the  master's 
fallnre  to  provide  the  proper  instrumentalities  was 
the  proximate  cause  of  the  injmry.  Thus,  where 
the  proximate  cause  of  the  servant's  injury  is  the 
nesliffence  of  a  fellow  servant,  and  defects  existinsr 
In  the  machinery  and  appliances  are  only  the  re- 
mote and  secondary  cause  of  the  accident,  there  can 
be  no  recovery.  Bichmond,  etc.,  R.  Co.  v.  Tribble, 
97  Ya.  486,  84  S.  £.  Rep.  278:  Norfolk,  etc.,  R.  Co.  v. 
Brown,  91  Va.  008.  22  S.  £.  Rep.  4M.  See  monosraphic 
noUoia  "Fellow Servants." 
J.  Applicatioit  of  Bulks  to  Pabticulab  Appu- 

LsAlera  on  RailriMul  Cars  for  the  Passage  of  Servants. 

—It  is  the  duty  of  the  railroad  company  to  provide 
a  safe  mode  for  its  servants  to  pass  backwards  and 
forwards  on  the  train  while  performing  their  duties. 
Thus,  where  a  conductor,  whose  duty  it  was  to  pass 
op  and  down  the  train,  was  injured  by  the  breaking 
of  a  ladder,  which  was  out  of  repair  and  over  which 
it  was  necessary  for  him  to  pass  in  the  discharsre  of 
bis  duties,  the  company  was  held  liable.  Gk)odman 
T.  Bichmond,  etc.,  Co.,  81  Va.  576. 

Bompersv  DeadUocks,  etc.,  on  RalfatMUl  Cars.— So  it 
is  the  duty  of  a  railroad  company  to  use  reasonable 
care  to  see  that  the  couplinsrs,  deadblocks,  and 
bumpers  on  its  cars  are  in  good  condition,  and  where 
it  nesrlects  this  duty  it  is  responsible  for  an  injury 
received  by  a  servant,  in  the  course  of  his  employ- 
ment, while  in  the  exercise  of  due  care.  Thus  in 
Richmond,  etc.,  R.  Co.  v.  Georffe,  88  Va.  228.  18  S.  E. 
Bep.  429,3.  brakeman,  in  attemptinsr,  on  a  dark  ni^rht, 
to  climb  down  the  ladder  on  the  front  of  a  freight 
car  next  to  the  engine,  was  crushed  by  the  ensrine*8 
suddenly  oominff  back  up  on  him  while  feelingr  with 
his  foot  for  the  bottom  runsr  of  the  ladder,  which 
was  missinfir— a  fact  of  which  he  was  ignorant.  The 
bumper  on  the  car  was  broken,  which  made  it  possi* 
bleforthe  engine  and  car  to  come  together  and 
cause  the  injury.  It  was  held  that  it  was  the  com- 
pany's duty  to  furnish  proper  cars  and  to  keep  them 
in  good  order ;  and  that  no  negligence  could  be 
imputed  to  the  plaintiff  in  this  case,  because  the 
train  having  been  made  up  in  the  night,  under  the 
supervision  of  the  regular  inspector,  the  plaintiff 
bad  no  opportunity  to  discover  the  defect :  and  that 
therefore  the  railroad  company  was  liable.  Rich- 
mond, etc,  R.  Co.  V.  Qeorge,  88  Va.  228. 18  S.  E.  Rep. 


Can  aff  Unequal  Heif^ts—MlsaiatGhed  Couplings- 
Nat  Per  Se  NegUcence.— The  use  of  cars  of  unequal 
heights  and  mismatched  couplings  in  the  same  train 
Is  not  negligence  per  »e,  and  not,  as  a  matter  of  law, 
a  violation  of  the  company's  duty  to  furnish  safe 
machinery.  Norfolk,  etc.,  R.  Co.  v.  Brown,  91  Va. 
0n.  8  S.  E.  Rep.  406. 

Defective  Cars  Belonging  to  Other  Companies.— 
Where  an  injury  results  to  the  servant  of  a  carrier 
from  the  defective  condition  of  cars  in  its  use,  but 
owned  by  another  company,  the  carrier  cannot 
escape  liability  for  the  injury  on  the  ground  that  the 
cars  do  not  belong  to  them,  as,  in  such  case,  the 
owner  of  the  cars  will  be  deemed  to  be  the  agent  of 
the  carrier,  and  it  will  be  held  to  the  same  liability 
as  if  it  had  owned  the  cars.  New  York,  etc.,  R.  Co. 
V.  CromwelL  te  Va.  227. 86  S.  £.  Rep.  444. 

Odectlve  Chain.— Where  the  plaintiff,  a  brakeman, 
was  injured  by  the  breaking  of  a  defective  chain, 
which  caused  the  train  to  run  over  the  end  of  a 


wharf,  it  was  held  that  the  defendant  company  was 
liable.  Norfolk,  etc.,  R.  Co.  v.  Gilman,  88  Va.  23d,  IS 
S.  £.  Rep.  475.  See  also,  Hoffman  v.  Dickinson,  31 
W.  Va.  142,  6  S.  E.  Rep.  58. 

4.  DUTY  AS  TO  INSPECTION. 

Rule  Stated.— The  duty  of  inspecting  the  place  of 
work  and  the  appliances  and  machinery  to  see  that 
they  are  maintained  in  good  condition  and  repair^ 
is  also  one  of  the  nonassignable  duties.  They  must 
be  continuously  inspected  by  persons  competent  to 
perform  that  duty ;  and  the  negligence  of  the 
person  engaged  in  performing  this  duty  is  the 
negligence  of  the  master.  Cooper  v.  Railroad  Co.. 
24  W.  Va.  87 :  Riley  v.  West  Virginia,  etc.,  R.  Co., 
27  W.  Va.  145  ;  Norfolk,  etc.,  R.  Co.  v.  Houchins.  95 
Va.  896,  28  S.  E.  Rep.  578 :  Madden  v.  Chesapeake, 
etc.,  R.  Co.,  28  W.  Va.  610,  57  Am.  Rep.  095  ;  Norfolk, 
etc.,  R.  Co.  V.  Nuckols,  91  Va.  207,  27  S.  E.  Rep.  342  ; 
Norfolk,  etc.,  R.  Co.  v.  Nunnally,  88  Va.  540. 14  S.  £. 
Rep.  807.  Thus,  it  has  been  held  that  it  is  the 
duty  of  a  railroad  company  not  only  to  furnish 
a  reasonably  well  constructed  railway  and  tracks 
for  the  use  of  its  employees,  but  it  must  also 
exercise  continued  supervision  over  the  same  and 
keep  them  in  good  and  safe  repair  and  condition. 
Riley  V.  West  Virginia,  etc.,  R.  Co.,  27  W.  Va.  146. 
So  where  a  brakeman  was  injured  by  the  breaking 
loose  of  a  hand  hold  attached  to  a  car  which  it  was 
necessary  for  him  to  take  hold  of  in  the  perform- 
ance of  his  duty,  and  the  defect  was  one  that  could 
have  been  discovered  by  careful  inspection  of  the 
car.  the  company  was  held  liable  for  the  injury, 
though  the  proximate  cause  of  the  Injury  was  the 
negligence  of  the  inspector  charged  with  the  duty  of 
inspecting  the  appliances.  Cooper  v.  Railroad  Co., 
24W.  Va.  87. 

Pacts  Charging  Master  with  Duty  to  inspect.— Where 
facts  exist  which  are  sufficient  to  cause  a  man  of 
ordinary  prudence  and  caution  to  believe  that  the 
Instrumentalities  are  in  such  condition  that  their 
continued  use  will  cause  them  to  break  or  give  away, 
and  endanger  the  life  of  the  servante,  the  master  is 
liable  if  he  does  not  forthwith  use  reasonable  dili- 
gence and  care  to  discover  and  repair  the  defect. 
Thus  where  the  plaintiff,  a  fireman,  was  injured  in 
an  accident  due  to  the  failure  of  the  company  to 
suitably  inspect  the  coupling  pin  after  it  had  been 
subjected  to  a  strain  which  was  likely  to  have  in- 
jured it,  and  which  ought  to  have  suggested  to  the 
company  the  propriety  of  an  inspection,  the  com- 
pany was  held  liable  for  the  injury.  Norfolk,  etc., 
R.  Co.  V.  Nunnally,  88  Va.  540,  14  S.  E.  Rep.  887. 

In  a  somewhat  similar  case  a  servant  had  his  leg 
broken  by  reason  of  a  chain  which  was  worked  with 
a  ratchet  breaking.  The  evidence  showed  that 
while  the  plaintiff  was  working  the  ratchet  the 
noise  made  by  the  chain  was  heard.  The  work  was 
stopped,  and  again  the  same  noise  was  heard,  and 
the  ratchet  again  stopped.  The  plaintiff  was  afraid 
that  the  chain  would  break  and  injure  him,  but  the 
defendant  being  present  assured  him  that  there 
was  no  danger  and  ordered  him  to  continue  work. 
The  court  held  that  when  the  defendant  saw  that 
the  men  were  fearing  the  chain  would  break,  it  was 
his  duty,  before  ordering  them  to  proceed,  to  exam- 
ine it  to  see  that  It  was  safe,  and  as  he  did  not 
examine  it  his  liability  depended  upon  whether  or 
not  an  examination  by  him  would  have  dlHcloeed 
defects  which  ought  to  have  been  known  to  him, 
and  which  he  could  have  avoided  by  proper  care 
and  caution.    Hoffman  v.  Dickinson,  81  W.  Va.  149, 0 
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5.  DUTY  TO  PROVIDE  SUFFICIENT  FORCE  OF 
COMPETENT  SERVANTS. 

SUtement  of  Rule.— It  is  the  duty  of  the  master  to 
exercise  reasonable  care,  prudence  and  discretion 
in  employing  and  retalnln^r  a  snfflclent  force  of 
careful,  responsible  and  trustworthy  servants.  He 
must,  on  enffasrinfir  a  servant,  make  reasonable  in* 
vestlpation  into  his  character,  habits  of  life,  and 
fitness  for  the  dischar^re  of  the  duties  to  be  assigned 
to  him.  If  the  master  is  nesrlisrent  in  performinsr 
this  duty  he  will  be  held  liable  for  injuries  to  his 
servants  occasioned  by  the  neirliflrence,  incapacity, 
or  intemperance  of  their  fellow  servants.  Norfolk, 
etc..  R.  Co.  V.  Donnelly,  88  Va.  858,  14  S.  £.  Rep.  602: 
Norfolk,  etc..  R.  Co.  v.  Thomas.  90  Va.  206,  IT  S.  E. 
Rep.  884,  44  Am.  St.  Rep.  906;  Dinsree  v.  Unrue,  98  Va. 
247.  35  S.  E.  Rep.  794:  Madden  v.  Chesapeake,  etc.,  R. 
Co..  28  W.  Va.  610,  57  Am.  Rep.  095;  Norfolk,  etc.,  R. 
Co.  V.  Ampey,  98  Va.  108,  26  S.  E.  Rep.  228:  Norfolk, 
etc.,  R.  Co.  V.  Nuckols,  91  Va.  207,  27  S.  E.  Rep.  842; 
Jones  V.  Old  Dominion  Cotton  Mills,  82  Va.  140: 
South  West  Imp.  Co.  v.  Smith,  86  Va.  806. 7  S.  E.  Rep. 
365:  Norfolk,  etc.,  R.  Co.  v.  Houchins,  95  Va.  398,  28  S. 
E.  Rep.  678;  Core  v.  Ohio  River  R.  Co.,  88  W.  Va.  466, 
18  S.  E.  Rep.  506:  Williams  v.  Thacker  Coal  Co.,  44  W. 
Va.  !)09,  30  S.  E.  Rep.  107:  Norfolk,  etc.,  R.  Co.  v. 
Oraham,  96  Va.  480,  81  S.  E:  Rep.  604. 

Duty  to  Provide  •  Suffictent  Force  of  Sery«at8.^The 
sreneral  rule,  which  exempts  the  master  from  liar 
bility  tohlssery.ants  for  injuries  received  by  them 
in  the  course  of  the  employment,  does  not  apply 
where  he  undertakes  to  run  dangerous  machinery 
with  insufficient  help,  in  consequence  of  which  the 
servant  is  injured:  for  such  conduct  on  the  part  of 
the  master  is  nefirlisrence,  and  constitutes  a  recog- 
nized exception  to  the  creneral  rule.  South  West 
Imp.  Co.  V.  Smith.  85  Va.  306,  7  S.  E.  Rep.  365.  For 
Example,  the  plaintiff,  a  boy  thirteen  years  of  acre, 
was  in  the  service  of  the  defendant  corporation, 
beinfir  enffafired  in  the  weavinir  department  of  its 
cotton  mills,  *'to  sweep  the  floor,  carry  water,  and 
fill  the  buckets  with  quills."  The  danfirerous  ma- 
chinery of  the  weavinsr  department  was  at  the  time 
bein ST  operated  with  insufficient  help,  and  an  em- 
ployee of  the  defendant,  actinsr  as  its  agent  called 
on  the  plaintiff  for  help,  and  ordered  him  into  a 
position  of  dansrer,  the  result  of  which  was  irrepa- 
rable injury  to  him.  The  defendant  corporation 
was  held  liable  in  damages  for  the  injury  thus  sus- 
tained by  the  plaintiff.  Jones  v.  Old  Dominion 
Cotton  Mills,  82  Va.  140. 

Application  of  Rule  to  Railroads.— It  is  the  duty  of  a 
railroad  company  to  see  that  the  persons  in  charge 
of  their  enfirines  and  trains  are  competent  to  All 
their  respective  t)08itions.  Accordingly  it  is  held 
that  where  an  engineer,  without  authority  so  to  do, 
places  an  inexperienced  and  incompetent  flreman 
In  charge  of  an  ensrine,  the  company  is  liable  for 
unavoidable  injuries  that  result  to  other  employees 
by  such  fireman's  unskillful  manaarement  of  the 
ensrine,  for  the  reason  that  it  is  a  breach  of  the  duty 
the  company  owes  to  its  employees  to  exercise  ordi- 
nary care  ■  iti«  providing  and  retaining  competent 
servants.  Core  v.  Ohio  River  R.  Co.,  88  W.  Va.  456.  18 
S.  E.  Rep.  596. 

5ame— Proof  of  Boffineer's  Incompetency.— But,  when 
an  action  is  founded  on  the  Incompetency  of  a  flre- 
man temporarily  in  chargre  of  an  engine,  the  plaintiff 
must  prove  that  the  flreman  was  so  inexperi- 
enced in  the  management  of  the  engine  that  it  was 
not  an  exercise  of  ordinary  care  to  place  him  in 
charge  thereof,  he  not  being  reasonably  safe  and 


fit  for  the  employment :  that  be  was  guilty  of  mis- 
management of  the  engine  by  reason  of  his 
experience  and  unskiUfullness  :  and  that  such  mis- 
management was  the  proximate  cause  of  the  plain- 
tiff's injury.  Core  v.  Ohio  River  R.  Co.,  88  W.  Va. 
456,  18  S.  E.  Rep.  596. 

Operators  of  Mines  Must  Employ  Competent  **Boas*' 
—West  Virginia  Statutory  Provision.— Under  the  W. 
Va.  Code  of  1801.  sec.  11,  p.  995,  it  is  the  duty  of  an 
operator  or  atrent  of  a  coal  mine  to  employ  a  compe- 
tent mine  boss,  and,  having  employed  him  accord- 
ing^ to  the  provision  of  this  section,  his  duty  to  his 
employees  in  relation  to  those  duties  which  the 
statute  prescribes  may  be  performed  by  the  mine 
boss  is  performed,  and  the  operator  or  a^ent  is  not 
liable  for  injuries  arising  from  the  negllsrence  of 
the  mine  boss,  as  he  is  a  fellow  servant  of  the  other 
employees.  William  v.  Thacker  Coal,  etc,  Co.,  44 
W.  Va.  699,  30  S.  E.  Rep.  107. 

Jury  May  Be  Instructed  as  to  This  Duty.- Where 
there  is  any  evidence  tending  to  show  that  the  mas- 
ter has  failed  to  exercise  due  care  In  the  selection 
of  servants  and  foreman  it  is  proper  to  instruct  the 
Jury  with  regard  to  the  master's  duty  in  this  respect. 
Dingee  v.  Unrue,  98  Va.  247.  35  S.  E.  Rep.  794. 

6.  DUTY  TO  PROVIDE  RUCHES  FOR  CONDUCT 
OF  BUSINESS. 

Duty  to  Adopt  Rules.— It  is  the  duty  of  a  master 
who  Is  engraged  In  a  complex  and  dangerous  busi- 
ness which  requires  definite  rules  for  the  protection 
and  safety  of  his  servants,  to  adopt  rules  for  that 
purpose,  and  a  failure  to  do  so    is  personal  negli- 
gence, which  renders  him  responsible  for  all  Inju- 
ries to  his  servants  resulting  therefrom.    Moore 
Lime  Co.  v.  Richardson,  96  Va.  326. 28  S.  E.  Rep.  SS4  : 
Norfolk,  etc.,  R.  Co.  v.  Donnelly,  88  Va.  853, 14  S.  E. 
Rep.  693  ;  Richmond  Granite  Co.  v.  Bailey,  92  Va.  664, 
24  S  E.  Rep.  232 :  Madden  v.  Chesapeake,  etc.  R.  Co.. 
28  W.  Va.  610,  67  Am.  Rep.  695 ;    Norfolk,  etc..  R. 
Co.  V.  Houchins,  95  Va.  396,  88  S.  E.  Rep.  578  :  Rich- 
lands  Iron  Co.  V.  Elkins,  90  Va.  249, 17  S.  £.  Rep.  880. 
But  the  mere  failure  of  the  master  to  enact  rules 
for  the  performance  of  simple  duties,  the  danarer  at- 
tending the  discharge  of  which  is  obvious,  does  not 
constitute  negligence,  unless,  from  the  nature  of 
the  work  in  which  the  servants  are  employed,  the 
master,  in  the  exercise  of  reasonable  care,  should 
have  foreseen  and  anticipated   the  necessity  for 
such  rules.    Norfolk,  etc.,  R.  Co.  v.  Oraham,  96  Va. 
480,  31  S.  E.  Rep.  604  :  Moore  Lime  Co.  v.  Richardson. 
96  Va.  326, 28  S.  £.  Rep.  384.    Thus,  it  has  been  held 
that  the  occasional  moving  of  cars  by  hand  on  a 
railroad  siding  Is  not  a  work  of  such  nature  as  to 
require  a  promulgation  of  rules  for  the  government 
of  servants  engaged  therein.    Moore  Lime  Co.  v. 
Richardson,  95  Va.  826.  88  S.  E.  Rep.  884. 

Duty  to  Exercise  Reasonable  Care  In  Brinctaflr  Rales 
to  the  Knowledge  of  Servants.- Not  only  is  it  the  duty 
of  a  master,  who  is  engaged  in  a  complex  and  dan- 
crerous  business,  to  adopt  rules  for  the  protection  and 
safety  of  his  servants  engaged  therein,  but  he  must 
also  exercise  reasonable  care  and  diligence  in  bring-- 
Ing  them  to  the  knowledge  of  the  servants,  and  In 
seeing  that  they  are  enforced.  But  in  bringing  the 
rules  to  the  notice  of  the  servants,  and  In  enforcing 
them,  he  Is  only  bound  to  exercise  reasonable  care 
and  his  duty  In  this  respect  is  performed  by  the 
selection  of  competent  servants  to  receive  and  trans- 
mit the  orders,  and  negligence  by  them  In  perform- 
ing this  duty  Is  a  risk  of  the  employment  taken  by 
the  co-employee  when  he  enters  the  service.  Oliver 
V.  Ohio  River  R.  Co..  42  W.  Va.  708,  26  S.  E.  Rep.  444; 
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Gregory  v.  Ohio  River  R,  Co.,  87  W.  Va.  606,  16  S.  E. 
Rep.  819. 

RnlM  Do  Not  Bind  Servant  UnloM  Ho  Hu  Knowledge 
of  ThcnL— Rules  of  master  do  not  bind  the  servant 
like  public  law  binds  every  man,  but  they  must  be 
brought  to  the  servants  knowledge  in  order  to  bind 
bim.  Gregory  v.  Ohio  River  R.  Co.,  87  W.  Va.  606.  16 
S.  E.  Rep.  810:  Crlswell  v.  Railroad  Co.,  80  W.  Va.  796. 
fl  S.  E.  Rep.  81. 

Rnka  lor  Onldance  of  Superior  Servants.— Where  the 
master  prescribes  rales  for  the  guidance  of  his 
superior  servants  and  the  rules  are  disregarded  by 
the  superior  servants,  the  master  is  liable  for  inju- 
ries to  servants  of  an  Inferior  grade  occasioned 
thereby.  Thus  where  a  railroad  company  pre- 
scribed rules  for  the  guidance  of  its  foreman,  so  as 
to  reduce  the  danger  of  collisions  on  its  road,  and  a 
collision  occurred  by  reason  of  the  failure  of  the 
foreman  to  observe  such  rules,  the  company  was 
held  liable  to  a  servant  for  injuries  resulting  from 
such  neglect  Crlswell  v.  Pittsburg,  etc.,  R.  Co.,  8C 
W.  Va.  798,  6  S.  £.  Rep.  81.  See  monographic  note  on 
"Fellow  Servants" 

Breadi  off  Rules  by  Servant  Amounts  to  Contributory 
N«gilgcnoe.— Where  a  servant  is  injured  while  act- 
ing In  direct  contravention  of  a  reasonable  rule 
made  by  the  master  for  the  safety  of  his  servants, 
of  which  rule  he  has  notice,  and  which  he  has  prom- 
ised to  obey,  this  is  such  contributory  negligence  as 
bars  his  recovery  for  the  injury.    Overby  v.  Chesa- 
peake, etc,  R.  Co.,  87  W.  Va.  684,  16  S.  £.  Rep.  818. 
For  a  full  discussion,  see  post,  "Contributory  Negli- 
teacc  of  Servant— Disregard  of  Rules." 
7.  DUTY  TO  WARN  AND  INSTRUCT  SERVANT. 
(kneral  Rule.— The  master  must  use  reasonable 
care  and  diligence  to  warn  his  servants  against 
nich  accidents  and  casualties  as  may  be  reasonably 
foreseen.    It  is  also  his  duty  to  instruct  young  or 
bexperlenced  servants  as  to  the  dangers  incident 
to  tbe  employment  so  that  the  servant  may  avoid 
beini:  injured  by   the  exercise  of  ordinary  care. 
The  master,  however,  owes  no  duty  to  the  servant 
to  warn  and  instruct  him  of  dangers  which  are  so 
open  and  obvious  as  to  be  apparent  to  any  reason- 
able man,  for  the  servant  assumes  the  risk  of  them 
at  tbe  time  of  entering   into  the    employment. 
Richmond  Granite  Co.  v.  Bailey.  08  Va.  564.  24  S.  £. 
Bep.  288:  Daniel  v.  Chesapeake,  etc.,  R.  Co.,  86  W. 
Va.  897.  15  S.    E.  Rep.   168.   88  Am.    St   Rep.   870: 
Moore  Lime   Co.   v.  Richardson,  95  Va.  826,  28  S. 
E.  Rep.  8S4:  Stewart  v.  Ohio  River  R.  Co.,  40  W.  Va. 
ns.  90  S.  E.  Rep.  082;  Michael  v.  Roanoke  Machine 
Works.  90  Va.  492.  19  S.  E.  Rep.  261,  44  Am.  SL  Rep. 
W:  Richmond  Locomotive  Works  v.  Ford,  94  Va. 
ttr.  S7  S.  E.  Rep.  509. 

As  to  Known  Dancers— A  servant  who  has  been 
engaged  for  a  number  of  years  in  the  work  of  the 
master,  and  who  has  full  knowledge  of  its  danger, 
to  not  entitled,  while  engaged  in  his  usual  employ- 
oenL  to  warning  of  dangers  reasonably  to  be 
apprehended,  nor  Is  it  the  duty  of  the  master  to 
vam  the  servant  against  dangers  which  are  open 
and  obvious.  Hence  the  mere  failure  of  the  fore- 
man and  fellow  servant  of  a  gang  of  hands  engaged 
in  moving  cars  on  a  siding  to  give  warning  of 
tbe  approach  from  behind  of  a  car  by  which  a 
member  of  the  gang  is  injured,  is  not  negligence 
for  which  the  master  is  liable,  although  it  has  been 
<nstomary  for  the  foreman  to  give  such  warning 
vnder  like  circumstances.  Moore  Lime  Co.  v.  Rich- 
ardson, 06  Va.  886,  88  S.  £.  Rep.  884:  Stewart  v. 
OUo  River  R.  Co.,  40  W.  Va.  188.  20  S.  £.  Rep.  922, 


Duty  to  Inexperienced  Servants.— it  is  the  duty  of 
the  master  to  inform  an  inexperienced  servant  of; 
dangers  ordinarily  Incident  to  the  service,  and  if 
he  fails  to  do  so,  and  the  servant  has  no  oppor- 
tunity to  learn  of  them,  he  will  not  be  held  to 
assume  risks  not  obvious  to  one  of  his  age,  exper- 
ience and  judgment.  But  this  rule  only  applies 
where  the  danger  is  known,  or  ought  to  be  known, 
to  the  master,  and  of  which  the  servant,  on  account 
of  his  youth  or  inexperience,  is  ignorant,  and  which 
he  cannot  reasonably  be  expected  to  discover  by 
the  exercise  of  ordinary  care.  Richmond  Locomo- 
tive Works  V.  Ford.  94  Va.  627,  87  S.  E.  Rep.  609; 
Michael  v.  Roanoke  Machine  Works,  90  Va.  498,  19 
S.  £.  Rep.  861,  44  Am.  St  Rep.  927;  Dlngee  v.  Unrue. 
98  Va.  247,  85  S.  E.  Rep.  794.  Thus  where  a  servant  is 
ordered  to  temporarily  work  in  another  department 
of  the  master's  general  business  where  the  work  is 
of  such  a  different  character  that  it  cannot  be  said 
to  be  within  the  scope  of  his  employment,  he  does 
not,  by  obeying  such  orders,  necessarily  assume 
the  risk  incident  to  the  work.  Michael  v.  Roanoke 
Machine  Works,  90  Va.  492, 19  S.  E.  Rep.  261,  44  Am. 
St.  Rep.  927. 

Duty  to  Warn  Servant  Encaged  In  Bnirroselnir 
Duties.— A  servant  has  a  right  to  assume,  when 
placed  in  a  situation  of  danger  where  engrossing 
duties  are  required  of  him,  that  the  master  will 
not,  without  proper  warning,  submit  him  to  other 
perils  unknown  to  him,  and  from  which  the  work 
exacted  necessarily  distracts  his  attention.  The 
failure  of  the  master  to  so  warn  the  servant  is 
negligence  for  which  he  is  liable  In  case  injury 
results  to  the  servant  while  thus  engaged.  Michael 
V.  Roanoke  Machine  Works,  90  Va.  492,  19  S.  E.  Rep. 
861,  44  Am.  St  Rep.  927. 

Warning  of  Danger  Must  Be  Given  In  the  Usual 
Manner.— Where  it  is  the  duty  of  the  master  to  warn 
the  servant,  the  servant  has  the  right  to  expect 
that  the  warning  shall  come  from  the  usual  source 
and  in  the  usual  manner,  and  a  warning  given  in 
an  unusual  manner  and  coming  from  an  unusual 
and  unexpected  source  will  not  charge  him  unless 
it  is  actually  heard  by  him.  Thus,  where  a  servant 
in  the  exercise  ot  due  care,  received  an  Injury  by 
being  struck  by  a  rope,  one  end  of  which  was  at- 
tached to  a  car  and  the  other  to  an  engine,  and 
which  suddenly  became  taut  by  the  application  of 
steam,  it  appeared  that  a  foreman,  who  was  not  a 
fellow  servant  with  the  injured  servant  instead  of 
waiting  for  the  servant  to  receive  the  usual  notifi- 
cation of  the  starting  of  the  engine,  himself  called 
to  the  servant  that  the  engine  was  about  to  start 
and  ordered  the  engineer  to  start  the  engine  at 
once.  It  also  appeared  that  owing  to  the  confusion 
of  starting  and  to  the  fact  that  the  notice  came 
from  an  unusual  and  unexpected  source,  it  was 
unheard  by  the  servant  It  was  held  that  the  fail- 
ure to  give  the  servant  the  usual  notice  was  negli- 
gence for  which  the  company  was  liable.  Richmond 
Granite  Co.  v.  Bailey.  92  Va.  654,  84  S.  E.  Rep.  288. 

Duty  to  Instruct— The  master  must  not  only  give 
the  servant  warning  of  danger,  but  he  must  also 
give  him  such  instruction  as  will  enable  him  to 
avoid  injury,  unless  both  the  danger  and  means  of 
avoiding  it,  while  he  is  performing  the  service  re- 
quired, are  apparent  But  he  is  not  bound  to 
anticipate  extraordinary,  unusual  or  improbable 
occurrences  which  involve  Inattention  on  the  part 
of  the  servant.  Stewart  v.  Ohio  River  R.  Co.,  40  W. 
Va.  188,  20  S.  E.  Rep.  932;  Daniel  v.  Chesapeake,  etc., 
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R.  Co.,  86  W.  Va.  897. 15  S.  E.  Rep.  182,  SS  Am.  St  Rep. 

V.  ASSUMPTION  OF  RISKS  BY  SERVANT. 

1.  RISKS  ORDINARILY  INCIDENT  TO  SERV- 
ICE. 

General  Rule.— Aservaiit  entering  into  the  employ- 
ment of  a  master  assumes  sncli  risks  as  are  ordi- 
narily incident  to  the  employment  from  causes 
open  and  obvious,  tbe  dansrerons  character  of  which 
he  has  had  opportunity  to  observe,  and  he  must 
exercise  reasonable  care  and  caution  for  his  own 
safety  while  enflracred  in  the  master's  service. 
McDonald  v.  Norfolk,  etc.,  R.  Co.,  95  Va.  08,  27S.  E. 
Rep.  821;  Bertha  Zinc  Co.  v.  Martin.  98  Va.  791,  22  S. 
E.  Rep.  869:  Turner  v.  Norfolk,  etc.,  R.  Co.,  40  W. 
Va.  675.  28  S.  E.  Rep.  88;  Michael  v.  Roanoke  Machine 
Works.  90  Va.  492. 19  S.  E.  Rep.  261,  44  Am.  St  Rep. 
927;  Norfolk,  etc.,  R.  Co.  v.  Oilman,  88  Va.  289,  18  S. 
E.  Rep.  475:  Berns  v.  Oaston  Gas  Coal  Co.,  27  W.  Va. 
286;  Norfolk,  etc.,  R.  Co.  v.  Cottrell,  88  Va.  512,  3  S.  E. 
Rep.  128;  Chesapeake,  etc.,  R.  Co.  v.  Lee.  84  Va.  642, 
5  S.  E.  Rep.  579;  Moon  v.  Richmond,  etc.,  R.  Co..  78 
Va.  745;  Southwest  Imp.  Co.  v.  Andrew,  86  Va.  270,  9 
S.  E.  Rep.  1015;  Stewart  v.  Ohio  River  R.  Co.,  40  W. 
Va.  188,  20  S.  E.  Rep.  922;  Robinson  v.  Dinlnny,  96  Va. 
41.  80  S.  E.  Rep.  442;  Hoffman  v.  Dickinson,  81  W.  Va. 
142,  6  S.  E.  Rep.  58;  Daniel  v.  Chesapeake,  etc.,  R. 
Co.,  36  W.  Va.  a07.  15  S.  £.  Rep.  162.  32  Am.  St.  Rep. 
870;  Robinson  v.  West  Virginia,  etc.,  R.  Co.,  40  W. 
Va.  668,  21  S.  E.  Rep.  727;  Clark  v.  Richmond,  etc.,  R 
Co..  78  Va.  709;  Richmond,  etc..  R.  Co.  v.  Risdon,  87 
Va.  385, 12  S.  E.  Rep.  786;  McVey  v.  St.  Clair  Co.,  49  W. 
Va.  412.  88  6.  £.  Rep.  648;  Seldomridffe  v.  Chesapeake, 
etc.,  R.  Co..  46  W.  Va.  669.  88  S.  E.  Rep.  293;  Oliver  v. 
Ohio  River  R.  Co.,  42  W.  Va.  708,  26  S.  E.  Rep.  444; 
Moore  Lime  Co.  v.  Richardson,  95  Va.  826,  28  S.  E. 
Rep.  884;  Baltimore,  etc.,  R.  Co.  v.  McKenzie,  81  Va. 
71;  Norfolk,  etc.,  R.  Co.  v.  Nuckols,  91  Va.  207,  21  S. 
E.  Rep.  342;  Kniffht  v.  Cooper,  36  W.  Va.  232, 14  S.  E. 
Rep.  999;  Davis  v.  Nuttallsbursr  Coal,  etc.,  Co..  84  W. 
Va.  600,  12  S.  E.  Rep.  589;  Richlands  Iron  Co.  v. 
Elkins,  90  Va.  249,  17  S.  E.  Rep  890;  Skidmore  v.  West 
Virginia,  etc.,  R  Co.,  41  W.  Va.  293,  28  S.  E.  Rep.  713; 
Riley  V.  Railway  Co.,  27  W.  Va.  146;  Norfolk,  etc., 
R.  Co.  V.  Jackson,  85  Va.  489,  8  S.  E.  Rep.  870;  Russell 
Creek  Coal  Co.  v.  Wells,  96  Va.  416,  31  S.  E.  Rep.  614; 
Wooddell  V.  Improvement  Co.,  38  W.  Va.  28, 17  S.  E. 
Rep.  386;  Norfolk,  etc.,  R  Co.  v.  Brown,  91  Va.  668,  22 
S.  E.  Rep.  496;  Richmond,  etc..  R  Co.  v.  Tribble,  97 
Va.  495,  24  S.  E.  Rep.  278. 

In  a  recent  case  the  court  drew  a  distinction 
between  the  risks  incident  to  the  service  and  the 
risks  ordinarily  incident  to  it,  saying  that  the 
servant  assumes  the  latter  but  not  the  former. 
Moore  Lime  Co.  v.  Richardson.  95  Va.  826,  28  S.  E. 
Rep.  384. 

Risk  of  Negligence  of  Fellow  Servsnts.— One  of  the 
risks  assumed  by  the  servant  when  entering  into 
the  service  is  the  risk  of  danger  arising  from  the 
nefrlisrence  of  his  fellow  servants.  In  other  words, 
the  master  is  exempt  from  liability  to  his  servants 
for  Injuries  arising  from  the  neffliffence  or  default 
of  their  fellow  servants.  Baltimore,  etc.,  R.  Co.  v. 
McKenzie,  81  Va.  71;  Daniel  v.  Chesapeake,  etc..  R. 
Co..  36  W.  Va.  397.  15  S.  E.  Rep.  162,  32  Am.  St.  Rep. 
870;  Southwest  Imp.  Co.  v.  Smith,  85  Va.  306,  7  S.  E. 
Rep.  866;  McVey  v.  St  Clair  Co.,  49  W.  Va.  412.  38 
S.  E.  Rep.  648.  See  monoirraphic  note  on  "Fellow 
Servants." 

Risks  Oatslde  Scope  of  Employment  Not  Aasumed.— 
The  servant  assumes  only  such  risks  as  are  within 
or  naturally  incident  to  the  service,  and,  if  he  is 


ordered  to  temporary  work  in  another  depart- 
ment of  the  master's  business  where  the  work  is  of 
such  a  different  character  that  it  cannot  be  said  to 
be  within  the  scope  of  the  employment  he  does  not 
by  obeying  such  orders,  necessarily  assume  the 
risk  incident  to  the  work.  Michael  v.  Roanoke 
Machine  Work.  90  Va.  492.  19  S.  E.  Rep.  261.  44  Am. 
St  Rep.  927:  Shufirart  v.  Norfolk,  etc.,  R.  Co.,  2  Va. 
Dec.  146:  Harris  v.  C.  &0.  Ry.  Co.,  2Va.  Dec.  248. 
See  post,  this  note,  "Contributory  Neffliffence  of 
Servant" 

Application  of  Rule  to  Infant  Servants.— The  fact 
that  the  servant  is  an  infant  is  immaterial  if  be  has 
sufficient  understanding  to  fully  appreciate  the 
nature  and  extent  of  the  risk,  and  the  master  has 
not  nesrlected  to  take  due  precaution  to  inform  him 
of  the  dangers.  The  question  as  to  the  capacity  of 
the  servant  to  understand  the  nature  of  the  risks 
taken,  and  the  question  whether  the  master  neir- 
lected  to  take  due  precaution  to  inform  him  of  the 
dansrers,  are  questions  of  fact  for  the  jury,  as  to 
which  there  need  be  no  averment  in  the  declaration. 
Southwest  Imp.  Co.  v.  Smith,  86  Va.  806,  7  S.  £.  Rep. 
866;  Norfolk,  etc..  R.  Co.  v.  Cottrell,  83  Va.  512,  8  S. 
E.  Rep.  123. 

2.  PATENT  AND  OBVIOUS  DEFECTS  AND 
DANGERS. 

a.  Genkral  Rulx.— As  the  law  presumes  notice  of 
those  perils  which  are  open  and  obvious,  and  which 
the  employee  has  the  opportunity  to  ascertain,  a 
servant  when  he  enters  the  service  of  the  master, 
besides  assumine*  all  the  risks  ordinarily  Incident 
to  the  service,  is  also  held  to  assume,  as  a  general 
rule,  all  risks  from  causes  which  are  known  to  him. 
or  should  be  readily  discernible  by  a  person  of  his 
asre  and  capacity  in  the  exercise  of  ordinary  care. 
Southern  Ry.  Co.  v.  Mauzy,  98  Va.  692,  37  S.  E.  Rep. 
285;  Norfolk,  etc..  R.  Co.  v.  Jackson.  85  Va.  489,  8  S. 
E.  Rep.  370;  Stewart  v.  Ohio  River  R  Co.,  40  W.  Va. 
188,  20  S.  E.  Rep.  922;  Reese  v.  Wheeling,  etc.  R.  Co.. 
42  W.  Va.  888,  26  S.  E.  Rep.  204;  Sexton  v.  Tamer,  89 
Va.  841, 15  S.  £.  Rep.  862. 

b.  In  Placb  of  Work. 

Qeneral  Rnle.— A  servant  who  knows  the  nnsafe 
condition  of  the  place  in  which  he  is  working  is  not 
compelled  to  continue  the  work,  but  if  he  does  con- 
tinue it,  without  exercising  ordinary  prudence  and 
care  for  his  safety,  he  must  be  held  to  assume  not 
only  the  risks  ordinarily  incident  to  the  service 
when  he  entered  upon  it  but  such  as  became  known 
to  him  durlnsr  the  proerress  of  the  work,  or  which 
were  readily  discernible  to  a  person  of  his  are  and 
capacity  in  the  exercise  of  ordinary  care.  The 
servant  Is  under  as  great  obligation  to  provide  for 
his  own  safety  from  such  dansrers  as  are  known  to 
him  or  are  discernible  by  ordinary  men  on  bis  part, 
as  the  master  is  to  provide  for  him,  and  the  neffli- 
flrence  of  the  master  does  not  excuse  the  servant  for 
the  failure  to  exercise  such  care,  if  such  failure  was 
the  cause  of  the  injury.  Russell  Creek  Coal  Co.  v. 
Wells,  96  Va.  416.  81  S.  £.  Rep.  614;  Berns  v.  COal  Co., 
27  W.  Va.  286;  Robinson  v.  Dinlnny,  96  Va.  41,  ao  S. 
E.  Rep.  442. 

Overhead  Bridges  and  Tunnels.— A  servant  acceptins^ 
service  on  a  railway  with  knowledge  of  the  charac- 
ter and  position  of  structures  from  which  he  is 
liable  to  receive  injury,  cannot  call  upon  his  em- 
ployer to  make  alterations  to  secure  his  greater 
safety,  nor  to  respond  in  damages  for  injuries  re- 
ceived from  his  want  of  care  while  passing-  nnder 
or  through  such  structures.  Thus  where  a  bridge  or 
tunnel  through  which  a  brakeman  must  pass  is  too 
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low  to  permit  his  passace  in  safety  while  standlnir 
upright  on  the  car.  and  he  is  warned  of  this  fact  at 
the  lime  of  or  before  enterinff  into  the  service  of  the 
company,  he  cannot  recover  damasres  because  of 
Injuries  inflicted  upon  him  by  such  bridsre  or  tunnel 
by  his  cominfiT  in  contact  with  it  while  standing  up- 
right  on  the  car.  Williamson  v.  Newport  News, 
etc..  Co ,  34  W.  Va.  057,  12  S.  E.  Rep.  824.  See  also. 
Clark  T.  Richmond,  etc..  R.  Co.,  78  Va.  709  ;  Nelson  v. 
Chesapeake,  etc..  R.  Co..  88  Va.  971. 14  S.  £.  Rep.  838 : 
Hafiner  t.  Chesapeake,  etc..  R.  Co.,  96  Va.  688.  31  s: 
£.  Bep.  8B9  :  Chesapeake,  etc.,  R.  Co.  v.  Hafner.  90 
Va.  631. 19  S.  £.  Rep.  106  ;  Sheeler  v.  Chesapeake,  etc., 
B.  Co..  81  Va.  188 ;  Norfolk,  etc,  R.  Co.  v.  Marpole.  97 
Va.  S94. 34  S.  E.  Rep.  462.  See  ante,  this  note,  **Con- 
tributory  Necrlifirence  of  Servant'* 

Dangers  In  ninlnff.— Where  the  plaintiff,  a  minor, 
was  injured  in  performini;  work  which  he  had 
sonffht  because  of  the  srreater  ease  and  profit  Inci- 
dent to  it,  thonffh  knowing  at  the  time  that  its  per- 
formance was  attended  with  extraordinary  dansrers, 
it  was  held  that  he  had  assumed  these  extraordinary 
risks  at  the  time  of  accepting  the  work  and  the 
master  was  not  liable  for  the  Injury.  Kniirht  v. 
Cooper,  96  W.  Va.  233, 14  S.  E.  Rep.  999. 

c  Iv  Machinbbt  and  Appliances. 

Tke  Rnle  Stated.— A  servant  cannot  recover  of  the 
master  damages  for  an  injury  resulting  from  de- 
fective machinery  and  appliances  where  the  defect 
is  open  and  obvious  and  known  to  the  servant,  and  he 
with  such  knowledge  continues  to  use  such  macbin- 
erv  and  appliances  for  a  lonsr  period  of  time  without 
notice  to  the  master  or  objections  of  any  kind. 
Blverside  Cotton  Mills  v.  Qreen,  96  Va.  58,  84  S.  E. 
Rep.  963 :  McDonald  v.  Norfolk,  etc.,  R.  Co..  96  Va. 
96,37  S.  £.  Rep.  831 ;  Norfolk,  etc.,  R.  Co.  v.  McDon- 
ald. 86  Va.  352,  13  S.  E.  Rep.  706  ;  Darracott  v.  Chesa- 
peake, etc..  R.  Co..  83  Va.  288,  2  S.  £.  Rep.  511  ;  Hoff- 
man V.  Dickinson.  31  W.  Va.  142,  6  S.  E.  Rep.  58 ; 
Scldomridsre  v.  Chesapeake,  etc.,  R.  Co..  46  W.  Va. 
SSB,  38  S.  £.  Rep.  293  ;  Norfolk,  etc.,  R.  Co.  v.  Jackson, 
S  Va.  489.  8  S.  £.  Rep.  370. 

But  the  servant  does  not  assume  the  extraordi- 
nary risk  aristnir  from  defective  machinery  unless 
he  has  knowledsre  thereof  and  then  chooses  to  re- 
main in  the  employment.  Rich  lands  Iron  Co.  v. 
Elkins.  90  Va.  249,  17  S.  £.  Rep.  890. 

Osngers  Must  Be  5ach  as  WouM  Coovtnce  an  Ordl- 
asry  Man  That  an  Accident  Would  Probably  Ensue.— 
While  the  sreneral  rule  of  law  is  that  an  employee, 
knowing  of  defects  in  machinery,  appliances,  or  in 
his  workinfiT  place,  and  still  continuing  in  service, 
assumes  the  risk,  and  cannot  recover  from  his  em- 
ployer damages  for  injury  arising  from  such  de- 
fects, yet  the  rule  is  not  without  exception.  Mere 
continuance  in  service  with  such  knowledsre  is  not 
•nfflcient  to  charsre  the  servant  with  havinir 
assumed  the  risk.  He  need  not  stop  in  every  in- 
stance of  knowleffe  of  a  defect,  but  may  run  some 
risk  by  continuing  service,  provided  the  defects  be 
not  plainly  dangerous,  or  be  not  such  as  ouffht'to 
induce  a  pmdent,  careful  man  to  believe  that  ac- 
cident would  likely  ensue,  and  that,  looking*  to  his 
safety,  he  should  not  continue  the  work.  Graham 
T.  KewburfiT.  etc..  Coal  Co..  88  W.  Va.  273.  18  S.  E. 
Bep.  584. 

Brafcenum  Astaniag  Risk  of  Dangerous  Couplings. 
—A  brakeman,  entering  the  service  of  a  railroad 
company,  assumes  the  risk  of  accident  arising  from 
theuaeof  dangerous  appliances  which  he  knew  to 
lie  in  use  by  the  company  at  the  time  when  he  ac- 
cepted service.    Thus  where  a  brakeman,  who  had 


an  opportunity  to  know  the  character  of  couplings 
used  by  the  company  by  whom  he  was  employed, 
was  Injured  in  coupling  cars  with  the  "three  link 
couplings," -a  coupling  the  making  of  which  is 
attended  with  more  than  ordinary  danger,— it  was 
held  that  the  company  was  not  liable.  Darracott 
V.  Chesapeake,  etc.,  R.  Co.,  83  Va.  388,  2  S.  E.  Rep. 

511.  See  also,  Norfolk,  etc.,  R.  Co.  v.  Cottrell,  88  Va. 

512,  3  S.  E.  Rep.  123. 

In  an  action  against  a  railroad  company  to  re- 
cover for  the  death  of  a  brakeman.  killed  while 
attempting  to  couple  cars  with  mismatched  coup- 
lers, it  appeared  that  on  entering  into  the  service 
of  the  company,  the  deceased  had  been  informed 
that  mismatched  couplers  were  used  by  the  com- 
pany, and  had  been  told  of  the  danger  in  mak- 
ing couplings  with  them,  and  had  been  instructed 
how  to  make  them  safely;  that  he  continued  to  use 
such  couplers  in  the  service  of  the  company  for 
nearly  a  year,  making  no  remonstrance  or  com- 
plaint It  was  held  that  he  must  be  taken  to  have 
assumed  the  risk  and  the  company  was  not  respon- 
sible. McDonald  v.  Norfolk,  etc.,  R  Co..  95  Va.  98, 
27  S.  E.  Ret>.  821,  8  Am.  &  Eng.  R  Cas.,  N.  S.,  552: 
Norfolk,  etc.,  R  Co.  v.  McDonald.  88  Va.  352,  IS  S.  £. 
Rep.  706. 

d.  In  Methods  of  Wobk.— The  servant  assumes 
the  risk  or  hazard  of  the  business  as  the  master 
conducts  it,  and  if  he  knows  the  method  of  the  serv- 
ice, and  still  remains  in  the  service,  he  cannot  re- 
cover, although  there  may  be  a  safer  way  or 
method  of  doing  the  same  business.  Norfolk,  etc., 
R.  Co.  V.  Briggs,  1  Va.  Dec.  767;  Improvement  Co. 
V.  Andrew,  86  Va.  270,  9  S.  E.  Rep.  1015;  Richmond, 
etc..  R.  Co.  V.  Norment.  84  Va.  167,  4  S.  E.  Rep.  311. 
Thus  in  a  case  in  which  the  method  of  doing  the 
work  was  inhuman,  and  there  was  a  safer  and 
better  way  to  do  it,  and  it  was  folly  in  the  servant 
to  engage  in  it,  yet  as  the  danger  was  open  and 
obvious,  there  could,  it  was  held,  be  no  recovery 
against  the  master  for  injuries  to  the  servant. 
Robinson  v.  Dininny,  96  Va.  41.  30  S.  E.  Rep.  443; 
Skidmore  v.  West  Virginia,  etc.,  R.  Co.,  41  W.  Va. 
293,  33  S  E.  Rep.  713;  Oliver  v.  Ohio  River  R.  Co.,  42 
W.  Va.  70S,  26  S.E.  Rep.  444;  Woodell  v.  West  Vir- 
ginia Imp.  Co.,  88  W.  Va.  28,  17  S.  E.  Rep.  886. 

3.  LATENT  DEFECTS  AND  DANGERS. 
Unknown  to  riaster.— Where  the  danger  consists  in 

a  latent  defect  not  apparent  by  the  use  of  ordinary 
diligence  on  the  part  of  the  master,  and  the  servant 
has  the  same  chance  of  ascertaining  the  defect  as 
the  master,  no  liability  attaches  to  the  master  for 
an  injury  to  the  servant  resulting  therefrom.  Skid- 
more  V.  West  Virginia,  etc..  R.  Co.,  41  W.  Va.  293.  83 
S.  E.  Rep.  713. 

Known  to  riaster.— But  where  there  are  latent  de- 
fects and  hazards  incident  to  the  occupation,  of 
which  the  master  knows  or  ought  to  know,  it  is  his 
duty  to  warn  the  servants  of  them,  and,  failing  to 
do  so,  he  is  liable  to  him  for  any  injury  that  he  may 
sustain  in  consequence  of  such  neglect;  and  this 
rule'  applies  even  where  the  danger  or  hazard  is 
patent,  if,  through  youth,  inexperience,  or  other 
cause,  a  servant  Is  incompetent  to  fully  understand 
and  appreciate  the  nature  of  the  hazard.  Turner 
V.  Norfolk,  etc..  R.  Co.,  40  W.  Va.  675,  82  S.  E.  Rep.  88. 

4.  RISKS  ARISING  FROM  MASTER'S  NEGLI- 
GENCE.—When  the  servant  shows  that  his  injury 
was  in  consequence  of  ah  increased  risk,  and  one 
notordinarily  incident  to  his  employment,  but  grow- 
ing out  of  the  master's  negligence,  the  burden  of 
proof  is  upon  the  master  that  the  servant  knew  of 
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and   understood  ttae  Increased    danger.    Norfolk, 
etc..  R.  Co.  V.  Ward,  90  Va.  687,  10  S.  E.  Rep.  849. 

5.  REMAINING  IN    SERVICE  UPON    PROMISE 
TO  REPAIR. 

Express  Promise  to  Repair.— Where  the  servant 
makes  complaint  of  the  defective  appliance,  and  the 
master.  In  response  thereto,  promises  to  remedy  the 
defect,  the  servant  may  continue  In  the  employment 
for  such  time  as  Is  reasonably  sufficient  for  the  pur- 
pose of  repairing-,  without  thereby  assuminff  the 
risk  of  Injury,  or  waiving  his  rljjrht  of  action  in  case 
he  is  InJ  ured,  except  where  the  dang-er  Is  so  palpable, 
immediate,  and  constant  that  no  one  but  a  reckless 
person  would  expose  himself  to  it,  even  after  receiv- 
ing- such  promise  or  assurance.  Virginia,  etc.. 
Wheel  Co.  v.  Chalkley,  98  Va.  82, 84  S.  E.  Rep.  970, 5  Va. 
Law  Reg.  703,  ahd  note :  McKelvey  v.  Chesapeake, 
etc.,  R.  Co.,  35  W.  Va.  500,  14  S.  E.  Rep.  201. 

Where  Servant  Has  Reasonable  Qrounds  to  Believe 
That  Repairs  Will  Be  Made.— And,  If  the  servant,  even 
thoufifh  he  knew  of  the  existence  of  the  defects  at 
the  time  of  entering-  into  the  employment,  has  rea- 
sonable grounds  to  believe  that  the  master  has  cured 
or  will  immediately  cure  the  same,  he  is  not  guilty 
of  nejjrlig-ence  in  remalninfir  in  the  service  and  may 
recover  for  the  injury  caused  by  such  negligence  of 
the  master.  Berns  v.  Oaston  Oas  Coal  Co.,  27  W. 
Ta.286. 

VI.  CONTRIBUTORY  NBOUOBNCB  OP  SERVANT. 

1.  SERVANT  MUST  EXERCISE  ORDINARY 
CARE.— That  a  person  who,  by  his  own  default,  has 
brought  upon  himself  a  loss  or  injury,  can  claim  no 
compensation  for  it  from  another,  is  a  principle  of 
universal  application.  In  the  law  of  master  and 
servant  It  is  well  settled  that  If  the  servant  is  in- 
jured, and  his  own  negligence  is  the  proximate 
cause  of  his  injury,  he  cannot  recover  of  the  mas- 
ter, no  matter  how  neflrllfirent  the  master  may  have 
been.  The  servant  is  bound  to  exercise  reasona- 
able  or  ordinary  care  to  protect  himself  from 
dangers  which  are  known  or  discernible  to  him,  and 
negligence  on  the  part  of  the  master  does  not  ex- 
cuse the  servant  from  failure  to  exercise  such  care. 
Russell  Creek  Coal  Co.  v.  Wells,  90  Va.  410,  81  S.  E. 
Rep.  014  ;  McDonald  v.  Railroad  Co.,  95  Va.  105.  27  S. 
E.  Rep.  821  :  Bertha  Zinc  Co.  v.  Martin,  93  Va.  791,  22 
S.  E.  Rep.  809  :  Robinson  v.  Dinlnny,  90  Va.  41,  80  S. 
E.  Rep.  442  ;  Johnson  v.  Chesapeake,  etc.,  R.  Co.,  88 
W.  Va  200.  18  S.  E.  Rep.  578  ;  Seldomridre  v.  Chesa- 
peake, etc.,  R.  Co.,  40  W.  Va.  500,  83  S.  £.  Rep.  203; 
Kniffht  V.  Cooper,  80  W.  Va.  282,  14  S.  £.  Rep.  999  ; 
Norfolk,  etc.,  R.  Co.  v.  Cromer,  99  Va.  703,  40  S.  E. 
Rep.  54  :  Robinson  v.  West  Virginia,  etc.,  R.  Co.,  40 
W.  Va.  588,  21  S.  E.  Rep.  727 ;  Darracott  v.  Chesa- 
peake, etc.,  R.  Co.,  88  Va.  288,  2  S.  E.  Rep.  511. 

So  where  the  injury  is  caused  by  the  mutual  fault 
of  both  parties,  but  It  would  not  have  happened 
except  for  the  culpable  negligence  of  the  injured 
party,  concurring-  with  that  of  the  other  party, 
there  can  be  no  recovery  of  damages  by  the  x^rty 
Injured,  unless  the  injury  could  have  been  avoided 
after  the  defendant  had  notice  of  the  negligence  of 
the  plaintiff,  or  was  wanton  or  malicious.  Eastburn 
V.  Norfolk,  etc.,  R,  Co.,  34  W.  Va.  081, 12 S.  E.  Rep.  819 : 
McCreery  v.  Ohio  River  R.  Co.,  49  W.  Va.  301,  38  S.  E. 
Rep.  534. 

The  servant,  however.  Is  only  bound  to  exercise 
ordinary  care  :  that  is,  lie  is  only  required  to  do 
that  which  a  man  of  ordinary  prudence  would  have 
done  under  like  circumstances.  Norfolk,  etc.,  R. 
Co.  V.  Ampey,  93  Va.  108,  25  S.  E.  Rep.  230. 


Application  of  Rule  to  Infanta.— Where  an  infant 
servant,  who  is  properly  charg-eable  with  contribu- 
tory neglig-ence,  by  reason  of  his  maturity  and  ex- 
perience, is  guilty  of  negllfirence  which  contributes 
to  the  injury  received  by  him,  the  master  is  not 
responsible.  McDaniel  v.  Lynchburg^  Cotton  Mills 
Co.,  99  Va.  140,  37  S.  E.  Rep.  781.  An  infant  employee, 
however,  has  a  right  to  rely  upon  the  superior  skill 
and  knowledge  of  the  foreman  having-  authority 
over  him,  and  if,  in  obedience  to  such  foreman's 
direction,  he  runs  into  unknown  dangers,  agrainst 
which  it  is  the  duty  of  the  foreman  to  warn  taim. 
but  which  duty  the  foreman  neg-Iigently  fails  to 
perform,  he  cannot  be  held  to  be  g^uilty  of  contrib- 
utory neg-lig-ence  or  to  have  assumed  the  risk  of 
such  dangers.  Turner  v.  Norfolk,  etc.,  R.  Co.,  40  W. 
Va.  075,  22  S.  E.  Rep.  83. 

2.  RIGHT  TO  RELY  ON  ASSURANCES  OP 
SAFETY.— Where  a  servant  is  told  by  the  master 
that  the  machinery  and  appliances  are  In  a  safe 
and  proper  condition,  the  servant  has  the  riffbt 
to  rely  upon  this  assurance.  Thus,  in  a  case  in 
which  the  servants,  believing^  that  the  machin- 
ery was  out  of  order  and  about  to  break,  stopped 
work,  and  were  assured  by  the  master  that 
there  was  no  danger,  and  told  to  g-o  ahead 
with  the  work,  it  was  held  that  the  master  was 
liable.  Hoffman  v.  Dickinson,  81  W.  Va.  142,  6  S.  E. 
Rep.  58.  See  also.  Graham  v.  Newburg-,  etc..  Goal 
Co.,  88  W.  Va.  278,  18  S.  E.  Rep.  584. 

8.  NEGLIGENCE  MUST  BE  PROXIMATE  CAUSE 
OP  INJURY. 

PialntlfTs  NeBllcenceMttst  Be  Last  NeffHseiit  Act.— 
If  an  injury  has  resulted  from  a  certain  wronsful 
act  or  omission,  but  only  through  or  by  means  of 
some  interveninfiT  cause,  from  which  last  cause  the 
Injury  follows  as  a  direct  and  immediate  conse- 
quence, the  law  will  refer  the  damag-es  to  the  last 
or  proximate  cause,  and  refuse  to  trace  it  to  that 
which  is  remote.  Therefore  in  order  for  the  neirli- 
g-ence  of  the  plaintiff  to  bar  his  recovery  it  must  be 
shown  that  his  was  the  last  nefirllg-ent  act  contrlbnt- 
lug  to  the  injury.  Schwartz  v.  ShuU.  45  W.  Va.  40S. 
81  S.  E.  Rep.  914:  Norfolk,  etc.,  R.  Co.  v.  Brown,  91  Va. 
008,  22  S.  E.  Rep.  490;  Cawley  v.  Wlnifrede  R.  Co.,  SI 
W.  Va.  110,  5  S.  E.  Rep.  818;  Darracott  v.  Chesapeake, 
etc.,  R.  Co.,  88  Va.  288.  2S.  E.  Rep.  511:  Sexton  t. 
Turner,  89  Va.  341, 15  S.  E.  Rep.  802:  McCreery  v.  Ohio 
River  R.  Co.,  49  W.  Va.  801,  88  S.  E.  Rep.  584:  Rich- 
mond, etc.,  R.  Co.  V.  Tribble.  97  Va.  495,  94  S.  E.  Rep. 
278. 

Hence  though  an  employee  of  a  railway  corpora- 
tion is  not,  at  the  time  of  the  collision  and  of  his 
Injury  thereby,  at  his  post  of  duty,  or  at  the  place 
where  the  rules  of  the  company  require  him  to  be, 
and  his  conduct  contributes  to  the  accident,  yet  if 
such  conduct  was  not  the  direct,  immediate,  and 
proximate  cause  of  the  accident,  and  It  could  have 
been  avoided  by  the  exercise  of  ordinary  care  and 
di^Ifirence.  which  the  company  and  its  vice  principal 
failed  to  exert,  then  it  is  answerable  to  the  injured 
servant  Daniel  v.  Chesapeake,  etc.,  R.  Co.,  S6  W. 
Va.  897, 15  S.  E.  Rep.  102,  83  Am.  St  Rep.  870. 

Negligence  Must  Contribute  to  but  Need  Not  Bo  Sole 
Cause  of  Injury.— The  negligence  of  the  plaintiff,  in 
order  to  bar  his  recovery,  must  contribute  directly 
to  the  Injury:  but  It  is  not  essential  to  the  defence 
of  contributory  negligence  that  the  plaintiff's  fanlt 
should  have  been,  in  any  degree,  the  cause  of  the 
event  by  which  he  was  injured.  It  is  enough  to 
defeat  him,  if  the  Injury  might  have  been  avoided 
by  his  exercise  of  ordinary  care.    The  question  to  be 
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determined  in  erery  case  is  not  whether  the  neffli- 
rence  caused  but  whether  it  contribnted  to  the 
injury  of  which  he  complains.  This  it  may  do  by 
exposing^  him  to  the  risk  of  injury,  quite  as  effectu- 
ally as  if  he  committed  the  very  act  which  injured 
him.  Neither  is  It  necessary  that  the  plaintiff's 
nerUffence  should  have  contribnted  to  the  injury  in 
any  greater  decree  than  the  nesrlig-ence  of  the 
defendant.  Norfolk,  etc..  R.  Ck>.  y.  Cromer.  99  Va. 
78S.  40  S.  E.  Rep.  M. 

PreTloiM  N«sll8Cticc  of  Plaintiff  Does  Not  Bar  Recov- 
«7-— When  at  the  time  an  injury  is  inflicted  it  miffht 
have  been  avoided  by  reasonable  care  on  the  part 
of  the  defendant,  the  plaintiff  can  recover  damages 
notwithstanding'  his  previous  negligence.  Virginia, 
etc,  R.  Oa  V.  White,  84  Va.  496,  10  Am.  St.  Rep.  874,  5 
&  £.  Rep.  578. 

4.  WORKING  WITH  KNOWLEDGE  OF  DE- 
FECTS AND  DANGERS. 

The  Rale.— Where  the  servant  engages  in  a  service 
with  knowledge  of  defects  existing  In  the  instru- 
mentalities of  work,  or  where  he  willfully  encoun- 
ters other  dangers  which  are  known  to  him.  or  are 
notorious,  the  master  is  not  responsible  for  any 
injury  occasioned  thereby.  Hoffman  v.  Dickinson, 
SI  W.  Va.  14S.  6  S.  E.  Rep.  58 ;  Turner  v.  Norfolk,  etc.. 
R.  Co.,  40  W.  Va.  075,  £S  S.  E.  Rep.  88 ;  Stewart  v. 
Ohio  River  R.  Co.,  40  W.  Va.  188,  20  S.  E.  Rep.  9S2 ; 
Humphreys  v.  Newport  News,  etc.,  Co.,  83  W.  Va. 
HMOS.  £.  Rep.  89  ;  Seldomridge  v.  Chesapeake,  etc., 
B.  Ca.  16  W.  Va.  509.  83  S.  E.  Rep.  298 ;  Reese  v. 
Wheeling,  etc,  R.  Co.,  42  W.  Va.  388,  20  S.  E.  Rep.  204  ; 
Davis  V.  Nnttallsburg  Coal,  etc.,  Co.,  84  W.  Va.  600, 
12 S.  E.  Rep.  589  :  Knight  v.  Cooper,  86  W.  Va.  282, 14 
S.  E.  Rep.  999 ;  Richmond  Granite  Co.  v.  Bailey,  92 
Va.  554.  94  S.  £.  Rep.  282  :  Piedmont,  etc..  111.  Co.  v. 
Patteson,  84  Va.  747,  6  S.  £.  Rep.  4 ;  Southern,  etc., 
Oo.  V.  Clemenu,  96  Va.  1. 84  S.  E.  Rep.  951  :  Chesa- 
peake, etc.,  R.  Co.  V.  Liash.  2  Va.  Dec  842  :  Norfolk, 
etc..  R.  Co.  V.  Emmert,  88  Va.  040,  3  S.  E.  Rep.  146  ; 
Norfolk,  etc,  R.  Co.  v.  McDonald,  88  Va.  868, 18  S.  E. 
Bep.  706 :  Massie  v.  Peel  Splint  Coal  Co.,  41  W.  Va. 
m  24  S.  E.  Rep.  644. 

AppUcattoo  of  Role. 

Low  BrMgcs.— While,  as  seen  above,  it  is  negligence 
for  a  railroad  company  to  operate  its  road  with 
bridges  so  low  as  not  to  permit  their  employees  to 
pass  under  them  while  standing  upon  the  top  of  the 
cars,  yet  it  is  well  settled  that  employees  who  have 
notice  of  the  dangerous  character  of  these  bridges, 
must  exercise  reasonable  care  on  their  part  to  avoid 
Injury,  and  a  failure  on  their  part  to  exercise  ordi- 
nary care,  resulting  in  an  injury  to  them,  is  contrib- 
utory negligence  which  bars  a  recovery.  Thus 
where  a  brakeman,  who  had  been  warned  of  the 
dangerous  character  of  low  bridges  on  the  road,  and 
who  had  passed  under  them  on  several  occasions 
during  the  daytime,  was  injured  while  standing  on 
top  of  a  freight  car  which  passed  under  the  bridge 
at  night,  it  was  held  that  there  could  be  no  recovery, 
as  the  plaintiff's  negligence  had  contributed  to  his 
injury,  dark  v.  Richmond,  etc.,  R.  Co.,  78  Va.  709, 
49  Am.  Rep.  894.  See  also,  Williamson  v.  Newport 
News,  etc,  Co.,  84  W.  Va.  667, 12  S.  E.  Rep.  824  :  Nel- 
son V.  Chesapeake,  etc,  R.  Co.,  88  Va.  971,  14  S.  E. 
Bep.  838  ;  Haffner  v.  Chesapeake,  etc,  R.  Co.,  96  Va. 
588.  81  S.  E.  Rep.  899 :  Chesapeake,  etc,  R.  Co.  v. 
Hafner,  90  Va.  681,  19  S.  E.  Rep.  166. 

In  Sheeler  v.  Chesapeake,  etc.  R.  Co.,  81  Va.  188,  69 
Am.  Rep.  664.  a  fireman,  without  orders  and  in  vio- 
ladoo  of  the  mles  of  the  company,  opened  an  ash- 
pan,  whereby  fire  was  communicated  to  waste  in  a 


Journal  box.  Then  without  orders  or  necessity  h<i 
stood  outside  of  the  engine  on  the  steps  of  the 
engine  and  tender,  and  endeavored  to  extinguish 
the  fire  with  a  hose,  and  while  so  employed  was 
struck  by  the  side  of  a  bridge,  the  dangerous  char- 
acter of  which  was  well  known  to  him,  and  killed. 
It  was  held  that  the  company  was  not  liable. 

The  fact  that  the  employee  does  not  know  of  his 
exact  locality  or  the  proximity  of  the  bridge,  by 
reason  of  darkness,  fog,  or  other  natural  or  artifi- 
cial causes  Incident  to  his  employment,  is  imma- 
terial. Norfolk,  etc.,  R.  Co.  v.  Marpole.  97  Va.  694,  84 
S.  E.  Rep.  462. 

Using  Inproper  Appliances  without  Warning  Master. 
—A  servant  who  knows  that  unsuitable  appliances 
are  being  used  to  do  the  master's  work,  or  that  the 
appliances  have  not  been  properly  adjusted,  and 
also  knows  that  his  foreman  or  master  is  ignorant 
of  the  fact,  is  gnllty  of  Inexcusable  negligence 
where  he  proceeds  with  the  work  without  informing 
them  thereof.  Thus,  where  the  plaintiff,  an  intelli- 
gent and  experienced  employee,  who  knowingly 
assisted  In  making  an  improper  adjustment  of 
appliances,  when  suitable  appliances  for  the  safe 
and  proper  adjustment  had  been  furnished  by  the 
master  and  were  in  easy  reach,  and  it  was  shown 
that  he  was  further  negligent  in  not  warning  the 
foreman  of  the  dangerous  character  of  the  appli- 
ances, it  was  held  that  the  company  was  not  liable, 
foe  an  injury  received  by  the  plaintiff  while  making 
the  adjustment  of  the  appliances  by  order  of  the 
foreman,  who  was  ignorant  of  their  defective  con- 
dition. White  V.  Newport  News,  etc.,  R.  Co..  96  V a. 
355,  28  S.  E.  Rep.  677. 

Defective  Condition  of  Bumpers  on  Railroad  Csrs.^ 
Where  a  servant,  engaged  in  coupling  cars,  was 
injured  by  reason  of  the  alleged  defective  condition 
of  the  bumper  or  drawhead.  which  he  had  recently 
used,  and  whose  condition  it  was  part  of  his  duty  to 
observe,  it  was  held  that  he  was  negligent  and 
could  not  recover.  Norfolk,  etc.,  R.  Co.  v.  Emmert, 
88  Va.  640,  8  S.  E.  Rep.  145. 

Coupling  Cars  of  Unequal  Heights.— Where  a  brake- 
man,  knowing  that  cars  were  of  unequal  height  and 
that  crooked  links  were  used  to  couple  them,  went 
in  between  a  car  that  was  approaching  by  his  own 
signal,  and  a  stationary  car,  and  used  a  straight  link 
to  make  the  coupling,  thereby  allowing  the  bumper 
of  the  former  to  pass  under  the  bumper  of  the 
latter,  by  which  means  he  was  caught  between 
them  and  injured,  it  was  held  that  the  employer 
was  not  liable.  Norfolk,  etc.,  R.  Co.  v.  Emmert,  88 
Va.640,  8S.E.Rep.  145. 

Ctoing  between  Cars  to  Couple  Them  Where  Couplings 
Are  Mismatched.— In  Norfolk,  etc.,  R.  Co.  v.  Mc- 
Donald, 88  Va.  352,  18  S.  E.  Rep.  706,  a  brajceman 
knowing  that  the  couplings  were  mismatched, 
placed  a  pin  in  a  moving  car,  and  remained  between 
the  two  cars  to  shake  the  pin  in  position,  when  he 
might  safely  have  made  the  coupling  by  placing  the 
pin  in  the  standing  car,  and  letting  it  be  shaken  into 
position  by  the  concussion.  It  was  held  that  he  was 
guilty  of  such  negligence  as  barred  a  recovery 
against  the  company. 

Using  Rope  Known  to  Bo  In  Unsafe  Condition.— In 
Chesapeake,  etc..  R.  Co.  v.  Sparrow,  98  Va.  680,  37  S. 
E.  Rep.  802,  the  court,  while  conceding  that  the 
servant  in  this  case  lost  his  life  by  the  use  of  a 
defective  rope  at  a  ferry,  of  which  defect  the  mas- 
ter had  notice,  and  which  it  was  his  duty  to  replace, 
held  that  as  the  servant  had  better  knowledge  of 
the  condition  of  the  rope  than  the  master,  and  the 
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defect  beinff  open  and  obTious,  the  contrlbntory 
neg-liffence  on  his  part  in  continuing-  to  use  it  barred 
bis  recovery. 

dlmbing  m  Telegraph  Pole  Known  to  Be  Dsnarer- 
ous.— The  plaintiff,  an  employee  of  a  telephone 
company,  was  directed  by  the  latter's  foreman  to 
cltmb  a  pole,  which  had  been  previously  condemned 
and  marked,  as  were  all  poles  needing  repairs.  The 
plaintiff  knew  of  the  mark  on  the  pole,  but  it  ap- 
peared safe  until  he  had  cut  the  last  wire,  when  it 
fell,  causluflr  the  injury  complained  of.  It  was  held 
that  the  question  whether  or  not  the  plaintiff  was 
eruilty  of  contributory  nerliflrence  was  for  the  jury. 
Southern  Bell  Tel.  &  Tel:  Ck>.  v.  Clements,  OS  Va.  1, 
M  S.  E.  Rep.  951. 

Electric  Wires  Inproperiy  InsuUited.— lu  an  action 
ag-ainst  an  electric  lig-ht  company  for  killing  a  serv- 
ant, it  was  proved  that  he  was  sent  to  look  for  a 
break  in  the  circuit  while  the  current  was  on,  and 
took  with  him  a  defective  shunt<ord.  He  found 
the  break,  and  in  trying  to  turn  on  the  current, 
grasped  the  cord  at  the  defective  end,  and,  at  the 
same  time,  put  his  other  hand  on  the  naked  end  of 
the  live  wire,  whereby  the  current  passed  through 
and  killed  him.  Had  he  grasped  the  wire  above  the 
exposed  end  he  would  not  have  been  injured,  not- 
withstanding the  fact  that  the  shunt-cord  was  de- 
fective in  not  being  insulated  throughout  its  entire 
length.  It  was  held  that  the  evidence  failing  to 
show  negligence  on  the  defendant's  part  unmixed 
with  the  servant's  contributory  negligence  was  not 
sufficient  to  sustain  a  verdict  for  the  plaintiff. 
Piedmont,  etc..  Co.  v.  Patteson,  84  Va.  747,  6  S.  E. 
Rep.  4. 

Marks  on  Cars  Insnfflcieot  to  Charge  Servant  with 
Notice  of  Defects.— Chalk  marks,  meaning  "out  of 
order,"  placed  on  cars  to  inform  the  road  from 
which  they  were  received  that  the  cars  were  out  of 
order  when  received,  and  that  the  defendant  com- 
pany was.  therefore,  not  liable  for  their  repair,  are 
not,  as  a  matter  of  law,  notice  to  a  brakeman  that 
the  bumpers  are  defective,  so  as  to  prevent  a  re- 
covery for  his  death  caused  by  coupling  the  cars. 
Chesapeake,  etc.,  R.  Co.  v.  Lash,  2  Va.  Dec.  842. 

5.  DISREGARD  OF  RULES. 

Qeneral  Rule.— Where  the  master  has  adopted 
reasonable  rules  for  the  conduct  of  his  business, 
and  has  exercised  due  care  In  bringing  them  to  the 
knowledge  of  the  servant  and  seeing  that  they  are 
properly  enforced,  he  is  not  liable  to  a  servant  for 
an  Injury  received  In  consequence  of  his  disobe- 
dience of  the  rules,  as  disobedience  under  such 
circumstances  amounts  to  contributory  negligence 
on  the  part  of  the  servant,  and  bars  his  recovery. 
But,  in  order  for  the  servant's  disobedience  of  the 
rules  to  amount  to  such  contributory  negligence  as 
•to  bar  his  recovery,  it  is  well  settled  that  the  breach 
of  the  rules  must  have  been  the  proximate  cause  of 
the  injury.  Darracott  v.  Chesapeake,  etc.,  R.  Co.,  88 
Va.  288, 2  S.  £.  Rep.  511, 5  Am.  St.  Rep. 266;  Richmond, 
etc..  R.  Co.  V.  PannlU.  88  Va.  562, 16  S.  E.  Rep.  748: 
Norfolk,  etc.,  R.  Co.  v.  Brlggs,  1  Va.  Dec.  757;  Rich- 
mond, etc.,  R.  Co.  V.  Dudley,  90  Va.  804.  18  S.  E.  Rep. 
274:  Shenandoah,  etc.,  R.  Co.  v.  Lucado.  86  Va.  890, 10 
S.  E.  Rep.  422;  Norfolk,  etc.,  R.  Co.  v.  Lindamood,  1 
Va.  Dec.  748;  Norfolk,  etc.,  R.  Co.  v.  Donnelly,  88  Va. 
858,  14  S.  E.  Rep.  602;  Eastburn  v.  Norfolk,  etc.,  R. 
Co..  34  W.  Va.  681,  12  S.  E.  Rep.  819;  Overby  v.  Chesa- 
peake, etc.,  R.  Co..  87  W.  Va.  524.  16  S.  E.  Rep.  818: 
Davis  v.  Nuttallsburg  Coal,  etc.,  Co.,  84  W.  Va.  500.  12 
S.  E.  Rep.  589:  Robinson  v.  West  Virginia,  etc..  R. 
Co.,  40  W.  Va.  588,  21  S.  E.  Rep.  727;  Norfolk,  etc.,  R. 


Co.  v..  Houchins,  96  Va.  806,  28  S.  £.  Rep.  678;  Beall  v. 
Pittsburgh,  etc.,  R.  Co.,  88  W.  Va.  685,  18  S.  E.  Rep. 
729;  Johnson  v.  Chesapeake,  etc.,  R.  Co.,  88  W.  Va. 
906. 18  S.  E.  Rep.  578;  Norfolk,  etc.,  R.  Co.  v.  Marpole. 
97  Va.  604,  84  S.  E.  Rep.  468;  Sheeler  v.  Chesapeake, 
etc.,  R.  Co.,  81  Va.  188,  50  Am.  Rep.  664;  Richmond, 
etc.,  R.  Co.  V.  Tribble,  97  Va.  495.  24  S.  E.  Rep.  87a 

Rule  Where  Compllaoce  with  Rules  laipractiGable.— 
But  the  general  rule  does  not  apply  where  the 
master  is  guilty  of  negligence,  and  the  servant  Is 
ordered  to  perform  work  in  regard  to  which  rules 
have  been  promulgated  by  the  master,  and  it  is 
impracticable  to  comply  with  the  rules,  as  in  snch 
case,  the  master  Is  liable  for  an  Injnry  sustained  by 
the  servant  while  performing  the  service.  Accord- 
ingly it  has  been  held  that  a  brakeman,  injured 
through  the  negligence  of  the  company  while  coup- 
ling cars  under  orders,  has  a  right  of  action  against 
the  company,  though  the  coupling  is  made  by  hand, 
contrary  to  the  rules  of  the  company,  it  being 
Impracticable  to  use  a  stick  as  required  by  the  rules. 
Richmond,  etc.,  R.  Co.  v.  Rudd,  88  Va.  648,  14  S.  E. 
Rep.  861. 

SpecUlc  liMtanoea  of  VIolatton  of  Rules. 

Qettittg  on  and  off  Train  While  In  Motion.— Where  a 
rule  of  the  railroad  company  forbade  their  servants 
from  getting  on  and  off  trains  when  in  motion,  a 
servant  who  was  injured  while  getting  off  a  moving 
engine  by  tripping  over  wires  which  were  exposed, 
failed  In  an  action  against  the  company.  Overby  v. 
Chesapeake,  etc.,  R.  Co.,  87  W.  Va.  624. 16  S.  E.  Rep. 
818. 

And  so  where  a  section  hand  was  killed  in  attempt- 
ing to  mount  a  passing  engine,  contrary  to  the  rules 
of  the  company  of  which  he  had  notice,  it  was  held 
that  the  company  was  not  liable  :  and  It  was  imma- 
terial whether  or  not  his  getting  on  the  engine  was 
objected  to  by  those  In  charge  of  IL  Shenandoah 
Valley  R.  Co.  v.  Lucado.  86  Va.  890. 10  S.  E.  Rep.  4S8. 

Coupling  Cars  by  Hand.— Where  the  rules  of  the 
company  require  couplings  to  be  made  with  a  stick 
when  practicable,  the  company  is  not  liable  for  in- 
juries received  by  brakeman  while  making  the 
coupling  without  a  stick.  If  the  stick  can  be  used  to 
advantage.  Richmond,  etc.,  R.  Co.  v.  Pannill.  80  Va. 
562. 16  S.  E.  Rep.  748;  Darracott  v.  Chesapeake,  etc., 
R.  Co..  88  Va.  288,  2  S.  E.  Rep.  511 :  Norfolk,  etc,  R. 
Co.  V.  Brlggs.  1  Va.  Dec.  757. 

Coupling  Cars  While  In  Motion.— And  where  a  brake* 
mauls  Injured  while  violating  a  rule  of  the  com- 
pany which  forbids  the  coupling  of  cars  while  in 
motion,  he  cannot  recover.  Johnson  v.  Chesapeake, 
etc.,  R.  Co..  88  W.  Va.  206. 18  S.  E.  Rep.  678  ;  Darracott 
V.  Chesapeake,  etc.,  R.  Co.,  88  Va.  288.  2  S.  E.  Rep.  511. 

Running  Cars  down  Grade  ^without  an  Bngtoa. — 
Where,  contrary  to  the  rules  of  the  company,  a  con- 
ductor allowed  cars  to  be  shifted  and  run  down 
grade  without  an  engine  to  control  them,  and  while 
he  was  between  the  cars  a  brakeman,  Mithout  ob- 
jection from  the  conductor,  caused  another  car  to 
run  down  the  same  way,  which,  by  reason  of  defect- 
ive brakes,  became  unmanageable  and  ran  into  the 
first-named  cars  with  such  violence  as  to  cause  in- 
jury to  the  conductor,  It  was  held  that  the  conductor 
could  not  recover.  Richmond,  etc.,  R.  Co.  v.  Dudley, 
90  Va.  804,  18  S.  E.  Rep.  274. 

Failure  to  Report  Defects  In  Appttanoes— Using  Defect* 
Hra  Appliances.— Where  a  rule  of  the  company  re- 
quired brakemen  to  know  for  themselves  that  the 
brakes  and  appliances  were  in  proper  condition, 
and,  in  case  they  needed  repairs,  either  to  make  the 
repairs  themselves  or  report  the  defect  to  the  proper 
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parties,  and  a  brakeman  was  iajared  while  attempt- 
lag  to  apply  the  brakes,  knowing  that  a  defect  existed 
iji  them  which  he  had  not  attempted  to  repair  or 
report  to  the  proper  parties,  it  was  held  that  the 
company  was  not  liable  for  the  injury,  as  the  brake- 
man's  nefflipence  in  disobeying  the  rules  of  the 
company  contributed  to  his  injury.  Beall  v.  Pitts* 
bargb.  etc..  R.  Co.,  S8  W.  Va.  636, 18  S.  £.  Rep.  729. 

Fallare  to  Apply  Brakes  Where  Train  5epartttes.— 
Where  the  rules  of  a  company  provided  that  upon  a 
train  partlnflr.  the  flagman  should  Immediately  apply 
xht  brakes  and  stop  the  cars,  and  the  enffineman 
should  keep  the  front  part  of  the  train  in  motion  un- 
til the  detached  portion  was  stopped,  it  appeared 
that  after  a  train  parted  a  distance  of  at  least  four 
or  flTe  miles  was  covered  before  the  rear  portion  of 
the  train*  movinir  with  its  own  momentum,  overtook 
and  collided  with  the  front  portion.  It  was  held.  In 
an  action  by  a  brakeman  for  injuries  received  in 
the  collision,  that  the  train  beinr  equipped  with  suf- 
ficient brakes  to  stop  it.  the  proximate  cause  of  the 
collision  was  the  neirliffent  failure  of  the  plaintiff 
and  his  fellow  servants  to  apply  the  brakes,  and  that 
therefdre  the  company  was  not  liable.  Richmond, 
etc.  R.  Co.  V.  Tribble.  97  Va.  486, 34  S.  E.  Rep.  278. 

Psilm  to  Inspect  C«rs  Picked  up  In  Transit.— Con- 
dnctdrs  who  are  required  by  the  rules  of  the  com- 
pany to  inspect  all  cars  picked  up  in  transit  cannot 
recover  for  injuries  received  by  them  by  reason  of 
failure  to  inspect  such  cars.  Richmond,  etc.,  R.  Co. 
T.  Dudley.  90  Va.  901.  18  S.  £.  Rep.  374.  See  arUe,  this 
note,  "Duty  to  Provide  Rules  for  Conduct  of  Busi- 
ness." 

&  DISREGARD  OF  WARNINGS  OR  SIGNALS.— 
Where  a  servant  disreffards  warnings  or  signals, 
ciren  by  the  master  to  prevent  injury  to  the  serv- 
iai,  the  master  is  not  responsible.  Thus,  in  Nor- 
folk, etc.  R.  Co.  V.  WUUams,  80  Va.  166.  16  S.  E.  Rep. 
9CS,  the  plaintiff,  an  en^ineman,  started  his  train 
from  a  station  and  ran  about  seven  hundred  yards, 
attaining  the  speed  of  about  twenty  or  twenty-five 
miles  an  hour,  when  he  saw  freig-ht  cars  about  forty 
yards  ahead,  which  had  been  stored  on  the  sidinijr 
and  had  gotten  loose  and  moved  down  on  the  main 
track.  The  freisrht  cars  had  displaced  the  switch 
so  as  to  expose  the  danger  signal  which  the  plain- 
tiff mlffht  have  seen,  as  well  as  the  cars,  in  ample 
time,  if  he  had  exercised  reasonable  care.  Besides. 
he  was  apprbachinr  a  bridre  in  the  course  of  con- 
stmctlon  at  a  forbidden  rate  of  speed.  It  was  held 
that  he  was  not  entitled  to  recover  for  injuries  re- 
celTed  by  jumpinff  from  his  ensrine. 

7.  VOLUNTARY  ASSUMPTION  OF  DANGEROUS 
POSITION. 

Qcocrai  Rnle.— Where  the  servant  suffers  an  injury 
which  is  due  to  his  voluntary  assumption  of  a  posi- 
tion of  dancer,  which  is  not  necessary  to  the 
performance  of  the  work  in  hand,  this  is  such  con- 
tributory nefflifirence  on  his  part  as  to  bar  his 
recovery.  And  a  servant  who  is  injured  in  conse- 
qnence  of  attempting  to  do  a  harmless  act  at  an 
obrtoasly  dangerous  place,  when  he  could  have 
readily  waited  until  he  reached  a  place  of  safety, 
cannot  recover  therefor  of  the  master.  Norfolk, 
etc.  B.  Co.  V.  Mann,  09  Va.  180,  87  S.  E.  Rep.  840  ;  Rich- 
aoad.  etc.  R.  Co.  v.  DeButts.  00  Va.  405,  18  S.  E.  Rep. 
W:  Norfolk,  etc..  R.  Co.  v.  Cottrell,88  Va.  512,  8S. 
IS- Sep.  U8:  Chesapeake,  etc..  R.  Co.  v.  Lee,  84  Va. 
M>.5S.  E.  Rep.  S70  :  Norfolk,  etc.,  R.  Co.  v.  Graham, 
WVa.  480.  81  S.  E.  Rep.  004 ;  Harris  v.  Chesapeake, 
etc.  R.  Co..  2  Va.  Dec.  948 :  Reese  v.  Wheeling,  etc., 
B>  Co.,  4S  W.  Va.  388,  26  S.  E.  Rep.  204 ;  Young  v.  West 


Virffinia.  etc.,  R.  Co.,  48  W.  Va.  112,  24  S.  E.  Rep.  615  ; 
Bertha  Zinc  Co.  v.  Martii..  03  Va.  701.  22  S.  E.  Rep.  860. 

Applications  of  Rule. 

Qolna:  under  Car  to  Fix  Brakci.— Where  a  railroad 
employee  went  under  a  car  to  replace  a  brake,  know- 
ing that  no  one  on  the  attached  engine  or  elsewhere 
had  been  charred  with  any  particular  duty  to  look 
out  and  warn  him  of  approaching  danger,  it  was 
held  that  his  failure  to  notify  the  euffineer  of  irolng- 
under  the  car  was  such  ueRlig-ence  as  to  prevent  his 
recovery  for  injuries  received  by  the  starting  of 
the  train,  which  was  preceded  by  ringing-  the  bell 
several  times.  Norfolk,  etc..  R.  Co.  v.  Graham,  06 
Va.  480.  81  S.  E.  Rep.  604. 

RMIna:  on  Track.— in  Reese  v.  Wheeling,  etc,  R. 
Co.,  42  W.  Va.  888,  26  S.  E.  Rep.  204.  an  employee  of  a 
railroad  company  who  was  beinir  carried  on  a  con- 
struction train  from  his  work  to  his  home,  without 
any  agreement  or  compensation  therefor,  volun- 
tarily took  a  position  standinsr  on  a  small  truck, 
which  was  being  pushed  forward  by  the  engine, 
contrary  to  repeated  warning'  of  those  in  charge  of 
the  train  as  to  the  dang-er  of  so  doinff.  It  was  held, 
in  an  action  brought  for  an  injury  received  while  so 
riding,  that,  if  riding-  in  that  position  was  the  proxi- 
mate cause  of  the  injury,  the  railroad  company  was 
not  responsible. 

Assumption  of  Neg llyent  Position  in  Making  Conp* 
ling.— Where  a  brakeman,  in  attempting  to  with- 
draw the  coupling  pin  and  uncouple  a  car  from  the 
engine  and  tender,  stood  with  one  foot  on  the 
bumper  of  each  car.  and,  with  a  lantern  in  his  left 
hand,  leaned  forward,  and  reached  with  his  right 
to  withdraw  the  coupling  pin,  which  had  already 
been  withdrawn  by  a  fellow  brakeman,  and  the 
cars  separating  caused  him  to  fall  between  them, 
and  to  be  run  over  and  injured,  it  was  held  that  he 
must  be  regarded  as  negligent,  and  his  negligence 
must  be  considered  the  proximate  cause  of  the 
injury.  Young  v.  West  Virginia,  etc..  R.  Co.,  48  W. 
Va.  112.  24  S.  E.  Rep.  615. 

Qoing  between  Moving  Cars  to  Make  Coupling.— in 
Norfolk,  etc.,  R.  Co.  v.  Cottrell,  88  Va.  512,  3  S.  E. 
Rep.  128,  the  plaintiff,  a  brakeman,  seeing  that  cars 
were  coming  too  fast  for  safe  coupling  signaled 
them  to  stop.  He  saw  that  they  did  not  obey  the 
signal,  but  when  they  were  near  him  he  stepped  in 
to  make  the  coupling,  and  was  Injured.  It  was  held 
that  when  he  saw  that  none  of  his  signals  had  been 
obeyed  that  it  was  negligence  in  him  to  attempt  to 
make  a  coupling,  and  the  injury  being  an  immediate 
result  of  his  own  act  there  could  be  no  recovery. 

Dangerous  Position  In  Adjusting  Brakes.— The  plain- 
tiff, a  brakeman.  while  engaged  in  side  tracking  a 
flat  car.  the  train  having  backed  Into  the  siding,  cut 
the  car  loose  and  signaled  the  train  to  leave  it. 
The  car  not  clearing  the  main  track  he  signaled  the 
train  to  return  and  push  it  further,  and  after  signal- 
ing, put  one  foot  between  the  iron  rails  loaded  on 
the  car  and  the  end  of  the  car,  and  the  other  out- 
side so  as  to  set  the  brake.  The  train  returning 
very  fast  struck  the  car  and  pushed  the  rails  for- 
ward so  as  to  crush  his  foot.  It  was  held  that  the 
plaintiff's  negligent  acts  were  the  proximate  cause 
of  the  injury,  and  barred  his  recovery.  Richmond, 
etc..  R.  Co.  V.  DeButts,  00  Va.  405, 18  S.  E.  Rep.  887. 

8.  ACTING  IN  OBEDIENCE  TO  ORDERS. 

Does  Not  Amount  to  Negligence  Unless  Prudent  Man 
Would  Not  Obey  the  Order.— Where  the  master  orders 
a  servant  into  a  situation  of  danger,  and  he  obeys, 
and  Is  thereby  injured,  the  law  will  not  deny  him  a 
remedy  against  the  master  on  the  ground  of  con- 
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trlbiitory  neg-liffence,  unless  tbe  danffer  was  so  glar- 
ing tbat  no  prudent  man  would  have  entered  Into 
it,  even  when,  like  tbe  servant,  be  was  not  entirely 
free  to  cboose.  Tbe  same  rule  applies  wbere  tbe 
person  injured  Is  ordered  into  a  service  of  peculiar 
danger,  sucb  as  be  did  not  undertake  to  perform, 
by  anotber  servant  standing  towards  bim  in  tbe 
relation  of  superior  or  vice  principal  and  if  be 
obeys  sucb  order  and  is  injured  be  may  recover 
damages  :  tbe  law  will  not  declare  bis  act  of  obedi- 
ence negligence  per  ««,  but  will  leave  it  to  tbe  jury 
to  say  wbetber  be  ougbt  to  obey  or  not.  For  in- 
stance, a  laborer,  wbo  does  not  know  of  an  unusual 
and  increased  danger  known  to  bis  employer,  but 
wbo  goes  into  a  ditcb  and  digs  it  to  twice  its  usual 
deptb  under  peremptory  orders  from  his  master  or 
vice  principal,  does  not  assume  tbe  risk  of  injuries 
received  from  a  caving  in  of  tbe  sides  of  tbe  ditcb, 
and  may  recover  from  bis  negligent  employer. 
Norfolk,  etc.,  R.  Ck).  v.  Ward,  90  Va.  687. 18  S.  E.  Rep. 
840. 

Using  Defective  Appliances  under  Orders.— As  a  gen- 
eral rule  if  tbe  employee,  without  specific  command 
as  to  time  and  manner,  uses  an  obviously  defective 
implement,  the  defect  alike  open  to  the  observation 
and  within  tbe  comprehension  of  both  employer 
and  employee,  both  stand  upon  common  ground,  and 
no  recovery  can  be  bad  for  tbe  resulting  injury 
to  either  :  but  when  the  servant  acts  under  the  or- 
der of  his  master,  and  is  injured,  tbe  rule  Is  differ- 
ent, for  then  it  cannot  be  said,  with  any  degree  of 
reason,  that  the  master  and  servant  stand  on  equal 
footing,  even  though  they  may  have  equal  knowl- 
edge of  the  danger.  Tbe  servant  occupies  a  position 
of  subordination  and  may  rely  upon  the  skill  and 
knowledge  of  bis  master,  and  is  not  free  to  act  on 
bis  own  suspicions.  Norfolk,  etc.,  R.  Oo.  v.  Ward, 
90  Va.  687, 19  S.  E.  Rep.  849. 

Using  Dangerous  Machinery  under  Orders  upon 
Agreement  by  Master  to  Use  Extraordinary  Care.— 
Wbere  a  servant,  in  obedience  to  the  require- 
ment of  the  master,  incurs  tbe  risks  of  machinery 
which  is  dangerous,  but  it  is  reasonably  prob- 
able that  danger  may  be  avoided  if  extraordi- 
nary care  and  skill  be  used,  and  the  servant  uses 
such  care  and  skill  as  the  exigencies  of  tbe  sit- 
uation seem  reasonable  to  demand  and  yet  in- 
jury results,  the  master  is  liable.  Thus  in  Norfolk, 
etc.,  R.  Ck>.  V.  Ampey,  98  Va.  106,  85  S.  E.  Rep. 
2S6.  tbe  plaintiff,  a  brakeman,  after  making  sev- 
eral attempts  to  couple  cars  with  a  stick,  as  re- 
quired by  rules  of  the  company.  Informed  tbe  con- 
ductor that  owing  to  the  defective  condition  of  the 
couplers  he  was  unable  to  make  tbe  coupling  with  a 
stick.  He  was  then  ordered  by  the  conductor  to 
couple  the  cars  with  his  band.  Tbe  plaintiff  replied 
that  tbe  coupling  could  be  made  by  band  without 
danger  if  tbe  train  was  moved  back  slowly  and  with 
great  care.  The  plaintiff  returned  to  make  the 
coupling  with  his  hand,  and  was  injured  by  reason 
of  the  train  coming  back  with  its  usual  speed,  in 
response  to  the  ordinary  signal  by  the  conductor. 
Instead  of  coming  back  slowly  and  gently  as  the 
brakeman  had  stipulated  should  be  done.  The 
company  was  held  liable.  Norfolk,  etc.,  R.  Ck>.  v. 
Ampey,  98  Va.  106,  25  S.  E.  Rep.  226. 

9.  ACTING  IN  DISOBEDIENCE  OP  ORDERS. 

Bars  Right  of  Action  for  ln|urles.— A  servant  cannot 
recover  If  his  Injury  was  received  as  the  direct  re- 
sult of  bis  own  disobedience  of  orders.  Knight  v. 
Cooper,  86  W.  Va.  232,  14  S.  E.  Rep.  999;  Richmond, 
etc.,  R.  Co.  V.  Risdon,  87  Va.  885,  12  S.  £.  Rep.  786; 


Robinson  v.  West  Virginia,  etc,  R.  Co..40  W.  Va.  583. 
81  S.  E.  Rep.  727.  See  also,  Norfolk,  etc,  R.  Co.  v. 
Williams.  80  Va.  166,  15  S.  E.  Rep.  522. 

Engineer  Running  Train  on  Curve  at  PorMddeo  Rate 
of  Speed.— So  where  an  engineer  running  bis  train 
on  a  curve  at  a  rate  of  speed  prohibited  by  ttie  com- 
pany, was  killed  by  tbe  engine  leaving  the  trac^  it 
was  held  that  tbe  company  was  not  liable  for  the 
injury;  and  the  question  whether  or  not  the  com- 
pany had  used  due  care  in  constructing  the  curve — 
due  care  in  such  case  requiring  the  outer  track  to 
be  higher  than  tbe  inner—was  ImmateriaL  Robin- 
son V.  West  Virginia,  etc.,  R.  Co.,  40  W.  Va.  683,  21  S- 
E.  Rep.  727. 

Disobedience  of  Orders  In  Coupling  Cars.— In  an  ac- 
tion by  a  brakeman  to  recover  for  personal  lajuries 
it  was  proven  that  on  the  night  of  the  accident,  the 
yardmaster  ordered  him  to  uncouple  cars,  -wliich 
were  standing  still,  and  then  ride  them  back  on  a 
switch*  but,  instead  of  obeying  orders,  he  siflrnaled 
the  engineer  to  back,  and  stepping  between  the 
moving  cars  to  couple  them,  he  got  bis  foot  cans^ht 
in  tbe  frog  and  was  run  over  and  killed.  The  proxi- 
mate cause  of  tbe  injury,  it  was  held,  was  the  serv- 
ant's disobedience  of  the  orders,  wbicli  was 
contributory  negligence  precluding  a  recovery. 
Richmond,  etc.,  R.  Co.  v.  Risdon,  87  Va.  SSSi,  IS  S.  £. 
Rep.  786. 

la  ASSUMING  EXTRAORDINARY  RISKS  TO 
SAVE  LIFE.— When  one  risks  bis  life  or  places 
himself  in  a  poaltion  of  danger  in  an  effort  to  save 
the  life  of  another,  or  to  protect  another  virho  Is  ex- 
posedto  a  sudden  peril,  or  in  danger  of  great  bodily 
barm,  such  risk  for  such  a  purpose  is  not  negligence : 
but  tbe  question  whether  the  person  is  in  such  a  posi- 
tion of  danger  as  to  bring  the  case  within  this  princi- 
ple is  for  the  jury.  Johnson  v.  Richmond,  etc.,  R. 
Co.,  86  Va.  075,  11  S.  E.  Rep.  829. 

11.  ACTING  IN  EMERGENCIES. 

General  Rule.<^ln  Judging  of  the  care  exercised  by 
the  plaintiff,  reasonable  allowance  is  always  made 
for  tbe  circumstances  of  the  case:  and  if  the  plain- 
tiff is  suddenly  put  into  peril,  without  having-  solli- 
clent  time  to  consider  all  the  circumstances,  be  Is 
excusable  for  omitting  some  precautions,  or  making 
an  unwise  choice,  under  this  disturbing  influence, 
although,  if  his  mind  had  been  clear,  he  ougrbt  to 
have  done  otherwise,  especially  if  his  peril  is  cansed 
by  tbe  defendant's  fault.  If  one  is  placed  by  tbe 
negligence  of  anotber  in  such  a  position  that  be  is 
compelled  to  cboose  instantly,  in  tbe  face  of  a  grave 
and  apparent  peril,  between  two  hazards,  and  be 
makes  sucb  a  choice  as  a  person  of  ordinary  pru- 
dence, placed  in  such  a  position,  might  make,  tbe 
fact  that,  if  he  had  chosen  the  other  hazard,  be 
would  bare  escaped  Injury,  is  of  no  importance. 
Haney  v.  Pittsburg,  etc.,  R.  Co.,  88  W.  Va.  570,  18  S.  E. 
Rep.  748:  S.  W.  Imp.  Co.  v.  Smith,  85  Va.  806,  7  S.  £. 
Rep.  865;  Dlngee  v.  Unrue,  98  Va.  247,  85  S.  £*.  Rep. 
794:  Richmond,  etc.,  R.  Co.  v.  Brown,  88  Va.  749,  17 
S.  E.  Rep.  182. 

Loss  of  Presence  of  Jllnd  through  NegHgence  of  Mas- 
ter.—Where  the  servant  loses  his  presence  of  mind 
because  placed  in'sudden  imminent  peril  by  the  neg- 
ligence of  the  master,  tbe  master  Is  liable  thoof  b 
the  servant  fails  to  avail  himself  of  any  means  of 
escape.  But  this  rule  is  not  applicable  of  course  in 
a  case  where  the  servant  is  ordered  to  leave  tbe 
place  in  which  he  is  working  before  he  is  confronted 
with  the  peril  and  disobeys  the  order,  whenby  obej'- 
ing  the  same  by  reasonable  promptitude  he  miffbt 
have  escaped  the  Injury.    Dingee  v.  Unrue,  98  Va. 
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8f7.  as  S.  E.  Rep.  7B4;  Rlclimoiid.  etc.,  R.  Co.  y.  Brown, 
8»  Ya.  740. 17  S.  £.  Rep.  182. 

SIgiMl  to  Apply  Brakes  Not  Suffideot  to  Render 
BrakeflMUB  IrrespoiuiMe.— The  mere  siffnal  to  put  on 
brakes  when  approaching  an  over-head  bridsre  which 
Is  Tcry  lo^  does  not  const! tnte  snch  an  emersrency  as 
to  render  a  brakeman  irresponsible  for  his  acts. 
Haffner  v.  Chesapeake,  etc.,  R.  Co.,  90  Va.  688,  81  S. 
S.  Rep.  808. 

12.  ACTING  OUTSIDE  SCOPE  OP  EMPLOYMENT. 
—Where  a  servant  receives  an  injury  while  per- 
forming- work  which  is  not  within  the  regular  scope 
of  his  employment,  though  it  is  in  the  supposed 
furtherance  of  his  master's  business,  the  master  is 
not  liable  in  damages.  Thus  where  a  fireman  was 
killed  while  attempting  to  couple  cars,  it  was  held 
that  in  order  to  recover,  it  was  necessary  for  the 
plaintiff  to  show  that  his  intestate,  in  acting  thus  out 
of  the  scope  of  his  employment,  was  doinff  so  by  the 
command  of  a  superior:  and  that  a  failure  to  show 
this  affirmatively  was  sufficient  to  defeat  a  recovery. 
Shuffart  v.  Norfolk,  etc..  R.  Co..  2  Va.  Dec.  146.  See 
also.  Harris  v.  Chesapeake,  etc,  R.  Co.,  2  Va.  Dec.  248; 
Michael  v.  Roanoke  Machine  Works,  60  Va.  492, 19  S. 
E.  Bep.  201.  See  anU,  this  note,  "Assumption  of 
Risks  by  Servant.** 

VIL  DATIAOBS  RBCOVBRABLB  BY  SBRVANT  FOR 

INJURIES. 

EleoMots  off  Damages.— The  expenses  of  the  plain- 
tiff's cure,  the  value  of  his  time  lost  during  his  cure, 
and  a  fair  compensation  for  his  physical  and  mental 
suffering-  caused  by  the  injury,  are  elements  of 
damage  for  which  compensation  must  be  made  as 
well  as  for  any  permanent  reduction  of  his  power  to 
earn  money.  Riley  v.  Railway  Co.,  27  W.  Va,  140. 
That  in  an  action  to  recover  damasres  for  personal 
injuries,  the  jury  may  take  into  consideration  the 
mental  anguish,  as  well  as  the  physical  pain,  result- 
ing from  snch  in j nries  is  well  settled.  Norfolk,  etc. , 
H.  Co.  V.  Marpole,  97  Va.  594,  84  S.  E.  Rep.  402.  and 
Southern  Bell  Tel.  it  Tel.  Co.  v.  Clements,  98  Va.  1, 
M  S  E.  Rep.  51. 

Pualtlve  Damages  against  Corporations.— The  rule 
laid  down  by  the  federal  courts  is  that  a  corporation 
is  not  liable  in  punitive  damasres  for  injuries  com- 
mitted by  its  servants,  merely  because  the  servant's 
Illegal  conduct  was  wanton  and  oppressive;  but  in 
order  to  recover  punitive  damages  in  such  cases  it 
is  necessary  to  show  that  the  company  had  knowl- 
edge that  the  servant  was  incompetent,  or  that  the 
company  participated  in.  approved,  or  ratified  his 
act  Lake  Shore,  etc,  R.  Co.  v.  Prentice,  147  U.  S. 
101.  The  state  courts,  on  the  other  hand,  maintain 
the  doctrine  that  a  corporation,  like  a  natural  per- 
son, is  liable  in  punitive  damages  for  the  malicious 
and  wanton  wronsrs  of  its  servants  done  in  the 
course  of  their  employment  Spellman  v.  Rich- 
mond, etc.,  R.  Co.,  28  Am.  St  Rep.  868,  and  noU. 

Though  the  question  has  not  been  squarely  pre- 
■ented  in  Virginia  the  leaning  of  the  court  seems  to 
favor  the  rule  of  the  federal  courts.  Thus  1  n  Norfolk, 
etc,  B.  Co.  V.  Neely,  91  Va.  589.  22  S..  E,  Rep.  807,  the 
court  said  that  an  instruction  that  punitive  damages 
might  be  recovered  if  the  servant's  act  was  wanton 
uid  oppressive,  and  if  the  company,  after  knowl- 
edge thereof,  participated  in  or  ratified  it  expressly 
or  by  implication,  correctly  propounded  an  abstract 
principle  of  law,  but  that  there  was  no  evidence 
upon  which  to  base  such  an  instruction— the  wrong 
complained  of  being  the  result  of  an  innocent  mis- 
take.  And  in  Norfolk,  etc.,  R.  Co.  v.  Anderson,  90 


Va.  1, 17  S.  E.  Rep.  757,  a  railroad  company  was  held 
liable  in  punitive  damages  to  a  passenger,  wrong- 
fully ejected  by  the  conductor,  but  on  the  ground 
that  the  company  subsequently  ratified  the  conduct- 
or's act  See  also,  dictum  in  Norfolk,  etc.,  R.  Co.  v. 
Lipscomb,  90  Va.  187, 17  S.  E.  Rep.  809,  adopting  the 
federal  court  rule. 

In  a  West  Virginia  case  it  was  said  that  "The  bet- 
ter and  more  reasonable  doctrine  seems  to  be.  that 
a  railway  company  is  not  to  be  held  liable  in  exem- 
plary damages  for  injuries  caused  by  the  negligence 
of  its  servants,  unless  It  be  shown  that  the  servant's 
act  was  willful,  and  was  either  authorized  or  rati- 
fied by  the  company  ;  but  such  authorization  or  rat- 
ification can  be  evidenced  either  by  an  express  order 
to  do  the  act,  or  an  express  approval  of  its  commis- 
sion, or  by  an  antecedent  retention  of  a  servant  of 
known  incompetency,  or  by  a  subsequent  retention 
or  promotion  of  the  negligent  servant"  Downey  v. 
Chesapeake,  etc.,  R.  Co.,  28  W.  Va.  782 ;  Ricketts  v. 
Chesapeake,  etc.,  R.  Co.,  83  W.  Va.  488,  10  S.  E.  Rep. 
801,  25  Am.  St  Rep.  901. 

VIU.  BVIDBNCB  IN  ACTIONS   BY    SBRVANT 
AQAIN3T  HASTBR. 
Bvldence  of  Subsequent  Repairs  to  Appliances.— In 

an  action  by  a  servant  for  personal  injuries  arising 
from  the  master's  negligence  in  the  maintenance  of 
suitable  machinery,  evidence  that  subsequently  to 
the  injury  the  master  made  repairs  upon  the  al- 
leged defective  appliance  is  not  admissible  to  prove 
its  defective  condition.  Virginia,  etc.,  Wheel  Co.  v. 
Chalkley,  98  Va.  02,  84  S.  E.  Rep.  970,  5  Va.  Law  Reg. 
703,  and  note. 

BvMence  of  Incootpetency  of  5eryants.— Where  a 
declaration  avers  that  one  of  the  acts  of  negligence 
of  an  employer  resulting  in  injury  to  the  servant 
was  the  employment  and  retention  in  service  of  an 
incompetent  foreman,  evidence  of  such  incompe- 
tency is  admissible.  Dlngee  v.  Unrue,  98  Va.  247,  35 
S.  E.  Rep.  794. 

A  master's  knowledge  of  the  incompetency  of  a 
servant  may  be  established  by  showing  either  ac- 
tual knowledge,  or  such  frequent  acts  of  incompe- 
tency on  the  part  of  the  servant  that  the  law  will 
presume  knowledge.  Meyers  v.  Falk,  99  Va.  885,  38 
S.  E.  Rep.  178. 

Servants  as  Witnesses.— A  servant  is  a  competent 
witness  to  prove  that  the  master  exercised  a  degree 
of  care  required  of  him  by  law,  but  the  jury,  in 
considering  the  weight  to  be  given  to  the  evidence 
of  such  witnesses  may  consider  the  question  as  to 
whether  they  were  or  were  not  influenced  by  the 
relation  which  exists  between  them  and  the  master. 
Norfolk,  etc.,  R.  Co.  v.  Poole  (Va.),  40  S.  E.  Rep.  627. 

In  an  action  by  a  servant  for  personal  injuries,  it 
is  error  to  allow  other  employees  to  testify  what 
they  did  after  the  time  of  the  injury  and  their  rea- 
sons therefor.  Richmond  Locomotive  Works  v. 
Ford,  94  Va.  027.  27  S.  E.  Rep.  609. 

Bvldence  to  Show  That  Defendant  Used  as  Jluch 
Care  as  Other  Bmployers.- in  an  action  by  a  servant 
against  a  railroad  company  for  injuries  received 
through  the  negligence  of  the  company,  evidence 
tending  to  show  that  the  defendant  conducted  its 
road  as  well  as  other  railroads  are  conducted  is  in- 
admissible.   Riley  V.  Railway  Co.,  27  W.  Va.  146. 

IX.  BURDBN  OP  PROOF. 

1.  OF  NEGLIGENCE  OF  MASTER.— The  burden 
of  proving  negligence,  in  an  action  by  the  servant 
for  damages  for  personal  injuries,  is  upon  the 
servant;  and,  In  addition  to  negligence,  it  is  encum- 
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bent  upoa  him  to  show  that  the  neffliffence  com- 
plained of  was  the  proximate  cause  of  the  Injnry. 
The  m^re  fact  of  Injury  received  raises  no  pre- 
sumption of  nefifUrence  on  the  part  of  the  master. 
Massie  v.  Peel  Splint  Goal  Ck>.,  41  W.  Va.  020,  S4  S.  E. 
Rep.  644;  Stewart  v.  Ohio  River  R.  Co.,  40  W.  Va.  188,  20 
S.  E.  Rep.  922;  Norfolk,  etc.,  R.  Co.  v.  Brown,  01  Va. 
'^MS,  22  S.  E.  Rep.  496:  Ketterman  v.  Dry  Fork  R.  Co.,  48 
W.  Va.  606.  87  S.  E.  Rep.  688:  Dinffee  v.  Unrue,  96 
Va.  247,  85  S.  E.  Rep.  794;  Knight  v.  Cooper.  86  W. 
Va.  282,  14  S.  E.  Rep.  999;  Norfolk,  etc.,  R.  Co.  v. 
Cromer,  99  Va.  768,  40  S.  E.  Rep.  54. 

From  the  mere  fact  that  an  Injury  results  to  a 
servant  from  a  latent  defect  in  the  machinery  or 
appliances  of  the  business,  no  presumption  of  neir- 
llfirence  on  the  master's  part  arises.  But  there  must 
be  evidence  of  negligence  connectinir  him  with  the 
injury.  The  servant  takes  upon  himself  the  burden 
of  showing  that  the  master  had  notice  of  the  defect 
complained  of,  or  that  in  the  exercise  of  that  ordi- 
nary care  which  he  is  bound  to  observe,  he  would 
have  know  it,  and  that  the  servant  was  Ignorant  of 
such  defect,  and  had  not  equal  means  of  knowledge. 
Johnson  v.  Chesapeake,  etc.,  R.  Co.,  86  W.  Va.  78,  14 
S.  E.  Rep.  432;  Hoffman  v.  Dickinson,  31  W.  Va.  142. 
6  S.  E.  Rep.  53;  Humphreys  v.  Newport  News,  etc., 
Co.,  88  W.  Va.  185,  10 S.  E.  Rep.  89;  Norfolk,  etc.,  R.  Co. 
V.  Poole  (Va.),  40  S.  E.  Rep.  627. 

2.  OF  CONTRIBUTORY  NEGLIGENCE  OF  SERV- 
ANT.—In  an  action  for  damages  occasioned  by 
the  negligence  or  misconduct  of  the  defendant,  it 
is  not  necessary  for  the  plaintiff  to  allege  and  prove 
the  exercise  of  due  care  on  his  part  to  entitle  him 
to  recover.  If  the  defendant  relies  upon  contribu- 
tory negligence  of  the  plaintiff  to  defeat  the  action, 
he  must  prove  it,  unless.  Indeed,  the  fact  is  dis- 
covered by  the  evidence  of  the  plaintiff,  or  may  be 
fairly  inferred  from  all  the  circumstances.  South- 
west Imp.  Co.  V.  Andrew,  86  Va.  870.  9  S.  E.  Rep. 
1015;  Comer  v.  Consol.  Coal,  etc.,  Co.,  84  W.  Va.  688, 
12  S.  E.  Rep.  476;  Flannegan  v.  Chesapeake,  etc..  R. 
Co..  40  W.  Va.  486, 21  S.  E.  Rep.  1028;  Riley  v.  Railroad 
Company,  27  W.  Va.  146;  Baltimore,  etc.,  R.  Co.  v. 
McKenzie,  81  Va.  78. 

X.  DISCHARQB  OP  SERVANT. 

Master  May  Discharge  Servant  If  He  Does  Not  Pos- 
sess Reasonable  Skill.— A  master  may  discharge  the 
servant  if  he  does  not  do  the  work  he  was  employed 
to  do  in  a  reasonably  skillful  manner.  But  reason- 
able skill  is  all  that  is  required,  unless  the  servant 
professes  a  higher  degree  of  skill,  and  contracts  to 
perform  the  work  in  the  best  manner.  Crescent 
Horse-Shoe  Co.  v.  Eynon,  95  Va.  151.  27  S.  E.  Rep.  936. 

ilaster  flay  Discharge  Where  Servant  Cannot  Per- 
form Work  Engaged  to  Do.— In  every  case  of  a  con- 
tract of  employment  where  the  parties  know  each 
other,  and  the  purpose  of  each  other,  at  the  time  of 
entering  into  it,  and  the  terms  of  the  contract  are 
not  to  the  contrary,  the  servant  only  engages  to 
perform  such  service  as  he  can  perform.  If  a  per- 
son engages  to  do  service  which  he  cannot  perform 
his  incompetence  is  cause  for  discharge.  Rhoades 
V.  Chesapeake,  etc.,  R.  Co.,  49  W.  Va.  494,  80  S.  E. 
Rep.  209. 

Breach  of  Contract  by  Servant  Is  Qood  Ground  of 
Discharge.— So  where  the  servant  breaks  his  con- 
tract with  the  master  this  is  sufficient  ground  for 
his  discharge.  The  law  only  requires  that  there 
should  be  an  actual  breach  of  the  express  or  im- 
plied conditions  of  the  contract  in  order  to  justify 
the  discharge,  and,  if  such  cause  in  fact  exist,  the 


master  may  avail  himself  of  such  breach  in  an 
action  brought  against  him  for  damages  resultiixg 
from  the  alleged  wrongful  dismissal.  Crescent 
Horse-Shoe  Co.  v.  Eynon.  95  Va.  151,  27  S.  E.  Rep.  936. 

Dlschnrg*  Justified  If  Sufficient  Grounds  Exist.— 
Where  a  sufficient  cause  exists  for  the  discharge  of 
the  servant,  thought  not  the  inducing  motive  for 
the  discharge,  nor  even  known  to  the  master,  it  will 
justify  the  discharge,  and  the  master  may  avail 
himself  of  it  in  defense  of  an  action  for  damages 
for  an  alleged  wrongful  dismissal,  but  an  instruc- 
tion to  that  effect  should  not  be  given  when  all 
existing  causes  were  known  to  the  master  at  the 
time  of  the  discharge,  as  the  instruction  is  then 
without  evidence  to  support  it.  Crescent  Horse- 
Shoe  Co.  V.  Eynon.  95  Va.  151,  27  S.  E.  Rep.  935. 

Insufficient  Grounds  of  Discharge— On  the  oilier 
hand,  a  servant  may  recover  If  he  is  discharged 
without  sufficient  cause  regardless  of  the  motive 
which  induced  the  master  to  discharge  him.  Cres- 
cent Horse-Shoe  Co.  v.  Eynon,  95  Va.  151,  27  S.  E. 
Rep.  986. 

Question  Whether  Servant  Was  Discharged  or  Vol- 
untarily Gave  up  Employment  Is  for  the  Jury.— -The 
question  whether  a  servant  was  discharged  by  the 
master  or  voluntarily  abandoned  the  service  with- 
out sufficient  cause,  is  for  the  jury.  And  if  there  is 
evidence  tending  to  establish  either  of  these,  and 
ah  instruction  is  asked  which  correctly  propoonda 
the  law  on  such  view,  it  is  error  to  refuse  it.  Gk>id- 
smith  V.  Latz.  96  Va.  680,  32  S.  E.  Rep.  48S. 

Damages  for  Wrongful  Discharge.— Where  the  serv- 
ant sues  for  damages  for  breach  of  the  contract 
of  service,  the  jury  cannot  take  into  consideration 
other  elements  of  damages  than  those  which  were 
caused  by  the  dismissal.  Crescent  Horse-Shoe  Oo. 
V.  Eynon.  96  Va.  151,  27  S.  E.  Rep.  985 :  WiUonghby 
V.  Thomas,  24  Gratt.  521. 

Where,  In  an  action  of  trespass  on  the  case  by 
the  servant  against  the  master  for  a  wrongful  dis- 
charge, the  declaration  makes  no  averment  of 
malice  or  of  special  damage  beyond  loss  of  employ- 
ment and  wages,  evidence  of  special  damage  to  the 
character  of  the  servant  by  reason  of  the  discharge, 
is  Irrelevant  and  inadmissible.  Lee  v.  Hill,  84  Va. 
919,  6  S.  E.  Rep.  473. 

Same— Where  the  Servant  Releases  Claims  agslnst 
nsster  In  Consideration  of  the  Employment— Where 
the  servant  releases  his  claim  for  damages  for 
injuries  in  consideration  of  agreement  by  the  mas- 
ter to  furnish  employment  in  the  future,  and  the 
servant  is  discharged  without  cause,  he  may  treat 
the  contract  as  absolutely  broken  by  the  master, 
and  in  an  action  thereon  recover  the  full  value  of 
the  contract  to  him  at  the  time  of  the  breach, 
including  all  that  he  would  have  received  in  the 
future  as  well  as  in  the  past,  if  the  contract  had 
been  kept,  less  any  sum  he  may  have  earned  al- 
ready, or  might  thereafter  earn  In  other  service,  as 
well  as  the  amount  of  any  loss  the  defendant  sus- 
tained by  the  loss  of  his  service  without  the  mas- 
ter*s  fault.  Rhoades  v.  Chesapeake,  etc.,  R.  Co.. 
49  W.  Va.  494,  89  S.  £.  Rep.  209. 

Burden  of  Proving  Grounds  of  Discharge.— Where 
the  master  agrees  to  employ  the  servant  In  consid- 
eration of  his  releasing  a  claim  for  personal  inju- 
ries, and  the  servant  is  discharged  by  the  master, 
in  an  action  by  the  servant  to  recover  damages  for 
the  breach  of  his  contract  the  burden  of  proof  is 
upon  the  master  to  show  that  there  was  good 
ground  for  the  discharge.  Rhoades  v.  Chesapeake, 
etc.,  R.  Co.,  40  W.  Va.  494,  39  S.  E.  Rep.  209. 
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148    *Breckenridge  v.  Auld  and  Others. 

Augnst  1842,  Lewlsbarff. 
(Al>sent  AiXBN  and  Baldwin,  J.*) 


AhMlote  on  Pace  Deemed  a  Mort- 

gafe.t— Where  a  deed  for  land  is  absolute  on  its 
face,  and,  at  ttae  time  it  Is  made,  a  written  agree- 
ment is  entered  into  by  the  parties,  shewinr  that 
the  object  of  the  deed  is  to  secare  to  the  grantee 
money,  and  indemnify  him  arainst  liabilities,  such 
deed  is  only  a  mortflraffe,  and  the  right  of  redemp- 
tion by  the  mortgagor  is  incident  to  it. 

Same  —  Saaie  —  Vendee  of  Land  —  Rescission.  —  The 
grantee  in  a  deed  for  land,  which  is  absolute  on  its 
face,  but  In  truth  a  mortgage,  having  conveyed 
the  land  to  a  purchaser  from  him  for  valuable 
consideration,  without  notice  of  the  equity;  and 
the  purchaser,  upon  obtaining  knowledge  of  it, 
having  filed  a  bill  asrainst  his  vendor  for  a  rescis- 
sion of  the  contract,  in  which  suit  the  mortgagor 
is  a  party,  and  unites' in  the  prayer  for  rescission: 
Held,  such  rescission  will  be  decreed,  unless  there 
be  some  other  party  who  has  a  right  to  object. 

Saaie—SaflM— Assignee  of  Purchase  Moneys -Onus 
Proband!.— The  grantee  In  a  deed  for  land,  which  is 

*The  former  had  been  consulted  by  the  appellee 
Strider.  The  latter  was  counsel  for  the  appellee 
Auld. 

tDeed  of  Tmst  Considered  a  Mortgage.— In  Spencer 
T.  Lee,  19  W.  Va.  192,  It  is  said:  "The  death  of  the 
Mf/vj  q!U£  trust  and  the  qualification  of  the  trustee 
as  his  executor  rendered  it  improper  for  him  to 
KlL  He  could  no  longer  act  with  that  impartial 
disinterestedness  required  of  a  trustee.  He  had 
become  a  party  himself.  He  had  ceased  to  be  a 
trustee  and  had  become  a  mortgagee  with  the  right 
of  redemption  in  the  mortgagor  or  his  heir.  In 
Chowning  v.  Cox,  1  Rand.  806,  it  was  held,  *where  a 
conveyance  of  real  estate  is  made  to  a  creditor  in 
trust  to  satisfy  his  own  debt,  such  conveyance  is 
not  to  be  considered  as  a  deed  of  trust  but  as  a 
mortgage,  to  which  the  right  of  redemption  Is 
incident.*  Vide  also  Taylor's  Adm'r  v.  Chowning,  8 
Leigh  064:  Breckenridos  v.  Auld,  1  Bob.  154;  Floyd  v. 
Harrison,  2  Rob.  178, 188, 185,  188;  2  Min.  Inst.  290.*' 

The  principal  case  is  cited  in  this  connection  In 
Floyd  V.  Harrison,  2  Rob.  183. 190. 

See  monographic  note  on  "Mortgages"  appended 
Forkner  v.  Stuart,  6  Gratt.  197:  and  monographic 
•ote  on  "Deeds**  appended  to  Fiott  v.  Com.,  12  Gratt 
564. 

Deeds  of  Trust— Outstanding  Title— Duty  of  Trustee. 
-It  was  held  in  Rossett  v.  Fisher,  11  Gratt.  492,  that 
where  real  estate  is  conveyed  In  trust  to  secure 
debts,  and  the  grantor  in  the  deed  has  at  the  time 
but  an  equitable  title,  but  is  entitled  to  have  the 
legal  title,  it  is  an  abuse  of  his  power  by  the  trustee 
to  sell  the  property  before  getting  the  legal  title. 
The  court  said,  at  page  602:  "Whatever  might  have 
been  the  rights  of  a  bona  M«  purchaser  without 
notice  at  such  a  sale,  as  to  which  I  express  no  opin- 
ion, I  think  that  the  creditor  being  the  purchaser 
under  the  circumstances  before  stated,  the  debtor 
has  lost  none  of  his  rights  by  the  sale,  but  is 
entitled  to  have  it  set  aside  and  the  property  resold, 
if  necessary,  for  the  purposes  of  the  trust  See 
Gibson  V.  Jones.  5  Leigh  370;  Breckenridoe  v.  Auld,  1 
B9b.  148;  Dabney  v.  Green.  4  H.  &  M.  101 :  Lord  Cran- 
mouth  7.  Johnston,  3  Ves.  Jr.  R.  170.*' 

tAsslgnments— Consideration.— In  Hopkins  v.  Rich- 
ardson, 9  Gratt  49S,  the  court  said:    "It  is  doubtless 


absolute  on  its  face,  but  in  truth  a  mortgage,  hav- 
ing sold  the  land,  and  taken  from  the  purchaser 
bonds  for  the  purchase  money,  and  a  deed  of 
trust  to  secure  the  same,  and  having  then  trans- 
ferred the  bonds  to  one  who  claims  to  be  the  as- 
signee thereof  for  valuable  consideration,  but 
appears  to  have  taken  the  assignment  under  cir- 
cumstances calculated  to  throw  strong  suspicion 
on  the  transaction;  Held,  it  is  incumbent  on  the 
assignee  to  prove  that  the  assignment  was  for 
value. 
Costsf — Appellate  Court  —  Coappeilees  —  Apportion- 
ment.—The  court  of  appeals  reversing  a  decree, 
and  there  being  three  appellees,  one  of  whom  gets 
by  the  decision  here  what  was  sought  by  his  bill 
and  denied  by  the  court  below,  and  another  of 
whom  prevails  here  to  the  same  extent  that  he 
prevailed  in  the  court  below,  decreed  that  the 
third  appellee  pay  to  the  appellant  his  costs. 

On  the  17th  of  August  1826,  Jamea  W. 
Breckenridj^e  and  Eliza  his  wife,  of  the 
county  of  Prince  George  in  the  state  of  Mary- 
land, made  a  deed  to  Colin  Auld  of  the 
county  of  Alexandria  in  the  district  of 
149  Columbia,  *^which  stated  on  the  face 
thereof,  that  Brecken ridge  and  wife, 
for  the  consideration  of  20,000  dollars,  con- 
veyed to  Auld  three  pieces  of  land  in  the 
county  of  Mason  in  the  state  of  Virginia, 
forming  part  of  a  tract  called  Graham's  sta- 
tion. 

On  the  same  day,  a  memorandum  wa» 
signed  by  Breckenridge  and  Auld,  stating, 
that  although  that  conveyance  was  made, 
it  was  understood  that  Auld  was  to  account 
to  Breckenridge  for  whatever  the  land  might 
ultimately  produce,  after  deducting  any 
claims  which  Auld  might  have  against 
Breckenridge,  or  against  the  estate  of  Bailey 
E.  Clarke  deceased,  of  which  Breckenridge 
and  his  wife  were  executors,  or  whatever 
loss  or  damage  might  arise  to  Auld  in  conse- 
quence of  his  undertaking  for  Breckenridge 
and  obligation  to  Abraham  Clarke. 

The  conveyance  was  admitted  to  record  in 
the  county  court  of  Mason  (without  the  mem- 
orandum) on  the  18th  of  September  1826,  upon 
the  certificates  of  two  justices  of  the  peace, 
of  the  acknowledgment  of  Breckenridge.  and 
the  acknowledgment  and  privy  examination 
of  his  wife. 

About  three  years  after  the  conveyance^ 
Auld  advertised  the  land  for  sale.  His  adver- 
tisement appeared  in  some  of  the  papers  of 
the  district  of  Columbia.  And  Breckenridge 
was  at  the  time  in  the  district,  and  knew  of 
the  advertisement. 

On  the  1st  of  September  1831,  Auld  made  a 

correct,  as  argued  by  the  counsel  for  the  defendant 
in  error,  that  the  assignment  of  a  chose  in  action 
not  assignable  at  common  law,  does  not  make  the 
assignor  liable  without  a  valuable  consideration 
for  the  assignment;  and  that  the  assignment  being 
in  writing  does  not  necessarily  Import  that  it  was 
for  a  valuable  consideration.  Hall  v.  Smith,  3 
Munf.  660;  Wood  v.  Duval,  9  Leigh  6;  Breckenridge  v. 
Auld,  1  Bob.  B.  148." 

See  monographic  no^« on  "Assignments"  appended 
to  Ragsdale  v.  Hagy,  9  Qratt  409. 

SCosts.— See  monographic    note   on   "Costs"    ap- 
pended to  Jones  V.  Tatum,  19  Gratt  780. 
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deed  to  Henry  Strider,  of  the  county  of  JeflFer- 
son  in  Virginia,  whereby  he  conveyed  to  Stri- 
der two  parcels  of  the  Graham's  station  tract 
(being  all  that  remained  unsold  by  Auld)  for 
the  consideration  of  10,000  dollars.  On  the 
same  day,  Strider  made  a  deed  of  trust  to 
Richard  H.  Claggett,  reciting  his  purchase 
from  Auld  ;  stating  that  he  had  executed  to 
Auld  the  following  bonds,  to  wit,  five  bonds 
for  1000  dollars  each,  payable  on  the  first  day 
of  April  1832.  1833,  1834,  1835  and  1836 

150  respectively ,  ^two  bonds  for  2000  dollars 
each,  payable  on  the  first  day  of  April 

1837,  and  1838  respectively,  and  one  bond  for 
1000  dollars,  payable  on  the  first  day  of  April 
1839 ;  and  conveying  to  Claggett  in  trust,  to 
secure  the  payment  of  the  said  t>onds,  the 
same  property  which  had  l>een  conveyed  by 
Auld  to  Strider.  Both  of  these  deeds  were 
admitted  to  record  ;  the  deed  to  Strider  on  the 
20th  of  September  1831,  and  his  deed  of  trust 
on  the  15th  of  November  1831. 

Previously  to  the  conveyance  from  Auld  to 
Strider,  Auld  had  been  discharged  from  the 
liabilities  against  which  the  deed  from  Breck- 
en ridge  and  wife  was  intended  to  indemnify 
him,  and  Brecken ridge  had  demanded  a 
reconveyance  of  the  land,  on  the  alle- 
gation that  there  was  no  indebtedness 
from  him  to  Auld.  But  Strider  had  not, 
at  the  date  of  his  purchase,  any  knowl- 
edge of  the  secret  equity  of  Brecken- 
ridge,  or  of  any  adversary  claim  whatever. 
Auld  had  held  the  land  for  years,  and  was  in 
the  actual  possession  thereof,  claiming  to  be 
the  owner,  and  exercising  acts  of  ownership. 
And  Strider  contracted  with  Auld  in  the 
belief  that  he  was  the  true  and  sole  owner. 
Strider  broke  up  his  establishment  in  Jeffer- 
son county,  removed  to  his  new  purchase, 
took  possession  of  the  land,  and  held  it  for 
nearly  three  years,  before  he  heard  of  the 
claims  of  Breckenridge.  During  this  time, 
he  put  upon  the  land  valuable  and  permanent 
improvements.  But  he  had  paid  no  part  of 
his  purchase  money,  when  he  first  received 
notice  of  Breckenridge's  claims. 

Before  this  notice  was  received  by  Strider, 
the  matters  in  controversy  between  Auld  and 
Breckenridge  had,  in  March  1833,  been  sub- 
mitted to  arbitration.  The  adjustment  was 
found  to  be  one  of  great  difficulty,  requiring 
long  and  laborious  investigation.  The  arbi- 
trators had  various  meetings,  and  did  not 
make  up  their  award  until  the  29th  of  Janu- 
ary 1834;  when  they  adjudged  that  Auld 
should  convey  the  land  to  Breckenridge, 

151  and  *that  the  latter  should,  on  receiv- 
ing the  conveyance,  pay  to  the  former 

the  sum  of  3347  dollars  31  cents,  which  they 
found  due  to  him. 

At>out  the  time  of  this  award,  an  assign- 
ment was  made  by  Auld  to  John  Ramsay,  of 
the'bonds  executed  by  Strider  to  Auld.  Stri- 
<)er  was  informed  of  the  assignment  by  a 
letter  from  Auld  bearing  date  the  30th  of 
January  1834,  and  by  a  letter  from  Ramsay 
bearing  date  the  3d  of  February  1834. 

In  July  1834,  Strider  filed  a  bill  in  the  cir- 
cuit court  of  Mason,  setting  forth  the  nature 
of  Breckenridge's  title  ;  stating,  that  he  (Stri- 
der) considered  his  contract  with  Auld  a  bene- 


ficial one,  but  that  he  regarded  the  title  of 
Breckenridge  as  superior  to  that  which  he  had 
acquired ;  and  concluding  with  a  prayer  for  a 
rescission  of  the  contract  between  himself 
and  Auld.  To  this  bill,  Breckenridge,  Auld 
and  Ramsay  were  made  defendants :  and  they 
all  answered. 

The  rescission  of  the  contract  between  Stri- 
der and  Auld  promoted  the  object  of  Breck- 
enridge, who  by  a  cross  bill,  as  well  as  by  his 
answer  to  the  original  bill,  sought  a  decree 
compelling  the  other  parties  to  convey  the 
land  to  him.  Such  rescission  was.  how- 
ever, objected  to  by  Ramsay,  who  claimed  to 
be  the  assignee  for  valuable  consideration,  of 
the  bonds  executed  by  Strider  to  Auld. 

It  was  expressly  charged  in  the  bill,  that 
the  assignment  was  made  without  consider- 
ation ;  and  though  the  charge  was  denied  by 
both  Auld  and  Ramsay,  neither  of  them  exhib- 
ited any  satisfactory  proof  of  the  considera- 
tion. AH  that  was  shewn  was,  that  Auld  had 
given  t>ond  in  the  office  of  the  register  of  wills 
for  Alexandria  county,  as  guardian  of  John 
Ramsay  and  four  other  orphan  children  of 
John  Ramsay  deceased,  in  the  penalty  of 
80,000  dollars.  Whether  any  settlement  of 
Auld's  accounts  as  guardian  had  ever  taken 
place,  or  what  was  the  amount  of  bis 
indebtedness,  or  whether  he  'was 
152  ^indebted  at  all,  nowhere  appeared. 
Yet  Ramsay  stated,  that  the  motive 
which  induced  him  to  take  the  assignment, 
was  his  desire  to  get  from  Auld's  hands  the 
debt  due  from  Auld  on  account  of  his  father's 
estate. 

Both  Auld  and  Ramsay  alleged  that  the 
assignment  was  made  on  the  first  of  January 
1834.  But  there  was  no  proof  to  support  this 
allegation .  Neither  of  them  alleged  that  any 
step  was  taken  to  inform  Strider  of  the  assign- 
ment until  after  the  award.  It  appeared  by 
the  depositions  of  the  arbitrators,  that 
although  Strider  was  no  party  to  the  submis- 
sion, yet  the  sale  to  him  was  a  subject  investi- 
gated by  them.  They  were  satisfied  that  the 
land  was  worth  much  more  than  it  was  sold 
for  to  Strider ;  that  it  was  worth  13,000  dol- 
lars. And  this  induced  them  to  provide 
in  the  award,  that  in  case  Auld  should  not 
restore  the  land  to  Breckenridge  at  the  time 
prescribed  by  them,  then  he  should  pay  to 
Breckenridge,  in  lieu  thereof,  the  sum  of 
13,000  dollars,  subject  to  a  deduction  of  the 
before  mentioned  sum  of  3347  dollars  31  cents. 

Pending  the  cause,  a  judgment  was  ob- 
tained by  Ramsay  on  one  of  Strider's  bonds, 
and  an  injunction  was  awarded  to  restrain 
Ramsay  from  proceeding  on  that  judgment, 
and  on  the  other  bonds. 

The  circuit  court  of  Mason,  by  two  decrees 
of  the  23d  of  January  and  19th  of  April  1839, 
decreed,  1st. 

That  Strider  be  quieted  in  his  title  and 
possession  of  the  land,  subject  to  the  deed 
of  trust  executed  by  him  to  secure  the 
payment  of  the  purchase  money.  2.  That  the 
injunction  be  dissolved  as  to  the  judgment, 
and  as  to  so  much  of  the  bonds  first  becoming 
due.  as,  with  the  judgment,  would  amount  to 
3347  dollars  31  cents  with  interest  thereon 
from  the  1st  of  January  1834,  deducting  there- 
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from  the  costs  incurred  by  Breckenridg^e  in 

the  prosecntion  of  his  cross  bill,  which  Auld 

was  decreed  to  pay.    3.  That  Ramsay  should 

file  with  the  clerk  the  residue  of  the 

153  bonds,  and  that  Strider  pay  the  ♦same 
to  Breckenrid^e,  without  any  damages 

by  reason  of  the  injunction. 

Oa  the  petition  of  Breckenridge,  an  appeal 
was  allowed  him. 

The  cause  was  argued  in  August  1841,  by 
the  attorney  general  for  the  appellant,  by 
Peyton  for  Ramsay,  and  by  Cook  for  Strider. 
The  argument  not  being  concluded  before  the 
term  ended,  written  notes  of  argument  were 
delivered  to  the  judges  in  vacation,  by  Bald- 
win for  the  appellee  Auld,  and  Johnson  for 
the  appellant.  It  is  unnecessary  to  report  the 
argument  in  detail. 

The  question  of  law  mainly  discussed  was, 
whether,  notwithstanding  the  sale  made  by 
Auld  of  the  land  conveyed  to  him  by  the  deed 
of  the  17th  August  1826,  Brecken ridge  re- 
tained, as  between  Auld  and  himself,  a  right 
of  redemption  ?  The  counsel  for  the  appellees 
endeavored  to  distinguish  the  case  from  that 
of  Chowning  v.  Cox  &c.,  1  Rand.  306.  But 
supposing  the  cases  not  to  be  distinguishable 
in  principle,  they  said  that  Chowning  v.  Coz 
&c.  had  been  decided  without  reference  to  the 
late  decisions  in  England,  or  to  those  in  New 
York,  and  was  clearly  inconsistent  with 
them.  Those  decisions,  they  contended, 
have  established  the  proposition  that  a  power 
of  sale  given  to  a  mortgagee,  in  default  of 
payment,  by  way  of  substitute  for  the  decree 
of  foreclosure,  may  be  exercised  by  the  mort- 
gagee so  as  to  bar  the  equity  of  redemption. 
They  referred  to  2  Rob.  Pract.  61.  2  Story's 
Bq.  295,  §  1027.  and  note.  4  Kent's  Comm. 
146.  1  Sngden  on  Vendors  157,  8. — where  the 
doctrine  and  cases  are  stated. 

CABELIr,  P.  The  deed  from  Brecken- 
ridgeto  Auld  for  Graham's  station,  executed 
on  the  17th  of  Aug'ust  1826,  although  absolute 
on  its  face,  was  in  fact  nothing  more  than  a 
mortgage ;  for  the  written  agreement  entered 
into  by  the  parties  on  the  same  day, 

154  gives  the  *true  character  of  the  deed, 
by  shewing  that  its  sole  object  was  to 

secnre  to  Auld  any  moneys  which  Brecken- 
ridge  then  owed  him,  or  might  thereafter 
owe  him,  and  to  indemnify  him  against  cer- 
tain liabilities  to  which  he  was  exposed  on  his 
account. 

The  deed  being  only  a  mortgage,  the  right 
of  redemption  by  Breckenridge  was  incident 
to  it ;  and  Auld  could  not,  by  the  mere  au- 
thority derived  from  the  deed,  and  without 
resort  to  a  court  of  equity,  sell  the  land  so  as  to 
har  the  rights  of  Breckenridge .  Chowning  v. 
Coz  &c.,  1  Rand.  306.  The  sale  of  the  land 
^j  Auld  to  Strider,  by  the  deed  of  the  first  of 
September  1831,  was  therefore,  as  between 
Anld  and  Breckenridge,  a  mere  nullity ; 
especially  when  we  consider  that  Brecken- 
ridge had  previously  discharged  him  from  the 
liabilities  against  which  the  deed  was  mainly 
intended  as  an  indemnity,  and  had  demanded 
&  reconveyance  of  the  land,  on  the  alle- 
IT&tion  that  there  was  no  indebtedness  from 
bim  to  Auld.    A  sale  of  the  land  under  such 


circumstances,  and  without  disclosing  to  Stri- 
der, the  vendee,  the  pretensions  of  Brecken- 
ridge, was  doubly  fraudulent.  If,  therefore, 
there  were  no  other  parties  to  this  controversy 
but  Auld  and  Breckenridge,  it  is  manifest 
that  Breckenridge  would  be  entitled  to  his 
land,  on  his  paying  to  Auld  the  money  which 
he  owed  him. 

But  there  is  a  third  party  to  the  contro- 
versy. Strider  has  obtained  the  legal  title  to 
the  land  ;  and  although  that  title  was  fraudu- 
lently conveyed  to  him  by  Auld.  yet  Strider 
did  not  participate  in  the  fraud.  He  saw 
Auld  in  the  actual  possession  of  the  land, 
which  he  had  held  for  many  years,  claiming 
to  be  the  owner  thereof,  and  exercising  all  the 
acts  of  ownership,  under  an  absolute  deed  in 
fee  simple  from  Breckenridge,  spread  upon 
the  records  of  the  courts  of  the  county  where 
the  land  lay.  Auld  had  even  advertised  the 
land  for  sale  in  the  public  newspapers  pub- 
lished at  no  great  distance  from  the  residence 
of  the  parties,  without  remonstrance 

155  *or  opposition  on  the  part  of  Brecken- 
ridge.   It  is  not  pretended  that  Strider. 

at  the  date  of  his  purchase,  had  any  knowl- 
edge of  the  secret  equity  of  Breckenridge,  or 
of  any  adversary  claim  whatever.  On  the 
contrary,  he  had  good  reason  to  regard  Auld 
as  thetrueand  sole  owner;  and  he  contracted 
with  him  in  the  belief  that  he  was  so ;  he 
received  his  conveyance,  gave  his  bonds  for 
the  purchase  money,  broke  up  his  old  estab- 
lishment, removed  to  his  new  purchase,  took 
possession  of  the  land,  and  held  it  for  nearly 
three  years,  before  he  heard  of  the  claims  of 
Breckenridge;  during  which  time,  he  put 
upon  the  land  valuable  and  permanent 
improvements.  It  is  true  that  he  had  paid  no 
part  of  his  purchase  money,  before  the  time 
when  he  received  notice  of  Brecken  ridge's 
claims ;  and  it  was  strongly  contended  in  the 
argument,  that  this  circumstance  is  sufficient 
to  deprive  him  of  the  right  to  insist  on  the 
l>enefit  of  his  purchase.  I  do  not  think  it 
necessary  to  decide  this  point  in  this  case ; 
for  if,  in  consequence  of  this  notice,  Strider 
had  no  right  to  insist  on  his  purchase,  then 
there  would  l)e  nothing  to  prevent  the  court 
from  deciding  the  cause  as  to  Breckenridge 
and  Auld,  upon  the  principles  of  equity  appli- 
cable to  them.  And  if,  on  the  contrary,  he 
had  a  right,  notwithstanding  this  notice,  to 
insist  on  his  purchase,  it  is  very  clear  that  he 
had  the  right  to  waive  or  abandon  the  pur- 
chase, provided  his  doing  so  would  not  impair 
or  injure  the  rights  of  others .  He  might  pur- 
sue this  course,  even  if  his  right  to  insist  on 
his  purchase  were  clear  and  undoubted ;  much 
more  might  he  do  so,  if  it  were  attended  with 
doubt  and  uncertainty.  He  has  filed  his  bill, 
stating  what  he  considers  the  superior  title  of 
Breckenridge,  and  praying  the  rescission  of 
the  contract,  although  he  thinks  that  contract 
was  a  beneficial  one.  Who  is  to  object  to  this 
course?  Not  Breckenridge  ;  for  it  is  that 
which  he  desires,  and  to  which  he  claims  to  be 
entitled.     Not  Auld  ;  for  his  interest  is 

156  *not  affected  by  it  ;  and  if  it  were,  the 
fraud  of  which  he  has  been  guilty  must 

close  his  mouth  against  any  such  objections. 
If,  therefore,  Breckenridge,  Auld  and  Strider 
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were  the  only  parties  to  this  controversy,  the 
claims  of  Breckenridgfe  mast  prevail. 

But  there  is  yet  a  fourth  party,  Ramsay, 
whose  pretensions  remain  to  be  examined. 
He  claims  to  be  the  assignee,  for  valuable  con- 
sideration, of  the  bonds  executed  by  Strider 
to  Auld  for  the  purchase  money  of  the  land  in 
controversy.  To  make  this  claim  available, 
he  must  not  only  allege,  but  he  must  prove, 
that  he  was  an  assignee  for  value ;  for,  as  the 
bonds  were  invalid  and  worthless  in  the  hands 
of  Auld,  they  will  be  equally  so  in  the  hands 
of  his  assignee  without  value.  And  it  may 
also  be  added,  that  even  if  full  value  were 
paid  for  them,  they  will  be  unavailable  in  the 
hands  of  Kamsay,  if  he  had  notice  of  the 
claims  of  Breckenridge. 

It  is  certain  that  these  bonds  were  assigned 
to  Ramsay  under  circumstances  calculated 
to  throw  strong  suspicion  on  the  transaction. 

The  matters  in  controversy  between  Auld 
and  Breckenridge  had  been  submitted  toarbi* 
tration,  as  far  back  as  March  1833.  The 
adjustment  was  found  to  be  one  of  great 
difficulty,  requiring  long  and  laborious  inves- 
tigation .  The  arbitrators  had  various  meet- 
ings from  time  to  time,  and  did  not  make  up 
their  award  until  the  29th  of  January  1834, 
when  they  adjudged  that  Auld  should  convey 
the  land  to  Breckenridge,  and  that  the  latter 
should,  on  receiving  the*'conveyance,  pay  to 
the  former  the  sum  of  3347  dollars  31  cents, 
which  they  found  due  to  him.  Both  Auld  and 
Ramsay  say  that  the  assignment  of  the  bonds 
was  made  on  the  first  of  January  1834.  But 
there  is  no  proof  to  support  the  allegation. 
They  do  not  pretend  that  any  step  was  taken 
to  inform  Strider  of  the  transfer  of  his  bonds, 
until  after  the  award ;  Auld's  letter,  which 
gives  the  information,  bearing  date  on 
157  the  30th  of  January,  and  Ramsay's  *on 
'  the  3d  of  February.  If  the  assignment 
was  in  fact  made  on  the  1st  of  January,  this 
delay  in  making  so  important  a  communica- 
tion would  manifest  a  degree  of  negligence 
and  imprudence  which  we  are  unprepared,  by 
any  thing  in  the  record,  to  attribute  to  mr. 
Auld ;  whilst  the  almost  simultaneous  com- 
munication by  both  Auld  and  Ramsay,  so 
immediately  after  the  award,  excites  a  strong 
suspicion  that  the  assignment  itself  followed 
the  award,  and  was  induced  by  a  knowledge 
of  its  contents  ;  and  consequently,  that  Ram- 
say had  notice  of  the  claims  of  Breckenridge. 
This  suspicion  t>ecomes  still  stronger,  by  the 
notoriety  which  the  record  shews  was  given 
to  the  subjects  investigated  by  the  arbitra- 
tors ;  one  of  which  was  the  sale  of  the  land 
to  Strider,  although  he  was  no  party  to  the 
submission.  Besides,  it  seems  almost  incon- 
ceivable that  any  man  should  take  an  assign- 
ment of  bonds  for  such  an  amount,  and 
payable  at  such  remote  periods,  without  an 
enquiry  into  the  consideration  for  which  they 
were  originally  given  ;  especially  where  the 
parties  to  the  transaction  occupied  towards 
each  other  the  intimate  relations  existing 
between  Auld  and  Ramsay.  But  be  this  as  it 
may,  the  conduct  of  Auld  in  assigning  these 
bonds,  at  any  time,  while  his  right  to  them 
was  involved  in  the  questions  then  pending 
before  the  arbitrators,  was  grossly  fraudu- 


lent ;  and  as  it  is  expressly  charged  in  the 
bill  that  the  assignment  was  made  without 
consideration,  it  was  incumbent  on  Ramsay 
to  adduce  satisfactory  proof  of  the  consider- 
ation, if  any.  No  such  proof  is  exhibited. 
We  have  nothing  but  his  own  assertion  and 
that  of  Auld,  added  to  the  fact  that  Auld  had 
qualified  as  the  guardian  of  Ramsay  and  his 
four  sisters,  and  had  given  a  bond  as  guard- 
ian of  them  all,  in  the  penalty  of  80,000  -dol- 
lars. But  whether  any  settlement  of  his 
accounts  had  ever  taken  place,  or  what  was 
the  amount  of  his  indebtedness,  or  whether  he 
was  indebted  at  all,  nowhere  appears. 

158  *Nothing  is  more  improbable  than 
the  story  told  by   Ramsay,  as  to  the 

motive  which  induced  him  to  take  the  assign- 
ment of  these  bonds.  He  says  it  was  his 
desire  to  get  from  Auld's  hands  the  debt  due 
from  him  on  account  of  his  father's  estate. 
Then  why  not  get  it  directly  from  Auld  him- 
self, who  lived  in  his  immediate  neighbor- 
hood, and  who  is  not  alleged  to  be  insolvent, 
or  even  in  embarrassed  circumstances?  Why 
take  bonds  on  a  stranger,  living  hundreds  of 
miles  from  him  7  And  above  all,  why  take, 
in  discharge  of  a  present  debt  which  he 
wished  to  collect,  bonds,  some  of  which  had  to 
xun  four  years  before  they  came  to  maturity  ? 
Upon  the  whole,  I  am  of  opinion  that  he  has 
shewn  no  title  to  the  bonds  as  against  Strider 
or  Breckenridge,  and  that  his  pretensions  to 
enforce  the  collection  thereof  are  without  any 
just  foundation. 

The  other  judges  concurred  with  the  pres- 
ident in  the  following  decree : 

The  court  is  of  opinion  that  the  sale  by 
Auld  to  Strider  of  the  land  in  controversy  be 
rescinded,  and  that  Strider  do  surrender  to 
Breckenridge  the  full  possession  of  the  said 
land,  with  all  its  appurtenances,  on  or  before 
the  first  day  of  January  next ;  and  that  in  the 
mean  time  he  do  permit  him,  his  servants  Ac 
to  have  free  ingress  and  egress  into  and 
from  the  said  land,  for  the  purpose  of  seeding 
the  usual  fall  crops.  That  an  account  be 
taken  of  the  rents  and  profits  of  the  said  laud 
while  in  the  possession  of  the  said  Strider, 
and  also  of  the  permanent  improvements  put 
thereon  by  him,  until  the  present  time; 
distinguishing  those  permanent  improve- 
ments made  t>efore,  and  those  made  since, 
the  institution  of  the  suit  by  Strider.  That 
Strider  do  pay  to  Breckenridge  the  amount  of 
the  said  rents  and  profits,  subject,  however, 
to  a  credit  for  so  much  of  the  value  of  all  the 
said  improvements,  as  may  not  exceed  the 
amount  of  all  the  rents  and  profits ;  but 

159  that  Breckenridge  *shall  not  be  liable 
for  any  excess  of  the  value  of  the  im- 
provements above  the  amount  of  all  the  rents 
aild  profits,  unless  the  value  of  the  improve- 
ments put  upon  the  land  t>efore  the  institu- 
tion of  the  suit,  shall  exceed  the  amount  of  all 
the  rents  and  profits  during  the  whole  time 
that  Strider  has  held  the  said  land  ;  in  which 
case  he  shall  be  chargeable  with  such  excess, 
as  a  lien  on  the  said  land.  That  the  injunc- 
tion restraining  Ramsay  from  enforcinfi''  his 
judgment  at  law,  and  from  enforcing  the  col- 
lection of  the  bonds  executed  by  Strider  to 
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Atild,  and  by  him  assig^ned  to  Ramsay,  be 
perpetuated  ;  and  that  Ramsay  surrender  the 
■aid  bonds  to  Strider,  to  be  cancelled. 

But  althoug^h  Ramsay  has  shewn  no  cause, 
as  between  him  and  Breckenridg-e  and  Stri- 
der, to  enforce  the  collection  of  the  bonds  as- 
sis^ned  to  him  by  Anld,  yet  as  Auld  admits 
that  the  said  bonds  were  assigned  by  him 
for  yalnable  and  full  consideration,  the 
court  is  of  opinion  that  that  admission 
gives  to  Ramsay  a  just  claim  against  Auld, 
and  intitles  Ramsay  to  receive  from  Brecken- 
ridge  the  sum  pf  3347  dollars  31  cents, 
found  due  from  Breckenridge  to  Auld  by 
the  award  of  the  arbitrators  in  the  proceed- 
ings mentioned,  with  interest  thereon  from 
the  first  day  of  January  in  the  year  of 
1835;  and  that  the  said  sum,  with  interest 
as  aforesaid,  is  chargeable  as  a  lien  on  the 
said  lands  herein  before  directed  to  be  surren- 
dered to  the  said  Breckenridge  :  that  Breck- 
enridge be  directed  to  pay  to  Ramsay  the  said 
sum  of  3347  dollars  31  cents  with  interest 
as  aforesaid,  on  or  before  the  expiration  of 
sixty  days  from  and  after  the  time  when  he 
shall  receive  possession  of  the  land  as  afore- 
said ;  and  that  in  default  of  said  payment, 
the  said  land  shall  be  sold,  in  whole  or  in 
part,  as  may  be  deemed  most  expedient,  to  pay 
such  portion  or  part  of  the  said  sum  of  money 
and  interest  as  aforesaid,  as  may  remain  un- 
paid, and  the  costs  of  the  sale, — on  a 
160  credit  of  nine  months  for  *^one  third 
part  thereof,  of  twelve  months  for  an- 
other third  part,  and  of  eighteen  months  for 
the  residue. 

It  is  therefore  adjudged,  ordered  and  de- 
creed, that  the  decrees  be  reversed,  with 
costs  to  the  appellant  Breckenridge,  to  be 
paid  by  the  executor  of  Auld  out  of  assets 
of  his  testator  in  his  hands  to  be  admin- 
istered, if  so  much  thereof  he  hath ;  the 
other  appellees  not  being  subjected  to  costs 
in  this  court,  because  the  appellee  Strider 
gets  by  the  decree  of  this  court  a  rescission 
of  the  contract  of  purchase,  which  he  sought 
in  the  court  below,  and  which  was  denied 
by  the  decree  of  that  court ;  and  because 
the  appellee  Ramsay  prevails  in  this  court, 
to  the  extent  that  he  prevailed  in  the  court 
below.  And  the  cause  is  remanded  to  the 
circuit  court,  to  be  further  proceeded  in  ac- 
cording to  the    principles   before  declared. 


161     *Pag6  and  Others  v.  Booth  and  Others. 

August,  1842,  Lewisburg. 
(Absent  Bbookb,  J.) 

^fhM*— Case  at  Bsr.— Upon  a  bill  In  equity  to  charge 
properly  which  has  passed  Into  the  hands  of  third 
petsons  without  notice  of  the  complainant's  claim, 
tbe  court  being  called  upon  to  investigate  trans- 
actions  which  occurred  thirty  years  before  the 
institution  of  the  suit,  and,  from  the  lapse  of  time 
and  the  obscurity  of  the  transactions,  it  being 
impossible  to  arrive  at  the  truth  of  the  case,  hbld, 
the  bill  ought  to  be  dismissed. 

Vcador  and  Vendee— Lien  for  Purchase  Money.— A  per- 

*See  monographic  note  on  "Laches"  appended  to 
Peers  v.  Bamett.  12  Gratt  4ia 


son  entitled  to  have  an  assignment  of  a  title  bond 
and  the  possession  of  property  upon  paying  a  cer* 
tain  sum.  transfers  his  right,  and  his  assignee  pays 
that  sum,  and  assigns  his  right  to  another,  who 
obtains  title  to  the  property  according  to  the 
bond;  after  which  the  person  first  mentioned  files 
a  bill,  alleging  that  his  transfer  was  in  considera- 
tion of  money  which  has  never  been  paid  him, 
and  claiming  that  the  lien  of  a  vendor  for  pur* 
chase  money  exists  in  his  favour,  upon  the  prop- 
erty  in  the  hands  of  the  subsequent  holders,  who 
purchased,  as  he  alleges,  with  notice.  Hsld.  no 
such  lien  exists. 

This  case  was  stated  by  Allen,  J.,  at  the 
time  of  delivering  his  opinion,  to  be  as 
follows : 

In  the  year  1792,  Stephen  Jett,  the  owner 
of  the  equitable  title  to  certain  lots  in 
the  town  of  Christiansburg,  Montgomery 
county,  (the  legal  title  to  which  was  to 
pass  through  the  trustees  of  the  town,  and 
was  then  outstanding  in  the  original 
patentee  or  his  representatives,)  executed 
to  William  and  Gilbert  Christian  his 
title  bond,  by  which  he  bound  himself  to 
make  or  cause  to  be  made  to  them  a  con- 
veyance for  three  fourths  of  two  lots,  as 
soon  as  the  trustees  could  make  a  title  to 
the  original  purchasers,  and  also  bound 
himself  to  deliver  possession  to  the  Chris- 
tians, within  a  few  weeks.  Though  Gilbert 
Christian  was  mentioned  as  a  joint  pur- 
chaser with  William,  it  seems  to  have  been 
determined  in  a  subsequent  controversy, 
that  William  was  entitled  to  the 
162  whole  benefit  *of  the  contract.  Wil- 
liam Christian  appears  to  have  ob- 
tained possession  of  the  property,  and 
leased  it  to  one  Bratton.  On  the  first  of 
November  1794,  whilst  the  property  was 
held  by  the  tenant  of  Christian,  articles  of 
agreement  were  entered  into  between  Chris- 
tian and  Booth,  by  which  Christian  sold 
the  property  to  Booth  for  ;f250.  to  be  paid 
in  property  at  a  future  day,  and  bound  him- 
self to  give  security,  upon  the  payment  of 
the  purchase  money,  for  the  making  of  a 
conveyance  as  soon  as  a  title  could  be  pro- 
cured from  the  trustees.  The  agreement 
further  provided  that  Booth  should  get  pos- 
session as  soon  as  Bratton *s  lease  expired, 
and  be  entitled  to  any  rent  which  might  be 
due  from  Bratton  at  the  end  of  his  term. 
This  contract  was  not  complied  with. 
Booth  did  not  deliver  the  property  to  be 
paid,  by  the  day  agreed  on,  and  Christian 
did  not  give  security  for  the  title.  Some 
payments  were  made,  and  on  the  9th  of 
April  1795,  another  arrangement  was  en- 
tered into  between  the  parties.  By  this  it 
was  agreed,  that  upon  full  payment  of  the 
balance  of  the  purchase  money,  or  imme- 
diately afterwards,  Christian  should  assign 
to  Booth  the  title  bond  of  Jett ;  but  Booth 
was  not  to  have  possession  until  a  lease  to 
one  Miller  (probably  a  purchaser  from 
Bratton)  had  terminated.  And  upon  Chris- 
tianas compliance  with  his  agreement,  he 
was  to  be  exonerated  from  all  further  re- 
sponsibility. 

At  this   stage   of  the   transaction.  Booth 
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was  not  entitled  to  possession  of  the  lost, 
or  to  a  conveyance  for  them,  or  even  to  the 
equitable  rig-ht  held  under  Jett.  The  pos- 
session was  held  by  the  tenant  of  Chris- 
tian, and  until  Booth  paid  Christian  the 
balance  of  the  purchase  money,  he  had  no 
right  to  call  for  an  assignment  of  the  title 
bond.  His  interest  consisted  of  an  execu- 
tory contract,  which  authorized  him,  upon 
the  payment  of  the  purchase  money,  to 
demand  a  transfer  of  a  title  bond.  He 
never  did   pay  the   balance  of  the  purchase 

money ;  the  bond  was  not  assigned  to 
163      him,  nor  did    he   acquire   '^possession 

of  the  lots.  The  extent  of  his  inter- 
est was  never  enlarged. 

Whilst  his  claim  remained  in    this  condi- 
tion, on  the   25th  of   March  1797,  he  sold  it 
to  Isaac  Rentfro,  and  bound  himself  to  give 
up   to   Rentfro   all   the  bonds   and  receipts 
relative  thereto,    and   to  make   him  all  the 
right  he  had  received  or   should  receive  by 
virtue  of  his   purchase  from  Christian,  for 
a  sum   to   be   adjudged  by  certain   persons 
named.     On    the   same  day,  Rentfro,    by  a 
distinct  article  (which  recites   that  he   had 
purchased    of  Booth    the  lots   which  Booth 
bought   of   Christian,    the   price    of  which 
was  to    be  ascertained    by    valuers)    bound 
himself  to  pay  the  sum  to  be  ascertained  as 
aforesaid,    after  deducting   what  might  be 
due  to  Christian,  in  good   land    in  Tennes- 
see, by  the  29th  of  December  next  ensuing 
the    date   of   the   contract.     Rentfro  never 
got  possession  of  the  property :  it  was  still 
held  by  Bratton  or  Miller,  under   the  lease. 
On  the  17th  day  of  April  1797,  Rentfro  sold 
his    interest    in    the   subject   to   John   and 
Roswell    Johnston,    and    bound   himself  to 
give  them  possession  as  soon  as  it  could  be 
obtained    from    Bratton,  and  to  make  tfiem 
such  right  as  the   holders   of  the  legal  title 
should    make   to  other   purchasers,  or  give 
them  Jett^s  title  bond  for  such  right.     The 
Johnstons  paid  the  purchase  money  agreed 
to    be   paid   by  them   to  Rentfro,    obtained 
possession    of  the   lots,  and,  on  the  I7th  of 
July    1802,    procured  from  Jett  an  order  on 
the   trustees   for  a  deed.  .  After  continuing 
in    possession    several   years,  they   sold   to 
Page,    the   present   owner,  who  afterwards 
obtained   a  deed  from  the  trustees;  having 
previously  been  in  possession,  and    paid  to 
the   Johnstons   the   whole   of  the  purchase 
money.      He     has     held     possession     ever 
since. 

The  lots  seem  never  to  have  been  valued 
under  the  contract  between  Booth  and 
Rentfro;  at  least  there  is  no  evidence  of 
such  valuation  in  this  record.  Booth,  how- 
ever,   went   to   Tennessee   to   get  the  land 

which  Rentfro  was  to  pay;  from 
164*    which  it  may   be  inferred  that  *some 

valuation  was  made,  or  that  the  par- 
ties had  agreed  on  a  price;  since  it  would 
have  been  useless  to  go  for  the  land,  until 
the  price  of  the  lots  had  been  ascertained. 
Why  the  land  was  not  paid,  does  not  dis- 
tinctly appear,  nor  is  it  material  to  en- 
quire. It  is  certain,  from  the  admissions  of 
all  parties, that  no  land  was  paid.  Rentfro, 
in  his  answer  to  a   bill  filed    by  one  Glenn, 


asserting  a  claim  under  Gilbert  Christian 
to  a  moiety  of  the  property,  says  that  the 
contract  was  changed ;  that  instead  of  the 
Tennessee  lands,  he  conveyed  to  Christian 
100  acres  of  land  in  Montgomery  county, 
in  discharge  of  some  claim  which  Chris- 
tian held  on  Booth ;  and  there  still  being  a 
balance  due  from  him  to  Booth,  the  latter 
directed  him  to  pay  it  over  to  Christian, 
which  he  did.  This  answer,  filed  in 
another  case,  is  no  evidence  of  the  facts 
'set  out  in  it ;  but  it  serves  to  explain  the 
testimony  of  William  Christian,  who  says 
he  received  from  Rentfro  100  acres  of  land 
and  40  dollars  in  money,  for  Booth. 
Another  witness,  John  Gardner  (one  of  the 
trustees)  says,  that  Rentfro  insisted  he  had 
paid  for  the  lots,  and  Booth  that  he  had 
not.  And  one  of  the  subscribing  witnesses 
states,  he  has  every  reason  to  believe  that 
Rentfro  did  pay,  as  he  was  not  to  get  pos- 
session until  he  paid ;  that  possession  was 
transferred  to  the  Johnstons,  his  vendees, 
at  his  request,  and  the  witness  never  heard 
any  thing  else  than  that  he  had  paid. 
Rentfro  seems  to  have  been  a  man  in  good 
circumstances,  and  in  1798  he  sold  his 
property,  or  a  portion  of  it,  and  removed  to 
Kentucky,  where  he  died  in  good  circum- 
stances in  1817.  Booth  was  a  poor  man, 
and  he  absconded  from  his  creditors  and 
removed  to  Kanawha  county,  where  he  died 
in  1801,  leaving  a  widow  (who  died  about 
four  months  after  him)  and  several  chil- 
dren, the  eldest  about  12  years,  the  youngest 
13  months  old.  In  1827,  administration  on 
Booth's  estate  was  granted  by  the  county 
court  of  Montgomery;  and  in  the 
165  month  of  August  1827,  *the  adminis- 
trator filed  this  bill,  alleging  that  the 
purchase  money  was  never  paid  by  Rf  ntfro; 
that  the  subsequent  holders  were  purchasers 
with  notice;  and  that  the  property  in  their 
hands  was  subject  to  the  vendor's  lien  for 
the  purchase  money. 

The  cause  came  on  to  be  heard  before  the 
circuit  court  of  Montgomery,  the  26th  day 
of  May  1836,  on  the  bill,  the  answers  of 
Page  and  of  John  and  Roswell  Johnston, 
an  order  of  publication  against  Rentfro's 
heirs,  which  appeared  to  have  been  duly 
executed,  the  depositions  of  witnesses,  ^nd 
the  exhibits.  Whereupon  the  court  was  of 
opinion,  that  Page  was  not  a  purchaser 
without  notice,  and  therefore  that  the  lots 
in  his  possession  were  liable  for  the  pur- 
chase money  and  interest,  due  from  Rent- 
fro to  Booth's  administrator;  and  the  price 
of  the  said  lots  at  the  time  of  the  sale  by 
Booth  to  Rentfro,  not  having  been  fixed 
and  ascertained  by  the  persons  to  whom  it 
was  referred,  and  they  having  since  died 
or  removed,  the  court  decreed  that  a  commis- 
sioner take  an  account,  ascertaining  and 
stating  the  value  of  the  said  lots  at  the 
time  of  the  sale  thereof  by  Booth  to  Rent- 
fro, and  how  much  of  the  purchase  money,  if 
any,  had  been  paid,  and  the  balance  due* 
with  interest  thereon  from  the  25th  of 
December  1797. 

From  this  decree  an  appeal  was  allowed, 
on  the  petition  of  Page  and  John  and  Ros- 
well Johnston. 
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The  cause  was  arf^ued  by  Preston  and  C. 
Johnston  for  the  appellants,  and  by 
M'Comas  and  the  attorney  general  for  the 
appellees. 

ALLEN,  J.  The  first  objection  which 
presents  itself  is  the  staleness  of  the  de- 
mand, and  the  impossibility  of  doinfjf  justice 
at  this  distance  of  time.  The  court  is 
called  upon  to  investigate,  by  the  dim 
lights  furnished  by  this  record,  transac- 
tions which     occurred    thirty    years 

166  ^before    the   institution    of  this  suit. 
The  .cases   on   this   subject  are  fully 

reviewed  and  commented  on  in  Carr's 
adm'r  &c.  v.  Chapman's  legatees,  5  Leigh 
164,  and  Hayes  &  al.  v.  Goode  &  al.,  7 
I^igh  452.  The  presumption  of  satisfaction 
is  not  the  only  consideration  which  operates 
on  the  court  in  refusing  to  entertain  such  a 
bill.  In  Hercy  v.  Dinwoody,  2  Ves.  jun. 
87,  it  was  contended  that  the  case  was  not 
open  to  the  presumption  of  satisfaction, 
because,  the  matter  being  in  suit,  the  de- 
fendants could  not  discharge  themselves  by 
a  payn^nt  or  settlement  ip  pais.  The 
master  of  the  rolls  admitted  this,  but  said — 
**For  the  reasons  given  in  Deloraine  v. 
Brown,  3  Bro.  C.  C.  633,  independent  of  the 
question  of  satisfaction,  but  on  account  of 
the  very  neglect,  and  the  mischief  and 
disturbance  that  may  arise  to  families," 
(and  I  may  add,  to  subsequent  purchasers,) 
though  the  presumption  of  satisfaction  is 
not  so  strong,  yet  the  Is^ches  and  neglect 
may  make  it  a  matter  of  public  policy  that 
the  party  guilty  of  it  shall  abide  the  conse- 
quence." Here  the  property  has  passed 
into  the  hands  of  third  persons,  who  have 
paid  their  purchase  money;  and  whatever 
maj  have  been  the  fact,  there  is  certainly 
no  proof  that  they  had  actual  notice  of  this 
claim  when  the  deed  was  procured  from  the 
trustees.  The  aid  of  a  court  of  equity  is 
now  invoked  against  them,  at  a  time  when 
the  truth  is  no  longer  attainable.  Was 
there  ever  a  valuation?  From  Booth's  trip 
to  Tennessee  to  receive  the  land,  the  infer- 
ence is  strong  that  there  had  been :  but  we 
have  no  evidence  of  it.  Was  the  contract 
changed,  as  Rentfro  alleges?  The  evidence 
of  Christian,  that  he  received  from  Kentfro 
100  acres  of  land  and  40  dollars,  for  Booth, 
would  seem  to  shew  that  it  had  been.  But 
what  that  contract  was,  and  whether  it  had 
been  complied  with  (as  Rentfro,  according  to 
the  testimony  of  Gardner,  asserted,  though 
Booth  denied  it,)  we  know  not,  and,  from 
the  proofs  in  the  record,  cannot  ascertain. 
The  first  step   must   be    taken  in   the 

167  dark,    and   no  advance  *can   be  made 
without   the   hazard   of  injustice.     It 

may  be  the  misfortune  of  those  asserting 
this  claim,  that  such  obscurity  involves 
the  transaction.  But  even  if  they  were 
exempt  from  the  imputation  of  laches,  it 
would  not  be  the  province  of  a  court  of 
equity  to  relieve  them  at  the  risque  of  doing 
injustice  to  fair  purchasers.  Booth  how- 
ever, if  his  claim  was  a  valid  one,  had 
ample  opportunities  to  assert  it  during  his 
lifetime.     He   failed    to  do   so;    permitted 


his  vendee  to  remove  from  the  country  full- 
handed,  though  his  own  embarrassments 
should  have  urged  him  to  enforce  his  claim, 
if  in  truth  it  had  not  been  adjusted ;  and 
he  himself  subsequently  absconded  from  his 
creditors,  without  giving  them  (so  far  as 
we  see)  any  intimation  of  his  claim  as  a 
means  of  satisfying  their  demands.  Under 
these  circumstances,  he  could  not  be 
exempted  from  the  imputation  of  culpable 
neglect.  I  think  that  on  this  ground 
alone, — the  impossibility,  from  the  lapse  of 
time  and  the  obscurity  of  the  transactions, 
of  arriving  at  the  truth  of  the  case,  the 
court  should  have  dismissed  the  bill. 

I  am  equally  satisfied  that  if  the  claim 
had  been  asserted  in  proper  time,  the  vend- 
or's lien  did  not  attach.  What  did  Booth 
dispose  of?  Not  the  property :  to  that  he 
had  no  claim.  Under  his  contract  of  the 
9th  of  April  1795,  he  might  have  become 
entitled  to  an  assignment  on  Jett's  title 
bond,  and  to  the  possession  of  the  property, 
upon  the  payment  of  the  balance  of  the 
purchase  money  to  Christian.  But  he 
never  paid  that  balance ;  it  was  not  paid 
until  the  contract  was  made  with  Rentfro; 
and  upon  its  being  paid  by  Rentfro,  Chris- 
tian assigned  to  his  vendees,  the  Johnstons. 
Suppose,  upon  the  payment  of  this  balance 
by  Rentfro,  Christian  had  refused  to  sur- 
render or  as  in  Jett's  title  bond;  what 
would  have  been  the  remedy?  Rentfro 
could  have  sued  at  law  for  the  breach  of  con- 
tract in  failing  to  assign  the  title  bond : 
he    had   his   election    to  adopt  that  course, 

and  it  would  have  been  out  of  Booth's 
168      power    to   control   him.     What   *then 

becomes  of  the  supposed  lien  for  pur- 
chase money?  It  will  not  be  pretended 
that  it  would  attach  on  the  personal  sub- 
ject. The  contract  transferred  a  right  of 
action,  and  nothing  more. 

It  has  been  contended  in  argument,  that 
there  was  an  express  contract  for  the  lien, 
and  that  this  is  proved  by  the  statement 
of  Taylor,  in  the  suit  of  Glenn  against 
Christian.  To  that  suit  Booth  was  no 
party.  The  record  would  be  no  evidence 
against  him,  and  cannot  be  used  for  him. 
But  even»  if  the  statement  were  evidence, 
it  proves  no  such  contract.  That  is  in- 
ferred from  the  fact  that  the  papers  were 
deposited  with  Taylor.  But  that  deposit, 
I  feel  satisfied,  had  reference  alone  to  the 
transactions  between  Christian  and  Booth. 
They  had  attempted  to  settle  and  ascertain 
the  balance  due.  By  the  agreement  of  the 
9th  of  April  1795,  Christian  was  not  to 
assign  until  he  was  paid;  and  the  papers 
were  no  doubt  deposited  with  a  vieyr  to  the 
delivery  when  he  should  be  paid.  And 
accordingly,  when  Rentfro  did  pay  the 
balance,  Christian  transferred  his  interest 
held  under  Jett's  title  bond,  to  Rentfro's 
vendees. 

I  think  the  decree  should  be  reversed,  and 
the  bill  dismissed. 

The  other  judges  concurred  on  both 
grounds.  Decree  therefore  reversed,  and 
bill  dismissed. 
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Auffust,  1842.  LewlBbarff. 
(Absent  AMiEN  and  BAiiDWiN.t  J.) 

PrinciiNil  and  SHrcty— Who  U  a  Cosurety  Batltled  to 
Contribution^— A  joint  and  several  single  bill  beinsr 
executed  In  the  country  by  a  principal  and  seven 
sureties,  to  enable  the  principal  to  borrow  money 
from  a  bank,  and  the  principal,  upon  coming  to 
town,  finding  that  the  rules  of  the  bank  require  a 
town  surety,  application  Is  made  by  him  to  a  citi- 
zen to  become  such  surety.  This  citizen  having 
adopted  a  rule  not  to  put  his  name  on  bank  paper 
for  any  person,  but  being  willing  to  accommodate 
the  principal,  applies  to  a  friend  to  become  bound 
on  the  paper,  with  an  assurance  that  If  the  prin- 
cipal docs  not  pay  it  off  when  it  l)ecomes  due,  he 
will  pay  It  off  for  him.  Under  this  assurance,  that 
friend  puts  his  name  on  the  paper  as  a  co-obligor 
with  the  other  sureties,  without  their  knowledge. 
And  thereupon  the  paper  Is  discounted  by  the 
batak.  The  principal  makes  default  when  the  bill 
becomes  due,  and  soon  afterwards  the  citizen 
pays  It  off.  Hbld  by  two  Judges  (Bbookb  and 
Stanard)  that  the  citizen  Is  to  be  considered  one 
of  the  eight  sureties,  having  become  such  In  the 
name  of  his  friend,  and  that  he  is  entlUed  to  con- 
tribution from  all  except  that  friend:  dlssenUente 
Cabbll.  p. 

S«mo— What  Suit  Pending  affainst  Absent  Surety 
Does  Not  Affect  Purchaser  of  His  Land.$-The  facts 
being  as  above  stated,  a  suit  In  equity  was  brought 
by  the  nominal  surety  against  the  cosureties,  one 
of  whom  was  an  absent  defendant  owning  land  In 
the  commonwealth.  The  suit  was  resisted  on  the 
ground  that  no  payment  had  been  made  by  the 
plaintiff.  SubsequenUy.  by  an  amendment  of 
the  bill,  the  surety  who  paid  was  united  In  the 
suit  as  a  coplaintiff.  In  the  Interval  between  the 
commencement  of  the  suit  and  the  amendment  of 
the  bill,  the  alwent  defendant  returned  to  the 
commonwealth,  and  conveyed  the  land  to  a  pur- 
chaser for  valuable  consideration.  Held,  no  lien 
Is  created  upon  the  land  In  the  hands  of  the  pur- 
chaser by  these  proceedings;  not  by  the  proceed- 


*Por  monographic  note  on  Us  Pendens,  see  end  of 

case. 

tThey    had  each  of  them  been  counsel  for  the 

appellant. 

^Sureties— Contribution.— See  foot-noU  to  Preston 
V.  Preston,  4  Gratt.  88.  The  principal  case  Is  cited 
In  Stovall  V.  Border  Grange  Bank,  78  Va.  193 ;  Sher- 
man V.  Shaver,  76  Va.  10;  Hansberger  v.  Yancy,  38 
Gratt.  527. 

The  principal  case  Is  cited  In  Rosenbaum  v.  Good- 
man, 78  Va.  137,  to  the  point  that  the  right  of  mutual 
contribution  exists  only  amongst  those  who  are 
cosecuritles,  that  Is,  sureties  for  the  same  thing, 
and  bound  for  the  discharge  of  the  same  duty, 
whether  by  the  same  or  different  instruments  at 
the  same  or  different  times,  and  with  or  without  the 
knowledge  of  one  another.  See  also,  Harrison  v. 
Lane,  6  Leigh  414,  and  monographic  note  on  "Subro- 
gation" appended  to  Janney  v.  Stephens,  2  Pat.  & 
H.  11. 

S  What  Suit  Pending  against  Absent  Surety  Does  Not 
Affect  Purchaser  of  His  L^nd.— The  principal  case  is 
cited  In  Osborn  v.  Glasscock,  39  W.  Va.  7fl0,  20  S.  E. 
Bep.  706;  5  Va.  Law  Reg.  412. 


Ings  in  the  name  of  the  nominal  surety,  because, 
no  payment  having  been  made  by  him,  no  decree 
could  be  rendered  in  hlS'  favour;  and  not  by  the 
proceedings  In  the  name  of  the  surety  who  paid, 
because  the  conveyance  to  the  purchaser  was  be- 
fore those  proceedings. 

This  suit  was  commenced  in  the  superior 

court  of  chancery  formerly   holden  at 
170      Clarksburg^.     The  subpoena  *^was  is* 

sued  the  23d  of  July  1822,  returnable 
to  Aug^ust  rules;  at  which  time  the  bill  wa» 
filed  in  the  name  of  William  Vause.  It  set 
forth,  that  Jacob  Heiskell  of  Harrison 
county  was  indebted  to  the  Northwestern 
bank  of  Virginia  in  the  sum  of  600  dollars, 
and  by  the  request  of  Heiskell  the  follow- 
ing* persons,  to  wit,  Jedediah  W.  Goff, 
David  Newton,  John  Davisson,  Christian 
Geigley,  William  Lake  junior,  Jacob  Coplin, 
Absalom  Robinson  and  the  complainant, 
became  the  sureties  of  Heiskell  for  the 
payment  of  the  debt  at  the  end  of  60  days, 
and  joined  him  in  executing  a  joint  and 
several  single  bill  for  such  payment:  that 
payment  not  being  made  by  any  of  the 
other  obligors^  and  the  complainant  being 
called  on  by  the  ofiScers  of  the  bank,  he, 
to  save  his  credit,  and  to  save  himself  from 
a  suit,  was  forced  to  pay  and  did  pay  to  the 
bank  the  said  sum  of  600  dollars,  with 
a  further  sum  of  19  dollars  20  cents  for  in- 
terest chargeable  thereon :  that  Heiskell 
and  Newton  are  insolvent,  and  Robertson 
resides  without  the  commonwealth,  and  has 
no  moneys,  credits  or  personal  properly 
within  the  same,  but  is  seized  of  a  tract 
of  land  in  the  county  of  Harrison,  which 
ought  to  be  made  liable  for  his  share  of  the 
debt.  Heiskell  and  the  cosureties  with  the 
complainant  were  made  defendants.  And 
the  prayer  was,  that  such  of  them  as  were 
able  might  be  compelled  to  pay  their  pro- 
portions, by  dividing  the  loss  arising  from 
the  insolvency  of  the  others ;  and  for  gen- 
eral relief. 

There  was  no  endorsement  on  the  sub- 
poena explaining  the  object  of  the  suit. 
Affidavit  being  made,  at  August  rules  1822, 
of  the  nonresidence  of  Robinson,  an  order 
of  publication  was  then  entered,  requiring 
him  to  appear  on  the  first  day  of  the  fol- 
lowing term;  which  order  was  duly  pub- 
lished. And  Robinson  failing  to  appear  at 
October  term  1822,  an  order  was  then  en- 
tered, stating  that  the  court  would  proceed 
to  take  such  proof  in  support  of  the  bill   aa 

the  plaintifiF  should  ofiFer. 
171  *The  other  defendants  answered  the 

bill.  Heiskell  admitted  that  he  exe- 
cuted the  obligation,  and  received  the 
amount  from  the  bank ;  but  he  did  not  ad- 
mit that  the  complainant  paid  the  debt,  and 
he  called  for  proof  thereof.  He  stated  that 
he  (Heiskell)  had  paid  into  the  bank,  on 
account  of  the  obligation,  400  dollars,  for 
which  he  ought  to  have  credit.  Goff, 
Geigley,  and  Coplin  admitted  the  execution 
of  the  obligation,  and  that  they  were  sure- 
ties therein,  but  stated  that  they  did'not 
know  whether  the  same  had  been  paid  or 
not.  Newton,  Davisson  and  Lake  admitted 
the   execution    by   them   of  the  obligation. 
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but  called   for  proof  that  the  complaiiiant 
had  paid  the  same. 

The  oblig^ation  was  filed  as  an  exhibit 
with  the  bill,  with  an  endorsement  thereon 
in  these  words:  **N.  W.  Bank  of  Virg'a. 
Received  the  amount  of  the  within  bond 
from  Noah  Zane,  Heiskell  having  failed  to 
pay  it.    T.  Woods  cash'r." 

On  the  25th  of  October  1823,  leave  was 
given  the  plaintiff  to  amend  his  bill.  An 
amended  bill  was  filed  in  the  names  of  Wil- 
liam Vause  and  Noah  2^ne,  stating  Zane  to 
be  admitted  a  party  complainant  in  the 
caaae,  and  setting  forth,  that  when  the  ob- 
ligation became  payable  to  the  bank,  Zane,' 
who  had  agreed  with  Vause  to  stand  in  his 
shoes  and  situation  in  all  respects  as  re- 
garded said  obligation,  paid  the  full  amount 
thereof  to  the  bank,  so  as  to  prevent  a  suit 
thereon.  And  the  complainants  prayed 
that  the  money  might  be  refunded  to  them 
for  the  benefit  of  Zane.  Whether  this 
amended  bill  was  filed  soon  after  the  25th 
of  October  1823,  or  not  until  after  the  order 
of  the  18th  of  May  1826,  herein  after  men- 
tioned, did  not  clearly  appear  from  the 
transcript  of  the  record  sent  to  the  court  of 
appeals.  It  was  copied  immediately  after 
the  order  of  the  25th  of  October  1^23.  And 
yet,  according  to  the  entry  of  the  22d  of 
May  1826,  it  would  seem  to  have   been  filed 

at  that  time. 
172  *On  the  19th  of  October  1824,  an 
order  was  entered,  stating,  that  on 
the  motion  of  Benjamin  Stout,  and  by 
consent  of  parties,  he  was  made  a  party 
defendant  in  the  cause.  And  on  the  22d 
of  the  same  month,  on  the  motion  of 
the  plaintiff,  he  had  leave  to  amend  his 
bill  for  the  purpose  of  making  Stout  a 
party.  At  February  rules  1825,  Stout  filed 
faia  answer,  stating,  that  he  had  purchased 
from  Robinson  the  tract  of  land  in  the  bill 
mentioned;  that  at  the  time  of  his  pur- 
chase, he  had  no  knowledge  of  the  alleged 
liability  of  fiobinson,  as  the  sutety  for 
Heiskell,  to  the  plaintiff;  and  that,  being 
a  purchaser  for  valuable  consideration,  and 
having  paid  the  purchase  money,  he  con- 
ceives he  ought  not  to  be  disturbed  in  his 
pnrchase.  He  alleges  that  Heiskell  pro- 
cared  Zane  to  make  the  payment  for  him, 
and  contends  that  if  the  principal  debtor, 
without  the  knowledge  or  consent  of  the 
sureties,  has  procured  a  third  person  to 
make  payment,  such  third  person  cannot, 
either  by  an  agreement  with  one  surety,  or 
by  any  other  means,  charge  the  other  sure- 
ties, but  the  obligation  is  as  to  them 
extinguished.  The  fact  he  states  to  be, 
*'that  the  complainant  Vause  has  merely 
lent  his  name  to  the  said  Zane,  in  order  to 
prosecute  a  suit  by  which  it  shall  appear 
that  the  money  was  paid  by  a  cosurety ; 
and  that  any  recovery  that  can  be  obtained 
is  to  be  for  the  exclusive  benefit  of  the  said 
2ane." 

According  to  the  record  sent  to  the  court 
of  appeals,  an  entry  was  made  on  the  18th 
of  May  1826,  on  motion  of  the  plaintiff, 
giving  him  leave  to  amend  his  bill  by 
making  2Sane  a  party  plaintiff;  and  another 


entry  was  made  the  22d  of  May  1826,  of  the 
filing  of  such  amended  bill.  By  agreement 
of  the  parties,  the  answers  previously  filed 
were  received  as  answers  to  the  amended 
bill;  and  the  following  facts  were  also 
agreed : 
**  Isaac  Heiskell  wished  to  borrow  money 
from     the   Wheeling    bank.      By   the 

173  rule    of    the   bank,   an    indorser    *in 
Wheeling   was    required     from    their 

borrowers.  Heiskell  applied  to  Noah  Zane 
to  become  such  indorser.  Zane,  having 
adopted  as  a  rule  for  his  government  in 
relation  to  the  bank,  not  to  become  indorser 
for  any  person,  but  being  willing  to  ac- 
commodate Heiskell,  applied  to  the  plaintiff 
Vause  to  become  such  indorser,  with  an 
assurance  to  the  said  Vause,  that  if  the 
said  Heiskell  did  not  pay  -off  the  said  note 
when  it  arrived  at  maturity,  he  Zane  would 
pay  it  off  for  him.  Under  this  assurance 
by  ^ane,  Vause  indorsed  the  note,  and  it 
was  discounted  by  the  bank.  When  the 
note  became  due,  Heiskell  failed  to  pay  it 
off,  and  thereupon  Zane  paid  it  off.  The 
foregoing  arrangements  were  made  without 
the  knowledge  or  agreement  of  the  other 
sureties." 

The  note  mentioned  in  this  agreement  of 
facts  was  the  joint  and  several  single  bill 
before  mentioned.  Before  the  application 
to  Zane,  it  had  been  executed  by  Heiskell 
and  seven  sureties  as  co-obligors,  payable 
to  the  Northwestern  bank.  Vause  became 
an  additional  obligor. 

The  cause  coming  on  to  be  heard  the  25th 
of  October  1828,  the  chancellor  was  of 
opinion  that  the  plaintiff  Zane  had,  by  an 
original  arrangement  with  the  plaintiff 
Vause,  who  executed  the  single  bill  at  his 
request,  bound  himself,  if  Heiskell  did  not 
pay  off  the  same,  to  pay  it  for  him;  and 
that  Zane  was  invested  with  all  the  liabil- 
ity, and  all  the  rights  and  indemnities,  of 
Vause :  and  it  being  admitted  that  Heiskell 
was  insolvent,  and  the  death  of  Goff  being 
suggested,  the  court  decreed  that  the  plain- 
tiffs recover  of  each  of  the  defendants 
Newton,  Davisson,  Geigley,  I^ake,  Coplin 
and  Robinson,  the  sum  of  75  dollars  with 
interest  from  the  21st  of  March  1822  until 
payment,  and  that  the  defendants  pay  to 
the  plaintiffs  their  costs.  And  there  being 
no  personal  fund  of  Robinson  within  the 
power  or  jurisdiction   of   the   court, 

174  commissioners  were  appointed  *to  go 
upon  the   land   mentioned  in   the  bill 

as  the  property  of  Robinson,  and  now  in 
the  tenure  of  Stout,  and  value  and  appraise 
the  same.  And  the  cause  was  continued, 
with  leave  to  the  plaintiff  Zane,  in  case  any 
one  or  more  of  the  defendants  against 
whom  the  decree  was  rendered  should  prove 
to  be  insolvent,  to  apply  to  the  court  by 
petition  for  further  contribution  against 
such  as  should  be  solvent. 

The  commissioners  valued  the  tract  of 
land, -which  was  said  to  contain  480  acres, 
at  7  dollars  per  acre,  making  the  total 
value  of  the  tract  3360  dollars.  Under  the 
reservation  in  the  decree,  Zane  filed  a  peti- 
tion, setting    forth,  thait  executions  had  is- 
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sued  upon  the  decree,  under  which  Geigley, 
I#ake  and  Coplin  had  taken  the  oath  of 
insolvency,  and  Newton  and  Davisson  had 
been  returned  no  inhabitants  of  the  com- 
monwealth; that  previous  to  the  decree, 
however,  the  last  two  named  defendants  had 
taken  the  oath  of  insolvency  in  other  cases ; 
and  that  Goff  had,  in  his  lifetime,  taken 
the  oath  of  insolvency,  and  died  insolvent. 
The  petition  therefore  prayed  a  decree 
against  Robinson  for  one  half  the  amount 
decreed  against  the  other  sureties,  and  that 
the  land  be  decreed  to  be  sold  for  the  same. 
The  facts  stated  in  the  petition  were  proved 
by  depositions  and  exhibits. 

Stout  filed  a  petition  for  a  rehearing  of 
the  decree,  for  reasons  set  forth  in  a  cross 
bill. 

By  the  cross  bill,  and  the  evidence  in  sup- 
port thereof,  it  appeared,  that  there  were 
suits  in  equity  against  Robinson  as  an 
absent  defendant,  to  subject  the  land,  prior 
to  that  of  Vause;  that  Robinson  returned 
to  Virginia,  and  requested  Stout  to  become 
his  surety,  to  enable  him  to  appear  and 
defend  those  suits;  that  Stout  became  such 
surety,  upon  Robinson's  making  a  deed  of 
trust  on  the  land  to  indemnify  and  save 
him  harmless  on  account  of  his  suretyship, 
and  also  to  secure  a  debt  which  Robinson 
owed  him;  that  afterwards  Stout 
175  agreed  to  pay  the  said  ^creditors  of 
Robinson,  other  than  Vause  and  Zane ; 
and  that  Robinson,  in  consideration  thereof, 
and  of  the  previous  debt  which  he  owed 
Stout,  conveyed  the  land  absolutely  to 
Stout.  This  conveyance  bore  date  the  26th 
of  February  1823,  and  was  admitted  to  rec- 
ord in  the  office  of  Harrison  county  court 
on    the  same  day. 

The  cause  was  farther  heard  before  the 
circuit  court  of  Harrison  county  on  the 
17th  of  May  1832.  The  court  denied  the  pe- 
tition for  a  rehearing,  and  decreed  against 
Robinson  the  further  sum  asked  by  Zane's 
petition ;  and  there  being  no  personal  fund 
in  the  power  of  the  court  belonging  to 
Robinson,  and  bond  with  security  being 
filed  by  the  complainant  Zane,  conditioned 
according  to  law,  the  court  thereupon  de- 
creed a  sale  of  the  land- 

On  the  petition  of  Stout,  an  appeal  was 
allowed.  Among  the  errors  assigned  in 
the  petition,  were  the  following: 

1.  That  no  privity  existing  between  Zane 
and  the  cosureties,  the  payment  by  Zane 
ought  to  be  regarded  as  having  been  made 
for  Heiskell,  and  his  recourse  should  be 
against  Heiskell  alone,  and  not  against  the 
sureties,  who  were  discharged  by  the  pay- 
ment. 

2.  That  the  proceedings  of  Vause  created 
no  lien  upon  the  land  in  favour  of  Zane, 
the  introduction  of  whom  into  the  cause 
placed  him  upon  the  same  footing  merely 
as  if  he  had  then  brought  an  original  suit, 
after  a  dismission  of  the  one  improperly 
instituted  by  Vause. 

G.  N.  Johnson  for  the  appellant.  Neither 
Zane  nor  Vause  became  a  party  to  the  ob- 
ligation   at   the   same   time  with  the  other  I 


sureties.  Zane's  not  putting  his  name  on 
the  bill  is  proof  that  he  did  not  mean  to  be 
bound  with  the  others.  And  though  Vause 
put  his  name  on  the  paper,  it  was  not  at 
the  same  time  with  the  others,  but  subse- 
quently, at  the  instance  of  Heiskell,  and 
upon  the  agreement  of  Zane  to  indemnify. 
This  being  the  nature  of  the  contract,  it 
might  be  maintained  with  great  rea- 

176  son,  even  if  Vause  had  paid  the  *debt, 
that   he  had  no  right  to   call   on   the 

other  sureties.  For  the  claim  to  contribn- 
tion  depends  on  a  contract,  express  or  im- 
plied, to  share  equally  the  burthen.  And 
it  is  not  perceived  how  such  contract  could 
be  implied  here,  when  there  was  no  privity 
whatever  between  Vause  and  the  others. 
But  the  case  is  much  stronger.  Zane  claims 
to  be  substituted  in  the  place  of  Vause, 
who  has  made  no  payment,  and  has  no 
right  of  contribution  to  which  Zane  can  be 
substituted.  The  principle  of  Hopewell  & 
al.  V.  Bank  of  Cumberland,  10  Leigh  206,  is 
therefore  applicable.  Nor  can  Zane  make 
out  his  case  independently  of  the  doctrine  of 
substitution.  If  he  claims  in  his  own 
right,  he  does  not  shew  equality  with  the 
other  sureties  in  the  time  or  in  any  of  the 
circumstances  of  the  suretyship.  He  is  not 
therefore  upon  the  same  footing  with  them, 
and  upon  the  principle  of  Givens  &  al.  v. 
Nelson's  ex'or  &  al.,  10  Leigh  383,  and 
Douglass  V.  Fagg,  8  Leigh  588,  cannot 
claim  contribution  from  them. 

U.  The  original  bill,  and  all  the  proceed- 
ings before  Zane  became  a  party,  amounted 
to  nothing.  They  were  by  a  person  who 
had  no  right.  Stout's  title  was  therefore 
acquired  before  there  was  any  valid  Hen 
upon  the  land,  and  must  be  held  good. 

George  H.  Lee  for  the  appellees.  The 
rights  of  Zane  arises  out  of  the  original 
contract.  The  agreement  was  not  that 
Zane  should  stand  between  Heiskell  and 
dishonour,  but  between  Vause  and  dis- 
honour. Zane's  agreement  was  to  pay  the 
money  for  Vause.  .  Though  there  is  no 
decision  of  this  court  exactly  in  point,  the 
opinion  of  Carr,  J.,  in  Enders&c.  v.  Brune, 
4  Rand.  438,.  may  be  referred  to  for  the 
equitable  principles  which  govern  in  such 
cases. 

II.  The  suit  might  have  b^en  maintained 
in  the  name  of  Vause,  without  making 
Zane  a  party.  And  if  such  suit  there  had 
been  a  decree,  Zane  could  not  have  main- 
tained a  suit  af^terwards  for  the  same  money. 
There  was  such  privity  between  Vause 

177  and  Zane,  that  Zane  *would  have  been 
bound  although  not   a  party.     If  this 

be  so,  it  is  an  answer  to  the  second  point. 
And  if  it  be  not  so,  the  doctrine  of  lis 
pendens  does  not  require  that  every  person 
who  appears  to  be  a  necessary  part)'  should 
have  been  before  the  cou'-t  at  the  time  of 
suit  brought.  On  the  contrary  the  doctrine 
is,  that  a  purchaser  is  bound  by  the  decree 
which  may  be  made  in  the  suit,  whether 
the  proceedings  be  regular  or  irregular. 
And  though  it  may  be .  necessary  to  amend 
the  bill  and  suggest  new  matter,  the  lis 
pendens  is  not  brought  down  to  the  time  of 
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the  ameiidment.  Walker  v.  Smalwood,  2 
Amb.  676;  Murray  &c.  v.  Ballou  &c.,  1 
Johns.  Ch.  Rep.  566;  Bishop  of  Winchester 
V.  Paine,  11  Ves.  194;  Style  v.  Martin,  1 
Ch.  Ca.  150;  Garth  v.  Ward,  2Atk.  174; 
Sorrell  v.  Carpenter,  2  P.  Wms.  482.  The 
ooly  modification  of  the  principle  is  where 
there  is  great  and  unnecessary  delay.  In 
the  present  case,  the  application  for  leave  to 
amend  was  not  resisted,  but  the  bill  was 
filed  without  objection,  and  asserted  a 
claim  for  the  same  money  that  was  sought 
to  be  recovered  by  the  original  bill. 

Price,  on  the  same  side.  Though  the 
name  of  Vause  was  used,  Zane  was  the  real 
surety.  After  Zane  paid,  if  a  motion  had 
been  made  in  the  name  of  Vause  for  the 
money  so  paid,  though  Vause  had  been  un- 
willing, a  court  of  law  would  have  com- 
pelled him  to  let  his  name  be  used.  But 
here  we  are  in  a  court  of  equity.  And 
this  court  will  surely  regard  Zane  as  the 
real  surety,  having  the  right  to  call  on  his 
cosureties. 

II.  The  proposition  seems  clear,  that 
when  a  suit  is  once  instituted,  a  purchaser  of 
the  subject  in  controversy  is  bound  by  all 
the  consequences  of  the  suit.  And  the  in- 
troduction of  a  new  party  cannot  prevent 
its  having  this  effect. 

C.  Johnson  in  reply.  The  rights  of  co- 
sureties against  each  other  are  rights  of 
iodemnity;  and  when  one  claims  contribu- 
tion as  a  cosurety,  he  must  shew  that 
178  he  is  such,  *and  has  paid.  The  sure- 
ties need  not  be  bound  by  the  same 
ag^reement,  or  at  the  same  time;  but  it 
mast  in  some  way  be  ascertained  that  they 
are  cosureties.  Here  it  does  not  appear 
that  there  was  any  privity  of  contract.  It 
does  not  appear  that  any  of  the  sureties 
except  Vause  knew  what  ^ane  was  doing, 
or  that  Zane  knew  what  any  of  them  ex- 
cept Vause  was  doing.  Zane  did  not  agree 
to  be  surety,  but  to  indemnify  a  man  who 
would  become  surety.  He  never  said  to 
Robinson  that  he  would  indemnify  him  if 
he  had  to  pav  more  than  his  share.  A  co- 
surety can  claim  indemnity  upon  no  ground 
except  that  the  principal  is  unable  to  pay. 
If  Vause  had  paid  the  money,  he  could  not 
have  proceeded  against  Robinson  until  he 
ascertained  that  Zane  was  unable  to  pay. 
Suppose  that  after  the  bill  was  executed, 
the  aip'eement  had  been  made  to  indemnify, 
and  Zane  had  then  deposited  money  in 
bank,  which  was  used,  when  the  bill  be- 
came payable,  to  take  it  up;  could  Zane 
have  had  contribution?  If  he  could  not, 
what  diflPerence  is  there  between  a  prior  and 
a  subsequent  agreement ;  between  an  agree- 
ment without,  and  an  agreement  with  a 
deposit?  When  a  bill  of  exchange  is  taken 
up,  for  the  credit  of  the  acceptor,  by 
another,  that  other  has  no  claim  against 
any  one  but  the  acceptor.  And  here,  if 
Zane  had  paid  at  maturity,  the  payment 
must  have  enured  to  the  benefit  of  all  the 
sureties.  Every  indemnity  given  to  one 
surety  enures  to  the  benefit  of  all.  And  this 
principle  applies,  whether  the  indemnity 
proceeds  from  the   principal  debtor  or  from 


a  third  person.  All  must  be  common  suf- 
ferers. One  must  not  be  under  guise  and 
free  from  danger,  while  there  is  risk  rpon 
all  the  others.  And  the  contract  must  be 
one  of  equality.  A  party  who  could  not 
have  been  subjected  as  cosurety,  can  have 
no  right  to  recover  as  such.  Here  there 
were  no  means  of  resorting  to  Zane.  If 
Vause  had  become  insolvent  before  pay- 
ment, a  cosurety  could  not  have  obtained 
indemnitv   either  from   him  or  Zane. 

179  *II.  What    is   Stout   to   be  charged 
with    notice   of,  upon  the  doctrine  of 

lis  pendens?  It  must  be  of  that  which  ap- 
peared in  the  cause  that  was  pending ;  to 
wit,  that  Vause  claimed  as  creditor,  and 
had  attached  to  satisfy  that  claim.  And 
if  Vause  had  turned  out  to  be  creditor,  the 
purchaser  would  have  been  subordinate  to 
his  claim.  For  the  title  which  the  pur- 
chaser gets  is  subject  to  such  claim  as  the 
plaintiff  has  asserted  against  his  vendor, 
provided  a  decree  be  rendered  for  the  claim 
in  that  suit.  But  here  no  decree  has  been 
rendered  for  the  claim  asserted  by  Vause. 
If  the  suit  had  been  proceeded  in  upon  his 
bill,  he  could  not  have  shewn  that  he  was 
the  creditor  of  Robinson,  and  his  bill  must 
have  been  dismissed  with  costs.  It  was 
error  to  permit  Zane  to  be  united  with 
Vause,  for  the  purpose  of  showing  that 
Vause  had  not  title,  and  that  Zane  had. 
The  case  of  Sorrell  v.  Carpenter,  cited  on 
the  other  side,  shews  that  the  court  ought 
to  have  refused  leave  to  the  plaintiff  to 
amend  his  bill  for  any  such  purpose.  At 
all  events  the  claim  must  be  regarded  as  a 
new  claim  of  Zane,  not  asserted  until  the 
amended  bill  was  filed.  And  the  case  of 
French  v.  I^oyal  Company,  5  Leigh  627. 
shews  that  the  doctrine  of  lis  pendens  is 
confined  to  one  who  purchases,  from  a  party 
to  the  suit,  a  right  which  the  plaintiff  has 
asserted  in  his  bill,  and  which  is  success- 
fully prosecuted  by  him  in  that  suit.  Here 
the  purchase  by  Stout  cannot  be  considered 
as  made  pending  the  suit  of  Zane,  More- 
over, at  the  time  Zane  commenced  his  pro- 
ceedings, JRobinson  could  not  have  been 
proceeded  against  as  an  absent  debtor;  and 
the  amended  bill  alleges  no  facts  to  shew 
that  he  was  liable  then  to  be  proceeded 
against  as  such.  The  doctrine  of  lis  pen- 
dens has  in  truth  nothing  to  do  with  the 
case.  It  rests  upon  the  foreign  attachment 
law,  under  which  the  creditor  suing  out  the 
attachment,  and  claiming  a  lien  by  it, 
must  shew  himself  to  be  a  creditor.  A 
plaintiff  who   has  attached  for  ;flOO. 

180  would  not  be  allowed  to  amend  *hi9  bill 
and  make  his  case  an  attachment   for 

;f  1000.  to  the  prejudice  of  an  intervening 
purchaser;  surely  not,  if,  at  the  time  of  the 
amendment,  no  new  attachment  could  be 
commenced. 

STANARD,  J.  The  first  question  to  be 
solved  in  this  case  is,  does  the  record  shew 
any  valid  claim  in  any  one  subject  to  the  de- 
fendants, seven  of  the  sureties  of  Isaac 
Heiskell  in  the  bill  discounted  at  bank,  to 
contribution  for  the  payment  made    (on  the 
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default  of  the  principal)  to  taken  up  that 
bill?  This  depends  on  the  enquiry,  whether 
the  bill  was  taken  up  by  a  surety  under 
circumstances  to  authorize  the  sureties 
against  whom  the  claim  of  contribution  is 
preferred,  to  make  the  payment  subservient 
to  their  indemnity,  in  exoneration  of  the 
duty  to  contribute;  or  under  circumstances 
to  leave  them  subject  to  that  duty.  If  the 
obligation  of  suretyship,  by  virtue  of  which 
the  payment  was  made,  be  not,  in  its  sub- 
stance and  nature,  that  of  one  of  several 
original  sureties,  then,  according.to  the  cir- 
cumstances under  which  the  obligation  may 
have  been  incurred,  the  original  sureties 
may  be  exempt  from  the  duty  of  contribu- 
tion altogether,  and  the  new  surety,  on  the 
other  hand,  be  liable  to  indemnify  them ;  or 
they  may  be  bound  to  make  full  indemnity 
to  such  new  surety  paying  the  debt.  Thus 
if  the  creditor,  in  the  pursuit  of  his  remedy 
against  the  principal  debtor,  obtains  an 
additional  security,  as  bail  on  the  writ,  or 
surety  in  the  forthcoming  or  prison  bounds 
bond,  and  such  bail  or  surety  pays  the 
debt,  he  has  no  claim  to  contribution 
against  the  original  sureties,  and  those 
sureties  have  the  right,  if  they  pay,  to 
enforce  his  obligation  for  their  indemnity. 
Examples  of  the  application  of  this  princi- 
ple are  furnished  by  the  cases  of  Parsons 
V.  Briddock,  2  Vern.  608,  and  Givens  &  al. 
V.  Nelson's  ex'or  &  al.,  10  L#eigh  382,  and 
many  others  that  might  be  cited.  If,  on 
the  contrary,  the  case  be  that  of  a  cred- 
itor who,  having  the  obligation 
181  *of  the  principal  debtor  and  sureties, 
and  desiring  additional  security,  ob- 
tains the  undertaking  of  a  third  party  to 
pay  the  debt  if  the  obligors  do  not,  the 
discharge  of  the  debt  by  this  ^hird  party, 
under  the  obligation  of  this  undertaking, 
entitles  him  to  full  indemnity  from  the 
sureties  in  the  original  obligation.  If  the 
suretyship  be  substantially  and  in  its 
nature  that  of  one  of  several  original 
sureties,  on  the  payment  under  its  obliga- 
tion, the  duty  of  contribution  attaches  to 
the  other  sureties.  Was  the  payment  in 
this  case  made  by  a  party  whose  obligation 
was  of  this  nature? 

Coupled  with  the  facts  agreed  by  the 
parties,  the  following  are  shewn  by  the 
record.  Before  the  application  of  Heiskell 
to  i^ane,  he  and  the  seven  sureties  (defend- 
ants) had  made  their  single  bill  payable  to 
the  Northwestern  bank.  This  bill  he 
proposed  to  discount  at  the  bank,  for  which 
purpose  it  was  necessary  that  he  should 
have  an  *' endorser"  (that  is,  a  surety  in 
the  bill)  living  in  Wheeling:  and  accord- 
ingly, under  the  arrangement  made  with 
^ane,  Vause  became  a  cosurety. 

The  rights  and  obligations  of  the  parties 
depend  on  the  facts  so  agreed  and  shewn. 
It  is  contended  by  the  appellant  that  the 
just  conclusion  from  them  is,  that  Zane 
undertook  to  pay  the  money  for  Heiskell  if 
he  failed,  that  is,  to  assume  the  obligation 
of  Heiskell  on  his  failure,  and  by  perform- 
ing for  him,  tar  relieve  and  save  harmless 
the  surety  Vaus^;  knd  that  such  obligation. 


or  at  least  the  performance  of  it,  enured  to 
the  benefit  of  all  the  sureties.  It  seems  to 
me  that  this  conclusion  does  not  result  from 
th«^  facts,  and  is  manifestly  at  war  with  any 
intention  that  can  be  rationally  ascribed 
to  Zane  or  Vause,  the  parties  to  the  ar- 
rangement from  which  the  conclusion  is 
deduced.  All  that  was  asked  of  Zane  was 
to  become  one  of  eight  sureties.  All  that  he 
was  willing  or  intended  to  do  was  to  incur 
such  responsibility.  This  being  most  man- 
ifest, if  not  uncontested,  the  arrangement 
with    Vause   was   but   a  substitution 

182  *of   Vause 's   responsibility   for   that 
which  Zane  was  willing  to  incur,  and 

as  between  Zane  and  Vause,  made  Zane 
liable  for  that  suretyship  which  to  the  bank 
and  the  cosureties  had  been  incurred  bv 
Vause.  As  between  these  parties,  it  was  a 
suretyship  of  Zane  in  the  name  of  Vause. 
The  conclusion  which  converts  the  intended 
responsibility  of  Zane,  from  that  of  one  of 
eight  sureties,  into  one  of  indemnity  to  all 
the  sureties  for  the  whole  debt,  is  drawn 
from  a  technical  or  rather  a  literal  adher- 
ence to  the  terms  in  which  the  arrangement 
between  Vause  and  Zane  is  stated  in  the 
agreed  facts.  That  written  statement 
should  be  expounded  in  reference  to  the 
ascertained  intent  and  object  of  the  par- 
ties to  it,  and  the  occasion  that  caused  it. 
Vause  had  no  possible  motive  to  obtain 
from  Zane  an  engagement  that  would 
enure  to  the  indemnity  of  the  other  sure- 
ties, and  Zane  clearly  did  not  intend  to 
make  such  a  one;  and  a  construction  of  the 
terms  of  the  arrangement  deducing  an  en- 
gagement which  the  one  did  not  seek,  and 
the  other  neither  intended  nor  was  even 
asked  to  incur,  is,  in  my  estimation,  hostile 
to  the  clearest  principles  of  justice  and  of 
law.  For  this  construction  there  is  no  col- 
our, unless  the  letter  of  that  part  of  the 
agreed  facts  which  professes  to  state  the 
engagement  of  Zane  to  Vause,  be  insulated 
from  the  considerations  that  led  to  it,  and 
then  interpreted  without  regard  to  its  ob- 
ject and  the  intent  of  the  parties.  The 
engagement  so  extracted  from  the  state- 
ment of  facts  is  the  assurance  of  Zane  to 
Vause,  when  he  became  endorser  (or  co- 
surety), **that  if  Heiskell  did  not  pay  off 
the  note  when  it  arrived  at  maturity,  he 
Zane  would  pay  it  off  for  him."  Detached 
from  the  circumstances  which  led  to  the 
assurance,  and  from  the  position  of  the 
parties,  such  an  engagement  might  justly 
involve  the  responsibility  which  the  argu- 
ment of  the  appellant  has  ascribed  to  it. 
Had  Vause  been  one  of  many  sureties  to  an 
existing  obligation  of  Heiskell,  seeking 
indemnity  from  his  principal,  and  had 

183  *Heiskell  given  the  indemnity,  either 
by  a  lien  on  property,  or  in   such  an 

engagement  of  a  third  person,  the  indem- 
nity in  either  form,  certainly  in  the  first, 
might  enure  to  the  benefit  of  all  the  sure- 
ties. But  such  is  not  the  case  in  question. 
Adhering  to  the  letter  of  the  extracted  en- 
gagement, it  is  argued  that  Zane  engaged 
to  pay  the  note  for  Heiskell.  But  how  pay 
it?  as  the  substitute  of  Heiskell?  orin^lace 
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of  Vattse?  It  is  the  one  or  the  other,  ac- 1 
cording  to  the  intent  and  object  of  the 
parties  Zane  and  Vause.  Had  2^ane  not 
procured  Vause  to  be  the  surety,  and  made 
no  engagement  with  him,  then,  on  the 
default  of  Heiskell,  Vause  would  have  been 
bonnd  to  pay  the  note;  and  if  he  paid  it, 
he  would  pay  for  Heiskell,  and  such  pay- 
ment would  subject  the  other  sureties  to  the 
duty  of  contribution.  Vause  was  the  surety 
substituted  for  Zane,  with  the  engagement 
of  Zane  to  discharge  the  obligation  Vause 
had  incurred  at  his  instance.  The  stipula- 
tion to  pay  for  Heiskell  cannot  be  inter- 
preted so  as  to  place  Zane  in  the  position 
of  Heiskell  the  principal,  with  his  obliga- 
tions. According  to  the  just  interpretation , 
Zane  stipulated  to  pay  for  Heiskell  as 
Vause  had  bound  himself  to  pay  for  Heis- 
kell, that  is,  as  one  of  eight  sureties ;  and 
the  payment  made  in  pursuance  of  that 
engagement,  by  necessary  intendment, 
would  be  in  discharge  of  the  obligation  that 
Vause  had  assumed  for  him.  The  payment 
was  the  fruit  of  the  obligation  of  one  of 
eight  sureties  (all  bound  in  the  same  obli- 
gation), and  being  made  under  an  engage- 
ment which  cast  on  the  person  making  it 
the  duty  of  one  of  eight  sureties,  has 
thereby  imparted  to  it  the  quality  of  a 
payment,  by  one  surety  in  discharge  of  the 
obligation  of  all ;  and  the  duty  of  contribu- 
tion from  those  who  did  not  pay,  is  its 
legal  and  equitable  offspring. 

The  seven  sureties  defendants,  then,  were 
liable  to  the  claim  for  contribution  for  the 
payment  madef  in  discharge  of  the  bill,  and 
this  suit  was  brought  to  enforce  that  lia- 
bility. It  was  brought  in  the  name 
184  of  Vause,  *and  was  resisted  on  the 
ground  that .  the  payment  was  not 
made  by  Vause.  Subsequently,  Z^ne  was 
anited  in  the  suit  as  acoplaintiff ;  and  hav- 
ing ascertained  that  the  defendant  sureties 
were  liable  to  contribute,  the  difficulty  in 
the  way  of  a  decree  on  that  liability  was 
removed,  as  it  would  certainly  be  enforced 
in  the  name  of  Vause  or  Zane. 

But  the  material  question  in  this  case  is, 
what  is  the  effect  of  the  lis  pendens?  or 
rather,  what  is  the  time  to  which  it  ought 
to  relate?  the  liability  of  the  land  in  the 
hands  of  the  appellant  as  purchaser,  de- 
pending on  the  date  from  which  the  lis 
pendens  takes  effect.  If  the  suit  can  be 
SQpported  in  the  name  of  Vause  alone,  then 
there  was  an  effectual  lis  pendens  before 
Stout  purchased,  and  his  title  as  purchaser 
is  overreached.  Zane  became  a  coplaintiff 
long  after  the  purchase  of  Stout :  and  if  the 
claim  to  contribution  could  be  asserted  by 
and  in  the  name  of  Zane  only,  then  it  is 
argued  with  great  force,  that  the  suit  in 
the  name  of  Vause  was  nugatory  as  a  lis 
pendens,  as  no  decree  could  be  rendered  in 
that  suit. 

That  a  suit  could  not  be  sustained  in  the 
name  of  Vause  for  Vause' s  benefit,  I  have 
no  doubt.  The  beneficial  interest  in  the 
claim  for  contribution  was  in  Zane.  It  is 
only  by  reigarding  TJie  suit  Xn  the  namdjpf 
Vause  as   one   brought  for  Zane's  benefit. 


that  title  can  be  shewn  to  a  decree  in  that 
suit.  Could  the  suit  be  brought  for  Zane 
in  the  name  of  Vause,  and  was  it  so 
brought?  My  first  impression  was  very 
strong  in  favour  of  a  negative  answer  to 
the  first  branch  of  this  enquiry.  The  gen- 
eral rule  of  the  court  of  equity  requires  the 
person  having  the  beneficial  interest  to  be 
a  party,  and,  if  the  recovery  of  that  inter- 
est be  sought,  a  party  plaintiff  asserting 
that  right,  and  asking  a  decree  to  enforce 
it :  and  unless  he  be  such  party,  the  rule 
forbids  a  decree  in  respect  to  such  interest. 
There  were  views  of  this  case  presented  in 
the  conference  with  one  of  my  brethren, 
and  in   the  course  of  my  own  reflec- 

185  tions  on  it,  that  weakened   this  *first 
impression,    and    furnished    at    least 

plausible  reasons  to  extricate  the  case  from 
the  operation  of  the  general  rule.  But  the 
first  impression  has  not  been  removed,  and 
I  conclude  that  Zane  was  a  necessary  party 
plaintiff ;  and  if  so,  there  was  no  lis  pen- 
dens in  respect  to  the  only  party  interested 
in  its  operation,  until  he  became  a  coplain- 
tiff. I  adopt  this  conclusion  with  the  less 
hesitation  in  this  case,  because,  had  I 
reached  a  different  one,  a  difficulty  in  sus- 
taining the  suit  in  the  name  of  Vause 
would  still  be  presented  by  the  second 
branch  of  the  enquiry,  to  wit,  was  the  suit 
in  the  name  of  Vause  so  brought  by  Zane 
for  his  benefit?  The  accession  of  Zane  to 
the  suit  as  a  coplaintiff,  long  after  Stout 
had  been  admitted  a  defendant,  and  had 
resisted  the  claim  in  the  name  of  Vause, 
and  claimed  protections  as  a  purchaser  for 
value,  is  the  only  ground  for  the  implica- 
tion that  the  suit  in  the  name  of  Vause 
was  instituted  by  Zane  for  his  benefit. 
The  propriety  of  an  implication  having  so 
large  an  effect  on  the  interest  of  the  par- 
ties, is  at  least  most  doubtful. 

On  the  whole,  I  am  of  opinion  that  the 
decrees  in  this  case,  so  far  as  they  sub- 
jected the  sureties  to  contribution,  and 
required  the  defendant  Robinson  to  contrib- 
ute in  respect  to  the  insolvent  sureties,  are 
right;  but  that  the  same  are  erroneous  so 
far  as  they  charged  the  land  in  the  hands 
of  the  appellant  (who  purchased  it  before 
there  was  a  claim  asserted  by  a  party  enti- 
tled to  a  decree,  and  consequently  before 
there  was  an  effectual  lis  pendens)  with  the 
amount  decreed  to  be  paid  by  Robinson ; 
and  that  the  bill,  as  to  Stout  the  purchaser, 
ought  to  have  been  dismissed. 

CABEI^I^,  P.,  held,  not  only  that  the  pro- 
ceedings created  no  lien  upon  the  land  in 
the  hands  of  the  purchaser,  but  also  that 
Zane  had  no  right  to  contribution.  He  was 
of  opinion  that  the  decree  should  be  re- 
versed and  the  bills  dismissed  in  toto. 
But 

186  »BROOKE,     J.,    concurring     with 
Stanard,  J.,  the  decree  of  the  court  of 

appeals  declared,  that  the  decree  of  the  court 
below,  so  far  as  it  subjects  the  land  claimed 
by  the  appellant  to  the  amount  decreed  to 
be  paid  by  Robinson  to  Vause  and  Zane, 
be  reversed  and  annulled;  that  tho'-bills  of 
Vause  and  Vause  &  Zane  be  dismissed  as  to 
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the  appellant;  that  the  appellant  recover 
his  costs  expended,  as  well  in  his  defence 
in  the  court  below,  as  in  the  prosecution  of 
his  appeal  here;  and  that,  in  all  other  re- 
spects, the  decree  of  the  court  below  be 
affirmed. 


LI5  PENDENS. 

I.  Statement  of  Rule. 
II.  Necessity  of  Rule. 
IIL  Foundation  of  Rule. 
IV.  Statutory  Modifications  of  Rule. 

V.  General  Nature  and  Effect. 
VI.  To  What  Proceedings  Applicable. 
VII.  Of  What  Lis  Pendens  Is  Notice. 
VIII.  Persons  Affected. 
IX.  Property  Subject  to  Lien. 

I.  STATEMENT  OP  RULE. 

One  who  purchases  from  a  party  to  a  pending 
suit,  the  subject  thereof,  is  held  bound  by  the  decree 
that  may  be  made  against  the  party  from  whom  he 
derives  title.  The  litigating  parties  are  exempt 
from  taking  any  notice  of  the  title  so  acquired,  and 
such  purchaser  need  not  be  made  a  party.  This 
rule,  however,  is  modified  to  a  considerable  extent 
in  some  cases  by  the  statutes  in  relation  to  the 
recordation  of  the  lis  pendens.  Zane  v.  Fink,  18  W. 
Va.  693:  Sharltz  v.  Moyers, »  Va.  526,  89  S.  E.  Rep. 
106.    See  post,  "Statutory  Modifications  of  Rule." 

II.  NECESSITY  OF  RULE. 

The  rule  as  to  the  effect  of  a  lis  pendens  Is  founded 
upon  the  necessity  of  such  a  rule  to  give  effect  to 
the  proceedings  of  the  courts  of  justice.  Without  it. 
the  administration  of  justice  might  in  all  cases  be 
frustrated  by  successive  alienations  of  the  prop- 
erty, which  is  the  subject  of  the  litigation,  pending 
the  suit,  so  that  every  judgment  and  decree  would 
be  rendered  abortive  where  the  recovery  of  specific 
property  was  the  object  Newman  v.  Chapman. 
2  Rand.  93,  14  Am.  Dec.  766:  French  v.  Loyal  Co..  5 
Leigh  627:  Stone  v.  Tyree.  30  W.  Va.  687.  5  S.  E.  Rep. 
878;  Price  v.  Thrash,  30  Gratt.  515;  Sharitz  v.  Moyers, 
99  Va.  519, 39  S.  E.  Rep.  166;  White  v.  Perry.  14  W.  Va. 
66;  O'Connor  v.  O'Connor.  46  W.  Va.  354, 32  S.  E.  Rep. 
276u 

III.  FOUNDATION  OP  RULE. 

It  has  been  said  that  the  rule  of  lis  pendens  pro- 
ceeds upon  the  theory  that  the  purchaser  Is  pre- 
sumed to  have  notice  of  the  pending  suit  But  in  a 
leading  case  upon  this  subject  this  view  was  repu- 
diated, the  court  saying  that  the  rule  was  founded 
upon  necessity  and  public  policy.  "This  necessity," 
said  the  court,  "is  so  obvious  that  there  is  no  oc- 
casion to  resort  to  the  presumption  that  the  pur- 
chaser really  had,  or  by  enquiry  might  have  had. 
notice  of  the  pendency  of  the  suit  to  justify  the 
existence  o^  the  rule.  In  fact,  it  applies  in  cases 
in  which  there  is  a  physical  impossibility  that  the 
purchaser  could  know,  with  any  possible  diligence 
on  his  part,  pf  the  existence  of  the  suit"  Newman 
V.  Chapman.  2  Rand.  93,  14  Am.  Dec.  766.  And  this 
view  has  been  approved  In  numerous  cases.  French 
V.  Loyal  Co.,  5  Leigh  627;  Sharitz  v.  Moyers,  99  Va 
519,  39  S.  E.  Rep.  166;  White  v.  Perry,  14  W.  Va.  66; 
Stone  V.  Tyree,  30  W.  Va.  687,  5  S.  E.  Rep.  878:  Price 
v.  Thrash,  SOQratt  515;  Stout  v.  Philippi.  etc.,  Co., 
41  W.  Va.  339,  23  S.  E.  Rep.  571,  56  Am.  St  Rep.  843,  and 
extensive  note. 


IV.  STATUTORY   MODIFICATIONS  OF   RULE. 

General  Scope  of  Statute*.— The  common -law  role 
of  lis  pendens  As  My2X.2L  pendente  lUe  purchaser  from 
a  party  to  the  suit,  of  the  subject-matter  thereof, 
takes  it  subject  to  any  decree  rendered  against  his 
vendor  in  that  suit  Because  of  the  harsh  opera- 
tion of  this  rule  upon  bona  Jlde  purchasers,  statutes 
have  been  enacted  in  most  of  the  states  with  a  view 
to  protect  purchasers  who  purchase  in  good  faith. 
These  statutes,  which  have  been  enacted  in  Virginia 
and  West  Virginia,  provide,  in  substance,  that  tlie 
lien  of  the  lis  pendens  shall  not  bind  or  affect  a  pur- 
chaser of  real  estate  without  notice  unless  a  memo- 
randum setting^  forth  the  title  of  the  cause,  the 
court  in  which  it  is  pending,  the  general  object  of 
the  suit,  the  location  and  quantity  of  the  land,  and 
the  name  of  the  person  whose  estate  is  intended  to 
be  affected « is  filed  with  the  clerk  of  the  county 
court  of  the  county  in  which  the  land  is  situated. 
|13,  ch.  189,  W.  Va.  Code;  S  8566,  Va.  Code;  Hurn  v. 
Keller,  79  Va.  415  ;  Easley  v.  Barksdale,  75  Va.  280 ; 
Osbom  v.  Glasscock,  89  W.  Va.  749,  20  S.  £.  Rep.  702 : 
Harmon  v.  By  ram.  U  W.Va.  611;  Beckwlth  t. 
Thompson,  18  W.  Va.  108  ;  Cammack  v.  Soran,  90 
Qratt  292  ;  DeCamp  v.  Carnahan.  26  W.  Va.  839. 

Statutes  Are  Handatory.— Where  Oie  lis  pendens  Is 
not  docketed  as  provided  by  these  statutes,  it  Is  well 
settled  that  a  purchaser  without  notice  of  the  pend- 
ency of  the  suit  takes  a  good  title.  DeCamp  v. 
Carnahan.  26  W.  Va.  839:  Cammack  v.  Soran,  80 
Gratt  292  ;  Easley  v.  Barksdale.  75  Va.  874  ;  Beck- 
wlth V.  Thompson.  18  W.  Va.  108. 

Statutes  Inapplicable  In  Certain  Cases.— Notwith- 
standing these  statutes,  the  doctrine  of  notice  aris- 
ing from  the  mere  pendency  of  the  suit  to  recover 
specific  property,  real  or  personal,  is  still  the  law  of 
the  state  of  West  Virginia.  Th^  statute  of  that 
state  requiring  the  recording  of  a  lis  pendens  ap- 
plies only  to  suits  to  charge  real  estate  with  debt 
not  to  suits  to  recover  it  O'Connor  v.  O'Connor,  45 
W.  Va,  354.  82  S.  E.  Rep.  276.  It  applies  neither  to 
suits  to  recover  nor  suits  to  charge  personalty. 
Osborn  v.  Glasscock.  39  W.  Va.  749,  20  S.  E,  Rep.  708 ; 
Bowlby  V.  De  Witt.  47  W.  Va.  383,  34  S.  E.  Rep.  919; 
Harmon  v.  Byram,  11  W.  Va.  511. 

So  where  judgments  are  docketed  or  deeds  of 
trust  recorded,  or  liens  otherwise  acquired,  and  a 
chancery  suit  to  enforce  the  same  is  pending,  there 
need  be  no  notice  of  the  pending  of  such  suit 
under  S  13,  ch.  139,  W.  Va.  Code,  to  bind  purchas- 
ers purchasing  after  the  docketing  of  such  judg- 
ment or  recordation  of  such  deeds  of  trust  or  other 
lien,  as  they  are  pendente  lite  purchasers  under  the 
common-law  rule.  Shumate  v.  Crockett,  43  W.  Va 
491. 27  S.  E.  Rep.  240.  See  also,  O'Connor  v.  0*Connor. 
45  W.  Va.  354,  32  S.  E.  Rep.  276. 

Lis  Pendens  of  Petitioning  Creditor  in  a  Suit  to  Set 
Aside  Fraudulent  Conveyance.— A  creditor  at  large 
who  successfully  sues  to  set  aside  a  deed  conveying 
property  In  fraud  of  creditors,  has  a  lien  on  the 
property  from  the  time  the  suit  is  brought :  and  a 
petitioning  creditor,  who  comes  into  the  suit  has  a 
like  lien  from  the  filing  of  his  petition,  but  as 
against  creditors  with  or  without  notice,  and  pur- 
chasers for  value  without  notice,  he  has  a  lien 
only  from  the  time  of  filing  his  memcMrandam  of 
lis  pendens.  §  2460.  Code  1887  ;  Davis  v.  Bonney. 
89  Va.  755, 17  S.  E.  Rep.  229.  See  also,  Richardson  v. 
Ralphsnyder,  40  W.  Va.  15,  20  S.  E.  Rep.  854. 

The  lien  thus  conferred  is  only  upon  the  property 
conveyed,  and  not.  like  the  lien  of  a  judgment  on 
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all  of  the  debtor's  estate.    Davis  v.  Bonney,  89  Va. 
7S&.  17  S.  £.  Rep.  S29. 

V.  OENBRAU  NATURE  AND  BPPBCT. 

CoflUBdiceaMiit  of  Lien.— At  common  law  the  lien 
of  a  tts  pendent  commenced  on  the  day  that  the 
writ  hore  ^«^,  while  in  chancery  It  did  not  exist 
nntil  the  sabpcena  was  actually  served.  Newman 
T.  Chapman.  2  Rand.  03,  14  Am.  Dec.  766;  Lyne  v. 
Jackson,  I  Rand.  114. 

Where  the  bill  is  not  filed  at  the  date  of  the  issu- 
ance of  the  subpoena  the  lien  of  the  lis  pendens 
commences  at  the  time  the  subpoena  is  served, 
thooirh  the  bill  is  not  filed  until  some  time  there- 
after. The  fllinff  of  the  bill  relates  back  to  the  date 
of  the  service  of  the  writ,  but  not  to  the  date  of  its 
issuance.  Stone  v.  Tyree,  SO  W.  Va.  687,  6  S.  E.  Rep. 
8?8:  Harmon  v.  By  ram.  11  W.  Va.  511.  Hence  where 
a  person  purchases  after  the  service  of  the  sum- 
mons, bat  before  the  bill  is  filed,  he  is  a  pendente 
Ute  purchaser.    Harmon  v.  Byram,  11  W.  Va.  611. 

Pnrcbaser  Pendente  Lite  U  Treated  as  If  He  Never 
Pnrchasied.— Although  the  maxin  is  pendente  lite  nil 
intiotHur,  that  maxim  Is  not  to  be  understood  as 
warranting  the  conclusion  that  the  conveyance  so 
made  is  absolutely  null  and  void  at  all  times  and 
for  all  purposes.  The  true  interpretation  of  the 
maxim  is,  that  the  conveyance  does  not  vary  the 
rirtats  of  the  parties  in  that  suit;  and  they  are  not 
bound  to  take  notice  of  the  title  acquired  under  it. 
bnt  with  regard  to  them  the  title  is  to  be  taken,  as 
if  it  had  never  existed.    Zane  v.  Fink,  18  W.  Va.  698. 

Pendente  LHe  Purchaser  Stands  In  HU  Vendor's 
^iMes.— For  reasons  of  public  policy,  a  pendente  Hie 
purchaser,  within  the  absence  of  statute,  is  placed 
in  the  shoes  of  his  vendor,  and,  upon  becoming  a 
party  to  the  litlsration,  will  be  substituted  to  the 
possession  and  rights  of  his  vendor.  Sharitzv. 
Moyers,  99  Va.  519.  89  S.  E.  Rep.  J66. 

Ptoadeate  Lite  Purchaser  I>oes  Not  Hold  Adversely 
to  Party  te  Salt— A  pendente  Kte  purchaser  from  a 
debtor,  arainst  whom  a  creditor  is  seekincr  to  en- 
force a  Judfirment  by  suit,  does  not  hold  adversely 
to  the  party  seeking  to  enforce  the  lien,  and  will 
not  be  protected  by  the  statute  of  limitations,  by 
reason  of  open,  exclusive,  and  notorious  possession 
for  the  prescribed  period.  Parker  v.  Clarkson,  89 
W.  Va.  184. 19  S.  E.  Rep.  431 ;  Lynch  v.  Andrews,  28  W. 
Va  751. 

VI.  TO  WHAT  PROCEEDINGS  APPLICABLE.  . 

Cesinion>Law  and  Chancery  Proceedinirs.-~It  seems 
to  be  settled  that  the  doctrine  of  lis  pendens  exists 
at  law  as  well  as  in  chancery.  In  one  case  upon 
this  subject  the  court  said :  "It  is  not  true,  that  this 
rale  of  lis  pendens  was  unknown  to  the  common  law 
and  was  a  rule  applicable  only  in  chancery  causes. 
By  the  common  law  the  lispendens  existed  from  the 
first  moment  of  the  day  the  writ  issued  and  bore 
fetfe,  and  of  necessity  the  courts  of  chancery  adopted 
the  ireneral  doctrine  of  lis  pendens  but  relaxed  in 
somedecrree  the  severity  of  the  common -law  rule, 
and  held  that  no  lispendens  existed  until  the  service 
of  the  subpoena  and  bill  filed."  White  v.  Perry,  14 
W.  Va.  66;  Newman  v.  Chapman,  2  Kand.  102;  Har- 
mon V.  Byram,  11  W.  Va,  611:  Smith  v.  Browne,  9 
Uiffh  294. 

Poreclosare  Suit  Where  Mortgragre  Is  Not  Recorded. 
-Where  a  mortsraffe  is  not  recorded,  a  subsequent 
purchaser,  without  actual  notice,  is  not  bound  by 
the  pendency  of  the  foreclosure  suit:  the  doctrine 
of  <bpeiid«n#beinff  inapplicable  to  such  case.  New- 
Ban  T.  Chapman,  2  Band.  93. 14  Am.  Dec.  766. 


VII,  OP  WHAT  US  PENDENS  IS  NOTICE. 

Pacts  Apparent  from  Record.— A  purchaser  hav- 
ing constructive  or  actual  notice  of  a  pending 
suit,  can  only  be  held  chargeable  with  knowledge 
of  the  facts  of  which  the  record  in  the  suit,  as  it 
existed  at  the  time  of  his  purchase,  would  have  in- 
formed him.  If  these  facts  inform  him  that  the 
vendor  is  committing  a  fraud  in  making  the  sale, 
he  becomes  a  party  to  the  fraud.  But  he  cannot 
be  charged  with  the  knowledge  of  facts  afterwards 
brought  into  the  case.  Davis  v.  Christian.  15  Gratt. 
11;  Stout  V.  Philippi,  etc..  Co.,  41  W.  Va.  846.  23  S.  E. 
Rep.  673. 

Where  the  facts  in  the  record  tell  a  pendente  lite 
purchaser  that  his  vendor  has  committed  a  fraud, 
this  rule  applies  so  as  to  render  such  purchaser  a 
party  to  that  fraud.  Hence,  if  he  purcbases  under 
a  deed  of  trust,  pending  a  suit  to  set  it  aside  for 
fraud,  he  becomes  a  participant  in  such  fraud,  so 
far  as  the  complainants  in  that  suit  are  concerned. 
Stout  V.  Philippi,  etc.,  Co.,  41  W.  Va.  389,23  S.  E.  Rep. 
671,  56  Am.  St.  Rep.  843. 

VIII.  PERSONS  APPECTED. 

Pendente  Lite  Purchasers  In  General.— Every  person 
purchasing  pendente  lite  is  treated  as  a  purchaser 
with  notice,  and  is  subject  to  all  the  equities  of  the 
persons  under  whom  he  claims  in  priority,  and  it 
makes  no  diffei  ence  whether  the  purchaser  D^ndente 
Kte  be  the  claimant  of  a  leiral  or  equitable  interest, 
or  whether  he  be  the  assignee  of  the  plaintiffs  or 
defendants.  Harmon  v.  Byram.  11  W.  Va.  511; 
Simpson  v.  Duffirer.  88  Va.  963, 14  S.  E.  Rep.  760  ;  Zane 
V.  Pink,  18  W.  Va.  693 ;  Sharitz  v.  Moyers,  99  Va. 
626,  39  S.  E.  Rep.  166  ;  Osborn  v.  Glasscock,  39  W.  Va. 
749,  20  S.  E.  Rep.  702 ;  Stout  v.  Philippi,  etc.,  Co.,  41 
W.  Va.  339,  23  S  E.  Rep.  571,  56  Am.  SL  Rep.  843  ; 
Goff  V.  McLain,  48  W.  Va.  445,  37  S.  E.  Rep.  566  ; 
Wilfouff  V.  Johnson.  41  W.  Va.  283,  23  S.  E.  Rep. 
730 ;  Wick  V.  Dawson,  48  W.  Va.  469,  37  S.  E.  Rep. 
639  ;  Lynch  v.  Andrews,  25  W.  Va.  751. 

Pendente  Lite  Purchasers  Need  Not  Be  Made  Parties. 

—Generally,  a  purchaser  pendente  lite  need  not  be 
made  a  party  to  the  bill,  nor  need  he  be  brought 
before  the  court  Harmon  v.  Byram,  11  W.  Va.  511 ; 
Lynch  v.  Andrews.  25  W.  Va.  751  :  Stout  v.  Philippi. 
etc.,  Co.,  41  W.  Va.  389.  23  S.  E.  Rep.  671,  56  Am.  St. 
Rep.  843  :  Wick  v.  Dawson,  48  W.  Va.  469,  37  S.  E. 
Rep.  639  ;  Wilfonff  v.  Johnson.  41  W.  Va.  283,  23  S. 
E.  Rep.  730. 

Purchasers  from  Pendente  Lite  Purchaser.— in  an 
early  Virginia  case,  it  was  intimated  that  the  doc- 
trine of  lis  pendens  applied  only  to  purchasers  from 
the  parties  to  the  suit,  and  that  if  one  of  such  pur- 
chasers should  in  turn  make  another  conveyance, 
that  his  vendee  would  not  be  bound  by  the  rule,  for 
the  reason  that  be  did  not  obtain  his  title  pendente 
lite  from  a  party  to  the  suit.  French  v.  Lo3'al  Co., 
5  Leififh  627. 

Where  Purchaser  Has  Actual  Notice.  —In  cases  where 
the  purchaser  has  actual  notice  of  litiiration.  involv- 
ingr  the  title  to  the  property  purchased,  his  pur- 
chaser will  be  resrarded  as  fraudulent.  Lynch 
V.  Andrews,  25  W.  Va.  751. 

Purchaser  of  Separate  Estate  Pending:  3uit  to  Subject 
It  to  Wiles  Debts.- In  a  suit  brouirht  to  subject  the 
separate  personal  estate  of  a  wife  to  the  payment  of 
her  debts,  until  the  plaintiff  takes  the  property  out 
of  possession  of  the  wife,  or  acquires  a  lien  upon  it 
in  some  of  the  modes  recosrnized  by  law.  the  pur- 
chaser thereof,  for  value  and  without  fraud,  will  not 
be  liable  to  the  plaintiff  for  the  property  so  pur- 
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chased,  whether  he  had  or  had  not  notice  of  the 
pendency  of  the  suit  at  the  time  of  his  purchase. 
Bmff  V.  Thompson,  81  W.  Va.  Ifl,  fl  S.  E.  Rep.  862. 
But  see  Hughes  v.  Hamilton,  19  W.  Va.  860. 

Purchasers  Who  Have  Acqnlesced.— A  pendente  lite 
purchaser,  who  waits  seven  years  after  obtaining  a 
conveyance  of  land,  before  asking  to  be  made  a 
party  to  the  suit,  will  not,  after  such  delay,  be  per- 
mitted to  be  made  a  party  to  the  sdit  in  order  that 
he  may  reopen  questions  settled  therein,  where, 
before  the  date  of  the  conveyance  to  him.  a  report 
of  the  debts  had  been  made  by  the  commissioner 
and  confirmed  by  the  court,  of  which  he  had  notice 
and  in  which  he  acquiesced,  by  applying  a  g-reater 
part  of  the  purchase  money  to  the  payment  of  the 
debts.    Arnold  v.  Casmer,  22  W.  Va.  444. 

Purchasers  of  L4uid.— Where  a  party,  who  has 
notice  of  a  pendency  of  a  suit,  to  specifically  enforce 
a  contract  for  the  exchange  of  land,  purchases  one 
^  of  the  tracts  of  land  from  one  of  the  parties  to  the 
contract,  he  will  be  perpetually  enjoined  from 
obtaining  any  advantage  of  his  deed,  and  will  be 
decreed  to  convey  the  legal  title  to  the  party  to 
whom  it  belongs.    Parrill  v.  McKinley,  «  W.  Va,  C7. 

Land  charged  with  an  annuity,  having  been  sold, 
pending  a  suit  to  enforce  the  annuity,  will  be  or- 
dered  sold  to  satisfy  the  arrears  of  the  annuity 
without  noticing  the  pendente  lite  purchasers. 
Phillips  V.  Williams.  5  Gratt.  259. 

Aasignee  off  PlalntifTs  Entire  Interest— When  the 
sole  plaintiff  voluntarily  transfers  or  assigns  his 
interest  in  the  estate  or  property  which  is  in  con- 
troversy, the  suit  does  not  thereby  abate,  nor  does 
it  generally  become  so  defective,  that  it  cannot  be 
further  proceeded  In  without  making  such  trans- 
feree a  party  to  the  suit,  for  the  reason  that  such 
transferee  is  a  pendente  lite  purchaser  and  bound  by 
the  decision  of  the  court  Zane  v.  Fink,  18  W.  Va. 
698. 

Parties  in  a  Representative  Capacity.— A  commis- 
sioner, though  a  party  as  administrator  of  the 
debtor  to  a  creditor's  suit,  having  no  knowledge  of 
the  object  of  the  suit,  who  pays  money  to  the  heirs 
under  an  order  of  the  court,  is  not  affected  by  the 
lis  pendent  of  the  creditor's  suit  so  as  to  be  held 
liable  to  pay  it  over  again  to  the  creditor.  Car  ring- 
ton  V.  Didler.  8  Gratt  260. 

IX.  PROPERTY  SUBJECT  TO  LIEN. 

Property  Must  Be  Directly  Affected.— The  doctrine 
of  He  pendens^  however  necessary,  is  harsh  in  Its  ef- 
fect upon  bonaAde  purchasers,  and  has  always  been 
confined  in  its  operation  to  the  extent  of  the  policy 
on  which  it  was  founded:  that  is  to  give  full  effect 
to  the  Judgment  or  decree,  which  might  be  rendered 
In  the  suit  pending  at  the  time  of  the  purchase  aac 
it  therefore  applies  only  to  proceedings  directly 
relating  to  the  thing  or  property  in  question. 
White  V.  Perry,  14  W.  Va.  66  :  French  v.  Loyal  Co., 
5  Leigh  681 :  Newman  v.  Chapman,  2  Rand.  102 : 
O'Connor  v.  O'Connor,  45  W.  Va.  8M,  82  S.  E.  Rep. 
276u 

The  doctrine  of  lie  pendene  only  applies  where 
there  is  a  suit  to  affect  the  property  purchased,  and 
can  have  no  effect  upon  it  unless  a  decree  may  be 
made  in  the  suit  to  affect  it,  nor  until  such  decree 
Is  made.  Davis  v.  Christian,  15  Gratt  11 :  Smith  v. 
Browne,  9  Leigh  294. 

Rents  of  Real  Estate.— Purchasers  of  real  estate, 
pending  a  suit  are  liable  for  the  rents  thereof,  if 
their  purchase  was  made  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  creditors.    Stoijt  v. 


Philippi,  etc.,  Co.,  41  W.  Va.  889,  28  S.  E.  Rep.  871,86 
Am.  St  Rep.  848. 

In  Simpson  v.  Dugger.  88  Va.  968,  14  S.  E.  Rep.  760. 
the  vendee  of  property  sold  under  a  decree  in  a 
creditors'  suit  had  notice  of  a  suit  setting  up  the 
claims  of  the  debtor's  children  to  the  right  of 
their  deceased  mother.  Pending  the  suit  the 
vendee  sold  the  property  to  an  insolvent  and  the 
children  being  adjudged  entitled  to  the  property, 
were  held  also  entitled  to  recover  the  rents  from 
the  vendee. 


Skeen  and  Others  v.  Lynch  and 
Others. 

August  1842.  Lewisburg. 

(Absent  Bbookk  and  BAiiOWiN,*  J.) 

Dodlcatlon— Acts    of  Ownership  by  Owner— Effect  t- 

Case  of  a  town  established  on  a  river,  by  the  plan 
of  which  there  was  an  artificial  line,  leaving  a 
strip  of  land  between  the  lower  range  of  lots  and 
the  river.  An  express  dedication  of  the  strip  be- 
ing claimed  to  have  been  made  by  the  proprietor 
to  the  use  of  the  citizens,  and  the  proof  of  such 
dedication  consisting  of  his  declarations,  the  evi- 
dence of  which  was  uncertain,  the  claim  defeated 
by  proving  that  subsequent  acts  of  ownership, 
inconsistent  with  such  claim,  were  exercised  over 
the  strip  by  the  proprietor  and  his  representatives, 
for  a  long  period,  and  with  the  acquiescence  of 
the  citizens. 

This  was  a  bill  in  the  circuit  court  of 
Alleghany  county,  by  Hugh  Lynch  and 
others  against  Robert  Skeen  and  others, 
asserting  a  right,  common  to  the  platntifiFs 
and  the  other  inhabitants  of  the  town  of 
Covington,  in  i^  strip  of  ground  along  the 
margin  of  Jackson's  river. 
By  an   act  of  assembly   passed  the  22d  of 

January  1818,  a  tract  of  25  acres  of 
187      land    near   the    mouth   of    *Dunlap's 

creek  on  the  north  side  of  Jackson's 
river,  the  property  of  dr.  James  Merry,  was 
established  as  a  town,  as  soon  as  the  same 
should  be  laid  off  into  lots  with  convenient 
streets.     The  land  was  accordingly  surveyed 

*He  had  been  counsel  for  the  appellees. 
tDedlcatlon  —  Streets  —  Acceptance — PresnmptloB — 

Estoppel.— In  Virginia  there  may  be  a  valid  accept- 
ance of  an  easement  in  a  town  without  any  distinct 
act  of  recognition  by  the  corporate  authorities  of 
such  town.  The  mere  user,  however,  by  the  public, 
of  the  locus  in  (mo  will  not  of  itself  constitute  an  ac> 
ceptance  without  regard  to  the  character  of  the  use. 
and  the  circumstances  and  length  of  time  under 
which  It  was  claimed  and  enjoyed.  Where  property 
in  a  town  is  set  apart  for  the  public  use  and  is  en- 
joyed as  such,  and  private  and  public  rights  ac- 
quired with  reference  to  it  and  to  Its  enjoyment 
the  law  presumes  such  acceptance  on  the  part  of  the 
public  as  will  operate  an  estoppel  in  p€ds,  and  pre> 
elude  the  owner  from  revoking  the  dedication. 
Harris  v.  Com..  20  Gratt.  840.  citing  Sksen  v.  Lvneh,  1 
Bob.  186.  as  substantially  afflrmlnff  the  above  doc- 
trine. 

5aiiie— Same— PresnmptioB— Acts  of  Ownership  by 
Owner.- The  principal  case  is  cited  In  City  of  Rich- 
mond V.  Stokes,  81  GratL  716,  to  the  point  that  where 
streets  and  alleys  have  been  opened  by  the  owner  of 
the  Boil,  and  used  by  the  public,  with  his  assent.  a»a 
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and  laid  off  into  lota,  with  streets;  and  by 
the  plat  which  the  surveyor  made  for  the 
proprietor,  the  lower  range  of  lots  did  not 
extend  to  the  river,  but  there  was  an  artifi- 
cial line  beyond  which  neither  the  lots  nor 
the  cross  streets  extended,  and  between  that 
artificial  line  and  the  river,  there  was  a 
narrow  strip  of  land.  A  public  sale  was 
advertised  in  1818,  to  be  jnade  of  the  lots ; 
and  at  the  time  for  the  sale,  the  plat  was 
exhibited.  Persons  declined  biddinf^,  the 
crier  states,  because  they  considered  that 
if  dr.  Merry  retained  the  strip  as  private 
property,  it  would  be  a  g'r^'.at  injury  to  the 
inhabitants  of  the  town,  on  account  of  the 
water.  Many  depositions  were  taken  to 
prove  what  occurred  at  the  sale :  but  they 
varied  so  much,  that  it  seemed  tb  the  judge 
who  delivered  the  opinion  in  the  court  of 
appeals,  ^'difficult  to  determine  what  was 
the  extent  of  the  concession  intended  to  be 
made  to  the  inhabitants'*  in  respect  to  the 
strip.  The  judge  stated  the  following  to 
be  the  tenor  of  those  depositions :  *  'Accord- 
ing to  some,  Merry  declared  the  strip  was 
left  open  for  the  public,  unless  it  should  be 
used  for  a  canal,  millrace,  or  street.  One 
witness  proves  that  he  intended  it  for  a 
canal  and  public  landings :  another,  that  he 
intended  it  for  a  canal,  if  required;  if  not, 
for  the  benefit  of  the  town.  According  to 
some,  he  wanted  it  for  a  canal  and  mill- 
race,  and,  said  if  a  millrace  was  conducted 
through  it,  the  people  should  have  free 
access  to  th<*  river,  and  he  would  construct 
bridges  over  the  race  at  the  cross  streets. ' ' 
After  the  declarations  so  made  by  the  pro- 
prietor, the  lots  were  sold  by  the  plat.    The 

public  tboronffhfare  for  years,  a  dedication  of  the 
easement  may  be  presumed,  and  tbe  continued  and 
Tmintermpted  use,  with  tbe  knowledge  and  acqui- 
escence of  the  owner  will  justify  t^e  presumption  of 
a  dedication  to  the  public,  provided  the  use  has  con- 
Unaed  so  lonir  that  private  rights  and  the  public 
convenience  mifirht  be  materially  afifected  by  an 
Interruption  of  the  enJoymenL  Bnt  any  acts  of 
ownership  by  the  owner  of  the  soil  will  repel  the 
presumption. 
Tbe  principal  case  is  cited  in  foot-note  to  City  of 
Richmond  v.  Poe,  84  Gratt.  149. 

5«Be— Obftractlon— Eacroachnent.— The  principal 
cue  is  cited  in  Buntin  v.  Danville.  93  Va.  806.  24  S. 
E.  Rep.  880.  to  the  point  that  when  dedication  has 
become  complete  and  irrevocable,  no  obstruction  of 
tbe  subject  of  the  dedication,  or  encroachment  upon 
it  by  the  orlfiinal  owner  of  the  soil,  or  by  any  one 
else  will  affect  the  dedication,  or  impair  the  right 
of  tbe  public  to  its  benefits,  unless  the  land  so  dedi- 
cated has  been  abandoned  by  the  public,  or  by  the 
proper  authority.  See  foot-note  to  Harris  v.  Com., 
»  Gratt  883. 

Sow— How  Made— Statute  of  Frauds.— Tbe  princi- 
pal case  is  cited  in  Buntin  v.  Danville,  98  Va.  211,  24 
B.  E.  Bep.  830,  to  the  point  that  a  dedication  is  not 
*itbin  the  statute  of  frauds,  and  need  not  be  by 
deed  or  other  writing,  but  may  be  as  effectually 
and  validly  done  by  verbal  declarations. 

RsflroadslB  Streets— RIffhts  of  Let  Owners  to  Conu 
PWHstleii.— See  foot-noU  to  Talbott  v.  The  Richmond 
A  Danville  R.  Co.,  8!  Gratt  685.  The  principal  case 
^  cited  in  Spencer  v.  Railroad  Co..  23  W.  Va.  428. 


proprietor  continned   afterwards  in  posses- 
sion   of   the   strip,  except  so  much   as  was 
necessary  to  continue  the  cross  streets 

188  to  the  river.     He  inclosed,  ^cultivated, 
and  erected  houses   upon  that  portion 

of  the  strip  between  the  lower  end  of  the 
town  and  the  first  cross  street,  (this  portion 
being  one  fourth  of  the  length  of  the  strip-,) 
and  he  granted  permission  to  certain  per- 
sons to  make  brick  on  another  portion 
between  the  first  and  second  cross  streets. 
During  all  the  time  between  the  sale  and 
the  death  of  the  proprietor  (a  period  of 
nine  or  t^n  jears,)  he  exercised  acts  of 
ownership  over  the  property,  without  any 
complaint  on  the  part  of  the  trustees  of  the 
town,  or  the  citizens.  After  the  death  of 
the  proprietor,  to  wit,  in  1831,  the  strip 
(except  the  parts  used  in  continuing  the 
cross  streets  to  the  river)  was  offered  at 
public  sale  by  his  representatives.  No 
claim  for  the  public  was  then  set  up  by  the 
trustees  of  the  town,  or  the  inhabitants. 
On  the  contrary,  the  representatives  of  the 
proprietor,  at  the  earnest  solicitation  of 
some  of  the  citizens,  laid  off  an  alley  ad- 
joining the  rear  of  the  lower  range  of  lots, 
and  with  this  arrangement  all  seemed  sat- 
isfied. The  residue  was  then  sold  without 
objection.  During  the  succeeding  year, 
this  suit  was  brought;  the  plaintiffs  own- 
ing each  a  lot  binding  on  the  strip,  to 
which  they  derived  title  from  the  purchas- 
ers at  the  original  sale :  and  the  defendants 
being  the  executors  of  Merry,  and  the  pur- 
chasers of  the  strip  from  those  executors. 
By  an  agreement  between  the  purchasers, 
they  seem  to  have  considered  the  streets 
across  the  strip  as  private  ways;  but  those 
streets  have  remained  open  for  the  public 
use.  No  attempt  to  obstruct  their  use  led 
to  the  filing  of  the  bill.  The  only  cause 
for  it  was  the  obstruction  of  the  use  of  the 
residue  of  the  strip. 

The  cause  came  on  to  be  heard  the  22d  of 
September  1835,  upon  the  bill,  answers, 
exhibits,  and  examinations  of  witnesses. 
On  consideration  whereof,  the  circuit  court 
decreed  a  perpetual  injunction  restraining- 
the  defendants  and  all  others  from  obstruct- 
ing,   building  upon,  or  enclosing  the 

189  strip,    and   also   from   wasting    *and 
destroying  the  trees  growing  thereon, 

and  required  the  said  strip  to  be  left  open 
and  free  to  the  use  of  the  plaintiffs,  and' 
proprietors  of  lots  in  the  town  of  Coving- 
ton, and  the  public  generally,  as  a  public 
easement,  common  passway,  and  outlet  to 
the  river.  And  the  court  further  decreed 
that  the  defendants,  within  ninety  days, 
remove  from  the  said  strip  the  enclosures, 
buildings  and  obstructions  which  were 
placed  or  erected  thereon  by  James  Merry 
in  his  lifetime,  or  by  the  defendants  since ; 
and  that  the  plaintiffs  recover  their  costs. 

From  this  decree,  on  the  petition  of 
Skeen  and  the  other  defendants,  an  appeal 
was  allowed. 

G.  N.  Johnson,  for  appellants,  argued, 
that  the  terms  of  sale  of  the  lots  could  be 
gathered  only  from  the  written  advertise- 
ment, and  the  plat  of  the  town  exhibited  at: 
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the  sale,  from  which  it  appeared  that  no 
part  of  the  strip  was  intended  to  be  sold : 
that  the  parol  evidence  of  Merry's  declara- 
tions at  the  time  of  the  sale  was  inadmis- 
sible, both  upon  common  law  principles  of 
evidence,  and  by  the  statute  of  frauds. 
Starkie's  Evid.  part  4,  p.  9%;  1  Sugden  on 
Vendors  31,  132,  136,  143;  Jones  v.  Edney, 
3  Camp.  28^.  But  if  the  parol  evidence 
was  admissible,  he  contended  that  it  was 
vague,  contradictory,  and  not  worthy  of 
respect;  that  so  far  as  it  tended  to  shew 
that  Merry  had  parted  with  his  property  in 
the  strip  to  the  public  or  to  the  town,  it 
was  outweighed  by  the  facts  that  for  many 
years  after  the  sale  of  the  town  lots,  and 
as  long  as  he  lived,  he  cultivated,  enclosed, 
and  exercised  other  acts  of  ownership  over 
the  strip,  without  objection,  and  that  no 
objection  was  made  by  any  one  at  the  time 
of  the  public  sale  of  the  ground  in  question 
by  Merry's  executors  after  his  death.  The 
true  construction  of  the  evidence  was,  that 
Merry,  at    the  sale   in   1818,    promised    the 

purchasers  that  their  access  to  the 
190      river  should  not  be  cut  oflF,  *while  in 

other  respects  he  reserved  the  abso- 
lute property  in  the  strip  to  himself;  and 
this  promise  had  been  fulfilled  by  leaving 
open  an  alley  along  the  river  range  or  lots, 
and  by  extending  the  cross  streets  of  the 
town  across  the  strip  to  the  river. 

John  B.  Baldwin,  for  the  appellees, 
argued,  that  parol  evidence  was  admissible 
to  ascertain  or  explain  the  terms  of  the 
sale,  and  that  the  statute  of  frauds  had  no 
application;  first,  because  here  had  been 
part  performance;  and  secondly,  because 
this  was  the  case  of  a  dedication  of  land  to 
public  use,  which  might  well  be  by  parol. 
For  these  propositions  he  cited  1  Sugden  on 
Vend.  134;  Fife  v.  Clayton,  13  Ves.  546; 
Trueheart  v.  Price,  2Munf.  468;  Grantland 
v.  Wight,  2  Munf.  179;  Mayo  v.  Murchie, 
3  Munf.  358;  Wainwright  v.  Read,  1 
Desauss.  573;  Cannon's  ex'or  v.  Mitchell,  2 
Desauss.  320;  City  of  Cincinnati  v.  lessee 
of  White,  6  Peters  431.  He  contended  that 
the  evidence  sustained  the  allegation  in 
the  bill,  of  a  dedication  by  dr.  Merry  of  the 
whole  strip  to  the  public  use. 

G.  N.  Johnson,  in  reply,  sought  to  dis- 
tinguish this  case  from  those  cited  on  the 
other  side;  and  in  relation  to  the  doctrine 
of  parol  dedication  to  public  uses,  he  said, 
that  to  support  such  a  dedication,  it  nfust 
be  shewn  that  the  uninterrupted  possession 
and  control  of  the  property  was  surrendered 
by  the  owner  and  enjoyed  by  the  public ; 
which  was  not  the  case  here,  but  on  the 
contrary,  dr.  Merry  continued  to  use  and 
occupy  the  property  as  his  own. 

ALLEN,  J.  The  plaintiffs  do  not  allege, 
or  attempt  to  prove,  any  special  contract 
with  the  owners  of  the  river  range  of  lots 
for  the  easement  claimed.  If  the  easetnent 
was  granted,  it  was  for  the  benefit  of  the 
public  generally.  The  objections,  there- 
fore, founded  on  the  statute  of  frauds,  do 
not,  it  seems  to  me,  apply  to  the  case. 
A  grant    or   writing   is    not    necessary  to 


191  ^constitute   a  valid   dedication   of  an 
easement  to  the  public.     Where  streets 

and  alleys  have  been  opened  by  the  owner, 
and  used  by  the  public,  with  his  assent,  as 
a  public  thoroughfare  for  years,  a  dedica- 
tion of  the  easement  may  be  presumed. 
Jarvis  v.  Dean,  3  Bing.  447 ;  Lade  v.  Shep- 
herd, 2  Strange  1004 ;  City  of  Cincinnati  v. 
White,  6  Peters  431.  Nor  is  it  essential, 
in  the  investigation  of  this  case,  to  deter- 
mine where  the  fee  rests.  In  Mayo  v. 
Murchie,  3  Munf.  358,  the  court  decided  that 
parol  testimony  was  admissible,  in  aid  of 
the  inference  deducible  from  the  pripted 
proposals,  to  establish  an  equitable  title  of 
the  inhabitants  of  the  town  as  tenants  in 
common,  and  decreed  a  release  to  the  trus- 
tees, for  the  use  of  the  inhabitants,  of  the 
land  dedicated.  In  the  case  of  the  City  of 
Cincinnati  v.  White,  6  Peters  431,  the 
court  seemed  to  be  of  opinion  that  cases  of 
this  kind  are  exceptions  to  the  general  rule 
requiring  a  grantee,  and  that  **  there  may 
be  instances  where  the  fee  may  remain  in 
abeyance  until  there  is  a  grantee  capable 
of  taking,  where  the  object  and  purposes  of 
the  appropriation  look  to  a  future  grantee 
in  whom  the  fee  is  to  vest.  But"  (contin- 
ues the  court)  ^*the  validity  of  the  dedica- 
tion does  not  depend  on  this ;  it  will 
preclude  the  party  making  the  appropria- 
tion from  reasserting  any  right  over  the 
land,  at  all  events  so  long  as  it  remains  in 
public  use,  although  there  never  may  arise 
a  grantee  capable  of  taking  the  fee."  Nor 
is  any  particular  form  or  ceremony  neces- 
sary in  the  dedication  of  the  land  to  public 
use.     S.  C.  440. 

If,  then,  no  deed  or  writing  be  essential 
to  such  an  appropriation,  and  its  validity  do 
not  depend  upon  the  existence  of  a  grantee, 
it  remains  to  enquire  whether  the  evidence 
in  this  record  shews  such  an  appropriation 
to  the  public,  as  precludes  revocation  by 
the  original  owner. 

192  *On    this   point   I   have   felt  much 
difficulty.    It  may  be  collected  from  the 

whole  testimony,  that  the  proprietor  did 
not  intend  to  part  with  his  entire  interest 
in  the  strip  of  land  in  question.  If  a  canal 
should  be  constructed,  the  right  was  re- 
served to  permit  it  to  pass  through  the 
strip;  and  in  that  event,  as  he  would  have 
reserved  it  for  that  purpose,  he  must  have 
been  regarded  as  the  owner  of  the  fee  in 
respect  to  that  subject,  and  entitled  to 
compensation  as  such.  He  also,  according 
to  the  greater  part  of  the  witnesses,  re- 
served the  right  to  conduct  a  millrace 
through  it:  and  for  this  purpose  it  must 
have  been  regarded  as  private  property. 
In  either  event,  the  easement  to  the  public  in 
this  narrow  strip  would  have  been  of  little 
or  no  value,  viewing  it  as  a  common.  Per- 
haps the  general  terms  used  by  witnesses 
speaking  from  memory  at  the  distance  of 
many  years,  can  be  best  understood  by  a 
consideration  of  the  circumstances  attend- 
ing the  transaction.  The  use  of  this  strip, 
except  where  the  cross  streets  terminated, 
so  as  to  continue  them  to  the  river,  could 
be  of  little   importance  to  the  citizens  of 
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the  town.  Bnt  free  access  to  the  river  was 
essential  to  the  comfort  of  all.  By  the 
plan  of  the  town  which  was  Exhibited,  the 
cross  streets  terminated  at  the  line  consti- 
tuting the  artificial  boundary  of  the  town 
en  the  north  side.  Bidders  might  well 
hesitate,  who  for  the  first  time,  on  seeing 
the  plat,  discovered  that  they  might  at 
any  moment  be  cut  off  from  the  water. 
Accordingly,  the  crier  says  that  the  strip 
was  considered  a  great  injury,  on  account 
of  the  water.  One  of  the  witnesses  speaks 
of  Merry's  engagement  to  erect  bridges  at 
the  cross  streets,  over  any  mi II race  he 
might  conduct  along  the  strip;  another 
understood  him  to  promise  free  access  to 
the  water.  If  the  declarations  of  the  pro- 
prietor are  to  be  understood  with  reference 
to  the  free  access  to  the  water,  they  are 
rendered  consistent  with  the  privileges  he 
certainly   intended   to   retain    in    the 

193  land ;  privileges  which  would  *be  in- 
consistent with  the  unreserved  appro- 
priation of  the  subject  to  the  public.  And 
I  should  incline  to  the  opinion  that  if  the 
case  rested  here,  this  last  would  be  the 
proper  construction  to  be  given  to  the  tes- 
timony. But  there  are  circumstances  which 
it  seems  to  me  are  decisive  of  this  question, 
and  remove  the  doubts  which  the  parol 
testimony,  if  it  stood  alone,   might   create. 

In  the  first  place  the  plat  of  the  town  ex- 
cluded the  strip:  the  rear  of  the  river 
range  of  lots  was  bounded  by  an  artificial 
line.  The  case  of  Barclay  &c.  v.  Howell's 
lessee,  6  Peters  496,  was  a  controversy 
respecting  a  strip  of  ground  in  the  city  of 
Pittsburg,  along  the  Monongahela  river. 
From  the  plan  of  the  town  it  appeared  that 
all  the  streets  and  alleys  were  dis1;inctly 
marked  by  the  surveyor,  and  their  width 
laid  down,  except  Water  street,  which  lies 
along  the  river.  No  artificial  boundary 
was  laid  down  as  the  limit  of  this  street : 
its  northern  tx)undary  was  given,  but  the 
space  to  the  south  was  left  open  to  the 
river.  The  court,  commenting  on  this  fact, 
said,  'Uf  a  line  had  been  drawn  in  the 
plat  along  the  southern  limit  of  this  street, 
there  would  have  been  great  force  in  the 
argument  that  the  ground  between  such 
limit  and  the  water  was  reserved  by  the 
fiTDprietors.  This  would  have  been  the 
leg^al  consequence  from  such  a  survey,  un- 
less the  contrary  had  been  shewn. '^  In  the 
case  under  consideration,  there  was  such 
artificial  boundary ;  and  the  evidence  leaves 
it  doubtful  to  what  extent  the  proprietor 
agreed  to  relinquish  his  right  to  the  ground 
between  it  and  the  river. 

In  the  second  place,  the  proprietor  con- 
tinned  in  possession  of  the  strip.  One  part 
of  it  was  enclosed  and  cultivated  by  him, 
and  houses  were  erected  by  him  on  it ;  on 
another  part,  he  permitted  persons  to  make 
brick.  He  lived  nine  or  ten  years  after  the 
sale,  and  during  the  whole  period  exercised 
acts  of  ownership  over  the  property,  without 
any  complaint  on  the  part  of  the  trustees 
of  the  town,  or  the  citizens.     The  use 

194  of   property  by  *the   public  with  the 


assent  of  the  owner,  will,  under  par- 
ticular circumstances,  justify  the  presump- 
tion of  a  dedication  to  the  public,  provided 
the  use  has  continued  so  long  that  private 
rights  and  the  public  convenience  might  be 
materially  affected  by  an  interruption  of 
the  enjoyment.  But  any  acts  of  ownership 
would  repel  the  presumption.  Thus,  in 
Rot>erts  v.  Karr,  1  Camp.  262,  note,  the 
placing  of  a  bar  across  the  street,  to  pre- 
vent the  passage  of  carriages,  was  held  to 
rebut  the  presumption  of  a  dedication.  In 
I^ethbridge  v.  Winter,  1  Camp.  263,  note,  it 
appeared  that  a  gate  had  recently  been  put 
up  in  a  place  where  a  gate  formerly  stood, 
but  where  for  the  last  twelve  years  there 
had  been  none :  this  was  held  to  destroy  the 
presumption.  The  principle  of  these  cases 
applies,  it  is  true,  to  dedications  presumed 
from  the  long  acquiescence  of  the  owner, 
and  not  to  express  dedications :  but  where, 
as  in  this  case,  the  evidence  of  the  express 
dedication  is  uncertain,  such  acts  of  own- 
ership, exercised  with  the  acquiescence  of 
those  interested  to  resist  them,  furnish  per- 
suasive evidence  that  the  dedication  was 
not  understood,  at  the  time,  to  be  as  exten- 
sive as  some  of  the  declarations  now 
deposed  to  would  imply.  With  the  arrange- 
ment after  the  death  of  dr.  Merry,  by 
which  an  alley  was  laid  off  adjoining  the 
rear  of  the  lower  range  of  lots,  all  seemed 
satisfied,  and  the  residue  of  the  strip  was 
then  sold  without  objection.  If  the  claim 
now  set  up  was  valid,  then  was  the  time  to 
assert  it.  The  citizens  probably  preferred 
securing  a  certain  benefit,  to  the  assertion 
of  a  questionable  right.  Whatever  the  claim 
was,  it  seems  to  me  that  it  must,  after 
these  transactions,  be  considered  as  aban- 
doned in  respect  to  all  the  strip  between 
the  different  cross  streets.  These  streets, 
having  been  continued  across  the  strip  to 
the  river,  and  being  necessary  to  afford  that 
free  access  to  the  water,  which,  under  any 
view  of  the   testimony,  was  assured  to  the 

citizens,    have    been   dedicated  to  the 
195      public.     To  the  use  *of  them  they  are 

clearly  entitled,  both  from  the  express 
declaration  of  the  proprietor  at  the  time  of 
the  sale,  and  his  subsequent  assent  to  their 
enjoyment.  It  does  not  appear  that  any 
attempt  has  been  made  to  obstruct  the  use 
of  them.  It  is  true,  that  by  an  agreement 
between  the  purchasers  of  the  strip,  they 
seem  to  consider  these  as  private  ways.  But 
they  have  remained  open  for  the  public 
use.  I  think  it  would  have,  been  premature 
to  institute  proceedings  to  protect  the  pub- 
lic in  the  enjoyment  of  this  easement,  until 
some  act  of  disturbance  was  shewn.  I 
therefore  think  the  court  should  have  dis- 
missed the  bill,  without  prejudice  to  the 
right  of  the  plaintiffs,  and  other  citizens 
of  the  town,  to  the  use  of  the  cross  streets 
as  extended  through  the  slip  of  ground  in 
question  to  the  river,  in  the  event  of  any 
attempt  hereafter  to  disturb  them  in  the 
enjoyment  thereof;  and,  under  all  the  cir- 
cumstances, without  costs. 
The  other  judges  concurring,  a  decree  was 
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entered  reversing  the  decree  of  the  circuit 
court  with  costs,  and  dismissing  the  bill, 
without  costs  in  the  court  below,  and  with- 
out prejudice,  as  declared  in  the  foregoing 
opinion.  

1%      ♦Garrett  Ex'or  of  Allen  v.  Carr  arfd 
Wife  and  Another. 

AuffUBt,  1842.  Itewlsburff. 
(Absent  Stanabd  and  Baldwin,  J.*) 

Qaardtan  and  Ward—OissrdUin's  Account.— Tbe  decree 
of  this  court  at  the  time  the  decision  reported  In  8 
Leiffh  407,  havlnff  remanded  this  cause  with  direc- 
tions that  the  account  of  the  land  fund  and  the 
hire  of  the  slaves  should  be  stated  as  a  guardian's 
account,  question  now  whether  those  directions 
have  been  complied  with. 

Same— Snoie— Construction  of  Statuto.— Ckinstruction 
of  the  7th  section  of  the  act  in  l  R.  C.  1819,  p.  407, 
concerning  guardians,  which  requires  every 
ffuardian  to  exhibit  to  the  court  which  appointed 
him.  once  in  every  year,  "accounts  of  the  produce 
of  the  estate,  of  the  sales  and  disposition  of  such 
produce,  and  of  the  disbursements;"  and  of  the  9th 
section,  which  provides  that  the  balance  appear- 
ing against  the  guardian  **may  be  put  out  to 
Interest  for  the  benefit  of  the  ward,  upon  such 
security  as  the  court  shall  direct  and  approve;  or 
the  guardian,  if  it  remain  in  his  hands,  shall  ac- 
count for  the  interest,  to  be  computed  from  the 
time    his    account  was   or  ought  to  have  been 

passed." 
5aine— Same— Interest— Balance. t— If,   upon  the  first 

settlement  by  the  guardian  of  his  account,  a  bal- 

♦They  had  been  counsel  for  the  appellees. 

tOuardlan  and  Ward— Death  of  Quardian-lnterest— 
Balances.— It  was  held  in  McKay  v.  McKay,  S3  W.  Va. 
787, 11  S.  E.  Rep.  218.  citing  the  principal  case,  that 
when  a  guardianship  terminates  by  the  death  of 
the  guardian,  simple  Interest  only,  and  not  com- 
pound, should  be  charged  from  the  death  of  the 
guardian  on  the  balance  found  due  from  him  at  his 
death.  See  foot-note  to  Cunningham  v.  Cunningham, 
4  Gratt.  48;  Crlgler  v.  Alexander,  83  Gratt.  674.  See 
monographic  note  on  "Guardian  and  Ward"  ap- 
pended to  Barnum  v.  Frost,  17  Gratt  398,  and  mono- 
graphic  note   on  "Interest"   appended  to  Fred  v. 

Dixon,  27  Gratt.  641. 
Executors— Annual    Balances— Interest.  —  Where    a 

testator  directs  his  executor  to  manage  his  farms 
and  distribute  the  profits  among  his  grandchildren 
when  of  age,  the  executor  should  not  be  charged 
with  compound,  but  only  with  simple  Interest  upon 
the  yearly  balances  left  over  In  his  hands,  unless 
the  testator  directed  that  those  balances  should  be 
Invested  In  Interest-bearing  securities.  Lovett  v. 
Thomas.  81  Va.  258.  distinguishing  in  this  respect 
Garrett  v.  Carr.  1  Rob.  196.  because  in  that  case  the 
testator  directed  that  his  lands  be  sold  and  the  pro- 
ceeds Invested  In  stock  of  the  Bank  of  Virginia,  or 
In  other  property  as  the  executors  might  think 
advantageous  to  his  children. 

Sane— Same— Same— Committees  of  Insane  Persons. 
—In  Crlgler  v.  Alexander.  33  Gratt.  676.  the  court 
said:  "The  next  question  Is.  whether  In  stating  and 
settling  the  accounts  of  the  Intestate  as  committee, 
he  Is  to  be  charged  with  compound  Interest  upon 
the  balance  In  his  hands.  It  is  Insisted  this  ought 
to  be  done,  by  analogy  to  the  rule  governing  In  the 


ance  remain  in  his  hands  on  which  he  is  to  account 
for  Interest,  such  Interest  must,  in  his  second 
annual  account,  be  credited  to  the  ward,  like  other 
profits  of  the  estate;  and  if  the  interest  and  other 
profits  credited  in  this  second  account  exceed  the 
disbursements,  the  surplus,  whether  it  arise  from 
the  Interest  aforesaid  or  from  other  profits,  will 
constitute  a  balance  against  the  guardian  on 
which,  if  it  remain  in  bis  hands,  he  must  account 
for  interest,  which  interest  must,  in  the  third 
annual  account,  be  credited  to  the  ward;  and  so 
on,  totles  quotles. 

dame— 5anie—Sf  me— Rents  and  Hires.— The  case  of  a 
guardian  Indebted  to  his  ward  for  the  annual 
value  of  laud  occupied,  and  of  a  slave  possessed  by 
him,  forms  an  exception  to  the  general  rule  that 
Interest  Is  not  to  be  allowed  on  estimated  rents 
and  hires.  Such  annual  value  must,  in  the  annual 
account  exhibited  by  the  guardian,  be  credited  to 
his  ward,  and  the  surplus  beyond  the  disburse- 
ments will  bear  interest,  like  other  profits  of  the 
estate. 

X97  •Same— 5ame— Same— No  Accoont  ReCamed— 
Effect —Where  a  guardian  has  returned  no 
account  to  the  court  which  appointed  him,  and  a 
bin  in  equity  is  filed  against  him,  the  court  of 
equity  will  charge  him  with  Interest  from  tbe 
time  and  In  the  manner  that  he  would  have  been 
charged.  If  his  account  had  been  exhibited  annn- 
ally  to  the  court  which  appointed  him;  and  will 
settle  the  accounts.  In  other  respects,  upon  tbe 
principles  that  would  have  governed  the  settle- 
ments, If  regular  returns  had  been  made  to  that 
court 

Same— Same— Termination  of  Relation— How  Accooat 

Stated.— From  the  time  that  the  guardianship  ter- 

settlement  of  guardians*  accounts.  It  Is  sufficient 
to  say.  that  the  liability  of  guardians  for  compound 
interest  grows  out  of  the  peculiar  provisions  of  onr 
statutes  on  that  subject  See  Code  1878.  $  10,  ch.  19*. 
and  Garrett  v.  Carr,  I  Hob.  196. 

"These  provisions  have  never  been  considered  as 
applying  to  other  trustees. 

"The  accounts  of  the  committee  of  an  insane  per- 
son are  to  be  settled  upon  principles  governing  in 
the  settlement  of  accounts  of  other  fiduciaries  hav- 
ing the  control  of  trust  funds.  They  are  not 
chargeable  with  compound  interest  except  under 
very  peculiar  circumstances.  Where  there  is  an 
express  trust  for  accumulating,  and  the  trustee. 
Instead  of  Investing,  retains  the  funds  in  his  own 
hands,  or  where  he  employs  the  money  in  his  own 
business,  and  refuses  to  account  for  the  profits,  he 
may  be  charged  with  compound  Interest  as  a  pun- 
ishment, or  as  a  measure  of  damages  for  undiscov- 
ered profits.  See  iPerryon  Trusts,  1470-474:  Barney 
V.  Saunders,  16  How.  U.  S.  R.  686:  Hill  on  Trustees, 
671.  note. 

"Much  of  the  reasoning  of  Judge  AUiBN  In  Qat' 
rett  V.  Carr  (1  Bob.  196),  will  apply  as  well  to  commit- 
tees of  Insane  persons  as  to  guardians,  and  would 
seem  to  Indicate  that  In  some  instances  all  classes 
of  trustees,  except  executors  and  administrators, 
may  be  chargeable  with  compound  interest  even 
upon  a  mere  failure  to  Invest    See  page  216. 

"All  that  can  be  said  therefore  Is,  that  no  Inflexi- 
ble rule  can  be  laid  down  on  the  subject  which 
would  apply  to  all  cases.  Generally,  however.  It  Is 
conceded  that  a  trustee  and  other  fiduciaries,  ex- 
cept a  guardian,  are  liable  for  simple  Interest  only- 
This  doctrine  seems  to  be  settled  by  a  great  variety 
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mlnates,  the  account  between  tbe  sraardian  and 
ward  will  be  stated  upon  the  ordinary  principle 
Uiat  prevails  between  debtor  and  creditor.  Sums 
paid  after  tbat  lime  by  tbe  guardian  to  tbe  ward 
will  be  credited  at  tbe  respective  dates  of  sucb 
payments,  so  as  to  stop  interest  pro  tanto  from 
ttaose  dates. 

By  the  decree  of  the  court  of  appeals  in 
this  cause,  entered  at  the  time  of  the  deci- 
sion thereof  reported  in  3  Leigh  407,  the 
cause  was  remanded  to  the  circuit  court 
of  Augusta,  "With  instructions  to  reinstate 
tbe  original  bill  as  to  all  the  matters 
thereof,  and  to  refer  the  accounts  to  a  com- 
missioner of  the  court,  to  be  reformed  and 
restated;  which  commissioner  was  to  be 
directed  to  keep  the  acounts  of  the  personal 
estate  distinct  from  the  account  of  the  land 
fnad  and  the  hire  of  the  slaves ;  stating 
and  treating  the  former  upon  the  fnrinciples 
established  by  the  court  as  to  administra- 
tion accounts,  and  the  latter  as  a  guard- 
ian's account,  in  which  the  expenses  of  the 
ward  were  to  be  defrayed  out  of  the  annual 
interest  of  the  fund  and  hires  of  the  slaves. 

A  copy  of  this  decree  being  produced  to 
the  circuit  court  of  Augusta  on  the  4th  day 

of  anthorities.  both  Ensrlisb  and  American,  l 
Perry  on  Trusts,  S  47(M74:  Barney  v.  Saunders,  16 
How.  U.  S.  R.  535;  Hill  on  Trustees  571,  notg.'* 

The  principal  case  is  cited  for  these  propositions 
in  Knlybt  v.  Watts.  »  W.  Va.  218,  219;  Lovett  v. 
Thomas.  81  Va.  2S0. 

Suie-Rale  Where  Benofidaries  Are  Minors— Ac- 
caaalstloa  Rating  Intentioa— Compound  Interest.— In 
Strother  ▼.  Hull.  S3  Gratt  M2.  tbe  court  said: 
'^ere  can  be  no  doubt,  as  a  g-eneral  rule,  tbat 
ezecntors  and  administrators  are  not  to  be  charged 
with  compound  interest:  but  it  is  as  well  es- 
Ublislied  tbat  this  reneral  rule  will  be  modlfled 
when  required  by  tbe  nature  of  tbe  trust  or 
the  express  terms  of  tbe.  wUL  When  tbe  bene- 
Iciaries  are  minors,  and  accumulation  for  tbeir 
benefit  is  tbe  ruling  intention  of  tbe  will,  com- 
pound interest  will  be  cbar^ed,  whether  tbe  fiduci- 
ary be  an  executor  or  cruardian.  He  will  be  treated 
as  haTincr  done  what  it  was  bis  duty  to  do.  and  bis 
accounts  will  be  settled  as  a  guardian's  accounts. 
QvrtU  V.  Carr,  1  Hob.  106;  same  case  3  Leififb  407. 
•  •  •  We  think  there  is^no  material  difference 
between  tbe  will  in  this  case,  and  tbat  in  case  of 
Gcrrett  v.  Carr;  tbat  under  each  alike,  it  was  tbe 
dotyof  ibe  executors  to  improve  tbe  estate;  accu- 
nnlaUon  for  tbe  benefit  of  minors  beiuff  tbe  *ffov- 
erninff  intention  of  tbe  will.'  ** 

Mnte-Oebts  of— LlaMUty  of  Real  Estate. -In  Gayle 
T.  Hayes.  79  Va.  548,  tbe  court  said :  "Tbe  tblrd  sec- 
tion, cb.  127.  Ck>de  1873,  relied  on  by  appellant,  bas 
been,  in  one  form  or  anotber,  tbe  law  since  Marcb, 
Mt  and  it  was  intended  to  make  real  estate  leg-al 
aaiets  for  tbe  payment  or  all  debts.  Before  tbat 
tlaie  it  was  only  bound  for  tbe  payment  of 
specialty  debts.  Wben  it  was  enacted,  and  lon^ 
afterwards,  till  19tb  Marcb.  1873,  tbe  real 
estate  of  infants  was  not  liable  to  tbe  pay- 
ment of  any  cbarcres  of  bis  ruardian.  or  ouati 
nardian,  for  bis  maintenance  or  education.  1 
MIflor's  Inst.  448;  Garrett  %.  Carr,  1  Rob.  200;  Jackson 
▼■  Jackson,  1  Gratt.  150.**  See  footnote  to  Jackson  ▼. 
Jackson.  1  Gratt.  148. 


of  June  1832,  that  court,  in  conformity 
therewith,  reinstated  the  original  bill,  and 
referred  the  accounts  to  a  commissioner,  to 
be  reformed  and  restated  as  thereby  di- 
rected. 

Under  this  order,  a  report  was  made  by 
commissioner  Francis  B.  Dyer.  The  com- 
missioner reported,  that  he  had  proceeded  to 
separate  the  accounts  of  the  executor,  ac- 
cording to  the  decree ;  carrying  into  one  the 
proceeds  of  the  personal  estate,  and  contin* 
uing  it  on  the  usual  principal  of  an 
administration  account;  and  carrying 
196  *into  the  other  account  the  hires  of 
the  slaves  and  the  interest  of  the 
money  for  which  the  land  was  sold,  treating 
the  subject  as  if  the  said  hires  and  interest 
were  punctually  paid  at  the  end  of  every 
year;  and,  after  deducting  the  whole  ex- 
penses of  the  two  wards  for  each  current 
year  out  of  that  fund,  carrying  the  excess 
or  balance  into  the  principal,  and  charging 
interest  on  it  accordingly.  The  commis- 
sioner stated,  that  this  seemed  to  him  to  be 
after  the  fashion  of  compound  interest ;  but 
he  considered  that  he  was  required  to  state 
the  accounts  in  this  way,  by  the  opinion 
of  the  court  of  appeals,  a  copy  of  which  had 
been  furnished  him. 

Although  the  commissioner  reported  that 
he  treated  the  subject  .as  if  the  hires  and 
interest  were  punctually  paid  at  the  end  of 
every  year,  yet  the  account  which  he  stated 
shews,  that  credits  for  hires  were  not  car- 
ried into  the  account  of  the  year  for  which 
they  accrued,  but  of  the  year  in  which  they 
were  received,  and  that  interest  was  not 
computed  on  the  same  until  the  end  of  the 
year  in  which  they  were  received.  Thus, 
under  the  date  of  January  21st  1818,  Alex- 
ander Garrett,  one  of  the  executors,  is 
charged  '*part  hire  Lucy  1817,"  $20.50. 
This  forms  part  of  a  balance  of  $2671. 85J^ 
which  was  due  the  estate  on  the  31st  of 
December  1818,  and  on  which  a  year's  in- 
terest is  charged  as  due  the  31st  of  Decem- 
ber 1819. 

The  defendant  Garrett,  in  his  own  right, 
excepted  to  the  report: 

1.  Because,  in  stating  the  account  as  to 
the  land  fund  and  hires  of  slaves,  the  com- 
missioner had  charged  him  with  compound 
interest,  which  the  said  defendant  insisted 
was  not  warranted  by  the  decree  of  the 
court  of  appeals;  that  decree  not  requiring 
(as  he  contended)  that  the  surplus  interest 
should  be  converted  into  principal,  and 
made  to  carry  interest. 

2.  Because,  if  interest  is  to  be  charged  on 
interest     in     arrear,    as     if    it    had    been 

so  much  money  actually  received, 
199      *then    it   should  be    treated  as  money 

received  from  another  debtor,  and  a 
reasonable  time  should  be  allowed  for  its 
collection  and  reimbursement,  so  that  it 
should  never  be  carried  into  the  account  of 
the  year  for  which  it  is  due,  but  should  be 
carried  into  the  account  of  the  succeeding 
year. 

3.  For  not  giving  the  defendant  credit  for 
the  payments  made  to  the  legatees  after 
they  came  of  age,  at  the  respective  dates  of 
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such  payments,    so  as   to  atop   interest   on 
the  sums  so  paid  from  those  dates. 

4.  For  carrying  the  credits  for  hire  of 
slaves  into  the  account  of  the  year  for 
which  they  accrued. 

The.  said  defendant  Garrett,  as  executor 
of  Dabney  Minor,  made  exceptions  similar 
to  those  made  by  him  in  his  own  rig^ht. 

Before  the  decision  of  the  court  of  appeals, 
a  supplemental  bill  had  been  filed,  which 
is  mentioned  in  3  heigh  411,  but  the  matter 
threeof  is  not  there  stated.  It  was  as  fol- 
lows: 

David  Yancey  of  Louisa  county,  by  his 
will,  made  the  following^  devise  and  be- 
quest: '*I  give  to  the  brothers  and  sisters 
of  my  beloved  wife,  and  to  the  children  of 
those  who  are  dead,  to  be  divided  in  the 
same  manner  as  if  my  said  wife  had  died 
unmarried  and  intestate,  all  that  part  of 
my  estate  now  coming  to  me  in  right  of  my 
beloved  wife,  from  the  executors  of  her 
father  James  Minor.  I  also  give  them,  to 
be  divided  in  the  same  way,  my  negro  man 
Bartlett,  the  money  due  me  from  Dabney 
Minor  by  bond  for  the  purchase  of  negroes 
which  I  got  by  my  wife,"  &c.  This  will 
was  duly  admitted  to  record.  The  com- 
plainants Mary  and  James  were  children 
of  a  sister  of  the  testator's  wife,  and  their 
mother  had  tlied  before  the  testator.  They 
were  therefore  legatees  under  the  said  will ; 
and  one  object  of  the  supplemental  bill  was 
to  recover  what  the  were  entitled  to  under 
the  same.  Another  object  of  the  supple- 
mental bill  was  to  assert  the  rights  of  the 
complainants  as  heirs  of  mrs.  Yancey. 
200  *The  supplemental  bill  set  forth, 
that  James  Minor  died  seized  of  valu- 
able real  estate,  to  one  seventh  part  whereof 
mrs.  Yancey  became  entitled  at  the  death 
of  the  widow  of  James  Minor;  and  mrs. 
Yancey  having  died  without  children,  the 
complainants  became  entitled  to  one  sixth 
part  of  her  share:  that  Dabney  Minor, 
Garrett  Minor  and  Launcelot  Minor  are 
the  executors  of  James  Minor :  that  from 
the  time  of  mrs.  Yancey's  death,  Dabney 
Minor^has  had  in  possession  her  part  of  the 
said  real  estate  (called  lot  no.  2),  and  has 
had  in  cultivation  a  large  proportion  of  the 
same;  and  that  the  rents  of  the  same 
would,  the  complainants  believe,  amount 
to  a  considerable  sum^  if  properly  esti- 
mated. Dabney  Minor,  in  his  own  right 
and  as  executor  of  Richard  H.  Allen,  and 
Dabney  Minor  and  Launcelot  Minor  the 
surviving  executors  of  James  Minor,  were 
made  defendants. 

Dabney  Minor,  by  his  answer,  admitted 
that  James  Minor  and  his  widow  Mary  left 
seven  children,  of  whom  mrs.  Allen  was 
one,  and  mrs.  Yancey  another.  He  stated, 
that  upon  a  bill  in  chancery  by  Yancey  and 
wife  in  the  county  count  of  Albemarle,  a 
division  was  made  of  the  real  and  personal 
estates  of  James  and  Mary  Minor,  and  the 
proportion  of  Yancey  and  wife  was  allotted 
to  them:  that  afterwards  he  purchased  of 
Yancey,  at  the  prices  fixed  on  them  by  the 
commissioners,  all  the  slaves  except  Bart- 
lett    (Yancey     having    removed     him     to 


Louisa) :  that  it  was  also  agreed  he  should 
take  of  said  Yancey,  at  the  price  fixed  by 
the  said  commissioners,  the  lot  no.  2,  (160 
acres  of  land),  he  Minor  owning  most  of 
the  other  lots;  but  before  any  conveyance 
of  the  same  was  made,  mrs.  Yancey  died 
without  issue,  and  Yancey  admitted  be 
had  only  a  life  estate  in  the  land,  andconld 
not  make  a  conveyance  of  the  same  to  him 
Minor:  that  after  the  death  of  Yancey,  he 
proposed  to  all  of  those  interested,  except 
the  complainants,  who  were  infants,  to 
take  the  boy  Bartlett  and  the  lot  of  land, 
at  the  valuation  fixed  by  the  commis- 
201  sioners,  and  interest  on  the  *Bame,  to 
which  they  readily  agreed,  and  he 
had  accounted  with  the  respective  parties 
interested  for  the  same,  crediting  the  estate 
of  Richard  H.  Allen  on  account  thereof; 
and  that  the  balance  appearing  due  on  that 
account  had  been  paid,  without  any  dissat- 
isfaction on  their  part  in  relation  to  this 
matter,  till  the  filing  of  the  supplemental 
bill :  notwithstanding  all  which,  the  de- 
fendant is  willing  that  the  land  and 
negro  Bartlett  be  divided,  and  the  part 
of  each  of  the  complainants  allotted  them 
respectively;  they  refunding  him  the 
money  paid  them  for  the  same,  with  inter- 
est, and  compensating  him  for  his  improve- 
ments on  the  land. 

Under  an  order  made  upon  the  supple- 
mental bill,  commissioner  Dyer  took  an 
account  of  the  rents  and  profits  of  the  lot 
no.  2,  and  of  the  slave  Bartlett.  Various 
witnesses  being  examined  before  the  com- 
missioner as  to  the  annual  value  of  the  lot 
and  slave,  he  took  the  average  of  their 
estimates,  and  put  the  annual  value  of  the 
lot  at  60  dollars  36  cents,  and  of  the  slave 
at  56  dollars  50  cents.  He  charged  interest 
on  the  annual  value  of  the  lot  and  slave, 
from  the  end  of  the  year  from  which  the 
estimate  was  made,  to  the  first  day  of  July 
1834,  the  day  to  which  his  account  was 
made  up.  And  after  making  such  charges 
as  seemed  to  the  commiasioner  proper  be- 
cause of  the  credits  previouslv  given  by 
Minor  on  account  of  the  lot  and  slave,  one 
sif  th  of  the  balance  was  reported  by  the 
commissioner  to  be^due  the  plaintiffs. 

In  the  court  below,  the  original  bill  and 
the  supplemental  bill  were  treated  as  two 
causes.  On  the  21st  of  November  1834,  they 
came  on  to  be  heard  together.  In  the  first 
suit,  the  court,  sustaining  the  defendant's 
exceptions,  recommitted  the  report  to  the 
commissioner,  to  reform  and  restate  the 
same  according  to  the  decree  of  the  court  of 
appeals  as  understood  by  the  circuit  court,  to 
wit :  keeping  the  accounts  of  the  personal 
estate  distinct  from  the  land  and  hire 
202  fund,  and  stating  *it  upon  the  prin- 
ciples applicable  to  administration 
accounts;  and  stating  the  land  and  hire 
fund  upon  the  principles  of  a  guardian's 
account,  in  which  the  disbursements  for  the 
expenses  of  the  wards  are  to  be  defrayed 
out  of  the  annual  interest  of  the  fund  and 
hires  of  the  slaves,  taking  care  not  to  carry 
the  surplus  of  interest  to  the  principal,  so 
as  to   subject    the    guardian   to  compound 
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p  interest,  as  had  been  done  bj  the  commis- 
sioner incorrectlj  (the  court  thought)  in 
bis  statement  of  that  fund.  In  the  second 
suit,  the  court  also  recommitted  the  report 
to  the  commissioner,  to  reconsider  the 
same,  and  make  two  special  statements 
according  to  the  pretensions  of  both  par- 
ties. 

The  account  which  was  to  be  stated  upon 
the  principle  of  an  administration  account, 
haying  been  pronounced  by  the  circuit 
conrt,  at  the  time  of  its  decree  of  the  21st 
of  November  1834,  to  be  correctly  stated,  the 
commissioner  did  not,  after  that  decree, 
make  any  change  in  that  account.  The 
other  account  in  the  first  suit,  to  wit,  of 
the  land  fund  and  hire  of  slaves,  the  com- 
missioner proceeded  to  state  upon  the  prin- 
ciples directed  by  the  circuit  court,  in 
accordance  with  its  interpretation  of  the 
decision  of  the  court  of  appeals.  In  the 
second  suit,  special  statements  were  made 
as  directed. 

The  causes  came  on  to  be  heard  the  26th 
of  November  1836,  upon  the  report  of  the 
commissioner,  and  exceptions  by   Garrett, 

I  as  executor  of  Minor,  to  so  much  thereof 
as  related  to  the  accounts  in  the  first  suit. 
Whereupon  the  court,  sustaining  the  first 
and  second  of  those  exceptions,  whereby 
the  balance  reported  against  Minor's  exec- 

I  ator  in  the  first  suit  was  reduced  to  the 
sum  of  20  dollars  48j^cents  as  •  of  the  9th  of 
April  1822,  decreed  against  Minor's  executor 
that  balance,  with  interest  from  the  said 
9th  of  April  1822:  and  there  being  no  ex- 
ception in  the  first  suit  to  the  account  of 
Garrett  in  his  own  right  and  as  executor 
of  Allen,  the  court  decreed  against  him  the 
balance  of  319  dollars  93  cents 
203  ^appearing  due  thereby,  with  inter- 
est on  229  dollars  69  cents,  part 
thereof,  from  the  31st  of  December  1824. 
In  the  second  suit,  the  court  pronounced 
the  opinion  that  the  plaintiffs  had  never 
been  divested  of  their  right  to  one  sixth 
of  the  lot  of  land  and  one  sixth  of  the  slave 
Bartlett,  and  were  therefore  entitled  to  a 
dne  proportion  of  the  rents  and  hires  of  the 
same;  but  the  court  held  the  plaintiffs  not 
to  be  entitled  to  interest  on  the  rents  and 
hires,  as  they  were  estimated  and  conject- 
ural. A  statement  being  made  on  these 
principles,  shewing  due  from  Garrett,  as 
executor  of  Minor,  the  sum  of  554  dollars 
66  cents,  with  interest  thereon  from  the 
first  day  of  January  1811,  and  also  the  sum 
of  516  dollars  13  cents,  with  interest  from 
the  day  of  the  decree,  the  same  was  decreed 
accordingly.  The  court  further  decreed, 
in  the  original  suit,  that  the  plaintiffs  pay 
their  own  costs,  and  pay  unto  Garrett  the 
costs  expended  by  him  about  his  defence  in 
his  own  right;  and  in  the  supplemental 
case,  that  Garrett,  as  executor  of  Minor, 
pay  to  the  plaintiffs  their  costs. 

On  the   petition  of  the   plaintiffs,  an  ap- 
peal was  allowed  them. 

Cooke,   for  appellants.    The   former  de- 
cision of  the  court  of  appeals  would  have 
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plain  and  explicit  than  it  is.  That  deci- 
sion is  in  accordance  with  the  true  intent 
and  meaning  of  the  statute  concerning 
guardians,  1  R.  C.  p.  408,  2  9,  under  which 
the  annual  balance  on  the  guardianship 
account  is  to  be  ascertained,  and  if  the 
same  appear  against  the  guardian,  it  is  to 
be  *'put  out  to  interest  for  the  benefit  of 
the  ward ;  or  the  guardian,  if  it  remain  in 
his  hands,  shall  account  for  the  interest:" 
in  other  words,  if  the  balance  remain  in  his 
hands,  he  is  to  be  charged  with  interest  on 
it.  With  this  statute,  and  with  the  former 
decree  of  this  court,  commissioner  Dyer 
complied,  in  the  report  made  by  him 
204  under  the  *order  of  the  fourth  of  June 
1832;  and  the  first  exception  to  that 
report  ought  not  to  have  been  sustained. 
Neither  ought  the  second ;  because,  it  being 
the  duty  of  the  guardian  on  the  one  hand 
to  pay,  and  on  the  other  to  receive,  the 
interest  when  it  accrued,  we  are  not  to 
presume  that  he  did  not  perform  that  duty. 
The  third  exception  alone  was  properly 
sustained;  the  fourth  not  being  foundei^  in 
faot.  With  respect  to  the  matters  arising 
on  the  supplemental  bill,  it  is  as  just, 
where  the  land  of  a  ward  is  occupied  or  his 
slave  possessed  by  the  guardian,  that  inter- 
est should  go  on  the  annual  value,  as  it  is, 
where  the  land  is  rented  or  the  slave  hired 
to  another,  that  interest  shall  go  on  the 
rent  and  hire  received. 

Michie,  for  appellees.     The  decree  of  the 
court  of  appeals  directing  the  account  to  be 
settled  on  the   principle  of  guardians'  ac- 
counts,   does    not    contemplate     its    being 
settled  on  the  principle  of  compounding  the 
interest,    but   the    reverse  of    that.      The 
opinion  delivered  by  the  president  declares 
that    the   guardian    shall    account    on    the 
principle   of  debtor  and  creditor.     And  in 
reference    to  debtor  and  creditor,    it    has 
been   repeatedly  decided   that   the  interest 
shall   never   be   compounded,    so   as   to  in- 
crease   the  principal  and  make  the  interest 
bear    interest.     Childers    v.    Deane  &c.,    4 
Rand.  406.     This    case,  and  the  cases  cited 
by    judge   Carr   in    his  opinion,    shew  the 
aversion  of  the   courts  to  the  compounding 
of  interest.     Even  a   contract  by  which  in- 
terest   in    futuro  is  to   be  compounded  will 
not   be   sanctioned.     And  under  some  cir- 
cumstances, a  bond  for  the   interest    which 
has   accrued    will    be   deemed  usurious.     If 
these    be   the   principles    in    regard   to  the 
ordinary    case  of  debtor  and  creditor,  what 
is    there  in    this  case   to  induce   a  stricter 
rule?    The  decisions   of  this  court  in  rela- 
tion to  guardians  do  not  require  it.     Tabb 
V.  Boyd,  4  Call  453;  Carter's  ex'ors  v.  Cut- 
ting and  wife,  5  Munf.   223.     All   that  this 
court   has  said  is,  that  the  disburse- 
205      ments    must    be  *out  of   the    income, 
and    interest   calculated   on    the   bal- 
ance.    It  has  never  said  that  the    principal 
and  interest  shall  be   compounded,  so  as  to 
make  the  interest    bear   interest.     There  is 
no    ground   for  compounding,    unless     the 
statute   concerning   guardians   requires  it. 
Does    that   statute  require   it?    The  ninth 
been  proper,  though  the  will  had  been  less  I  section   relates  entirely   to  the  case  of  the 
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disbursements  exceeding  the  profits,  and  a 
sale  to  raise  tlie  deficiencj;  and  when  it 
speaks  of  ^*the  balance  appearing  on  the 
contrary  side,'*  it  means  the  balance  of  the 
proceeds  of  sale.  How  is  this  case  stronger 
than  the  case  of  interest  due  on  a  debt 
which  the  guardian  neglects  to  collect? 
Surely,  in  the  case  just  supposed,  the 
guardian  would  not  be  charged  with  interest 
on  the  interest.  But  the  appellants  go 
further.  They  claim  interest  on  the  con- 
jectural rents  of  land  and  conjectural  hires 
of  a  slave,  against  an  adversary  claimant. 
This  claimant,  we  are  told,  stood  in  the 
relation  of  guardian.  But  this  will  not 
sustain  the  claim.  In  Colton  v.  Bragg,  15 
East  223,  the  court  decided  that  interest 
shall  in  all  cases  depend  on  the  contract  of 
the  parties.  The  difference  between  the 
english  courts  and  the  american  is,  that  the 
american  more  often  imply  a  contract  to 
pay  interest.  But  there  must  be  such  con- 
tract, either  express  or  implied,  to  author- 
ize interest  to  be  allowed.  And  here,  no 
such  contract  can  be  implied.  The  state- 
ment on  the  other  side,  that  the  fourth 
exception  is  not  founded  in  fact,  is  not 
admitted  by  us.  In  Hooper  v.  Royster,  1 
Munf.  119,  the  time  allowed  the  guardian 
was  six  months.  Here,  since  the  allowance 
of  the  4th  exception,  the  executor  and 
guardian  together  have  twelve.  And  this 
seems  reasonable.  Where  a  bond  for  negro 
hire  is  collected,  though  two  or  three 
months  have  elapsed,  interest  is  not  usually 
received.  And  then  there  must  be  time  to 
invest. 

C.  Johnson,  on  the  same  side.     Upon  the 
question  as  to  compound  interest,  regarding 
it  as  an  original  question,  there  cannot  be 
much   serious  doubt;  whether  it    be 
206      *^considered   upon  the   authorities  be- 
longing to  the  question   of  compound 
interest,  or  upon  the  authorities  in  relation 
to  guardians'    accounts.     But  the  question 
is    presented   at   the   outset,     whether    the 
point    has   been   adjudged   by  the  court  of 
appeals  in  the  very  case.     To  ascertain  this, 
we  must  look,  not  to  the  opinion  delivered, 
but    to   the  decree.     And  when    we  look   to 
the  decree,  we  find  no  such  point  adjudged. 
The  decree  merely  directs  the  account  of  the 
land    fund  and  the   hire  of  the  slave  to    be 
stated  as  a  guardian's  account.     If  we  look 
into    the  opinion,    to  see   the  principles  by 
which  the  court  was  guided,  we   find  that 
those    principles  will   not    authorize     this 
compounding  of  interest.     In   the  opinion, 
two  modes  of  settlement  are  referred  to,  as 
more   suitable   than  that  of  settling  execu- 
tors' accounts ;  to  wit,  1.  the  ordinary  case 
of  debtor   and    creditor ;  and  2.  the  case  of 
guardian    and    ward.      The    appellees    are 
willing  to  be  guided  by  the   ordinary   rule 
of  debtor  and  creditor,  and  say   that  under 
the   opinion   of  the   court   of  appeals,  that 
rule  ought  to  be  applied.     That   the  rule  of 
debtor  and  creditor  is  the  rule  laid  down  in 
this   case,   is   the    interpretation     of    this 
court   in    Handly  v.  Snodgrass  &  others,  9 
Leigh  484.     Is  it  necessary  to  enquire  what 
is  the   rule   in    the  ordinary  case  of  debtor 


and  creditor?     That  has  been  long   since 
perfectly  understood.     It  is  stated  in  1  Rob, 
Prac.    257.     Under   it,    it    is   not    legal  to 
charge   compound  interest.    Lfewis's  ex'or 
V.    Bacon's   legatee,   3  Hen.    A   Munf.  89. 
But  suppose  the  decree  establishes  that  the 
accounts  are  to  be  settled  on    the  principle 
of  guardians'  accounts;  does  any  case  settle 
that  interest  shall  be  charged  as  contended 
for  here?    Not   the  case  of  Carter's  ex'ors 
V.    Cutting  &  wife,  5   Munf.  240,— for  that 
lays   down   that   interest  is  not  allowed  on 
profits  not  received.     The  charging  com- 
pound  interest   is,    in    truth,    against  the 
spirit  and  meaning  of  the  statute  of  usury. 
And  there  is  no  ground  on  which  it  can  be 
sustained,  unless  the  statute  concem- 
207      ing    guardians  authorizes   *it.    Does 
this  statute  mean   that  the  guardian 
shall    pay    compound    interest?     The  7th 
section    requires    the   guardian    to   deliver 
into  court   an   inventory  *'of  all  the  estate 
he  shall  have  received,"    and   to  exhibit, 
once     in     every     year,    '* accounts    of  the 
produce   of   the    estate,    of    the    sales  and 
disposition    of  such    produce,    and  of  the 
disbursements."     We  might  here  say,  that 
outstanding    interest    is    neither   produce, 
nor  sales  of   produce.     But  let  us  construe 
the   act  according   to   its  spirit,   and  hold 
that  any   thing   which    has   been  received 
is  to  be   embraced ;  still    it   cannot  extend 
to  outstanding  interest  not  received.    That 
would   not    be     included    in    the   account. 
And  not  being  included  in  it,  interest  would 
not   go  on  it  as   part  of  the    balance.     But 
suppose   the  interest  shall  be  received,    be 
included  in  the  account,  and   form  part  of 
the  balance :  to  what  time  is  interest  to  go 
on    this   balance?    The  answer  is,  till  the 
guardian    pays   it.      These   views    of    the 
statute  are  just  and  proper,  even  supposing 
the   latter  part  of  the  9th  section  to  stand 
by   itself,    in   a   separate  section    from  the 
part  which  precedes  it.     With  respect  to  the 
claim   of  interest  on    estimated  rents  and 
hires,  it  may  be  remarked,  that  the  attempt 
to    charge     such    interest    has    uniformly 
failed.     M'Connico  &c.    v.    Curzen»  2  Call 
358;  Shields  adm'r  &c.  v.  Anderson   &c.,  3 
Leigh  729;  Payne  v.  Graves,  S  Leigh  561; 
Roper  &c.  v.  Wren   &c.,  6  Leigh   38;  Cun- 
ningham V.  Flournoy,  6  Johns.  Ch.  Rep.  1. 
There  is  no  pretence  that  Minor  interf erred 
as  guardian  with  this  subject.     He  held  as 
tenant   in  common  and  is  only  chargeable, 
as  a  tenant  in  common  would   be,  with  in- 
terest on  rents  and  hires  actually  received. 
Cooke,  in   reply.     The  opinion   delivered 
by  the   president   when    this  case   was  for- 
merly before  the  court,  was  concurred  in  by 
the   other  judges,  and  is  based   essentially 
upon  the  will  of  Richard   H.  Allen.     Accu- 
mulation   during    a   long   minority    is   the 
leading   idea     of   the     will.     The  testator 
intended   that   the   annual     balances 
208      *should  be  reinvested.     And  the  opin- 
ion  declares   that  the  executors  were 
bound   at   least   to  loan  to  good  borrowers, 
securing    interest   to   be   reinvested.      The 
decree  does  not,  in  terms,  direct  what  is  to 
be    done    with  the  surplus  of  interest  after 
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dedncting  diabursements ;  but  it  directs  the 
accoant  to  be  settled  as  a  guardian's  ac- 
count. And  under  the  act  of  assembly,  the 
^ardian's  account  is'  to  be  settled  on  the 
principle  of  reinvesting  the  balance. 
Neither  the  opinion  nor  the  decree  justifies 
the  conclusion  that  the  principle  of  debtor 
aod  creditor  is  to  be  so  applied  as  to  pre- 
vent the  surplus  interest  from  bearing 
interest.  If  a  loan  were  made,  the  interest 
accruing  from  the  borrower  would  be  as- 
certained on  the  principle  of  debtor  and 
creditor:  but  then  it  would  be  the  duty  of 
the  executor  to  invest  the  aggregate  sum, 
and  get  interest  on  that  aggregate.  The 
executors  would  have  a  reasonable  time 
allowed  them  to  reinvest,  if  they  chose  to 
reinvest.  But  here  they  have  not  chosen, 
and  are  not  entitled  to  the  benefit  of  the 
rule  allowing  time  to  reinvest.  The  argu- 
ment of  Mr.  Michie  upon  the  ninth  section 
of  the  statute  is  explained  and  answered 
by  adverting  to  the  history  of  our  legislation 
on  the  subject.  The  original  statute  did 
not  have  the  provision  for  a  sale,  that  is 
now  found  in  the  9th  section.  12  Hen. 
Stat,  at  large  196.  That  provision  was 
made  by  the  act  of  December  1794.  Sess. 
Acta  1794-5,  p.  11,  I  6.  But  before  the  act 
of  1794,  all  was  contained  in  our  statute 
that  is  now  contained  in  the  9th  section, 
except  these  words  in  the  middle  of  it — 
**and  so  much  and  such  part  thereof  may, 
with  the  approbation  of  the  court,  be  sold  at 
public  auction  to  the  highest  bidder,  after 
reasonable  notice  of  the  time  and  place  of 
socb  sale  has  been  given,  as  shall  be  neces- 
sary for  that  purpose."  The  cases  cited 
respecting  interest  on  estimated  rents  and 
hires,  are  not  between  guardian  and  ward, 
bat  are  cases  where   there  were  adversary 

claims.  Here,  the  statement  of  the 
209     guardian   is,    that   he  made  *himself 

purchaser.  He  admits  that  he  had  no 
rif^ht.  As  guardian,  he  should  have  re- 
turned an  account  of  the  rents  and  hires, 
and  interest  would  have  gone  thereon.  If 
he  occupied  and  possessed,  he  cannot  avail 
himself  of  his  own  wrong,  either  in  claim- 
ing the  property  or  otherwise,  to  diminish 
the  rights  of  his  ward. 

ALLEN,  J.  This  court,  by  its  former 
decree,  merely  decided  that  these  executors, 
under  the  will  of  their  testator,  were,  in 
respect  to  the  land  fund  and  hires  of  slaves, 
to  be  treated  as  guardians,  and  their  ac- 
counts to  be  settled  on  the  principles  of 
guardians'  accounts.  The  question  still 
remains  to  be  determined,  how  a  guardian's 
account  ia  to  be  settled,  where,  as  in  this 
case,  he  has  wholly  neglected  to  return  his 
annual  settlements  to  the  court  to  which  he 
is  amendable,  according  to  law.  This 
court,  in  Myers  &c.  v.  Wade  &c.,  6  Rand. 
444,  determined,  that  in  a  suit  by  the 
awards  against  guardian  for  an  account, 
the  latter,  having  neglected  to  return  annual 
settlements,  and  failed  to  procure  the  per- 
mission of  the  court  to  appropriate  any 
part  of  the  principal  of  the  wards'  estate 
to  their  maintenance,  should  not  be  allowed 


for  disbursements  beyond  the  annual  in- 
terest or  income.  And  in  the  case  of 
Wormley's  adm'r  v.  Boswell,  decided  at  the 
last  term  and  not  yet  reported,  the  court 
held,  in  a  suit  by  the  guardian  against  the 
representative  of  the  ward,  to  recover  dis- 
bursements beyond  the  receipts,  that  it 
was  not  competent  for  the  chancery  court 
to  allow  for  such  disbursements  beyond  the 
income,  the  guardian  having  neglected  for 
many  years  to  settle  with  the  proper  court 
and  procure  an  order  allowing  such  dis- 
bursements. The  effect  of  these  two  deci- 
sions is,  to  secure  the  principal  of  the 
estate  against  misapplication  by  the  guard- 
ian. In  the  latter  case,  I  had  occasion  to 
review  the  various  provisions  of  the  law 
respecting  guardians,  for  the  purpose  of 
shewing  the  anxiety  of  the  legislature 

210  to  guard  against  abuse,  *by  enforcing 
annual  settlements,  and  securing  the 

controlling  supervision  of  the  proper  court 
over  the  conduct  of  the  guanlian,  whilst 
the  transactions  are  recent.  These  cases 
having  established  principles  which  protect 
the  principal  of  the  estate  against  misap- 
plication, it  becomes  necessary  to  decide  in 
the  present  case,  what  principle  shall  gov- 
ern in  respect  to  balances  of  revenue  which 
may  remain  after  deducting  the  disburse- 
ments. This  will  depend  in  a  great  meas- 
ure upon  the  terms  of  the  act  of  assembly. 

The  7th  section  of  the  law  respecting 
guardians  requires  the  guardian  appointed 
by  a  court,  at  the  first  or  second  session 
after  his  qualification,  to  deliver  into  such 
court  and  inventory,  upon  oath,  of  all  the 
estate  he  shall  have  received ;  and,  within 
two  successive  courts  after  the  receipt  of 
any  other  estate  of  the  ward,  an  inventory 
of  such  other  estate,  to  be  entered  of  record 
in  a  separate  book.  This  provision  looks 
to  the  principal  of  the  estate,  and  furnishes 
record  evidence  by  which  to  charg^e  the 
guardian  for  the  amount  thereof.  The  law 
then  provides  that  he  shall  annually,  and 
at  the  September  term,  if  it  be  a  county 
court  from  which  he  has  received  his  ap- 
pointment, exhibit  accounts  of  the  produce 
of  the  estate,  of  the  sales  and  disposition  of 
such  produce,  and  of  the  disbursements. 
The  8th  section  provides  for  the  mode  of 
enforcing  such  annual  settlements;  and  the 
9th,  amongst  other  things,  directs  that  the 
balance,  after  deducting  disbursements, 
**may  be  put  out  to  interest  for  the  benefit 
of  the  ward,  upon  such  security  as  the  court 
shall  direct  and  approve;  or  the  guardian,  if 
it  remain  in  his  hands,  shall  account  for 
the  interest,  to  be  computed  from  the  time 
his  account  was  or  ought  to  have  been 
passed." 

If  the  guardian  complies  with  the  requisi- 
tions of  the  law,  all  difficulty  as  to  the 
mode  of  settling  is  avoided.  His  inventory 
shews  the  estate  received ;  his  annual  ac- 
count, the  income;  and  he  is  entitled 

211  to  the  aid  and  ^instruction  of  the 
court  as  to  the  disposition  of  the  sur- 
plus. This  surplus  of  any  one  year,  not 
being  required  for  disbursements,  becomes 
a  part  of  the  principal,  and,  as  such,  cannot 
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be  expended  by  the  fruardian  to  meet  dis- 
bursements of  succeeding'  years,  except  by 
the  permission  of  the  court.  As  a  general 
rule,  the  court,  looking  to  the  benefit  of  the 
ward's  estate,  would  direct  the  surplus  to 
be  either  invested  in  stock  producing  an 
annual  return,  or  loaned  out  to  punctual 
borrowers  who  would  pay  the  interest.  If 
under  any  circumstances  a  secure  invest- 
ment at  simple  interest  should  be  deemed 
advisable,  the  guardian,  acting  under  the 
advice  of  the  court,  would  be  justified  in 
making  it.  The  money  being  so  invested, 
the  guardian  would  be  held  to  account  an- 
nually for  only  so  much  of  the  interest  as 
he  received.  But  where  the  guardian  is 
guilty  of  neglect;  where  he  fails  to  make 
his  settlements,  and  keeps  the  money  of  the 
ward  in  his  own  hands,  using  it  for  his  own 
purposes,  how  is  the  account  to  be  stated? 
The  words  of  the  law  require  annual  settle- 
ments; its  policy  looked  to  the  constant 
superintendence  and  control  of  the  proper 
court;  and  no  principle  should  be  adopted, 
which,  in  the  case  of  such  failure  to  settle, 
would  place  the  guardian  in  a  more  favour- 
able position,  or  hold  out  inducements  to 
him  to  neglect  his  duty.  For  this  would 
be  enabling  him  to  profit  by  his  own 
wrong.  An  account  should  therefore  be 
raised  against  him  annually,  and  the  dis- 
bursements applied  to  the  annual  receipts. 
This  is  necessary  to  satisfy  the  requisitions 
of  the  law,  which  requires  interest  to  be 
computed  from  the  time  the  account  ought 
to  have  been  settled.  But  as  to  the  mode  of 
computing  interest  upon  the  balances  thus 
ascertained,  I  was  at  first  under  the  im- 
pression that  the  provisions  of  the  statute 
would  be  satisfied  by  adopting  the  mode 
prevailing  between  ordinary  debtor  and 
creditor,  and  permitting  the  debt  to  stand 
as     an     investment    at     simple    interest, 

until  it  was  brought  into  the  general 
212      ^aggregate  at  the  close  of  the  account. 

For  as  the  court,  I  presume,  could, 
in  the  exercise  of  a  proper  discretion,  and 
under  peculiar  circumstances,  authorize 
such  an  investment,  it  seemed  to  me  that 
the  same  indulgence  might  properly  be 
extended  to  the  guardian;  and  that  in  con- 
sequence of  his  failing  to  settle,  he  was  to 
be  treated  as  a  borrower  of  the  surplus,  and 
should  be  permitted  to  hold  it  on  as  favour- 
able terms  as  the  court  might  have  directed. 
The  cases  in  this  court,  too,  seemed  to  lean 
against  the  principle  of  compounding  in- 
terest. Thus  in  Childers  v.  Deane  Ac,  4 
Kand.  406,  judge  Carr,  after  reviewing  the 
cases,  states  that  the  general  rule,  as  set- 
tled by  the  later  cases.,  is,  that  it  shall  not 
be  allowed.  And  in  the  case  of  Carter's 
ex'ors  V.  Cutting  A  wife,  5  Munf.  223,  the 
court  decided,  that  moneys  directed  to  be 
invested  by  executors  in  government  secu- 
rities, should  be  accounted  for  as  if  in- 
vested, after  a  reasonable  time  for  that 
purpose ;  but  that  the  executors  ought  not 
to  be  charged  with  interest  upon  the  divi- 
dends of  stock,  if  such  dividends  had  not 
actually  been  received.  The  last  was  the 
case   of  executors ;  as   to  whom   this  court 


has  established  principles  of  great  liber- 
ality. The  peril  which  their  o£Sce  imposes 
on  them ;  the  necessity  of  disposing  of  the 
estate  on  a  credit;  the  risk  of  loss  from 
this  source ;  the  hazard  of  being  subjected  to 
a  devastavit,  by  paying  the  assets  to  cred- 
itors of  inferior  dignity;  their  ignorance 
of  the  condition  of  the  testator's  estate;  the 
exposure  to  loss  from  agents,  counsel  Ac, — 
all  these  considerations  have  induced  the 
courts  in  this  country  to  relax  the  more 
rigorous  rule  adopted  in  England  with 
respect  to  this  class  of  fiduciaries.  But  in 
reality,  few  of  the  considerations  applicable 
to  executors  apply  to  the  guardian.  His 
duty  is  simple.  He  is  to  receive  the  estate, 
collect  the  rents,  hires  &c.  and  dispose  of 
the  produce.  He  is  not  required  to  keep 
funds  in  hand  to  meet  possible  claims. 
His  disbursements  are  generally  con- 

213  fined  *to  the  support  and  education  of 
the  ward,  and  the  preservation  of  the 

property.  The  general  principle  is,  that  a 
trustee  using  the  trust  money  must  account 
for  all  the  profit  of  it.  But  where  that 
profit  is  not  ascertained,  some  mode  of  com- 
putation must  be  adopted  by  which  to  ar- 
rive at  it.  In  Raphael  v.  Boehm,  11  Ves. 
82,  the  direction  was,  to  take  an  account 
against  the  executor  (who  was  a  trustee) 
with  a  computation  of  interest  on  all  sums 
received  by  him,  while  in  his  hands;  and 
that  the  master  do,  in  such  computation, 
make  half  yearly  rests.  The  object  of  the 
direction  was  to  charge  compound  interest. 
Lord  Eldon  remarks  in  that  case,  that 
^*where  there  is  an  express  trust  to  make 
improvement  of  the  money,  if  he  will  not 
honestly  endeavour  to  improve  it,  there  is 
nothing  wrong  in  considering  him  to  have 
lent  the  money  to  himself,  upon  the  same 
terms  upon  which  he  could  have  lent  it  to 
others,  and  as  often  as  he  ought  to  have 
lent  it,  if  it  be  principal,  and  as  often  as 
he  ought  to  have  received  it  and  lent  it  to 
others,  if  the  demand  be  interest,  and  in- 
terest upon  interest."  And  in  another 
place,  that  '*the  court  would  shamefully 
desert  its  duty  to  infants,  by  adopting  a 
rule  that  an  executor  might  keep  money 
in  his  hands  without  being  answerable  as 
if  he  had  accumulated."  These  remarks 
apply  with  great  force  to  the  case  under 
consideration;  where  the  estate  was  con- 
siderable, the  wards  young,  and  accumula- 
tion for  their  benefit  is  the  governing 
intention  of  the  will.  But  they  apply  with 
almost  the  same  force  to  the  case  of  every 
guardian  who  acts  under  our  law,  which 
has  guarded  the  interests  of  wards  with  so 
much  jealous  caution.  This  case  was  re- 
heard before  lord  Erskine,  13  Ves.  407,  and 
he  fully  concurred  with  lord  Kldon.  The 
subject  was  very  fully  considered  by 
chancellor  Kent,  1  Johns.  Ch.  Rep.  620, 
who  there  held,  that  if  an  executor  convert 
the  trust  moneys  to  his  own  use,  or  employ 
them  in  his  business  or  trade,  he  is  charge- 
able  with  compound  interest.     After 

214  shewing   the   injustice  *which  would 
be   done   to   the   infants'  by  denying 

compound     interest,     he     observes — **The 
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fand,  instead  of  accumulating  for  the 
benefit  of  the  infants,  would  accumulate 
for  his  benefit.  A  man  in  trade  could 
afford  a  largfe  premium  for  letters  of  ad- 
ministration on  a  rich  estate,  especially  if 
the  infant  heirs  were  young.  What  temp- 
tation would  thus  be  held  out  for  negligence 
and  delay  in  rendering  an  account!"  In 
the  case  of  Childers  v.  Deane  &c.  judges 
Green  and  Carr  both  admit  there  are  many 
cases  in  which  the  taking  of  compound 
interest  is  lawful.  Judge  Carr  says,  "There 
are  still  some  special  circumstances,  under 
which  compound  interest  is  allowed;  as 
where  a  settlement  of  accounts  takes  place 
after  interest  becomes  due,  and  an  agree- 
ment is  then  made,  that  interest  due  shall 
thereafter  carry  interest,"  This  is,  in 
effect,  the  precise  condition  in  which  the 
gnardian  neglecting  to  settle  under  our  law 
is  placed  by  the  law.  He  should  have  set- 
tled; and  the  law  treats  htm  as  though  he 
had  settled.  The  balance  in  his  hands  is  a 
debt  then  ascertained  to  be  due  to  the  ward, 
and  is  to  be  loaned  out  for  his  benefit. 
Being  retained  by  the  guardian,  he  is  to 
be  treated  as  the  borrower,  and  is  to  pay 
interest.  Borrowing  from  himself,  he 
guaranties  the  punctuality  of  the  borrower. 
It  would  be  unjust  to  the  ward,  to  permit 
the  guardian  to  apply  the  current  income  of 
the  year  to  defray  his  own  disbursements, 
whilst  at  the  same  time  he  was  a  debtor  to 
his  ward  for  the  interest  then  due  on  former 
balances.  This  is  conceded^  by  the  decree 
in  this  case,  which  applies  the  disburse- 
ments to  the  interest.  But  the  excess  of 
interest  is  as  much  a  debt  as  that  which  is 
80  extinguished.  As  between  debtor  and 
creditor,  the  latter  may  permit  it  to  remain 
a  dead  capital  in  the  debtor's  hands:  this 
is  matter  of  contract  between  them.  But 
the  statute  requires  annual  settlements; 
thereby,  as  it  seems  to  me,  requiring  an- 
nual investments.      A   contrary   principle 

would  violate  the  spirit  of  the  act, 
215     which   *not   only    for   the  purpose  of 

investing  these  balances,  but  to  en- 
sure the  constant  superintendence  of  the 
coart  over  the  proceedings  of  the  guardian, 
enjoins  annual  settlements,  and  even  sub- 
jects the  judge  and  justices  to  amercement 
for  neglect  in  enforcing  them.  A  premium 
would  be  held  out  to  omit  the  performance 
of  this  duty.  The  contrary  rule  subjects 
the  guardian  to  no  hardship.  When  he 
settles  his  account,  the  balance  due  is  in- 
vested under  the  order  of  the  court,  and  all 
responsibility  is  avoided.  Though,  under 
special  circumstances,  the  court  might  au- 
thorize an  investment  at  simple  interest, 
such  cases  would  be  rare  in  our  country, 
where  money  is  always  in  demand.  Little 
difficulty  would  be  found  in  lending,  on 
?ood  security,  to  individuals  willing  to 
pay  the  interest  annually;  especially  when, 
if  they  did  so,  they  would  be  permitted  to 
retain  the  principal  in  their  hands  for  a 
long  period.  The  guardian  at  least  should 
not,  by  his  election  to  retain  the  money, 
deprive  the  ward  of  the  chances  of  such  a 
profit. 


I  think,  therefore,  that  the  chancellor 
erred  in  sustaining  the  exceptions  to  the 
first  report  on  this  ground.  That  report, 
however,  was  erroneous  in  not  crediting 
the  payments  to  the  legatees  after  the  ter- 
mination of  the  guardianship,  as  of  their 
respective  dates,  so  as  to  stop  interest  pro 
tanto  at  those  dates.  With  that  exception, 
it  should  have  been  confirmed. 

As  to  the  matters  involved  in  the  supple- 
mental bill:  The  subject  in  controversy 
did  not  come  into  the  hands  of  Dabney 
Minor  as  executor  of  Richard  H.  Allen.  It 
was  an  increment  to  the  estate  of  the 
wards,  accruing  after  the  death  of  their 
father,  from  a  source  distinct  from  his 
estate.  I  think  the  account  should  be  kept 
separate  from  the  accounts  of  Dabney 
Minor  as  executor  of  that  estate.  He  held 
the  land  and  slave  under  an  arrangement 
with  the  other  heirs  and  legatees  of  mrs. 
Yancey  and  her  husband,  by  which  he  pur- 
chased their  interests  in  the  subject  at 
216  a  stipulated  price;  and  '^he  charged 
himself,  in  his  account  with  his 
wards,  with  their  proportion  of  the  same 
subject.  It  is  admitted  that  he  had  no 
right  to  do  this;  that  it  was  not  in  his 
power,  by  a  charge  in  his  books,  to  appro- 
priate to  himself  the  estate  of  his  wards. 
And  the  question  arises,  how  his  account 
respecting  this  subject  is  to  be  adjusted.  In 
the  opinion  delivered  in  this  case  by  the 
president  of  the  court,  he  observes  (3  Leigh 
417,)  that  *'one  of  the  parties*'  (meaning 
Dabney  Minor)  *' seems  to  have  been  the 
actual,  though  not  indeed  the  legal  guard- 
ian of  the  children ;  and  he  who  so  acts, 
ought  to  be  charged  as  such.  It  is  absurd 
to  suppose  that  he  can  be  justified  in  doing 
that  which  even  the  legal  guardian  cannot 
do.  It  is  for  his  own  benefit  to  consider 
him  as  sustained  in  his  acts,  as  quasi 
guardian.  In  tenderness  to  him,  he  is 
justified  in  doing  what  the  guardian  might 
do;  but  upon  no  principle  is  he  justified  in 
doing  more."  Treating  this  defendant 
then  as  actual  guardian,  his  duty  required 
him  to  deliver  into  court  an  inventory  of 
any  other  estate  belonging  to  his  ward, 
and  afterwards  to  settle  his  annual  accounts 
of  the  produce.  This  he  failed  to  do:  but 
the  court,  upon  the  principles  already 
adverted  to,  must  settle  with  him  as  though 
he  had  perfqrmed  his  duty.  In  adjusting 
the  account,  it  must  treat  him,  as  if  he  had 
returned  an  inventory  of  this  additional 
estate,  and  in  his  annual  settlements  had 
charged  himself  with  the  hires  of  slaves 
and  rent  of  land.  The  surplus  of  such 
rents  and  hires,  upon  the  principles  already 
discussed,  must  be  brought  into  the  account, 
and  bear  interest.  Otherwise  the  default- 
ing guardian  would  be  in  a  better  condition 
than  he  would  have  been  if  he  had  complied 
with  his  duty.  The  rule  which  in  most 
cases  denies  interest  on  conjectural  hires 
and  rents,  ought  not  to  be  extended  to  such 
a  case ;  for  that  would  be  to  hold  out  an 
inducement  to  guardians  to  neglect  their 
duty  in  rendering  accounts.  It  therefore 
seems    to    me,    that    this    account    should 
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217  be    settled   upon  precisely  *the  s^me 
principles    which    govern  the    other; 

that  annual  rests  should  be  made  in 
the  account,  and  the  balances  be  added 
to  the  principal,  so  as  to  constitute 
an  interest-bearingf  fund;  and  that  the 
account  should  be  so  stated  and  settled  until 
the  wards  respectively  arrived  at  age  or 
married,  or  the  guardianship  terminated, 
from  which  period  the  account  should  be 
stated  upon  the  ordinary  principles  between 
debtor  and  creditor. 

CABELL,  P.  The  decree  of  this  court, 
which  remanded  these  causes  to  the  court 
below  for  the  purpose  of  reforming  and 
restating  the  accounts,  having  directed  that 
'^the  accounts  of  the  land  fund  and  the  hires 
of  slaves"  should  be  stated  and  treated 
^  'as  guardians*  accounts, ' '  the  question  now 
arises  whether  those  directions  have  been 
complied  with  ;  or  in  other  words,  whether 
those  accounts  have  been  stated  and  settled 
upon  the  principles  which  ought  to  govern 
the  statement  and  settlement  of  guardians' 
accounts. 

The  appellants  insist,  that  these  accounts 
should  be  stated  and  settled  annually  ;*that, 
at  every  annual  statement  and  settlement, 
the  excess  of  interest  due  from  the  guardian, 
over  and  above  the  expenses  of  the  ward, 
should  be  so  charged  to  the  guardian,  as  that 
it  may  become  an  interest-bearing  fund 
until  the  next  annual  settlement;  that  then, 
if  the  interest  due  from  the  guardian 
should  again  exceed  the  expenses  of  the 
ward,  the  excess  of  such  interest  should 
again  be  so  charged  as  to  become  an  in- 
terest-bearing fund  as  aforesaid ;  and  so 
on,  toties  quotes,  until  the  final  settlement 
of  the  accounts. 

I  am  of  opinion  that  the  claim  of  the 
appellants  to  have  the  accounts  thus  stated 
and  settled  is  just  in  itself,  and  is  sanctioned 
and  required  by  the  obvious  spirit,  if  not  by 
the  express  terms,  of  the  act  of  as- 
sembly. 

218  *The  7th  section  of  the  act  concern- 
ing    guardians  and   wards     requires 

every  guardian  to  exhibit  to  the  court  in 
which  he  qualified,  ''once  in  every  year, 
accounts  of  the  produce  of  the  estate,  of 
the  sales  and  disposition  of  such  produce, 
and  of  the  disbursements;  which  accounts 
shall  be  examined  by  the  court,  or  by  such 
persons  as  the  court  shall  refer  them  to.'' 

The  importance  which  the  law  attaches 
to  these  annual  settlements  is  manifested 
by  the  provisions  of  the  8th  section,  which 
declares  that  every  guardian  who  fails  to 
render  such  accounts  as  are  required  by  the 
7th  section,  "shall,  by  order  of  the  court 
to  which  he  is  amendable,  be  summoned, 
and  if  he  remain  in  default,  be  compelled 
to  perform  his  duty,  or  be  displaced:"  and, 
what  is  not  a  little  remarkable,  the  act 
goes  on  to  declare,  that  "every  judge  or 
justice  of  the  court,  sitting  therein  at  any 
time  during  the  term  of  session  in  which  such 
process  ought  to  have  been  ordered,  if  it  be 
not  ordered  accordingly,  shall  be  amerced." 

Then   comes   the   9th  section,  which  pro- 


vides, that  "if  the  disbursements  of  such 
guardian,  being  suitable  to  the  estate  aad 
circumstances  of  the  ward,  shall  exceed  the 
profits  of  his  or  her  estate  in  any  year,  the 
balance,  with  the  allowance  of  the  said 
court,  may  be  debited  in  the  account  of  a 
succeeding  year,  and  paid  out  of  the  per- 
sonal estate  of  the  infant.  And  the  balance 
appearing  on  the  contrary  side  may  be  pat 
out  to  interest  for  the  benefit  of  the  ward, 
upon  such  security  as  the  court  shall  direct 
and  approve;  or  the  guardian,  if  it  remain 
in  his  hands,  shall  account  for  the  interest, 
to  be  computed  from  the  time  his  account 
was  or  ought  to  have  been  passed." 

It  is  clear,  then,  that  the  law  requires 
annual  settlements,  on  which  a  balance 
shall  be  struck,  in  order  that  that  balance, 
if  found  in  favour  of  the  ward,  may  be  made 
an  interest-bearing  fund  for  the  benefit  of 
the  ward,  either  by  actually  putting 
'219  it  out  to  interest,  or  ^making  the 
guardian,  if  it  remain  in  his  hands, 
accountable  for  the  interest. 

Suppose,  then,  a  guardian,  honestly  de- 
siring to  comply  with  the  law,  shall,  at  the 
first  proper  court,  exhibit  his  accounts  for 
settlement.  At  this  first  settlement  no 
question  can  arise  as  to  a  charge  of  inter- 
est against  the  guardian,  because  no  inter- 
est can  as  yet  have  become  due  from  him 
as  guardian.  But  all  must  admit  that  if  on 
this  settlement  a  balance  shall  be  found  in 
favour  of  the  ward,  the  guardian  becomes 
accountable  for  interest  on  that  balance,  if 
it  remain  in  his  hands,  to  be  computed  from 
the  time  his  account  was  passed. 

Let  us  next  see  what  is  to  be  done  at  the 
second  regular  annual  settlement,  when  the 
guardian,  as  before,  actually  exhibits  his 
accounts. 

He  will,  of  course,  credit  himself  with 
all  his  proper  disbursements ;  and  he  ought 
to  debit  himself  with  every  item  of  "the 
produce  of  the  estate;"  an  expression 
sufficiently  broad  to  include  not  only  the 
proceeds  of  crops,  hires  of  slaves,  Ac.  but 
all  sums  of  money  belonging  to  the  ward 
and  received  by  the  guardian,  from  what- 
ever source  they  may  have  come.  It  will 
clearly  embrace  money  which  he  has  ac- 
tually received ;  as  interest  on  a  debt,  from 
a  debtor  of  the  ward.  It  will  also,  in  my 
opinion,  embrace  any  interest  due  to  the 
ward  from  the  guardian,  as  guardian,  at  the 
date  of  the  settlement.  Such  interest  may 
emphatically  be  said  to  be,  in  the  language 
of  the  9th  section  of  the  act,  a  part  of  the 
"profits"  of  the  ward's  estate;  and  being 
due  from  the  guardian,  and  in  his  own 
hands,  the  policy  of  the  law  and  the  dictates 
of  justice  require  that  it  should  be  charged 
to  him  in  the  annual  settlement,  in  order 
that  the  excess  of  interest  beyond  the  ex- 
penditures may  be  converted  into  an  inter- 
est-bearing fund  for  the  benefit  of  the 
ward.  I  can  perceive  no  difference  in 
principle  between  interest  due  from 
220  him  as^guardian,  and  actually  in  his 
own  hands,  and  interest  which  he 
may  have  received  from  a  debtor  of  the 
ward. 
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The  surplus  of  interest  due  from  the 
guardian  at  the  date  of  the  second  settle- 
ment, being-  thus  converted  into  principal 
bearing  interest,  what  disposition  is  to  be 
made,  at  the  third  regular  annual  settle- 
ment, as  to  the  interest  which  may  have 
then  accrued  upon  it?  If  we  bear  in  mind 
that  the  law  requires  annual  settlements  at 
the  hands  of  guardians,  in  order  that  each 
successive  balance  in  favour  of  the  ward 
(of  whatever  it  may  consist)  may  become 
an  interest-bearing  fund  for  the  benefit  of 
the  ward,  we  cannot  avoid  the  conclusion, 
that  the  interest  which  has  accrued  on  the 
balance  found  due  from  the  guardian  at  the 
date  of  the  second  settlement,  must  be 
charged  to  him  in  the  third.  It  is  in  this 
way  only,  that  the  just  and  beneficient 
object  of  the  legislature  can  be  effected. 
And  the  same  principles  of  justice  and 
policy,  which  thus  govern  the  second  and 
third  settlements,  will  apply  to  and  must 
govern  all  succeeding  settlements,  until 
the  termination  of  the  guardianship,  by 
the  ward  arriving  to  age,  or  otherwise. 

If  such  be  the  principles  which  are  appli- 
cable to  guardians'  accounts,  when  the 
guardians  settle  regularly  according  to  the 
requisitions  of  the  law,  what  shall  be 
done  in  the  case  of  guardians  who  (as  in 
the  present  case)  disregarded  the  law,  and 
exhibit  no  accounts  until  they  are  called 
upon  by  their  wards,  in  a  court  of  equity,, 
for  a  final  settlement  of  their  transactions? 
It  would  indeed  be  a  strange  anomaly  if  a 
court  of  equity  should  treat  such  guardians 
with  more  indulgence  than  is  extended  to 
those  who  have  faithfully  and  punctually 
obeyed  the  law.  It  would  be  to  offer  a  pre- 
mium for  negligence,  and  something  for 
dishonesty.  All  that  the  courts  can  be  ex- 
pected to  do  in  such  cases,  is  to  have  the 
accounts  stated  with  annual  rests,  and  to 
have  them  settled  upon  the  same  principles 
as  would  have  governed  the  settlement  if 
the  guardians  had  regularly  and 
221  *annually  exhibited  their  accounts; 
always  charging  them  with  interest 
from  the  time  when  they  would  have  been 
accountable  for  it  if  the  accounts  had  been 
in  fact  settled.  This  is  justice  to  the  ward ; 
and  although  it  may  operate  with  hardship 
upon  the  guardian,  he  has  no  right  to  com- 
plain of  it;  for  it  is  the  result  of  his 
ovm  culpable  violation  of  a  positive  duty. 
If  he  wishes  to  avoid  the  hardship  of  the 
operation,  let  him  settle  up  his  accounts, 
carry  the  balance  due  from  him  into  court, 
ud  request  that  it  may  be  put  out  to  in- 
terest, under  the  direction  of  the  court. 

It  will  t>e  observed,  that  my  opinion  has 
been  formed  by  an  exclusive  regard  to  the 
provisions  of  our  law  concerning  guardians 
and  wards.  It  derives  additional  strength 
from  the  case  referred  to  by  judge  Allen, 
which  shew,  that  even  in  the  settlement  of 
executors*  accounts,  interest  due  from 
tbem  is  sometimes  converted  into  principal. 

I  am  further  of  opinion  that  the  accounts 
u>  relation  to  the  estate  or  interests  claimed 
by  the  appellants   in   their    supplemental 


bill,  ought  also  to  be  stated  and  treated  as 
guardians*  accounts;  Dabney  Minor  hav- 
ing* by  his  acts  in  relation  to  said  inter- 
ests, made  himself  guardian  de  facto. 

I  am  farther  of  opinion  that  the  case  of  a 
guardian  indebted  to  his  ward  for  estimated 
rents  of  land  and  hires  of  slaves,  forms  a 
just  exception  to  the  general  rule,  that 
interest  is  not  to  be  allowed  on  estimated 
rents  and  hires.  We  have  seen  that  even 
the  surplus  of  interest  due  from  a  guardian, 
over  and  above  the  expenses  of  the  ward, 
is  to  be  carried  into  the  accounts,  so  as  to 
become  an  interest-bearing  fund;  and 
surely  the  guardian  cannot  claim  to  stand 
on  higher  grounds  as  to  estimated  rents  and 
hire&  due  from  himself.  They  should  be 
carried  into  the  accounts  at  the  annual 
settlements,  and  become  thenceforward  an 
interest-bearing  fund,  as  in  the  case  of 
other  balances. 

222         *BROOKE,    J.,  concurring,  the  de- 
cree of  the  court  of  appeals  was  to  the 
following,  effect : 

The  court  is  of  opinion  that  the  circuit 
court  erred  in  sustaining  the  first,  second, 
fourth  and  fifth  exceptions  of  the  defend- 
ant to  the  report  of  commissioner  Francis 
B.  Dyer,  made  in  pursuance  of  the  decretal 
order  made  in  the  first  suit  on  the  fourth 
day  of  June  1832;  and  also  erred  in  the 
second  suit,  in  considering  that  the  plain- 
tiffs were  not  entitled  to  interest  on  their 
share  of  rents  and  hires,  but  only  to  the 
principal  money:  Therefore  decreed  that 
the  said  decree  be  reversed,  and  that  the 
appellee  pay  to  the  appellants  their  costs 
by  them  expended  in  the  prosecution  of 
their  appeal  here.  And  the  cause  is 
remanded  to  the  circuit  court,  with  instruc- 
tions to  recommit  the  accounts  to  a  commis- 
sioner of  said  court,  to  be  restated ;  who  is 
to  be  instructed,  in  settling  the  account  of 
the  land  fund  and  hires  of  slaves  (in  the 
first  cause),  to  charge  the  defendants 
respectively  with  the  hires  actually  received, 
or  for  which  they  were  accountable,  and 
with  the  interest  due  from  them  on  the 
sums  in  their  hands  at  the  end  of  every 
year;  and  after  deducting  the  disburse- 
ments properly  chargeable  to  the  wards,  for 
each  current  year,  out  of  that  fund,  the 
balance  to  be  carried  to  the  principal,  and 
interest  to  be  charged  on  it  accordingly,  to 
the  period  when  the  wards  arrived  at  a^e* 
after  which  the  account  is  to  be  stated  on 
the  ordinary  principles  as  between  debtor 
and  creditor:  and  in  the  second  case,  to 
state  and  settle  the  accounts  with  annual 
rests,  upon  the  principles  which  apply  to 
guardians'  accounts;  carrying  the  interest 
of  the  money  fund  and  estimated  rent  and 
hires  due  from  the  guardian,  at  each 
annual   settlement,    to   the  principal,    and 

♦The  decree,  as  entered  In  the  order'  boolc.  used 
the  words  tn  italics:  battbe  words  "the  sruardlan- 
sbip  terminated"  would  have  expressed  more 
correctly  the  meaning  of  the  Judsres  as  indicated  in 
their  opinions.— Note  in  Original  Edition. 
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223  charging   interest*  *thereon   thence- 
forward accordingly,  until  the  wards 

arrived  at  age\'\  from  which  latter  period 
the  account  is  to  be  stated  as  between 
ordinary  debtor  and  creditor. 

♦Note  by  the  reporter.  Some  of  the  points  ad- 
judged on  the  supplemental  bill  are  not  wllbont 
precedent,  even  in  Enirland.  In  Quarrell  v.  Beck- 
ford,  1  Madd.  Cb.  Rep.  p.  268  of  enff.  edl.  and  p.  151  of 
am.  edl.  It  appeared,  on  taking  an  account  between  a 
mortfirasree  In  possession  and  tbe  mortgasror,  that 
the  former  had  been  overpaid ;  and  It  was  claimed 
that  he  should  account  for  what  had  been  overpaid, 
with  Interest  It  was  admitted  on  both  sides,  that 
the  question  as  to  Interest  was  perfectly  new.  The 
vicechancellor  (sir  Thomas  Plumer)  considered  It 
on  principle  altoirether,  and  held  that  the  mort- 
ffaffee  was  to  be  charired  with  Interest  He  so  held , 
upon  the  ground  that  the  mortffagee,  as  soon  as  he 
was  paid,  was  a  mere  trustee,  holding  the  legal 
estate  for  the  benefit  of  his  cestui  que  trust,  the 
mortgagor,  with  whom  he  was  bound,  by  the  nature 
of  his  trust,  faithfully  to  account  "The  case," 
says  the  vicechancellor,  '*ls  assimilated  to  a  simple 
contract  debt  which  does  not  carry  Interest;  It  is 
compared  also  to  the  case  of  mesne  profits  improp- 
erly received  by  a  trespasser:  in  which  cases.  It  is 
clear,  the  courts  of  law  and  equity  are  not  in  the 
habit  of  charging  the  party  with  Interest  What 
analogy  do  these  cases  bear  to  the  present?  The 
main  point  here  does  not  exist  in  those  cases;  viz. 
a  sum  due  from  a  trustee  to  a  cestui  que  trust  The 
mesne  profits  are  received  by  an  adverse  holder,  by 
a  trespasser,  where  there  is  no  privity  between  the 
one  and  the  other;  but  here  the  profits  are  received 
under  an  Implied  contract  by  the  mortgagee  to 
account  That  is  not  like  the  case  of  a  trespasser 
receiving  mesne  profits.  This  mortgagee  received 
the  rents  as  trustee.  He  received  them  to  pay 
himself  first,  and  afterwards  to  account  to  the 
mortgagor.  He  has  therefore  made  himself  liable 
to  account.  A  relation  is  established  as  between 
trustee  and  cestui  que  trust,  and  the  moment  the 
mortgage  is  paid  off,  he  is  converted  Into  the  sit- 
uation of  a  bare  naked  trustee.  All  the  money 
received  from  that  time  is  money  received  by  a 
trustee,  having  a  legal  estate  in  his  hands,  and 
receiving  the  rents  and  profits  of  such  estate,  which 
he  holds  as  trustee  for  another."  In  Wilson  v. 
Metcalfe,  1  Russ.  580,  the  mortgagees  were  in  the 
occupation  of  part  of  the  mortgaged  premises,  and 
in  the  receipt  of  the  rents  and  profits  of  the  remain- 
der. In  respect  to  the  part  in  their  occupation,  an 
occupation  rent  was  directed  to  be  fixed  by  the 
master.  When  his  report  came  in.  It  appeared  that 
the  mortgagees  had  been  long  overpaid.  And  then 
the  question  was  made,  whether  the  court 

224  could  order  annual  rests  *to  be  made  In  the 
account  of  the  occupation  rent,  as  well  as  of 

the  other  rents  and  profits  of  the  mortgaged  premi- 
ses, and  Interest  to  be  computed  against  the  mort- 
gagees. The  master  of  the  rolls  (lord  Glfford)  had 
no  doubt  on  this  question.  "If,"  said  he,  "a  mortga- 
gee, receiving  the  rents  of  a  mortgaged  estate 
after  his  debt  has  been  satisfied,  does  not  Immedi- 
ately pay  them  over  to  the  mortgagor,  but  retains 
them  to  his  own  use,  he  is  availing  himself  of 
another  man's  money,  and  ought  to  be  charged 
with  interest    Is  his  situation  substantially  dlffer- 

tSee  (•)  on  p.  187. 


ent.  when  he  is  in  the  actual  occupation  of  the 
mortgaged  premises?  Though  he  Is  not  in  receipt 
of  rent,  he  is.  In  fact.  In  receipt  of  profits;  and  these 
he  keeps  in  his  pocket.  What  the  master  has  done 
in  fixing  an  occupation  rent  of  these  premises,  has 
merely  been,  to  estimate  the  fair  yearly  rent  which 
an  occupier  ought  to  pay  for  them:  he  does  not 
consider  what  ought  to  be  done  in  respect  of  the 
rent  having  been  retained  for  many  years  by  the 
actual  occupier."  It  was  therefore  referred  back 
to  the  master,  to  make  annual  rests  in  the  account 
of  the  rents  received  by  the  mortgagees,  and  the 
occupation  rent  due  from  them,  and  to  compute 
interest  after  the  rate  of  4  per  centum  per  annum 
upon  such  rents  and  occupation  rents.  These 
decisions  sustain  the  court  of  appeals,  1.  in  allowing 
interest  upon  the  yearly  value  of  the  land  and  slave 
of  the  ward,  possessed  by  the  guardian:  and  2.  in 
making  annual  rests,  so  that  interest  may  be  com- 
puted from  the  end  of  every  year,  upon  the  value 
for  that  year.  To  what  time  the  interest  on  such 
value  should  be  computed;  whether  until  payment 
without  any  compounding;  or  only  until  the  end  of 
a  year,  so  as  to  make  the  surplus  interest  beyond 
the  disbursements  of  the  year  an  Interest-bearing 
fund,— was  a  question  in  this  case,  depending  upon 
the  Interpretation  of  the  statute  concerning  guard- 
ians. 

225  *Co8by  v.  Lambert. 

August,  1843,  Lewisburg. 
(Absent  Bbooke  and  Baldwin,*  J.) 

Joint  Tenants— Interest  Inter  Se  of  Joint  Purchasers  ef 
Land.— A  tract  of  land  is  purchased  by  a  bricklayer 
and  carpenter,  who  are  to  pay  part  of  the  price  in 
money  at  stipulated  times,  and  the  rest  in  a  house 
to  be  erected  by  them.  The  work  to  be  done  by 
each  is  agreed  upon  between  them,  and  they  com- 
mence its  execution:  but  the  carpenter,  from  mis- 
fortune in  business,  becomes  unable  to  comply 
with  his  portion  of  the  agreement  Thereupon  a 
new  agreement  is  made,  that  the  carpenter  shall 
cover  in  the  house,  and  that  for  the  work  he  has 
done,  and  for  covering  the  house,  he  shall  be  al* 
lowed  the  value  thereof,  and  receive  that  amount 
in  land  out  of  the  tract  The  carpenter  neverthe- 
less falls  to  cover  in  the  house,  and  the  bricklayer 
has  this  part  of  the  work  done.  Held,  1.  that  by 
the  new  agreement,  the  carpenter's  interest  in 
the  land  is  buch  proportion  thereof,  as  the  amount 
of  work  then  done,  and  under  that  agreement  u> 
be  done  by  him,  was  of  the  original  price  of  the 
land:  and  3.  that  this  proportion  is  charged  to  the 
bricklayer  with  the  value  of  the  work  which 
under  that  agreement  ought  to  have  been,  but 
was  not  done  by  the  carpenter. 

5«une— Redemption— Purchase  by  One  Tenant  of  Other 
Tenant's  Interest— The  carpenter  makes  a  deed  of 
trust  conveying  his  interest  In  the  land  to  secure 
two  persons,  sureties  for  him  In  a  bond,  one  of 
whom  is  the  bricklayer.  Being  afterwards  taken 
in  execution  at  the  suit  of  other  creditors,  the 
carpenter  Is  discharged  as  an  Insolvent  debtor, 
and  his  Interest  in  the  land  is  sold  by  the  sheriff, 
and  purchased,  at  the  price  of  50  cents,  for  the 
bricklayer.  The  bricklayer  afterwards  declares 
that  the  carpenter  shall  have  such  benefit  from 
the  land  as  his  work  entitles  him  to,  and  upon 
applying  to  his  cosurety  in  the  bond  to  contribute 

*He  had  been  counsel  for  the  appellee. 
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to  the  satisfaction  thereof,  states  that  he  does  not 
mean  to  keep  the  land  for  what  It  sold  for:  that 
he  wants  no  adrantaffe  of  that  kind.  The  cosurety 
makes  contribntion.  Eleven  years  afterwards, 
upon  a  bill  in  equity  heing  filed  by  the  carpenter, 
tlie  bricklayer  insists  that  the  sale  by  the  sheriff 
is  valid.  HxLD,  the  carpenter  is  entitled  to  redeem 
the  interest  sold  by  the  sheriff:  and  a  decree 
shoold  be  made  for  partition  of  the  land,  so  as  to 
assign  him  his  due  proportion,  holdinfir  the 

226  same  chargeable  with  such  amount  *as  may 
be  ascertained  to  be   due   the   bricklayer, 

after  crediting*  him  for  the  value  of  the  work  done 
by  him  that  ought  to  have  been  done  by  the  car- 
penter, the  sum  paid  by  him  in  discharge  of  his 
suretyship,  and  the  50  cents  paid  the  sheriff,  and 
debiting  him  with  such  portion  of  the  rents  and 
profits  as  the  Interest  of  the  carpenter  in  the  land 
entitles  him  to. 

On  the  28th  of  February  1818,  articles 
of  agreement  were  entered  into  between 
James  M'Dowell  Moffett  of  the  one  part 
and  Dabney  Cosby  and  William  liambert 
of  the  other  part,  whereby  it  was  witnessed 
that  Moffett  had  bargained  and  sold  to 
Cosby  and  I#ambert  a  tract  of  land  in 
Augusta  county.  Possession  of  the  land 
fras  to  be  immediately  delivered,  and 
Moffett  bound  himself  to  convey  the  land 
to  Cosby  and  Lambert  on  demand.  In  con- 
sideration of  which,  Cosby  and  Lambert 
botmd  themselves  to  pay  to  Moffett  the 
sum  of  5600  dollars  in  manner  following, 
to  wit:  4455  dollars  as  full  consideration 
for  certain  building  agreed  to  be  done  by 
Cosby  and  Lambert  for  Moffett;  and  the 
residue  to  be  paid  in  six  equal  instalments, 
commencing  on  the  first  day  of  October 
1820;  the  payment  of  the  said  instalments, 
and  the  performance  of  the  said  contract 
on  the  part  of  Cosby  and  Lambert,  to  be 
secured  by  a  lien  on  the  land  sold. 

About  the  same  time,  to  wit,  in  March 
1818,  articles  were  entered  into  between 
Cosby  and  Lambert,  the  former  of  whom 
was  a  bricklayer  and  the  latter  a  carpenter, 
bj  which,  after  reciting  the  purchase  of 
land  from  Moffett  for  5600  dollars,  for  part 
of  which  they  were  to  do  work  and 
for  the  residue  whereof  they  had  given 
their  joint  bonds,  it  was  set  forth,  that 
Lamb^  was  to  find  all  his  own  materials, 
locks,  nails,  glass  Ac,  and  do  his  part,  for 
2055  dollars,  and  that  Cosby  was  to  do  the 
brick  work  and  plaiatering,  and  find  his 
own  materials  &c.  for  2000  dollars,  and  that 
the  painting,  which  was  estimated  at  400 
dollars,  was  to  be  done  at  their  joint  ex- 
pense. 

227  *On   the   12th  of  November   1819,  a 
new    agfreement   was   made    between 

Cosby  and  Lambert,  whereby,  after  reciting 
the  preceding  contracts,  and  setting  forth, 
that  from  unexpected  misfortune  in  busi- 
ness, Lambert  had  become  unable  to  comply 
with  his  portion  of  the  agreement,  it  was 
agreed  that  Lambert  should  proceed  forth- 
with to  cover  in  the  dwelling  house  men* 
tioned  in  the  contract,  in  the  true  spirit  of 
the  contract,  and  then  be  released  from  any 
further  obligations  imposed  on  him  thereby ; 


I  and  that,  for  the  work  he  had  theretofore 
done  agreeably  to  contract*  materials  fur- 
I  nished,  and  covering  in  the  dwelling  house, 
he  Lambert  should  be  allowed  their  value, 
and  receive  that  amount  in  land,  out  of  the 
tract  before  mentioned.  Cosby  agreed,  on 
his  part,  to  perform  all  the  covenants  of 
Lambert  in  the  agreement  aforesaid,  except 
as  before  excepted,  and  to  receive,  as  full 
compensation  therefor,  the  residue  of  the 
land. 

On  the  16th  of  November  1819,  William 
Lambert  made  a  deed  of  trust  to  Erasmus 
Stribling,  conveying  his  interest  in  the 
land  to  indemnify  Cosby  and  Abraham 
Lambert  in  consequence  of  their  having 
become  bound,  on  the  9th  of  November 
1819,  as  sureties  for  William  Lambert  in  a 
bond  to  Silas  H.  Smith  for  585  dollars  20 
cents,  payable  one  half  on  the  9th  of 
November  1820,  and  the  residue  one  year 
thereafter,  with  interest  from  the  date  of 
the  bond.  This  deed  was  admitted  to  rec- 
ord in  the  office  of  Augusta  county,  on 
the  27th  of  February  1821. 

Before  it  was  admitted  to  record,  judg- 
ments had  been  obtained  against  Lambert, 
and  he  had  been  compelled  to  take  the  oath 
of  insolvency.  At  the  time  of  his  being 
discharged  as  an  insolvent  debtor,  to  wit, 
on  the  27th  of  December  1820,  I#ambert 
made  a  deed  to  J.  M'Nutt  sheriff  of  Augusta 
county,  conveying,  besides  a  moiety  of 
another  tract  of  land  in  Augusta,  his  in- 
terest in  the  tract  conveyed  by  Moffett. 
This  deed  was  admitted  to  record  a  few  days 

after  its  date. 
228  ♦On  the  26th  of  February  1821, 
a  deed  was  made,  purporting  to 
be  between  James  M'Nutt  sheriff  of  Au- 
gusta county,  of  the  one  part,  and 
Henry  J.  Tapp  of  the  other  part,  wherein 
it  was  set  forth  that  John  Churchman, 
a  deputy  for  M'Nutt,  had,  on  a  court 
day,  advertised  the  lands  conveyed  by 
Lambert  to  the  sheriff,  and  had  after- 
wards, pursuant  to  the  advertisement  and 
to  the  act  of  assembly,  proceeded  to 
sell  the  same,  and  that  Henry  J.  Tapp 
became  the  purchaser  of  Lambert's  interest 
in  the  second  tract  conveyed  by  the  deed, 
at  50  cents,  (the  other  tract,  to  wit,  that 
first  named  in  the  deed,  not  being  sold  for 
want  of  bidders).  Thereupon  the  deed  wit- 
nessed that  M'Nutt  sheriff  as  aforesaid,  by 
his  said  deputy,  in  consideration  of  the 
said  sum  of  50  cents,  conveyed  to  Tapp  the 
said  Lambert's  interest  in  the  said  tract  of 
land  acquired  by  Cosby  and  Lambert  from 
Moffett.  The  deed  stated  in  the  conclusion 
thereof,  that  M'Nutt  sheriff  as  aforesaid, 
by  Churchman  his  deputy,  had  thereunto 
set  his  hand  and  seal.  And  it  was  accord- 
ingly signed,  *'James  M'Nutt  S.  A.  C.  by 
John  Churchman  deputy." 

The  purchase  at  the  sheriff's  sale,  though 
in  the  name  of  Tapp,  was  for  Cosby. 

Some  months  after  the  sale  by  the  sheriff, 
in  a  conversation  between  Cosby  and 
another  person,  the  latter  remarked  that  he 
thought  Lambert  was  badly  treated  at  the 
sale;  to  which  Cosby  replied  that  the    land 
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was  bought  in  with  the  intention  that 
Lambert  should  have  the  benefit  of  it,  so 
far  as  his  work  and  materials  would  entitle 
him  thereto.  He  said  it  was  not  intended 
to  take  any  advantage  of  Lambert. 

In  1822,  judgment  was  entered  in  the 
county  court  of  Augusta  against  Cosby  on 
the  bond  to  Smith,  wherein  Cosby  and 
Abraham  Lambert  were  co-obligors  with 
William  Lambert.  An  execution  having 
issued  the  8th  of  April  1822,  returnable  to 
May  court  following,  Cosby,  on  the  ISth 
of   May,  addressed  a   letter  to  Abra- 

229  ham  ^Lambert,    urging   him   to  con- 
tribute   promptly   to   the  satisfaction 

of  the  judgment,  and  concluding  in  these 
terms:  ** William  has  sent  word  to  me  to 
know  if  I  meant  to  keep  his  part  of  the 
land  for  the  amount  sold  for.  I  have  said, 
no,  I  did  not.  I  repeat  the  same  to  you. 
I  want  no  pitiful  advantage  of  that  kind, 
and  I  request  you  not  to  let  me  suffer.*' 

For  part  of  the  bond  to  Smith,  to  wit,  100 
dollars,  Cosby  was  principal  debtor.  For 
the  residue  thereof,  he  and  Abraham  Lam- 
bert were  cosureties.  The  latter  contrib- 
uted, on  the  5th  of  August  1822,  on  account 
of  the  debt,  the  sum  of  229  dollars  39 
cents. 

On  the  20th  of  January  1823,  Cosby  ad- 
dressed a  letter  to  Lambert,  commencing 
thus:  **I  am  endeavouring  to  prepare  my 
Moffett  accounts  for  a  general  settlement, 
and  I  wish  you  to  say  how  long  you  con- 
sider me  bound  for  the  hire  of  your  boys, 
whether  from  the  time  they  quit  Moffett*s 
work,  or  whether  until  they  were  free." 
After  some  other  remarks,  he  says,  **I  shall 
have  the  painting  done  this  spring,  and 
endeavour  to  settle  as  shortly  thereafter  as 
possible.'' 

Having  paid  off  the  creditors  at  whose 
suit  he  took  the  oath  of  insolvency,  Lam- 
bert, in  November  1833,  exhibited  a  bill  in 
the  circuit  court  of  Augusta  against  Cosby, 
wherein,  after  setting  forth  the  contracts  of 
February  and  March  1818  and  of  November 
1819,  he  stated,  that  his  affairs  requiring 
him  to  remove  to  Shenandoah  county,  he 
foui.d  it  inconvenient  to  cover  in  the  dwell- 
ing house,  and  Cosby  consented  to  relieve 
him  from  that  part  of  his  engagement,  and 
employed  a  person  to  do  that  part  of  the 
work.  That  the  work  done  and  materials 
furnished  by  the  complainant  amounted  to 
a  considerable  sum;  and  he  exhibits  an 
account  of  the  same.  That  the  complain- 
ant had  been  under  the  necessity  of  taking 
the  oath  of  insolvency,  and  his  interest 
in  the  land  had  been  sold  by  the  sheriff. 
That  the  complainant  had  no  notice  of  the 
sale,    and     was     not    present    when 

230  *it  occurred.     That  he  does  not  know 
whether  it  was  conducted  in  the  mode 

prescribed  by  law,  and  he  requires  evidence 
on  the  subject.  That  Cosby  became  the 
purchaser  of  the  complainant's  interest  for 
the  paltry  sum  of  50  cents,  though  no  one 
knew  its  real  value  better  than  himself. 
That  since  the  sale,  Cosby  has  disclaimed 
all  intention  of  keeping  said  p^'operty  from 
the   complainant,  but   has  never  made  him 


any  compensation.  That  the  complainant 
was  for  a  considerable  time  prevented 
from  seeking  redress  against  Cosby  in  a 
court  of  justice,  by  his  the  complainant's 
embarrassed  circumstances,  the  distant 
residence  of  Cosby,  and  the  hope,  encour- 
aged by  his  repeated  declarations,  that  he 
would  adjust  the  matter  amicably.  The 
prayer  of  the  bill  was,  that  the  complain- 
ant's account  for  his  work,  materials,  and 
other  advances  about  the  buildings,  might 
be  stated  and  settled  before  a  commissioner; 
that  the  last  contract  between  him  and 
Cosby  might  be  specifically  executed ;  that 
Cosby  might  be  compelled  to  surrender  and 
convey  to  him  a  due  proportion  of  the  land, 
if  to  be  had,  and  if  not,  to  pay  in  money 
what  is  due  the  complainant,  with  interest 
thereon ;  and  for  general  relief. 

The  cause  coming  on  to  be  heard  upon  the 
bill  taken  for  confessed,  and  exhibits,  the 
court  made  an  order  referring  the  accounts 
between  the  parties  to  a  commissioner. 

Cosby  afterwards  filed  his  answer,  deny- 
ing that  he  ever  consented  to  release  the 
plaintiff  from  the  contract  of  the  12th  of 
November  1819,  and  stating  on  the  con- 
trary, that  the  plaintiff,  without  his  con- 
sent, violated  it,  and  left  him  to  have  the 
building  covered  and  the  work  completed  in 
the  best  manner  he  could,  whereby  he  was 
subjected  to  great  disappointment  and  loss. 
The  answer  controverted  the  correctness  of 
the  plaintiff's  account,  and  stated  the  con- 
viction of  the  defendant  that  on  a  fair  and 
full  settlement  the  plaintiff  would  be 
231  ^largely  his  debtor.  The  lapse  of  time 
and  loss  of  evidence,  the  defendant 
feared,  would  render  it  impossible  to  make 
such  a  settlement ;  and  he  insisted  upon  the 
statute  of  limitations.  The  plaintiff,  he 
contended,  could  not  claim  under  the  con- 
tract, but  only  on  a  quantum  meruit,  so 
much  as  his  work  &c.  were  worth  ;  and 
such  a  claim,  the  defendant  insisted^  was 
clearly  barred.  He  further  objected  to  the 
jurisdiction  of  equity,  insisting  that  the 
plaintiff  could  only  proceed  at  law.  The 
answer  did  not  admit  that  the  plaintiff  was 
prevented  from  sooner  impeaching  the  sale 
by  any  of  the  causes  mentioned  in  the  bill, 
but  required  proof  of  the  same.  The  de- 
fendant averred  that  the  sale  was  fair; 
alleged  that  the  interest  of  Lambert  sold 
for  its  full  value ;  and  insisted  that  the  sale 
was  in  every  respect  legal  and  valid,  and 
that  after  such  a  lapse  of  time,  it  ought  not 
to  be  disturbed.  He  stated,  that  he  had 
long  been  under  the  impression  that  he  was 
the  purchaser  at  the  sale ;  but  it  ap]>eared 
by  the  records  that  Henry  J.  Tapp  became 
the  purchaser,  and  that  the  sheriff  con- 
veyed to  him;  and  the  heirs  of  Tapp,  he 
said,  should  therefore  be  made  parties. 
The  defendant  acknowledged  that  he  had 
hitherto  claimed  and  possessed  the  land,  and 
stated  that  he  was  sure  Tapp  never  in- 
tended to  claim  any  interest  in  it.  He  sup- 
posed that  Tapp,  being  a  friend  and  near 
connexion  of  his,  happening  to  be  at  the 
sale,  bought  the  land  to  protect  his  the  de- 
fendant's interest.    The  defendant  denied 
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baTing  disclaimed  to  hold  under  the  pur- 
chase without  settlement  or  remuneration. 
He  supposed  that  he  might  have  said,  that 
if  the  complainant  would  settle  fairly  and 
pay  the  money  due,  he  was  willing  the  com- 
pl^nant  should  take  a  fair  proportion  of 
the  land.  But  no  such  declaration,  he 
orged,  could  give  the  complainant  any  right, 
since  he  declined  acting  upon  it  when  a  fair 
settlement  was  practicable. 

232  ^he   commissioner  made  a  report, 
stating   a  balance  due    the    plaintiff 

of  425  dollars  S5  cents,  with  interest  from 
the  Sth  of  August  1822,  and  that  if  the  plain- 
tiff should  be  considered  entitled  to  interest 
on  his  claim  anterior  to  the  Sth  of  August 
1822y  then  the  balance  on  that  day  would  be 
548  dollars  59  cents,  bearing  interest  from 
that  time. 

It  appeared  by  a  certificate  of  the  clerk  of 
Augusta  county  court,  that  Cosby  and  wife, 
on  the  Sth  of  May  1824,  conveyed  to  Samuel 
Todd  100  acres,  part  of  the  tract  conveyed 
bj  Moffett. 

The  cause  came  on  to  be  heard  the  26th  of 
November  1836 ;  and  there  being  no  excep- 
tion to  the  report  of  the  commissioner,  the 
conrt  aflSrmed  the  same,  declared  that  the 
plaintiff  was  entitled  to  recover  agreeably  to 
the  second  statement  therein,  and  further 
declanncl  that  as  the  defendant  has  sold  and 
conveyed  the  land,  or  part  thereof,  the  said 
plaintiff  had  a  right  to  receive  compensation 
in  money.  Thereupon  the  court  decreed 
that  the  defendant  pay  to  the  plaintiff  the 
•am  of  548  dollars  59  cents,  with  interest 
thereon  from  the  Sth  of  August  1822  till  paid, 
and  the  costs  of  suit ;  subject  however  to  a 
dedaction  of  50  cents,  the  price  at  which 
the  land  was  sold  by  the  sheriff  of  Augusta 
county,  with  interest  thereon  from  the  4th 
monday  in  January  1821,  which  sum  of  SO 
cents  was  to  be  retained  by  the  defendant 
without  prejudice  to  any  claim  thereto  on 
the  part  of  the  representatives  of  Tapp. 
And  the  court  declared  that  the  decree  was 
without  prejudice  to  any  claim  on  the  part 
of  the  plaintiff  to  subject  the  land  in  the 
hands  of  the  purchaser  or  any  other  person, 
if  payment  could  not  be  coerced  from  the 
defendant. 

On  the  petition  of  Cosby,  ar  appeal  was 
allowed. 

Hichie   for  appellant.    By  the  statute  1 

S.  C.  p.  538,  §  34,  the  interest  of  Lambert 

in  the  land  became  vested  in  the  sheriff  of 

Augusta    county.     Being  so    vested, 

233  ^whatever  sale  the  debtor  could  have 
'  made,  the  sheriff  might  make  ;  what- 
ever interest  the  debtor  could  have  passed, 
the  sheriff  might  pass.  The  sheriff  may  do 
more  than  the  debtor.  He  may  part  with  an 
interest  which  the  debtor  could  not  dispose 
of ;  for  example,  where  the  debtor  has  made 
a  deed  valid  between  the  parties.  Not  only 
does  the  statute  authorize  the  sheriff  to  sell 
and  convey,  but  it  requires  him  to  do  so,  and 
it  provides  no  other  means  of  making  the 
interest  available.  The  3Sth  section  pre- 
acribes,  it  is  true,  another  remedy  for  the 
recovery  of  money  due  or  personal  property 


belonging  to  the  insolvent,  in  the  possession 
of  another ;  but  it  extends  no  farther.  Other 
interests  in  property,  the  sheriff  is  compelled 
by  the  imperative  terms  of  the  statute  to  sell. 
He  is  under  no  obligation  to  go  into  equity 
to  ascertain  the  extent  of  liens  thereon. 
Shirley  v.  Long  &c.,  6  Rand.  764. 

II.  The  suit  is  not  brought  until  more 
than  12  years  after  the  conveyance  to  Tapp. 
It  is  an  application  to  rescind  a  contract 
made  and  executed,  which  will  not  be  done 
if  the  case  be  clear  of  fraud.  Thompson  v. 
Jackson,  3  Rand.  504 ;  Shelly  v.  Nash  &c.,  3 
Madd.  C.  R.  125.  Here  there  is  no  ground 
for  the  imputation  of  fraud,  except  the  ground 
of  inadequacy  of  price.  But  that  is  no  badge 
of  fraud  where  the  sale  is  by  auction.  Still 
less  should  it  be  so  considered  here,  where 
the  sale  is  by  a  sworn  officer.  The  objection 
of  lapse  of  time  is  not  obviated  by  the  proof 
of  Cosby's  declarations  :  they  were  connected 
with  a  settlement  which  then  might  have 
been  easily  made,  but  could  not  be  made  now. 
He  had  claims  then,  the  evidence  of  which  is 
now  lost. 

III.  The  plaintiff  has  not  convened  the 
heirs  of  Tapp,  who  may  claim  under  the  sale, 
nor  the  sheriff,  who,  if  there  be  misconduct, 
is  the  party  that  has  l>een  guilty. 

IV.  The  effect  of  the  decree  is  to  make 
Cosby  a  purchaser  of  the  land  in  spite 

234  of  himself.  This  operates  *un justly, 
because  of  the  great  fall  in  the  price  of 
land  since  1818.  Interest  too  is  allowed  from 
the  time  the  work  was  done  on  the  estimated 
value  of  the  work  ;  whereas  the  annual  rent 
or  value  of  the  land,  instead  of  amounting 
to  six  percent,  would  not  be  more  than  three. 
The  court  should  at  most  only  have  decreed 
to  Lambert  land  in  proportion  to  his  work 
and  materials. 

John  B.  Baldwin  and  Robinson  for  appellee. 
If,  according  to  the  agreement  of  February 
1818,  Moffett  made  a  conveyance,  Cosby  and 
Lambert  acquired  the  legal  title  to  the  land, 
and  were  joint  tenants  thereof.  If  no  such 
conveyance  was  made,  still  they  had  an 
equitable  title,  and  whenever  turned  into  a 
legal  title,  it  must  necessarily  be  in  the  two 
jointly  and  equally.  Moffett,  under  his 
contract,  could  convey  no  other.  He  was 
not  to  look  to  the  proportions  in  which  they 
separately  performed.  Their  performance 
was  to  be  secured  by  a  lien  on  the  land  ;  and 
no  matter  which  failed,  the  lien  equally  ex- 
isted on  the  whole.  If  the  case  had  stood  on 
the  agreement  of  February  1818,  and  Cosby 
had  paid  more  than  half  the  consideration 
money,  his  claim  against  Lambert  would 
have  been  for  so  much  money  paid  and  ad- 
vanced, with  an  implied  lien  on  Lambert's 
part  for  whatever  Cosby  had  paid  exceeding 
his  half.  The  agreement  of  March  1818  does- 
not  materially  change  the  condition  of  the 
parties.  Had  it  been  carried  out,  both  par- 
ties would  still  have  been  equal  owners  of 
the  land.  In  respect  to  the  55  dollars,  Lam- 
bert would  have  had  a  claim  against  Cosby, 
and  a  lien  on  Cosby's  part  of  the  land.  Or 
if  one  paid  what  was  intended  to  be  paid  by 
the  other,  still  it  would  have  been  the  same 
case  of  a  claim  for  so  much  money  paid,, 
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with  an  implied  lien  therefor.  But  on  the 
12th  of  November  1819  a  new  agreement 
was  made.  Lambert,  having*  already  done 
work  and  furnished  materials,  was,  upon 
the  principle  of  this  last  agfreement,  en- 
titled to    a    proportion    of   the  land; 

235  and    if    he    proceeded    to    cover    *in 
the    dwelling  house,  that    proportion 

would  be  increased.  He  was  thus  enti- 
tled to  a  proportion  of  the  land,  when, 
on  the  16th  of  November  1819,  he  made  the 
deed  of  trust  to  Stribling  After  making 
that  deed,  he  took  the  oath  of  insolvency, 
and  made  a  deed  to  the  sheriff,  who  sold  his 
interest  in  the  land.  That  sale  was  improper 
and  illegal,  being  of  a  contingent  interest  of 
uncertain  extent.  An  equitable  and  contin- 
gent interest  in  goods  is  not  permitted  to  be 
sold  under  a  fieri  facias.  Clay  tor  v.  Anthony, 
6  Rand.  285.  The  same  reason  applies  to  a 
sale  by  a  sherifiF  of  an  insolvent's  interest : 
and  the  statute  ought  not  to  be  construed  to 
require  the  sale  of  such  an  interest.  The  con- 
struction should  be,  that  the  sheriff  is  to  sell 
that  which  is  a  fit  subject  for  sale,  not  choses 
in  action,  nor  equitable  and  contingent  inter- 
ests. It  is  conceded  that  choses  in  action 
ought  not  to  be  sold,  and  the  reason  assigned 
is,  that  in  respect  to  them  a  remedy  is  pre- 
scribed by  the  35th  section.  But  that  section 
gives  no  remedy  against  debtors  out  of  the 
commonwealth  ;  and  such  debts,  it  would  be 
necessary  to  contend,  are  to  l>e  sold.  This 
cannot  be.  Were  a  merchant  to  fail,  hav- 
ing debts  due  him  from  numerous  consignees 
abroad,  it  could  never  be  endured  that  such 
debts  should  l>e  sold  at  public  auction.  The 
opinions  of  the  judges  who  went  farthest  in 
Shirley  v.  Long  (6  Rand.  747,  753,)  only 
ascertain  that  the  sale  and  conveyance  by 
the  sheriff  will  pass  the  legal  title,  like  the 
sale  and  conveyance  of  any  other  trustee ; 
not  that  the  same  will  be  sanctioned  by  a 
court  of  equity,  when  the  sale  ought  not  to 
have  been  made,  or  has  not  been  made 
in  a  proper  manner.  The  difference  between 
the  two  tribunals  has  more  than  once  been 
recognized  in  this  court.  Taylor  v.  King,  6 
Munf.  358;  Harris  v.  Harris,  6  Munf.  367. 
Here,  besides  that  a  deed  of  trust  had  been 
made,  and  the  interest  in  the  land  might  be 
subject  to  that  deed,  that  interest  was  itself 
of  an  uncertain  extent,  depending  on 

236  the  value  of  *the  work  done  and  mate- 
rials found.    That  value  ought  to  have 

been  ascertained  in  a  suit  sigainst  Cosby, 
before  any  sale  was  made.  The  nature  of 
the  interest,  and  the  price  for  which  it  was 
sold,  furnish  of  themselves  sufficient  reasons 
for  not  allowing  Lambert's  rights  to  be 
diminished  by  the  sale.  But  however  it 
might  be  otherwise,  there  is  no  room  for 
question  after  the  verbal  declaration  of 
Cosby,  and  his  letter  of  the  15th  of  May 
1822.  After  buying  subject  to  the  lien  cre- 
ated by  the  deed  of  trust  for  the  amount  of 
the  debt  due  Smith,  and  getting  relieved 
from  part  of  that  debt  by  saying  he  would 
take  no  advantage  of  the  sale,  he  cannot  be 
permitted  to  take  that  advantage  now.  If 
the  sale  for  50  cents  was  fair  when  subject 
to  the  whole  amount  of  that  debt,  it  is  very 
different  now. 


II.  The  suit  being  for  land,  no  time  short 
of  that  which  would  bar  an  ejectment  is  a 
bar  here.  Besides,  it  does  not  lie  in  the 
mouth  of  Cosby  to  object  that  the  suit  has 
been  unreasonably  delayed :  for  it  was  as 
much  incumbent  on  him  to  bring  suit  for^an 
adjustment  of  the  accounts  with  Lambert, 
and  partition  between  them,  as  it  was  incum- 
bent on  Lambert.  This,  too,  is  not  a  case  in 
which  Cosby  has  been  sleeping  in  security, 
and  is  now  surprised  with  a  claim.  His  ver- 
bal declaration,  and  his  letters  of  May  15, 
1822  and  January  20,  1823,  shew  that  it  is 
not.  The  last  of  the  bonds  to  Moffett  did 
not  become  payable  until  th«%  Ist  of  October 
1825,  and  until  tho^e  bonds  were  paid,  the 
due  proportion  of  each  could  not  be  ascer^ 
tainal.  Add  to  this  the  embarrassed  circum- 
stances of  Lambert,  the  fact  of  the  schedule 
creditors  being  so  long  the  parties  in  inters 
est,  and  the  other  circumstances  mentioned 
in  the  bill,  and  all  ground  of  objection 
because  of  the  lapse  of  time  is  removed. 

III.  Though  the  conveyance  to  Tapp  is  in 
the  name  of   M'Nutt  as  grantor,  it  is  not 
executed  by  him,  nor  by  any  person  as  his 
attorney  in  fact,  but  by  his  deputy.    It  there- 
fore conveys  no  legal  title.    Still,  if 

237  Cosby  had  *simply  stated  that  Tapp 
purchased,  there  might  have  been  some 
reason  for  making  him  a  party.  But  accord- 
ing to  the  answer  of  Cosby,  Tapp  did  not 
acquire  either  the  legal  or  equitable  title: 
whatever  title  he  acquired  was  Cosby's. 
And  the  enquiry  here  should  simply  be  in 
relation  to  Lambert's  rights,  as  between 
him  and  Cosby.  • 

There  can  be  no  occasion  for  making  the 
sheriff 'a  party.  He  had  merely  an  equity 
after  the  deed  of  trust  should  be  satisfied, 
and  that  equity  was  in  him  for  the  benefit  of 
creditors  who  are  now  satisfied. 

IV.  Perhaps,  in  strictness,  Lambert  should 
have  had  a  decree  giving  him  a  portion  of 
the  land,  bearing  the  same  proportion  to  the 
whole  land  as  790  dollars  86  cents  to  5600  dol- 
lars (which  would  t>e  about  a  seventh),  and  a 
due  proportion  of  the  rents  and  profits,  and 
compelling  him  to  pay  the  balance  due  on  the 
deed  of  trust.  But  Cosby  has  sold  part  of 
the  land ;  and  it  is  because  he  has  gotten 
into  possession,  and  done  acts  which  inter- 
fere with  a  fair  division  of  the  land,  that  the 
circuit  court  considered  itself  authorized  to 
decree  money  instead  of  land.  He  ought  not 
to  be  permitted  to  object  that  his  vendee  is 
not  interferred  with.  And  even  though  his 
liability  shall  be  held  to  be  for  the  value  of 
the  land,  yet  that  value  ought  to  be  shewn  by 
him ;  and  not  being  shewn  to  be  less  fhan 
when  the  contract  was  made  with  Moffett, 
the  objection  is  not  open  to  him  that  the 
value  is  actually  less. 

C.  Johnson  in  reply. 

I.  All  the  estate  of  the  insolvent  passing 
to  the  sheriff,  what  is  the  sheriff  to  do  ?  As 
to  debts  and  personal  effects  in  the  possession 
of  another,  particular  provision  is  made ;  but 
as  to  every  thing  else,  there  must  be  a  sale. 
The  sheriff  is  a  trustee,  as  completely  as  if 
made  so  by  the  contract  of  the  parties,  in 
which  case  there  is  no  doubt  a  sale  might  be 
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made.    If  creditors  perceive  that  injury  will 

be  done,  they  may  go  into  equity  within  the 

60  days,  and  ask  that  the  sale  be  en- 

238  joined ;  *and  the  court,  in  any  case  in 
which  the  direction  of  the  law  ought 

not  to  be  followed,  will  give  relief.  But 
where  there  is  no  injunction,  it  is  the  duty  of 
the  sheriff  to  sell.  There  is  no  analogy  be- 
tween this  case  and  that  of  a  fieri  facias. 
That  issues  against  the  goods  and  chattels 
of  the  debtor ;  and  the  sheriff  cannot  take 
goods  which  are  not  legally  the  debtor's.  He 
cannot  take  goods  in  which  the  interest  of 
the  debtor  is  merely  equitable.  But  here  the 
sheriff  is  owner  of  the  estate,  whether  legal 
or  equitable.  If  the  sheriff  might  have  sold, 
he  did  sell ;  and  no  fraud  is  alleged.  There 
are  no  materials  even,  from  which  to  ascer- 
tain that  the  equity  of  redemption  was  worth 
more  than  the  50  cents  for  which  it  sold. 
There  is  no  evidence  shewing  the  value  of 
the  land,  except  that  which  shews  the  price 
contracted  to  be  paid  for  it.  That  was  in 
1818,  when  property  was  at  an  inflated  value. 
Since  that  time,  it  has  never  been  worth  50 
per  cent,  of  what  it  sold  for  then. 

II.  The  lapse  of  time  is  a  valid  objection, 
osder  the  circumstances.  Cosby's  state- 
ments only  bound  him  in  case  Lambert 
ahonld  come  forward  in  a  reasonable  time 
and  shew  the  state  of  the  accounts.  Lambert 
shews  no  good  reason  for  not  having  then 
come  forward  and  settled ;  and  now  it  would 
be  difficult  to  settle  properly. 

in.  Tapp's  heirs  ought  to  be  parties,  to 
ascertain  whether  they  are  interested  or  not. 

IV.  Nothing  is  said  in  the  bill  about  a  sale 
of  any  part  of  the  land,  and  the  only  evi- 
dence on  the  subject  is  a  certificate  of  a  deed 
having  been  made  for  100  acres.  There  be- 
ing no  proof  of  a  sale  of  the  residue,  the  sale 
of  the  100  acres  is  no  obstacle  in  the  way  of 
doing  ample  justice.  In  ascertaining  Lam- 
bert's share  of  the  land,  we  have  not  merely 
to  look  to  the  value  of  his  work  and  mate- 
rials ;  but  what  Cosby  had  to  pay  for  cover- 
ing in  the  house  must  be  added  thereto,  and 
after  giving  Lambert  a  part  of  the  land 

239  in  proportion  to  the*combined  amount, 
there  will  be  an  incumbrance  on  Lam- 
bert's part  of  the  land  in  favor  of  Cosby,  for 
the  amount  paid  by  the  latter  for  covering 
in  the  house,  and  also  for  the  balance  due 
on  the  deed  of  trust. 

STANARD,  J.,  delivered  the  opinion  of 
the  court. 

The  court  is  of  opinion  that  under  the 
agreement  of  the  12th  November  1819,  Lam- 
bert's original  interest  in  the  land  was  re- 
duced to  such  proportion  thereof,  as  the 
amount  of  the  work  then  done  and  under 
that  agreement  to  be  done  by  him,  was  of 
5600  dollars,  the  original  price  of  the  land; 
and  had  he  done  the  work  to  be  performed  by 
him,  the  proper  partition  of  the  land  would 
have  been  in  the  proportions  aforesaid. 

The  court  is  further  of  opinion  that  the 
failure  of  Lambert  to  do  the  work,  did  not 
(at  least  for  his  benefit)  change  the  said  pro- 
portion of  the  land  on  the  partition  thereof ; 
bnt  the  effect  of  that  failure,  and  the  doing 


of  the  work  by  Cosby,  left  Lambert's  propor- 
tion of  the  land  unchanged; — chargeable 
however  to  Cosby  for  the  amount  of  the  value 
of  said  work  which  Lambert  ought  to  have 
done,  but  which,  on  his  failure,  was  done  by 
Cosby. 

The  court  is  further  of  opinion  that  not- 
withstanding the  surrender  of  Lambert's 
interest  in  the  land  when  he  took  the  oath 
of  insolvency,  and  the  sale  thereof  by  the 
sheriff,  and  purchase  by  Tapp  for  Cosby,  the 
subsequent  transaction,  especially  the  de- 
mand by  Cosby  of  contribution  from  his 
cosurety  for  the  debt  to  Silas  H.  Smith, 
which  was  an  incumbrance  on  Lambert's 
share  of  the  land  by  virtue  of  the  convey- 
ance of  Lambert  to  Stribling  for  the  indem- 
nity of  the  sureties  for  that  debt, — coupled 
with  the  assurance  that  the  land,  notwith- 
standing the  sheriff's  sale,  was  still  re- 
deemable by  Lambert,  and  the  receipt  of 
contribution  from  that  surety,  entitled  Lam- 
bert to  redeem,  on  paying  all  that  was  justly 
chargeable  thereon  in  favour  of  Cosby. 

240  *The  court  is  further  of  opinion  that 
such  right  of  redemption  was  all  that 

Lambert  could  justly  claim,  and  the  court 
below  had  no  authority  to  convert  this  into 
a  money  demand,  and  by  subjecting  Cosby 
to  a  decree  for  such  money  demand,  make 
him  a  purchaser  of  the  equity  of  redemption 
against  his  will,  and  that  too  at  a  price  fixed 
without  enquiry  into  its  value  at  the  time  of 
the  decree,  or  any  evidence  of  such  value. 

The  court  is  further  of  opinion  that  the 
alleged  sale  by  Cosby  of  one  hundred  acres 
of  the  land  was  no  effectual  impediment  to  a 
partition,  so  as  to  assign  to  Lambert  his  due 
proportion  of  the  land;  that  the  proper  re-  * 
lief  to  him  would  have  be^n  a  decree  for 
such  partition,  holding  the  share  allotted  to 
him  chargeable  with  the  amount  that  might 
be  ascertained  by  account  to  be  due  Cosb3  ; 
that  amount  to  be  ascertained  by  crediting 
Cosby  for  the  amount  of  the  work  done  by 
him  that  Lambert  ought  to  have  done  under 
the  said  agreement  of  the  12th  November 
1819,  and  the  payments  of  Cosby  in  discharge 
of  the  said  debt  to  Silas  M.  Smith,  and  the 
50  cents,  the  amount  of  the  purchase  at  the 
sheriff's  sale,  and  debiting  htm  with  the  just 
proportion  of  the  rents  and  profits  that  the 
interest  aforesaid  of  Lambert  in  the  land 
entitled  him  to ;  and  subjecting  the  said 
share  of  Lambert  to  sale,  to  satisfy  the 
amount  so  ascertained  to  be  due  Cosby,  if 
the  same  should  not  be  paid  in  a  reasonable 
time. 

The  court  is  further  of  opinion  that  in 
fixing  the  value  of  the  work  done  by  Lam- 
bert, with  a  view  to  the  ascertainment  of 
his  share  as  aforesaid  of  the  land,  respect 
should  be  had,  as  far  as  practicable,  to  the 
standard  furnished  by  the  prices  that  may 
have  governed  the  original  contract,  rather 
than  the  current  prices  of  other  work  of  the 
like  kind. 

The  court  is  further  of  opinion  that  as  the 
sheriff  sold  to  Tapp,  and  no  conveyance  ap- 
pears to  have  been   made  by  Tapp  to  Cosby, 
Tapp's  heirs  ought  to  have  been  par- 

241  ties.     *Though     the     record     affords 
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Btrong  gfrousd  for  the  inference  that  Tapp 
purchased  for  Cosby,  the  proceedings 
in  this  case,  if  Tapp's  heirs  be  not  parties, 
would  not  bind  them,  or  be  evidence  against 
them;  and  if  the  case  were  to  proceed  to 
decree  without  making  them  parties,  an 
ostensible  title  would  be  left  outstanding, 
to  the  assertion  of  which  the  decree  in  this 
cause  would  be  no  bar. 

Therefore  the  court  doth  adjudge,  order 
and  decree,  that  the  decree  be  reversed  with 
costs,  and  that  the  cause  be  remanded  for 
farther  proceedings  in  conformity  with  the 
foregoing  principles. 


Campbells 


V.    Bowen's     Adm'rs     & 
Another. 


Auffust,  1842,  Lewlsburff. 

(Absent  Cabkll,  P.,  and  Bbookb.  J.) 

loMnity«— Institution  off  Enquiry— Oitardian  ad  Litooi 
—Practice.— In  a  suit  In  equity  to  foreclose  a 
mortffage,  after  tbe  defendant  bas  answered,  an 
account  been  taken  before  a  commissioner,  and  a 
decree  of  foreclosure  made,  the  sons  of  the  de- 
fendant file  a  petition,  sufffirestinff  that  the 
defendant  is,  and  was  at  the  time  of  the  mortsraffe, 
a  Innatic;  and  they  exhibit  some  affidavits  in 
support  of  the  sasrirestlon.  The  circuit  court 
thereupon  appoints  the  petitioners  firaardians  ad 
litem  to  the  defendant,  suspends  the  decree  of 
foreclosure,  and  (the  petition  beinsr  traversed) 
directs  an  issue  to  try  the  validity  of  the  mortfira^e. 
Afterwards,  considering  it  improper  that  there 
should  be  an  enquiry  as  to  the  validity  of  the 
mortirafire  until  the  fact  of  lunacy  at  the  time  of 
the  suiTirestlon  is  first  established,  the  court  sets 
aside  tbe  order  directing  the  issue,  leaves  those 
Interested  to  furnish  proof  of  the  fact  of  lunacy 
by  procuring  the  appointment  of  a  committee  by 
the  county  court,  and  declares  that  if  this  be  not 
done  in  a  reasonable  time,  it  will  rescind  the 
order  suspendlnsr  the  decree.  The  court  waits  18 
months,  and  then  (no  such   step   having   been 

taken)  allows  the  decree  of  foreclosure  to 
242      operate,  and  orders  *the  parties  who  filed 

the  petition  to  pay  the  costs  Incurred  in 
consequence  thereof.  Whereupon  those  parties, 
as  well  as  the  orififlnal  defendant  appeal.  Held, 
1.  that  on  the  petition  and  the  traverse  thereof, 
tbe  circuit  court  should  have  instituted  an  en- 
quiry as  to  the  state  of  the  defendant's  mind  at 
that  time,  and  ascertained  whether  it  was  such  as 
to  require  for  him  the  protection  of  a  ffuardlan 
ad  litem.  2.  That  the  court  erred,  when,  without 
making  this  enquiry,  it  appointed  guardians  ad 
litem,  and  directed  an  issue  to  ascertain  whether 
the  defendant  was  of  unsound  mind  when  he  made 
the  mortgage.  3.  That  tbe  order  directing  tbe 
issue  was  properly  set  aside,  to  correct  the  error 
in  making  it  4.  That  for  the  purpose  of  ascer- 
taining whether  there  was  such  incapacity  as 
made  it  proper  to  appoint  a  guardian  ad  litem,  the 
court  might  have  taken  such  a  course  as  is  re- 
sorted to  in  England  In  like  cases;  that  is  to  say, 
it  might  have  referred  the  matter  to  a  master, 
for  him  to  report,  on  a  personal  examination  of  the 

*See  monographic  note  on  "Insanity*'  appended  to 
Boswell  V.  Com.,  20  Gratt  8eo. 


party,  aided  (if  need  were)  on  such  examlnatioii« 
by  physicians.  6.  (Aujen,  J.,  dissenting,)  That, 
under  the  circumstances  of  the  case,  the  appellate 
court  ought  to  consider  that  which  was  done  in 
the  circuit  court,  as  equivalent  to  an  enqulrr 
before  the  master,  and  a  report  by  him  against 
the  saggestion.  And  S.  that  as  the  parties  who 
filed  the  petition  were  not  interested  as  parties 
in  the  original  suit  and  can  only  claim  to  be 
injured  by  the  decree  for  costs,  the  appellate 
court  must  dismiss  tbe  appeal  from  such  decree 
for  costs,  as  a  matter  of  which  it  has  not  jurisdic- 
tion. 

On  the  first  of  June  1829,  Rebecca  Bowen 
administratrix  and  William  Gillespie  admin- 
istrator of  Rees  Bowen  deceased,  and  John 
Crockett,  filed  a  bill  in  the  superior  court  of 
chancery  holden  at  Wythe  courthouse, 
against  William  Campbell,  to  foreclose  a 
mortga^fe  theretofore  (to  wit,  on  the  4th  of 
November  1823)  executed  by  Campbell  to  Rees 
Bowen  and  John  Crockett,  to  secure  debts 
arising  out  of  contracts  made  in  1821, 1822 
and  1823. 

At  May  term  1830,  Campbell  filed  his 
answer.  The  answer  was  duly  sworn  to 
l>efore  a  justice  of  the  peace,  and  was  very 
full  in  its  statements  and  views.  It  fur- 
nished strong  evidence  on  its  face  that  it 
was  prepared  by  counsel;  and  indeed  the 
record  shewed  that  counsel  appeared  for  the 
defendant  and  filed  it. 

243  *After  the  establishment  of  circnit 

superior  courts,  the  cause  was  removed 
to  the  circuit  court  of  Washing-ton  county. 

The  accounts  between  the  parties  being 
referred  to  a  commissioner,  and  a  report 
returned,  the  court,  on  the  19th  of  May  1834, 
decr<eed  that  unless  payment  should  be  made, 
on  or  before  the  first  day  of  the  succeeding 
term,  of  the  sums  ascertained  to  Ve  due,  the 
mortgagor  should  be  barred  and  foreclosed 
of  his  equity  of  redemption,  and  the  mort- 
gaged lands  sold  by  a  commissioner  ap- 
pointed for  the  purpose,  in  the  manner  and 
upon  the  terms  mentioned  in  the  decree. 

At  the  next  term,  to  wit,  on  the  20th  of 
October  1834,  Alexander  H.  Campbell  and 
George  W.  Campbell  sons  of  William  Camp- 
bell, filed  a  petition,  representing  that  their 
father  had  for  more  than  twenty  years  been 
labouring  under  mental  derangement ;  that 
this  was  notorious,  and  was  known,  at  the 
time  the  mortgage  was  taken,  to  the  agent 
who  obtained  it  for  the  mortgagees,  and  to 
the  mortgafsees  also  ;  that  at  the  time  of  the 
mortgage,  as  well  as  before  and  since,  he 
was  incompetent  to  make  a  contract,  or  sanc- 
tion one,  which  would  be  binding  on  him, 
either  in  law  or  equity  ;  that  the  contract 
was  moreover  an  unconscionable  one,  and 
upon  the  least  taint  of  fraud,  ought  to  be 
dissolved  by  a  court  of  equity ;  that  even 
if  their  father  be  held  to  the  contract,  g^eat 
injustice  has  been  done  him  in  ascertaining 
the  amount  due.  The  petitioners  expressed 
their  belief,  that,  from  the  mental  incapac- 
ity of  their  father,  much  had  been  omitted 
in  his  defence,  which  by  proper  attention 
could  be  shewn,  and  which  would  materially 
change   the  aspect  of  the    case.    And  the 


144 


I  ROB. 


Campbblls  V,  Bowbn's  Adm'hs  and  Anothkk. 


244,  246,  24 


prayer  of  the  petition  was,  that  the  decree 
might  be  set  aside ;  that  a  guardian  or  com- 
mittee be  appointed  to  represent  the  interest 
of  the  defendant,  with  permission  to  an- 
swer the  bill ;  that  an  enquiry  might 

244  be  instituted  in  regard  *to  his  mental 
capacity,   and  such  relief  afforded  as 

jnstice  and  law  required. 

The  petition  was  sworn  to  by  George  W. 
Campbell,  before  a  justice  of  the  peace ; 
and  the  petitioners,  in  support  of  their 
petition,  relied  upon  various  contracts 
entered  into  by  Campbell  at  different  times 
before  the  mortgage  (which  contracts  formed 
the  basis  of  the  mortgage,  and  had  been 
filed  with  the  bill  and  answer),  and  also 
rdied  upon  the  following  affidavits  of  other 
peraons ;  to  wit — 

Of  John  T.  Campbell ;  that  at  least  three 
times  in  the  course  of  8  or  10  years,  he  had 
seen  William  Campbell  in  a  perfect  state  of 
derangement. 

Of  Jeremiah  Ayres;  that  since  1819,  he  had 
been  acquainted  with  Campl>ell,  and  during 
that  time  never  thought  he  was  capable  of 
doing  business,  and  frequently  knew  him  to 
be  in  a  state  of  derangement. 

Of  Charles  Tate ;  that  he  had  been  ac- 
qaainted  with  Campbell  for  upwards  of  20 
years,  and  for  the  last  15  years  had  re- 
garded him  as  of  unsound  mind,  and  incom- 
petent to  the  transaction  of  business  of 
importance ;  that  the  affiant  believed  his 
state  of  mind  to  be  such  at  this  time,  that 
he  was  no  way  capable  of  given  to  any  busi- 
ness proper  attention. 

Of  Gdward  Fulton  ;  that  he  had  been  ac- 
qoainted  with  Campbell  since  1831,  and  had 
leen  him,  at  periods  during  that  time, 
mentally  disqualified  safely  to  transact  any 
aortof  business. 

Of  Francis  Smith ;  that  he  had  been  ac- 
quainted with  Campbell  upwards  of  30  years ; 
that  for  20  years  or  upwards,  he  had  thought 
Campbell's  mind  unsound, — much  more  so 
at  aome  times  than  at  others ;  that  though 
capable  generally  of  managing  common 
business,  he  was  inadequate  to  what  was 
material  and  intricate. 

Of  Richard  Rot>erts ;  that  he  had  been  ac- 
quainted with  Campbell  for  more  than 

245  20  years,  and  from  his  peculiar  ^actions 
on  some  occasions,  concluded  that  he 

was  in  a  state  of  derangement. 

Of  Theodore  G.  Pearson  ;  that  he  had  been 
acquainted  with  Campbell  for  12  years,  and 
once  or  twice  in  the  course  of  that  time  had 
seen  him  when  the  affiant  thought  his  mind 
was  impaired.  On  one  occasion,  when  the 
affiant  saw  him  and  spoke  to  him,  he  would 
not  speak,  and  from  external  appearances 
the  affiant  thought  that  his  mind  was  cer- 
tainly very  much  disordered. 

Upon  this  petition,  thus  supported,  the 
court  made  an  order  suspending  the  execu- 
tion of  the  decree ;  appointing  Alexander  H. 
Campbell  and  George  W.  Campbell  guard- 
ians ad  litem  of  the  defendant ;  and  giving 
leave  to  the  complainants  to  traverse  the 
Mggestions  in  the  i>etition. 

At  May  term  1835,  it  was  entered  of  record 
that  the  complainants  traversed  and  denied 


the  petition,  and  all  the  allegations  thereof  ; 
and  thereupon  the  court  ordered  that  issues 
be  made  up,  to  be  tried  at  its  bar,  to  ascer- 
tain, first,  whether  Campbell,  at  the  time 
of  making  the  several  contracts  before  men- 
tioned, was  of  unsound  mind,  and  in  conse- 
quence thereof  incapacitated  to  make  the 
said  contracts;  and  secondly,  whether,  at 
the  time  of  executing  the  mortgage,  he  was- 
of  unsound  mind,  and  incapacitated  thereby 
to  execute  the  same. 

At  October  term  1835,  the  cause  was  con^ 
tinned. 

At  May  term  1836,  on  motion  of  the  com- 
plainants, it  was  ordered  that  the  issues  be 
so  changed,  as  that  it  should  first  be  ascer- 
tained by  the  verdict  of  the  jury,  whether, 
at  the  time  of  executing  the  mortgage, 
Campbell  was  of  unsound  mind,  and  thereby 
incapacitated  to  execute  the  same  ;  and  if  so, 
secondly,  whether  at  the  time  of  making 
the  several  other  contracts  before  mentioned, 
Campbell  was  of  unsound  mind,  and  thereby 
incapacitated  to  make  the  same.  During 
the  same  term,  a  jury  was  impanelled  to 
try  the  issues ;  but,  after  hearing  the  evi- 
dence, the  jurors  were  unable  to  agree  upon 

a  verdict,  and  were  discharged. 
246  *At  May  term  1837,  for  reasons  ap- 
pearing to  the  court,  the  issueaf  were 
ordered  to  be  tried  at  the  bar  of  the  circuit 
court  of  Scott  county.  A  trial  was  had  In 
that  court  in  September  1837,  which  again 
resulted  in  the  failure  of  the  jury  to  agree. 

At  October  term  1837,  a  motion  was  made 
by  the  complainants  to  set  aside  the  issues 
made  up  on  the  petition,  to  dismiss  the  said 
petition  at  the  costs  of  the  petitioners,  and 
to  rescind  the  order  suspending  the  decree 
of  foreclosure.  On  consideration  thereof, 
the  court  decreed  that  the  issues  be  set  aside 
and  the  petition  dismissed.  It  made  no  de- 
cision at  that  time  upon  the  question  of 
costs,  but  held  the  same  for  advisement 
and  refused  at  that  time  to  rescind  the  order 
suspending  the  decree,  for  reasons  set  forth 
in  a  written  opinion, 

**It  seems,'*  says  the  judge  in  this  opinion, 
**that  the  chancellor  has  no  power 'to  ap- 
point a  committee  for  a  lunatic.  This  power 
was  exercised  in  England  by  commission 
from  the  king,  which,  though  usually  di- 
rected to  the  chancellor,  might  be  directed  to 
any  body  ;  and  it  was  in  virtue  of  the  commis- 
sion that  the  chancellor  acted,  and  not  virtute 
officii.  The  king,  by  virtue  of  his  office, 
having  the  care  and  custody  of  all  such  per- 
sons, and  not  being  able  to  exercise  the 
office  in  person,  delegated  it  to  another,  who, 
by  virtue  of  such  delegation,  thus  exercised 
a  personal  trust.  But  the  courts  of  chan- 
cery, as  such,  have  power  to  appoint  guard- 
ians ad  litem  to  defend  the  interest  of 
persons  disabled  in  law  or  fact  from  defend- 
ing themselves,  and  the  only  question  seems 
to  be  whether  the  guardians  were  regularly 
appointed."  After  remarking  upon  the  na- 
ture of  the  petition  and  proofs,  the  judge 
thus  proceeds :  "It  seems  to  the  court  that  it 
was  wrong,  upon  these  suggestions  and 
proofs,  to  have  made  the  appointment; 
which  the  court  regrets,  on  account  of  the 
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expense  to  which  the  parties  have  been 
thereby  subjected  :  and  it  is  now  question- 
able whether  the  proper  mode  to  have 
247  this  subject  *investigated  is  by  a  com- 
mittee appointed  by  the  county  court, 
(to  whom,  and  to  magistrates,  the  legislature 
seems  alone  to  have  confided  the  power  over 
this  subject  usually  exercised  in  Kngland 
under  a  commission  from  the  king)  which 
committee  may  file  a  bill  asking  a  suspension 
of  the  decree,  or  that  the  court  should  have 
an  investigation  before  a  jury  ordered  by  it, 
and  if  the  defendant  is  found  now  of  unsound 
mind,  appoint  guardians  ad  litem  to  defend 
this  suit  for  him.  One  or  the  other  of  these 
modes  ought  to  have  been  pursued,  and  the 
first  seems  most  proper,  not  only  as  the  mode 
pointed  out  by  statute,  but  as  presenting 
parties  liable  for  costs  in  such  expensive 
litigation,  to  be  paid  out  of  the  lunatic's 
estate.  As  the  courts  of  chancery  are  vested 
with  power,  in  all  analogous  cases,  to  appoint 
guardians  ad  litem  for  all  persons  disabled 
or  incompetent  from  infancy  &c.  to  defend 
their  own  interests,  the  power  might  be 
exercised  in  a  proper  case  in  relation  to  a 
lunatic.  But  it  certainly  ought  not  to  be 
exercised  upon  mere  suggestion.*'  After 
some  farther  remarks  upon  the  former  pro- 
ceeding, the  judge  continued  as  follows : 
'*The  court  nowihinksthe  proceeding  wrong, 
and  muat  set  aside  the  issues  as  improvi- 
dently  ordered.  But  the  court  has  seen 
enough  in  the  proceedings  to  induce  the 
belief  that  some  investigation  of  the  sort 
may  be  proper ;  and  were  the  cuurt  now  to 
rescind  the  order  suspending  the  decree  of 
foreclosure,  it  would  operate  a  surprise  upon 
the  defendants:  and  although  the  court 
would  not  suspend  its  decree  for  an  indefi- 
nite length  of  time,  merely  to  see  whether 
any  body  would  place  himself  in  condition 
properly  to  have  the  matter  of  the  issues 
investigated,  yet  it  thinks  a  suspension  till 
the  next  term  but  reasonable ;  when,  if  no 
steps  shall  have  been  taken  by  persons 
interested  to  oppose  the  decree  of  foreclosure, 
the  suspending  order  will  be  rescinded,  and 
the  decree  allowed  to  operate.*' 

The  cause  was  continued  at    May  term 
1838,  and  was  again  continued  at  October 

term  1838. 
248  *At  May  term  1839,  the  case  was 
again  examined  by  the  judge,  and  on 
this  occasion  he  adverted  to  the  first  pro- 
ceeding on  the  petition,  in  the  following 
terms  :  *'The  error  in  that  proceeding  seems 
to  be  this,  that  on  the  suggestion  of  the 
petitioners,  and  affidavits  offered  by  them, 
the  court  took  for  granted  a  fact  which  ought 
to  have  been  shewn  in  another  manner,  viz. 
that  the  defendant  was  at  that  time  a  lunatic, 
and  incpmpetent  to  manage  his  case  or  to  be 
implead^  therein.  From  the  proofs  made 
on  the  trial  of  those  issues,  the  court  might, 
if  it  had  power,  direct  that  matter  to  be 
enquired  into ;  but  believing  it  possessed  no 
such  power,  the  court  left  it  to  defendant's 
counsel,  and  to  his  sons,  or  any  other  feeling 
interest  in  the  matter,  to  provide  the  proper 
means  for  investigating  that  subject,  through 
the  action  of  the  county  court  or  otherwise, 


and  afforded  them  ample  time  to  do  so.  It 
has  not  been  done,  though  a  proceeding  was 
instituted  in  the  county  court  of  Smyth 
(defendant's  residence)  and  afterwards  aban- 
doned, so  that  the  defendant  stands  before 
me  in  a  situation  no  way  different  from  other 
defendants,  and  the  court  is  called  upon  to 
decide  the  cause  upon  the  papers  before  it, 
freed  from  other  considerations  than  those 
afforded  by  the  pleadings  and  testimony  in 
the  cause." 

Thereupon  the  court,  rescinding  the  order 
which  suspended  the  former  decree  of  fore- 
closure! made  another  decree  of  foreclosure, 
and  ordered  the  petitioners  to  pay  the  com- 
plainants their  costs  expended  about  the 
defence  of  the  petition,  and  upon  the  issues. 

From  the  said  decree  and  proceedings,  an 
appeal  was  allowed  on  the  petition  of  William 
Campbell,  Alexander  H.Campbell  and  George 
W.  Campbell. 

The  cause  was  argued  by  Preston  and  B.  R. 
Johnston  for  the  appellants,  and  by  Lef twich 
for  the  appellees.  The  argument  was  full, 
upon  the  merits  as  well  as  upon  the  questions 
growing  out  of  the  petition  suggesting  the 

fact  of  lunacy. 
249  *In  the  course  of  the  argument  the 
following  authorities  were  referred  to, 
to  shew  the  power  of  the  chancellor  in  Eng- 
land, and  the  power  and  duty  of  the  circuit 
court,  upon  such  suggestion:  4  Bac.  Abr. 
title  Idiots  and  Lunatics  ;  C.  6.  Kx  parte 
Bamsley,  3  Atk.  168;  Oxenden  v.  Lrord 
Compton,  2  Ves.  jun.  71 ;  Ex  parte  Ward, 
6  Ves.  579 ;  Sherwood  v.  Sanderson,  19 
Ves.  280 ;  2  Madd.  Ch.  Pract.  739 ;  Wilson 
V.  Grace,  14  Ves.  172 ;  Howlett  v.  Wilbra- 
ham,  5  Madd.  Ch.  Rep.  423 ;  Sackville  v. 
Ayleworth,  1  Vern.  106 ;  Mitf .  29,  94,  5 ;  1 
Newland's  Ch.  Pract.  p.  146  of  Lond.  edi.  of 
1830 ;  1  Smith's  Ch.  Pract.  124,  186 ;  Grant's 
Ch.  Pract.  594;  2  Fowler's  Excheq.  Pract. 
422 ;  Shelford  on  I^unacy  445 ;  Story's  Eq. 
Plead.  67  ;  1  R.  C.  1819,  p.  413,  §  3,  6  ;  Id.  p. 
415,  §  9 ;  Id.  p.  417,  §  22 ;  Id,  p.  212,  §  73  ; 
Boiling  V.  Turner,  6  Rand.  584;  Hall  v. 
Warren,  9  Ves.  60S. 

I/cftwich  also  referred  to  the  following 
authorities,  to  shew  that  no  appeal  would 
lie  for  the  petitioners  from  the  decree  against 
them  for  the  costs  incurred  in  consequence 
of  the  petition:  Cook  v.  Piles,  2  Munf.  152 ; 
Garnett  v.  Childers,  Id.  277  ;  Henry's  ez'or 
V.  Elcan,  Id.  541 ;  Ashby  v.  Kiger,  3  Rand. 
165  ;  1  R.  C.  1819,  p.  206,  §  51. 

STANARD,  J.  The  first  enquiry  in  this 
case  is,  whether  it  was  brought  on  prema- 
turely, before  the  court  below  had,  by  the 
appointment  of  a  guardian  ad  litem  to  the  de- 
fendant Campbell  (alleged  to  be  under  the 
disability  of  lunacy),  provided  for  a  proper 
defence  of  an  incompetent  defendant,  or  at 
least  instituted  suitable  proceedings  to  ascer- 
tain the  fact  on  which  the  necessity  of  such 
an  appointment  depended. 

The  suggestion  of  the  disability  of  lunacy 
was  not  made  until  the  lapse  of  years  after 
the  institution  of  the  suit,  and  after  a 
defence  ostensibly  full,  and  a  decree.  It 
was  then  made  on  an  affidavit  of  parties,  who 
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petitioned  for  the  appointment  of  a  guard- 
ian ad  litem,  supported  by  other  ez 

250  parte  aifidavita.    The  affidavit  *8peak8 
of  the  general  incompetency  of  the 

defendant  for  a  period  of  more  than  twenty 
yeara,  and  the  supporting  affidavits  speak 
£^enerally  of  a  fluctuating  capacity  during 
that  time,  which  rendered  him  incompetent 
"to  give  proper  attention  to  any  business ;" 
or  as,  "at  periods,  mentally  disqualifying 
him  safely  to  transact  any  sort  of  business ;" 
or  as  rendering  him,  though  * 'capable  gener- 
ally of  managing  common  business,"  yet 
'inadequate  to  what  was  material  and  in- 
tricate;" or  as  betraying,  '*by  his  peculiar 
actions  on  some  occasions,  that  he  was  iu  a 
state  of  derangement ;"  or  as  having  been 
seen,  when,  from  his  silence,  and  ''from 
external  indications,  the  affiant  thought  his 
mind  certainly  disordered. ' '  The  affidavit  of 
the  petitioners  seems  to  point  more  to  the 
incapacity  at  the  time  of  the  contract,  and 
to  the  consequent  invalidity  of  the  contract, 
than  to  its  influence  on  the  measures  of 
defence  in  the  suit ;  for  in  respect  to  that, 
there  is  only  a  general  declaration  of  their 
helief  that  in  consequence  of  the  mental 
incapacity  of  the  defendant,  "much  has 
been  omitted  in  his  defence,  which  by  proper 
attention  could  be  shewn,"  without  the 
specification  of  any  omission  ;  and  the  sup- 
porting affidavits  do  not  apply  specially,  nor 
are  they  directed,  to  the  mental  capacity  at 
the  time  of  preparing  and  filing  the  answer, 
or  at  the  time  of  any  other  proceeding  of 
the  defendant  in  defence  of  the  suit. 

Nothing  is  more  certain  than  that,  on  such 
a  suggestion,  the  only  proper  subject  of 
enquiry  for  the  court  was  the  then  capacity 
orincapacity  of  the  defendant  to  superintend 
his  defence.  If  he  was  labouring  under 
mental  disability  in  the  decree  to  require  the 
saperintendence  of  a  guardian  ad  litem, 
that  protection  should  have  been  given  him. 
If  he  was  not,  the  court  had  no  power  to 
sQpersede  his  free  will  and  put  him  in  ward- 
ship, and  through  such  agency,  to  obtrude 
on  him  a  defence  on  the  ground  of  inca- 
pacity    at    the     time    the     contract 

251  *was  made  ;  a  defence  which,   on  the 
supposition  of  existing  capacity,    he 

did  not  think  proper  to  urge  for  himself,  and 
which  he  by  implication  disavowed.  If  the 
allegations  of  the  petition  of  existing  inca- 
pacity had  been  admitted,  the  court  might 
and  ought  to  have  appointed  a  guardian  ad 
litem,  and  (the  guardian  being  thus  intro- 
daoed  into  the  case)  it  would  depend  on  what 
he  might  suggest  and  shew  to  the  court, 
whether  or  not  he  would  be  permitted,  on 
behalf  of  the  defendant,  to  change  the  de- 
fence, by  adding  to  it  the  objection  to  the 
validity  of  the  contract  on  the  ground  of  in- 
capacity at  the  time  it  was  made.  He  would 
probably  not  be  allowed  to  make  such  change, 
without  suggesting  and  shewing  that  the 
defendant  laboured  under  the  alleged  inca- 
pacity at  the  time  he  made  his  defence.  But 
though  the  allegations  of  the  petition  were 
immediately  traversed,  the  court,  without 
making  the  only  enquiry  proper  to  be  made 
on  the  petition,  that  is,  to  ascertain  the  then 


state  of  the  defendant's  capacity,  passed 
by  that  enquiry,  appointed 'the  petitioners 
guardians  ad  litem,  and  directed  an  issue  to 
ascertain  whether  the  defendant  was  of  un- 
sound mind  at  the  time  he  made  the  contracts 
and  mortgage  in  the  bill  mentioned,  and 
thereby  incapacitated  to  make  the  contracts 
and  execute  the  mortgage.  All  this  was  cer- 
tainly most  irregular.  This  issue  was  im- 
properly directed,  and  the  abortive  attempts 
to  get  a  verdict  on  it  may  be  passed  over 
without  further  notice.  The  order  directing 
it  was  properly  set  aside,  to  correct  the  ad- 
mitted error  in  making  it,  and  under  the 
well  founded  con viction  that  the  preliminary 
question  was,  whether  the  then  state  of  the 
defendant's  mind  was  such  as  to  require  for 
him,  at  the  hands  of  the  court,  the  protection 
of  a  guardian  ad  litem.  The  judge  thought 
he  had  no  right  to  enquire  into  the  insanity 
of  the  defendant ;  that  the  statute  had  pre- 
scribed the  manner  of  making  such  enquiry, 
and  the  organs  to  make  it ;  and  that 
252  the  appointment  of  a  guardian  *ad 
litem  could  not  regularly  be  made,  but 
as  a  consequence  of  such  enquiry,  and  in  the 
person  of  the  committee  that  such  enquiry 
might  provide  for  the  lunatic. 

xhe  argument  of  the  appellant's  counsel, 
and  the  authorities  vouched  in  support  of  it, 
have,  T  think,  most  successfully  shewn  that 
the  judge  of  the  court  below  mistook  the  ex- 
tent of  his  powers,  and  erroneously  thought 
them  more  limited  than  they  were.    He  may 
not  have  the  power  that  the  lord  chancellor 
in.  England,  as  the  delegate  of  the  crown, 
possesses— that  of  issuing  a  commission  of 
lunacy,  nor  of  appointing  a  committee.    His 
power  in  this  respect  need  not  here  be  en- 
quired into  or  adjudicated.     If  a  defendant 
in  a  suit  in  equity  be  lunatic,  the  court  in 
which  the  suit  may  be  pending  has  power  to 
appoint  a  guardian  ad  litem,  not  only  as  a 
part  of  its  general  jurisdiction,  but  by  ex- 
press authority  of  the  statute,  1  R.  C.  212. 
And  the  authorities  before  referred  to  also 
ascertain,  that  if  a  party  lunatic  have  not  a 
committee,  he  should  have  a  guardian  ad 
litem  appointed  to  superintend  and  protect 
his  interests ;  that  such  protection  is  extended 
even  to  those  who,  from  age  and  imt>ecility, 
are  shewn  to  need  it ;  and  that  the  interposi- 
tion of  such  protection  is  a  matter  of  sound 
discretion  of  the  court.    When,  however,  the 
fact  of  lunacy  or  incapacity  is  contested,  the 
rightful  exercise  of  the  power  to  appoint  a 
guardian  ad  litem  depends  on  the  previous 
ascertainment  of  the  fact,  and  the  power  to 
enquire  into  it  is  incident  to  that  which  is  to 
be  exercised  on  the  ascertainment  of  it.    In 
England,  there  is  no  statutory  provision  for 
a  summary  and  compendious  enquiry  into  the 
fact  of  lunacy.     The  enquiry  there,  with  a 
view  to  the  appointment  of  a  committee  to  be 
charged  with  the  care  of  the  lunatic  and  his 
estate,  is  by  commission  from  the  chancellor, 
acting  as  the  delegate  of  the  crown  ;    and 
where  it  is  suggested  that  a  party  defendant 
in  equity,  who  has  not  been  found  lunatic 
under  a  commission,  is  a  lunatic,  and 
253      the  enquiry  *is  made  for  the  purpose  of 
deciding  whether  or  no  the  court  should 
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provide  for  this  iacapacity  by  appointing^  a 
guardian  ad  litem,  that  enquiry  is  referred 
to  a  master  for  his  report  on  a  personal  ex- 
amination of    the  party,   the  master  being 
aided  (if  need  be)  in  such  examination,  by 
physicians.      Shelf ord    on    Lunacy    445 ;  1 
Smith's  Ch.  Pract.  186.     Such  enquiry  is  in- 
stituted under  the  sound  discretion    of  the 
court ;  and  sometimes,  instead  of  appointing 
a  guardian  ad  litem  to  act  for  the  incapable 
defendant,  that  duty  is  directed  to  be  per- 
formed by  the  clerk  in  court.     In  the  case 
under  consideration,  such  a  course  might 
have   been  taken,  though  the  judge  below 
thought  he  had  no  power  to  resort  to  it.    So 
thinking,  he  (instead  thereof)  suspended  the 
decree  for  18  months,  avowedly  for  the  pur- 
pose of  affording  the  defendant,  and  those 
who  assumed  the  superintendence  of  his  in- 
terests, an  opportunity  to  resort  to  that  sum- 
mary enquiry  which  the  statute  here  (but 
not  in  England)  allows,  to  ascertain  the  ex- 
istence of  the  suggested    incapacity.    The 
resulting  question  then  is,  ought  this,  under 
the  circumstances  of  this  case,  to  be  regarded 
in  the  appellate  court  as  an  equivalent  for 
the  enquiry  before  a  master,  which  the  court 
in  its  sound  decretion  might  have  directed  ? 
The  suggestion  of  incapacity  was  made 
under  circumstances  calculated  to  excite  dis- 
trust and  suspicion.    The  suit  was  instituted 
in  1829,  to  foreclose  a  mortgage  executed  in 
1823  ;  and  the  existing  debts  secured  by  the 
mortgage  had  been  contracted  in  1821  and 
1822 :  and  the  first  decree  of  foreclosure  was 
rendered  in  May  1834,  after  a  defence  osten- 
sibly full  and  active.     From  the  time  of  the 
first  contract  in  1821  to  the  decree  in  May 
1834,  the  defendant  continued  in  the  uncon- 
trolled management  of  his  property,  and  un- 
restrained   enjoyment    of  his  liberty,  as  a 
person  of  sound  mind ;  and  not  an  intima- 
tion is  made  in  the  progress  of  the  suit,  until 
after  the  decree,  that  he  laboured  un- 
254      der  any  incapacity  ♦requiring  a  guard- 
ian ad  litem  to  conduct  his  defence: 
and  during  the  time  that  elapsed  from  1834 
to  1837  in  the  abortive  attempts  to  get  a 
verdict  on   the  issue   that  was   erroneously 
directed,  he  still  continued  unrestrained  in 
his  personal  liberty  and  the  management  of 
his  property.     If  counsel  prepared  his  an- 
swer, the  proper  evidence  of  his  incapacity 
then  would  be  that  counsel,  and  yet  no  such 
evidence  is  offered;  and  if  it  was  prepared 
by  himself,  it  furnishes  most  persuasive  if 
not  conclusive  proof  of  the  presence  of  ca- 
pacity.   The  opportunity    afforded    by  the 
suspension  of  the  decree,  for  enquiry  into 
the  capacity  of  the  defendant  by  a  personal 
examination,  if  used  (as  the  opinion  of  the 
court  below  states  that  it  was)  resulted  in  as 
satisfactory  a  refutation  of  the  suggestion 
of  existing  incapacity,  as  would  have  been 
furnished  by  a  report  of  a  master ;  and  if 
not  used,  the  failure  to  use  it  is  inferential 
proof,  almost  as  cogent  as  direct,   that  it 
could  not  be  successfully  used.    Under  the 
circumstances  of  the  case,  I  think  the  appel- 
late court  ought  to  consider  that  which  was 
done  in  the  court  below,  a  full  equivalent  for 
an  enquiry  before  a  master,   resulting  in  a 


neg'ation  of  the  suggestion  :  and  thereafter 
the  court  below  soundly  exercised  its  discre- 
tion, in  proceeding  with  the  case  as  one  in 
which  the  defence  had  been,  and  would  con- 
tinue to  be,  made  by  a  competent  defendant 

On  the  merits,  I  think  the  decree  is  right 
(The  judge  proceeded  to  give  his  view  of  the 
evidence,  and  of  the  operation  of  the  con- 
tracts, and  then  concluded  as  follows :) 

It  is  not  necessary  to  enquire  whether  the 
court  ought  to  have  given  costs  against  the 
petitioners,  on  the  dismission  of  their  peti- 
tion. They  had  no  rights  in  the  matters  in 
controversy  in  the  original  suit.  They  were 
not  interested  as  parties,  and  could  claim  no 
decree  therein.  The  utmost  injury  they  can 
sustain  by  the  decree,  is  the  amount  of 
255  costs  decreed  against  them ;  *and  for 
the  correction  of  this  error,  if  it  be  one, 
this  court  has  not  jurisdiction. 

On  the  whole,  I  think  the  decree  in  the 
original  suit  ought  to  be  affirmed,  and  the 
appeal  of  Alexander  H.  Campbell  and  George 
W.  Campbell,  from  the  decree  for  costs  on 
the  dismission  of  their  petition,  dismissed, 
as  not  within  the  jurisdiction  of  this  court. 

BALDWIN,  J.,  concurring,  the  decree  was 
entered  accordingly. 

ALLEN,  J.,  said,  he  would  have  concurred 
with  the  majority  of  the  court  on  the  merits, 
if  he  had  considered  it  proper,  at  this  time, 
to  make  a  decision  upon  the  merits.  He  was 
of  opifaion  that  it  was  competent  for  the 
circuit  court,  upon  the  suggestion  of  the 
insanity  of  the  defendant,  verified  by  the  affi- 
davits and  other  circumstances  of  the  cause, 
to  have  enquired  into  the  fact ;  that  if  such 
enquiry  resulted  in  satisfying  the  court  that 
the  defendant  was  insane  when  he  filed  his 
answer,  and  so  continued,  the  court  had  the 
power,  and  it  was  its  duty,  to  appoint  a 
guardian  ad  litem,  and  give  him  leave  to  file 
an  answer ;  that  as,  by  the  pleadings,  the 
competency  of  the  defendant  to  contract  at 
the  time  the  contracts  and  mortg^age  were 
executed  had  not  been  put  in  issue,  the  order 
directing  issues  to  enquire  into  that  fact  was 
premature  and  irregular ;  but  that,  upon  the 
proofs  in  the  cause,  the  court  should  have 
suspended  proceedings  until  it  had  ascer- 
tained, by  an  issue  or  otherwise,  whether  the 
defendant,  at  that  time,  and  when  he  filed  his 
answer,  was  insane  or  not.  It  therefore 
seemed  to  him  that  the  decree  of  the  circuit 
court  ought  to  be  reversed,  and  the  cause 
remanded  for  the  proper  enquiry  to  he  made. 


256  *M'Cann  v.  Janes. 

Auffust  1842,  Liewisbarff* 

(Absent  Bbookb.  J.) 

Specific  i'erfonnance*— Contract  to    Convoy   Wife's 

^Specific  Perlormence— Title.— A  party  is  not  enti- 
tled to  a  specific  execution  of  a  contract  for  the 
sale  of  land  unless  lie  can  make  asrood  title  thereto. 
Middleton  v.  Sclby.  19  W.  Va.  174;  Linkons  v.  Oooper. 
2  W.  Va.  70,  both  cittnfir  the  principal  case. 

See/oo<-f»oto  to  Clarke  ▼.  Reins,  12Gratt.90,  and 
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Lnd.t-A  husband  sells  land  in  wtaicb  bis  wife  has 
an  estate  in  fee,  and  executes  a  bond  to  tbe  pur- 
chaser, conditioned  tbat  be  and  his  wife  will  make 
a  deed  to  the  purchaser  within  a  specified  time. 
After  that  time  tbe  husband  states  tbat  bis  wife 
has  declined  Joining  him  in  the  deed,  and  has 
forbidden  him  to  convey  his  estate,  and  he  refuses 
to  make  any  conveyance.  Thereupon  a  bill  is  filed 
by  the  purchaser  acainst  the  husband,  stating 
tbat  there  are  children  of  tbe  marriage,  claimincr 
tbat  the  husband  is  therefore  entitled  to  a  life 
eiiUte.  and  praying  that  he  may  be  decreed  to 
convey  to  the  complainant  all  his  interest  In  the 
land.  reserviniT  to  the  complainant  his  rlfirht  of 
action  at  law  upon  the  bond  airalnst  the  husband 
for  falling  to  procure  his  wife  to  unite  with  him 
in  tbe  conveyance.  The  bill  beinsr  demurred  to. 
the  circuit  court  sustains  tbe  demurrer  and  dis- 
misses tbe  bill:  and  this  decree  is  affirmed. 

John  Ross  haviag  an  estate  of  inheritance 
in  a  tract  of  land  in  the  county  of  Harrison, 
aoddying^  intestate,  the  same  descended  to 
his  children,  ten  in  number,  of  whom  one 
was  Palsy.  She,  after  the  death  of  her 
father,  married  Joseph  Janes,  and  there  were 
children  of  the  marriag^e.  James  M'Cann 
purchased,  for  the  sum  of  110  dollars,  so 
macb  of  the  land  and  the  rents  thereof  as 
Janes  and  wife  were  entitled  to ;  and  Janes 
executed  a  bond  to  him  in  the  penal  sum  of 
200  dollars,  with  condition  that  Janes  and 
his  wife  should  make  him  a  fifood  deed  for  the 
same  within  two  years  from  the  date  thereof. 
After  the  two  years  had  expired,  M'Cann 
exhibited  a  bill  in  the  circuit  court  of 
Harrison,  settinj^  forth,  that  since  the  ezpi- 
ration  of  the  two  years,  he  had  frequently 
applied  to  Janes  to  have  a  deed  made  by  him- 
self and  his  wife  according  to  the  bond,  and 
Janes  had  promised  him  it  should  be 
257  done  ;  but  after  those  promises,  *Janes 
stated  that  his  wife  would  not  join  him 
in  a  deed  :  that  by  the  marriage  and  the  birth 
of  children,  Janes  was  at  all  events  entitled 
tu  a  life  estate  ;  but  he  said  that  his  wife  had 
forbidden  him  to  convey  that,  and  he  refused 
to  convey  it.  The  bill  prayed,  that  Janes 
mijf ht  be  decreed  to  con  vey  to  the  complain- 
ant all  his  interest  in  the  land,  reserving  to 
the  complainant  his  right  of  action  at  law 
open  the  bond  against  Janes,  for  failing  to 
procure  his  wife  to  tinite  with  him  in  the 
conveyance  ;  and  that  the  court  should  grant 
roch  other,  further  and  general  relief  in 
the  premises,  as  to  equity  appertains. 

The  cause  coming  on  to  be  heard  upon  the 
hill  and  a  demurrer  thereto,  Duncan,  J., 
delivered  the  following  opinion  : 

'*If  this  were  a  bill  for  a  specific  execution 
of  the  entire  contract,  that  is,  to  obtain   a 

nooographic  not€  on  "Specific  Performance"  ap- 
pended to  Hanna  v.  Wilson.  3  OratL  248. 

Tbe  principal  case  Is  cited  in  Clarke  v.  Reins,  12 
<5ratt  108. 

Stiwt-Coiitnurt  to  Convey  Wife's  Lsnd-Mataallty. 
""The principal  easels  cited  inGraybillv.  Bruffb, 
»  Va.  800,  17  S.  E.  Eep.  Ma  See  Chilhowle  Iron 
C»..  ▼.  Gardiner,  79  Va.  806. 

See  firenerally,  monofirraphic  noU  on  "Specific 
Perfonnance"  appended  to  Hanna  v.  Wilson,  8 
<>mt.8i3. 


decree  for  conveyance  of  the  wife's  estate, 
then  my  judgment  would  incline  to  the  opin- 
ion expressed  by  judge  Story  in  his  excel- 
lent commentaries  on  equity,  vol.  2,  p.  38-40. 
See  also  Sugden  on  Vendors,  p.  152  (9th 
lyondon  edi.  p.  198,  9).  To  grant  such  a 
prayer  would,  to  my  mind,  be  undertaking 
to  enforce  a  contract  against  the  policy  of 
the  law,  as  it  would  tend  to  a  violation  of 
conjugal  duties,  and  it  would  be  'offering  a 
premium  to  the  husband  to  be  .ungenerous  as 
well  as  unjust  to  his  wife.'  Weighty  author- 
ities exist,  however,  shewing  that  the  courts 
have  thought  otherwise,  and  that  upon  a 
contract  of  this  kind,  the  husband  might  be 
thrown  into  jail  until  the  affections  of  the 
wife  could  be  so  worked  upon  as  to  induce 
her  to  surrender  perhaps  the  only  means  that 
remained  to  her  to  save  herself  and  children 
from  penury.  I  confess,  that  unless 
borne  down  by  the  weight  of  authorities,  I 

should  decide  differently*  The 
258      *plaintiff  has  relieved  the  court  from 

a  more  full- examination  of  the  ques- 

*Note  by  the  reporter.— In  Howel  v.  Oeorfire,  1 
Madd.  Ch.  Rep.  1.  the  defendant,  when  he  entered 
into  the  agreement,  thousrht  he  had  an  absolute 
power  over  the  estate,  but  afterwards  found  that 
he  was  only  tenant  for  life:  and  his  wife  and  son. 
who  had  interests  in  the  estate,  refused  to  join  with 
him  in  suffering  a  recovery.  The  vicecbancellor 
(sir  Thomas  Plumer)  said :  'It  was  not  much  pressed 
in  arsrument,  that  the  defendant  ousrht  to  be  decreed 
to  procure  his  wife  and  son  to  join  in  a  recovery.  It 
could  not  be  argrued  that  a  man  should  be  compelled 
to  use  his  marital  and  parental  authority  to  compel 
his  wife  and  son  to  do  acts  which  ousrht  only  to  be 
spontaneously  done.  In  Hall  v.  Hardy,  3  P.  Wms. 
189,  the  master  of  the  rolls  says,  there  have  been  a 
hundred  precedents  where,  if  the  husband,  for  a 
valuable  consideration,  covenants  that  his  wife 
shall  join  with  him  in  a  fine,  the  court  has  decreed 
the  husband  to  perform  his  covenant;  and  in  Mor- 
ris V.  Stephenson,  7  Ves.  474,  a  husband  was,  under 
the  circumstances,  decreed  to  procure  his  wife  to 
join  in  a  surrender  of  a  copyhold  estate:  but  in 
Emery  v.  Wase,  8  Ves.  506,  lord  Eldon  reviews  the 
cases,  and  expresses  firreat  doubt  whether,  under  a 
contract  by  a  husband  to  sell  the  estate  of  his  wife, 
the  court  will  decree  him  to  procure  her  to  join.  In 
Davis  V.  Jones,  l  New  Rep.  (4  Bos.  &  Pul.)  287.  the 
chief  justice  of  the  common  pleas  (sir  James  Mans- 
field) who  was  very  conversant  in  the  doctrines  of 
a  court  of  equity,  thousrht  nothinir  could  be  more 
absurd  than  to  allow  a  married  woman  to  be  com- 
pelled to  levy  a  fine  through  the  fear  of  her  husband 
beinff  sued  and  thrown  into  jail,  when  the  sreneral 
principle  of  the  law  was  that  a  married  woman 
shall  not  be  compelled  to  levy  a  fine.  Those  cases 
in  which  a  husband  was  compelled  to  make  his  wife 
concur  have  been  where  he  has  agreed  she  should 
convey,  and  her  consent  miffht  be  supposed  to  have 
been  previously  obtained ;  but  in  this  case  there  is 
no  pretence  that  the  defendant  acreed  that  his  wife 
and  son  should  join  in  a  recovery.  None  of  the 
cases  have  gone  so  far  as  to  say  tbat  a  father  can 
be  compelled  to  procure  his  son  to  join  in  a  recov- 
ery." 

Afterwards,  in  Martin  v.  Mitchell,  8  Jac.  &  Walk. 
425,  the  same  judce  (beinff  then  master  of  the  rolls) 
expressed  himself  in  these  terms:  "If  it  was  only 
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tion,  by  shaping  his  cause  differently.  He 
seeks  for  a  partial  execution  of  the  contract, 
and  a  right  to  resort  to  law  to  recover  com- 
pensation for  the  residue.  Can  this  be  done  ? 
There  are  indeed  many  cases  decided  in  Vir- 
ginia, where  a  vendee  has  obtained  a  decree 
for  a  part  of  the  land  be  purchased ;  for 
example,  where  there  was  a  small  deficiency 
in  the  quantity,  but  yet  the  vendor  was  ca- 
pable of  giving  a  title  to  what  was  the  sub- 
stantial inducement  to  the  contract,  the 
deficiency  lying  in  compensation.  There 
are  cases  also  in  which  a  vendee  has  ob- 
tained a  decree  for  a  conveyance  from  a 
husband  who  had  bound  himself  to  obtain  a 
relinquishment  of  his  wife's  dower.  But  in 
such  cases  the  vendee  has  gotten  substan- 
tially what  he  purchased,  to  wit,  the 
fee    simple     title    of    the     husband. 

259  This,     it    is     true,    the    vendee    *has 
taken  subject  to  a  contingent  right  of 

dower  ;  but  he  has  gotten  also  the  husband*s 
covenant  of  warranty  for  his  protection 
against  the  claim  of  dower,  and  as  he  pur- 
chased with  a  knowledge  of  the  contingent 
right  of  the  wife,  it  is  no  great  hardship 
that  he  should  be  compelled  to  take  the  hus- 
band's deed  alone,  with  a  risk  of  the  possi- 
bility of  his  wife's  having  an  estate  in 
dower,  and  be  made  to  rely  for  compensation 
in  that  event,  upon  his  covenant  of  title. 
The  question  may  be  asked,  whether,  if  the 
vendee  be  willing  to  take  the  title  of  the 
husband  such  as  it  is,  the  court  ought  not  to 
decree  it  to  him  ?  As  a  general  rule,  I  sup- 
pose that  equity  will  decree  specific  perform- 
ance so  far  as  the  vendor  is  capable  of 
performing  his  contract,  if  the  vendee  be 
willing  to  receive  the  same.  See  Sugden  on 
Vendors,  p.  159  (9th  London  edi.  p.  209). 
But    I    apprehend    that    the    vendee 

260  must  take  the  decree  of    equity   *as 
full  satisfaction,    or  not  at    all.     He 

cannot  be  permitted  to  come  into  equity  for 
part  satisfaction*  and  resort  to  a  court  of 
law  for  further  satisfaction.  But  even  in  a 
case  in  which  the  vendee  is  willing  to  take 
from  the  vendor  a  less  estate  than  he  bar- 
gained for,  it  must  appear  that  the  vendor 
has  a  lawful  right  to  convey  such  less  estate. 
Thus  the  question  arises,  whether  the  vendee 
can  have  a  decree  for  a  conveyance  by 
the  husband  of  his  life  estate  in  the  lands 
of  the  wife,  during  her  life  ?    A  tenancy  by 

tbe  ajirreenieiit  of  tbe  husband,  wbat  becomes  of  the 
plaintiff's  case?  Tbe  point,  that  tbe  court  should 
compel  tbe  husband  to  coerce  tbe  wife  to  join  with 
him  in  the  conveyance,  was  abandoned.  The  coun- 
sel did  not  urgre  that  that  is  tbe  law  now.  and  that 
the  husband  was  to  eo  to  prison  if  she  refuses  to 
concur.  It  is  not  necessary,  therefore,  to  sro  Into  tbe 
class  of  cases  upon  that  subject,  the  authority  of 
which  has  been  very  much  weakened.  They  were 
much  shaken  by  the  remark  of  the  lord  chancellor, 
upon  the  difficulty  of  a  court  of  equity  compelliufir 
her  to  consent  to  a  fine,  while  the  court  of  common 
pleas  always  examines  her  to  ascertain  whether  she 
acts  freely,  and  if  they  find  her  to  be  under  con- 
straint, still- her  consent  must  be  taken,  or  the  hus- 
band will  be  punished.  That  point,  however,  is  not 
pressed  here."  . 


the  curtesy  is  only  consummated  by  the 
death  of  the  wife  ;  and  I  apprehend  that  the 
husband  has  only  a  limited  usufmctuary 
right  during  the  life  of  his  wife,  a  right  to 
receive  the  rents  and  issues.  His  right  to 
lease  his  wife's  lands,  without  her  joining  in 
the  lease,  is  doubted :  See  Lomax's  Digest 
vol.  2,  p.  90.  I  am  therefore  of  opinion  that 
the  demurrer  to  the  bill  must  be  sustained, 
on  two  grounds ;  to  wit,  1.  That  any  decree 
which  equity  can  render  must  be  in  full  sat- 
isfaction of  the  plaintiff's  claim ;  it  cannot 
sustain  a  bill  for  a  specific  performance  in 
part,  with  a  right  to  resort  to  a  court  of  law 
for  the  recovery  of  damages  for  the  residue : 
and  2dly,  That  a  husband  cannot  be  decreed 
to  convey  a  life  estate  in  his  wife's  lands, 
during  her  life.  The  plaintiff  suggested, 
that  although  the  court  might  refuse  to  givt 
a  decree  for  a  specific  performance  of  the 
contract,  it  might  rescind  the  contract,  under 
the  prayer  for  general  relief.  I  think  other- 
wise. The  prayer  for  general  relief  in  addi- 
tion to  a  prayer  for  specific  relief,  will  only 
authorize  such  a  decree  as  is  consistent  with 
the  specific  relief  sought." 

In  conformity  with  this  opinion,  the  circuit 
court,  sustaining  the  demurrer,  decreed  that 
the  bill  of  the  plaintiff  be  dismissed,  and 
that  the  plaintiff  pay  to  the  defendant  hit 
costs. 

On  the  petition  of  the  plaintiff,  an  appeal 

was  allowed. 

261  *The   cause   was  submitted  without 

argument,  by  William  A.  Harrison  for 

the   appellant,    and  George  H.  Lee   for  the 

appellee. 

PKR  CURIAM.     Decree  affirmed. 


Note  by  tbe  reporter.— In  fifortlock  v.  Bnller.  10 
Ves.  816,  lord  Eldon  says:  "I  agree,  if  a  man  harinr 
partial  interests  in  an  estate,  chooses  to  enter  into 
a  contract,  representing  it,  and  affreelng  to  sell  it  as 
his  own.  it  is  not  competent  to  him  afterwards  to 
say,  thoufiTh  he  has  valuable  interests,  he  has  not 
the  entirety,  and  therefore  the  purchaser  shall  not 
have  the  benefit  of  his  contract  For  the  purpose  of 
this  jurisdiction,  the  person  contractinir  under 
those  circumstances  is  bound  by  tbe  assertion  in 
his  contract:  and  if  the  vendee  chooses  to  take  as 
much  as  he  can  have,  he  has  a  riffht  to  that,  and  to 
an  abatement;  and  the  court  will  not  hear  the 
objection  by^  the  vendor,  that  the  purchaser  cannot 
have  the  whole.'*  Lord  Eldon  repeats  the  same 
doctrine  in  Mestaer  v.  Gillespie,  11  Ves,  6ia  "It  is 
familiar.*'  he  says,  "to  come  to  this  court  for  a 
specific  performance  of  an  agreement,  the  whole 
benefit  of  which  the  party  cannot  have:  and  if  he 
waives  that  part,  it  is  not  competent  to  the  other 
party  to  refuse  to  perform  the  rest."— "No  one,"  he 
observes  in  Wood  v.  Griffith,  1  Swanst  54,  "will 
dispute  this  proposition,  that  if  a  man  offers  to  sell 
an  estate  in  fee  simple,  and  it  appears  that  he  is 
unable  to  make  a  title  to  the  fee  simple,  he  cannot 
refuse  to  make  a  title  to  all  that  he  has.  The  pur- 
chaser may  insist  on  havinir  his  estate,  such  as  it 
is.  The  vendor  cannot  say  that  he  will  give  nothlnr. 
because  he  is  unable  to  give  all  that  he  has  con- 
tracted to  give.  If  a  person  possessed  of  a  term  for 
100  years  contracts  to  sell  the  fee.  he  cannot  compel 
the  purchaser  to  take,  but  the  purchaser  can  compel 
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him  to  convey,  tiie  term,  and  this  court  will  arrange 
the  equities  between  the  parties. "  Other  authorities 
snstain  the  same  view.  See  Milliffan  y.  Oooke,  16 
Yes.  1 :  Todd  v.  Gee,  17  Ves.  874  ;  Western  v.  Russell, 
SVe8.ftBeam.  102;  Waters  v.  Travis,  9  Johns.  450; 
Morgan's  heirs  v.  Morgan.  2  Wheat.  SOS.  note  d. ; 
Sngden  on  Vendors  198,  9. 

The  plaintiff  in  a  bill  for  specific  performance 
most  not,  however,  call  upon  the  other  party  to  do 
an  act  which  he  is  not  lawfully  competent  to  do. 
*lf, "says  lord  Redesdale,  "a  party  is  compelled  to 
do  an  act  which  he  is  not  lawfully  authorized  to  do, 
be  is  exposed  to  a  new  action  for  dama^res  at  the 
rait  of  the  person  injured  by  such  act:  and  there- 
fore, if  a  bill  is  filed  for  a  specific  performance  of 
an  agreement  made  by  a  man  who  appears  to  have 

had  a  bad  title,  he  is  not  compellable  to  execute 
8fl9    it,  unless  the  party  *seekinir  performance  is 

willing  to  accept  such  a  title  as  he  can  give; 
and  that,  only  in  cases  where  an  injury  would  be 
sQstainedby  the  party  plaintiff,  in  case  he  were 
not  to  get  such  an  execution  of  the  ag'reement  as 
the  defeodant  can  give.  I  take  the  reason  to  be  this, 
amongst  others:  not  only  that  it  is  laying  the 
foQDdatlon  of  an  action  at  law,  in  which  damag'es 
may  be  recovered  ag'ainst  the  party,  but  also  that 
it  is,  by  possibility,  injuring  a  third  person  by 
creating  a  title  with  which  he  may  hare  to  con- 
tend." Harnett  V.  Yielding.  8  Sch.  &  Lef.  564.  See 
also  Ellard  v.  Lord  Llandaff;  1  Ball  &  Beat  861. 

Neither  (It  seems)  must  the  plaintiff  by  his  bill 
seek  that  which  was  prayed  by  the  bill  here,  viz.  a 
decree  giving  the  plaintiff  a  conveyance  of  that 
which  the  defendant  can  convey,  and  allowing  the 
plaintiff  to  proceed  at  law  to  recover  damages 
against  the  defendant  for  that  which  he  cannot 
convey.  The  first  ground  taken  in  the  opinion  of 
the  Judge  of  the  circuit  court,  to  wit,  that  a  court  of 
equltyoughtnot  to  sustain  the  bill  for  a  specific 
performance  as  to  part,  and  allow  the  plaintiff  to 
proceed  at  law  for  the  recovery  of  damages  as  to 
the  residue,  is  that  on  which  the  court  ot  appeals 
affirmed  the  decree,  as  the  reporter  has  been 
informed  by  one  of  the  judges.  On  this  subject, 
■ee  Wood  v.  Rowe,  8  Bligh  595. 


263     *Hill    V.    Salem   and   Pepper's    Ferry 
Turnpike  Company.* 

August,  1842.  Lewlsburg. 
(Absent  Brooke.  J.) 
Appeals-Matter    of    RIffbt— Roads— Construction    of 

Statute. t— Construction  of  the  act  of  April  16, 1831. 
declaring  that  appeals  to  the  circuit  courts  shall 
be  demandable  as  of  right  from  the  orders  of  the 
connty  or  corporation  courts  in  controversies  con- 
cerning mills,  roads,  or  the  like. 
Ssaw— Same— SaoM.— Where,   upon  the  application 

*Por  monorraphlc  note  on  Appeal  and  Error,  see 
eadofcase. 
tAppeals— flatter  of  WzM—Romd».— See  foot-notes  to 

Hancock  v.  Richmond  and  Petersburg  R.  Co..  3 
QratL  388:  Trevillan  v.  Louisa  R.  Co.,  3  Gratt  826; 
Chesapeake  &  Ohio  Canal  Co.  v.  Hoye.  2  Oratt.  511. 
See  monographic  note  on  "Appeal  and  Error"  at  end 
of  case. 

The  principal  case  is  cited  in  Chesapeake  &  Ohio 
Canal  Co.  v.  Hoye,  8  Gratt  682,  583;  Senter  v.  Pugh 
•  Gratt  861;  Wheeling  Bridge  &  Terminal  Ry.  Co. 
▼.  Wheeling  Steel  &  Iron  Co..  41  W.  Va.  751.  84  S.  E. 
Bep.668. 


of  a  turnpike  company,  a  county  court  appoints 
freeholders  to  assess  damages  to  a  tract  of  land 
which  will  result  from  opening  a  turnpike  road 
through  it,  and  upon  a  report  being  made  by  the 
freeholders,  it  is  affirmed  by  the  connty  court  and 
entered  of  record,  an  appeal  to  the  circuit  court 
is  not  demandable  of  right  from  such  order  of  the 
county  court 

By  an  act  of  assembly  passed  the  2l8t  of 
March  1838  (Sess.  Acts  1838,  p.  120,)  a  com- 
pany was  incorporated  by  the  name  and  style 
of  "The  Salem  and  Pepper's  ferry  turnpike 
company,"  subject  to  the  provisions  of  the 
act  prescribing-  certain  general  regulations 
for  the  incorporation  of  turnpike  companies, 
2  R.  C.  p.  211,  ch.  234. 

Application  being  made  by  the  Salem  and 
Pepper's  ferry  turnpike  company  to  the  court 
of  Montgomery  county,  under  the  7th  section 
of  the  act  last  cited  (p.  213, 14,)  the  court  ap- 
pointed live  freeholders  to  assess  the  damages 
which  would  result  from  opening  the  turnpike 
road  through  certain  lands  of  James  A.  Hill 
and  others.  Upon  a  report  being  after- 
wards returned  by  the  freeholders,  Hill,  for 
himself,  and  lets  agent  for  the  other  land- 
owners, moved  the  court  to  quash  the  same  ; 
but  his  motion  was  overruled,  and  no  good 
cause  being  shewn  against  the  report  in  the 
opinion  of  the  court,  the  same  was  affirmed 

and  entered  of  record. 
264  *From  this  order,  Hill  prayed  an 
appeal  to  the  circuit  court  ;  and  upon 
his  entering  into  bond  with  security,  con- 
ditioned to  pay  all  costs  which  might  be 
awarded  against  him,  the  county  court 
allowed  the  appeal. 

In  the  circuit  court,  the  appellees  moved 
the  court  to  dismiss  the  appeal,  upon  the 
ground  that  the  county  court  had  no  power  to 
grant  the  same  ;  and  this  motion  prevailed. 

Thereupon,  on  the  petition  of  Hill,  a 
supersedeas  was  awarded  by  a  judge  of  this 
court  to  the  judgment  of  the  circuit  court. 

The  act  of  April  16, 1831,  establishing  the 
circuit  superior  courts,  (Sess.  Acts  1830-31,  p. 
50,  §  30,)  declaring  that  appeals  to  the  circuit 
courts  shall  be  demandable  as  of  right  from 
the  orders  of  the  county  or  corporation  courts 
in  controversies  concerning  mills,  roads,  or 
the  like,  and  in  certain  other  cases  which  are 
specified,  and  then  declaring  that  all  other 
cases  may  be  brought  before  the  circuit 
courts  by  writ  of  error  or  supersedeas,  upon 
petition  assigning  error ;  the  question  was, 
whether  the  order  of  the  county  court  ap- 
pealed from  in  this  case  was  an  order  in  a 
controversy  concerning  a  road,  within  the 
meaning  of  the  said  act  of  April  1831? 

The  attorney  general,  for  the  plaintiff  in 
error,  said,  that  in  this  case,  as  well  as  in 
cases  under  the  act  concerning  public  roads, 
2  R.  C.  p.  233,  ch.  236,  the  controversy  is 
about  the  injury  which  the  individual  sus- 
tains by  taking  his  private  property  for 
public  uses ;  that  whether  the  public  right 
be  exercised  at  the  instance  of  a  turnpike 
company  or  a  county  court,  the  case  is  not 
varied  ;  it  is  still  a  public  proceeding.  The 
act  prescribing  regulations  for  the  incorpora- 
tion of  turnpike  companies  does  not  regulate 
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the   mode    of    taking:    appeals ;  and    in  the 
absence     of    any    special    regulation, 

265      *the   general  law  allowing  appeals  in 
controversies  concerning  roads  ought 

to  govern  the  case. 
M'Comas  was  counsel  for  the  defendants 

in  error,  but  did  not  argue  the  case. 

PER   CURIAM.     The    judgment   of    the 
circuit  court  is  affirmed. 
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15.  Controversy   of  Jurisdictional  Amount  Must 

Be  Continued  in  Appellate  Court. 
14  Fraud  on  Jurisdiction. 

G.  Matters  Not  Merely  Pecuniary. 

1.  Must  Be  Directly  the  Subject  of  Controversy. 
8.  Controversies  Touching  the  Title  or  Bounda- 
ries of  Land. 

t  Right  to  LcTy  Tolls  or  Taxes. 

4.  Controversies  Touching  a  Franchise. 

5.  Controversies  Touching  the  Constitutionality 

of  a  Law. 
t  Controversies  Touching  the  Probate  of  Wills. 

7.  Controversies  Touching  Mills. 

8.  Mandamus  Cases. 
8-  Certiorari  Cases. 

XIV.  Limitation  to  Appeal. 
A.  Generally. 

1.  Law  Governing. 

2.  Changes  in  Law. 

^  Statutes  Mandatory. 
4.  No  Objection  Necessary. 
^  Applicable  to  Commonwealth. 
4  Laches. 


B.  Period  of  Limitation. 

1.  Final  Decrees  and  Judgments. 

a.  Virginia. 

b.  West  Virginia. 

2.  Interlocutory  Decrees  and  Judgments. 
8.  Calculation  of  Period. 

C.  No  Inquiry  into  Merits. 

XV.  ConclQslTeness  of  Decrees  of  Appellate  Courts. 

A.  Of  Court  of  Appeals. 

1.  Generally. 

2.  On  Questions  of  Jurisdiction. 

3.  On  Lower  Court. 

4.  On  Rehearing. 

5.  On  Bill  of  Review. 

6.  Power  of  Court  of  Equity. 

7.  On  Second  Appeal. 

8.  Persons  Bound, 

B.  Of  General  Court 

XVI.  Appeal  Bonds. 

A.  Not  a  Contract 

B.  Dependent  on  Judgment 

C.  When  Required. 

D.  Time  to  Execute  Bond. 

E.  Failure  to  Give  Bond. 

F.  Suspension  of  Decree. 

G.  Obligor  in  Bond. 
H.  Obligee  in  Bond. 

I.  Where  Appeal  Bond  Should  Be  Given. 

J.  Condition  of  Bond. 

K.  Effect  on  Attachment 

L.  Defective  Bonds. 

M.  Filing  of  Bond. 

N.  Insufficiency  of  Security. 

O.  RIghU  of  Surety. 

P.  Action  on  Bond. 

XVII.  Appeals  from  Inferior  Tribunals. 

A.  In  Civil  Cases. 
1.  Generally. 

8.  Appeals  from  Justices.  « 

a.  Technical  AppeaL 

b.  CertiorarL 

c.  Jurisdictional  Amount 

d.  Cases  Tried  by  Jury. 

e.  Harmless  Error. 

5.  Appeals  from  County  Court 

4.  Appeals  from  Decision  of  Mayor. 

6.  Appeals  from  Decision  of  Recorder. 

8.  Appeals  from  Decision  of  City  Council. 

7.  Appeals  from  Decision  of  Board  of  Supervis- 

ors. 

8.  Appeals  from  Decision  of  County  Commission- 

ers. 

9.  Appeal  from  Corporation  Court 

10.  Appeal  from  Auditor. 

11.  Review  in  Appellate  Court 

a.  Generally. 

b.  Errors  Correctlble. 

c.  Informal  Plea. 

d.  Amendment  of  Pleadings. 

e.  New  Evidence  in  Superior  Court 

f.  Where  Judgment  Is  Reversed. 
12.  Review  of  Action  of  Circuit  Court. 

B.  In  Criminal  Cases. 

1.  Generally. 

2.  Appeal  from  Justices. 

8.  Appeal  from  Decision  of  Mayor. 
XVIIL  Appeals  of  Right 

A.  Controversies  Concerning  Roads. 

B.  Controversies  Concerning  Wharves. 

C.  Controversies  Concerning  Mills. 

D.  Appointment  or  Qualification  of  Personal  Rep- 
resentatives. 
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E.  Judgment  on  Forthcoming  Bond. 

F.  Remedy  for  Refusal. 

XIX.  Appeals  to  Supreme  Court  of  United  States. 


I.  OENERAL  PR1NCIPLB5. 

A.  RIGHT  OF  APPEAL  NOT  ABSOLUTE.-The 
rlffht  to  have  a  decision  reviewed  is  not  an  absolute 
rlffht  like  tbe  rig-ht  to  be  beard  in  an  original  suit, 
but  is  subject  to  such  conditions  and  restrictions  as 
the  legislature  may  put  upon  it.  Casanova  ▼. 
Kreusch^21  W.  Va.  720. 

But  the  right  to  an  appeal  or  writ  of  error  is  a 
legal  right  where  it  exists  at  all.  and  If  the  appellate 
court  thinks  there  Is  error  In  the  decree  prejudi- 
cial to  the  appellant,  an  appeal  and  supersedeas 
must  be  granted,  though  the  court  were  satisfied 
that  the  only  object  of  the  appeal,  was  to  keep  the 
property  in  the  appellant's  hands  as  long  as  possible 
without  giving  security  for  the  rents  and  profits. 
Perry  v.  Horn.  21  W.  Va.  782. 

Rests  with  Appellate  Court.— Whether  a  party  has 
a  right  to  appeal  is  not  a  question  for  the  lower,  but 
for  the  appellate,  court  Todd  v.  Gallego,  etc.,  Mfg. 
Co.,  84  Va.  586,  COS,  5  S.  E.  Rep.  076. 

How  Taken  Away.— The  right  to  appeal  can  only 
be  taken  away  by  express  enactment  or  by  implica- 
tion equally  plain.  Leigh  ton  v.  Maury,  76  Va.  866; 
Ex  parte  Lester,  77  Va.  663. 

B.  REAL  CONTROVERSY  MUST  EXIST.-When- 
ever  It  appears  from  the  record,  or  is  shown  by 
extrinsic  evidence,  that  there  is  no  controversy 
existing  between  the  litigants,  or.  if  It  once  existed, 
it  has  been  settled  or  has  ceased  to  exist,  the  writ 
of  error  or  appeal  will  be  dismissed.  Courts  do  not 
sit  to  determine  moot  questions.  Franklin  v.  Peers, 
96  Va.  602,  29  S.  £.  Rep.  821;  Shumate  v.  Spllman,  1 
Va.  Dec.  604. 

5ettlenent  of  Coatroveray  Poodlofr  Appeal.— Gener- 
ally, if.  pending  an  appeal  or  writ  of  error,  the 
matter  of  controversy  in  the  suit  be  settled,  the 
court  of  appeals  will  simply  dismiss  the  appeal  or 
writ  of  error  without  deciding  the  merits  merely  to 
determine  as  to  costs,  and  will  not  pass  on  the  ques- 
tion of  costs.  Ferguson  v.  Mlllender,  82  W.  Va.  80,  9 
S.  E.  Rep.  88. 

So  where,  after  a  writ  of  error  was  granted  to 
the  Judgment  of  the  circuit  court  refusing  to  grant 
the  plaintiff  In  error  a  mandamus  to  compel  the 
clerk  of  the  board  of  election  commissioners  to 
give  him  a  certlficatie  of  election,  it  appeared  that 
the  contest  had  been  decided  In  a  proper  proceed- 
ing, the  writ  of  error  was  dismissed.  Franklin  v. 
Peers.  95  Va.  602,  29  S.  E.  Rep.  321. 

Matter  In  Controversy  Ceasing  to  BzUt.— When  the 
matter  In  controversy  is  the  possession  of  an  office, 
and  the  plaintiff  In  error  falls  to  file  a  brief  or 
prosecute  his  writ  of  error  until  after  the  expira- 
tion of  the  term  of  the  office  In  question,  the  writ  of 
error  will  be  dismissed  at  the  costs  of  plaintiff  In 
error.  Taylor  v.  Maynor,  46  W.  Va.  588,  88  S.  E.  Rep. 
260. 

That  the  term  stated  In  a  declaration  In  eject- 
ment hsis  expired,  previous  to  the  decision  on  an 
appeal.  Is  a  circumstance  of  no  Importance. 
Baker  v.  Seekrlght.  1  H.  &  M.  177. 

An  appeal  from  a  judgment  In  ejectment  does  not 
abate  by  the'death  of  the  lessor  of  the  plaintiff,  not- 
withstanding such  lessor  claimed  the  land  for  life 
only.    Medley  v.  Medley,  8  Munf.  191. 

C.  WHETHER  NEW  ACTION  OR  NOT.— Writs  of 
error  and  appeals  In  chancery  causes  are  In  their 
nature  new  actions.  Bailey  v.  McCormlck,  28  W.  Va. 
96. 
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Suitors'  OAth  Laws.— A  supersedeas  is  a  new  rait 
within  the  meaning  of  the  "suitors'  oath"  lam, 
and  the  error  in  the  judgment  below  is  a  cause  of 
action  within  the  meaning  of  the  statute,  beDce 
where  It  occurred  after  the  1st  of  April,  1865,  the  act 
of  Feb.  28, 1866,  does  not  apply  but  that  of  Ifarch  Ist, 
1866,  governs.  Nadenbousch  v.  Sharer,  2  W.  Va.  95 : 
Hlgglnbotham  v.  Haselden,  8  W.  Va.  17. 

A  motion  by  the  defendant  In  error  against  the 
plaintiff  in  error,  for  a  rule  requiring  him  to  take 
the  ''suitors'  oath"  as  provided  by  Act  of  Feb.  28, 
1865.  is  not  made  too  late,  when  made  at  a  term  pre- 
ceding that  at  which  the  cause  could  under  the 
rules  of  the  court  be  heard.  Hlgglnbotham  v.  Has- 
elden, 8  W.  Va.  17. 

The  act  of  March  Ist,  1866,  relieving  appellants 
under  a  writ  of  supersedeas  from  the  necessity  of 
taking  the  "  suitors*  oath  '*  applies  as  well  to  appeals 
and  writs  of  error  as  to  a  technical  supenredeas. 
Hlgglnbotham  v.  Haselden,  8  W.  Va.  17. 

D.  CHANGES  IN  LAW. -Where  a  change  In  the 
mode  of  correcting  errors  is  made  while  a  suit  Is 
pending,  tbe  new  law  is  applicable.  Lewis  v.  Ar- 
nold, 18  Gratt  464. 

E.  SPECIAL  COURTS  OF  APPEALS. 
Constitutionality.— The  Act  of  March  81,  1848,  Sess. 

Acts,  p.  51,  establishing  a  special  court  of  appeals  is 
constitutional,  and  does  not  impair  vested  rights 
since  a  suitor  in  an  appellate  court  has  no  vested 
right  to  a  judgment  In  his  suit  pending  therein; 
BAiiDWiN,  J.,  saying :  "The  right  to  an  appeal  or  a 
writ  of  error.  Is  a  remedy  provided  for  a  supposed 
Injustice.  It  maybe  entirely  withheld,  as  It  Is  in 
many  instances ;  and  when  allowed,  can  be  exer- 
cised only  under  such  limitations  and  regulations 
as  the  law  prescribes.  Legislation  respecting  it  re- 
lates to  the  remedy  merely.  Justice  requires,  that 
when  once  allowed,  it  should  not  be  arbitrarily 
taken  away.  That  when  It  becomes  expedient  to 
abolish  a  court,  or  to  divide  the  business  before  It 
amongst  other  courts,  or  to  relieve  an  existing 
court  from  a  mass  of  business  which  It  cannot  trans- 
act within  a  reasonable  time,  some  other  tribunal 
should  be  substituted  to  dispose  of  the  cases  then 
pending  and  undetermined.  The  character  of  that 
tribunal  must  be  left  to  the  discretion  of  the  legis- 
lature, under  the  general  and  unlimited  authority 
to  regulate  the  jurisdiction  of  the  conrts  and  the 
judges  thereof ;  subject  to  the  single  limitation,  that 
the  i)ersons  authorized  to  determine  the  cases,  are 
judicial  functionaries,  appointed  and  compensated 
In  the  mode  pointed  out  in  the  constitution,  and 
holding  office  by  the  tenure  there  prescribed." 
Sharpe  v.  Robertson,  5  Gratt.  518. 

When,  in  pursuance  of  the  Act  of  1860-70.  ch.  171. 
S  5.  p.  227.  the  court  of  appeals  sent  a  cause  which 
had  been  pending  In  a  district  court  of  appeals,  to  a 
circuit  court,  that  was  a  decision  that  the  act  was 
constitutional,  and  that  the  circuit  court  had  juris- 
diction to  rehear  and  decide  the  same.  Cowan  ▼. 
Doddridge.  22  Gratt.  458  ;  Cowan  v.  Fulton,  23  Gratt. 
579:  Kent  v.  Dickinson,  25  Gratt  817. 

If  In  such  a  case  the  judge  of  the  circuit  court  re- 
fuses to  rehear  and  decide  the  same,  and  directs  It 
to  be  struck  from  the  docket,  no  appeal  can  be  taken 
from  his  judgment  where  the  matter  In  controversy 
Is  less  than  1500.  The  remedy  Is  by  application  to 
the  court  of  appeals  for  a  mandjimus  to  the  circuit 
judge,  to  compel  him  to  rehear  and  decide  the  case. 
Cowan  V.  Doddridge,  22  Gratt.  458;  Cowan  v.  Ful- 
ton, 28  Gratt.  579;  Kent  v.  Dickinson,  96  Gratt  817. 

The  act  of  February  28, 1872,  to  provide  a  special 
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coart  of  appeals.  Acts  of  1971-^  cli.  124,  p.  98,  which 
creates  a  special  court  of  appeals  to  consist  of  three 
Jadces  of  the  circuit  courts,  is  constitutional,  and 
the  decisions  of  the  court  are  valid  and  binding  on 
the  parties  in  the  causes  decided.  Bollinfir  v.  Lers- 
ner.  90  Gratt  96. 

Proper  Cases  for  Their  Dedsloii  under  Act  of  187a.— 
All  cases  pending  on  the  docket  of  the  supreme 
coart  of  appeals,  not  involvlnff  a  constitutional 
qaesUon  and  not  decided  in  the  court  below  by  one 
of  the  judres  of  the  special  court  of  appeals,  are 
proper  cases  to  be  sent  to  said  special  court  of  ap- 
peals for  decision;  and  it  Is  for  the  Judfires  of  the 
supreme  court  of  appeals  under  the  constitution 
and  the  statute  to  select  the  cases  to  be  sent  to  said 
fpecial  court.    Bollinfir  ▼.  Lersner.  26  Qratt  36. 

F.  MILITARY  COURT.— An  appeal  allowed  by  a 
lodffe  actlnfiT  under  military  authority  in  1869,  was  a 
▼alld  appeal,  and  was  confirmed  by  the  act  of  March 
&.  1870.  styled  the  enabling  act  BolUnff  v.  Lersner, 
asOrattM. 

G.  DEFINITIONS  AND  DISTINCTIONS. 
1.  Wrft  or  Ebror. 

Psraerly  a  Writ  of  RIflrht.— At  common  law  the 
mode  of  correcUufiT  the  error  of  an  inferior  court 
in  Its  final  Judsment  was  by  a  writ  of  error  issued 
i>7  the  appellate  court  as  a  matter  of  course,  it  beinir 
awritof  riffht,  except  in  cases  of  treason  and  fel- 
ooy;  and  it  is  only  by  reason  of  statute-law,  that  it 
ceases  to  be  a  writ  of  riffht.  Board  of  Education  t. 
Hopkins,  19  W.  Va.  84;  Dry  den  v.  Swinburn,  15  W. 
Va.  SS4;  Wlnfffield  v.  Crenshaw,  3  H.  &  M.  245. 

Only  Lies  from  a  Court  of  Record.— The  writ  of 
error,  at  common  law  lies  only  to  remove  a  cause 
from  a  court  of  record  of  competent  jurisdiction  to 
an  appellate  court.  It  does  not  lie  to  renew  the  pro- 
ceedings of  a  court  or  tribunal  not  of  record.  Rail- 
way Co.  V.  Board  of  Public  Works,  28  W.  Va.  264; 
Abrahams  ▼.  Com..  11  Leiirh  675. 

Hence  the  general  court  has  no  jurisdiction  to 
avard  a  writ  of  error  to  a  refusal  of  a  judfire  of  a 
drcnlt  superior  court  in  Tacatlon,  to  award  a  writ 
of  error  to  a  judgment  of  an  inferior  court  Abra- 
hams V.  Com..  11  Lelffh  675. 

PrscoediBg  Most  Be  Judicial.— The  writ  of  error 
mast  be  not  only  from  a  court  of  record,  but  it  must 
be  from  a  judg-ment  of  such  court  rendered  in  a  j  adl- 
cial  proceeding,  a  judfirment  founded  upon  a  judi- 
cial determination  of  a  controversy  in  a  suit  or 
action  itUer  parttit. 

It  does  not  lie,  even  from  a  court  of  record,  when 
tbe  order  or  judfirment  of  such  court  sought  to  be 
reviewed  is  simply  an  ex  parte  or  administrative 
order  or  proceeding:.  Railway  Co.  v.  Board  of  Pub- 
lic Works.  28  W.  Va.  264. 

la  Criminal  Coses.— It  is  only  by  the  common-law 
writ  of  error,  and  not  by  appeal  or  supersedeas, 
that  the  judgment  of  an  Inferior  court  upon  a  pre- 
sentment for  a  misdemeanor  can  be  reviewed  and 
rerersed  by  a  superior  court:  and  the  writ  of  e§ror 
may  issue  without  regard  to  the  costs  or  value  of 
the  judgment,  and  wiihout  the  assent  of  the  com- 
monwealth's attorney.  Temple  v.  Com.,  1  Va.  Cas. 
itt. 

2.  Appeal.— The  prima  facie  and  most  proper, 
meaning  of  an  ^'appeal,*'— though  it  has  differ- 
ent meaninsrs,  according  to  its  use,— is  a  process 
contlnuingr  the  same  suit,  in  order  to  obtain  a 
reheariufir  in  the  appellate  court,  where&n  new  evi- 
dence may  be  allowed,  and  a  new  trial  as  if  never 
tried,  as  in  appeals  from  justices.  See  Bailey  v. 
Mccormick.  28  W.  Va.    102,  108;  Bratt  v.  Marum.  24 


j  W.  Va.  662;  Mackin  v.  Taylor  County  Court  38  W. 
Va.  888, 18  S.  E.  Rep.  682. 

Unknown  at  ConiaM>n  Law.— Appeals  In  civil  cases 
were  altoflrether  unknown  at  common  law.  They 
are  a  proceeding  of  the  civil  law.  Winfirfleld  v. 
Crenshaw.  8  H.  ft  M.  245. 

The  appointment  of  a  firuardian  by  election  of  the 
infant,  after  he  arrives  to  the  afire  of  fourteen,  belufir 
made  on  the  chancery  side  of  the  county  court,  no 
writ  of  error  Vies  ty  K  superior  court  of  law.  to  re- 
view the  proceedinfiTs  on  sach  election  and  appoint- 
ment.   Ficklln  V.  Ficklln,  2  Va.  Cas.  204. 

Dependent  on  Statutes.— The  riirht  of  appeal  from 
the  judfirment  or  proceedings  of  a  court  of  record, 
beiuff  unknown  to  the  common  law,  must  depend 
upon  the  statutes  which  allow  It  in  certain  cases. 
Cooper  V.  Saunders,  1  H.  ft  M.  418. 

Must  Be  Taken  at  Once.— By  an  appeal  the  whole 
testimony  may  be  re-examined  by  the  higher  court, 
but  the  appeal  must  be  taken  at  once.    Wiuffleld  v.. 
Crenshaw,  3  H.  ft  M.  245. 

3.  SuPBBSBDEAS.— A  supersedeas  in  England  is 
merely  an  auxiliary  process,  and  so  it  is  In  some 
instances  in  this  country,  but  in  general  it  is  a  mode 
by  which  the  record  of  a  judgment  of  an  inferior 
court  is  removed  before  a  superior  jurisdiction. 
White  V.  Jones,  l  Wash.  116. 

It  was  said  in  Winfirfleld  v.  Crenshaw,  3  H.  ft  M.  245. 
that  in  practice  in  Vlrrinia  the  supersedeas  is  a 
substitute  for  a  writ  of  error  of  which  there  are 
few  or  no  instances  in  Virrinia. 

A  supersedeas  is  the  proper  remedy,  only  where 
the  error  is  apparent  on  the  face  of  the  proceedlngrs. 
and  where  the  person  seeking  to  reverse  the  judg- 
ment Is  a  party  in  the  court  below.  Winfirfleld  v. 
Crenshaw,  8  H.  ft  M.  245. 

Pailure  to  Perfect  Appeal.— If  an  appeal  be  taken, 
but  not  perfected  by  firlvlufir  bond  and  security,  a 
writ  of  supersedeas  to  the  same  judfirment  may  be 
obtained.    Day  v.  Pickett.  4  Munf.  104. 

Law  Oovernlns:.- A  supersedeas  must  be  governed 
by  the  law  in  operation  at  the  time  it  was  awarded. 
Clark  V.  Brown,  8  Gratt  549;  Yarborouirh  v.  Deshazo. 
7  Gratt  874. 

One  Sttpersodeas  to  Several  Jodirments.— One  super- 
sedeas to  five  judgments,  thoufirh  between  the  same 
parties,  and  upon  claims  of  the  like  nature,  and 
thoufirh  the  question  be  the  same  In  all  the  cases,  is 
irregular,  and  ought  to  bequashed  aslmprovidently 
allowed.  If  not  quashed  by  the  circuit  court  the 
appellant  is  entitled  to  his  costs  in  both  circuit 
court  and  court  of  appeals,  but  not  to  damages. 
Ay  res  v.  Lewellio,  3  Leigh  609. 

Presumption  That  Supersedeas  Was  Granted.— 
Although  the  petition  only  asks  for  an  appeal  and 
there  is  nothing  to  show  that  a  supersedeas  was 
granted,  except  the  fact  that  a  supersedeas  bond 
was  executed,  the  presumption  is  not  that  an  appeal 
only  was  granted  but  that  a  supersedeas  also  was 
granted,  so  as  to  stop  the  running  of  the  statute 
against  the  issuance  of  an  execution  of  the  decree 
appealed  from.  Baltimore,  etc.,  R.  Co.  v.  Vander- 
warker.  19  W.  Va.  266. 

4.  Writ  of  Error  Coram  Vobis.— The  remedy  for 
a  mere  clerical  error  was  formerly  by  writ  of  error 
coram  vobie  in  the  same  court  in  which  the  error 
was  committed,  but  it  is  now  by  motion  to  amend 
only  and  no  appeal  or  writ  of  error  lies.  Goolsby 
V.  St  John,  25  Gratt.  146. 

By  the  statute  of  1819  the  remedy  by  motion  in  the 
same  court  was  extended  to  mistakes  in  the  judg- 
ment of  the  court  which  can  be  corrected  by  any  ver- 
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diet,  bond,  note,  bill,  etc.,  in  the  record.  Eubank  v. 
Ralls,  4  Leiffb  308.  316  ;  Com.  y.  Wlnstons,  5  Rand.  646. 
As  to  wbat  is  sucb  an  error  as  may  be  corrected 
by  motion  in  the  lower  court,  see  monosrraphlc  notes 
on  "Judfirments"  appended  to  Smith  v.  Charlton,  7 
Gratt.  425,  and  "Amendments"  appended  to  Snead 
v.  Coleman,  7  Oratt.  900. 

In  Bent  v.  Patten,  1  Rand.  25,  the  court  decided 
that  by  the  adoption  of  S  108,  1  Rev.  Code,  p.  612,  it 
was  not  the  purpose  of  the  legislature  to  enlarge 
the  subjects  amendable  :  that  the  i08th  section 
looked  only  to  clerical  errors— errors  made  by  the 
clerk  and  dependincr  upon  comparisons  and  calcula- 
tions to  be  made  by  him,  and  which  miffht  be  readily 
and  safely  reformed  by  reference  to  other  state- 
ments contained  in  the  proceedings  ;  that  judicial 
errors— errors  firrowinff  out  of  a  mistaken  applica- 
tion of  the  law  to  the  facts— were  still  to  be  rem- 
edied by  appeal  to  a  superior  tribunal.  Compton  y. 
Cline,  6  Gratt.  137. 

Does  Not  Lie  In  Court  of  Appeals.— A  writ  of  error 
coram   voids  does  not  lie  in  the  court  of  appeals, 
nor  is  the  power  to  arrant  them  conferred  by  act 
Feb.  24^  1820.    Reid  r.  Strlder,  7  Gratt  76. 
Certiorari. 

At  Conmon  Law.— The  writ  of  certiorari  lies  at 
common  law  to  examine  and  reverse  or  affirm  pro- 
ceedings and  judfirments  in  inferior  courts,  and  for 
the  purpose  of  removing  not  only  lesral,  but  equi- 
table proceedlnfiTS  also.  Cooper  v.  Saunders,  1  H.  & 
M.  413. 

A  certiorari  may  be  awarded  in  cases  before  Jus- 
tices of  the  peace,  in  orders,  summary  proceedings 
and  trials,  before  newly-created  Jurisdictions,  and 
where  the  party  cannot  have  a  writ  of  error.  It 
will  lie  after  verdict,  and  before  judgment,  and  an 
inquisition  in  case  of  rioters,  not  beluff  a  verdict,  it 
will  lie  to  brluff  up  such  inquisition.  Mackaboy  v. 
Com.,  2  Va.  Cas.  268. 

In  Morgan  v.  Ohio  River  R.  Co.,  39  W.  Va.  17,  19  S. 
£.  Rep.  588,  Brannon,  P.,  said,  that  it  might  be  ques- 
tioned whether  S  2,  ch.  110,  Code  W.  Va.  1887.  extended 
the  writ  of  certiorari  to  any  additional  cases,  but 
that  S  8  merely  widened  the  remedial  powers. 

Where  a  new  tribunal  acts  in  a  cause  in  a 
manner  different  from  the  common  law.  no  writ  of 
error  would  lie  to  its  judgments.  In  such  case  the 
common  law  gave  a  mode  of  reviewing  such  Judg- 
ments. This  mode  was  by  writ  of  c*r«orari,  which 
however  was  not  a  writ  of  right  Board  of  Educa- 
tion V.  Hopkins,  19  W.  Va.  84;  Dryden  v.  Swinbum, 
16  W.  Va.  234;  Cunningham  v.  Squires,  2  W.  Va.  42S; 
Rldgway  v.  Hinton.  25  W.  Va.  664. 

The  ex  parte  settlement  of  a  sheriff,  confirmed  by. 
the  county  court,  being  purely  statutory  and  not 
according  to  the  course  of  the  common  law.  In  the 
absence  of  a  statute  authorizing  the  reviewal  by 
writ  of  error,  must  be  reviewed  by  certiorari. 
Board  of  Education  v.  Hopkins,  19  W.  Va.  84. 

Or  a  contested  election  case  before  the  board  of 
supervisors  of  a  county.  Cunningham  v.  Squires, 
2  W.  Va.  422;  Burke  v.  Supervisors,  4  W.  Va.  371. 

Or  a  contested  election  case  before  the  county 
court  under  ch.  118,  Acts  1872-3  of  W.  Va.  Dryden  v. 
Swinburn,  15  W.  Va.  284. 

In  West  Virginia  the  writ  of  certiorari  will  lie 
from  the  circuit  court  to  the  county  commissioners 
assembled  In  special  session  to  ascertain  the  result 
of  an  election.  Chenowith  v.  CommiSBloners,  26  W. 
Va.  230. 

The  common-law  function  of  the  writ  (now 
ancillary)  was  to  remove  a  civil  cause  from  an  in- 


ferior to  a  superior  court,  before  Judgment  where 
the  superior  court  had  original  Jurisdiction,  and 
could  administer  the  same  Justice  as  the  court  be- 
low, and  the  case  was  there  retained  and  tried.  Bee 
V.  Seaman.  36  W.  Va.  881, 15  S.  E.  Rep.  173. 

The  principal  use  of  this  writ  before  1868  was  to 
bring  up  records,  in  whole  or  in  part  in  aid  of  some 
other  proceeding ;  but  the  statute  of  1882.  as  now 
found  in  the  Code,  p.  742,  ch.  110,  has  very  much  en- 
larged its  scope,  giving  power  to  rehear  after  judg- 
ment on  the  evidence  certified,  as  well  as  correct 
errors  in  law,  and  in  a  proper  case  to  retain  for  trial 
da  novo,  being  thus  in  effect  an  appeal  from  the 
judgment  of  a  justice  In  a  certain  class  of  cases. 
Xiong  V.  Ohio  River  R.  Co.,  35  W.  Va.  333,  18  S.  £.  Rep. 
1010. 

Bx  Parte  or  Admlolstratlve  Proceedioffs.— .£^  jtarie 
or  administrative  orders  or  proceedings  when  re- 
viewable, are  likewise  the  subjects  of  a  writ  of  cer- 
tiorari, and  they  are  never  reviewable  by  writ  of 
error.  Railway  Co.  v.  Board  of  Public  Works,  28  W. 
Va.  264. 

Copy  of  Record  Mast  Accompany  Writ— A  copy  of 
the  record  must  accompany  every  application  for  a 
certiorari.    Triplett  v.  Tyler,  4  H.  &  M.  41& 
By  Statute. 

Oenerally.— The  original  writ  of  certiorari  now  bo 
extensively  used,  and  performing  such  important 
functions,  in  West  Virginia,  (the  common-law  origi- 
nal writ  of  certiorari  enlarged  In  Its  functions  and 
efficacy  by  ch.  110,  S  2,  Code,)  is  an  appellate  wilt 
—the  counterpart  of  the  writ  of  error.  Morgan  v. 
Ohio,  etc.,  Co..  39  W.  Va.  17,  19  S.  E.  Rep.  588. 

"The  use  of  this  writ  Is  now  pretty  well  under- 
stood and  its  limits  well  defined,  though  the  practice 
is  not  the  same  in  all  jurisdictions.  It  Is  generally 
used  In  such  cases  as  might  otherwise,  without  its 
intervention,  leave  the  party  remediless.  It  is  con- 
sidered as  an  extraordinary  remedy  resorted  tafor 
the  purpose  of  supplying  a  defect  of  Justice  in  cases 
obviously  entitled  to  redress,  aind  yet  unprovided 
for  by  the  ordinary  forms  of  proceeding.  Even  in 
cases  where  the  law  has  provided  a  remedy  by  writ 
of  error  or  appeal  this  writ  may,  under  special  cir- 
cumstances, be  invoked,  as  for  instance,  if  by  the 
act  of  the  court,  either  oppressively  or  erroneously, 
the  writ  of  error  or  appeal  is  refused:  or.  If  by  the 
act  of  the  clerk,  negligently  or  wilfully  caused,  the 
writ  of  error  was  defeated ;  or,  if  by  the  contrivance 
or  procurement  of  the  adverse  party  the  same  re- 
sult is  effected :  or,  even,  if  by  inevitable  accident, 
or  the  misfortune  without  blame  of  the  party 
injured  he  has  been  prevented  from  having  the 
benefit  of  a  second  investigation  of  the  facts  of  the 
cause,  by  the  prescribed  mode  of  a  writ  of  error  or 
appeal,  certiorari  may  be  resorted  to  as  a  substitute 
for  redress.  But  In  all  cases  the  party,  praying  for 
this  extraordinary  remedy,  must  have  merits  on  his 
side  and  pursue  it  in  proper  time.  Time  has  always 
be^  considered  an  important  circumstance  In  the 
application  of  this  writ,  and  redress  by  this  means 
should  be  sought  as  soon  as  possible  after  the  hap- 
pening of  the  event  which  rendered  it  necessary  to 
resort  to  it."  Snydbb,  J.,  In  Poe  v.  Machine  Works. 
24  W.  Va.  517. 

A  Discretionary  Writ.— The  writ  of  certiorari  Is  not 
a  writ  of  right  except  at  the  suit  of  the  common- 
wealth. It  is  a  discretionary  writ  but  it  should  not 
issue  where  there  is  other  adequate  remedy,  or  if  H 
be  a  matter  of  no  serious  complaint  or  injury.  Bat 
this  discretion  is  not  a  purely  arbitrary  discretion, 
but  a  discretion  to  be  regulated  by  precedents  and 
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eataUisbed  principles;  bence,  the  decision  would  be 
reyersed,  which  awarded  the  writ  of  certiorari  when 
according  to  the  precedents  and  principles  laid  down 
as  ffoveroinff  in  such  cases,  no  writ  should  have  been 
awarded,  and  on  the  other  hand  if  a  writ  had  prop- 
erly been  awarded,  and  was  afterwards  quashed 
as  improvidently  awarded,  the  appellate  court 
would  reverse  such  decision,  and  it  would  also  re- 
Terse  it.  if  the  court  below  had  improperly  refused 
tofrrant  such  writ  when  the  appellant  had  a  riffht 
to  have  it  awarded  in  accordance  with  the  prece- 
dents and  principles  laid  down  as  regulating  such 
writ,  and  he  had  no  other  redress  except  such  re- 
Tlew  and  reversal.  Welch  v.  County  Court,  29  W. 
Va.  a.  1  S.  E.  Rep.  887. 

(Ho  Other  Remedy  Available.— The  general  rule  is 
that  where  the  party  aggrieved  can  obtain  redress 
by  appeal  or  writ  of  error  he  will  not  be  allowed  the 
nnusual  remedy  by  certiorari.  Poe  v.  Machine 
Works.  t4  W.  Va.  517. 

If  persons  having  a  remedy  by  appeal,  permit  the 
time  to  expire,  certiorari  will  not  issue  for  their  re- 
lief, unless  upon  a  special  showing  that  it  was  not 
dae  to  the  applicant's  negligence.  Poe  v.  Machine 
Works.  24  W.  Va.  617. 

So  in  Beasley  v.  Beckley,  26  W.  Va.  88.  the  denial 
of  the  writ  of  certiorari  to  the  Judgment  of  a  mayor 
imposing  a  fine  for  the  violation  of  a  city  ordinance 
was  approved  by  the  court  of  appeals  upon  writ  of 
error,  because  the  applicant  had  an  adequate 
remedy  by  appeal  to  the  circuit  court  by  1 280,  ch. 
SO.  Code  of  W.  Va..  as  amended  by  ch.  145.  Acts  1888. 

Dedrioa  Need  Not  Be  Pinal.— It  Is  not  necessary 
that  a  decision  be  final,  in  order  to  be  reviewed  by 
writ  of  certiorari.  Board  of  Education  v.  Hopkins,  10 
w<  va.  94. 

Sk  DiBTIMCTIORS. 

^AppeaUand  FWi*  o/  -B^or.— The  proceeding  by 
way  of  appeal  is  a  proceeding  of  the  civil  law.  while 
that  by  writ  of  error  is  a  proceeding  of  the  common 
law.   Winglleld  v.  Crenshaw,  8  H.  &  M.  245. 

One  of  the  most  prominent  differences  between 
an  appeal  and  a  writ  of  error  is  that  the  former 
most  be  prayed  and  allowed  in  the  court,  whose 
sentence  or  decree  is  sought  to  be  reviewed,  unless 
by  sutute  further  time  is  allowed,  while  the  latter 
being  a  writ  of  right  and  grantable  ex  debito  fusti- 
tif,  may  by  the  common  law.  be  sued  out  without 
leave  of  the  court  unless  barred  by  the  statute  of 
limitations.    Wingfleld  v.  Crenshaw.  8  H.  &  M.  245. 

At  law,  a  party  may  appeal  at  the  time  the  Judg- 
ment is  rendered;  or  he  may  afterwards  obtain  a 
writof  error  which  may  issue  after  the  Judgment 
Is  executed.    White  v.  Jones,  1  Wash.  116. 

The  express  grant  of  an  appeal  of  right  from  the 
coanty  to  the  circuit  courts  in  such  cases  does  not 
uke  away  the  general  right  to  have  the  case 
reviewed  in  the  circuit  court  by  writ  of  error  and 
topersedeas.  or  to  have  the  decision  of  the  circuit 
coart  reviewed  by  appeal,  or  .writ  of  error  and 
supersedeas.    £x  parte  Lester,  77  Va.  063. 

b.  Appeals  and  BiUe  of  Bevieto.—If  the  errors  com- 
plained of  be  errors  of  Judgment  in  the  determina- 
tion of  facts,  such  errors  can  be  corrected  only  by 
appeal  and  not  by  bill  of  review.  Rawll  ngs  v.  Rawl- 
lngs.76Va.76.88;  Kern  v.  Wyatt.  89  Va.  886,  891.  17 
S.  B.  Rep.  649;  Wethered  v.  Elliott,  45  W.  Va.  486.  82 
8.  E.  Sep.  200;  Thomson  v.  Brooke,  76  Va.  160. 

c  Writ  of  Error  and  CertiorarL—The  writ  of  error 
corrects  errors  of  record  committed  by  courts  of 
record  proceeding  according  to  the  course  of  the 
common  law,  whilst  the  original  writ  of  certiorari 


corrects  the  errors  of  inferior  tribunals,  in  matters 
where  the  proceeding  is  not  according  to  the  course 
of  common  law.  and  where  no  appeal  or  writ  of 
error  lies.  Morgan  v.  Ohio,  etc..  Co..  89  W.  Va.  17.  19 
S.  E.  Rep.  588. 

Where  the  legislature  erects  a  new  court  of  rec- 
ord, if  that  court  exercises  a  particular  Jurisdic- 
tion according  to  the  course  of  the  common  law.  a 
writ  of  error  would  lie  to  its  Judgments.  Board  of 
Education  v^  Hopkins.  19  W.  Va.  84. 

The  county  and  corporation  courts  being  courts  of 
record,  the  writ  of  certiorari  does  not  lie  to  a  Judg- 
ment of  a  corporation  court  affirming  a  Judgment 
of  a  single  magistrate,  though  his  Is  not  a  court  of 
record,  for  a  fine  Imposed  by  a  penal  law,  or  In  a 
civil  case:  If  there  be  error  In  the  Judgment  of 
such  court  affirming  the  Judgment  of  a  single  mag- 
istrate for  a  fine,  the  writ  of  error  lies.  Tankersley 
V.  Lipscomb,  8  Leigh  818. 

Under  the  act  of  December  21, 1872.  a  writ  of  error 
or  supersedeas  Is  always  a  proper  method  of  bring- 
ing a  case  from  the  circuit  court  to  supreme  court 
of  appeals,  even  though  a  writ  of  certiorari  would 
have  been  the  proper  mode  according  to  the  rules 
of  the  common  law.  Dryden  v.  Swinburn,  15  W.  Va. 
284;  Fowler  v.  Thompson.  22  W.  Va.  106. 

II.  APPEALABLE  JUDOMBNTS,  ORDERS  AND 

DECREES. 

A.  FINALITY  OF  DECISION.— No  appeal  can  be 
taken  from  an  interlocutory,  but  only  from  a  final 
decree,  or  Judgment  M'Call  v.  Peachy,  1  Call  56  : 
Core  V.  Strlckler.  24  W.  Va.  689 ;  Femeyhough  v. 
Dickinson,  2  Rob.  582;  Harris  v.  Hauser,  26  W.  Va. 
695;  Grymes  v.  Pendleton.  1  Call  54 ;  Alexander  v. 
Coleman,  6  Munf.  828 ;  Lockrldge  v.  Lockridge,  1 
Va.  Dec.  61 ;  State  v.  Hays,  30  W.  Va.  107.  3  S.  E.  Rep. 
177 ;  Gibson  v.  Randolph,  2  Munf.  810 ;  Gillespie  v. 
Coleman,  98  Va.  276,  36  S.  E.  Rep.  877. 

No  supersedeas  will  lie  from  the  circuit  superior 
court  to  an  order  of  the  county  court  where  the 
same  Is  interlocutory  merely  and  nx>t  final.  Trevll- 
lan  V.  Louisa  R.  Co.,  3  Gratt  326 :  Hancock  v.  Rich- 
mond, etc..  R.  Co.,  3  Gratt  328. 

The  plaintiff  cannot  appeal  from  a  Judgment  In 
favor  of  all  the  defendants,  except  one.  In  a  Joint 
action  of  trespass,  until  the  suit  has  been  abated, 
dismissed,  or  decided,  as  to  that  one.  Wells  v.  Jack- 
son, 3  Munf.  458. 

No  appeal  lay  from  the  court  of  admiralty,  upon 
an  interlocutory  decree.  Dawson  v.  Graves.  4  Call 
127. 

Judgment  Must  Have  Been  Entered.— An  appeal  al- 
lowed before  any  Judgment  has  been  rendered  in 
the  cause  must  be  dismissed,  although  It  was  due  to 
a  mistake  of  the  clerk  and  although,  pending  the 
appeal  the  lower  court  corrects  the  error  by  having 
the  Judgment  entered  and  certified  to  the  higher 
court    Tatum  v.  Snldow.  2  H.  &  M.  542. 

Nimy  Be  Entered  at  Any  Time.— It  cannot  be  seriously 
questioned,  that  a  court  may  In  fact  enter  a  final 
Judgment  In  any  stage  of  the  cause,  however  erro- 
neous or  premature  It  may  be  ;  and  that  when  such 
Judgment  Is  so  entered.  It  may  be  reviewed  by  the 
appellate  tribunal,  as  a  final  Judgment  Burch  v. 
Hardwlcke,  23  Gratt  55. 

Judgment  Must  Appear  by  Record.— A  writ  of  error 
win  not  He  where  the  record  does  not  show  the 
Judgment  of  the  trial  court,  but  merely  recites- 
that  Judgment  was  entered.  Read's  Case,  90  Va. 
168.  17  S.  E.  Rep.  855. 

B.  PARTICULAR  INSTANCES. 

Order  Setting  Aside  an  Award.— An  order  settings 
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aside  an  award  founded  upon  a  submission  in  pais, 
and  which  it  is  acrreed  shall  be  entered  up  as  the 
judtrment  of  the  court,  is  a  final  judgment  to  which 
a  writ  of  error  will  lie.  Tennant  v.  Divine,  24  W. 
Va.  887. 

Order  Refusing  to  Enter  Judirnient  on  an  Award.— 
Where  an  award,  is  made  in  a  pendinir  suit,  and  it 
is  agreed  that  it  shall  be  entered  as  the  judgment 
of  the  court,  a  judgment  of  the  court  refusing  to 
enter  judgment  according  to  the  award  Is  not  a 
final  judgment  from  which  an  appeal  can  be  taken, 
since  the  action  still  remains  before  the  court  for 
further  proceedings  and  a  final  judgment  may  be 
had  therein  without  a  new  action.  Manlove  v. 
Thrift,  5  Munf.  498. 

Reversal  of  Judgment  Below.— Where  a  final  judg- 
ment of  the  lower  court  is  reversed  and  the  cause 
retained  in  the  superior  court  for  further  proceed- 
ings, without  acquiescence  in  such  further  proceed- 
ings by  the  appellee,  such  judgment  of  the 
superior  court  is  a  final  judgment  to  which  a  writ 
of  error  will  lie.  Crawford  v.  Valley  R.  Co.,  26 
Oratt.  407;  Brumbaugh  v.  Wissler,  25  Gratt  468; 
Com.  V.  Lewis,  25  Oratt.  988;  Morgan  v.  Ohio  River 
R.  Co..  39  W.  Va.  17,  19  S.  E.  Rep.  688. 

The  judgment  of  the  circuit  court,  reversing  and 
setting  aside  the  judgment  of  the  county  court 
quashing  the  original  summons  in  the  case  and 
dismissing  it,  and  retaining  the  cause  in  the  circuit 
court  for  trial  and  determination  is  a  judgment  of 
such  finality  in  its  character,  as  that  the  court  of 
appeals  has  jurisdiction  to  review  it  upon  wi-it  of 
error  or  supersedeas.  Board  of  Education  of  Union 
District  V.  Crawford,  14  W.  Va.  790. 

A  court  having  set  aside  an  office  judgment  and 
the  execution  which  had  issued  upon  it  after  the 
fifteenth  day  of  the  term,  and  permitted  the  defend- 
ant to  plead,  the  plaintiff  may  have  a  supersedeas 
from  this  order :  though  that  part  of  the  order  set^ 
ting  aside  the  judgment  is  interlocutory.  Enders 
V.  Burch.  16  Gratt.  64. 

Decree  DUmlssIng  Bill.— A  decree  dismissing  a  bill 
as  to  a  defendant  is,  as  to  such  defendant,  a  final 
decree.    Dick  v.  Robinson,  19  W.  Va.  ISO. 

A  decree  dismissing  a  bill  with  costs  upon 
the  hearing  is  necessarily  a  final  decree  within  the 
meaning  of  the  statute  limiting  appeals  and  the 
judge  pronouncing  it,  even  if  so  inclined,  cannot,  by 
subsequent  action,  impart  to  it  a  different  charac- 
ter. At  any  rate  a  mere  instruction  as  to  taziuff 
costs  will  not  do  so.    Pace  v.  Ficklin.  76  Va.  292. 

Order  Retaining  Cause  In  District  Court— When, 
upon  the  reversal  of  a  county  court  judg'ment,  a 
cause  has  been  retained  in  the  district  court,  by 
consent ;  if.  at  a  subsequent  term,  the  order  for  de- 
taining the  cause  be  set  aside,  an  appeal  cannot 
then  be  taken,  to  the  court  of  appeals,  even  by  con- 
sent of  parties,  but  the  cause  should  be  sent  back  to 
the  county  court  for-  farther  proceedings.  Norris 
V.  Tomlin,  2  Munf.  836. 

In  Janey  v.  Blake,  8  Leigh  88,  this  case  was  said  to 
be  badly  reported  and  no  authority  for  the  above 
doctrine  and  It  was  held  that  where,  on  a  superset 
deastoa  judgment  of  a  county  court,  the  circuit 
court  reverses  the  judgment  with  costs,  but  omits 
to  give  such  judgment  as  the  county  court  ought  to 
have  given,  and  retains  the  cause,  that  this  judg- 
ment of  the  circuit  court  is  to  be  regarded  as  its 
final  judgment  in  its  appellate  character,  and  super- 
sedeas will  He  thereto  from  the  court  of  appeals. 

Pinal  Judgment  In  County  Courts.— Though  a  j  udg- 
ment  of  a    superior  court  of    law,    reversing  a 


judgment  of  a  county  court,  and  directing-  other 
pleadings  in  the  cause,  be  interlocutory  in  Its  char- 
acter, yet  the  finality  of  the  judgment  in  the  county 
court  imparts  its  character  to  the  judgment  of  the 
superior  cot^rt.  so  as  to  authorise  an  appeal  to  the 
court  of  appeals.  Cowling  v.  Justices  of  Kansemond 
County.  6  Rand.  849. 

Order  Touching  Process.- An  order  declaring  a 
summons  void  as  an  alias  summons,  but  good  as  an 
original  summons.  Is  not  appealable,  under  f 
3454,  Code  1887,  as  being  a  final  judgment  Roger  v. 
Bertha  Zinc  Co.,  1  Va.  Dec.  837. 

Order  Sustaining  Demurrer.— An  order  sustaining  a 
demurrer  and  remanding  the  cause  to  rules  with 
leave  to  the  plaintiff  to  amend  is  not  a  final  judg- 
ment to  which  a  writ  of  error  will  lie.  White  v. 
Chesapeake,  etc.,  R.  Co.,  28  W.  Va.  800;  Gillespie  v. 
Coleman,  96  Va.  276.  86  S.  £.  Rep.  877. 

Where  the  court  sustained  defendant's  demorrer 
to  complainant's  bill,  but  overruled  a  motion  to 
dismiss,  and  granted  leave  to  amend  the  bill,  hOd, 
that  an  appeal  was  improvidently  awarded  to 
defendant  Commercial  Bank  of  Lynchburg  v. 
Rucker,  8  Va.  Dec.  860. 

A  decree  sustaining  a  demurrer,  but  overruling  a 
motion  to  dismiss  the  bill,  and  granting  leave  to 
the  plaintiff  to  file  an  amended  bill  is  not  appealable. 
Commercial  Bank  v.  Rucker,  2  Va.  Dec.  850  :  Lion- 
don,  etc.,  Co.  v.  Moore,  98  Va.  256,  85 S.  £.  Rep.  7S8l 

But  a  judgment  sustaining  a  demurrer  is  appeal- 
able where  no  leave  to  amend  is  given  but  final 
judgment  is  entered  on  the  demurrer.  Norris  v. 
Liemen,  28  W.  Va.  886. 

To  make  a  judgment  sustaining  a  demurrer  final, 
there  must  be  a  judgment  of  dismissal  Gillespie  ▼. 
Coleman,  98  Va.  276.  86  S.  E.  Rep.  877. 

Order  Directing  an  Issue.— A  decree  directing  an 
issue  to  be  tried  at  the  bar  of  the  court  is  not  an 
appealable  decree.    Moore  v.  Lipscombe.  83  Va.  546. 

Order  Orantlng  New  Trial.— Prior  to  the  act  of  Feb. 
99,  1868,  no  supersedeas  lay  to  the  judgment  of  cir- 
cuit court  setting  aside  a  judgment  at  the  same 
time  at  which  it  was  rendered,  and  awarding  a 
new  trial,  such  judgment  being  interlocutory 
merely,  the  cause  being  still  pending  and  undeter- 
mined.   Pumphry  v.  Brown,  3  W.  Va.  9. 

Order  Qranting  a  New  Trial— When  in  any  civil 
suit  there  is  an  order  made  granting  a  new  trial,  a 
writ  of  error  will  lie  from  such  order,  either  before 
or  after  the  new  trial  has  been  had,  and  without 
regard  to  the  finding  on  such  new  triaL  Gwynnv. 
Schwartz,  32  W.  Va.  487. 9  S.  E.  Rep.  880;  Lambert  v. 
Mfg.  Co.,  42  W.  Va.  818,  26  S.  £.  Rep.  481;  Code  W.  Va. 
(1899)  ch.  185,  S  1.  par.9. 

Order  Refusing  New  TrIaL— An  order  oTermling  a 
motion  to  set  aside  a  verdict  of  a  jury  and  refusing 
to  grant  a  new  trial  is  not  such  an  order  or  judg- 
ment as  will  authorize  a  writ  of  error  from  the 
court  of  appeals.  Damron  v.  Ferguson.  88  W.  Va. 
88.  9  S.  E.  Rep.  30. 

Order  Remanding  Cause  for  Further  Proceedli^rB. — a 
writ  of  error  does  not  lie  from  the  court  of  appeals 
from  an  order  of  the  circuit  court  reversing  the  judg- 
ment of  an  Inferior  court  in  a  criminal  case,  and  re- 
manding the  same  for  further  proceedings.  State  v. 
Bluefield  Drug  Co  ,  41  W.  Va.  688, 24  S.  E.  Rep.  640. 

Orderof  Nonsuit.— By  suffering  a  nonsuit  plain- 
tiff ends  his  present  suit  without  prejudice  to  his 
right  to  bring  another  ;  and  it  is  not  a  final  jndg- 
ment  but  the  opposite.  Mallory  v.  Taylor.  00  Va. 
848, 18  S    E.  Rep.  438. 

Order  Refusing  Petition  for  Rehearing.— The  refusal 
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of  the  lower  coart  to  allow  a  petition  for  a  rehear- 
ing is  a  proper  subject  of  appeaL  Ambrouse  ▼. 
Keller.  SGratt  700.' 

Oftfer  RcfBslas:  to  Allow  BUI  of  Review  to  Be  Piled.— 
The  refusal  of  the  lower  court  to  allow  a  bill  of  re- 
Tlew  to  be  filed  is  a  proper  subject  of  appeal.  Am- 
brouse T.  Keller,  22  Oratt  700. 

RefRMi  to  Rcnove  Cause.— Mandamus  and  not 
appeal  Is  the  proper  remedy  when  the  county  couit 
refuses  to  remove  a  cause  to  the  United  States 
courts,  an  appeal  not  lyinff  till  the  final  decision  of 
tbe  cause.    Brown  7.  Crippin,  4  H.  &  M.  178. 

Order  Setttnff  Aside  Decree  Confirmlog  Sale.— An 
order  settinir  aside  a  decree  confirming  a  sale  be- 
fore the  end  of  the  term,  is  interlocutory  and  non- 
appealable.   Bank  v.  Jarvis.  26  W.  Va.  785. 

Under  the  decision  inChilds  r.  Hurd.  25  W.  Va.  580. 
tbe  purchaser  cannot  appeal  from  the  decree  set- 
ting aside  sale  before  resale  made  and  confirmed. 

Order  Dtrectlnff  Surveyor  to  Make  Report.— Where 
in  a  suit  for  specific  performance  of  a  contract  for 
tbe  sale  of  land,  a  decree  holds  the  plaintiff  entitled 
to  recover  and  directs  a  surveyor  to  lay  off  the  land 
and  make  a  report,  if  an  appeal  is  taken  before  the 
report  is  made,  it  will  be  dismissed  or  improvldently 
allowed.   Hicrsinbotham  v.  Brown,  22  Oratt.  828. 

A  decree,  directing  the  surveyor  to  make  partition 
of  a  tract  of  land,  and  to  make  report,  is  not  final, 
and  cannot  be  appealed  from.  Youuff  v.  Skipwlth,  2 
Wasb.  800. 

Order  Appolntiiv  CommUsioner  to  Assess  Damages. 
-The  order  of  a  court  appoiutiufir  commissioners  to 
aisess  a  just  compensation  for  land  condemned  by 
a  city  is  not  a  final  Judgment,  decree  or  order  in 
reference  to  which  the  party  afiTffrieved  may  petition 
for  a  writ  of  error  or  supersedeas,  under  S  8464,  Code 
Va.  1887.  Ludlow  v.  Norfolk,  87  Va.  819. 12  S.  £.  Rep. 
€12;  Postal  Tel.  Cable  Co.  v.  Norfolk,  etc.,  R.  Co.,'  87 
Va.  S«.  12  S.  £.  Bep.  618;  Wheeling  B.  &  T.  Ry.  Co.  v. 
Wbeellng.  S.  &  I.  Co.,  41  W.  Va.  747.  24  S.  E.  Rep.  661. 

Decree  for  en  Account.— Errors  in  the  details  of  a 
decree  for  an  account  are  not  a  proper  subject  for 
appeal  and  correction  in  the  appellate  court ;  but 
they  may  be  corrected  by  exceptions  to  the  commis- 
sioner's report.  Humphrey  v.  Foster,  18  Gratt.  668 ; 
Sostv.  Rust,  17  W.  Va.  012. 

Order QuAsMng  Commisslooer's  Report.— An  order 
qnaabing  the  report  of  commissioners  appointed  to 
assess  damages  is  an  interlocutory  order  to  which  a 
writ  of  supersedeas  will  not  lie.  Trevilian  v.  Louisa 
B.0a.8Oratt  826. 

Decree  Preosatarely  Entered  before  Commissioner's 
bpert  Disposed  of.— Pending  a  commissioner's  re- 
port undisposed  of,  a  decree  prematurely  entered, 
which  does  not  finally  adjudicate  the  controversies 
between  the  parties  to  the  cause,  is  interlocutory, 
and  not  appealable.  Smith  v.  Evans,  42  W.  Va.  862, 
MS.£.Rep.  847. 

Dccrse  Refusing  Rellel  antU  Further  Legislation.— 
A  decree  which  declines  to  grant  the  relief  prayed 
ontil  the  legislature  enacts  a  further  law  on  the 
(Object  is  not  a  final  decree,  nor  does  it  adjudicate 
the  principles  of  the  cause.  From  it  no  appeal  lies. 
If  a  decision  is  desired  the  proper  remedy  is  by 
mandamos  to  compel  the  trial  court  to  hear  and 
determine  the  cause.  Supervisors  v.  Alexandria, 
ft  Va.  400. 28  S.  £.  Rep.  882. 

C  INTERLOCUTORY  DECREES. 

Qeoeraily.— As  to  what  is  an  interlocutory  decree, 
see  monographic  note  on  "Decrees'*  appended  to 
Brans  v.  Spnrgin,  11  Gratt  615. 

Seipenelon  of  Decree.— Under   S   4,  ch.  26  of  the 


Act  of  1827-8,  an  appeal  will  not  be  granted  from  an 
interlocutory  decree.  The  proper  procedure  in 
such  case  is  to  apply  to  the  chancery  court  from 
whose  decree  an  appeal  is  desired,  or  the  judge 
thereof  in  vacation,  to  suspend  the  decree  until 
final  decree  is  made,  which  will  be  done,  where  the 
decree  requires  the  payment  of  money  or  the  chang- 
ing the  possession  and  title  of  property,  provided 
the  party  will  give  bond  with  good  security  to  take 
an  appeal  from  the  final  decree  and  pay  all  costs, 
damages,  etc    Oraves  v.  Graves,  l  Leigh  34. 

Exceptions.- The  statute,  S  2,  ch.  178,  Code  1878,  the 
language  of  which  is  identical  with  S  8454  of  the 
Code  of  1887,  provides  that  any  person,  who  is  a 
party  to  any  case  in  chancery  wherein  there  is  a 
decree  or  order  dissolving  an  injunction,  or  re- 
quiring money  to  be  paid,  or  the  possession  or  title 
of  property  to  be  changed,  or  adjudicating  the  prin- 
ciples of  the  cause,  or  to  any  civil  case  wherein 
there  is  a  final  judgment,  decree,  or  order,  may 
present  a  petition,  if  the  case  be  in  chancery,  for  an 
appeal  from  the  decree  or  order.  Lancaster  v. 
Lancaster,  86  Va.  201.  9  S.  £.  Rep.  988  :  Elder  v.  Har- 
ris. 76  Va.  68. 

No  appeal  will  lie  where  no  final  decree  has  been 
entered,  nor  any  decree,  "adjudicating  the  princi- 
ples in  the  case,  or  dissolving  or  refusing  to  dissolve 
an  injunction,  or  requiring  money  to  be  paid  or 
real  estate  to  be  sold,  or  requiring  the  possession  or 
title  of  property  to  be  changed."  Harris  v.  Hauser. 
26  W.  Va.  696 ;  Code  W.  Va.  (1899)  ch.  185.  |  1 ;  Ka- 
nawha Lodge  V.  Swann,  87  W.  Va.  176.  16  S.  E.  Rep. 
462 :  Stout  V.  Philippi  Mfg..  etc..  Co.,  41  W.  Va.  889,  23 
S.  E.  Rep.  671. 

Purely  Statutory.— The  jurisdiction  of  the  court  of 
appeals  in  relation  to  appeals  from  interlocutory 
decrees  in  purely  statutory.  Lancaster  v.  Lancas- 
ter, 86  Va.  201,  9  S.  E.  Rep.  988  :  Elder  v.  Harris.  75 
Va.88. 

Law  Qoveming.— Where  an  order  is  not  appeal- 
able when  the  appeal  is  taken,  it  is  immaterial  that 
afterwards  it  is  made  appealable,  by  statute,  the 
appeal  must  be  dismissed.  Robrecht  v.  Whartou, 
29  W.  Va.  746,  2  S.  E.  Rep.  798. 

In  Chancery  Only.— Only  in  a  case  in  chancery  is  a 
party  authorized  to  api)eal  from  a  decree  or  order 
which  is  not  final,  and  then  only  from  such  decree 
or  order  as  is  above  described.  Unless  the  decree 
or  order,  not  being  final,  falls  within  this  descrip- 
tion in  one  or  the  other  of  the  specifications,  the 
appellate  court  would  have  no  jurisdiction  of  the 
appeal,  because  the  appellate  court  has  no  jurisdic- 
tion to  review  an  Interlocutory  decree  or  order  in 
chancery,  except  what  is  given  by  statute :  and 
jurisdiction  is  given  only  in  the  cases  described. 
Elder  V.  Harris,  75  Va.  68 ;  Pack  v.  Chesapeake,  etc., 

R.  Co.  6W.  Va.  na 

Discretionary  Merely.— if  an  appeal  from  an  inter- 
locutory order  or  decree  is  allowed,  and  the  court 
of  appeals  is  of  opinion  that  it  should  have  been 
proceeded  in  further  before  the  appeal  was  allowed. 
It  will  be  dismissed  as  improvldently  awarded. 
Hughes  V.  Johnston,  12  Gratt.  479. 

Where  a  cause  is  heard  upon  the  report  of  a 
commissioner,  which  has  not  been  returned  for 
the  legal  period,  the  decree  being  merely  inter- 
locutory, the  error  should  be  corrected  by  applica- 
tion to  the  court  below :  and  it  is  not  ground  for  an 
appeal  unless,  upon  application,  the  court  below 
refuses  to  correct  it;  the  court  saying:  "The 
right  of  appeal  from  an  interlocutory  order  or 
decree  was  not  given  for  the  correction  of  such 
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an  error  as  this  :  but  is  limited  to  'a  decree 
or  order  dlssolvliiff  an  injunction  or  requir- 
ing money  to  be  paid,  or  the  possession  or  title 
of  property  to  be  changed,  or  adjudicating  the 
principles  of  the  cause  ;*  and  was  Intended  to  test 
the  merits  of  the  decree  or  order.  If  that  be  rlffht 
upon  the  merits,  and  the  only  apparent  error  In 
the  proceedlncrs  consists  in  the  fact  that  the  decree 
or  order  was  prematurely  made,  the  petition  for 
an  appeal  therefrom  may  be  rejected  upon  the 
ffround  that  It  is  most  proper  that  the  case  'should 
be  proceeded  in  further  In  the  court  below,  before 
an  appeal  is  allowed  therein.*  In  other  words,  the 
petitioner  should  have  the  error  corrected  in  the 
court  below  if  he  can."  Armstrong-  v.  Pitts.  18 
Gratt  2S5. 

Decree  Reqatrins  Money  to  Be  Paid.— A  trustee  has 
a  riff ht  of  appeal  from  a  decree  orderluff  him  to 
pay  trust  funds  into  court  as  such  a  decree  '*re- 
q aires  money  to  be  paid.*'  Grinnan  y.  Lonff,  22W. 
Va.  «W. 

A  decree  overruUnff  some  exceptions  to  a  commls- 
sloner's  report  and  conflrmlnff  others  and  then 
ascertalnlnff  the  Indebtedness  of  parties  and  "de- 
creeing money  to  be  paid"  is  appealable.  Hooper 
r.  Hooper.  29  W.  Va.  276,  1  S.  E.  Rep.  280. 

Decree  **Requlriiiffthe  Title  or  PosseMloo  of  Property 
to  Be  Chanced.** 

Decree  Ordering  the  5«le  of  Land.— A  decree  order- 
ing the  sale  of  land  is  an  appealable  decree,  under 
ch.  186,  S  1,  subd.  7,  of  the  Code ;  and  no  error  In 
such  decree  can  be  reviewed  unless  a  petition  for 
an  appeal  is  presented  within  two  years  after  such 
decree  was  rendered.  Rader  v.  Adamson,  87  W. 
Va.  582,  16  S.  E.  Rep.  808 ;  Buster  v.  Holland,  27  W. 
Va.  510.  528. 

A  decree  for  the  sale  of  land  in  a  partition  suit, 
thouffh  interlocutory,  is  appealable  under  Ck>de,  S 
8454.  as  It  requires  chanffe  of  title  and  possession,  es- 
pecially where  it  settles  the  principles  of  the  cause. 
Stevens  v.  McCormlck,  90  Va.  785,  19  S.  E.  Rep.  748. 

A  decree  ascertainluff  and  flxinff  the  amounts  and 
priorities  of  liens  on  real  estate,  and  provldinff  for 
sale  thereof  by  special  commissioner,  unless  such 
liens  are  paid  by  a  future  day,  mentioned  in  the 
decree,  is  appealable,  and  can  only  be  corrected  on 
appeal  or  bill  of  review  filed  within  the  time  pre- 
scribed by  statute.  Lehman  v.  Hlnton,  44  W.  Va.  1, 
29  S.  E.  Rep.  984. 

Decree  Appointing  m  Receiver.— Under  Code,  I 
8454,  an  appeal  lies  to  a  decree  appolntiuff  a  receiver, 
whereby  a  change  in  possession  or  control  of  the 
property  is  required,  thouffh  made  in  vacation. 
Shannon  v.  Hanks,  88  Va.  888.  18  S.  E.Rep.  487;  Ruff- 
ner  v.  Mairs,  88  W.  Va.  666,  11  S.  E.  Rep.  5. 

An  appeal  lies  from  an  order  of  a  circuit  court, 
appointing  a  receiver  In  a  suit  to  subject  land  to 
Judfirment  liens,  since  it  requires  the  possession  of 
the  land  to  be  changed,  whether  it  adjudicates  the 
principles  of  the  cause  or  not  Hutton  v.  LoclEridfire, 
27W.  Va.  428;  Grantham  v.  Lucas,  15  W.  Va.  426; 
Waffner  v.  Coen.  41  W.  Va.  351, 2S  S.  E.  Rep.  785. 

An  order  or  decree  ref  asiuff  to  appoint  such  re- 
ceiver is  not  appealable.  Robrechtv.  Robrecht,  46 
W.  Va.  738,  34  S.  E.  Rep.  801. 

Decree  dettlng:  Aside  a  Conveyance  as  Prandulent.— 
A  decree  setting  aside  a  conveyance  as  fraudulent 
is  appealable,  since  it  requires  the  ''possession  or 
title  of  property  to  be  chauffed.**  Llnsey  v.  Mc- 
Gannon,  9  W.  Va.  154. 

rittst  Actually  Change  the  Possession  or  Title.— But 
an  Injunction,  restraininff  the  defendant  from  us- 


inff.  cultlvatlnff  or  further  trespassing  on  certain 
premises  or  from  interfering  w^h  the  plaintiff  In 
his  cultivation  of  the  premises,  does  not  **chaiiire 
the  possession  of  the  property**  from  the  defendant 
to  the  plaintiff,  but  merely  stops  the  defendant 
where  he  is.  and  hence  is  not  appealable  on  that 
ffround.  Robrecht  v.  Wharton.  29  W.  Va.  746,  2  S.  E. 
Rep.  798. 
Applies  to  Personal  Property.— in  Harris  v.  Hanser. 

26  W.  Va.  696.  Gbbbn.  J.,  said  he  was  by  no  means 
satisfied  that  the  words  "possession  or  title  of  prop- 
erty to  be  chanffed**  did  not  apply  to  real  estate 
alone. 

But  in  Ruffner  v.  Mairs,  88  W.  Va.  666,  11  S.  E. 
Rep.  6,  it  was  held  that  the  clause  of  S  1.  ch.  186. 
Code  W.  Va.,  conferrinsr  appellate  Jurisdiction  on 
the  court  of  appeals  from  a  decree  or  order  dlrect- 
Inff  "the  possession  or  title  of  property  to  be 
chanfired"  referred  to  personal  as  well  as  real  prop- 
erty. 

Property  riust  Have  Been  In  Possession  of  AppeOant 
—Where  the  property  has  never  been  in  the  posses- 
sion of  the  appellant  he  cannot  appeal  from  an  or- 
der chanfflng-  the  possession  of  such  property. 
Harris  v.  Hauser.  26  W.  Va.  695. 

Decree  Adjndlcatlnff  the  Principles  of  a  Cause. 

Qenerally  — By  Acts  of  1882.  ch.  167,  $  1.  an  appeal 
will  lie  In  any  case  In  chancery  where  there  Is  a  de- 
cree or  order  "adjudlcatlnff  the  principles  of  the 
cause.*'  In  such  case  it  is  immaterial  whether  or 
not  such  is  technically  a  JInal  decree  or  order. 
Steenrod  v.  Railroad,  26  W.  Va.  188  ;  Hoy  v.  Hughes. 

27  W.  Va.  778  ;  Hill  v.  A  Is.  27  W.  Va.  215 :  Stout  v. 
Phllippl  Mfff.  Co.,  41  W.  Va.  889,  28  S.  E.  Rep.  671 : 
Core  V.  Strlckler,  24  W.  Va.  698:  Alexander  v.  Byrd. 
86  Va.  090,  8  S.  E.  Rep.  577. 

A  decree  which  adjudicates  all  the  principles  of  a 
cause  and  settles  the  riffhts  of  the  parties,  lea  vine 
nothlnff  further  to  be  done  but  to  execute  it  is  such 
a  decree  as  will  support  an  appeal  from  a  decree 
which  firrants  a  rehearluff  of  such  decree.  Deaum 
V.  Mitchell.  46  W.  Va.  970.  81  S.  E.  Rep.  968. 

Thus  where  a  demurrer  to  a  bill  is  overruled  by 
an  interlocutory  order,  which  settles  the  principles 
of  the  cause,  the  demurrant  may  appeal  from  such 
order  alone,  but  not  until  after  a  decree  has  been 
entered  carryiuff  into  effect  the  principles  thus  ad- 
judicated by  such  order  overrnlinff  the  demurrer. 
The  reason  for  denylnr  an  appeal  from  such  order 
without  waltinff  for  the  final  decree  is.  to  prevent 
the  inconvenience  and  expense  of  successive  appeals 
in  the  same  cause.  The  same  court  has  the  power, 
before  the  final  decree,  to  correct  any  error  It  may 
have  committed  and  thus  remove  the  cause  for  an 
appeal,  or  It  may  commit  other  and  additional  errors 
in  the  subsequent  orders  and  decrees  entered  in  the 
cause  which  the  party  prejudiced  thereby  may 
desire  to  have  reviewed.  It  is,  therefore,  proper  and 
riffht  that  the  law  denyinff  appeals  from  interloc- 
utory orders,  even  thoufirh  such  orders  may  settle 
the  principles  of  the  cause,  until  after  those  princi- 
ples have  been  enforced  by  final  decree,  should  be 
strictly  adhered  to  and  observed  as  a  rule  of  con- 
venience as  well  as  a  matter  of  safety  and  Justice 
to  the  parties  litlffant  Steenrod  v.  Railroad  Ca, 
25  W.  Va.  188;  Laldley  v.  Kline.  21  W.  Va.  21. 

An  appeal  will  He  to  the  court  of  appeals  from  a 
decree  adjudlcatintr  the  principles  of  a  cause,  al- 
though the  same  may  not  be  a  final  decree  (f  8161. 
Code  Va.),  and  an  appeal  also  lies  from  a  final 
decree.  So  that  a  party  may  appeal  at  once  from 
a  decree  settling  the  principles  in  a  cause  against 
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him,  or  he  may,  at  bis  option,  await  the  final  decree 
In  the  cause  and  then  appeaL  Harper  v.  Vaucrhan, 
87  Va.  426, 12  S.  E.  Rep.  785. 

There  Is  no  limitation  npon  the  time  wherein  an 
appeal  will  lie  from  an  interlocutory  decree  settline- 
the  principles  of  the  cause,  snch  limitation  rannintr 
only  as  airainst  the  final  decree,  the  statute  provid- 
Inir  aader  the  law  now  in  force  that  "no  petition 
shall  be  presented  for  an  appeal  from  any  final  de 
cree  which  shall  have  been  rendered  more  than  one 
year  before  the  said  petition  is  presented."  S  345P, 
Oode  Va.;  Jameson  ▼.  Jameson,  86  Va.  51,  9  S.  £. 
Bep.480. 

"If  after  the  final  decree  the  party  prejudiced  by 
SQch  interlocutory  order  has  no  complaint  except 
such  as  resulted  directly  from  such  order,  he  may 
appeal  from  such  order,  althougrh  he  is  not  in  a 
condition  to  appeal  from  the  final  decree  which  car- 
ries into  effect  the  principles  adjudicated  by  such 
order.  Bnt  if  he  complains  not  only  of  the  error 
committed  in  snch  order,  but  also  of  errors  in  the 
sQbseQUent  decree,  independent  of  those  resulting 
merely  from  firlyinsr  effect  to  such  erroneous  order, 
then  he  cannot  appeal  from  such  order  unless  he 
is  also  in  a  condition  to  appeal  from  the  final  de- 
cree :  because  to  allow  him  to  do  so  would  be  to 
permit  him  to  appeal  a  cause  in  which  the  court 
would  haye  Jurisdiction  to  pass  upon  only  a  part  of 
the  errors  of  which  the  appellant  complains.  The 
effect  of  this  would  be  either  to  deprive  the  appel- 
lant of  the  riffht  to  have  a  part  of  the  errors  com- 
plained of  reviewed,  or  to  compel  the  appellate 
coort  to  pass  upon  the  errors  in  the  interlocutory 
order  and  remand  the  cause  in  order  that  the  ap- 
pellant mifirht  put  himself  in  a  position  to  appeal 
from  the  final  decree  and  then  entertain  a  second 
appeal  for  the  review  of  the  said  decree.  Such  a 
practice  could  not  be  sustained  upon  any  principle 
of  law,  reason.  Justice,  or  expediency  and  has  never 
been,  so  far  as  I  can  discover,  by  any  court. "  Steen- 
rod  V.  Bailroad  Co.,  26  W.  Va.  133. 

MiBitlooA— It  is  difficult,  if  not  impossible,  to 
define  exactly  what  is  meant  by  adjndicatinfir  the 
principles  of  the  cause  in  such  a  way  as  to  fit  every 
case ;  but  it  must  mean  that  the  rules  or  methods 
bywhtch  therisrhtsof  the  parties  are  to  be  finally 
worked  out  have  been  so  far  determined  that  it 
b  only  necessary  to  apply  these  rules  or  methods 
to  the  facts  of  the  case  in  order  to  ascertain  the 
relative  rights  of  the  parties  with  regard  to  the 
rabject-matter  of  the  suit  Lancaster  v.  Lancas- 
ter. 86  Va.  801,  9  S.  £.  Rep.  968  :  Wood  v.  Harmlson, 
H  W.  Va.  876, 23  S.  £.  Rep.  500. 

'*Apart  from  any  decision  construing  this  provi- 
tioDlt  seems  to  be  apparent,  that  the  object  of  the 
legislature  was  to  allow  appeals  only  in  cases  in 
which  there  was  a  decree  or  order  adjudicating  all 
the  principles  of  the  cause.  Before  this  provision 
was  adopted,  appeals  could  be  taken  from  final 
decrees  only.  This  beinff  then  in  derogation  of  the 
teneral  principle,  it  must  be  construed  strictly  and 
not  extended  beyond  the  apparent  purpose  for 
which  it  was  made ;  and  especially  so.  since  any 
other  Interpretation  would  produce  (Treat  delay 
2&d  expense  in  the  final  disposition  of  causes  by 
mowing'  appeals  from  the  successive  adjudications 
of  the  points  decided  by  the  lower  court  without 
waltlDflT  for  the  adjudication  of  all  of  them,  so  that 
one  appeal  mlsrht  end  the  cause.  The  policy  of  the 
law  always  has  been  to  have  as  few  appeals  in  the 
tame  cause  as  possible :  and  the  Innovation  made 
by  this  and  some  other  provisions  of  the  statute  was 


evidently  not  intended  to  abrograte  this  policy,  but 
its  obvious  purpose  was  only  to  permit  appeals  in 
certain  cases,  in  which,  it  was  supposed,  the  contro- 
versy mifirht  be  sooner  ended  by  allowing  appeals 
before  a  final  adjudication  in  the  court  below.  It 
seems  to  me  clear,  therefore,  that  this  provision  was 
intended  to  permit  appeals  only  in  cases  where  the 
decree  or  order  appealed  from  had  fully  adjudi- 
cated all  the  principles  presented  by  the  pleadincrs 
or  otherwise  in  the  cause."  Hill  v.  Als,  27  W.  Va.  218 
Shirey  v.  Musgrave,  29  W.  Va.  131,  11  S.  E.  Rep.  914 
Hinchman  v.  Morris,  29  W.  Va.  673,  2  S.  E.  Rep.  863 
Powlerv.  Lewis,  36  W.  Va.  112,  14  S.  E.  Rep.  447 
Wood  V.  Harmlson,  41  W.  Va.  876,  27  S.  E.  Rep.  560. 

"The  provision  of  the  statute  authorizinsr  appeals 
to  this  court  in  chancery  causes,  when  there  is  a 
decree  adjudicating  the  principles  of  the  case,  au- 
thorizes such  appeal  only  when  the  decree  appealed 
from  adjudicates  all  questions  raised  in  the  cause 
by  pleadinsrs  or  otherwise  ;  and  therefore  If  a  num* 
ber  of  questions  are  stated  in  the  bill,  which  the 
court  is  called  upon  to  settle,  and  but  one  of  the 
questions  is  determined  by  the  decree,  and  all  the 
other  questions  arlsiufir  in  the  cause  are  especially 
reserved  on  the  face  of  the  decree,  till  after  a  cer- 
tain person  Is  made  a  party  defendant  In  the  cause, 
such  decree  cannot  be  appealed  from.*'  Shirey  v. 
Musffrave.  29  W.  Va.  131,  U  S.  E.  Rep.  914. 

A  fortiori  where  the  only  question  in  the  cause  has 
not  been  decided  and  the  lower  court  has  expressly 
reserved  it  for  its  further  consideration.  Kelly  v. 
Lively.  23  W.  Va.  1. 

Presumptloo.— Where  It  does  not  appear  that  there 
was  any  question  before  the  lower  court  not 
adjudicated,  the  court  of  appeals  will  presume  that 
all  the  principles  of  the  cause  were  adjudicated  and 
will  not  of  its  own  motion  award  a  writ  of  certiorari 
to  bring  up  the  record  to  inquire  if  this  is  so.  Hinch- 
man V.  Morris,  29  W.  Va.  673, 2  S.  E.  Rep.  863. 

Examples.— In  a  suit  to  set  aside  a  deed  and  subject 
the  subject  to  a  debt,  a  decree  determininsr  whether 
the  property  is  subject  to  the  debt  and  ascertain - 
Insr  the  amount  of  the  debt,  is  an  appealable  decree 
undeir  §  1,  ch.  157,  Acts  1882  W.  Va.,  as  a  decree  "ad- 
judicatinff  the  principles  of  a  cause."  Hoy  v. 
Hughes,  27  W.  Va.  778. 

Whether  a  decree  requiring  the  possession  of  per- 
sonal property  to  be  changed  by  the  appointment  of 
a  receiver,  is  appealable  or  not,  under  S  1.  ch.  186, 
Code  W.  Va.,  if  that  is  the  only  relief  prayed  for  in 
the  bill,  such  a  decree  adjudicates  the  principle  of 
the  cause  and  is  appealable  on  that  ground.  Wag- 
ner V.  CJoen,  41  W.  Va.  351.  28  S.  E.  Rep.  786. 

A  decree  stating  the  findings  of  the  court  on  the 
matters  in  controversy,  setting  aside  a  former  sur- 
vey, decree,  ^nd  deed  as  fraudulent  and  appointing 
commissioners  to  make  a  new  survey,  is  a  decree 
"adjudicating  the  principles  of  the  cause."  and  is 
appealable.    Lloyd  v.  Kyle,  26  W.  Va.  634. 

A  decree  overruling  an  exception  and  adjudging 
a  debt  valid  and  not  barred  by  the  statute  of 
limitations  nor  by  laches,  and  that,  there  being 
nothing  in  the  hands  of  the  intestate's  personal 
representative,  the  Intestate's  realty  is  liable  in 
the  hands  of  his  heirs,  and  ascertaining  tl^em  and 
their  respective  liability,  is  a  decree  adjudicating 
the  principles  of  the  cause,  from  which  an  appeal 
will  lie.  Alexander  v.  Byrd,  85  Va.  690,  8  S.  E.  Rep. 
577. 

A  decree  deciding  that  a  deed  is  not  fraudulent 
per  8e,  thus  overruling  one  of  the  grounds  upon 
which  relief  is  prayed  for  in  the  bill,  is  a  decree. 
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"adjadicatinff  tbe  principles  of  the  cause"  to  a  cer- 
tain extent  and  is  appealable.  Norris  v.  Lake,  80 
Va.  518, 16  S.  E.  Bep.  063. 

Where  certain  tracts  of  land  are  attached  by 
creditors  as  the  IndiTtdual  property  of  the  defend- 
ant, and  a  partner  of  defendant,  who  was  not  a  party 
to  the  otiffinal  snit,  flies  his  petition  claiming  that 
these  tracts  are  the  property  of  the  partnership, 
an  interlocutory  decree  holding  the  tracts  to  be  the 
Indiridnal  property  of  defendant,  adjudicates  the 
principles  of  the  cause  between  the  creditors  and 
the  petitioner  and  is  appealable  by  the  petitioner. 
Hopkins  V.  Prichard  (W.  Va.),  41  S.  E.  Rep.  847. 

A  decree  oyerruline*  certain  exceptions  to  a  com- 
missioner's report,  and  confirming^  the  report  as  to 
the  questions  involved  in  these  exceptions,  is  a  de- 
cree settling  the  principles  of  the  cause  as  to  these 
questions,  from  which  the  party  excepting  may  ap- 
peal, although  the  report  is  recommitted  to  the 
commissioner  as  to  other  matters  involved  in  other 
exceptions.    Oarrett  v.  Bradford,  28  Qratt.  609. 

In  Walden  v.  Beverley,  20  Qratt.  147,  which  was  an 
appeal  from  an  interlocutory  order,  directing  issues 
to  be  tried  by  a  Jury,  the  question  of  Jurisdiction 
was  not  raised,  nor  expressly  passed  on  by  the  court. 
But  the  court  held  that  upon  the  case  made  by  the 
record,  all  the  material  allegations  of  the  bill  were 
positively  denied  by  the  answer,  and  were  not  sup- 
ported by  two  witnesses,  or  one  witness  and  corrob- 
orating circumstances;  that  consequently  the 
plaintiff  had  failed  to  make  out  his  case,  and  his  bill 
ought  to  have  been  dismissed;  that  it  was  error  to 
direct  issues  to  be  tried  by  a  Jury  to  enable  him  to 
make  out  his  case  by  new  testimony;  and  that  the 
circuit  court,  by  directing  the  Issues  to  be  tried  by  a 
Jury,  must  have  held  either  that  the  plaintiff  had 
not  failed  to  make  out  his  case  by  the  proofs,  or 
that  if  he  had.  his  bill  should  not  be  dismissed,  but 
that  an  issue  should  be  directed  to  enable  him  by 
new  and  additional  testimony  to  maintain  the  alle- 
gations of  his  bill:  and  that  upon  either  ground  the 
decision  was  erroneous,  and  settled  the  principles 
of  the  case  adversely  to  the  defendant  and  erro- 
neously, as  upon  the  face  of  the  record  he  was  en- 
titled to  the  dismission  of  the  plaintiff's  bill.  Elder 
V.  Harris,  76  Va.  68. 

But  where  the  only  principles  involved  in  the  case, 
are  raised  by  the  exceptions  to  the  commissioner's 
report,  and  the  court  directs  an  issue  as  to  one  of 
those  very  exceptions  and  expressly  declines  to  de- 
cide the  other  exceptions  until  this  issue  Is  decided, 
such  an  order  does  not  "adjudicate  the  principles 
of  the  cause,"  and  Is  not  appealable.  Elder  v.  Har- 
ris, 76  Va.  68. 

A  decree  sustaining  some  exceptions  to  a  commis- 
sioner's report  and  overruling  others  and  not  notic- 
ing others,  does  not  adjudicate  the  principles  of  the 
cause  and  cannot  be  appealed  from,  and  an  appeal, 
if  granted,  will  be  dismissed  as  prematurely 
awarded,  with  costs  to  the  appellee.  Laldley  v. 
Kline,  81  W.  Va.  21. 

Decree  Directing  an  Imuc  Out  of  Chancery.— An  ap- 
peal Will  lie  from  an  order  directing  an  issue  out  of 
chancery  if  it  "adjudicates  the  principles  of  the 
cause."    Elder  v.  Harris,  75  Va,  68. 

A  decree  directing  an  issue  out  of  chancery  which 
decides  that  the  statute  of  limitations  and  laches 
are  not  sufficient  defences  to  the  plaintiff's  demand, 
"adjudicates  the  principles  of  the  cause"  and  is  ap- 
pealable, e.  g..  where  the  record  shows  that  such 
defences  are  valid,  but  the  lower  court  by  direct- 


ing other  issues  decided  to  the  contrary.    Reed  v. 
Cline.  0  Oratt  186:  Elder  v.  Harris,  75  Va.  68. 

Refusal  to  Dissolve  an  Injunction  Order.— The  re- 
fusal of  the  court  to  dissolve  an  injunction  order 
appoin^ng  a  receiver,  "adjudicates  the  principles 
of  the  cause,"  and  is  appealable.  Bristow  v.  Home 
Bldg.  Ck>.,  01  Va.  18,  22.  30  S.  E.  Rep.  046,  947.  See 
monographic  note  on  "Injunctions"  appended  to 
Claytor  v.  Anthony,  15  Qratt.  618. 

Order  Referring  a  Cause  to  a  Commissioner.— An  or- 
der referring  a  cause  to  a  commissioner  to  take  an 
account  of  liens  and  their  priorities  and  the  real 
estate  subject  to  them,  and  whether  the  rents  and 
profits  win  satisfy  them  in  a  reasonable  time,  is  not 
an  order  "adjudicating  the  principles  of  the  cause." 
and  Is  not  appealable.  Baehler  v.  Cheuvront,  15  W. 
Va.  470;  Kabawha  Lodge  v.  Swann,  87  W.  Va.  176, 16 
S.  E.  Rep.  462. 

Order  Recommitting  a  Cause.— A  decree  which  sus- 
tains certain  exceptions  to  a  commissioner's  report 
and  recommits  the  cause  to  the  same  or  anotlier 
commissioner,  is  not  an  appealable  decree  since  it 
does  not  "adjudicate  the  principles  of  the  cause." 
Hooper  v.  Hooper,  20  W.  Va.  876,  1  S.  E.  Rep.  280. 

Decree  Overruling  Demurrer.— A  decree  overruling 
a  demurrer  is  not  a  decree  "adjudicating  the  prin- 
ciples of  the  cause,"  and  no  appeal  lies  from  It 
Lanr.aster  v.  Lancaster,  86  Va.  201.  0  S.  E.  Rep.  988: 
Buehler  v.  Cheuvront  15  W.  Va.  470. 

Though  an  order  overruling  a  demurrer  does 
settle  the  principles  of  a  cause,  it  cannot  be  appealed 
from,  until  after  those  principles  have  been  enforced 
by  a  final  decree,  as  the  court  below  before  the 
final  decree  might  correct  any  error  or  might  com- 
mit additional  errors.  Laldley  v.  Kline.  21  W.  Va. 
21;  Watson  v.  Wlgglngton.  28  W.  Va.  583.  See,  how- 
ever. Vance  v.  Snyder,  6  W.  Va-  24,  where  the  court 
seemed  to  incline  to  the  other  opinion. 

Injunction  Cases.— For  principles  governing  appeals 
from  injunction  orders,  see  monographic  noU  on 
"Injunctions"  appended  to  Claytor  v.  Anthony.  15 
Qratt  518. 

Jurisdictional  Amount  Adust  Be  Involved.— No  appeal 
lies  from  a  decree  dissolving  an  injunction  where 
the  subject  involved  is  pecuniary,  and  is  of  less 
amount  than  1600.  The  right  of  appeal  given  by 
section  8454  of  the  Code  is  limited  by  section  S4S6. 
Shoemaker  v.  Bowman.  06  Va.  688,  87  S.  E.  Rep.  2!%. 

When  Appeal  Must  Be  Taken.— Although  the  rigbt 
is  given  to  appeal  from  certain  interlocutory  de- 
crees, the  party  aggrieved  is  not  bound  to  appeal 
from  them  at  once,  but  may  do  so  at  any  time  within 
a  year  after  a  final  decree  has  been  rendered  in 
the  cause,  provided  all  the  other  requisites  for  an 
appeal  exist  Southern  R.  Co.  v.  Qlenn,  08  Va.  800. 
86  S.  E.  Rep.  805. 

Rights  of  Appellee.— Where  an  appeal  Is  taken  from 
an  interlocutory  decree  of  a  county  court  to  the 
court  of  chancery,  and  that  court  afllrms  the  decree, 
and  an  appeal  is  taken  to  the  court  of  appeals,  the 
decree  of  the  court  of  chancery  will  be  considered 
as  interlocutory,  so  that  the  appellee  has  a  right  to 
call  it  up  within  the  60  days  prescribed  by  the  stat- 
ute.   Fretwell  v.  Wayt  1  Rand.  415. 

D.  CHARACTER  OF  PROCEEDINGS. 

1.  Genbrallt. 

Proceedings  Must  Be  Judicial.— Under  the  constitu- 
tion of  West  Virginia,  the  supreme  court  of  appeals 
has  no  power  to  review  by  writ  of  error  or  appeal  the 
decisions  or  orders  of  inferior  tribunals,  officers  or 
boards,  as  to  matters  which  are  simply  adminlstra- 
tlve,  executive  or  legislative  and  not  strictly  Jndl- 
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dal  In  tbelr  nature,  except  wbere  such  power  is 
expressly  conferred  by  the  constitution.  Railroad 
Co.  V.  Board  of  Public  Works,  28  W.  Va.  aV4. 

Astbe  jurisdiction  of  the  supreme  court  of 
appeals,  wb  ether  original  or  appellate,  is.  by  the 
letter,  true  spirit  and  Intention  of  the  constitu- 
tion, wholly  Judicial,  the  legislature  could  not  con- 
fer jnrisdiciion  of  any  other  cast  or  quality  upon 
that  court,  and  even  if  it  were,  by  explicit  enact- 
ment, to  confer  power  on  it  to  entertain  a  writ  of 
error  or  appeal,  or  other  form  of  process  to  review 
a  decision  of  the  county  court  in  a  matter  of  the  cor- 
rection of  an  assessment  of  value  for  taxation,  the 
act  wonld  be  void,  as  contrary  to  art.  8,  S  8,  of 
me  constitution.  MacWn  v.  Taylor  County  Court. 
38  W.  Va.  338,  18  S.  E.  Rep.  682. 

And  such  a  proceeding,  GToiuff  up  to  the  circuit 
court  on  appeal  Is  no  more  a  Judicial  proceedlnsr 
than  it  was  in  the  county  court.  Mackln  v.  County 
Court.  38  W.  Va.  838. 18  S.  E.  Rep.  632. 

The  fact  that  a  ministerial  act  is  performed  by  a 
court  does  not  chang-e  the  nature  of  the  act  and 
makcit  jndiclal.  Plttsbarg,  etc.,  R.  Co.  v.  Board  of 
Public  Works,  28  W.  Va.  264 ;  Mackin  v.  County 
Court,  88  W.  Va.  338.  18  S.  E.  Rep.  632. 

Upon  an  appeal  from  the  judgment  of  an  inferior 
court,  errors  in  the  execution  or  replevy  bond, 
lisued,  or  taken,  after  the  judgment,  will  not  be 
noticed.  They  are  merely  ministerial  acts,  and 
must  be  corrected  in  the  same  court,  upon  motion  : 
and  If,  on  such  motion,  that  court  give  an  erroneous 
opinion,  the  party  injured  may  then  appeal,  and 
have  it  corrected.  Leftwltch  v.  Stovall,  1  Wash, 
3QBL 

So  a  mere  executive  act,  such  as  an  official  ap- 
pointment, cannot  be  reversed  in  an  appellate  court. 
Dew  V.  Judges.  3  B.  &  M.  1. 

May  Be  Ex  Pftrte.— No  just  inference  can  be  drawn 
that  the  action  of  the  county  court  In  ascertaining, 
declaring*  and  entering^  of  record,  the  result  of  a 
vote  on  the  relocation  of  a  county  seat,  is  not  re- 
viewable by  the  circuit  court,  because  the  proceed- 
ing is  In  its  oriffin  an  ex  parte  proceeding*,  and  no 
proTi»Ions  are  made  in  the  statute  whereby  persons 
may  contest  the  truth  of  the  returns  or  separate 
certificates  before  the  county  court.  Any  one  in  ter- 
esied  in  the  question  would  have  a  right,  as  in  many 
other  matters,  originally  ex  parte,  to  appear  before 
the  county  court,  and  contest  what  is  proposed  to  be 
done  and  by  the  appropriate  appellate  proceedings 
have  the  action  of  the  county  court  reviewed  by 
the  circuit  courL  Poteet  y.  County  Com.  of  Cabell 
Ca,  SO  W.  Va.  58.  3  S.  E,  Rep.  97. 

Although  the  order  of  allowance  of  an  executor's 
acconntby  a  county  court  is  only  ex  parte,  an  appeal 
will  lie  from  such  order  to  the  district  court,  where 
the  appellee  has  appeared  and  contested  the  allow- 
ance, and  averred  himself  to  be  Interested,  as  dev- 
isee In  the  estate  In  question,  under  the  act  ffiviog 
a  right  of  appeal  to  **all  who  may  be  Injured  or 
aggrieved  by  the  sentence  or  judfirment  of  a  county 
coon  in  any  suit  or  contest  whatsoever."  Triplett 
V.  Jameson,  2  Munf .  242. 

2.  Tax  VAI.UATION.— There  is  no  power  of  review 
of  a  tax  valuation  unless  the  legislature  has  pro- 
vided for  it.  Hence  if  one  aarg^rieved  is  given  the 
right  to  apply  to  the  county  court  and  then  to  ap- 
peal to  the  circuit  court,  the  right  of  appeal  stops 
there  if  the  right  of  appeal  to  the  court  of  appeals 
U  not  expressly  given,  which  it  is  not  Mackin  v. 
GoQDty  Court,  38  W.  Va.  338.  18  S.  E.  Rep.  632. 

Nor  will  the  court  of  appeals  have  jurisdiction  of 


cases  touching  the  assessment  of  taxes,  under  I 
3.  art.  8,  giving*  that  court  appellate  jurisdiction  in 
civil  cases  "where  tbe  amount  In  controversy  Is  of 
greater  value  than  llOO"  since  that  applies  only  to 
judicial  controversies,  not  where  the  matter  is 
merely  administrative.  Mackiu'v.  County  Court.  38 
W.  Va.  888, 18  S.  E.  Rep.  632. 

The  supreme  court  of  appeals  of  West  Virginia 
has  no  jurisdiction  to  review  by  writ  of  error  or 
otherwise,  a  decision  of  the  circuit  court  correcting* 
an  order  of  the  board  of  public^  works  assessing* 
the  value  of  railroad  property  for  taxation;  such 
action  being  merely  administrative  and  not  judi- 
cial. Railroad  Co.  v.  Board  of  Public  Works,  28  W, 
Va.  264. 

In  Low  V.  County  Court,  27  W.  Va.  785,  there  was  a 
dictum  to  the  effect  tbat  an  appeal  would  lie,  under 
S  94,  ch.  161,  Acts  1882,  from  a  judgment  of  the 
county  court  refusing  to  correct  an  assessment 
when  it  is  claimed  (fiat  the  party  aseeeted  tvUh  the  taxes  is 
not  chargeable  thereuith;  but  this  was  expressly  repu- 
diated in  Railroad  Co.  v.  Boazxl  of  Public  Works, 
28  W.  Va.  264. 

No  appeal  lies  from  the  judgment  of  a  county 
court  rendered  under  $  7,  ch.  32,  Acts  1882,  re- 
fusing* to  correct  the  assessed  valuation  of  real 
estate.  Such  judsrment  If  reviewable^^at  all.  can 
only  be  reviewed  by  certiorari.  Low  v.  County 
Court  27  W.  Va.  785. 

But  see  Bank  v.  County  Court,  36  W.  Va.341,  15  S. 
E.  Rep.  78,  where  It  was  held  that  the  court  of  ap- 
peals had  jurisdiction  of  a  writ  of  error  to  the 
judgment  of  the  circuit  court  affirming*  the  judge- 
ment of  the  county  court  dismissing  a  petition  to 
correct  an  alleged  erroneous  assessment  under 
S  94,  ch.  29,  Code  W.  Va.  the  amount  of  contro- 
versy exceeding  $10a  This  case  was  decided  prloi 
to  that  of  Mackin  v.  County  Court  88  W.  Va.  838.  18 
S.  E.  Rep.  682,  but  was  not  mentioned  by  the  court 
in  its  opinion  in  that  case. 

3.  Mandamus  Cases.— Acts  1881-2,  ch.  7,  $$  8, 
4,  expressly  confer  the  right  of  appeal  to  the  court 
of  appeals  from  all  judgrmentsin  all  proceedings  by 
mandamus  rendered  in  the  inferior  courts.  Taylor 
V.  Williams,  78  Va.  422. 

Refusal  to  Award  Ru^.— Where  the  circuit  court 
refuses  to  award  a  rule  on  a  petition  praying  a 
mandamus,  the  proper  remedy  is  not  by  writ  of 
error,  but  direct  application  to  the  court  of  appeals 
for  such  rule.  Martin  v.  Board  of  Education.  42 
W.  Va.  hli,  26  S.  E.  Rep.  348. 

4.  Ckrtiobabi  Casbs.— A  final  decision  on  a  writ  of 
certiorari  Is  reviewable  on  writ  of  error  from  the 
court  of  appeals  according  to  the  rules  of  law  and 
practice  In  other  cases.  Arnold  v.  Lewis  County 
Court  38  W.  Va.  142,  18  S.  E.  Rep.  476. 

The  authority  of  the  court  of  appeals  to  review  a 
certiorari  case,  where  the  case  has  been  heard, 
both  parties  belosr  before  the  court  below.  Is  un- 
questionable, though  the  writ  be  a  discretionary 
writ  In  any  case  it  is  settled  beyond  dispute  by 
the  amendment  to  the  constitution  of  West  Virginia, 
art  8,  $  3.  saying:  "The  court  of  appeals  .shall 
have  appellate  jurisdiction  in  cases  of  quo  warranto^ 
habeas  corpus  mandamus  and  certiorari,  W.  Va.  Code, 
p.  23."  Welch  V.  County  Court  29  W.  Va.  68.  1  S.  E. 
Rep.  337. 

5.  Condemnation  Proceedings.— Where  the  stat- 
ute on  condemnation  proceedlncrs  does  not  declare, 
that  the  judgment  shall  be  final,  the  judgment  of 
the  Inferior  court  must  stand  as  all  other  judg- 

I  ments,  and  the  aggrieved  party  is  entitled  to  the 
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benefit  of  the  sreneral  law  rcfirulatlnfir  writs  of  error 
and  »uper»edea:  B.  &  O.  R.  R.  Co.  v.  P.  W.  &  Ky.  R. 
R.  Co.,  17  W.  Va.  812. 

The  circuit  court  has  no  Jurisdiction  to  award  a 
supersedeas'lo  the  Judgment  of  the  county  court  in  a 
proceeding  by  the  board  of  supervisors  to  condemn 
land  for  public  purposes,  when  It  is  not  manifest 
that  they  are  transcending  their  authority  and  the 
interposition  of  the  court  is  necessary  to  prevent 
Injury  that  cannot  be  adequately  compensated  In 
damages.  Board  of  Supervisors  of  Culpeper  Co.  v. 
Oorrell,  20  Qratt.  484,  521. 

C.  Habeas  Corpus  Casks. 

West  VIrsinla.— While  under  $  1,  ch.  135  of  the 
Code,  as  amended  by  ch.  137  of  Acts  of  1882,  a  writ  of 
.error  will  lie  from  the  supreme  court  of  appeals  to 
the  judgment  of  a  circuit  judge  remanding  a  pris- 
oner brought  before  him  on  a  writ  of  habeas  corpus, 
such  judgment,  under  $  12,  ch.  Ill,  cannot  be 
superseded.    Ex  parU  Mooney,  26  W.  Va.  82. 

VlrffiolA— ^he  court  of  appeals  has  no  jurisdiction 
to  grant  a  writ  of  error  to  a  judgment  upon  an 
application  for  a  writ  of  habeas  corpus.  Bell  v.  Com., 
7  Gratt.  201 ;  Jones  v.  Timberlake,  6  Rand.  678. 

7.  DiSBABMKNT  Pbockkdings.— The  Supreme  court 
of  appeals  has  jurisdiction  of  a  writ  of  error  to  the 
circuit  court  on  disbarment  of  an  attorney  as  for  a 
contempt.    State  v.  Shumate.  48  W.  Va.  860,  87  S.  E. 

Rep.  618. 

8.  Contempt  Pbocbedinos.— A  contempt  of  court 
is  In  the  nature  of  a  criminal  proceeding.  Hence 
the  judgment  In  such  a  proceeding  can  be  reviewed 
only  by  writ  of  error  and  not  always  in  that  way, 
never  by  appeal.  Baltimore,  etc.,  R.  Co.  v.  Wheel- 
ing, 18  Gratt.  40.  See  monographic  no^«  on  "Con- 
tempts" appended  to  Wells  v.  Com.,  21  Gratt.  50a 

Proceedings  for  contempt  cannot  be  reviewed  In 
the  court  of  appeals  on  application  for  a  writ  of 
habeas  corpus.    Cromwell  v.  Com.,  95  Va.  254,  28  S.  E. 

Rep.  1028. 

9.  Award  op  Arbitrators.— There  cannot  be  an 
appeal  to  the  court  of  appeals,  from  the  award  of 
an  arbitrator,  unless  it  be  made  the  judgment  or 
decree  of  the  court  from  which  it  is  taken:  and  the 
mere  copying  of  the  award  in  the  proceedings  of 
the  court,  though  they  be  signed  by  the  judge,  does 
not  make  it  the  judgment  or  decree  of  the  court. 
Crane  v.  Crane,  21  Gratt.  679.  See  monographic  note 
on  "Arbitration  and  Award"  appended  to  Bassett  v. 
Cunningham,  9  Gratt  684. 

10.  Decision  on  Motion  to  Quash  or  Issue  Exe- 
cution.—An  appeal  will  lie  from  the  decision  of  a 
court  on  a  motion  to  quash  an  execution  or  order 
an  execution  to  Issue,  It  being  so  far  considered  a 
pending  cause,  as  to  entitle  the  parties  In  the  origi- 
nal action  to  appeal.  Com.  v.  Hewitt  2  H.  &  M.  181 : 
Lowther  v.  Davis,  88  W.  Va.  182.  IC  S.  E.  Rep.  20. 

An  appeal  will  lie  from  an  order  or  decree  over- 
ruling a  motion  to  quash  an  execution,  although 
the  matter  In  controversy  consists  wholly  of  costs, 
since  such  an  appeal  Is  not  from  the  decree  In  the 
principal  cause,  bui  as  Independent  of  It  as  If  It 
were  a  decree  In  an  Independent  suit  to  subject 
realty  to  costs  In  a  former  suit  Taney  v.  Wood- 
mansee,  23  W.  Va.  709. 

iMuIng  Execution  against  a  Person  Not  a  Party.— 
If  the  clerk  of  an  Inferior  court  misconceive  a 
judgment  and  Issue  execution  against  any  person 
not  properly  a  party  thereto,  the  remedy  Is  not  by 
supersedeas  or  writ  of  error,  but  by  motion  to  quash 
the  execution;  and  If  such  motion  be  overruled,  an 
appeal  may  be  taken  to  the  court  of  appeals  or  ap- 


plication may  be  made  for  a  writ  of  error  or  super 
sedeas  to  the  order  overruling  such  motion.  Moss 
V.  MOHS,  4  H.  &  M.  208. 

11.  Refusal  to  Order  Surveyor's  Report  to  Bb 
Recorded.— If  the  county  court  In  passing  upon  any 
question  under  the  act  Code.  ch.  87,  %  15.  render 
a  judgment  with  costs  overruling  a  motion  to  record 
the  surveyor's  report  of  the  land  sold  for  taxes, 
upon  appeal  to  the  circuit  court,  that  court  shoald 
simply  reverse  their  judgment  but  should  not  pro- 
ceed to  order  that  the  report  of  the  surveyor  should 
be  recorded ;  the  error  of  the  county  court  In  refus- 
ing to  order  the  report  to  be  recorded  can  only  be 
corrected  by  mandamus  and  not  by  writ  of  error  or 
supersedeas.    Delaney  v.  Goddln,  12  Gratt  26a. 

12.  Order  or  Removal  to  United  States  Coubts. 
—An  order  of  a  circuit  court  removing  a  case  at  law 
to  the  circuit  court  of  the  United  States  Is  review- 
able by  the  supreme  court  of  appeals  of  West  Vir- 
ginia on  writ  of  error.  Henen  v.  Baltimore,  etc.  R. 
Co.,  17  W.  Va.  881. 

IS.  Contested  Election  Cases.— No  writ  of  error 
or  supersedeas  will  lie  to  the  j  udgment  of  the  county 
court  In  contested  election  cases.  Dry  den  v.  Swin- 
burne, 20  W.  Va.  89, 104. 

14.  Order  Appointing  or  Displacing  Guardian. 
—Under  the  statutes.  1  Rev.  Code,  ch.  64.  $  2.  cb. 
60,  H  to.  51.  no  appeal  lies  from  an  order  of  the 
county  court  appointing  or  displacing  a  guardian, 
to  the  superior  court  of  chancery,  or  from  the  court 
of  chancery  to  the  court  of  appeals.  Dupuy  v. 
Hard  away.  4  Leigh  684. 

15.  Bastardy  Proceedings.— The  superior  courts 
of  law  have  jurisdiction  to  grant  writs  of  snperse> 
deas  to  orders  of  the  county  or  corporation  courts, 
binding  persons  accused  of  being  the  fathers  of 
bastard  children  to  support  such  children:  and 
tbe  court  of  appeals  In  like  manner,  has  jurisdic- 
tion to  correct  errors  In  the  decisions  of  superior 
courts  of  law  on  the  same  subject  Mann  v.  Com., 
6Munf.  462. 

16.  Decision  or  Circuit  Court  on  Claim  Disal- 
lowed BT  Auditor.— Where  a  claim  against  the 
state  for  services  rendered,  as  shorthand  reporter, 
in  a  criminal  case,  has  been  allowed  by  the  circuit 
court  in  which  the  case  was  tried,  and  been  certi- 
fied to  the  auditor  for  payment,  by  whom  a  portion 
of  the  claim  Is  allowed,  and  the  residue  refused, 
and  the  holder  of  the  claim  applies  by  petition, 
under  S  1  of  ch.  87  of  the  Code,  to  the  circuit 
court  to  have  the  claim  audited,  and  adjusted, 
a  writ  of  error  will  not  He  to  the  court  of  appeals 
from  the  action  of  the  circuit  court  on  said 
petition.  Robinson  v.  La  Follette,  40  W.  Va.  565,  83 
S.  E.  Rep.  288. 

17.  Refusal  of  Leave  to  Sue  in  Forma  Pauperis. 
—An  appeal  will  lie  from  an  order  of  a  superior 
court  refusing  to  grant  leave  to  a  person  held  in 
slavery,  to  sue  in  forma  pauperis.  Sam  y.  Blake- 
more.  4  Rand.  466. 

18.  Ex  Parte  Allowances  to  Attobnet.— An  sx 
parte  order  making  allowances  to  an  attorney  for 
legal  services  out  of  funds  In  the  control  of  tbe 
court  Is  nonappealable.  If  erroneous,  the.  proper 
remedy  to  correct  It  Is  by  motion  In  the  lower  court 
Board  of  Education  of  Beverly  Dlst  v.  Ward,  50  W. 
Va.  443,  40  S.  E.  Rep.  844. 

19.  Ex  Parte  Vacation  Order.— An  ex  parte  vaca- 
tion order  made  by  a  judge  of  the  circuit  court  Is 
nonappealable.  Clark  v.  Bryan,  48  W.  Va.  271.  37  S. 
E.  Rep.  543. 

20.  Prohibition     Proceedings.  —A     judgment 
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rrantlne  a  peremptory  writ  of  prohibition  with 
costs  is  such  a  final  Jndg'ment  that  a  writ  of  error 
will  he  awarded  to  It.  Burch  v.  Hardwlctbe.  23 
QrattSl.  ' 

21.  CRIMIKAIj  Casbs. 

notion  to  Aboto  Mllldomas  o  NuUonce.— A  motion 
to  ahate  a  milldam  as  a  nuisance,  is  a  criminal 
prosecatlon.  hence  a  writ  of  error  lies  from  the 
general  court  to  the  order  of  the  circuit  superior 
coart  aSlrminir  the  order  of  the  county  court. 
White  V.  Kinff.  5  Leicrh  736. 

Jadgflieatos«lii«t  Slaves  and  Pree^effroco.— No  writ 
of  error  lay  to  the  Judgrment  of  a  Justice's  court  sit- 
ting as  a  court  of  oyer  and  terminer,,  condemniufir  a 
slave  to  death.    Peter  v.  Com.,  2  Va.  Cas.  390* 

The  same  was  true  of  the  judgment  of  a  county  or 
corporation  sittiUGT  as  a  court  of  oyer  and  terminer 
for  the  trial  of  a  free  ne^ro  or  mulatto  under  the 
act  of  1833-3^  ch,  S2,  f  11.    Anderson's  Case,  5  Leiffh 

74a 

E.  MATTERS  OF  DISCRETION. 

OeoenJIy.— When  a  matter  is  to  be  decided  by  an 
inferior  conrt,  though  it  be  called  a  subject  of  dls- 
credoa«  as  the  awarding  of  a  new  trial,  or  the 
rrantinfir  of  a  continuance,  amendment  of  plead- 
ings, and  many  other  matters,  and  the  discretion  is 
to  exercised  as  to  prejudice  the  substantial  risrhts 
of  a  party,  it  may  be  reviewed  at  his  instance  by  an 
appellate  court,  and  corrected  by  such  court,  when 
the  inferior  court  has  not  exercised  a  sound  Judi- 
cial discretion,  in  accordance  with  established  rules 
and  principles,  but  has  clearly  violated  such  rules 
and  principles. 

It  was  anciently  held  that,  whatever  vested  in  the 
discretion  of  the  court  could  not  be  reviewed.  This 
was  applied  to  amendments,  or  the  refusal  to  amend 
pleadlnffs.  or  the  records  in  any  part:  to  the  con- 
tinuance of,  or  the  refusal  to  continue  common-law 
inits  to  another  term:  to  the  firrantiufir  of ,  or  the 
refusal  to  grant  new  trials:  and  to  a  great  variety 
of  questions  arisingr  whMe  the  case  was  being  tried, 
and  which  were  regarded  as  questions  of  practice 
under  the  control  of  the  court  below,  and  not 
subject  to  review.  But  in  most  of  the  courts  this 
doctrine  has  passed  through,  and  is  now  passing- 
through,  a  ^adual  chang-e,  and  in  many  of  the 
states  a  very  g-reat  change,  wnile  in  other  states  It 
has  either  not  been  modified,  or  has  been  but 
alighUy  modified. 

Formerly  these  questions  were  doubtless  matters 
of  pare  discretion,  and  then  properly  not  the  sub- 
jects of  review;  but  they  are  no  long-er  so,  as  the 
mles  and  principles  governing  them,  with  a  few 
exceptions  have  become  so  settled  and  fixed  that 
these  subjects  are  really  no  longer  matters  of 
mere  discretion,  though  still  called  as  heretofore 
natters  of  discretion:  the  decision  of  the  court  in 
tncb  cases  being*  now  really  not  the  exercise  of  a 
discretion  proper,  but  rather  the  application  by 
the  court  below  to  the  ca.se  before  It  of  well-known 
rules  and  principles  of  law;  and  if  it  errs  in  the 
performance  of  this  Judicial  duty.  Its  errors  should 
be  corrected  by  the  appellate  court.  Just  as  any 
other  error  of  law, committed  by  it  is  corrected. 
But  when  the  subject,  upon  which  the  Inferior 
court  has  acted.  Is  one  within  its  absolute  or  pure 
discretion,  its  action  cannot  be  reviewed.  Welch  v. 
County  Court.  29  W.  Va.  68.  1  S.  E.  Rep.  837. 

Reaovslof  Caosc  to  Aaother  Circuit.— When  a  Judge 
of  a  circuit  coart  is  so  situated  as  to  render  it  im- 
proper, in  his  Judgment  for  him  to  preside  at  the 
Irial  of  a  cause,  the  statute  makes  it  lawful  for  him 


to  remove  the  cause  to  another  circuit.  In  such 
case,  however,  the  propriety  of  removinir  or  refus- 
ing* to  remove  depends  upon  the  discretion  of  the 
Judge,  and  an  appellate  court  cannot  revise  his  de- 
clsioQ.    Boswell  V.  Flockheart,  8  Leigh  864. 

Continuances.— A  motion  for  a  continuance  is  ad- 
dressed to  the  sound  discretion  of  the  court,  under 
all  the  circumstances  of  the  case  :  and  although  an 
appellate  court  will  supervise  the  action  of  an  Infe- 
rior court  on  such  a  motion,  it  will  not  reverse  a 
Judflrment  on  that  ground,  unless  such  action  was 
plainly  erroneous.  Hewitt  v.  Com.,  17  Gratt  627; 
Myers  v.  Trice,  86  Va.  835,  11  S.  E.  Rep.  428 ;  Harman 
V.  Howe.  27  Gratt.  676:  Welch  v.  Com.,  90  Va.  318, 18 
S.  E.  Rep.  273;  Walton  v.  Com., 32  Gratt.  855;  Roussell 
V.  Com.,  28  Gratt  930 :  Phillips  v.  Com..  90  Va.  401. 18 
S.  E.  Rep.  841 ;  Harris  v.  Harris.  2  Lelffh  584  ;  Bland 
&  Giles  County  Judffe  Case,  88  Gratt  443;  SUte  v. 
Betsall,  11  W.  Va.  703,  727  ;  Davis  v.  Walker,  7  W.  Va. 
447 :  Keesee  v.  Bank,  77  Va.  129  ;  Marmet  v.  Archi- 
bald, 87  W.  Va,  778,  17  S.  E.  Rep.  299.  See  mono- 
graphic note  on  "Continuances"  appended  to 
Harman  v.  Howe,  27  Gratt  676 ;  McAlexander  v. 
Hairs  ton.  10  Lelffh  486 :  Gwatkln  v.  Com..  10  LeUh 
687  ;  Deford  v.  Hayes,  6  Munf.  390. 

The  same  rule  applies  to  the  granting  of  contin- 
uances by  commissioners  In  chancery  of  proceed- 
ings before  them. 

A  commissioner  properly  has  much  latitude  of 
discretion  In  grantlng^  continuances  of  proceedlnsrs 
before  him,  and  the  court  whose  order  he  Is  ex- 
ecntlnflTwlll  not  overrule  his  action  In  that  respect, 
unless  It  be  plainly  erroneous.  Still  less  will  an  ap- 
pellate court  reverse  a  decree  for  that  cause.  Fant 
V.  Miller,  17  Gratt  187. 

Change  of  Venue.— The  appellate  court  can  review 
the  action  of  the  trial  court  in  refusing*  or  g*rantlng* 
a  chang*e  of  venue.    Ott  v.  McHenry,  2  W.  Va.  73. 

Allowance  of  Special  Jury.— Under  Code  Va.  % 
3158,  providing*  that  a  court  "  may  allow  a  special 
Jury,*-  the  allowance  of  a  special  Jury  Is  not  a  mat- 
ter of  right,  but  rests  In  the  sound  discretion  of  the 
court  Atlantic  &  D.  R.  Co.  v.  Peake,  87  Va.  130,  12  S. 
E.  Rep.  348. 

Challenging  of  Jurors.— The  decision  of  a  court  al- 
lowing* a  challenge  on  the  part  of  the  common- 
wealth, or  disallowing  a  challensre  on  the  part  of 
the  accused,  whether  such  challeng-e  be  a  principal 
challenge  or  a  challenge  to  the  favor,  is  matter  of 
exception  on  the  part  of  the  accused  :  which  it  is 
his  right  to  have  reviewed  In  the  appellate  court 
Montague  v.  Commonwealth.  10  Gratt  767. 

Introduction  of  Evidence.— The  matter  of  the  Intro- 
duction of  the  evidence  as  to  the  order  and  time 
thereof.  Is  largely  in  the  discretion  of  the  trial 
court,  and  will  not  be  Interfered  with  by  the  appel- 
late court  where  no  inj  ustlce  has  been  done.  Lewis 
V.  Alklre,  82  W.  Va.  504,  9  S.  E.  Rep.  890. 

Whether  a  plaintiff  shall  be  permitted  to  Intro- 
duce further  evidence  after  the  defendant's 
evidence  is  introduced  is  a  matter  within  the  dis- 
cretion of  the  court  trying  the  cause:  and  Its 
exercise  will  rarely.  If  ever,  be  controlled  by  an 
appellate  court.  Brooks  v.  Wilcox,  11  Gratt  411: 
Kerrv.  Lunsford,  31  W.  Va.  669,  8  S.  E.  Rep.  493; 
Bowyer  v.  Knapp,  15  W.  Va.  278. 

The  admission  of  evidence  after  the  cause  has 
been  closed  Is  a  matter  within  the  discretion  of  the 
trial  court,  and  its  action  will  not  be  reviewed 
unless  it  works  surprise  or  injustice  to  the  other 
party.  Bank  v.  Lock  wood,  13  W.  Va.  392,433;  George 
v.  Pilcher,  28  Gratt  299. 
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Wbere  a  case  is  beard  by  tbe  court  witbout  a  Jury, 
an  appellate  court  will  not  reverse  tbe  judg-ment, 
tbongb  tbe  court  below  may  bave  erred  in  reQuirine* 
tbe  plaintiff  to  Introduce  bis  evidence  first.  In  sucb 
a  case,  it  is  a  matter  of  perfect  indifference  in  wbat 
order  tbe  evidence  is  beard.  Wriffbt  v.  Rambo,  f  1 
aratt  168. 

Bxanlnatioii  of  Witnesses.— Tbe  subject  of  tbe 
examination  of  witnesses  lies  cbiefly  in  tbe  discre- 
tion of  tbe  trial  court,  and  its  exercise  will  rarely 
if  ever  be  controlled  by  an  appellate  court  Brooks 
V.  Wilcox,  llGratt  411;  Scott  v.  Sbelor,  28  Qratt 
801. 

Unless  it  was  palpably  improper  to  irrant  leave 
for  tbe  second  examination  of  a  witness,  an  appel- 
late court  will  not.  for  tbis  cause,  reverse  tbe 
decree:  as  tbe  circuit  court  ougbt  to  possess  mucb 
latitude  of  discretion  in  tbe  decision  of  sucb  ques- 
tions. Fant  V.  Miller,  17Qratt]87.  For  tbe  prin- 
ciples GToverning^  tbe  appellate  court  in  reviewing 
tbe  action  of  tbe  trial  court  in  tbe  examination  of 
witnesses,  see  monograpbic  noU  on  "Evidence." 

Conduct  of  CounseL— Ck>unsel  necessarily  bave 
ffreat  latitude  in  tbe  argument  of  a  case,  and 
it  is.  of  course,  witbln  tbe  discretion  of  tbe  court 
to  restrain  tbem;  but  witb  tbis  discretion  tbe 
appellate  court  will  not  interfere,  unless  it  clearly 
appears  from  tbe  record  tbat  tbe  rigbu  of  tbe 
prisoner  were  prejudiced  by  sucb  line  of  argument. 
State  V.  Allen.  46  W.  Va.  65.  30  S.  E.  Rep.  209. 

Tbe  extent  towbicb  counsel  may  read  to  tbe  jury, 
from  law  books,  sound  law,  relevant  to  tbe  case  on 
trial,  is  left  largely  to  tbe  discretion  of  tbe  trial 
Judge,  subject  to  review  in  case  of  abuse  of  discre- 
tion. Harrow  v.  Oblo  River  Co..  88  W.  Va.  711,  18  S. 
£.  Rep.  926. 

Submitting  Instruction  after  Jury  Directed  to  Retire. 
—It  is  tbe  legal  rigbt  of  counsel  on  tbe  trial  to  sub- 
mit Instructions  to  tbe  jury,  and  bave  tbem  passed 
upon  by  tbe  court:  but  wbere  instructions  are  sub- 
mitted by  tbe  counsel  after  tbe  jury  bas  been  di- 
rected to  retire,  and  tbe  court  refuses  to  consider 
tbem  because  offered  too  late,  tbe  court  of  appeals 
will  not  reverse  tbe  judgment  of  tbe  trial  court, 
unless  it  affirmatively  appears  tbat  tbe  said  court 
manifestly  abused  tbe  large  discretion  vested  in  it 
In  respect  to  its  action  In  sucb  matters.  TuUy  v. 
Despard,  81  W.  Va.  870,  6  S.  £.  Rep.  027. 

Setting  Aside  Nonsuit.— Tbe  appellate  court  can 
review  tbe  action  of  tbe  trial  court  in  refusing^  to 
set  aside  a  nonsuit  and  can  order  tbe  cause  tc  be 
reinstated  and  remanded  to  tbe  lower  court  M. 
&  F.  Bank  v.  Matbews,  3  W.  Va.  26. 

Withdrawal  of  Demurrer  to  Evidence.— After  tbe 
taking  of  tbe  testimony  in  tbe  case,  tbe  defendant 
demurred  to  tbe  evidence,  and  tbe  plaintiffs  joined 
tberein.  and  immediately  after  sucb  joinder  tbe  de- 
fendant asked  leave  to  wltbdraw  bis  said  demurrer 
to  wblcb  tbe  plaintiffs  objected:  but  tbe  court 
overruled  tbe  objection,  and  allowed  tbe  demurrer 
to  be  witbdrawn.  Held,  tbat  tbe  court  of  appeals 
allows  to  tbe  courts  below  a  wide  latitude  of  dis- 
cretion in  all  sucb  matters  of  practice  arising  dur- 
ing tbe  trial  of  tbe  case  below,  and.  in  general,  will 
not  review  sucb  discretionary  action,  unless  tbe 
same  bas  been  exercised  in  a  manner  plainly 
arbitrary,  or  otberwise  obviously  improper.  Burns 
V.  Morrison,  36  W.  Va.  423,  1.5  S.  E.  Rep.  62. 

Dlsmlsaalof  Jury.— Wbat  constitutes  a  reasonable 
time  during^  wbicb  tbe  jury  sbould  be  kept  togetber. 
lies  witbln  tbe  discretion  of  tbe  trial  court,  and  its 
action  will  not  be  reviewed  except  in  a  clear  case  of 


abuse  of  sucb  discretion.    Bun  tin  v.  Danville,  81  Va. 
200,  218,  24  S.  E.  Rep.  830. 

New  Trial. 

Oencrally.— Tbe  appellate  court  can  review  tbe 
action  of  tbe  lower  court  in  g'ranting  or  refusing  a 
new  trial,  wbere  a  bill  of  exception  is  filed  and  if 
tbe  lower  court  erred  may  reverse  its  judgment 
Power  V.  Finnic,  4  Call  411:  Slaugbter  v.  Tutl,  IS 
Leigb  147:  Keys  v.  McFatridge,  6Munf.  18:  Com.  v. 
Wormley.  8  Gratt  712:  Ball's  Case.  8  Leigb  726: 
Hiirs  Case,  8  Gratt  604:  Brown  v.  Speyers.  20  Gratt 
286:  Walton  v.  Com.,  82  Gratt  866:  Hoover  v.  State,  1 
W.  Va.  885. 

Or  a^rm  it  if  no  error  is  perceived.  State  v.  Bet- 
sail.  11  W.  Va.  708,  787:  Davis  v.  Walker.  7  W.  Va.417: 
l^efft  V.  Marsb.  1 W.  Va.  38:  Sweeney  v.  Baker,  IS  W. 
Va.  16& 

An  appellate  court  ougbt  not  to  grant  a  new  trial 
wbere  it  bas  been  refused  in  tbe  court  below,  except 
in  cases  of  gross  and  palpable  deviation  from  the 
evidence.  Brugb  v.  Sbanks,  6  Leigb  606.  See  noU 
on  "New  Trials." 

Quashal  of  Indictment— in  general  it  rests  in  tbe 
sound  discretion  of  tbe  court  wbetber  it  will  qaasb 
an  indictment  Nevertbeless.  if  tbe  fact  for  which 
tbe  defendant  bas  been  examined  by  an  examining 
court  cannot  be  ascertained  from  tbe  record  of  tnat 
court:  but  can  only  be  ascertained  by  testimony 
dehors  tbe  record  it  is  tbe  duty  of  tbe  superior  coart 
to  Quasb  tbe  indictment  In  sucb  case,  testimony 
dehors  tbe  record  of  tbe  examining  court  cannot  be 
looked  into.    Com.  v*.  John  M*Caul.  1  Va.  Cas.  271. 

Amendment  of  BUI.- Under  S  12.  ch.  125,  Code  of 
W.  Va..  allowing  tbe  plaintiff  to  amend  bis  bill  at 
any  time  after  the  appearance  of  the  defendant  If 
substantial  justice  will  be  promoted  tbereby,  it  Is 
tbe  province  of  tbe  court  below  to  decide  when  a 
proper  case  presents  itself  and  bis  discretion  Is  not 
to  be  reviewed  unless  abused.  Western  M.  &  M.  Co. 
V.  Virginia,  etc.  Coal  Co.,  10  W.  Va.  250,  296. 

Directing  Issues  Out  of  Chancery.— The  courts  of 
chancery  have  a  legal  discretion  on  tbe  propriety  of 
directing  Issues:  their  action  in  regard  thereto  may 
be  reviewed  by  an  appellate  tribunal.  Reed  v. 
Cline,  9  Gratt  187:  Beverley  v.  Walden,  20 Gratt  147: 
Stannard  v.  Graves,  2  Call  869:  Fisbburne  v.  Fergu- 
son, 84  Va.  87, 4  S.  E.  Rep.  675.  See  monographic  noU 
on  "Issue  Out  of  Chancery"  appended  to  La  veil  v. 
Gold,  25  Gratt  478. 

New  Trial  of  Issues.- A  decree  of  a  circuit  court 
granting  or  refusing  a  new  trial  on  an  issue  out  of 
chancery,  may  be  reviewed  in  tbe  supreme  court  of 
appeals.    Tompkins  v.  Stephens.  10  W.  Va.  156. 

Submitting  Questions  to  Jury  for  Special  Finding.— 
As  to  when  questions  shall  be  submitted  to  the  jury 
for  special  findings,  the  trial  court  b^ts  discretion 
not  to  allow  them  to  be  submitted  at  a  stage  so  un* 
reasonable  as  to  be  manifestly  unfair  to  tbe  other 
side,  but  its  action  in  submitting  or  not  submitting 
them,  is  subject  to  review.  §6,  ch.  131,  Code  W. 
Va.:  Peninsular,  etc.,  Co.  v.  Franklin  Ins.  Co.,  85  W. 
Va.  666,  14  S.  E.  Rep.  237. 

Removal  of  Executors.— There  must  of  necessity, 
be  vested  in  the  court  a  very  large  discretion:  and 
while  it  is  a  legal  discretion,  to  be  exercised  in  a 
proper  case,  an  appellate  court  ougbt  not  to  inter- 
fere, except  in  a  case  wbere  manifest  Injustice  has 
been  done,  or  wbere  it  is  plain  tbat  a  proper  case 
has  not  been  made  for  the  exercise  of.the  powers 
which  tbe  law  bas  specially  conferred  on  the 
court  from  which  the  fiduciary  derives  his 
authority.    Reynolds  v.  Zink,  87  Gratt.  29. 
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A9P9tatmtat  of  Receivers.— To  appoint,  or  refuse 
to  appoint  receivers,  is  a  discretionary  power, 
wbicli  will  not  be  interfered  with  on  appeal,  except 
Id  cases  where  the  discretion  has  been  manifestly 
abused.  Wairner  v.  Coen.  41  W.  Va.  851,  83  S.  E.  Rep. 
7S. 

AppeintBent  aiid  Removal  of  Commlssloiier.— The 
circuit  court  has  absolute  control  over  its  commis- 
sioners, with  the  power  to  appoint  and  remove  at 
its  discretion:  and  nnless  such  discretion  is  plainly 
abused,  to  the  prejudice  of  the  parties  to  the  litl- 
gation,  the  court  of  appeals  cannot  interfere 
therewith.  Arboffast  v.  McGraw,  47  W.  Va.  268,  84  S. 
£.  Bep.  738. 

Overmlliiff  Jlotioo  to  Dissolve  Injanctlon.— The  exer- 
cise of  a  sound  discretion  without  abuse  by  a  cir- 
cuit Judffe  in  overruling*  a  motion  in  vacation  to 
dlSHOlve  an  injunction  is  not  reviewable.  McEl- 
downey  V.  Liowther,  40  W.  Va.  348.38  S.  £.  Rep.  644. 
See  monographic  noU  on  "Injunctions**  appended 
to  Claytor  v.  Anthony,  16  Gratt.  518. 

Exceptions  to  Answers.— The  mode  in  which  an 
aception  to  an  answer  shall  point  out  the  omission 
excepted  to.  is  a  matter  of  practice  discretionary 
vith  the  court,  and  not  a  subject  of  appeal.  Craiff 
T.  Sebrell.  9  GratL  131. 

Qrantios  of  Appellate  Process.— Where  a  court  re- 
fuses to  arrant  a  writ  of  error,  or  a  mandamus,  or 
a  Frit  of  prohibition,  or  a  writ  of  certiorari,  or  other 
prcperwrit  to  remedy  the  wrong  complained  of, 
ami  the  person  askinsr  such  writ  has  no  other  rem- 
edy, thouflrh  it  is  a  discretionary  writ,  the  appellate 
court  will  review,  by  the  appropriate  ^it,  the  order 
refusing  to  grant  such  writ,  though,  when  such  or- 
der vas  made,  no  one  was  before  the  court  but  the 
party  complaininflr.  and  thoug^h  the  other  party  never 
had  been  heard  in  the  court  below  ;  for,  if  such  an 
order  cannot  be  reviewed  by  an  appellate  court, 
there  is  a  total  failure  in  the  law  to  furnish  any 
remedy  for  a  wrong,— and  because  such  order  en- 
terel  of  record  refusing  to  award  such  writ,  when 
the  plaintiff  has  the  rig^ht  to  have  it  awarded,  and 
has  DO  other  redress  for  the  wrong*,  thoug*h  not 
techaically  a  final  judgment,  is.  so  far  as  the  plain- 
tiff iii  concerned,  in  its  operation  and  effect,  a  final 
lodgment  agrainst  him,  just  as  much  as  it  would  have 
beea  had  the  writ  been  awarded,  and,  on  the  hear- 
ing «f  the  case,  had  been  decided  ag^ainst  him  :  and 
DoiBjustlceor  wrong*  is  done  to  the  defendant,  as, 
in  sLch  a  case,  if  the  inferior  court  refusing  to  grant 
met  writ  Is  reversed,  the  order  of  the  appellate 
coort  will  be  only  that  the  writ  shall  be  issued,  and 
he  will  have  his  hearing  aftet  it  is  issued,  before 
the tnferlor  coort.  and  he  has  his  hearing  before 
the  ippellate  court  on  the  question  of  the  propriety 
of  inning  such  writ,  when  the  writ  prayed  for  in  the 
court  below  Is  a  discretionary  writ,  and  not  a  writ 
of  right.  Welch  v.  County  Court,  29  W.  Va.  63,  1  S. 
E.  fiep.  837. 

Oantlnf  Retail  Liquor  License.— The  county  court, 
oncer  the  act  of  June  29th,  1870,  Sess.  Acts  1869-70. 
ch.  74,  has  a  discretion  to  grant  or  refuse  a  license 
to  retail  ardent  spirits,  and  its  judg'ment  is  final, 
anc  cannot  be  reviewed  by  the  circuit  court  by  a 
writ  of  supersedeas,  all  proceeding's  upon  such  writ 
are  coram  non  judice  and  void,  including  the  judg- 
nentand  execution  in  the  higher  court,  and  a  writ 
of  prohibition  will  be  awarded  by  the  supreme  court 
tothe  judge  of  the  circuit  court,  superseding*  the 
*spersedeas  and  all  proceeding*s  thereon.  French 
T.  Noel,  28  Gratt.  454;  Ex  parte  Yeager,  11  Gratt.  655. 

But  in  Leif  ton  V.  Maury,  76  Va.  865,  it  was   held 


that,  under  the  Acts  1879-80.  p.  148,  changing  the 
wording  of  the  statute  from  '*may*'  to  "shall"  and 
ffivlng  an  appeal  to  the  circuit  court,  the  court  has 
a  sound  judicial  discretion  in  determining^  whether 
the  applicant  is  a  "fit"  person  and  the  place  "suit- 
able and  convenient,"  and  if  satisfied  on  these  points 
it  is  its  duty  to  issue  the  license  and  this  discretion 
is  reviewable,  both  in  the  circuit  court  and  the  court 
of  appeals. 

But  in  Ailstock  V.  Paffe.  77  Va.  380,  it  was  held  that 
the  chauffe  of  the  word  "shall"  back  to  "may"  In 
the  Act  of  March  6, 1882.  was  intended  to  restore  the 
law  as  laid  down  in  French  v.  Noel,  22  Gratt.  456,  and 
to  leave  it  discretionary  with  the  county  cpurt  to 
ffrant  or  refuse  such  licenses;  though  such  discre- 
tion must  be  a  sound  legal  discretion,  a  discretion 
to  be  exercised  upon  a  full  and  complete  survey  of 
all  the  circumstances  of  each  particular  case,  re- 
g^ard  being*  had  to  the  interest  and  policy  of  the 
state  as  manifested  in  the  statute,  as  well  as  to  the 
interests  of  the  applicant  and  to  the  interests  of 
the  community  in  which  the  business  is  to  be  carried 
on,  since  a  riffht  of  appeal  to  the  circuit  court  la 
given  to  the  applicant 

In  Ex  parte  Lester,  77  Va.  668,  it  was  held  under 
the  same  statute  that  the  whole  subject  was  not  re- 
mitted to  the  unlimited  discretion  of  the  county 
court:  but  that,  an  immediate  appeal  being*  allowed 
to  the  circuit  court,  it  is  still  mandatory  on  the 
county  court  to  Issue  the  license,  if  on  hearing^  the 
testimony,  it  is  satisfied  that  the  applicant  fulflUs 
the  requirements  of  the  statute. 

Judicial  Sales. 

Orderlnir  Sale.— The  discretion  vested  in  the  court 
ordering*  the  sale  is  always  subject  to  review  in  the 
appellate  court  It  is  not  an  arbitrary  discretion, 
but  a  judicial  discretion,  which  must  be  exercised 
reasonably  and  justly  ;  and  any  party  who  may 
think  himself  aggrieved  by  the  decree  against  him 
may  apply  for  an  appeal  to  the  court  of  appeals. 
Todd  V.  Gallego.  etc.  Co.,  84  Va.  686,  5 S.  E.  Rep.  676. 

Reasonable  Time.— In  enforcing  the  lien  of  a  judg- 
ment against  land  it  lies  within  the  discretion  of  the 
trial  court  to  decide  what  is  af  " reasonable  time** 
within  which  the  rents  and  profits  should  discharge 
the  lien,  but  this  is  not  an  arbitrary  but  a  «oim<f,  legal 
discretion,  subject  to  review  in  the  appellate  court, 
but  the  debtor  must  have  asked  that  the  property 
be  rented  in  the  lower  court  Rose  v.  Brown,  II  W. 
Va.  122  ;  Hill  V.  Morehead.  20  W.  Va.  429. 

Quantity  to  Be  Sold.— Whether  it  be  necessary  to 
sell  the  whole  tract  or  only  a  part  lies  in  the  discre- 
tion of  the  lower  court,  and  its  decision  will  not  be 
reversed  unless  plainly  erroneous.  Johnson  v. 
Wagner,  78  Va.  587. 

Sequestrating  Income  Instead  of  Directing  Sale.— 
Where  a  trubt  fund  has  been  created  the  annual 
interest  or  income  from  which  is  directed-  to  be 
paid  to  an  execution  debtor,  it  is  not  error  for  a 
court  of  equity  to  sequestrate  such  interest  or  in- 
come, and  direct  Its  payment  to  the  execution 
creditors  instead  of  directing  a  sale  of  the  interest 
of  the  debtor.  This  does  exact  justice  to  all  con- 
cerned. Courts  of  equity  have  a  discretion  in  such 
cases  which  will  not  be  reviewed  or  reversed  except 
for  error  appearing  on  the  face  of  the  record. 
Frank  v.  People's  Bank,  95  Va.  500,  28  S.  £.  Rep.  874. 

Continuation  of  Sale.— A  motion  to  confirm  or  set 
aside  a  sale  made  under  its  decree,  is  one  addressed 
to  the  legal  discretion  of  the  court,  to  be  governed 
by  the  circumstances  of  the  particular  case  :  and  if 
improperly  exercised  it  will  in  a  proper  case  be  cor- 
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reeled  by  appe.al.  at  the  instance  of  the  Injured 
party.  Childs  v.  Hurd.  25  W.  Va.  580:  Marling-  v. 
Robrecht,  18  W.  Va.  440.  474. 

Opening  Biddlnss.— In  discussing  the  principles 
applicable  to  the  openinsr  of  biddings  before  confir- 
mation, JuDOB  Anderson,  speaking  for  the  court 
in  Roudabush  v.  Miller,  32  Gratt.  464,  4S5.  said 
that  "in  a  proper  case,  where  it  would  be  just 
to  all  the  parties  concerned,  this  court  may  be  un- 
derstood as  having  sanctioned  a  practice  in  the  cir- 
cuit courts,  in  the  exercise  of  a  sound  discretion,  of 
setting  aside  a  sale  made  by  commissioners  under  a 
decree,  and  reopening^  the  bidding  upon  the  offer 
of  an  advanced  bid  of  a  sufficient  amount  deposited 
or  well  secured:  and  to  that  extent  the  former  Eng*- 
lish  practice  has  been  allowed  in  this  state.  But 
.it  has  never  been  held  Imperative  upon  the  courts 
to  set  aside  the  sale  and  reopen  the  bids.  It  is  a 
question  addressed  to  the  sound  discretion  of  the 
courts,  subject  to  the  review  of  the  appellate  tribu- 
nal, and  the  propriety  of  its  exercise  depends  upon 
thecircumstances  of  each  case,  and  can  only  be 
rightfully  exercised  when  it  can  be  done  with  a  due 
reg-ard  to  the  rights  and  interests  of  all  concerned— 
the  purchaser  as  well  as  others.*'  Berlin  v.  Mel- 
horn.  76  Va.  680. 

No  person  can  demand  a  resale  of  property  after 
the  former  sale  has  been  confirmed,  upon  the  mere 
offer  of  an  upset  bid :  hence  he  cannot  complain  in 
an  appellate  court  of  the  terms  on  which  such  re- 
sale is  granted,  if  granted  at  all.  Yost  v.  Porter,  80 
Va.  866. 

F.  JUDGBdENTS  BY  CONFESSION.— A  confession 
of  judgment  amounts  to  a  release  of  all  previous 
errors  in  the  proceedings.  Cooke  v.  Pope,  8  Munf . 
167.  See  monographic  no^tf  on  "Judgments  by  Con- 
fession" appended  to  Richardson  y.  Jones,  12  Gratt. 
53. 

Where  a  writ  of  error  is  only  taken  to.  an  order 
of  the  lower  court  amending- a  judgment  by  con- 
fession for  judicial  error,  the  appellate  court  can 
only  render  such  judgment  as  the  lower  court 
should  have  rendered  and  dismiss  the  motion  to 
amend:  it  cannot  consider  any  errors  in  the  original 
judgment.    Stringer  v.  Anderson,  23  W.  Va.  482. 

ReUnqulshment  of  Plea.— Where  the  defendant  re- 
linquishes his  plea  and  agrees  to  the  plaintiff's  dam- 
ages, there  is  a  judgment  by  confession,  amounting 
to  a  release  of  errors  and  defendant  cannot  appeal 
even  by  consent  of  plaintiff.  Cooke  v.  Pope,  3 Munf. 
167. 

Confession  of  Judgment  on  Portbcomlng  Bond.— A 
confession  of  judgment  on  a  forthcoming  bond 
operates  a  release  of  error  in  the  original  judgment 
Edmonds  v.  Green,  1  Rand.  44.  See  monographic 
note  on  "Judgments  by  Confession"  appended  to 
Richardson  v.  Jones,  12  Gratt  53. 

G.  JtJDGMENTS  AND  DECREES  BY  DEFAULT. 

Decrees  Rendered  ofa  BUI  Taken  for  Confessed.— Under 

5  5.  ch.  184  of  the  Code  of  West  Virginia  the  ap- 
pellate court  is  forbidden  to  allow  or  entertain  any 
appeal  from  decrees  rendered  on  bills  taken  for  con- 
fessed, unless  an  application  has  been  first  made  to 
the  court  making  such  decree  to  correct  the  errors 
complained  of  and  such  motion  has  been  overruled 
In  whole  or  In  part  Steenrod  v.  Railroad.  25  W.  Va. 
133;  Saunders  v.  Griggs,  81  Va.  506 :  Dickinson  v. 
Lewis,  7  W.  Va.  678 ;  Baker  v.  Western  M.  &  M.  Co., 

6  W.  Va.  196:  Hartley  v.  Roffe.  12  W.  Va.  401,  419:  Hill 
V.  Bowyer.  18  Gratt  869,  377  :  Rowlan«d  v.  Rowland.  11 
W.  Va.  262,  274  ;  Forest  v.  Stephens,  21  W.  Va.  816 ; 
McKinney  v.  Hammett  26  W.  Va.  628;  Gates  v.  Cragg. 


11  W.  Va.  800 :  Hunter  v.  Kennedy.  20  W.  Va.  34S: 
Bock  V.  Bock,  24  W.  Va.  586  ;  Hix  t.  Hix,  2b  W.  Va. 
481 :  Beaty  v,  Veon.  18  W.  Va.  291  ;  Ferrell  v.  Camdeo, 
49  W.  Va.  252,  38  S.  E.  Rep.  581:  Cann  v.  Cann.  45  W. 
Va.  568,  31  S.  E.  Rep.  923. 

The  court  of  appeals  has  no  Jurisdiction  of  an 
appeal  from  a  decree  by  default  until  relief  has 
been  sought  under  $  3451  of  the  Code,  by  motion  to 
the  court  in  which  the  decree  was  rendered.  When 
the  time  allowed  by  this  section  has  expired,  the 
decree  becomes  final  and  irreversible.  Smith  v. 
Powell,  98  Va.  431.  36  S.  £.  Rep.  582. 

A  party  who  has  allowed  a  decree  to  be  rendered 
against  him  as  an  absent  defendant,  cannot  appeal 
from  the  decree:  his  only  remedy  is  to  have  the 
cause  reheard.  Piatt  v.  Howland.  10  Leigh  507: 
Lenows  v.  Lenow.  8  Gratt  849:  Barbee  v.  Pannilt  6 
Gratt  442;  Meadows  v.  Justice.  6  W.  Va  198:  New- 
man V.  MoUohan.  10  W.  Va.  488, 604:  Higgiubotham  v. 
Haselden.  8  W.  Va.  17;  Handy  v.  Scott  26  W.  Va.  710 

A  decree  confirming  a  sale  of  real  estate  will  na 
be  reversed  for  an  error  in  the  decree  ordering  tte 
sale,  where  no  steps  have  been  taken  in  the  coat 
below,  under  $  5,  ch.  134,  before  the  confirmatiin 
to  reverse  said  decree.  Dick  v.  Robinson*  19  W.  >a. 
150. 

In  a  foreign  attachment,  an  absent  debtor  vbo 
has  not  appeared  in  the  court  below  cannot  app<al. 
his  only  remedy  is  by  petition  to  the  lower  courtfor 
a  rehearing.    Vance  v.  Snyder.  6  W.  Va.  ^. 

But  where  the  parties  have  submitted  the  case  on 
its  merits  az\d  a  decision  in  the  appellate  courtirill 
terminate  a  protracted  controversy,  the  appelate 
court  may  pass  upon  the  question  presented  b:  the 
record  although  no  proper  motion  was  made  ii  the 
court  below.    Coffman  v.  Sangston.  21  Gratt  26: 

Or  where  the  parties  have  expressly  waived  inch 
objection.    Com.  v.  Levy.  23  Gratt.  21,  81. 

Reason  of  Rule.— The  reason  of  the  rule  ^ich 
denies  the  right  of  a  nonresident  to  appeal  unfl  he 
has  submitted  his  defence  to  the  inferior  coirt  Ib 
founded  upon  the  legal  principle  that  the  cou*t  of 
appeals  is  a  court  of  exclusively  appellate  juriklic- 
tion.  confined  to  the  review  of  the  questions  of  law 
and  fact  which  have  been  presented  to  and  passed 
upon  by  the  inferior  court  Raymond  v.  Canden. 
22  W.  Va.  ^80. 

What  Constitutes  5acha  Decree.— As  to  what  con- 
stitutes a  decree  by  confession,  see  monogr^hic 
note  on  * 'Decrees"  appended  to  Evans  v.  Spurgti.  11 
Gratt  615. 

Where  a  decree  has  been  rendered  in  a  ciuse 
upon  a  demurrer  to  the  bill,  an  answer,  a  suiple- 
mental  and  amended  answer,  and  replicatons 
thereto,  upon  depositions  taken,  and  the  repoit  of 
a  commissioner,  which  has  been  excepted  to,  the 
exceptions  acted  upon,  and  the  principles  of  the 
cause  adjudicated,  such  decree  cannot  be  revened 
upon  motion  under  chapter  134  of  the  Ode. 
Rader  v.  Adamson,  87  W.  Va.  582, 16  6.  E.  Rep.  806 

informal  Answer.— Where  the  informal  answer  of 
one  defendant  has  been  filed  by  leave  of  court  li  a 
suit  against  an  administrator  and  other  defendaats 
for  a  settlement  of  his  account  and  the  sale  of  Und 
for  the  pa>'mentof  debts,  and  the  court  has  glvei  It 
the  effect  of  an  answer  not  replied  to,  and  las 
based  its  decrees  on  it,  and  has  decreed  against  the 
(U/endants,  such  decree  is  not  a  decree  by  default  as 
to  him,  and  he  Is  entitled  to  have  it  reversed. 
White  V.  Kennedy.  28  W.  Va.  221. 

When  Demurrer  Alone  Is  Piled.— "If  a  defendant  to 
a  bill  files  no  plea  or  answer  but  files  a  demurrer. 
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simply  on  tbe  firround  that  the  plaintiff  on  tbe  facts 
BUted  In  the  bill  is  entitled  to  no  relief  against  him. 
and  tbe  conrt  below  overrules  such  demurrer  ^nd 
awards  a  rule  against  him  to  answer  the  bill  at  a 
specified  time,  and  he  fails  to  do  so,  and  a  decree 
is  rendered  arainst  him.  and  makes  no  inotion  to 
have  It  reversed  or  corrected  In  the  court  below, 
and  he  appeals  from  such  decree,  solely  on  the 
groand  that  the  court  rendered  any  sort  of  a  decree 
acrainst  him,  this  court  will,  though  he  did  not 
make  such  motion,  entertain  his  appeal,  because 
such  appeal  thousrh  in  form  an  appeal  from  the 
last  decree  is  in  substance  and  in  reality  an  appeal 
from  the  decree  overrulinfir  his  demurrer  and  de- 
ciding, that  the  plaintiff  was  entitled  to  relief  on 
the  statements  in  the  bill  against  him,  and  is  there- 
fore not  to  be  regarded  as  a  decree  on  a  bill  taken 
for  confessed.  But  if  the  appellant  in  such  case 
does  not  confine  his  appeal  to  the  error  committed 
by  the  court  in  overruling  his  demurrer  simply 
carried  out  in  the  last  decree  but  insists,  that  there 
are  in  addition  thereto  other  and  independent  er- 
rors in  the  last  decree  against  hiqi,  which  should  be 
reversed,  even  though  the  appellate  court  hold  that 
the  demurrer  was  properly  overruled,  the  court  of 
appeals  will  not  entertain  such  appeal,  because,  so 
far  as  these  additional  and  independent  errors  are 
concerned,  this  last  decree  is  to  be  regarded  as  a 
decree  on  a  bill  taken  for  confessed  and  cannot  be 
reversed  by  this  court,  till  a  motion  to  correct  it 
has  been  made  in  the  court  below. "  Watson  v.  Wig- 
gintwi,  28  W.  Va.  583;  Stewart  v.  Stewart,  27  W.  Va. 
187. 

Where  Bxceptloiw  to  Report  of  Sale  Are  Piled.— So 
vhere  defendant  has  filed  exceptions  to  the  report 
of  sale,  he  may  have  the  decree  overruling  his  ex- 
ceptions reviewed  in  the  appellate  court  without 
any  motion  in  the  court  below,  if  he  does  not  com- 
plain of  errors  in  the  decree  of  sale  which  was  ren- 
dered on  a  bill  taken  for  confessed  Sis  to  him. 
Stewart  V.  Stewart,  27  W.  Va.  167;  Beaty  v.  Veon,  18 
W.Va.  »1. 

JadgflMBttf  by Defanlt— Likewise  in  case  of  Judg- 
ment by  default,  under  $$  6.  0.  ch.  181,  Ck>de  of  Va. 
and  I&.  ch.  134,  Code  W.  Va.,  application  must  first  be 
made  to  the  court  in  which  the  Judgment  was  ren- 
dered to  correct  any  error  for  which  the  judgment 
might  be  reversed  by  an  appellate  court  and  such 
application  must  be  refused  before  an  appellate 
conrt  can  entertain  an  appeal,  writ  of  error,  or 
supersedeas.  Goolsby  v.  Strother,  21  Gratt  107; 
Davis  V.  Com..  leOratt.  134;  Smith  v.  Knight,  14  W. 
Ta.  748;  Adamson  v.  Peerce,  20  W.  Va.  59;  Capehart 
V.Cunningham,  12  W.  Va.750:  Goolsby  v.  St.  John, 
SGratt  146;  Watson  v.  Wigglnton,  28' W.  Va.  533,  545. 

The  above  section  is  as  applicable  to  Judgments 
^ich  are  a  nullity  as  to  other  judgments  by  de- 
fault  Sute  V.  Slack,  28  W.  Va.  872. 

Section  5,  ch.  134.  applies  as  well  to  judgments  by 
default  for  fines  in  misdemeanor  cases  as  in  civil 
cases.   Sute  v.  Slack,  28  W.  Va.  372. 

Not  Applicabie  to  Jodflrnents  by  ConfeMion.— But 
tbe  first  clause  of  S  5,  ch.  134.  Code  W.  Va.,  has 
no  application  to  a  judg'ment  by  confession,  er- 
rors in  such  Judgments,  if  Judicial,  and  so  not 
amendable  under  the  second  clause  of  same  section 
can  only  be  corrected  by  writ  of  error  to  the  ap- 
pellate court.  Stringer  v.  Anderson,  28  W.  Va.  482; 
Klchardson  v.  Jones,  12  Gratt.  53. 

^tltloo  for  Rebearinir.— In  Coffman  v.  Sangston,  21 
Oratt  eo,  Stapias,  J.,  said  that  the  notice  in  that 
case,  not  having  been  served  upon  either  of  the  par- 1 


ties-plaintiff,  but  upon  the  counsel  in  the  cause  and 
not  specifying  the  errors  complained  of.  nor  in  any 
manner  disclosing  the  character  of  the  decree  de- 
fendant desired,  the  lower^  court  might  properly 
have  refused  to  entertain  the  application  upon  the 
ground  that  the  notice  was  not  served  on  the  proper 
parties,  or  was  too  vague  and  indefinite,  and  the  ap- 
pellate court  migh-t  dismiss  the  appeal  on  the 
ground  that  there  was  no  proper  motion.  But  they 
did  not  dismiss  it  in  that  case  on  the  ground  that 
the  parties  had  siibQiltted  the  c^.se  upon  the  merits, 
and  a  decision  would  terminate  a  protracted  con- 
troversy. 

Asslffnjnentof  Errors.— In  Gunn  v.  Turner,  21  Gratt 
382,  It  was  held  that  the  failure  to  serve  process  on 
all  the  defendants  could  not  be  considered  in  the 
appellate  court  because  it  had  not  been  assigned  as 
error  in  the  motion  to  the  lower  court  to  amend  the 
judgment  although  such  amotion  had  been  made, 
but  in  Saunders  v.  Griggs,  81  Va.  506,  it  was  explained 
that  the  ground  of  decision  was  that  it  was  not 
made  to  appear  affirmatively  in  the  record  that 
process  had  not  been  served,  not  because  this  error 
had  not  been  specifically  assigned  in  the  motion  to 
amend. 

In  Laldley  v.  Brifirht  17  W.  Va.  779,  801,  Gbkbn,  P., 
while  acknowledging  that  it  was  unnecessary  to 
the  decision  of  the  case,  said  that  he  was  not  satis- 
fied that  it  was  necessary  to  specify  error  in  the 
notice  of  such  a  motion. 

Formal  Petition  Not  Necessary.— When  decrees  have 
been  rendered  against  a  nonresident  defendant 
^upon  publication,  who  did  not  appear,  though  he 
does  not  file  a  formal  petition  for  a  rehearing,  if  he 
files  his  answer  containing  substantially  what  a 
petition  should  have  stated  in  the  court  below  with- 
out objection,  asking  that  said  decree  be  set  aside, 
this  is  sufficient,  and  the  appeal  will  not  be  dismissed 
as  improvidently  granted.  It  is  too  late  for  the  ap- 
pellee to  object  in  the  court  of  appeals  for  the  first 
time  that  the  appellant  was  permitted  to  file  his 
answer  without  giving  security  as  the  law  requires. 
To  make  such  an  objection  then  is  to  admit  and 
invoke  the  jurisdiction  of  that  court  for  the  correc- 
tion of  an  alleged  error  in  the  court  below,  and  this 
cannot  be  done  on  a  motion  to  dismiss  for  want  of 
jurisdiction.    Haymond  y.  Camden,  22  W.  Va.  180. 

Bill  Instead  of  Petition.— Although  a  bill  is  filed  to 
correct  the  decree  by  confession  instead  of  a  mo- 
tion being  made  as  provided  by  statute,  and  the  ap- 
peal is  from  the  decree  on  this  bill  and  not  from  the 
original  decree,  yet,  if  the  bill  embraces  other 
grounds  which  give  the  court  Jurisdiction,  so  that 
no  inconvenience  or  additional  expense  results 
from  embracing  in  it  such  allegation  of  error  as 
might  have  been  made  the  ground  of  a  motion  un- 
der the  statute,  and  the  record  in  the  orig'inal  case 
is  made  a  part  of  the  bill,  the  appellate  court  may 
correct  any  error  in  the  original  decree,  and  a  re- 
versal of  this  decree  will  have  the  same  effect  as  a 
reversal  of  the  original  decree.  Hill  v.  Bowyer,  18 
Gratt  864,  377. 

Where  a  nonresident  defendant,  again&t  whom  a 
decree  has  been  rendered  upon  publication  has 
filed  what  he  styles  a  "bill  of  review"  but  which 
has  all  the  elements  required  for  a  petition  for  a 
rehearing  by  the  statute,  he  ma:  appeal  from  the 
decree  refusing  to  entertain  his  application  for  a 
rehearing  and  correction  of  alleged  errors,  and  he 
may  have  a  review  not  only  of  such  decree,  but  al&o 
of  the  decrees  entered  in  the  cause  before  his  ap- 


169 


I  ROB. 


Virginia  Reports,  Aknotatbd. 


pearance  and  souirbt  to  be  rebeard  and  corrected 
by  bis  petition.    Martin  v.  Smitb,  26  W.  Va.  57». 

Bill  of  Review.— it  is  not  proper  to  treat  a  bill  of 
review  filed  to  correct  errors  of  law  wbicb  Is  barred 
by  tbe  statute  of  limitations  as  a  notice  to  correct 
errors  under  $  5,  cb.  181  of  tbe  Code  Va.  1880,  espe- 
cially wben  tbe  decrees  souGTbt  to  be  reviewed  were 
not  rendered  on  a  bill  taken  for  confessed  as  to  one 
of  tbe  plaintiffs  in  tbe  bill  of  review.  Amiss  v. 
McQinnis.  12  W.  Va.  S71,  999. 

LlmltAtlon  OB  Motion  or  Pctitloii.— By  analogy  to 
tbe  limitation  upon  the  ri^rbt  of  appeal  from  final 
decrees,  tbe  proceeding  by  motion  to  correct  errors 
in  a  final  judgment  by  default  or  decree  on  a  bill 
taken  for  confessed  is  limited  to  five  years.  Ken- 
drick  V.  Whitney,  28  Gratt.  646. 

Tbe  proceeding  by  motion  under  $  6.  cb.  181, 
Code  Va.  1860,  to  correct  even  an  interlocutory  de- 
cree is  barred  after  five  years,  but  such  motion  may, 
after  five  years  has  elapsed  be  treated  as  a  peti- 
tion for  a  rehearioe*.  Kendrick  v.  Whitney,  28 
GratL  64& 

Where  Codefendant  Appeals.— In  Lenows  v.  Lenow, 
80ratt.  852,  it  was  held  thattboufirh  tbe  absent  de- 
fendant bad  no  riflfhtby  reason  of  tbe  statute  to 
appeal,  not  having-  soug^tat  bis  rehearing-  in  tbe  court 
below,  yet  a  codefendant,  who  had  appeared,  could 
nevertheless  appeal  before  such  rehearing  had 
been  souffbt,  from  a  joint  decree  asrainst  him  and 
tbe  nonresident  defendant,  who  had  not  been 
served  with  process  or  appeared.  And  that  such 
appeal  necessarily  brings  under  review  tbe  pro- 
priety of  the  whole  decree,  and  devolves  upon  the 
court  the  duty  of  correcting-  and  reversing^  it,  if 
erroneous,  in  favor  of  both  the  nonresident  defend- 
ant, who  had  not  appeared,  and  the  defendant  who 
bad.  Tbe  same  principle  was  followed  in  the  case 
of  The  Coal  River  Navigation  Co.  v.  Webb,  8W. 
Va.  488:  Watson  v.  Wlgginion,  28  W.  Va,  588  ;  White 
V.  Kennedy.  28  W.  Va.  221. 

Where  a  bill  Is  taken  for  confessed,  as  to  one  of 
two  Joint  defendants  and  both  appeal,  tbe  appeal 
will  uot  be  dismissed  as  to  the  former  under  H  8451-2, 
where  the  appeal  of  the  other  defendant  necessarily 
bringrs  up  the  question  in  which  tbe  first  defendant 
is  interested  :  she  being  interested  in  It  also.  Flynn 
V.  Jackson,  98  Va.  841.  25  S.  £.  Rep.  1. 

Tbe  principles  thus  decided  are  obviously  equally 
applicable  to  a  Judgment  by  default,  when  process 
has  been  served  and  in  which  also  a  rehearing-  must 
be  sought  in  the  court  below,  as  provided  for  in  the 
sixth  section  of  chapter  one  hundred  and  thirty- 
four  of  the  Code  of  West  Virirlnia,  before  an  appeal 
can  be  taken.  It  must  follow  that  In  such  case.  If 
there  be  a  joint  judffmeot  affalnst  two,  one  by  de- 
fault and  the  other  upon  issue  tried,  that  the  party 
affalnst  whom  the  judgment  was  rendered,  after 
the  trial  of  the  Issue,  has  a  right  at  once  to  take  his 
appeal:  and  In  bearing  this  appeal,  the  court  of  ap- 
peals must  necessarily  take  under  consideration  the 
whole  judgment  as  to  both  parties,  and,  if  erro- 
neous, reverse  it  as  to  both.  And  it  necessarily  fol- 
lows that  If  not  erroneous,  it  must  affirm  it  as  to 
both. 

The  sixth  section  of  chapter  one  hundred  and 
thirty-four  of  the  Code,  which  requires  a  party  to 
apply  to  the  court  below  for  the  correction  of  cer- 
tain errors,  before  applyiusr  to  the  appellate  court, 
cannot  be  reg-arded  as  In  conflict  with  the  rlsrht  of 
the  appellate  court  thus  to  proceed,  when  once  In 
rightful  possession  of  a  case,  and  with  jurisdiction 


over  the  parties.    Newman  v.  MoUohan,  10  W.  Va« 
48& 

Absent  Defendant  May  Still  Petition  forRebaartaiff 
before  Affirmance.— In  a  suit  In  which  there  is  an  ab- 
sent defendant,  there  is  a  decree  against  the  home 
defendant,  from  which  be  appeals.  Pending  the 
appeal  tbe  absent  defendant  may  file  bis  petition  in 
tbe  court  below  to  be  permitted  to  appear  and  file 
bis  answer  in  the  cause,  and  may  have  tbe  decree 
reheard  and  set  aside^  If  It  Is  erroneous  as  to  him. 
James  River  and  Kanawha  Co.  v.  Littlejohn,  18 
Oratt.  58. 

If  upon  such  rehearing  the  decree,  or  so  much  of 
it  as  is  the  subject  of  appeal,  is  wholly  set  aside,  the 
appeal  will  generally  be  dismissed.  But  if  an  ap- 
peal is  talcen  from  .the  decree  on  tbe  rehearing, 
before  the  dismissal  of  tbe  first  appeal,  the  appel- 
late court  may  refuse  to  dismiss  it  James  River 
and  Kanawha  Co.  v.  Littlejohn,  IB  Gratt  63. 

In  Newman  v.  MoUohan,  10  W.  Va.  488.  504,  it  was 
said  that  on  the  authority  of  the  above  case  that  it 
might  be  that  before  the  appellate  court  has  de- 
cided the  case,  such  petition  or  other  proceeding 
for  the  correction  of  errors  might  be  instituted  la 
the  court  below  and  the  appellate  court  would  sus- 
pend proceedings  till  the  court  below  had  decided 
whether  any  correction  should  be  made. 

Bat  Not  after.— But  after  the  decree  has  been 
affirmed.  It  cannot  be  again  reviewed  in  whole  or 
In  part  by  tbe  circuit  court  under  the  fifth  section 
of  chapter  one  hundred  and  thirty-four  of  the  Code 
of  West  Virginia.  Newman  v.  MoUohan,  10  W.  Va. 
488. 

May  Appeal  from  Denial  of  Petition.— But  where  tbe 
defendant  has  made  tbe  motion  required  by  f  i, 
cb.  184,  Code  W.  Va.,  and  it  has  been  overruled,  he 
has  the  right  to  appeal.  Mldklff  v.  Lusher.  27  W.  Va. 
489 ;  Laldley  v.  Bright  17  W.  Va.  779, 791 ;  Ambler  v. 
Leach,  15  W.  Va.  677. 

A  writ  of  supersedeas  will  lie  to  tbe  judgment 
overruling  such  motion.  Hlgglnbotham  v.  Haael- 
den,  8  W.  Va.  968  :  Saunders  v.  Griggs,  81  Va.  506k 

Where  a  petition  to  rehear  a  decree  rendered 
against  an  absent  defendant  is  denied,  the  appeal 
should  be  from  the  order  denying  the  petition,  not 
from  the  original  decree.  Grinnan  v.  Edwards,  S 
W.  Va.111. 

H.  VOID  DECREES.— A  writ  of  error  or  appeaL 
will  lie  to  or  from  a  judgment  decree  or  order  of  a 
court  although  tbe  same  may  be  void  for  want  of 
Jurisdiction  In  the  court  by  which  It  was  rendered, 
or  for  other  cause  appearing  upon  tbe  record. 
Crane  v.  Crane,  21  Gratt  579. 

Although  a  decree  Is  void  because  rendered 
against  one  who  was  not  a  party  or  for  other  canse, 
yet  he  can  have  such  decree  reversed  on  appeal. 
McCoy  V.  Allen.  16  W.  Va.  724 :  Cook  v.  Dorsey.  88  W. 
Va.  196.  18  S.  E.  Rep.  468 :  Monroe  v.  Bartlett  6  W. 
Va.  441. 

I.  CONSENT  DECREE.— An  appeal  will  not  lie 
from  a  consent  decree.  Manlon  v.  Fahy,  11  W.  Va. 
482 :  Hinton  v.  Bland,  81  Va.  588 ;  Weekly  v.  Har- 
desty,  48  W.  Va.  89,  85  S.  E.  Rep.  880. 

Presumption  of  Assent— A  party  may  be  concluded 
by  bis  acquiescence  In  a  decree  affecting  his  rlghti 
made  In  the  progress  of  the  cause,  under  which  he 
takes  a  part  of  the  fund  affected  by  It  and  makes 
no  objection  to  it  until  after  the  final  decree  in  the 
cause  made  twenty-two  years  after  it  Burton  ▼• 
Brown,  22  Gratt  1. 
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ni.  WHO  MAY  APPEAL. 

A.  PAKTIBS  ONLY  CAN  APF£AI..~A  person 
who  is  not  a  party  to  the  proceeding*  in  which  the 
Jndffment  of  the  court  below  complained  of  was 
rendered  cannot  obtain  a  supersedeas  to  such  Judar- 
ment  Sniierrisors  of  Culpeper  Co.  y.  Qorrell,  SO 
Oratt  484. 519;  Bx  parte  I^ester,  77  Va.  668;  County 
Oonrt  r.  Boreman,  84  W.  Va.  87, 11  S.  £.  Rep.  747. 

One  not  a  formal  party  cannot  appeal,  thou^rli  af- 
fected as  a  pet%d€nte  liU  purchaser.  Stout  v.  Phil- 
ippi  Mfff.,  etc..  Co.,  41  W.  Va.  889,  28  S.  E.  Rep.  B71. 

A  reversioner  or  remainderman  may  in  some 
cases.    Winrfleld  t.  Crenshaw,  8  H.  &  M.  24& 

Persons  fllinjr  a  petition  to  set  aside  a  decree  In  a 
tail  to  which  they  are  not  parties,  have  no  rifirht  to 
appeal  from  the  decree  in  such  suit  on  the  dismissal 
of  their  petition,  although  the  costs  of  the  petition 
are  decreed  arainst  them.  Campbell  v.  Bowen,  1 
Bob.  941. 

Ko  one  but  a  party  can  appeal  but  when  an  entry 
on  the  docket  reads,  "H.  Free  appeared  and  filed 
bond  with  Frank  Burt  as  security,  and  asks  that  an 
appeal  be  granted  to  the  Circuit  Court  of  Marion 
Ooonty.  Bond  approved  and  appeal  granted.  J.  F. 
Christy.  Justice,*'  and  the  appeal  bond  recites  the 
appeal  as  asked  for  by  Bert  Free,  it  will  be  pre- 
sumed that  H.  Free,  not  being-  a  party  himself  was 
applying  for  the  appeal  as  ag^ent  of  a  party.  York 
V.  Free.  88  W.  Va.  836,  18  S.  E.  Rep.  498. 

brtsrest  Not  Sufftclent.— Even  though  the  record 
ftbow  that  he  has  an  interest  in  the  subject-matter 
of  controversy.  Renick  v.  Ludinjrton,  90  W.  Va.  511. 
117;  Board  of  Supervisors  v.  Oorrell,  90  GraiL  484. 

A  supersedeas,  to  a  Judgment  of  a  county  court 
crauting^  leave  to  erect  a  mill,  will  not  lie  In  behalf 
of  a  person,  whomay  be  interested,  but  whose  name 
does  not  appear,  as  a  party,  in  the  record  of  the 
coanty  court.    Winirfleld  v.  Crenshaw,  8  H.  &  M.  246. 

"Holcomb  V.  Purcell.  etc.,  decided  by  this  court  in 
ISOS,  is  a  stronff  case  upon  this  head.  In  that  case 
the  court  held  that  a  principal  obligror  in  a  forth- 
cominc  bond,  agrainst  whom  the  Judirment  in  the 
original  suit  was  rendered,  but  agrainst  whom  no 
Jadgment  was  rendered  on  the  forthcoming  bond. 
was  not  entitled  to  appeal  from  a  Judgment  against 
a  snrety  In  the  forthcoming-  bond.  Upon  the  face  of 
the  record  it  must  have  appeared  that  the  princi- 
pal obUffor  was  collaterally  interested,  since  the 
surety  would  be  entitled  to  recover  of  him  the 
amountof  the  Judgment  whenever  the  surety  should 
discbarge  the  same;  but  notbeing^  immediately  a 
party  to  the  Judgment,  the  court  dlsmlsssed  the  ap- 
peal** Board  of  Supervisors  v.  Gorrell.  90Oratt. 
4U. 

Soch  person  should  make  himself  a  party  to  the 
contest  before  the  final  decision  in  the  county  court, 
and  then  it  Is  competent  for  him  to  carry  the  case 
to  a  superior  tribunal.  Wing-field  v.  Crenshaw,  8 
H.  &  M.  245. 

In  a  contest  about  a  will,  a  person  who  was  not  a 
party  in  the  county  court  may.  by  becoming  inter- 
red after  an  appeal  to  the  district  court,  be  ad- 
mitted a  party  there,  and  carry  up  the  cause  to  the 
court  of  appeals  ;  but,  on  reversing  the  Judgment 
of  the  district  court,  and  afllrmincr  that  of  the 
county  court,  such  party  can  only  recover  the  costs 
In  the  district  court.  Coffbill  v.  Cogbiil,  2  H.  &  M. 
487. 

M««t  Be  a  Proper  Party.— The  commissioner  of 
school  lands  is  neither  a  necessary  nor  proper  party 
to  a  chancery  suit  brought  in  the  name  of  the  state 
of  West  Virginia,   under   I  6.  ch.    24,   Acts    1898, 


to  sell  lands  for  delinquent  taxes  and  therefore  he 
Is  not  entitled  to  appeal  from  the  decree  of  the 
circuit  court  in  such  suit.  Lawson  ▼.  Hart.  40  W. 
Va.  58,  20  S.  E.  Rep.  819. 

In  a  proceeding  to  condemn  land  for  public  pur- 
poses, any  indirect  interest  persons  may  have  in  the 
subject  as  citizens,  taxpayers,  and  landholders  of 
the  county,  is  not  sufficient  to  make  them  proper 
parties.  They  do  not  become  parties  by  merely 
offering  to  become  so,  when  that  offer  is  rejected. 
If  they  become  parties  to  anything,  it  Is  merely  to 
the  order  of  rejection  ;  and  not  to  the  order  con- 
flrminir  the  report  of  the  commissioners.  And  their 
supersedeas,  if  they  are  entitled  to  any,  will  only  be 
to  the  said  order  of  rejection,  and  not  to  the  order 
of  confirmation.  They  are  not  entitled  to  a  super- 
sedeas to  the  former  order,  for  they  are  not  ag- 
grieved thereby.  The  order  of  the  county  court, 
made  after  the  rendition  of  the  Judgment,  suspend- 
ing it  for  thirty  days  to  allow  the  exceptants  to 
apply  for  an  appeal  and  supersedeas,  does  not  make 
them  parties  to  the  proceeding  in  the  county  court. 
To  give  it  that  effect  would  be  to  make  the  court  do, 
indirectly,  what  it  had  Just  before  expressly  refused 
to  do.  Board  of  Supervisors  v.  Oorrell,  20  Qratt 
484  :  Ex  parte  Lester,  77  Va.  668. 

Under  the  statute  of  March  6,  1882,  touching  the 
granting  of  liquor  licenses,  a  right  of  appeal  to  the 
circuit  court  is  given  to  the  applicant  alone,  and  in 
his  case  only  to  the  circuit  court,  hence  those  op- 
posing the  granting  of  the  license  cannot  appeal  to 
the  circuit  court  having  no  interest  in  the  matter 
such  as  would  entitle  them  to  have  themselves 
made  parties.  If  they  do  appeal  and  obtain  a  writ 
of  error  or  supersedeas,  a  writ  of  prohibition  will 
be  awarded  to  the  applicant  by  the  supreme  court, 
commanding  them  to  proceed  no  further  on  such 
writ  of  error  or  supersedeas.  Ailstock  v.  Page,  77 
Va.  886:  ^x  parte  Lester,  77  V a.  668. 

The  proceedings  for  the  sale  of  forfeited  lands  for 
the  benefit  of  the  school  fund  under  the  statute  of 
W.  Va..  ch.  184,  Acts  1872-3,  are  not  Judicial, ,  but 
administrative  in  their  character  nor  are  they  tech- 
nically proceedings  either  in  rem  against  the  land, 
or  in  personam  against  the  former  owner;  such 
lands  are  the  absolute  property  of  the  state  and  sbQ 
alone  has  any  interest  in  the  proceedings  for  their 
sale:  the  effect  of  the  fifth  section  of  article  13  of 
our  Constitution,  giving  to  the  former  owner  of 
such  lands  the  surplus  proceeds  of  the  sale  over  the 
taxes,  etc.,  is  a  gratuity  and  his  claim  thereto  is 
confined  to  such  proceeds,  and  no  lien  upon  or  in- 
terest in  the  land  or  the  proceedings  for  its  sale  is 
conferred  by  said  provision  upon  such  former 
owner;  and  having  no  interest  in.  or  lien  upon  the 
land,  he  is  not  entitled  to  be  a  party  to  the  proceed- 
ings for  the  sale;  and  consequently  has  no  right  to 
appeal  to  the  court  of  appeals.  McClure  v.  Mait- 
land,  24W.  Va.  561;  Auvil  v.  laeger,  24  W.  Va.  583. 

B.  WHO  ARE  PARTIES. 

Personal  Representative  of  Deceased  Party.— The 
personal  representative  may  obtain  a  writ  of  error 
upon  showing  that  his  intestate  has  died  since  the 
Judgment;  although  the  plaintiff  has  not  revived 
the  suit  The  court  saying:  "It  is  true,  that  it 
is  a  general  rule,  that  no  person  can  bring  a  writ 
of  error,  who  is  not  a  party  or  a  privy  to 
the  record  :  but  the  right  to  bring  the  writ 
of  error  in  case  of  the  death  of  the  party,  against 
whom  the  Judgment  was  rendered,  will  be  in  the 
personal  representative  without  a  revival  of  the 
Judgment,   because    the    personal  representative 
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Stands  in  the  sboes  of  the  deceased  and  has  the  same 
risrhts,  as  his  intestate  had,  with  reference  to  the 
judgment"    Phares  v.  Saunders.  18  W.  Va.  83(J. 

An  administrator  is  entitled  to  prosecute  an  ap- 
peal from  an  adverse  decree  asrainsthis  decedent  in 
a  suit  to  set  aislde  a  fraudulent  conveyance  of  land 
necessary  to  pay  debts  of  the  estate.  O*0onnor  v. 
O'Connor,  45  W.  Va.  351,  82  S.  E.  Rep.  275. 

An  appeal  can  be  taken  by  a  personal  representa- 
tive as  of  riffht.  in  like  manner,  as  other  suitors, 
under  chapter  136,  Code  of  West  Virginia.  And  a 
petition  to  the  coart  of  appeals  or  a  Judge  thereof, 
by  a  personal  representative  is  not  necessarjkiQQ- 
less  he  would  be  relieved  from  giving  the  uodeir- 
taking  required  by  that  chapter  Hutchinson  v. 
liandcraft  4  W.  Va.  812. 

Purchaser  st  s  Jitdlclsl  3sle.— Although  a  purchaser 
at  a  Judicial  sale  cannot  appeal  from  the  decree  di- 
recting the  sale  nor  from  any  other  order  or  decree 
of  the  court  made  in  the  cause  prior  to  his  bid  ;  yet 
a  bidder  at  such  sale,  who  has  made  a  cash  pay- 
ment, becomes  thereby  so  .far  a  ''party  to  the  con- 
troversy" under  $  1.  ch.  17.  Acts  1872-8,  as  to 
entitle  him  to  take  an  aQpeal  from  a  decree  setting 
aside  such  sale.  Kable  v.  Mitchell.  0  W.  Va.  498; 
Roberts  v.  Roberts,  IS  Qratt  690. 

The  purchaser  of  property  at  a  Judicial  sale,  who 
has  complied  with  the  terms  thereof,  becomes  a 
party  to  the  suit  from  the  time  of  his  purchase,  and 
acquires  an  inchoate  right,  which  entitles  him  to  a 
hearing  upon  the  question  whether  the  sale  should 
be  s^et  aside,  and  if  the  court  err  by  setting  aside 
the  sale  improperly,  the  purchaser  will  in  a  proper 
case,  have  the  right  to  appeal  to  a  higher  tribunal. 
Childs  V.  Hurd,  25  W.  Va.  530. 

.  So  he  may  appeal  from  a  decree  confirming  the 
sale.    Talley  v.  Starke,  6  Gratt.  880,  849. 

A  purchaser  can  only  appeal  from  a  decree  erro- 
neously aflQrming  or  disaffirming  the  sale.- at  which 
she  purchased:  errors  in  the  subsequent  procieed- 
ings  are  matters  in  which  she  has  no  concern  and 
from  which  she  has  no  right  to  appeaL  Bank  v. 
Ewing,  21  W.  Va.  208. 

Where  a  person  who  bid  at  a  Judicial  sale  of  land 
and  refused  to  comply  with  the  terms  of  the  sale,  at 
a  resale,  attempted  to  bid  through  an  agent,  in  disre* 
gard  of  the  terms  of  sale,  it  was  held  that,  such 
person  had  no  standing  to  appeal  from  a  decree  con- 
firming the  sale  to  another  person.  Hildreth  v. 
Turner,  80  Va.  858,  17  S.  E.  Rep.  471. 

Where  a  sale  of  property  has  been  made  under  a 
decree  of  a  court  of  equity,  and  before  the  same  has 
been  confirmed,  the  court  has  set  the  same  aside 
and  ordered  the  property  to  be  reoffered  for  sale, 
the  purchaser  at  such  first  sale  cannot  appeal  from 
the  decree  setting  the  same  aside,  before  such  re- 
sale has  been  made  and  confirmed.  Childs  v.  Hurd, 
25  W.  Va.  580. 

County  Court  Not  s  Party  In  Proceeding  for  Reassess- 
ment of  Land.— A  county  court  is  not  a  party  to  an 
appeal  taken,  under  |  7,  ch.  36.  Acts  1801.  for 
reassessment  of  lands,  by  a  landowner,  from  the 
decision  of  a  county  court  refusing  to  reduce  the 
valuation  of  his  land  made  by  a  commissioner  under 
said  act,  and  cannot  maintain  a  writ  of  error  from 
the  court  of  appeals  to  the  decision  of  a  circuit  court 
upon  such  appeal.  Mackin  v.  Taylor  County  Court 
88  W.  Va.  338,  18  S.  E.  Rep.  632. 

Receiver— A  receiver  or  commissioner,  is  but  an 
officer  of  the  court  and  he  has  no  right  to  inter- 
meddle in  questions  affecting  the  rights  of  the  par- 
ties or  the  dlsposttion  of  the  property  or  funds  in  his 


hands.  His  holding  is  the  holding  of  the  court  for 
him.  from  whom  the  possession  is  taken,  and  he  has 
no  more  right  to  interfere  in  the  litigation  or  ask 
(or  a  revision  of  a  decree  or  order  affecting  the 
rights  or  claims  of  the  parties  than  an  entire 
stranger  to  the  cause.  But  where  his  own  accounts 
or  his  personal  rights  are  affected  he  must  neces- 
sarily have  the  same  means  of  redress  that  any 
other  party  so  affected  would  have.  Ruhl  v.  Rnhl, 
24  W.  Va.  279. 

Where  a  court  makes  a  void  decree  by  which  it 
directs  its  receiver  to  pay  over  funds  in  his  hands 
and.  because  he  fails  to  obey  such  voi^  decree,  at- 
taches and  imprisons  him  for  an  indefinite  time, 
the  receiver  is  entitled  to  have  such  order  of  im- 
prisonment reviewed.  If  the  decree  was  void  he 
was  not  bound  to  obey  it,  and  he  certainly  could 
not  be  punished  for  refusing  to  do  what  he  was 
under  no  legal  obligation  to  do.  Ruhl  v.  Ruhl,  S4  W. 
Va.  270. 

Other  Party  flay  Appeal.— The  fact  that  a  receiver 
appointed  by  a  court  cannot  appeal  from  the  judg- 
ment of  thatcourt,  will  not  prevent  the  other  pasty 
or  parties  to  the  action  from  appealing.  Melendj 
V.  Barbour.  ?8  Va.  544,  565. 

Amicus  Curiae.— An  amicus  curiae  cannot  appeal 
Dunlop  V.  Com.,  2  Call  284  :  Board  of  Supervisors  of 
Culpeper  Co.  v.  Gorrell.  20  Gratt.  484,  521. 

Attorney  In  Pact.— A  person  appearing  as  attorney 
in  fact  for  certain  creditors  of  the  intestate,  and 
opi)osing  the  grant  of  administration,  may  appeal 
though  not  interested,  in  any  other  respect,  in  the 
subject  of  controversy.  Bohn  v.  Sheppard.  4  Muni 
408. 

Appointee  of  Court.— Gbkbn,  J.,  in  Colman  v.  Oil  Co.. 
26  W.  Va.  148.  178.  said  that  there  was  only  one  case 
in  which  a  United  States  court  could  appoint  any 
one  to  prosecute  a  writ  of  error  in  the  appellate 
state  court,  that  was  under  the  bankrupt  act  when 
the  plaintiff  in  error  was  a  bankrupt  and  there  was 
a  Judgment  in  (he  inferior  court  against  him.  which 
the  assignee  or  court  thinks  should  be  reversed. 

Coundlmen  of  a  City.— The  councilmen  of  a  city  in 
their  corporate  capacity  alone  can  apply  for  a  writ 
of  error  to  a  mandamus  orderiiLg  them  to  make  a 
levy  of  taxes.  Osborne  v.  Kammer,  06  Va.  228, 81 S. 
£.  Rep.  19. 

Creditor.— No  creditor  can  prosecute  a  writ  of  er- 
ror in  the  name  of  his  debtor,  or  prevent  the  debtor 
from  dismissing  his  writ  of  error  when  he  pleases, 
even  though  the  court  has  advanced  funds  from  the 
hands  of  a  receiver  to  enable  the  appellant  to  print 
the  record  in  order  to  obtain  his  writ  of  error.  Ool- 
man  v.  Oil  Co.,  25  W.  Va.  148,  175. 

C.  MUST  BE  ACK}RI£^VEI>-— A  person  must  not 
only  be  a  party  to  the  proceeding  in  the  court  below, 
but  he  must  also  be  aggrieved  by  the  Judgment 
rendered  therein,  to  entitle  him  to  obtain  a  super- 
sedeas to  such  Judgment.  Board  of  Supervisors  of 
Culpeper  Co.  v.  Gorrell.  20  Gratt  484.  519 :  Bx  parte 
Lester,  77  Va.  663  ;  McKinney  v.  Kirk,  9  W.  Va.  26 ; 
Edmunds  v.  Scott.  78  Va.  720 ;  Little  v.  Bowen,  76 
Va.  724 ;  Handy  v.  Scott,  26  W.  Va.  710 ;  HolUngs- 
worth  V.  Brooks,  7  W.  Va.  559  :  Clark  v.  Johnston.  15 
W.  Va.  804:  Miller  v.  Rose.  21  W.  Va.  291 ;  County 
Court  V.  Armstrong,  84  W.  Va.  896. 12  S.  E.  Rep.  488. 

Where  a  bill  is  dismissed  on  demurrer,  any  party 
aggrieved  by  the  decree  may  appeal  though  he  he 
a  defendant  in  form.  Atkinson  y.  McCormlck.  T0 
Va.  791. 

An  appeal  or  supersedeas  to  a  Judgment  ought 
not  to  be  granted  to  any  person  not  appearing  to 
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be  Interested  In  tbe  matter  in  controversy.    Sayre 
▼.  Qrymes,  1  H.  &  M.  401. 

And  tlie  appellant's  interest  must  appear  by  the 
record-   Colman  v.  Oil  Co..  28  W.  Va.  148, 174. 

Wbere  an  order  does  not  affect  the  riirht  or  the 
remedy  of  tbe  appellant,  he  cannot  appeal,  e.  g,  an 
order  dismissintr  a  petition  f pr  a  summons  asrainst 
the  commonwealth  and  making^  the  auditor  defend- 
ant instead.    Parsons  y.  Com..  80  Va.  163. 

farterett  Miwt  Be  Immediate.— An  appellate  court 
will  not  reverse  a  decree,  thoug-h  erroneous,  at  the 
instance  of  a  party  not  interested  in  the  property 
InTolved  in  the  suit.  It  is  not  sufficient  that  he 
may  be  interested  in  the  question  litigated,  or  that 
by  the  determination  of  the  queston  litifirated,  he 
may  be  a  party  in  interest  to  some  other  suit,  grow- 
ing out  of  the  decision  of  that  question.  Elcan  ▼. 
Lancasterlan  School,  2  P.  &  H.  58. 

Peraonal  Rc|>resent«tlve.>-A  personal  representa- 
tlTe  cannot  appeal  from  a  decree  of  sale  of  testa- 
tor's kmds,  not  being-  Interested  therein.  Edmunds 
T.  Scott,  78  Va.  720. 

Where,  on  a  bill  for  specific  performance,  the  ad- 
ministrator of  deceased  party  to  contract  answers 
and  the  heirs  suffer  default,  where  no  personal 
Judgment  is  rendered  the  administrator  is  not  af- 
fected by  the  decree,  and  has  no  right  of  appeal. 
Perrell  V.  Camden.  49  W.  Va.  252.  88  S.  E.  Rep.  581. 

An  administrator  has  a  sufficient  interest,  as  the 
representative  of  his  testator's  personal  estate  to 
appeal  from  an  improper  decree  of  sale  of  land, 
tbough  the  infant  heirs  have  not  appealed,  where 
the  personal  estate  is  liable  to  make  up  any  inade- 
quacy of  the  proceeds.    Cocke  v.  Gilpin.  1  Rob.  SO.  42. 

It  is  well  settled  that  where  an  executor,  as  such 
appeals  from  a  decree  which  does  not  agg-rieve  the 
estate,  the  question  cannot  be  considered  whether 
be  is  aggrieved  as  an  individual.    Swann  v.  Hous- 
man.  00  Va.  816.  20  S.  E.  Rep.  88a 

Surety.— A  surety  has  a  right  to  appeal  not  only 
from  a  decree  ordering  the  sale  of  his  principal's 
real  estate,  but  from  all  prior  decrees  upon  the 
correctness  of  which  the  correctness  of  said  decree 
depends.  Camden  v.  Haymond,  9  W.  Va.  681  ; 
Steenrod  v.  Railroad  Co.,  25  W.  Va.  133. 

Baakrapt— Pending  a  suit  by  judgment  creditors 
miost  their  debtor  and  others,  to  set  aside  a  deed 
of  trustor  subject  the  surplus  to  payment  of  their 
debts,  the  debtor  is  declared  a  bankrupt  on  his  own 
petition,  and  in  the  suit  he  claims  his  exemption 
and  homestead  out  of  the  surplus  of  the  purchase 
money  of  the  land,  after  satisfying  the  debt  secured 
b7  tbe  deed  of  trust.  The  circuit  court  dismisses 
tbe  debtor's  application,  and  makes  a  decree  dls- 
tribating  the  fund.  The  bankrupt  has  such  an  in- 
terest in  the  case  as  entitles  him  to  take  an  appeal. 
Barger  v.  Buckland.  28  Qratt.  850. 

Deed  off  Trust  Creditors.— Where,  in  a  suit  by  the 
rrantor  in  a  deed  of  trust  and  of  the  ceituis  agaitast 
tbe  trustee  and  others,  a  reference  is  made  by  the 
court  to  ascertain  and  report  the  amount  of  the 
trust  debts,  each  trust  creditor,  who  i«  a  party  has 
a  right  to  appear  before  the  commissioner  and 
contest  the  claims  of  other  creditors  and  is  entitled 
to  appeal  from  the  decision  of  the  commissioners. 
Feamster  v.  Wlthrow,  9  W.  Va.  296,  328 ;  Temple  v. 
Wright,  94  Va.  888,  26  S.  E.  Rep.  844. 

F«niMr  Owner  of  Forfeited  Lands.— in  proceedings 
by  tbe  commissioner  of  school  lands,  under  ch. 
13i  Acts  1872-78,  for  the  sale  of  forfeited  lands 
for  the  benefit  of  the  school  fund,  the  former  owner 
of  soch  lands,  or  other  persons  claiming  title  thereto. 


having  no  rights  to  be  affected,  and  no  Interest  la 
the  proceedings,  are  not  entitled  to  be  made  parties 
in  the  circuit  court;  and.  if  they  be  inadvertently 
made  parties  in  that  court,  that  will  not  give  any  of 
them  the  right  to  appeal  to  the  court  of  appeals. 
McClure  v.  Manperture,  29  W.  Va.  683,  2  S.  E.  Rep. 
761. 

Fraudulent  Orantor— Upon  a  bill  to  subject  land  in 
the  hands  of  alleged  fraudulent  gran  tees  to  the  Hen 
of  a  judgment,  the  grantor  cannot  appeal  from  a 
decreeadjudging  them  fraudulent,  since  he  is  not 
interested  in  the  matter.  Price  v.  Tbrash.  30  Gratt. 
515. 

Forfeiture  of  Appellant's  Interest.— The  fact  that 
after  the  judgment  and  before  the  writ  of  error 
was  granted,  the  interest  of  the  defendants  in  land, 
which  is  the  subject  of  an  action  of  ejectment,  had 
been  divested  by  forfeiture  and  vested  in  the  state 
and  enured  to  the  benefit  of  the  plaintiff  is,  no 
ground  for  an  order  of  dimlssal,  but  only  for  an 
affirmance  of  the  decree  or  judgment,  because  no 
error  to  tJi4  prfjudice  of  the  appellant  appears. 
Bradley  v.  Ewart  18  W.  Va.  698. 

Effect  of  Assignment  of  Interest. 

Right  of  Assignor.— When  the  sole  plaintiff  in  a  suit 
parts  with  his  Interest  in  whole  or  in  part  pendente 
lUe,  he  may  still  apply  for  and  prosecute  an  appeal 
from  a  decree  in  such  suit,  especially  where  the 
defendant  had  obtained  a  rule  against  the  plaintiff 
and  the  alleged  assignee  to  show  cause  why  an  or- 
der should  not  be  entered  that  the  said  assignee  file 
a  supplemental  bill  in  the  nature  of  a  bill  of  revivor 
or  that  the  suit  be  dismissed,  and  such  rule  has 
been  discharged  on  account  of  the  laches  of  the 
defendant  in  making  his  objections  to  the  further 
proceeding  of  the  cause.  Zane  v.  Fink,  18  W.  Va. 
693,  739. 

Right  of  Asslrnee.- Where  land  subject  to  a  me- 
chanic's lien  is  conveyed  to  a  third  party,  such 
assignee  has  a  right  to  prosecute  an  appeal  in  the 
name  of  his  assignor  from  a  decree  holding  the 
land  subject  to  the  lien.  Hendricks  v.  Fields,  26 
Gratt  447. 

The  assignees,  pendente  lite,  of  the  assets  of  a  bank, 
have  a  right  to  prosecute  an  appeal  in  the  name  of 
the  bank,  even  though  the  corporate  rights  of  the 
bank  have  ceased  by  dissolution.  Hall  v.  Bank  of 
Virginia.  14  W.  Va.  684,  604. 

Where  co-demandants  bring  a  writ  of  right  and 
recover  against  the  tenants,  but  fearing  a  reversal 
on  appeal,  one  demandant  buys  the  claim  of  the  ten- 
ants and  obtalhs  a  supersedeas  to  the  judgment  in 
the  name  of  his  vendors,  the  supersedeas  will  not 
be  dismissed  on  the  motion  of  his  co-demandant. 
Genin  v.  Ingersoll.  2  W.  Va.  558. 

Appeal  by  Successful  Party.— A  writ  of  error  may 
be  brought  by  the  plaintiff  to  reverse  his  own  judg- 
ment, if  erroneous  or  given  for  a  less  sum  than  he 
has  a  right  to  demand  in  order  to  enable  him  to 
bring  another  action.  Ballard  v.  Whitlock,  18 
Gratt.  285. 

D.  THE  COMMONWEALTH. 

In  Criminal  Cases. 

Oenerally.— No  appeal  lies  In  criminal  cases,  or 
prosecutions  by  indictments  on  behalf  of  the  com- 
monwealth. Com.  V.  Highland  Crowe.  1  Va.  Cas. 
125:  Com.  V.  Harrison.  2  Va.  Cas.  202. 

No  appeal  or  writ  of  supersedeas  is  grantable  in 
any  case  wherein  the  commonwealth  is  plaintiff 
upon  a  penal  statute,  which  is  considered  in  the  na- 
ture of  a  criminal  prosecution.  Vide  Temple's  Case,. 
1  Va.  Cas.  163;  Com.  v.  Vawter,  1  Va.  Cas.  127. 
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In  Revenae  Cases.— A  writ  of  error  lies,  for  the 
state,  from  tbe  clrcnit  court  to  a  judgment  of  the 
county  court,  if  the  case  be  for  the  violation  of  a 
law  relating-  to  the  revenue.  State  v.  Kyle,  8  W. 
Va.  711. 

A  writ  of  error  lies  for  the  state,  from  the  supreme 
court  of  appeals  to  a  judgment  of  the  circuit  court, 
if  tbe  case  be  for  the  violation  of  a  law  relating  to 
tbe  revenue.    State  v.  Allen,  8  W.  Va.  (J8a 

Since  the  adoption  of  the  constitutional  amend- 
ment of  1880  there  is  no  doubt,  that  in  revenue  cases 
tbe  state  has  equal  right  with  the  defendant  to  ex- 
ceptions in  the  court  below  and  review  on  writ  of 
error.    State  v.  Thompson,  26  W.  Va.  140. 

In  a'prosecuiion  for  selling  ardent  spirits  by  re- 
tall  to  be  drunk  at  the  place  where  sold,  without 
having  first  obtained  a  license  to  keep  an  ordinary, 
a  writ  of  error  lies  for  the  commonwealth  from  the 
Judgment  of  an  Inferior  court.  Com.  v.  Scott,  10 
Oratt.  749:  Com.  v.  Coe,  9  Leigh  620. 

On  an  indictment  for  a  violation  of  the  condition 
of  a  bond  given  by  the  applicant  for  a  liquor  license 
conditioned  not  to  allow  any  person  to  drink  to  in- 
toxication on  the  premises,  etc.,  a  writ  of  error  lies 
on  the  part  of  the  state,  on  the  ground  that  is  for  a 
violation  of  the  law  relating  to  the  revenue.  State 
V.  Church.  4  W.  Va.  74.^ 

The  state  has  a  right  to  a  writ  of  error  in  an  action 
by  it  on  a  bond  given  under  S  32,  ch.  32.  Code 
1891,  to  obtain  license  to  sell  liquors,  if  regarded  as 
a  criminal  case,  as  it  concerns  the  revenue.  But  in 
law  it  is  a  civil  action,  with  right  of  appeal  in  the 
state.  State  v.  Nutter,  44  W.  Va.  885,  30  S.  E.  Rep. 
€7. 

Constitutionality.— The  statute,  S  3,  ch.  160.  Code 
1868.  which  authorizes  a  writ  of  error  for  the  state 
to  a  judgment  of  the  circuit  court,  from  the 
supreme  court  of  appeals,  if  the  case  be  for  the 
violation  of  a  law  relating  to  the  revenue,  is  not 
repugnant  to  the  constitution.  State  v.  Fltzpatrick, 
8  W.  Va.  707:  State  v.  Allen,  8  W.  Va.  680;  SUte  v. 
Cooper,  26  W.  Va.  888. 

Section  8,  art.  8,  of  the  Constitution,  does  not 
limit  the  appellate  power  of  the  supreme  court 
of  appeals,  in  criminal  cases,  merely  to  cases 
where  there  has  been  a  conviction  of  felony  or 
misdemeanor.  The  legislature  may  confer  on  said 
court  appellate  power  in  cases  of  misdemeanor  for 
violation  of  law  relating  to  revenue  where  there 
has  been  no  conviction.  State  v.  Allen,  8*W.  Va. 
680. 

On  Petition  for  Proceeds  of  5ale  of  Forfeited  Vessels. 
—Where  vessels  have  been  forfeited  to  the  com- 
monwealth for  violation  of  the  oyster  laws  and 
sold  under  order  of  court,  and  the  proceeds  remain, 
under  the  court's  control  and  parties  entitled  to  the 
proceeds  petition  therefor,  the  proceedings  are 
civil  not  criminal  and  the  commonwealth  is  entitled 
to  an  appeal  from  a  judgment  in  favor  of  the  peti- 
tioner under  Code  1878,  ch.  178.  f  3,  if  the  amount  in 
controversy  exceeds  the  jurisdictional  sum.  Com. 
V.  Mister.  79  Va.  5. 

E.  JOINT  APPEALS.— Different  creditors,  parties 
to  a  suit  attacking  a  conveyance  as  fraudulent. 
may  unite  in  an  appeal  from  a  decree  holding  It 
valid  to  their  prejudice.  Frank  v.  Zelgler.  46  W. 
Va.  614,  83  S.  E.  Rep.  761. 

All  parties  against  whom  a  decree  Is  pronounced, 
interested  in  the  main  question  decided,  may  unite 
in  an  appeal,  though  their  interests  are  separate, 
or  affected  differently  by  the  decree.  Frank  v. 
^elgler,  46  W.  Va.  614,  83  S.  E.  Rep.  761. 


F.  ESTOPPEL  TO  APPEAL.— The  mere  sUte- 
ment  of  an  appellant  to  an  appellee  that  he  did  not 
intend  to  or  would  not  appeal,  does  not  prevent  an 
appeal,  unless  there  was  a  consideration  for  the 
statement,  or  the  apt^ellee  has  acted  on  It  to  hli 
prejudice.  Southern  R.  Coi  ▼.  Glenn,  96  Va.  309.  18 
S.  EvRep.  895w 

Where  a  decree  is  entered  for  a  less  sum  than  tbe 
party  claims,  receiving  payment  of  the  sum  so  de- 
creed is  not  a  waiver  of  errors,  nor  does  it  estop 
him  from  appealing  from  the  decree  as  to  sums  ' 
not  allowed.  Southern  R.  Co.  v.  Glenn,  98  Va.  309. 
36  S.  E.  Rep.  896. 

IV.  TRANSFER  OF  CAUSa 

A.  GENERALLY.— Writs  of  error  or  supersedeas 
and  appeals,  allowed  by  the  court  of  appeals  or  a 
judge  thereof  in  vacation,  are  prayed  for  by  peti- 
tion. In  which  the  errors  complained  of  are  assigned 
or  set  forth :  and  process  is  issued  and  served  upon 
the  adverse  party,  and  a  hearing  is  had  after  ap- 
pearance by  counsel,  or  in  case  of  default,  without 
appellate  pleadings  unless  of  some  extrinsic  matter 
in  bar.    Reid  v.  Strider,  7  Gratt  76w 

The  time  and  manner  of  proceeding  in  order  to 
give  the  court  of  appeals  cognizance  of  a  cause,  is 
as  essential  as  the  nature,  or  amount  of  the  matter 
in  controversy.    Clarke  v.  Conn,  1  Munf.  160. 

B.  STAY  OF  PROCEEDINGS.-Under  the  statute, 
ch.  178.  Ill,  Code  Va.  1878,  the  court  or  judge  to 
whom  the  petition  for  appeal  is  presented  may  stay 
the  proceedings  ''in  part."  as  well  as  *'  in  whole." 
Oralle  v.  Cralle,  81  Va.  778. 

C.  NOTICE  OF  APPEAL.— In  Dunbar  v.  Dunbar, 
5  W.  Va.  567,  the  court  intimated  that,  where  the 
not^ngof  the  fact  that  an  undertaking  for  an  ap- 
peal has  been  filed  with  the  clerk  is  resisted  by  the 
appellee,  the  object  of  such  noting  was  accom- 
plished, it  being  merely  to  give  notice  of  the  appeal 
to  the  opposite  party. 

Notice  ought  to  be  given  of  an  intention  to  take 
up  an  appeal  at  the  first  term  of  the  court  of  appeals 
in  a  chancery  case.    Lee  v.  Frame,  1  H.  &  M.  31. 

Statute  Not  Retroactive.— Section  S457,  Code  1887,  re- 
quiring notice  to  be  given  of  the  intention  to  appeal, 
under  penalty  of  dismissal  of  the  appeal,  has  no  ap- 
plication to  appeals  from  decrees  rendered  prior  to 
said  act    Blanton  v.  Carroll,  86  Va.  639.  10  S.  E.  Rep. 


Merely  Directory.— The  provisions  of  I  8467  of 
the  Code  requiring  a  party  intending'  to  apply  for  a 
writ  of  error  or  appeal  to  give  notice  to  the  opposite 
party  or  his  counsel  of  his  intention  to  apply  for  a 
transcript  of  the  record,  and  forbldding^  the  clerk 
to  make  out  and  deliver  such  transcript  until  it  ap- 
pears that  such  notice  has  been  given,  which  fact 
the  clerk  is  required  to  certify  with  the  record,  are 
directory  only,  and  a  lack  of  the  required  certifi- 
cate to  that  effect  does  not  avoid  the  transcript  bnt 
it  is  a  plain  violation  of  official  duty  for  the  clerk  to 
made  out  and  deliver  a  transcript  until  It  appears 
that  notice  has  been  given  as  required  by  law. 
Norfolk,  etc..  R.  Co.  v.  Dunnaway, 98  Va. 29.  MS. E. 
Rep.  698:  Mears  v.  Dexter.  86  Va.  828,  11  S.  E.  Rep.  5S8. 

D.  PETITION  FOR  APPEAL.— The  petiUoner  for 
an  appeal,  supersedeas  or  writ  of  error  should  state 
distinctly  in  his  petition  what  relief  or  assistance 
he  desires,  and  as  to  what  judgment,  decree  or 
order  of  the  court  he  asks  for  an  appeal,  supersedeas 
or  writ  of  error,  as  the  ca.se  may  be.  The  failure  to 
do  so  must  in  the  very  nature  of  things  not  nnfre- 
quently  lead  to  mistakes  or  serioas  difficulty  and 
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confusion  In  the  ixantlnff  of  appeals,  supersedeas  or 
writs  of  error;  and  tbis  case  is  a  fair  illustration  of 
the  fact  Beard  t.  Arbuckle.  13  W.  Va.  7?2:  Steenrod 
T.  Railroad  Co.,  25  W.  Va.  13S. 

When  a  petition  for  an  appeal  is  presented  to  the 
coart  of  appeals,  it  is  examined  by  one  of  the  mem- 
bers of  tbe  court,  and.  if  he  thinks  the  appeal  should 
be  granted,  an  order  is  made  by  the  court  grantlnfir 
sach  appeal,  the  other  members  of  the  court  not 
examininir  the  record.  But  if  the  Judcre,  who  ex* 
amines  the  record,  thinks  that  the  appeal  should 
not  be  granted,  he  hands  the  record  to  each  of  the 
other  judges  of  the  court  in  succession  ;  and  if  any 
one  of  them  is  of  opinion,  that  the  appeal  should  be 
granted,  an  order  of  the  court  is  made  granting 
the  appeal.  If  all  the  judges  are  of  opinion,  that 
the  appeal  asked  ought  not  to  be  granted,  an  order 
1b  entered  refusing  to  grant  the  appeal ;  and  if 
each  of  the  members  of  the  court  thinks,  that  the 
decree  complained  of  is  plainly  right,  the  court 
may  state  in  the  order  refusing  to  grant  the  ap- 
peal, that  this  refusal  is  because  the  order  com- 
plained of  is  plainly  right 

Whenever  this  is  done,  by  section  U  of  chapter? 
of  Acts  of  1872-3  and  by  section  11  of  chapter  157  of 
Acts  of  1882,  the  court  of  appeals  is  prohibited  from 
eTer  entertaining  a  petition  for  an  appeal  therein 
afterwards.    Moore  v.  Johnson,  24  W.  Va.  649. 

Ajsltrnmeat  of  Error.— A  petition  for  an  appeal  Is 
in  the  nature  of  a  pleading,  and  should  state  clearly 
and  distinctly  all  the  errors  relied  on  for  a  reversal 
of  the  decree.  Otherwise  the  appeal,  if  granted, 
shonld  be  dismissed.  But  a  motion  to  dismiss  for 
thlB  cause  will  not  be  granted  after  the  lapse  of 
more  than  three  years  when  the  right  of  appeal  has 
become  barred  by  limitation.  Orr  v.  Pennington, 
se  Va.  288,  24  S.  £.  Rep.  928. 

Tetit  Is  the  well  known  practice  for  appellate 
courts  not  to  confine  themselves  to  the  errors  speci- 
fied in  the  petition,  but  to  reverse  the  decree  com- 
plained of  for  any  substantial  error  disclosed  by 
the  record,  whether  mentioned  in  the  petition  or 
not   Sanoders  v.  Griggs,  81  Va.  50ft. 

The  followlng^  is  not  such  an  asslg^nment  of  error 
a«  is  required  by  S  3464,  Va.  Code:  "Your  peti- 
tioner avers  that  there  was  manifest  error  in  dis- 
mLsslng  said  bill,  and  rendering  said  judgment  for 
costs  against  your  petitioner  :  and  he  therefore 
prays  an  appeal  from  the  said  decree  and  that  a 
nxpersedeas  be  awarded."  Orr  v.  Pennington,  93 
Va.  Sflg,  S4  S.  E.  Rep.  928. 

Orminds  of  Objection  flust  Be  St«ted.— The  court  of 
appeals  will  not  consider  assignments  of  error  for 
which  no  grounds  of  objection  are  stated,  either  in 
the  petition  for  the  writ  of  error  or  in  the  brief  of 
connseL  Atl2Uitic  &  D.  R.  Co.  v.  Relger,  95  Va.  418, 
8&£.  Rep.  fiOO. 

E.  APPELLATE  PROCESS. 

1.  When  Obtainable. 

Proa  Courts  of  Law.— An  appeal  can  be  allowed 
from  a  judgment  at  law,  only  by  the  court  pro- 
nouncing the  judgment,  and  during  the  term  of  the 
coart  at  which  the  Judgment  was  pronounced.  The 
same  court  at  a  subsequent  term,  or  the  judge  there- 
of, in  vacation,  cannot,  under  any  circumstances, 
allow  an  appeal:  nor  can  an  appeal  be  allowed 
In  snch  case,  by  an  appellate  court,  or  a  judge 
thereof ,  under  any  circumstances.  The  judgment 
can  be  brought  before  an  appellate  court,  only  by  a 
^^t  of  error,  or  a  supersedeas,  awarded  by  the 
appellate  court  or  a  judge  thereof.  Morris  v. 
Deshazo.  4  Rand.  4ft0. 


Where  the  judge  of  a  circuit  court,  in  vacation, 
allowed  a  writ  of  error  to  a  judgment  of  a  county 
court;  but  the  writ  of  error  was  dismissed  at  the 
next  term  of  the  circuit  court  as  Impro^idently 
allowed,  since  the  judge  in  vacation  had  no  author- 
ity to  allow  it:  then,  a  writ  of  error  was  prayed  In 
term  time,  and  denied.  It  was  held  the  writ  of  error 
allowed  by  the  judge  in  vacation  was  properly 
dismissed;  but  as  the  judgment  of  the  county  court 
was  erroneous,  it  was  error  in  the  circuit  court  not 
to  allow  the  writ  prayed  in  term  time.  Amis  v. 
Koger,  7  Leigh  221. 

In  Criminal  Cases.— A  writ  of  error  cannot  be 
granted  by  a  judge,  in  vacation,  to  a  defendant, 
against  whom  there  has  been  a  judgment  in  behalf 
of  the  commonwealth,  for  a  misdemeanor.  Jones 
V.  Com.,  2  Va.  Cas.  224. 

Prom  Courts  of  Chancery.- An  appeal  from  a  court 
of  common  law  cannot  be  allowed,  with  condition  to 
give  bond  and  security,  after  the  term  at  which  the 
judgment  was  obtained:  but  a  court  of  chancery 
has  power  to  grant  an  appeal,  if  bond  and  security 
be  given  within  a  reasonable  and  limited  time,  in 
the  next  vacation  after  the  term  at  which  tbe  decree 
was  rendered.    Morris  v.  Deshazo.  4  Rand.  460. 

The  chancellor  may  grant  an  appeal  from  his  own 
decree  during  the  term,  with  an  allowance  of  time 
to  the  appellant  to  give  security  after  the  expira- 
tion of  the  term.    Stealy  v.  Jackson.  1  Rand.  413. 

Prior  to  the  act  of  1807,  the  court  of  appeals  had 
power  to  grant  appeals  from,  or  writs  of  superse- 
deas to  the  decrees  of  the  several  superior  courts  of 
chancery,  at  any  time  within  three  years  after  the 
same  were  pronounced  ;  and,  since  the  said  act,  any 
judge  of  the  court  of  appeals,  out  of  court  has  the 
same  power.    Tomlinson  v.  Dllliard,  3  H.  &  M.  199. 

The  power  of  the  superior  courts  of  chancery  to 
grant  appeals  from  interlocutory  decrees,  in  cer- 
tain cases,  is  not  limited  to  tbe  terms  at  which  such 
decrees  were  rendered  ;  but  may  be  exercised  at 
any  subsequent  term.  Wright  v.  Dawney,  3  H.  &  M. 
2S0. 

But  the  Judaea  of  the  several  superior  courts  ot 
chancery  cannot  grant  appeals  from  Interlocutory 
decrees  in  vacation :  but  in  court  only.  Fairfax  v. 
Muse,  2  H.  &  M.  557 :  Goodwin  v.  Miller,  2  Munf.  42 ; 
Dawney  v.  Wright  2  H.  &  M.  12. 

In  Criminal  Cases.— A  writ  of  error  in  a  criminal 
cause  may  be  awarded  by  the  court  of  appeals  dur- 
ing the  term,  returnable  to  a  day  In  the  same  term  ; 
and  the  cause  may  be  heard  at  the  same  term.  La- 
zler's  Case,  10  Gratt  708. 

A  judge  in  vacation  may  not  award  a  writ  of  error 
in  a  criminal  case.    Baker  v.  Com.,  2  Va.  Cas.  353 

Allowance  Must  Be  Entered  on  Record.— Where  a 
judgment  has  been  rendered  in  a  court  of  law.  and 
the  record  omits  to  state  that  an  appeal  was  al- 
lowed, no  evidence  can  be  received  at  a  subsequent 
term,  that  the  appeal  had  been,  in  fact,  allowed,  but 
that  the  clerk  had  neglected  to  enter  it  on  the  rec- 
ord.   Burch  V.  White,  3  Rand.  104. 

2.  Service  of  Writ.— A  writ  of  supersedeas,  to  a 
judgment  obtained  in  the  name  of  the  governor, 
for  the  benefit  of  a  relator,  ought  to  be  served  on 
such  relator,  and  not  on  the  governor.  Newell  v. 
Wood,  1  Munf.  555. 

A  party  to  the  record  in  the  lower  court  can  ap- 
pear and  defend  in  the  higher  court  and  should  be 
served  with  process  upon  an  appeal,  writ  of  error 
or  supersedeas,  but  he  renders  himself  liable  for 
costs  and  may  recover  costs,  as  in  other  cases. 
Lelgton  V.  Maury,  76  Va.  865. 
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P.  THE  RECORD. 

1.  Phintinq  of  thb  Record. 

Direction  of  Judffe.— Where,  under  i  S459  of  the 
Ck>de.  a  question  as  to  what  parts  of  the  record  shall 
be  copied.  Is  referred  to  the  judsre  by  whom  the 
appeal  is  allowed,  and  he  directs  a  complete  record 
to  be  made  out  In  one  case  to  serve  as  the  record 
in  several  similar  cases,  but  directs  also  that  each 
case  show  the  names  of  the  parties  litigant, 
amounts  and  dates  and  the  record  only  contains  the 
names  in  the  other  cases,  the  court  cannot  con- 
sider them,  and  the  appeal  must  be  dismissed  as  to 
them.    Lltchford  v.  Day.  87  Va  71,  12  S.  E.  Rep.  107. 

2.  Record  at  Law. 

a  What  COMtUutes  OrdtnartZy.— "The  record  is  made 
up  of  the  writ  (for  the  purpose  of  amending  by  if 
necessary) ;  the  whole  pleadlnfirs  between  the  par- 
ties:  papers  of  which  profert  is  made  or  oyer  de- 
manded, and  such  as  have  been  specially  submitted 
to  the  consideration  of  the  court  by  a  bill  of  excep- 
tions, a  demurrer  to  evidence,  or  a  special  verdict, 
or  are  inseparably  connected  with  some  paper  or 
evidence  so  referred  to.  These,  with  the  several  pro- 
ceedings at  the  rules  or  in  court,  until  the  rendition 
of  the  Judflrment.  constitute  the  record  in  common- 
law  suits,  and  no  others."  Roanoke  Land  &  Imp. 
Co.  V.  Karn.  80  Va.  68C. 

Where  there  is  error  in  the  declaration,  plead- 
ings, or  judgment,  committed  against  the  protest 
or  over  the  demurrer  or  other  objection,  of  a 
party,  the  same  may  be  reviewed  and  corrected  in 
the  court  of  appeals,  although  no  motion  has  been 
made  for  a  new  trial  in  the  court  below,  and  no 
exception  was  reserved  by  bills  of  exceptions  or 
otherwise.  Spence  v.  Robinson.  35  W.  Va.  318,  13  S. 
E.  Rep.  1004. 

Nothing  else  that  transpired  during  the  trial  in 
the  court  below  will  be  considered  a  part  of  the 
record  in  the  appellate  court,  unless  made  so  by  a 
bill  of  exceptions  or  order  of  the  court;  and  the 
mere  statement  on  the  record  that  certain  pleas 
were  rejected  and  that  parties  excepted  to  various 
rulings  of  the  court,  is  not  sufficient.  Lawrence's 
Case,  8«  Va.  673.  10  S.  E.  Rep.  84a  See  monographic 
fkote  on  ''Bills  of  Exception*'  appended  to  Stoneman 
V.  Com..26Gratt  887. 

The  case  must  be  heard  and  considered  in  the 
court  of  appeals  upon  the  errors  apparent  upon 
the  face  of  the  record.  If  no  exceptions  are 
taken  to  any  supposed  errors  of  the  court  which 
tries  the  case,  these  acts  are  not  in  the  record,  and 
cannot  appear  in  the  transcript  thereof,  and  the 
party  aggrieved  remains  as  at  common  law,  without 
relief.  Johnson  v.  Norton  Land  &  Imp.  Co..  90  Va. 
267,  18  S.  E.  Rep.  86. 

In  Caveat  Cases.— In  a  case  of  caveat  all  the  facts 
agreed  by  the  parties,  or  found  by  the  jury,  or,  if  a 
jury  is  dispensed  with,  ascertained  by  the  court, 
necessarily  become  and  should  be  made  a  part 
of  the  record  of  the  cause.  Hamilton  v.  McNeil.  13 
Gratt.  889. 

Execution.— An  execution  of  the  same  court  used 
as  evidence  upon  the  trial  of  a  cause,  will  be  re- 
garded by  the  court  of  appeals  as  part  of  the  rec- 
ord   without  a  certiorari,    Preston    v.    Auditor,   1 

Call  471. 

Upon  a  motion  to  dissolve  an  Injunction  awarded 
on  a  bill  filed  to  enjoin  the  sale  of  personal  property 
under  executions  levied  thereon,  the  court  of  ne- 
cessity must  consider  the  executions,  and,  where, 
upon  the  evidence,  it  appears  that  they  were  con- 
sidered, they  are  properly  copied  into  the  record  of 


the  cause.    Ford  v.  Watts.  96  Va.  19S.  28  S.  E.  Bep. 
179. 

Writ  and  Inquisition.— Upon  a  motion  to  qnashi 
writ  and  inquisition  founded  on  a  judgment  at  law. 
which  motion  is  sustained,  the  writ  and  inqnisltioii 
area  part  of  the  record,  although  no  bill  of  excep- 
tions is  taken;  and  they  will  be  so  treated  by  an 
appellate  court.    Wallop  v.  Scarbrugh.  5  Gratt.  l. 

Affidavit  and  Order  of  Attachment.— Wherever  the 

validity  of  an  attachment  is  involved,  or  the  juris- 
diction questioned,  the  affidavit  and  order  of  at- 
tachment are  parts  of  the  record,  though  not  men- 
tioned in  declaration  or  bill.  Miller  v.  White.  46  W. 
Va.  67,  33  S.  E.  Rep.  832. 

Forthcoming  Bonds  and  Declarations  of  Assaranoe.— 

Xn  a  motion  on  a  forthcoming  bond,  the  bond  is  & 
part  of  the  record  without  being  spread  upon  it  bj 
bill  of  exceptions,  and  the  bond  certified  by  tbe  clerk 
is  taken  to  be  that  on  which  judgment  was  given,  so 
the  declaration,  filed  in  a  motion  by  the  Mutual 
Assurance  Society,  and  referred  to  in  the  motion 
which  is  spread  on  the  record,  is  a  part  of  the  record. 
Skipwith  V.  Mut.  Ass'n  Soc..  10  Leigh  602. 

Venire  Facias. -If  there  is  an  error  on  the  face  of 
the  writ  of  venire  facias^  and  the  prisoner  moves  to 
quash  it.  though  he  does  not  specify  the  error,  it 
may  be  taken  advantage  of  in  the  appellate  court. 
Wash  V.  Com..  16  Gratt.  530. 

Warrants.— A  superior  court  has  a  right  to  look 
into  the  warrant  summoning  the  magistrates  of  tbe 
examining  court,  which  is  part  of  the  record  ;  bat 
not  into  the  warrant  of  commitment,  which  is  not 
a  part  of  the  record.  Com.  v.  John  M'Caul.  1  Va.  Gas. 
271. 

Caption  of  Indictment.— The  caption  of  an  Indict- 
ment is  a  part  of  the  record,  though  no  part  of  the 
indictment,  and  may  be  looked  to  in  order  to  ascer- 
tain whether  the  Inferior  court  had  jurisdiction. 
Robinson  v.Com..  88  Va.  900, 14  S.  E.  Rep.  627. 

Notice  of  Motion.— Notice  of  a  motion  must  be  made 
a  part  of  the  record  by  bill  of  exceptions.  Beale  v. 
Wilson,  4  Munf.  380. 

Affidavit  In  Su|>port  of  notion.— An  affidavit  filed  in 
support  of  a  motion  for  a  continuance  which  was 
overruled,  is  not  a  part  of  the  record,  unless  it  he 
made  so  by  a  bill  of  exceptions.  Garland  v.  Bugg.  1 
H.  &  M.  374. 

Pleadings— Rejection.— If  a  rejected  plea  is  by  order 
of  the  court  made  a  part  of  the  record,  and  the  order 
book  shows  that  its  rejection  was  excepted  to^  the 
supreme  court  of  appeals  will  review  the  action  of 
the  court  in  rejecting  such  plea,  though  no  formal 
bill  of  exceptions  was  taken  to  the  rejection  of  snch 
plea.    Sweeney  v.  Baker.  13  W.  Va.  158. 

Allowance.— A  party  may  take  advantage  in  the 
appellate  court  of  an  error  committed  by  the  trial 
court  in  permitting  a  plea  to  be  filed  where  the  rec- 
ord shows  that  such  party  objected  to  the  filioflr  of 
such  plea  in  the  trial  court,  and  he  need  not  in  such 
case  take  a  bill  of  exceptions  or  except  to  the  action 
of  the  court  overruling  his  objection.  Bank  v.  Kim- 
berlands.  16  W.  Va.  657  ;  Perry  v.  Horn,  22  W.  Va. 
381. 

This  rule  is  equally  applicable  to  the  filing  of  a  rep- 
lication.   Bank  v.  Showacre.  26  W.  Va.  5a 

Evidence- To  make  available  in  the  appellate 
court  an  objection  taken  during  the  trial  to  the  ad- 
mission of  evidence,  the  point  must  be  made,  and 
properly  saved  by  some  bill  of  exception.  It  is  not 
enough  merely  to  note  the  objection  and  exception 
in  the  certificate  of  evidence.    State  v.  Harr.  88  W. 
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Va.  66. 17  S.  E.  Rep.  794 ;  Pollnff  v.  Obio  River  R.  Co., 
KW.Va.M6. 18  S.  £.  Rep.  782. 

tawtrvctloos.— An  instmcUoa  to  be  reviewed  In  tbe 
appellate  court,  mnst  be  made  a  part  of  tbe  record 
by  bill  of  exceptions.  Fermson  y.  Wills,  88  Va.  136, 18 
S.  £.  Rep.  8BS. 

Error  based  on  tbe  flrlvlnsr  or  refnsal  of  instruc- 
tions ouffbt  to  be  sbown  by  bill  of  exceptions  flrlylng* 
the  instructions  and  enoasrb  of  tbe  evidence  to 
show  wbetber  tbey  were  proper:  but  wbere  the 
record  otherwise  Identifies  the  instruction,  and 
shows  an  exception,  and  the  whole  evidence  ap- 
pears, that  will  suffice,  without  such  bill  of  excep- 
tions. Huffbes  V.  Frum.  41  W.  Va.  446,  28  S.  E.  Rep. 
604. 

DissatUtectlon  of  Court  with  Verdict —If  the  court, 
before  which  the  issues  are  tried,  is  dissatisfied 
with  the  verdict,  this  dissatisfaction  must  be  cer- 
tified on  tbe  record  by  the  court:  or  ifrefused.lt 
should  be  put  on  the  record  by  a  bill  of  exceptions: 
it  is  not  to  be  supplied  by  affidavit,  especially  of 
counsel  in  tbe  cause.    Stannard  v.  Graves,  2  Call 


Eatrles  In  Private  Memorandam   Book  of  Retired 

;e  er  Clerk.— Entries  in  the  private  memoran- 
dam book  of  a  Judffe  no  lonsrer  in  office  and  entries 
on  the  docket  of  a  clerk  no  lonsrer  in  office  are  not 
parts  of  tbe  record.    Rufifner  v.  Hill.  21  W.  Va.  158. 

b.  Certijlcate  of  C/«r4;.— Nothlnfir.  not  made  part  of 

the  record  by  bill  of  exceptions  or  by  order  of  tbe 

;  conrt.  can  be  regarded  as  such  by  tbe  appellate 

i  ccmn.   The  clerk  cannot  add  to  or  detract  from 

I  the  record  and  his  certificate  that  a  deposition  or 

I  other  paper  copied  by  him  was  evidence  whereon 

tbe  judgment  was  founded,  does  not  make  them 

part  of  tbe  record.    Roanoke  Land  &  Imp.  Co.  v. 

Karn  k,  Htckson,  80  Va.  580;  Watson  v.  Com.,  85  Va. 

8S7.  9  S.  £.  Rep.  418. 

As  the  clerk  can  add  nothinfir  to  the  record,  aarreed 
facts  copied  by  him  Into  the  record  and  certified  as 
the  facts,  whereon  the  juderment  rested,  cannot  be 
considered  In  tbe  court  of  appeals  and  the  case  can- 
not be  reviewed  In  the  absence  of  a  bill  of  exceptions 
to  the  supposed  errors  of  tbe  trial  court.  Johnson 
V.  Norton  Land  &  Imp.  Co.,  90  Va.  207,  IBS.  E.  Rep.  S6. 
t.  Order  of  CourL—yrtLext,  the  order  of  the  lower 
ooart  sets  out  that  a  bond  was  executed  in  conform- 
ity with  a  former  order  and  acknowledged  and 
certified,  such  bond  is  a  part  of  the  record.  Beery 
T.  Homan.  8  Oratt.  48. 

Aliterwhen  the  bond  is  not  mentioned  In  tbe 
order  of  court.  Justices  v.  Williamson,  12  Lelffh  98. 
tf.  Paptrs  Merely  Copied  into  the  £«cord.— Papers 
inserted  in  the  record  by  the  clerk,  cannot  be  con- 
sidered as  part  of  the  record,  unless  they  are  made 
toby  the  party  wlshinirto  avail  himself  of  them. 
CimnlBgham  v.  Mitchell.  4  Rand.  180. 

Facts  copied  Into  tbe  transcript  by  the  clerk  but 
oot  made  a  part  of  tbe  record  by  bill  of  exceptions 
or  otherwise,  are  not  a  part  of  the  record.  Wrisrht 
▼.  Wood,  88  Va.  1067.  14  S.  E.Rep.  914. 

BH  of  BxceptkMW.— Unless  that  which  purports  to 
te  a  bill  of  exceptions  and  copied  into  the  record  as 
nch.  is,  by  some  order  or  memorandum  of  the  trial 
cout  entered  on  tbe  order  book,  made  a  part  of  the 
record,  the  court  of  appeals  cannot  regard  It  or 
treat  It  as  a  part  of  the  record  In  tbe  case,  but  will 
wholly  disregard  it.  Bank  v.  Showacre.  26  W.  Va. 
S;  Pegram  v.  Stortz.  81  W.  Va.  220.  6  S.  E.  Rep.  485; 
Winters  v.  Null.  81  W.  Va.  450, 7  S.  £.  Rep.  448. 
Where  a  bill  of  exceptions  or  any  document  in  the 
record  on  appeal  is  not  a  part  thereof,  the  fact  may 


be  shown  in  the  supreme  court.    Wells  v.  Smith.  40 
W.  Va.  78,  38  S.  E.  Rep.  547. 

Deposltloa— Nor  is  a  deposition  a  part  of  the  rec- 
ord in  tbe  absence  of  a  bill  of  exceptions,  thouffb 
copied  in  the  transcript  and  ceftlfled  by  the  trial 
court  and  clerk.  Johnson  v.  Norton  Land  &  Imp. 
Co.,  90  Va.  267. 18  S.  E.  Rep.  86. 

The  fact  that  depositions  taken  prior  to  the  deci- 
sion of  the  court  to  be  read  at  the  trial  are  found 
amonff  the  papers  of  the  cause  and  copied  into  the 
record  by  the  clerk.  Is  not  sufficient  to  authorize 
the  court  of  appeals  to  consider  such  depositions  as 
havinff  been  ffiven  In  evidence  before  the  court 
below  at  tbe  bearlnsr  of  the  case,  where  they  are 
not  certified  and  made  a  part  of  the  record  by  bill 
of  exceptions  or  otherwise.  Ramsbursr  v.  Erb.  16 
W.  Va.  777. 

Instructions.— Instructions  copied  Into  the  record, 
when  there  is  no  bill  of  exceptions  or  order  of  the 
court  referring  to  them,  will  not  be  reararded  as 
any  part  of  tbe  record.  Winters  v.  Null,  81  W.  Va. 
450,  7  S.  E.  Rep.  448:  Trump  v.  Coal  Co..  46  W,  Va.  288, 
82  S.  E.  Rep.  1036. 

Certificate  ofOverrulIni:  of  Demurrer.— Where  there 
is  copied  by  the  clerk  in  the  record  a  certificate. 
siflTued  by  the  Judffe.  statins,  that  a  demurrer  to  a 
declaration  had  been  filed  and  overruled  by  the 
court,  but  that  the  clerk  bad  not  entered  the  filing* 
of  the  demurrer  on  the  record,  this  memorandum 
Is  no  part  of  the  record.  Sweeney  v.  Baker.  13  W. 
Va.  158. 

Amended  Declaration.— where  an  amended  declara- 
tion. In  an  action  of  ejectment,  whereby  a  new  party 
plaintiff  Is  Introduced.  Is  copied  Into  the  record  by 
the  clerk,  but  no  order  of  tbe  court  had  been  en- 
tered permitting  It  to  be  filed,  nor  any  order  In  any 
manner  recosrnlzlnff  It  as  filed,  such  amended  dec- 
laration Is  no  part  of  the  record,  though  It  was 
placed  amonff  the  papers  of  the  case  In  the  court 
below,  and  indorsed  by  the  clerk  as  filed  on  a  par- 
ticular day.  Williams  v.  Ewart,  29  W.  Va.  669.  3  S.  E. 
Rep.  881. 

3.  Record  is  Chancbby. 

Generally  .—Papers  upoh  which  a  cause  was  not 
beard  In  the.  trial  court  constitute  no  part  of  the 
record  of  the  cause,  and  cannot  be  considered  In 
the  appellate  court  Plorance  v.  Morlen,  96  Va, 
26,  34  S.  E.  Rep.  800. 

Reference  In  Decree  Sufficient.— Wbere  a  plea  or 
answer  Is  referred  to  In  a  decree  or  order  in  chan- 
cery as  havlDir  come  under  the  cognisance  of  the 
court,  either  for  the  purpose  of  filing-  or  rejecting 
It,  It  thereby  becomes  a  part  of  the  record,  and  no 
further  action,  by  way  of  exception  or  otherwise,  is 
necessary  upon  the  part  of  the  defendant  to  enable 
him  to  prosecute  an  appeal  upon  tbe  rejection  of 
his  plea  or  answer.  Barrett  v.  McAllister,  36  W.  Va. 
103,  12  S.  E.Rep.  1106. 

Although  an  answer  was  not  regularly  filed  yet  If 
the  final  decree  recite  It  as  one  of  the  papers  upon 
which  the  cause  was  heard,  it  is  a  part  of  the  record. 
Rosset  V.  Greer,  3  W.  Va.  1. 

If  the  caption  of  the  decree  names,  as  defendants 
to  the  cause,  certain  persons  whose  answers  are 
filed,  and  the  decree  states  that  the  cause  was 
heard  upon  the  bill,  answers  and  exhibits,  it  may 
be  inferred  that  the  answers  of  those  persons  were 
noticed  by  tbe  court  Pickett  v.  Chilton,  6  Munf. 
467. 

The  clerk's  statins  in  the  transcript  of  the  record 
that  certain  answers,  which  are  filed,  and  copied  in 
such  transcript,  were  not  noticed  by  the  court,  Is 
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p.  THE  RECORD. 

1.  Printing  of  thb  Record. 

Direction  of  Judflre— Where,  under  {  S460  of  tbe 
CkMle.  a  question  as  to  what  parts  of  the  record  shall 
be  copied.  Is  referred  to  the  judfire  by  whom  the 
appeal  is  allowed,  and  he  directs  a  complete  record 
to  be  made  out  In  one  case  to  serve  as  the  record 
\n  several  similar  cases,  but  directs  also  that  each 
case  show  the  names  of  the  parties  lltifirant. 
amounts  and  dates  and  the  record  only  contains  the 
names  In  the  other  cases,  the  court  cannot  con- 
sider them,  and  the  appeal  must  be  dismissed  as  to 
them.    Lltchford  v.  Day.  87  Va  71,  12  S.  E.  Rep.  107. 

2.  Record  at  Law. 

a  What  ConstUutes  OrdinaHlv.-*The  record  Is  made 
up  of  the  writ  (for  the  purpose  of  amending  by  If 
necessary) :  the  whole  pleadlnsrs  between  the  par- 
ties: papers  of  which  profert  Is  made  or  oyer  de- 
manded, and  such  as  have  been  .specially  submitted 
to  the  consideration  of  the  court  by  a  bill  of  excep- 
tions, a  demurrer  to  evidence,  or  a  special  verdict, 
or  are  inseparably  connected  with  some  paper  or 
evidence  so  referred  to.  These,  with  the  several  pro- 
ceedings at  the  rules  or  in  court,  until  the  rendition 
of  the  judfirment.  constitute  the  record  In  commcm- 
law  suits,  and  no  others."  Roanoke  Land  A  Imp. 
Co.  V.  Karn,  80  Va.  589. 

Where  there  Is  error  in  the  declaration,  plead- 
ings, or  Judsrment,  committed  against  the  protest 
or  over  the  demurrer  or  other  objection,  of  a 
party,  the  same  may  be  reviewed  and  corrected  in 
the  court  of  appeals,  although  no  motion  has  been 
made  for  a  new  trial  In  the  court  below,  and  no 
exception  was  reserved  by  bills  of  exceptions  or 
otherwise.  Spence  v.  Robinson,  86  W.  Va.  818,  18  S. 
E.  Rep.  1004. 

Nothing  else  that  transpired  durinsr  the  trial  in 
the  court  below  will  be  considered  a  part  of  the 
record  in  the  appellate  court,  unless  made  so  by  a 
bill  of  exceptions  or  order  of  the  court;  and  the 
mere  statement  on  the  record  that  certain  pleas 
were  rejected  and  that  parties  excepted  to  various 
rulinirs  of  the  court,  is  not  sufficient.  Lawrence's 
Case.  8fl  Va.  678,  10  S.  E.  Rep.  84a  See  monoflrraphic 
note  on  "Bills  of  Exception"  appended  to  Stoneman 
V.  Com..26GratL887. 

The  case  must  be  heard  and  considered  In  the 
court  of  appeals  upon  the  errors  apparent  upon 
the  face  of  the  record.  If  no  exceptions  are 
taken  to  any  supposed  errors  of  the  court  which 
tries  the  case,  these  acts  are  not  in  the  record,  and 
cannot  appear  In  the  transcript  thereof,  and  the 
party  asrinrlcvtd  remains  as  at  common  law,  without 
relief.    Johnson  v.  Norton  Land  &  Imp.  Co..  90  Va. 

267. 18  S.  B.  Rep.  86. 

In  Caveat  C«Ms.— In  a  case  of  caveat  all  the  facts 
agreed  by  the  parties,  or  found  by  the  Jury,  or,  if  a 
Jury  is  dispensed  with,  ascertained  by  the  court, 
necessarily  become  and  should  be  made  a  part 
of  the  record  of  the  cause.    Hamilton  v.  McNeil,  IS 

Oratt.  889. 

Execution.— An  execution  of  the  same  court  used 
as  evidence  upon  the  trial  of  a  cause,  will  be  re- 
garded by  the  court  of  appeals  as  part  of  the  rec- 
ord   without  a  certiorari.    Preston    v.    Auditor.   1 

Call  471. 

Upon  a  motion  to  dissolve  an  injunction  awarded 
on  a  bill  filed  to  enjoin  the  sale  of  personal  property 
under  executions  levied  thereon,  the  court  of  ne- 
cessity must  consider  the  executions,  and.  where, 
upon  the  evidence,  it  appears  that  they  were  con- 
sidered, they  are  properly  copied  into  the  record  of 


the  cause.    Ford  v.  Watts,  96  Va.  192,  88  S.  E.  Bepi 
179. 

Writ  and  Inquisition.— Upon  a  motion  to  Quasba 
writ  and  inquisition  founded  on  a  Judinnent  at  law. 
which  motion  is  sustained,  the  writ  and  inquisltloii 
are  a  part  of  the  record,  although  no  bill  of  excep- 
tions Is  taken :  and  they  will  be  so  treated  by  an 
appellate  court.    Wallop  v.  Scarbruarh,  6  Qratt  I. 

Affidavit  and  Order  of  Attachment.— Wherever  the 

validity  of  an  attachment  is  involved,  or  the  jaris- 
dlction  questioned,  the  affidavit  and  order  of  at- 
tachment are  parts  of  the  record,  thousrh  not  men- 
tioned In  declaration  or  bill.  Miller  v.  White,  46  W. 
Va.  67,  83  S.  E.  Rep.  888. 

Porthcomlni:  Bonds  and  Declarations  of  Assurance.— 

In  a  motion  on  a  forthcoming  bond,  the  bond  is  a 
part  of  the  record  without  being*  spread  upon  it  by 
bill  of  exceptions,  and  the  bond  certified  by  the  clerk 
is  taken  to  be  that  on  which  Judflrment  was  given,  so 
the  declaration,  filed  in  a  motion  by  the  Hntoal 
Assurance  Society,  and  referred  to  in  the  motion 
which  is  spread  on  the  record,  is  a  part  of  the  record. 
Skipwith  V.  Mut.  A8s*n  Soc..  10  Lelffh  608. 

Venire  Facias.— If  there  is  an  error  on  the  face  of 
the  writ  of  venire  fadaa,  and  the  prisoner  moves  to 
quash  it,  though  he  does  not  specify  the  error.  It 
may  be  taken  advantag'e  of  in  the  appellate  coart 
Wash  V.  Com.,  16  Oratt.  680. 

Warrants.— A  superior  court  has  a  rlffht  to  look 
into  the  warrant  summoniuff  the  magistrates  of  tbe 
examining  court,  which  is  part  of  the  record  :  bnt 
not  Into  the  warrant  of  commitment,  which  Is  not 
a  part  of  the  record.  Com.  v.  John  M'Caul.  I  Va.  Gas. 
271. 

Ca|>tlon  of  Indictment.— The  caption  of  an  indict- 
ment Is  a  part  of  the  record,  thouffh  no  part  of  the 
indictment,  and  may  be  looked  to  in  order  to  ascer- 
tain whether  the  inferior  court  had  Jarlsdiction. 
Robinson  v. Com.,  88  Va.  900,  14  S.  E.  Rep.  627. 

Notice  of  Motion.— Notice  of  a  motion  must  be  made 
a  part  of  the  record  by  bill  of  exceptions.  Beale  v. 
Wilson,  4  Munf.  880. 

Affidavit  In  Support  of  notion.— An  affidavit  filed  in 
support  of  a  motion  for  a  continuance  which  was 
overruled.  Is  not  a  part  of  the  record,  unless  It  be 
made  so  by  a  bill  of  exceptions.  Garland  v.  Bugg,  1 
H.  &  M.  874. 

Pleadings- Rejection.— If  a  rejected  plea  is  by  order 
of  the  court  made  a  part  of  the  record,  and  the  order 
book  shows  that  its  rejection  was  excepted  toi.  the 
supreme  court  of  appeals  will  review  the  action  of 
the  court  in  rejecting  such  plea,  thouffh  no  formal 
bill  of  exceptions  was  taken  to  the  rejection  of  sack 
plea.    Sweeney  v.  Baker.  IS  W.  Va.  168, 

Allowance.— A  party  may  tak6  advantag-e  in  the 
appellate  court  of  an  error  committed  by  the  trial 
court  in  permitting  a  plea  to  be  filed  where  the  rec- 
ord shows  that  such  party  objected  to  the  fllinff  of 
such  plea  in  the  trial  court,  and  he  need  not  in  sach 
case  take  a  bill  of  exceptions  or  except  to  the  action 
of  the  court  overruling  his  objection.  Bank  v.  Kim- 
berlands,  16  W.  Va.  667  ;  Perry  v.  Horn,  82  W.  Va. 
881. 

This  rule  Is  equally  applicable  to  the  flllng'of  a  rep- 
lication.   Bank  v.  Showacre.  26  W.  Va.  60. 

Evidence- To  make  available  In  the  appellate 
court  an  objection  taken  during*  the  trial  to  the  ad- 
mission of  evidence,  the  point  must  be  made,  and 
properly  saved  by  some  bill  of  exception.  It  is  not 
enoug'h  merely  to  note  the  objection  and  exception 
in  the  certificate  of  evidence.    State  v.  Harr,  88  W. 


176 


NOTB  ON  AppBAI,  and  ErROR. 


I  ROB. 


Va.  88. 17  S.  £.  Rep.  794  ;  Polinar  v-  Oblo  River  R.  Co.. 
»  W.  Ya-  615. 18  S.  £.  Rep.  78S. 

iMtractloiig.— An  IzLstmctioa  to  be  reviewed  in  tbe 
appellate  conrt,  mast  be  made  a  part  of  tbe  record 
by  bill  of  exceptions.  Ferffuson  v.  Wills,  88  Va.  136, 18 
S.  B.  Rep.  398. 

Error  based  on  tbe  ffivinff  or  refusal  of  instruc- 
tions ought  to  be  sbown  by  bill  of  exceptions  giving 
the  instructions  and  enouffb  of  tbe  evidence  to 
sliow  whether  tbey  were  proper;  but  where  tbe 
record  otherwise  identifies  tbe  instruction,  and 
shows  an  exception,  and  the  whole  evidence  ap- 
pears, that  will  suffice,  without  such  bill  of  excep- 
tions. Hnffbes  v.  fYum.  41  W.  Va.  445, 28  S.  E.  Rep. 
604. 

Msaatlslflctloii  of  Court  with  Venllct— If  the  court, 
before  which  tbe  issues  are  tried,  is  dissatisfied 
▼ith  the  verdict,  this  dissatisfaction  must  be  cer- 
tlBedon  the  record  by  tbe  court;  or  ifrefused.lt 
should  be  put  on  the  record  by  a  bill  of  exceptions; 
it  is  not  to  be  supplied  by  afildavit,  especially  of 
counsel  in  the  cause.    Stannard  v.  Oraves,  2  Call 


Entries  In  Private  Memorandum  Book  of  Retired 
Jadce  or  Clerk.— Entries  in  the  private  memoran- 
dum book  of  a  judfire  no  longer  in  office  and  entries 
on  the  docket  of  a  clerk  no  longer  in  office  are  not 
parts  of  tbe  record.    Ruffner  v.  Hill,  21  W.  Va.  168. 

b.  CerUJlcats  of  CI^A;.— Nothinfir,  not  made  part  of 
the  record  by  bill  of  exceptions  or  by  order  of  tbe 
court,  can  be  regarded  as  such  by  the  appellate 
court  Tbe  clerk  cannot  add  to  or  detract  from 
the  record  and  bis  certificate  that  a  deposition  or 
other  paper  copied  by  him  was  evidence  whereon 
the  judgment  was  founded,  does  not  make  them 
part  of  tbe  record.  Roanoke  Land  &  Imp.  Co.  v. 
Kam  &  Hickson.  80  Va.  580;  Watson  v.  Com.,  85  Va. 
W,BS.  E.  Rep.  418. 

As  the  clerk  can  add  nothing  to  the  record,  agreed 
facts  copied  by  bim  into  tbe  record  and  certified  as 
tbe  facts,  whereon  the  judgment  rested,  cannot  be 
considered  in  tbe  court  of  appeals  and  the  case  can- 
not be  reviewed  in  tbe  absence  of  a  bill  of  exceptions 
to  the  supposed  errors  of  the  trial  court.  Johnson 
T.  Norton  Land  &  Imp.  Co.,  90- Va.  207,  18  S.  £.  Rep.  36. 

c.  Orrf<ro/ <7ourt.— Where  the  order  of  tbe  lower 
court  sets  out  that  a  bond  was  executed  in  conform- 
ity with  a  former  order  and  acknowledged  and 
certified,  such  bond  is  a  part  of  the  record.  Beery 
T.  Roman,  8  Gratt.  48. 

Aliterwhen  tbe  bond  is  not  mentioned  in  the 
order  of  court    Justices  v.  Williamson,  12  Leigh  98. 

d.  PaperM  Merely  Copied  into  the  i?«cord.— Papers 
inserted  in  tbe  record  by  tbe  clerk,  cannot  be  con- 
sidered as  part  of  tbe  record,  unless  they  are  made 
w  by  the  party  wisbingr  to  avail  himself  of  them. 
Cnnningham  v.  Mitchell*  4  Rand.  189. 

Facts  copied  into  the  transcript  by  tbe  clerk  but 
not  made  a  part  of  the  record  by  bill  of  exceptions 
or  otherwise,  are  not  a  part  of  the  record.  Wright 
▼.  Wood,  88  Va.  1037,  14  S.  E.  Rep.  914. 

BBI  of  Bxcepttons.— Unless  that  which  purports  to 
be  a  bill  of  exceptions  and  copied  into  the  record  as 
such.  Is,  by  some  order  or  memorandum  of  tbe  trial 
court  entered  on  tbe  order  book,  made  a  part  of  the 
record,  the  court  of  appeals  cannot  regard  it  or 
treat  It  as  a  part  of  tbe  record  in  tbe  case,  but  will 
wholly  disregard  It  Bank  v.  Showacre,  26  W.  Va. 
8;  Pegram  v.  Stortz.  31  W.  Va.  280.  6  S.  E.  Rep.  485; 
Winters  v.  Null.  31  W.  Va.  450,  7  S.  E.  Rep.  443. 

Where  a  bill  of  exceptions  or  any  document  in  tbe 
record  on  appeal  is  not  a  part  thereof,  the  fact  may 


be  shown  In  the  supreme  court    Wells  v.  Smith.  40 
W.  Va.  78,  38  S.  E.  Rep.  647. 

Deposltloa— Nor  is  a  deposition  a  part  of  the  rec- 
ord In  tbe  absence  of  a  bill  of  exceptions,  though 
copied  in  the  transcript  and  certified  by  the  trial 
court  and  clerk.  Johnson  v.  Norton  Land  &  Imp, 
Co.,  90  Va.  867,  18  S.  E.  Rep.  86. 

The  fact  that  depositions  taken  prior  to  the  deci- 
sion of  the  court  to  \>e  read  at  the  trial  are  found 
among  the  pampers  of  the  cause  and  copied  into  the 
record  by  the  clerk,  is  not  sufficient  to  authorize 
the  court  of  appeals  to  consider  such  depositions  as 
having  been  given  in  evidence  before  the  court 
below  at  the  hearing  of  the  case,  where  they  are 
not  certified  and  made  a  part  of  the  record  by  bill 
of  exceptions  or  otherwise.  Ramsburg  v.  Erb,  16 
W.  Va.  777. 

Instructions.— Instructions  copied  into  the  record, 
when  there  is  no  bill  of  exceptions  or  order  of  the 
court  referring  to  them,  will  not  be  regarded  as 
any  part  of  the  record.  Winters  v.  Null,  81  W.  Va. 
450,  7  S.  E.  Rep.  448;  Trump  v.  Coal  Co.,  46  W,  Va,  288. 
32  S.  E.  Rep.  1035. 

Certificate  offOverrullnff  of  Demurrer.— Where  there 
Is  copied  by  tbe  clerk  in  the  record  a  certificate, 
signed  by  the  judge,  stoting.  that  a  demurrer  to  a 
declaration  bad  been  filed  and  overruled  by  the 
court,  but  that  the  clerk  bad  not  entered  the  filing 
of  the  demurrer  on  the  record,  this  memorandum 
is  no  part  of  the  record.  Sweeney  v.  Baker,  18  W. 
Va.  158. 

Amended  Declaration.— Where  an  amended  declara- 
tion, in  an  action  of  ejectment  whereby  a  new  party 
plaintiff  Is  introduced,  is  copied  into  the  record  by 
the  clerk,  but  no  order  of  the  court  had  been  en- 
tered permitting  it  to  be  filed,  nor  any  order  in  any 
manner  recognizing  it  as  filed,  such  amended  dec- 
laration is  no  part  of  the  record,  though  it  was 
placed  among  the  papers  of  the  case  in  the  court 
below,  and  indorsed  by  the  clerk  as  filed  on  a  par- 
ticular day.  Williams  v.  Ewart  29  W.  Va.  659,  2  S.  E. 
Rep.  881. 

3.  Record  in  Chancbby. 

aenerally.— Papers  upob  which  a  cause  was  not 
heard  in  the  trial  court  constitute  no  part  of  the 
record  of  the  cause,  and  cannot  be  considered  in 
the  appellate  court  Florance  v.  Morien,  96  Va, 
26,  34  S.  E.  Rep.  890. 

Reference  In  Decree  Sufficient.— Where  a  plea  or 
answer  is  referred  to  in  a  decree  or  order  in  chan- 
cery as  having  come  under  the  cognizance  of  the 
court  either  for  the  purpose  of  filing  or  rejecting 
it  it  thereby  becomes  a  part  of  the  record,  and  no 
further  action,  by  way  of  exception  or  otherwise,  is 
necessary  upon  the  part  of  the  defendant  to  enable 
him  to  prosecute  an  appeal  upon  the  rejection  of 
his  plea  or  answer.  Barrett  v.  McAllister.  36  W.  Va. 
103,  12  S.  E.  Rep.  1106. 

Although  an  answer  was  not  regularly  filed  yet  if 
the  final  decree  recite  it  as  one  of  the  papers  upon 
which  the  cause  was  heard.  It  is  a  part  of  the  record. 
Rosset  y.  Greer,  3  W.  Va.  1. 

If  the  caption  of  the  decree  names,  as  defendants 
to  the  cause,  certain  persons  whose  answers  are 
filed,  and  the  decree  states  that  the  cause  was 
heard  upon  the  bill,  answers  and  exhibits,  it  may 
be  Inferred  that  the  answers  of  those  persons  were 
noticed  by  the  court  Pickett  v.  Chilton,  5  Munf. 
467. 

The  clerk's  stating  in  the  transcript  of  the  record 
that  certain  answers,  which  are  filed,  and  copied  in 
such  transcript,  were  not  noticed  by  the  court,  is 
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the  omission  Is  caused  by  the  failure  or  nesrlcct  of 
the  appellant  to  accompany  his  petition  for  an  ap- 
peal with  a  transcript  sufficiently  full  to  show  affirm- 
atively the  facts  which  present  the  arrounds  of  error 
on  which  he  relies  in  his  petition.  Fisher  v.  Mc- 
Nulty,  30  W.  Va.  186,  3  S.  E.  Rep.  W3;  Hlnchman  v. 
Morris.  29  W.  Va.  678,  2  S.  E.  Rep.  868. 

V.  EFFECT  OF  APPEAL. 

A.  LAW  GOVERNING.— The  effect  of  an  .appeal  is 
governed  by  the  law  of  the  state  where  the  appeal 
is  allowed.    Evans  v.  Taylor,  28  W.  Va.  184. 

B.  TECHNICAIi  APPEAL.— Where  an  undertak- 
ing for  appeal  has  been  duly  filed  with  the  clerk  of 
the  circuit  court,  in  accordance  with  $  1,  ch.  186* 
Code  W.  Va.,  and  notice  ffiven  to  the  appellee,  the 
appeal  is  pending  in  the  appellate  court,  and  all 
further  proceedings  in  the  circuit  court  are  stayed, 
and  that  whether  the  decree  or  order  was  lesrally 
appealable  or  not,  as  the  circuit  court  had  no  Juris- 
diction to  determine  that  question.  Dunbar  v. 
Dunbar,  6  W.  Va.  667. 

Until  the  appeal  bond  is  given,  the  appellee  may 
proceed  to  enforce  the  Judgment  or  decree  of  the 
court  below.    Williamson  v.  Qayle,  4  Grati.  180. 

Errors  for  the  want  of  necessary  parties  cannot 
be  corrected  in  the  lower  court  by  an  amended  and 
supplemental  bill  and  bill  in  the  nature  of  a  bill  of 
review,  after  an  appeal  is  allowed  and  while  it  is 
pending  in  the  appellate  courL  Almond  v.  Rothgeb. 
1  Va.  Dec.  188. 

Although,  perhaps,  an  appeal  in  a  chancery  cause 
does  not  here,  any  more  than  in  England,  stop  the 
proceedings  under  the  decree  from  which  the  appeal 
is  taken,  yet  there  can  be  no  manner  of  doubt  but 
that  the  effect  of  an  appeal,  when  fully  perfected 
by  the  execution  of  the  proper  supersedeas  bond,  is 
to  deprive  the  subordinate  court  of  all  power  over 
the  parties  and  subject-matter  of  controversy,  until 
the  cause  is  remanded  back  for  its  further  action  ,- 
and  the  only  orders,  therefore,  which  that  court 
can  rightfully  make  are  such  as  are  needful  for  the 
preservation  of  the  rea  and  rights  of  the  parties 
pending  the  appeal.  Cralle  v.  Cralle,  81  Va.  778: 
Crawford  v.  Fickey,  41  W.  Va.  544,  23  S.  E.  Rep.  662, 

Commissioners  proceeding  to  execute  a  decree 
after  an  appeal  to  the  court  of  appeals  has  been 
taken,  and  the  process  has  been  served  upon  them, 
are  guilty  of  a  contempt  of  the  appellate  court :  and 
their  acts  are  null  and  void  as  to  the  rights  of  the 
parties  to  the  appeal.  M'Laughlin  v.  Janney,  6 
Gratt.  609. 

Where,  after  appeal  allowed,  commissioners  sell 
lands  decreed  to  be  sold  (sale  never  confirmed— de- 
cree afterwards  annulled),  and  the  so-called  pur- 
chasers take  possession,  appropriate  the  profits,  and 
claim  to  be  treated  as  receivers  and  allowed  the 
commissions  paid  in  cash  and  compensation  for  ex- 
penses and  services  In  managing  the  lands.  Held, 
they  are  mere  intruders,  with  no  claim  to  compen- 
sation in  any  way,  but  are  accountable  for  a  fair 
rental.  Strayer  v.  Long,  88  Va.  715,  3  S.  E.  Rep.  872. 
Where  appellees  take  possession  of  property  be- 
longing to  the  appellant's  intestate,  pending  the 
suit,  the  appellate  court  will  compel  them  to  give 
bond  in  a  penalty  of  twice  the  value  of  the  property, 
with  sufficient  security,  conditioned  to  indemnify 
the  appellant  and  have  the  property  forthcoming, 
or  to  deliver  it  to  the  appellant  Wright  v.  Wright, 
4  H.  &  M.  458. 

The  court  of  appeals  will  not  award  an  attach- 
ment against  a  sheriff  for  proceeding  to  carry  Into 


effect  an  execution  under  a  decree,  from  which  an 
appeal  has  been  granted  by  the  Judge  who  pro- 
nounced It,  although  he  had  notice  of  the  appeal, 
if  such  proceeding  took  place  before  the  record  was 
brought  up.    Cheshire  v.  Atkinson.  1  H.  &  M.  209. 

May  Make  Orders  for  Prwervatlon  of  Property.— 
After  a  decree  for  the  sale  of  real  estate  to  satisfy 
creditors  having  liens  thereon,  and  an  appeal  from 
that  decree  by  the  debtor,  the  court  below  in  wbicli 
the  suit  was  pending,  may  appoint  a  receiver  to 
take  possession  of  the  property  and  rent  it  oat.  and 
collect  the  rents,  until  the  further  order  of  the 
court,  etc.  Moran  v.  Johnston.  26  Gratt  106:  Bris- 
tow  V.  Home  Bldg.  Co..  91  Va.  18.  80.  20  S.  E.  Rep.  946, 
947.  Or  may  simply  order  them  to  be  rented  out 
Edmunds  v.  Scott  78  Va.  720.  780. 

A  fortiori  is  this  true  where  the  appeal  is  from  an 
inierlocutory  {iecree^  and  hence,  the  cause  has  not 
been  removed  from  the  docket  of  the  lower  court 
In  such  case,  not  even  a  formal  petition  praying  the 
restoration  of  the  cause  to  the  docket  is  necessary. 
Adklns  V.  Edwards,  83  Va.  816,  2  S.  E.  Rep.  489. 

But  the  lower  court  has  no  authority  to  make  a 
decree  allowing  temporary  maintenances  and  coun- 
sel fees.    Cralle  v.  Cralle,  81  Va.  778. 

Lower  Court  Cannot  Dismiss  Appeal.— Where  secu- 
rity for  an  appeal  is  given  within  the  required 
time,  after  the  lapse  of  the  period  allowed  for  an 
appeal,  the  case  is  in  the  appellate  court  and  the 
lower  court  has  no  longer  any  control  over  it  and 
cannot  disallow  the  appeal  because  the  appellant 
does  not  give  other  security,  the  appellate  court 
is  the  judge  of  the  sufficiency  of  the  security  ia 
that  case.    Anderson  v.  Anderson.  2  Call  198. 

On  a  Dissolved  Injuactlon.- a  dissolved  injunction  is 
revived  by  an  appeal  taken  by  the  plaintiff  in  the 
court  of  chancery ;  and  it  is  improper  in  the  appel- 
lee to  take  out  an  execution,  so  long  as  the  appeal 
is  pending.    Turner  v.  Scott,  6  Rind.  338. 

On  Contempt  Proceedings.— Where  a  receiver  has 
been  appointed  by  the  court  of  appeals  and  the  cir- 
cuit judge  has  declined  to  enforce  the  order,  and 
the  court  of  appeals  has  issued  a  m&ndamus  to  com- 
pel its  enforcement,  and  "contempt  proceedings" 
have  been  instituted  against  said  circuit  Judge. 
held,  an  appeal  from  the  order  appointing  such 
receiver  stays  all  proceedings  under  such  order, 
and  said  mandamus  and  "contempt  proceedings" 
should  be  dismissed.  Va.,  etc.,  Co.  v.  Wilder,  88  Va. 
942,  14  S.  E.  Rep.  806. 

On  Supersedeas  In  5ame  Cause.— Where  the  Judg- 
ment of  a  county  court  has  been  twice  reversed  by 
the  superior  court  and  the  first  Judgment  of  re- 
versal has  been  acquiesced  in  till  after  the  second 
Judgmentof  the  superior  court  reversing  the  sec- 
ond Judgment  of  the  county,  and  an  appeal  has  been 
taken  from  such  second  Judgment  a  supersedeas 
taken  then  from  XXi^Jlrtt  Judgment  of  the  superior 
court  will  be  quashed,  since  it  Is  necessary  to  bring 
up  the  whole  proceedings  and  the  appeal  does 
<hat    Jones  v.  Raine,  4  Rand.  886. 

Estoppel  —The  court  is  of  opinion  that  although 
an  appeal  once  allowed  cannot  be  regularly  dis- 
missed from  the  appellate  court  but  in  the  mode 
prescribed  by  the  statute,  yet  that  the  party  obtain- 
ing It  may,  by  his  express  consent  or  by  acts  indi- 
cating such  consent,  estop  himself  from  objecting 
the  pendency  thereof,  and  may  by  such  acts,  or  con- 
sent with  the  concurrence  of  the  adverse  party, 
restore  the  Jurisdiction  of  the  court  below.  Fair- 
fax V.  Muse,  4  Munf.  129 ;  Williamson  v.  Gayle,  4 
Gratt  180.    Where  it  appears,    that  the  appellant 
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mored  ia  tiie  court  below  to  amend  an  order,  for 
the  sale  of  land,  by  adding  two  other  commission- 
ers to  those  therein  named,  that  he  never  prose- 
cuted his  appeal  taken  from  the  order  aforesaid, 
eren  op  to  the  present  time,  and  stood  by  and  per- 
mitted the  sale  to  take  place  without  objection,  and 
even  enconraffed  others  to  purchase,  by  bidding  for 
tbe  land  himself:  these  and  other  acts,  which 
equally  tended  to  lull  the  vicrllance  of  the  appellee, 
and  prevent  him  from  dismissins  the  said  appeal 
for  want  of  prosecution,  and  manifested  a  derelic- 
tion of  that  appeal  on  the  part  of  the  appellant. 
oQffbt  in  equity  to  estop  and  preclude  him  from 
relylnff  on  the  pendency  thereof.  Fairfax  y.  Muse. 
4Mimf.  129. 

a  WRIT  OF  ERROR. 

la  Civil  Cases. -A  writ  of  error  Is  so  far  a  superse- 
deas to  the  Judgment  that  an  execution  cannot  reiru- 
larly  be  issued  on  it  and  if  issued,  will  be  quashed, 
hat  an  action  of  debt  may  nevertheless  be  brousrht 
upon  it  and  unless  for  some  cause  deemed  adequate 
by  the  court,  the  proceedings  be  suspended,  the 
pUlnUff  will  be  entitled  to  his  judgment.  On  the 
jadgment  so  obtained  an  execution  will  not  gener- 
ally be  permitted  until  the  writ  of  error  is  deter- 
mined but  the  rule  is  not  uniform,  but  depends 
upon  circu]!i8tances.  Newcomb  v.  Drummond,  4 
Leiffh  57. 

Where  Record  la  E>estroyed.—ln  Newcomb  v.  Drum- 
mond. 4  Leiffh  57,  an  appeal  was  taken  from  a 
judgment  but  before  the  appeal  was  or  could  be 
prosecnted  the  office  of  the  clerk  of  the  court  and 
with  it  the  record  of  the  Judgment  were  destroyed 
by  lire,  and  therefore  the  appeal  was  never  prose- 
cnted. An  action  of  debt  being  brought  on  the 
jndgment.  the  record  of  which  was  so  destroyed,  it 
vasheld,  that  the  plaintiff  was  entitled  to  recover 
notwithstanding  the  appeal  and  the  circumstances 
that  prevented  the  prosecution  thereof. 

Writaf  Error  of  Porelipi  Court.— Where  an  action  is 
brought  in  Virginia  on  a  Judgment  of  a  Texas  court 
while  a  writ  of  error  to  such  Judgment  is  pending 
in  the  higher  court  of  Texas,  the  same  effect  will  be 
given  to  such  writ  of  error  as  is  given  to  it  in  Texas, 
but  In  the  absence  of  proof  to  the  contrary  the  law 
of  Texas  will  be  presumed  to  be  the  same  as  that  of 
ViiYinia,  L  e.  the  bond  being  only  given  for  costs 
tbe  writ  of  error  has  not  the  effect  of  a  supersedeas, 
but  the  court  may  order  that  no  execution  issue, 
provided  defendant  give  bond  and  security  in  a 
penalty  at  least  double  the  amount  of  the  judgment, 
with  condition  to  perform  the  Judgment  and  also 
to  pay  all  damages,  costs  and  fees  which  might 
be  awarded  against  or  incurred  by  the  defendant. 
In  case  the  writ  of  error  thus  pending  in  the  su- 
preme court  of  Texas  should  be  determined  against 
him.   Ins.  Co.  v.  Ray,  75  Va.  821. 

bCrinlnalCases.— Awrit  of  error  in  a  criminal 
case,  does  not  of  itself  have  the  effect  of  a  superse- 
deas: in  each  case,  the  court  will  direct  by  an  en- 
dorsement that  it  shall  have  that  effect,  if  it  is 
proper.  Conner  v.  Com.,  2  Va.  Cas.  90:  State  v. 
CSonners.  20  W.  Va.  1,  10. 

In  West  Viririna,  a  writ  of  error  to  a  Judgment  in 
a  criminal  case  operates  as  a  stay  of  proceedings 
in  the  case  until  the  decision  of  the  supreme  court 
of  appeals,  when  the  writ  issues  from  that  court 
Acte  1S72-3,  cb.  174,  S  0:  Acts  1882.  ch.  128,  S  2. 

The  court  saying:  "  The  writ  of  error  does  not  in 
fact  supersede  the  Judgment  of  conviction  in  a  fel- 
ony case,  but  under  our  law  only  operates  a  stay  of 
proceedings  in  the  case,  after  the  writ  issues,  etc.. 


until  the  decision  of  the  supreme  court  of  appeals. 
Therefore  if  a  Judgment  of  conviction  of  a  felony, 
be  rendered  by  a  circuit  court  upon  the  verdict  of 
a  Jury  finding  the  prisoner  guilty  of  a  felony  and 
fixing  his  term  of  imprisonment  in  the  peniten- 
tiary be  not  executed  before  the  writ  of  error  issues, 
the  prisoner  is  not  taken  to  the  penitentiary  by  the 
sheriff  or  other  officer,  until  after  the  Judgment  of 
conviction  is  affirmed  by  the  supreme  court  of 
appeals,  etc.  If  the  Judgment  of  conviction  is  re- 
versed, and  a  new  trial  is  awarded,  then  ordinarily 
the  prisoner  is  a^ain  tried  for  the  offence,  of  which 
he  is  indicted,  though  in  some  cases  for  legal  cause 
he  is  acquitted  and  discharged  of  the  offence  after 
reversal  of  the  Judgment  without  another  trial. 
But  if  the  prisoner  has  been  delivered  in  the  pen- 
itentiary, before  the  writ  of  error  issues,  etc.,  he  re- 
mains there  to  abide  the  decision  and  action  of  the 
supreme  courtof  appeals  upon  the  writ  of  error  In 
the  case."    State  v.  Conners,  20  W.  Va.  1. 

D.  SUPERSEDEAS. 

When  It  U  tke  Only  Process.— Where  supersedeas 
is  the  only  process,  it  will  merely  remove  the  rec- 
ord to  the  appellate  court  for  review,  if  the  Judg- 
ment is  executed ;  if  not  executed,  it  will  also  stay 
the  proceedings.    White  v.  Jones,  1  Wash.  118. 

When  Merely  Auxiliary.— When  merely  auxiliary, 
a  supersedeas  can  have  no  effect  after  the  decree  or 
Judgment  is  carried  into  execution,  since  it  can 
only  stay  the  proceedings  in  the  state  in  which  they 
are:  yet  the  suit  goes  on  in  the  superior  court  by 
the  other  process:  and  if  the  Judgment  be  reversed 
a  writ  of  restitution  Issues  to  restore  the  party  to 
thatof  which  he  has  been  dispossessed  by  the  exe- 
cution. Morrlss  v.  Garland.  78  Va.  216,  220:  White  v. 
Jones,  1  Wash.  118. 

A  supersedeas  to  a  decree  for  the  payment  of 
money  does  not  vacate,  or  annul  conditionally,  the 
decree,  but  only  stays  further  proceedings  thereon, 
and  leaves  matters  in  the  condition  in  which  they 
were  when  the  supersedeas  took  effect,  until  the 
appellate  court  can  hear  the  case  and  pass  upon  the 
questions  involved  in  the  appeal.  Martin  v.  South 
Salem  Land  Co.,  94  Va.  28,  28  S.  E.  Rep.  601. 

So  that  where  execution  on  a  Judgment  is  sus- 
pended In  order  to  give  time  to  obtain  a  super- 
sedeas, but  no  supersedeas  is  allowed  during  the 
period  of  suspension  and  after  its  expiration  an 
execution  is  sued  out.  and  possession  of  the  prop- 
erty delivered,  no  writ  of  restitution  can  be  granted 
until  the  cause  is  decided.  Kreglo  v.  Fulk,  8  W.  Va. 
74. 

On  Cause  Remanded  for  a  New  Trial.— A  writ  of 
supersedeas  to  the  Judgment  of  the  superior  court 
reversing  the  Judgment  of  the  county  court  and 
sending  the  case  back  for  a  new  trial,  if  obtained 
before  the  second  trial  in  the  county  court  will 
stop  proceedings  there,  until  the  decision  in  the 
court  of  appeals  upon  the  supersedeas.  Jones  v. 
Ralne,  4  Rand.  886. 

On  Porthcomloff  Bond.— If  a  supersedeas  to  a  Judg- 
ment, execution  being  levied,  and  a  forthcoming 
bond  taken,  be  issued  before  the  day  of  sale,  and 
thereupon  the  property  be  not  forthcoming,  the 
penalty  of  the  bond  is  saved,  and  no  motion  lies 
upon  it    Rucker  v.  Harrison,  8  Munf.  181. 

In  Spencer  v.  Pilcher,  8  I^eigh  666,  the  court  said 
that  a  supersedeas  to  the  original  Judgment  was  no 
bar  to  an  action  on  a  forfeited  forthcoming  bond, 
but  in  that  case  it  was  held  that  there  was  no  suffi- 
cient foundation   for  the  objection,   as  the  super- 
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alone  was  ffiven  in  evidence  and  not 


■edeas  bond 
the  writ. 

Ttfe  orifilnal  jndflrment  and  the  judinnenton  a 
forthcomlniT  bond  constitute  one  proceeding,  so  far 
as  flrrantfnsr  a  supersedeas  is  concerned:  and  if  the 
Judgment  on  the  forthcoming  bond  has  been  ren- 
dered before  the  supersedeas  is  issued  and  the 
error  exists  in  the  forthcoming  bond,  the  petition 
ouffht  to  pray  a  supersedeas  to  both  judgments  and 
they  should  both  be  embraced  in  the  supersedeas. 
Laidley  v.  Bright,  17  W.  Va.  779,  788 ;  McCormick  v. 
Bailey,  17  W.  Va.  686.  A  second  supersedeas  to  the 
Judgment  on  the  forthcoming  bond  is  unnecessary. 
Monroe  v.  Webb,  4  Munf .  78. 

The  effect  of  the  supersedeas  to  the  original  judg- 
ment may  even  be  extended  to  a  judgment  tubte- 
Quentlv  obtained  on  the  forthcoming*  bond.  Bell  v. 
BugflT,  4  Munf.  S60  ;  Laidley  v.  Bright,  17  W.  Va.  779. 
788. 

On  Judirment  on  Delivery  Bond.— A  supersedeas  to 
the  original  judgment  will  supersede  a  Judg^ment 
on  a  delivery  bond.  SUte  v.  Blair,  29  W.  Va.  474.  2 
S.  £.  Rep.  883. 

On  Powers  of  Receiver  Already  Appointed.— Where 

a  receiver  has  been  appointed,  a  supersedeas  does 
not  interfere  with  his  ix^wers.  Bristow  v.  Home 
Bldff.  Co..  91  Va.  18,  88.  20  S.  E.  Rep.  946,  947. 

VI.  RBVIBW  OP  CAUSB  IN  APPELLATE  COURT. 

A.  LAW  APPLICABLE.— Writs  of  error  in  the 
court  of  appeals  must  be  disposed  of  in  accordance 
with  the  law  as  it  existed  at  the  time  of  the  rendi- 
tion of  the  judgment  complained  of.  If,  as  the  law 
then  stood,  there  is  no  error  In  the  judgment,  it 
must  be  affirmed,  but.  if  erroneous,  it  must  be  re- 
versed, and  such  judgment  entered  as  the  lower 
court  oufifht  to  have  entered.  Anderson  v.  Hygreia 
Hotel  Co..  92  Va.  087,  24  S.  E.  Rep.  209  ;  Feamster  v. 
WI  throw,  9  W.  Va.  28©,  315  ;  Life  Ins.  Co.  v.  Ruther- 
ford. 2  Va.  Dec.  707. 

Subsequent  acts  of  assembly  cannot  be  considered. 
Wilson  V.  Hundley,  96  Va.  96.  30  S.  E.  Rep.  49^ 

B.  RULE  OF  STARE  DECISIS, -Adjudged  cases 
can  only  be  safely  relied  on  as  precedents,  as  to 
points  actually  In  issue  between  the  parties,  and 
not  as  to  such  as  may  be  deemed  extrajudicial ; 
unless  Indeed  in  relation  to  the  latter  they  shall 
have  ripened  into  law  by  various  and  successive  de- 
cisions.   Lewis  V.  Thornton,  6  Munf.  87. 

Where  the  principles  of  a  decree  o^  the  court  of 
appeals  seem  to  be  opposed  to  its  letter,  the  literal 
interpretation  ought  not  to  be  relied  on  as  a  binding 
precedent.    Lewis  v.  Thornton.  6  Munf.  87. 

C  COURT  EQUALLY  DIVIDED. -Where  the 
court  of  appeals  is  equally  divided,  the  decision  of 
the  lower  court  should  be  affirmed.  Raines  v.  Wat- 
son, 2  W.  Va.  371 :  Stuart  v.  Pennis,  2  Va.  Dec.  667. 

A  point  in  a  cause  In  which  the  judges  of  the 
court  of  appeals  are  equally  divided,  stands  af- 
firmed by  virtue  of  the  act.  Code,  ch.  209,  {  7,  p. 
841.  Sess.  Acts  1866-67,  p.  987,  as  well  where  it  is  a 
rulinff  of  the  court  below  in  the  prog-ress  of  the 
cause,  as  where  it  is  the  llnal  judgment  of  the  court 
in  the  case.    Chahoon  v.  Com.,  21  Gratt.  822. 

When  only  four  judges  are  sitting  and  they  are 
equally  divided  in  opinion,  as  to  a  part  of  the  decree 
pronounced  by  the  court  below  the  reversal  oucrht 
not  to  be  extended  farther,  than  they  all  (or  a 
majority)  concur,  that  there  is  error,  and  the  resi- 
due  ouffht  to  be  affirmed.  Com.  v.  Beaumarchais.  8 
Call  129. 


When  a  decree  in  chancery  is  affirmed,  the  court 
of  appeals  being  equally  divided  in  opinion,  it 
should  be  "without  prejudice  to  the  lepal  remedies 
of  the  parties."    Martin  v.  Welch.  4  Munf.  60. 

D.  SCOPE. 

1.  CONfiNKD  TO  THE  RECORD.— The  court  of  appcili 
can  only  consider  a  case,  on  writ  of  error  or  appeal, 
on  the  record  as  made  in  the  trial  courL  If  this 
falls  to  disclose  the  errors  complained  of.  they  can- 
not be  considered.  Barnes  v.  Com..  92  Va.  79*.  23  S. 
E.  Rep.  784;  Wrlffht  v.  Wood.  88  Va.  1037.  14  S.  E. 
Rep.  914. 

Matters  not  presented  In  the  pleadinars.  or  involved 
In  the  issues,  but  only  inserted  in  the  petition,  or 
introduced  into  the  argument,  will  not  be  consid- 
ered by  the  appellate  court  Robinson  v.  Mays' 
Trustee,  76  Va.  708:  Taylor  v.  Mallory,  96  Va.  18.  SO  S. 
E.  Rep.  472. 

Alleged  errors  which  are  outside  of  the  pleadings 
and  do  not  appear  ever  to  have  been  brought  to  the 
attention  of  the  trial  court,  will  not  be  considered 
on  error  or  appeal,  in  the  court  of  appeals.  Union 
Bank  v.  City  of  Richmond,  94  Va.  816,  26  S.  E.  Rep. 

821. 

2.  MATTERS  Not  Acted  upon  by  Lower  CotrRT.— 
The  supreme  court  will  not  consider  questions  not 
yet  acted  on  by  the  circuit  court  In  the  case.  Kes- 
ler  V.  Lapham.  46  W.  Va.  298. 88  S.  E.  Rep.  289. 

Upon  appeals  from  Interlocutory  decrees  in  chan- 
cery, only  so  much  of  the  cause  is  before  the  appel- 
late court,  as  the  court  of  chancery  has  acted  upon. 
Madden  v.  Madden,  2  Leigh  377. 

Where  an  appeal  is  taken  from  a  decree  In  a  suit 
in  which  there  is  an  attachment,  but  the  court 
below  did  not  pass  upon  the  validity  of  the  attach- 
ment, but  sent  the  cause  to  rules  to  bring  the  legal 
title  to  the  property  attached  before  the  court,  the 
court  of  appeals  will  not  pass  upon  the  validity  of 
the  attachment.  Chapman  v.  Pittsburg"h.  etc.,  R. 
Co.,  18  W.  Va.  184. 

Where  a  writ  of  error  Is  only  to  a  judarment  re- 
fusing to  vacate  an  attachment,  the  balance  of  the 
case  remainlnsr  undecided  in  the  circuit  court,  the 
supreme  court  will  consider  only  matters  arislnr 
upon  the  judgment  refusing"  to  abate  the  attach- 
ment.   Kesler  V.  Lapham.  46  W.  Va.  298.  S3  S.  E.  Rep. 

289. 

3.  Previous  Appealable  Decrees. 

Barred  by  Statute.— The  court  of  appeals  or  the 
judge  to  whom  the  petition  is  presented,  cannot 
look  into  or  regard  for  the  purpose  of  granting 
the  appeal,  any  errors  assigned  or  complained  of  In 
decrees  or  orders  made  more  than  five  years  before 
the  petition  is  presented,  unless  such  errors  were 
committed  in  decrees  or  orders  which  were  not 
appealable.  The  party  cannot  present  his  petition 
for  an  appeal  and  have  the  appeal  allowed  upon  er- 
rors assigned  in  appealable  decrees  rendered  more 
than  five  years  before  the  petition  is  presented,  al- 
though the  errors  thus  complained  of  may  be  the 
foundation  of,  and  fflven  effect  in.  a  subsequent  de- 
cree rendered  within  five  years  from  which  an  ap- 
peal is  also  prayed.  If  he  is  not  entitled  to  an  appeal 
from  such  subsequent  decree  for  errors  committed 
therein  independently  of  any  errors  committed  in 
such  former  appealable  decrees  and  which  are 
merely  carried  Into  effect  by  the  subsequent  decree, 
the  appeal  cannot  be  allowed,  and  if  inadvertently 
allowed  it  will  be  dismissed.  Lloyd  v.  Kyle,  86  W. 
Va.  684  ;  Fowler  v.  Lewis,  86  W.  Va.  112.  14  S.  E.  Rep. 

447. 
Appealable  decrees,  not  appealed  from  withih  the 
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Ave  years  prescribed  by  statute,  are  irreversible 
and  conclusive,  not  only  as  to  tbe  matters  adjudi- 
cated by  them  but  as  to  all  proceedings  In  tbe  cause 
prior  to  the  entering  of  sucb  decrees.  Tieman  ▼. 
Miii?bini.28W.  Va.  314. 

Where  an  appeal  is  not  taken  within  five  years 
from  the  rendition  of  an  appealable  decree,  on  an 
appeal  from  a  subsequent  decree  tbe  court  cannot 
reriew  tbe  barred  decree  where  there  are  no  errors 
in  the  decree  appealed  from,  which  are  not  based  on 
errors  in  the  former  decree.  Buster  v.  Holland,  27 
W.  Va.  510. 5S3. 

No  notice  can  be  taken  of  any  error,  upon  appeal, 
in  any  decree  rendered  more  than  five  years  before 
the  appeal  was  allowed,  except  so  far  as  sacb  error 
might  be  considered  upon  a  bill  of  review  filed  In 
the  cause.   Middleton  v.  Selby,  19  W.  Va.  107. 

No  appeal  can  be  taken  after  the  expiration  of  two 
years  from  tbe  date  of  the  rendition  of  the  decree, 
where  the  same  has  been  rendered  since  March  27. 
IBS;  nor  can  such  a  decree  be  reviewed  by  the  court 
of  appeals,  thonsrh  an  appeal  should  be  taken  from  a 
sabsequent  decree  based  on  i t.  Sh irey  v.  Musarrave. 
S9W.  Va.  181.  II  S.  £.  Rep.  914:  Stout  v.  Philippi  Mfg.. 
etc.  Co..  41  W.  Va.  830,  23  S.  E.  Rep.  671. 

And  in  Hoy  v.  Huarhes,  27  W.  Va.  778.  it  was  held 
that,  where  an  appeal  was  not  taken  from  an  appeal- 
Me  decree  within  the  statutory  period,  whether 
flnalor  interlocutory,  if  an  appeal  was  afterwards 
taken  from  a  subsequent  decree,  no  error  in  the 
former  barred  decree  can  be  considered,  whether 
there  is  new  error  in  the  second  decree  independent 
of  any  erron  in  the  barred  decree,  or  not;  so  that 
the  rale  may  now  be  stated,  that  on  appeal  from  a 
snbMqnent  decree  no  error  can  be  considered  in 
a  decree  rendered  more  than  two  years  before 
ander  any  circumstances  whatever.  The  only 
errors  which  the  court  of  appeals  can  correct  are 
sQch  as  are  not  founded  upon  and  which  could  not 
have  been  corrected  on  appeal  from  the  barred 
decree. 

Not  Barred.— An  appeal  taken  In  time  will  briuff 
up  for  review  every  previous  appealable  decree  not 
haired  by  the  statute.  Stout  v.  Philippi  Mfsr.,  etc.. 
Oo.,  41  W.  Va.  888.  28  S.  E.  Rep.  671. 

4.  PRKVIOUS  NONAPPKALABLB  DSCBBBS.— AU  ap- 
peal taken  in  time  from  a  decree  will  brinff  up  for 
reriew  every  former  order  or  decree  not  itself 
appealable,  no  matter  when  entered.  Stout  v. 
Philippi  Mfff..  etc..  Co..  41  W.  Va.  889.  23  S.  E.  Rep.  571. 

As  in  the  case  of  an  appeal,  from  a  final  decree, 
not  only  any  error  in  that,  but  any  error  in  the 
former  proceediuffs.  ouffht  to  be  corrected:  so  upon 
an  appeal  from  an  interlocutory  order,  not  only 
error  in  that  order,  but  errors  in  the  former  pro- 
ceedings should  be  corrected.  In  either  case,  the 
ef[ect  of  the  appeal  is  to  brinsr  up  the  whole  proceed- 
ings prior  to  the  decree  or  order  from  which  the 
appeal  is  taken.  Burton  v.  Brown.  22  Gratt  1 ; 
Hnston  v.  Cantril,  11  Leisrh  186.  172 :  Efflnsrer  v.  Ken- 
ney.  n  Va.  561 ;  Morriss  v.  Garland.  78  Va.  216, 222. 

It  is  not  denied  that  when  a  party  is  entitled  to, 
and  obtains,  an  appeal  from  either  a  final  decree  or 
an  appealable  interlocutory  decree,  such  appeal  will 
bring  with  it  for  review  all  preceding  nonappeal- 
able decrees  and  orders  from  which  have  arisen 
any  of  the  errors  complained  of  in  the  decree  from 
which  the  appeal  is  taken,  no  matter  how  louff  they 
nay  have  been  made  before  the  appeal  was  taken. 
Camden  v.  Haymond.  9  W.  Va.  660:  Steenrod  v.  Rail- 
road Co.,  K  W.  Va.  188.  In  all  sucb  cases,  however, 
tbe  party  must  be  entitled  to  an  appeal,  and  obtain 


it,  from  a  decree  which  was  rendered  not  more  than 
five  years  previous  to  the  time  he  presents  bis  peti- 
tion.   Lloyd  V.  Kyle,  26  W.  Va.  684. 

An  appeal  from  any  final  decree  by  a  party  en- 
titled to  appeal  therefrom  brings  with  it  for  review 
all  the  precedinff  interlocutory  decrees,  out  of  which 
any  of  the  errors  complained  of  in  such  final  decree 
arose.  Camden  v.  Haymond,  9  W.  Va.  680  ;  Watson 
V.  Wigrsrinton,  28  W.  Va.  583. 

Previous  interlocutory  decrees  may  be  reviewed 
upon  appeal  from  an  appealable  decree  without 
reference  to  the  time  elapsed  between  their  date 
and  that  of  the  decree  appealed  from.  Haymond 
V.  Camden.  22  W.  Va.  180. 

5.  CONTSHPT  Pboceedinos.— An  appeal  from  a 
decree  in  a  suit  in  equity  will  not  bring*  up  for  re- 
view an  order  discharffinff  a  rule  to  show  cause 
why  the  party  shall  not  be  punished  for  contempt 
in  disobeying  an  order  'of  injunction  made  in  sucb 
suit  Alderson  v.  Commissioners,  82  W.  Va.  640.  9  S. 
E.  Rep.  868. 

6.  Judgment  Sttstainino  Demubeeb  to  One 
Count.— Where  a  demurrer  to  one  count  of  a  dec- 
laration has  been  sustained,  and  issue  taken  on 
other  counts,  and  there  has  been  a  verdict  and 
judgment  for  the  plaintiff,  a  writ  of  error  awarded 
to  the  defendant  does  not  brins  up  tbe  action  of  the 
trial  court  in  sustainingr  the  demurrer  to  that  count, 
nor  can  that  count  be  looked  to  by  the  appellate 
court  in  order  to  sustain  the  verdict  and  Judgment 
complained  of.  Metropolitan  L.  Ins.  Co.  v.  Ruther- 
ford, 96  Va.  773,  80  S.  E.  Rep.  888. 

7.  Proceedings  Subsequent  to  AppEAii.— This 
court,  considering  an  appeal  from  an  order  grant- 
ing' an  injunction,  cannot  consider  any  deposition 
in  the  cause  taken  by  the  appellant  subsequent  to 
the  time  when  the  order  of  injunction  took  effect 
Freshwater  v.  Pittsburg,  etc.,  R,  Co.,  6  W.  Va.  508, 

8.  Judgment  on  Forthcoming  Bond.— The  Judg- 
ment on  a  forthcoming*  or  replevy  bond  is  not 
brouffht  up  to  the  appellate  court  on  a  writ  of  super- 
sedeas to  the  original  judgment  Moss  v.  Moss,  4  H. 
&  M.  293,  808  ;  Laidley  v.  Bright,  17  W.  Va.  779. 788. 

9.  AppBAii  FROM  Order  Refusing  to  DissoiiVE  In- 
junction.—On  an  appeal  from  an  order  refusing  to 
dissolve  an  injunction  the  court  will  take  notice  of 
any  error  in  the  previous  proceedings.  Lomax  v. 
Picot  2  Rand.  247. 

10.  Two  Causes  Heard  Together. 

One  Decree  In  Both  Suits.— So,  where  two  causes  are 
heard  together  and  one  decree  rendered  In  both 
suits;  which  passes  upon  the  rlg'hts  of  the  plaintiffs 
in  both  suits,  an  appeal  from  this  decree,  will  bring* 
up  both  causes,  and  the  suit  brought  by  the  appel- 
lees is  as  much  before  the  court  as  the  other,  since 
it  would  be  impossible  to  pass  upon  the  appel- 
lants' rlg'hts  without  passlnsr  upon  those  of  the 
appellees.  Alexander  v.  Alexander,  85  Va.  858.  7  S. 
£.  Rep.  885. 

Where  two  causes  relating*  to  the  same  matters 
are  heard  together  and  a  decree  entered  which  ap- 
plies to  a  great  extent  to  both  causes,  and  the  par- 
ties to  the  two  causes  are  the  same,  except  the 
plaintiffs  in  one  cause  are  defendants  along*  with 
others  in  the  other  cause.  If  the  plaintiffs  appeal 
from  the  decree  In  one  case,  it  takes  up  both  causes, 
where  the  parties  to  both  causes  are  before  the 
court  of  appeals.  Hence  the  objection  that  an 
appeal  should  have  been  taken  in  both  cases  is 
flrroundless.    Hill  v.  Proctor.  10  W.  Va.  69.  78. 

"This  is  because  of  the  relation  of  the  causes  to 
each  other,  the  identity  of  the  questions  involved, 
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the  hearing*  of  the  causes  together,  and  the  enter- 
ing* of  the  one  decree,  which  in  many  material  par- 
ticulars, except  as  to  costs,  adjudicates  th6  same 
Questions  in  one  case  as  the  other.  If  the  decree 
had  been  entered  in  a  different  form,  perhaps,  an 
appeal  might  have  been  from  so  much  of  the  decree 
as  applied  to  one  case  alone  in  all'  material  respects. 
As  these  causes  were  heard  together,  and  final  de- 
crees soug*ht  in  each  by  the  parties,  on  account  of 
their  peculiar  relation  and  the  form  and  nature  of 
Baid  decree,  if  there  be  any  construction  of  the 
pleadincrs,  or  otherwise  which  will  enable  this  court 
to  consider  and  pass  upon  said  decree  so  far  as  it 
applies  to  both  of  said  causes  upon  this  appeal,  such 
construction  should  be  giyen. '»  Hill  v.  Proctor,  10  W. 
Va.  60. 

Separate  Decrees.— But  where  causes  are  heard 
together  merely  because  they  seek  to  subject  the 
same  fund  but  there  is  no  conflict  between  the 
claims  and  they  are  entirely  independent  of  each 
other,  the  appellants  may  appeal  from  the  decrees 
in  one  cause  only.  Hall  v.  Bank  of  Virginia.  14  W. 
Va.  584.  614. 

Though  the  records  in  all  the  other  cases  are 
brought  up  by  certiorari,  the  court  of  appeals  cannot 
examine  the  other  causes,  where  the  appeal  is  from 
one  of  the  causes  only.  Hall  v.  Bank  of  Va.,  14  W. 
Va.  684.  614. 

Where  an  appeal  is  thus  taken  in  one  cause  only, 
it  is  not  error  to  describe  in  their  undertaking  the 
decrees  appealed  from  as  rendered  in  one  of  the 
causes,  where  there  is  no  difficulty  in  identifying 
the  decrees  from  which  the  appeals  were  taken, 
and  the  form  of  the  undertaking  at  the  same  time 
shows  that  an  appeal  was  taken  in  that  cause  only. 
Hall  y.  Bank  of  Va..  14  W.  Va.  584.  615. 

But  where  two  suits,  one  of  which  is  a  foreifirn  at- 
tachment, in  the  same  court,  by  different  plaintiffs, 
but  ag*ainst  the  same  defendants,  claiming-  to  sub- 
ject the  same  fund,  proceed  together  and  are  heard 
tog-ether,  and  the  court  makes  a  decree  in  each  case, 
giving-  to  each  plaintiff  a  portion  of  the  fund,  and 
one  of  the  plain  iffs.  who  claims  the  whole  fund, 
takes  an  appeal  from  the  decree,  it  was  held  that  the 
appeal  brousrht  up  both  cases,  though  the  appellant 
was  not  a  party  in  the  other  case,  which  was  the 
attachment  case,  and  the  appellate  court  may  re- 
verse the  decree  in  the  second  case.  Anderson  v. 
De  Soer.  6  Gratt.  863. 

11.  Appeal  fbom  Dbobbe  Rbfusino  to  Allow 
Bill  of  Reyibw  to  Bib  Filed.— An  appeal  from  the 
decree  of  the  court  refusing  to  allow  a  bill  of  review 
to  be  filed,  if  the  decree  sought  to  be  reviewed  was 
final,  brings  up  for  consideration  the  correctness  of 
the  first  decree  :  and  if  the  first  decree  was  inter- 
locutory, brings  up  the  whole  case.  Ambrouse  v. 
Keller,  22  Gratt.  769. 

12.  Appeal  from  Judgment  Quashing  Execution. 
—Where  a  judgment  was  entered  by  the  circuit 
court,  fining  a  party  $25  for  contempt,  an  execution 
was  issued  upon  this  judgment,  and  subsequently 
such  party  moved  said  court  to  quash  the  execution, 
which  the  court  refused  to  do,  and  the  party  then 
obtained  a  writ  of  error  from  the  court  of  appeals 
to  the  order  refusing  to  quash  said  execution,  it 
was  held  that  such  writ  of  error  did  not  bring  before 
the  court  of  appeals  for  review  the  oriirlnal  Judg*- 
ment  imposlngr  the  fine.  State  v.  Blair.  28  W.  Va. 
474,  2  S.  E.  Rep.  383. 

E    CORRECTION  OP  ERRORS  AGAINST  APPEL- 
LEE. 
1.  Whbbb  He  Cross-Assigns  EBBOB.—An  appellee 


is  entitled  to  avail  himself  of  his  adversary's  appeal 
to  correct  any  error  in  a  judgment  at  law  or  decree 
in  chancery,  prejudicial  to  him.  The  whole  record 
is  before  the  appellate  court,  and  it  must  correct 
any  error  disclosed,  even  in  favor  of  the  appellee. 
Boulwarev.  Ne-wton,  18  Gratt.  706:  Day  v.  Murdoch, 
1  Munf.  460 :  Defarees  v.  Lipscomb,  2  Munf.  451 ; 
Lomax  v.  Picot,  8  Rand.  247  :  Burton  v.  Brown.  22 
Gratt  1.  16 ;  Little  v.  Bowen.  76  Va.  724:  Fraxler  y. 
Prazler,  77  Va.  775 :  Garrett  v.  Carr,  8  Leiffh  407,  418 : 
Gaines  v.  Merry  man,  05  Va.  660, 28  S.  E.  Rep.  738. 

The  court  of  appeals  has  since,  to  wit,  on  the  Sd  of 
October,  1811,  established  the  following  rule:  "It  is 
the  opinion  of  this  court,  founded  as  well  on  a  full 
consideration  of  the  law.  as  on  various  decisioni 
which  have  heretofore  been  had,  that,  in  future, 
where  a  judflrment  or  decree  is  reversed  neither  in 
the  whole,  nor  in  part,  on  the  ground  of  error  against 
the  appellant,  or  plaintiff,  in  any  appeal,  writ  of 
error,  or  supersedeas ;  yet,  if  error  is  perceived 
affainst  the  appellee,  or  defendant,  the  court  will 
consider  the  whole  record  as  before  them,  and  will 
reverse  the  proceedings,  either  in  whole,  or  in  part, 
in  the  same  manner  as  they  would  do,  were  the  ap- 
pellee or  defendant  also  to  brinsr  the  same  before 
them,  either  by  appeal,  writ  of  error,  or  superse- 
deas ;  unless  such  error  be  waived  by  the  appellee, 
or  defendant,  which  waiver  shall  be  considered  a 
release  of  all  errors  as  to  him.**  Day  v.  Murdoch. 
1  Munf.  460.  , 

Under  this  rule  an  appellee  may  assign  as  error  a 
decision  adverse  to  his  interest  in  the  decree  ap- 
pealed from,  although  he  failed  to  appeal  when  he 
mig*ht  have  done  so  from  a  former  decree  agraiast 
him  in  the  same  suit,  determininff  the  same  ques- 
tion. Osborne  v.  Big  Stone  Gap  Colliery  Co.,  96  Va. 
58,  80  S.  E.  Rep.  446u 

And  even  though  another  party  has  appealed  and 
his  appeal  has  been  dismissed  for  failure  to  mature 
it,  still  such  party  may  assign  error  in  the  decree 
on  the  appeal  of  another  party  if  they  stand  on  the 
same  ground.  Nicholson  v.  Gloucester  Charity 
School.  88  Va.  101,24  S.  E.  Rep.  888. 

Rule  lo  Sapreme  Court  of  West  Virginia. -*"In  any 
appeal  or  writ  of  error,  if  error  is  perceived  against 
the  appellee  or  defendant  In  error  the  court  will 
consider  the  whole  record  as  being  before  it,  and 
win  reverse  the  proceedings,  either  in  whole  or  in 
part,  in  the  same  manner  as  it  would,  were  the 
appellee  or  defendant  in  error,  to  assign  error,  and 
bring  the  case  before  the  court,  unless  such  error 
be  waived  by  the  party  prejudiced  thereby,  which 
waiver  shall  be  considered  as  a  release  of  all 
error  committed  against  him.  It  is,  however,  advis- 
able for  the  appellee  or  defendant  in  error,  if  he  i^ 
of  the  opinion  that  there  is  error  in  the  record  to 
his  prejudice,  to  call  attention  to  the  same  by  a 
formal  counter-assignment  of  error,  filed  at  the 
hearing  of  the  case,  or  by  pointing  out  and  com- 
plaining of  the  same  in  his  brief.**  Atkinsou  v. 
Beckett,  34  W.  Va.  584,  12  S.  E.  Rep.  717:  Morgan  v. 
Ohio,  etc.,  R.  Co..  88  W.  Va.  17. 18  S.  E.  Rep.  S88;  New- 
man V.  Mollohan.  10  W.  Va.  488. 

Any  error  to  the  appellee's  prejudice  may  he 
corrected,  though  his  interest  be  not  identical 
with  that  of  the  appellant,  but  hostile,  and  though 
the  writ  of  error  may  be  only  to  a  certain  judg- 
ment, and  the  error  to  his  prejudice  be  in  either 
that  or  another.  Morgan  v.  Ohio,  etc.,  R.  Ca,  98  Vf- 
Va.  17,  18  S.  E.  Rep.  588. 

This  rule,  by  which  the  court  will  look,  under 
certain  circumstances  there  set  forth,  into  the 


184 


NOTB  ON  APPBAI,  and  EkROR. 


I  ROB. 


whole  case,  and  settle  the  riffbts  of  parties,  as  well 
those  not  appealinsr,  as  tbose  appeallnsr.  applies 
with  still  greater  force  to  tbe  case  of  a  joint  Judg- 
ment, when  tlie  parties  interested  have  all  been 
summoned,  and  wbere  the  judgment  must  be  af- 
firmed as  to  all,  or  reversed  as  to  all.  Newman  v. 
MoUohan.  10  W.  Va.  488. 

Under  {  11,  cb.  IS5,  Code,  requiring  all  parties 
except  appellant  to  be  summoned  to  appear  to  tbe 
appeal  or  writ  of  error,  all  are  deemed  appellees, 
and  so  bound.  Morgan  ▼.  Ohio,  etc.,  R.  Co..  89  W. 
Va.  17. 19  S.  £.  Rep.  S88. 

Pslfairc  to  Assign  Error.— And  if  tbe  appellee  does 
not  ask  for  sucb  correction,  be  will  be  held  to  have 
waired  the  error  and  cannot  afterwards  appeal  on, 
his  own  behalf.  Burton  v.  Brown,  22Gratt  1,  17: 
Logan  V.  Dils.  4  W.  Va.  897. 

So,  an  appellee  cannot  assign  errors  in  a  former 
decree,  in  which  he  acquiesced,  upon  an  appeal  by 
another  party  from  a  decree  in  which  he  had  no 
interest,  and  to  which  he  was  not  even  a  party. 
Simmons  v.  Lyles,  87  Oratt  928. 

1  Joint  JuDGMBirrs.— A  joint  judgment  cannot  be 
reversed  as  to  one  defendant  and  affirmed  as  to 
another,  but  if  erroneous  as  to  one,  must  be  re- 
versed as  to  both.  Jones  v.  Raine,  4  Rand.  886;  Gray 
V.  Stnart,  88  Qratt  851;  Vandiverv.  Roberts,  4W. 
Va.  498;  Vance  Shoe  Co.  v.  Haught,  41  W.  Va.  875,  88 
S.  £.  Bep.  558;  Lyman  v.  Thompson,  11  W.  Va.  427, 
444;  Arrington  v.  Cheatham,  8  Rob.  492;  Newman  v. 
Mollohan,  10  W.  Va.  488, 49& 

Where  the  principal  and  sureties  are  sued  jointly 
and  the  jud^rment  is  erroneous  as  to  the  sureties  it 
most  be  reversed  as  to  all,  though  the  judgment 
would  have  been  good  against  the  principal,  if  he 
had  been  sued  alone.  Munford  v.  Overseers,  8 
Rand.  811    See  also.  Cole  v.  Pennell,  2  Rand.  174. 

Where  one  of  severaljofn^  defendants  has  taken  a 
writ  of  error  to  a  joint  judgment,  all  the  other  de- 
fendants are  bound  by  the  judgment  of  the  court  of 
appeals  and  no  other  appeal  can  ever  be  taken 
by  any  of  them.    Newman  v.  MoUohan,  10  W.  Va. 

488,  soa 

Where  a  bill  is  dismissed  as  to  two  executors  and 
one  of  them  appeals,  if  the  decree  is  reversed  it 
mnstbe  reversed  as  to  both.  Garrett  v.  Carr,  8 
Leigh  407,  41& 

Joint  defendants  who  do  not  appeal  are  entitled 
to  the  benefit  of  defences  which  are  not  personal  to 
tbe  appellant.  €,  g.  the  statute  of  limitations,  and 
the  decree  if  erroneous  will  be  reversed  as  to  all. 
Ashby  V.  Bell,  80  Va.  81 1. 

Upon  a  bill  against  two'jolnt  owners  of  land,  for 
the  specific  execution,  or  for  the  rescission  of  a  joint 
contract  made  by  them  for  the  sale  of  the  land, 
oneofthem  answers 'he  bill  and  sets  up  a  defence 
equally  applicable  to  both :  and  the  bill  is  taken  for 
confessed  against  the  other.  There  being  a  decree 
against  both  for  a  rescission 'Of  the  contract  and  a 
repayment  of  the  purchase  money,  the  party  as  to 
whom  the  bill  has  been  taken  for  confessed,  may 
appeal ;  and  if  the  decree  is  erroneous,  it  will  be 
rtTersed  as  to  both.    Purcell  v.  McCleary,  10  Gratt 

But  where  a  joint  judgment  is  void  as  to  one  of  the 
defendants  for  want  of  service  of  process  the  rule 
had  no  application  and  a  bill  brought  to  enforce 
nch  judgment  should  be  dismissed  as  to  him  by  the 
covrt  of  appeals,  but  not  as  to  the  other  defendants. 
Cray  v.  Stuart.  88  Gratt  861. 

The  law  authorizing  separate  judgments  in  an 
action  of  ejectment.  If  one  judgment  is  appealed 


from.  It  may  be  reversed  and  the  other  left  undis- 
turbed.   Strader  v.  Goff,  6  W.  Va.  2S7. 

A  judgment  against  two  defendants  on  the  con- 
fession of  one  being  erroneous,  the  court  of  appeals 
will  direct  the  proper  judgment  to  be  entered 
against  the  one  who  confessed  and  further  proceed- 
ings as  to  the  other.    Ward  v.  Johnston,  1  Munf.  45. 

By  St«tiite.~But  {  26,  ch.  185,  Code  of  W.  Va.,  au- 
thorizing the  court  of  appeals  to  reverse  In  whole 
or  in  part,  changes  the  common-law  rule,  so  that 
where  parties  appealing  stand  on  a  different  ground 
from  those  not  appealing,  a  joint  decree  will  be  re- 
versed as  to  them  alone.  Vance  Shoe  Co.  v.  Haught, 
41  W.  Va.  275,  88  S.  E.  Rep.  568.  See  also.  Gray  v. 
Stuart  88  Gratt  851. 

8.  APPKIiLKBS   STANDINO    ON    SAMB  GROUND  WITH 

APPKLLANT8.— Where  the  parties  appealing  and  the 
parties  not  appealing  stand  upon  the  same  ground, 
and  their  rights  are  involved  in  the  same  question, 
and  equally  affected  by  the  same  decree  or  judg- 
ment, the  court  of  appeals  will  consider  the  whole 
case,  and  settle  the  rights  of  the  parties  not  appeal- 
ing as  well  as  those  who  bring  their  case  up  by 
appeaL  Walker  v.  Page.  81  Gratt  886 ;  Vance  Shoe 
Co.  V.  Haught  41  W.  Va.  275,  28  S.  £.  Rep.  568 ;  Ar- 
lington V.  Cheatham,  2  Rob.  492 ;  Lyman  v.  Thomp- 
soif  11  W.  Va.  427,  444  ;  Morgan  v.  Ohio  River  R.  Co., 
39  W.  Va.  17, 19  S.  £.  Rep.  588 :  Newman  v.  Mollohan, 
10  W.  Va.  488,  499  ;  Burton  v.  Brown,  88  Gratt.  1. 

And  that  though  the  party  not  appealing  is  unable 
to  do  so.    Lenows  v.  Lenow,  8  Gratt  849. 

The  appellate  court  having  set  aside  the  sale  of 
certain  parcels  of  land  at  the  Instance  of  purchas- 
ers, who  were  the  appellants  in  the  cause,  and  the 
ground  of  the  objection  to  the  sale  being  such  as 
the  infant  vendors  may  make  to  all  the  sales,  the 
court  will  set  aside  the  whole  decree  confirming 
the  sale  of  all  the  parcels,  though  the  other  pur- 
chasers are  satisfied  with  their  purchases,  and 
are  not  parties  to  the  appeal;  and  will  send 
the  cause  back,  for  the  court  below  to  deter- 
mine whether  these  last  mentioned  sales  ought  to 
be  set  aside,  or  confirmed  with  the  consent  of  the 
purchasers,  and  for  the  benefit  of  the  infant  de- 
fendants.   Talley  v.  Starke,  6  Gratt  339. 

4.  AFPELiiEES  Standing  on  Different  Ground.— 
Where  the  parties  in  a  cause  stand  upon  distinct 
and  unconnected  grounds,  where  their  rights  are 
separate,  and  not  equally  affected  by  the  same  de- 
cree or  judgment  then  the  appeal  of  one  will  not 
bring  up  for  adjudication  the  rights  or  claims  of 
the  other.  Walker  v.  Page,  21  Gratt  686 :  Tate  v. 
Llggat  2  Leigh  84,  108 ;  Lewis  v.  Thornton,  6  Munf. 
87,  97;  Vance  Shoe  Co.  v.  Haught  41  W.  Va.  275,  28 
S.  £.  Rep.  558  ;  Arrington  v.  Cheatham,  2  Rob.  492 ; 
Morgan  v.  Ohio  River  R.  Co.,  89  W.  Va.  17,  19  S.  E. 
Rep.  568  :  Newman  v.  Mollohan,  10  W.  Va.  488,  SOO  ; 
Burton  v.  Brown,  22  Gratt.  1 ;  Rorer  v.  Roanoke 
Nat  Bank,  88  Va.  589,  606.  4  S.  E.  Rep.  820. 

As.  where  a  bill,  filed  agaiusta  person  as  adminis- 
trator and  guardian  and  against  his  sureties  in 
those  capacities  is  dismissed  as  to  his  sureties  as 
guardian  and  they  do  not  appeal,  on  an  appeal  by 
the  administrator  from  a  decree  for  resettling 
his  accounts,  the  appellees  cannot  ask  the  cor- 
rection of  the  decree  dismissing  the  bill  as  to  the 
sureties  as  guardian.  Blackwell  v.  Bra^g,  78  Va. 
529. 

5.  Rules  as  to  Appellate  Jurisdiction  Apply.— 
An  appellee  whose  claim  is  less  than  8500,  cannot 
assign  error  under  Rule  IX  of  the  court  of  appeals. 
This  rule  was  not  intended  to  enlarge  or  extend  the 
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But  if  there  was  no  objection  made  in  tlie  court 
below  as  to  tbe  manner  in  wbicb  the  order  of  pnbli* 
cation  was  Issued,  or  executed  so  as  to  brinff  the 
matter  before  the  inferior  court  and  have  the  ques- 
tion as  to  the  sufficiency  of  the  order  of  publication 
passed  upon  by  that  court,  and  the  decree  reeUee  that 
the  order  of  publication  as  to  the  absent  defendant 
was  "dii^y  executed,"  the  objection  that  it  was  not  so 
executed  will  not  be  entertained  by  the  appellate 
court.  Scott  y.  LudiUirton,  14  W.  Va.  887;  Craiff  y. 
Sebrell,  d-Gratt  131. 

Writ  of  Ad  Quod  Dftmaum  and  Inquest— In  proceed- 
ings to  chang^e  a  road  the  defendant  not  haying- 
made  any  motion  to  quash  the  writ  and  Inquest  in 
the  county  court,  but  going  to  trial  on  the  merits, 
he- waived  the  objection  to  the  writ  and  inquest: 
and  it  is  too  late  to  move  to  quash  them  or  any  other 
of  the  proceedings  In  the  circuit  court.  Mitchell  v. 
Thome,  21  Gratt.  1«4. 

Sheriff  A  Return.— An  objection  to  a  defective  re- 
turn of  the  service  of  process,  made  for  the  first 
time  in  the  court  of  appeals,  is  too  late.  S.  V.  B. 
R.  Co.  V.  Griffith,  76  Va.  918. 

After  a  judgment  by  default  a  party  cannot  object 
in  the  appellate  court  to  the  truth  of  the  sheriff's 
return.    Cunningham  v.  Mitchell,  4  Rand.  180. 

Attachments.— Though  the  service  of  an  attach- 
ment upon  garnishees,  and  the  return  thereon  be 
irregular,  yet  if  the  garnishees  appear  to  the  action 
and  defend  it,  without  objecting  to  the  irregularity, 
they  cannot  afterwards  make  the  objection  in  the 
appellate  court,    Pulliam  v.  Aler,  16  GratU  64. 

When  the  garnishee  appeared  and  made  no  ob- 
jection in  the  court  below,  it  is  too  late  to  object  in 
the  appellate  court  that  an  attachment  or  the  offi- 
cer's return  thereon  are  insufficient  or  that  the 
attachment  was  returned  at  a  later  term  than  that 
to  which  it  was  made  returnable.  Joseph  v.  Pyle,  8 
W.  Va.  449. 

An  objection  to  an  attachment  proceeding  on  the 
flrround  that  the  summons  was  made  improperly 
returnable  may  be  taken  for  the  first  time  on  ap- 
peal. McAllister  v.  Guggenheimer,  91  Va.  817,  21  S. 
E.  Rep.  475. 

A.  Suffidea^  of  PreBmUmetU.—JJvon  a  rule  to  show 
cause  why  an  information  should  not  be  filed,  the 
defendant  appears  and  moves  the  court  to  quash 
the  presentment  on  the  ground  that  it  does  not 
charge  any  offense  against  him :  but  the  motion  is 
oyerruled.  The  information  is  then  filed,  and  he 
pleads  "not  guilty" ;  and  on  the  trial  there  is  a  ver- 
dict and  judgment  against  him.  Upon  a  writ  of 
error  to  the  appellate  court,  he  may  object  to  the 
sufficiency  of  the  presentment.  Bishop  v.  Com., 
18  Gratt.  786. 

L  FUino  of  BUI.— If  there  be  a  doubt  as  to  the  right 
to  file  a  supplemental  bill,  the  objection  cannot  be 
raised  for  the  first  time  In  the  appellate  court 
The  failure  to  demur,  or  otherwise  object  to  the 
filing  of  the  bill,  and  joining  issue  thereon,  consti- 
tutes a  waiver  of  objections  thereto.  Wilson  v.  Wil- 
son, 98  Va.  546,  25  S.  E.  Rep.  596. 

j.  BUI  Materially  Defective.— Where  a  bill  Is  mate- 
rially defective,  though  no  demurrer  Is  put  in,  yet 
a  decree  based  on  it  may  be  reversed  on  appeal. 
Cook  V.  Dorsey,  88  W.  Va.  196,  18  S.  £.  Rep.  468. 

*.  Misnomer  of  Corporation.— A  mere  misnomer  of 
a  corporation  cannot  be  taken  advantage  of  for  the 
first  time  in  the  appellate  court  Farmers'  Bank  v. 
Willis,  7  W.  Va.  81,  51. 

Aliter  where  there  is  no  such  corporation.  Mason 
V.  Bank,  12  Leigh  84. 


I.  Want  of  Formal  Order  of  ConeoUdaUon. — Where 
two  causes  of  the  same  nature  and  bet^reen  tke 
same  parties  are  tried  together  by  consent  of  par- 
ties and  one  verdict  and  judgment  are  rendered,  it 
cannot  be  objected  in  the  appellate  court  that  there 
was  no  formal  order  of  consolidation.  Bagrlcs  y. 
Hook,  28  Gratt  510. 

m.  Trying  Joint  Action  Separately.— WYiere,  In  an 
action  against  joint  defendants,  the  case  is  fizst 
tried  as  to  one  and  then  revived  and  tried  against 
the  heir  of  the  other,  it  is  too  late  to  object  for  the 
first  time  in  the  appellate  court  that  it  was  error  to 
try  the  cases  separately.  Kenna  v.  Qnarrter,  8  W. 
Va.  210. 

n.  Jurore.—An  objection  that  jurors  summoned  in 
a  criminal  case  were  not  free  from  exception  can- 
not be  made  in  the  appellate  court,  where  it  does 
not  appear  that  the  objection  was  made  in  the  trial 
court,  or  that  the  accused  was  injured  thereby. 
Acts  1898-94,  ch.  48:  Barnes  v.  Com.,  02  Va.  7M. 
23  S.  E.  Rep.  784. 

Objection  cannot  be  made  for  the  first  time  in  the 
appellate  court  that  a  person  served  on  the  junr 
without  being  selected  by  the  court  or  summoned 
by  the  sheriff.  Short's  Case,  00  Va.  96, 17  S.  E.  Rep. 
786. 

Oath  of  Jury.— It  cannot  be  assigned  as  error  in 
the  appeUaie  court  that  the  record  fails  to  show  that 
the  jury  were  sworn  to  try  the  issue,  but  only  states 
that  they  were  sworn  according  to  law,  where  no 
objection  was  made  in  the  court  below  and  the  ver- 
dict of  the  jury  was  responsive  to  the  issues,  it  will 
be  presumed  that  the  proper  oath  was  adminis- 
tered, the  contrary  not  appearing  by  the  record. 
Douglass  v.  Land  Co..  18  W.  Va.  608. 

o.  Premature  Hearing  of  Cause.— Where  a  cause  is 
prematurely  set  for  hearing  at  rules,  if  the  record 
shows  that  the  defendant  appeared  at  the  hearing, 
the  appellate  court  may  Imply,  in  the  absence  of 
objection, appearing  on  the  record,  that  the  objec- 
tion was  waived.    Poling  v.  Johnson,  2  Rob.  856. 

Two  executors  file  a  bill  against  the  creditors  of 
their  testator,  to  have  the  assets  of  the  estate  ad- 
ministered in  equity.  The  executorial  account  is 
taken,  charging  the  executors  as  upon  a  Joint  ad- 
ministration without  objection ;  and  the  exceptions 
thereto  are  passed  upon  by  the  court  Then  one  of 
the  executors  dies,  and  his  death  is  suggested,  but 
the  cause  is  not  revived  either  by  or  against  his  rep- 
resentatlye;  and  at  the  same  term  of  the  court  the 
cause  comes  on  for  final  hearing,  without  objection 
by  either  party,  and  the  court  makes  a  decree 
against  the  surviving  executor,  who  takes  an  appeal 
to  the  court  of  appeals.  Held,  it  Is  too  late  for  the 
appellant  to  object  in  the  court  of  appeals,  that  the 
cause  was  not  ready  for  hearing,  because  the  repre- 
sentative of  his  co-executor  was  not  a  party.  Kee 
V.  Kee,  2Gratt  116. 

p.  Pleadings. 

Declaration.- Where  no  demurrer  is  filed  to  a  dec- 
laration which  states  a  good  cause  of  action,  no  er- 
rors can  be  assigned  in  the  court  of  appeals  because 
of  its  supposed  defects.  Alvey  v.  Cahoon.  86  Va.  VH, 
0  S.  E>  Rep.  994. 

Plea  of  Breach  of  Warranty.— In  action  on  notes  for 
price  of  certain  wagons  where  breach  of  warranty 
is  pleaded  under  Code,  %  8299.  it  was  held  too  late  to 
object  In  the  court  of  appeals  for  the  first  time  that 
the  wagons  were  warranted  as  "farm  wagons'*  and 
were  used  for  other  purposes.  Milbum  Wagon  Go. 
v.'Nisewarner,  90  Va.  714,  19  S.  E.  Rep.  846. 
Want  of  Ptoa,— In  an  action  of  unlawful  detainer. 
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itae  defendant  appears:  but,  tbonirli  the  case  is  con* 
tinned  for  years,  he  does  not  file  any  plea.  The 
cause  is  proceeded  in  precisely  as  if  there  was  a  plea 
filed— the  J  ary  are  sworn  to  try  the  issue  Joined, 
and  the  defendant  makes  fall  defence.  There  hav- 
ing been  a  verdict  and  Judirment  In  favor  of  the 
plaintiff,  the  defendant  cannot  set  up  the  want  of 
the  plea  and  issue  thereon  in  the  appellate  court 
Bartley  v.  McKinney,  28  Gratt  750. 

Nonjoiflder  oflssoe.— In  an  action  on  the  case  for 
damares  to  plaintiff's  land,  there  is  a  plea  of  not 
Tullty,  on  which  issue  is  joined,  and  theie  is  a  spe- 
cial plea,  to  which  there  is  a  special  replication 
oondudinff  to  the  country.  To  this  there  is  no  re- 
joinder, and  the  record  does  not  say  that  issue  was 
jcrined  upon  it:  but  the  parties  ffo  to  trial,  and  the 
subject  of  tbe  special  plea  and  replication  are  con- 
tested before  the  Jury,  which  renders  a  verdict  for 
the  plaintiff.  No  objection  havinff  been  taken  to 
the  want  of  Joinder  of  issue  in  the  court  below,  it 
seems  that  the  objection  cannot  be  taken  in  the 
appellate  court.  Southside  R.  R.  Co.  v.  Daniel,  20 
Gratt.  tU, 

Ddectlvc  Plaa.— Where  a  plea  is  so  defective,  as 
not  to  raise  a  substantial  defence  to  the  action,  the 
plea  is  bad  even  under  the  statute  of  jeofails,  and  a 
repleader  ouarht  to  be  awarded  by  the  appellate 
court,  thouffh  no  objection  was  raised  to  the  plea  in 
the  court  below,  and  issue  had  been  joined  thereon. 
State  V.  Seabriffht,  15  W.  Va.  B92. 

On  the  other  hand,  where  the  improper  or  defect- 
ive plea  raises  a  substantial  defence  to  the  action, 
and  it  is  not  objected  to  in  the  court  below,  and  issue 
is  thereon  Joined,  after  verdict  or  judgment  it  is  too 
late  to  object,  the  defect  beinsr  cured  by  the  statute 
of  jeofails.    State  v.  Seabriffht,  15  W.  Va.  502. 

Paibire  to  Join  In  Demurrer.— An  objection  for  fall- 
ore  to  join  In  a  demurrer  to  an  indictment  cannot 
Ik  made  for  the  first  time  in  the  court  of  appeals. 
Crump's  Case.  08  Va.  888,  28  S.  E.  Rep.  760. 

PIfodIng  to  ilerlts.— Where  a  plea  of  payment  has 
been  filed  without  objection,  it  is  too  late  to  object 
ic  the  appellate  court  that  it  was  too  late  to  set 
aside  the  office  Judinnent  by  pleadinsr  to  the  merits. 
Dickinson  v.  Dickinson.  25  Gratt.  881. 

Q.  rariai«««.— Objection  for  variance  between  the 
pleadings  and  the  proof  cannot  be  made  for  the 
first  time  in  the  appellate  court.  Bertha  Zinc  Co.  v. 
Ifartin.OS  Va.  791,  22S.  E.  Rep.  860;  Shenandoah,  etc.. 
E.  Ga  V.  Moose,  88  Va.  827.  8  S.  £.  Rep.  706. 

Wberea  judgment  upon  a  forthcoming  bond  is 
obtained  against  a  defendant,  having  legal  notice, 
and  appearing  by  attorney,  but  not  moving  to 
qnash  the  bond,  nor  stating  by  plea  or  bill  of  excep- 
tions, any  variance  between  it  and  the  execution, 
the  appellate  court  cannot  reverse  the  Judgment 
on  the  ground  of  such  variance.  See  Downman  v. 
Chinn«2  Wash.  180:  Jones  v.  Hull.  1  H.  &M.  211; 
Bronaughs  v.  Freeman.  2  Munf.  266. 
r.  AJbUniU. 

Want  oi— Wbether  an  affidavit  is  necessary  under 
1  Bev.  Code,  ch.  128,  {  88,  to  a  plea  that  a  power  of 
attorney  was  not  executed  by  the  defendants,  or 
not,  this  objection  cannot  be  made  for  the  first  time 
in  the  appellate  court,  a  general  demurrer  having 
been  put  in.  Wilson  v.  Bank,  6  Leigh  570. 
Where  in  debt  on  a  bond,  defendant  pleads  that 
bond  was  delivered  as  escrow  upon  conditions  which 
were  not  performed,  et  tie  non  eat/aditm;  and  the  plea 
f»  not  verified  by  affidavit  of  the  party  according  to 
itatote  I  Bev.  Code.  ch.  128,  {  88.  but  plaintiff  makes 
no  objection  for  want  of  such  affidavit,  and  the  plea 


is  received  by  the  court,  issue  Joined  upon  it.  trial, 
verdict  and  Judgment  had  for  defendant,  it  was 
held  that  the  want  of  the  affidavit  to  the  plea  was 
not  a  good  ground  of  objection  to  the  judgment  in 
an  appellate  court.    Hicks  v.  Goode,  12  Leigh  470.  * 

When  no  exception  or  objection  was  taken  in  the 
court  below,  so  far  as  the  record  shows,  to  the  filing 
of  an  answer  in  chancery,  because  not  verified  by 
affidavit,  or  because  the  affidavit  is  defective,  it  is 
too  late  to  make  the  objection  in  the  appellate  court. 
Arnold  V.  Slaughter.  86  W.  Va.  580.  15  S.  E.  Rep.  260. 

Objection  to  an  attachment  because  not  supported 
by  an  affidavit,  or  because  the  affidavit  is  defective, 
is  ground  for  a  motion  to  abate  the  attachment,  but 
the  objection  mnst  be  made  in  the  court  below,  and 
cannot  be  made  for  the  first  time  in  the  court  of 
appeals.    Sims  v.  Tyrer,  06  Va.  5.  86  S.  E.  Rep.  508. 

Objections  to.— An  affidavit  taken  without  notice,  if 
read  without  objection  in  the  court  below,  will  be 
considered  as  evidence  in  the  appellate  court:  but 
it  will  not  have  the  weight  it  might  have  had  if  reg- 
ularly taken  on  notice.  Adam s  v.  Hubbard,  25  Gra  tt. 
120. 

A  decree  of  the  court  below,  founded  on  an  affida- 
vit and  statement  handed  to  the  court  at  the  time 
of  the  decree,  and  to  which  the  appellants  had  no 
opportunity  to  except,  may  be  objected  to  by  them 
in  the  appellate  court  Beckwith  v.  Avery.  81  Gratt. 
588. 

Where  an  affidavit  is  filed  with  a  petition  for  re- 
hearing a  cause,  and  no  objection  is  made  in  the 
court  below,  it  cannot  be  objected  to  in  the  appel- 
late court.  Purdie  v.  Jones.  88  Gratt  887. 
' «.  iVbtfcA— Defects  In  notice,  or  in  service  of  notice, 
by  subcontractor  to  owner  under  mechanic's  lien 
law.  cannot  be  objected  to  for  the  first  time  in 
appellate  court    S.  V.  R.  R.  Co.  v.  Miller,  80  Va.  821. 

It  is  too  late  to  object  in  the  appellate  court  that 
the.notice  to  reverse  or  correct  a  Judgment  by  de- 
fault was  insufficient,  when  the  parties  appeared 
and  made  no  objection  in  the  court  below.  Dillard 
V.  Thornton,  20  Gratt  802  :  Ballard  v.  Whltlock,  18 
Gratt  285. 

So  in  case  of  notice  to  the  person  upon  whose 
land  a  public  landing  is  sought  to  be  established. 
Mnire  v.  Falconer,  10  Gratt.  12 :  or  a  mill,  Bernard 
V.  Brewer,  3  Wash.  77. 

t.  Admission  or  Exclusion  of  ^pi<i^>kj«.— Objections 
to  the  introduction  of  evidence  not  made  In  the  trial 
court  cannot  be  raised  or  considered  in  the  appel- 
late court  Campbell  Co.  v.  Angus,  01  Va.  488, 28  S.  E. 
Rep.  167  :  Colvert  v.  Mlllstead,  6  Leigh  88  :  Russell's 
Case.  78  Va.  400 :  Laml)erts  v.  Cooper,  20  Gratt  61 : 
Smith  V.  Burton,  04  Va.  168,  26  S.  E.  Rep.  412. 

Where  a  party  intends  to  review  In  the  appellate 
court  the  action  of  the  trial  court  In  rejecting  or 
admitting  evidence,  he  must  make  such  ruling  the 
subject-matter  of  a  formal  bill  of  exceptions,  or  he 
must  in  some  way  distinctly  and  specifically  make 
such  ruling  a  ground  of  his  motion  for  a  new  trial. 
Halstead  V.  Horton,  88  W.  Va.  727,  18  S.  E.  Rep.  068. 

Though  an  exception  is  taken  and  entered  at  the 
time  that  a  question  asked  of  a  witness  is  leading, 
the  excepUnt  should  bring  It  to  the  attention  of  the 
court  and  obtain  an  order  for  the  suppression  of  the 
objectionable  testimony;  and  if  he  fails  to  do  this, 
the  exception  will  not  be  regarded  in  the  appellate 
court    Summers  v.  Dame,  81  Gratt  701. 

If  parties  without  objection  permit  a  contract  to 
be  proved  by  oral  testimony,  which,  under  some 
statute,  could  only  be  proved  by  writing,  and  the 
cause  is  heard  and  decided  on  such  testimony,  they 
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will  be  deemed  to  bave  waived  tbe  rierbt  to  require 
a  writing*,  and  will  aot  be  allowed  to  Insist  on  a 
different  rale  in  tbe  court  of  appeals.  Tbe  case 
must  be  beard  and  determined  upon  tbe  same  evi- 
dence in  botb  courts.  Eaves  v.  Vial,  98  Va.  184,  84 
S.  £.  Rep.  978. 

Secondary  evidence  bavins  been  admitted  in  tbe 
coart  below  wttbout  objection,  it  cannot  be  objected 
to  In  tbe  appellate  court  Sbue  v.  Turk,  If  Qratt 
256:  Western  Union  TeL  Ck).  v.  Powell,  94  Va.  M8,  SO 
S.  £.  Rep.  82& 

Wbere  tbe  record  of  a  suit  by  legatees  aflrainst  an 
executor  and  bis  sureties,  is  referred  to  as  an  ex- 
hibit witb  tbe  bill  of  tbe  sureties  against  the  exec- 
utor and  purchasers  of  assets  from  him.  and  the 
evidence  in  that  record  is  relied  on  in  tbe  circuit 
court  without  objection  in  the  suit  by  tbe  sureties, 
it  is  too  late  to  object  to  it  in  the  appellate  court. 
Jones  v.  Clark,  26Gratt  642. 

A  party  will  not  be  allowed  to  specify  one  or  more 
grounds  of  objection  to  evidence  offered  in  the  trial 
court,  and  rely  upon  other  srrounds  in  the  appellate 
court.  He  is  reararded  as  bavinsr  waived  all  other 
objections  to  the  evidence  except  those  which  he 
pointed  out  specifically.  Warren  v.  Warren.  98  Va. 
78,  24  S.  £.  Rep.  918. 

Where  a  question  is  put,  and  tbe  court  refuses  to 
allow  it  to  be  answered,  and  the  question  itself  does 
not  plainly  import  that  the  answer  will  prove  a 
material  fact,  what  was  proposed  and  expected  to 
be  proven  must  appear  by  a  bill  of  exceptions,  else 
there  is  no  error  apparent ;  and,  if  the  question 
objected  to  is  answered,  tbe  answer  must  be  shown, 
else  there  is  no  error  apparent  Sesler  v.  Rolfe  Coal 
&  Coke  Co.  (W.  Va.).  41  S.  E.  Rep.  216. 

Readlfii:  Record  in  Pormer  5ait— The  circum8tiinc& 
that  the  "wrttinffs  and  evidence**  in  a  former  suit 
were  read  at  the  hearing  of  another  case,  without 
any  exception  taken  at  that  time  appearing  on  .the 
record,  is  no  proof  that  this  was  done  by  consent  of 
parties,  and  does  not  preclude  the  objection  from 
beinsT  taken  in  the  appellate  court :  tbe  defendant 
in  his  answer  having  objected  to  tbe  admission  of 
the  verdict  and  other  proceedings  In  tbe  former  suit, 
but  offered  to  agree  that  tbe  depositions  only  might 
be  read  ;  to  which  offer  no  assent  appeared  on  the 
part  of  tbe  plaintiff.  Chapmans  v.  Chapman,  1 
Munf.  898. 

Hearing  Evidence  at  Separate  Terms.— When  part  of 
tbe  evidence  is  heard  at  one  term  and  the  rest  at 
another,  objection  cannot  be  made  for  tbe  first  time 
in  the  api>ellate  court  Wagon  Co.  v.  Peterson.  87 
W.  Va.  316. 

V.  J)epo9itiona.—I>eposltloua  must  be  excepted  to  in 
the  lower  court  except  for  incompetency,  and  tbe 
grounds  must  be  specified  in  the  exception.  Long  v. 
Perlne.  41  W.  Va.  314,  28  S.  E.  Rep.  611  :  Linsey  v. 
McGannon,  9  W.  Va.  164  :  Vanscoy  v.  Stinchcomb,  29 
W.  Va.  268,  11  S.  E.  Rep.  927 :  Dickenson  v.  Davis.  2 
Leigh  406  :  Pant  v.  Miller,  17  Gratt  187  ;  Hill  v.  Proc- 
tor, 10  W.  Va.  no  :  Pollard  v.  Lively,  2  Gratt  216. 

But  objections  for  incompetency  may  be  made  for 
tbe  first  time  in  the  appellate  court  Long  v.  Perine. 
41  W.  Va.  314,  23  S.  E.  Rep.  611 :  Rose  v.  Brown,  11  W. 
Va.  122  :  Taylor  v.  McDonald  (Va),  41  S.  E.  Rep.  946. 

But  in  Oolvert  v.  Millstead,  5  Leigh  88.  and  Baxter 
V.  Moore,  6  Leigh  219,  it  was  held  that  objection 
could  not  be  made  for  the  first  time  in  the  appellate 
court,  even  on  tbe  ground  of  incompetency.  See 
/oot-noU  to  Pant  v.  Miller.  17  Gratt  \97.  See  mono- 
graphic note  on  "Depositions*'  appended  to  Field  v. 
Brown,  24  Gratt  74. 


But  if  the  facts  appear  on  the  record,  while  the 
depositions  cannot  be  excluded,  yet  it  will  weaken 
their  effect.    Dickenson  v.  Davis.  2  Leigh  401. 

V.  Failure  to  Sign  Bill.— An  objection  to  a  bill  la 
chancery,  made  for  the  first  time  in  tbe  court  of 
appeals  for  the  reason  that  it  is  not ,  signed  by 
counsel,  will  not  be  entertained.  Jones  v.  Shufflia. 
46  W.  Va.  729, 81  S.  E.  Rep.  975. 

w.  Setting  Aeide  JVbiMui^.— Defendant,  not  having 
taken  advantage  of  a  nonsuit  entered  below  and 
thereafter  set  aside,  was  held  estopped,  after  trial 
and  Judgment  from  raising  the  question  on  appeal 
Connolly  v.  Bruner.  48  W.  Va.  71,  85  S.  E.  Rep.  927. 

X.  yanproduetion  of  JBxhibita.— The  appellant  can- 
not object  in  the  court  of  appeals  to  the  nonprodoc- 
tion  of  papers  made  exhibits  in  the  bill,  when  he  did 
not  call  for  them  in  the  court  below  and  in  his  an- 
swer did  not  deny  their  existence  or  contest  their 
validity.  Chapman  v.  Pittsburg,  etc.,  R.  Co.,  18  W. 
Va.  184. 

y.  Failure  to  B^er  Cause  to  CommieHoner.— It  is  too 
late  to  object  in  tbe  appellate  court  that  the  came 
should  have  been  sent  to  a  commissioner.  Dorr  v. 
Dewing,  86  W.  Va.  466, 15  S.  £.  Rep.  98;  Hickman  t. 
Painter.  11  W.  Va.  886. 

».  Being  Compelled  to  Join  in  Demurrer  to  JSvidenee.— 
One  who  objects  to  being  compelled  to  Join  in  a  de- 
murrer to  evidence  must  make  his  objection  thereto 
in  the  circuit  court  and  cannot  make  it  for  tbe 
first  time  in  the  supreme  court.  Hollandswortb  ▼. 
Stone.  47  W.  Va.  778,  86  S.  E.  Rep.  864. 

aa.  Commi»tioner*a  i7<port.— Objection  to  a  decree 
for  errors  In  the  report  of  a  commissioner,  not  ap- 
pearing on  the  face  of  it  cannot  be  made  in  tbe 
appellate  court  unless  founded  on  exceptions  to  tbe 
report  in  tbe  lower  court  Coffman  v.  Sangston.  21 
Gratt  968;  Peters  v.  Neville.  26  Gratt  549. 

Wbere  sales-commissioner's  report  shows  that 
sale  was  made  as  decree  prescribed  and  no  excep- 
tion was  made  below,  none  can  be  made  in  tbe 
court  of  appeals.    Smith  v.  Henkel.  81  Va.  5£4. 

Where  the  report  of  an  account  in  chancery  is  not 
excepted  to  by  either  party,  and  there  is  a  decree 
according  to  the  report,  and  on  appeal  taken,  tbe 
report  is  omitted  from  the  record,  according  to  tbe 
statute  of  l82&-6i.  cb.  15.  |  11,  either  party  may 
call  for  the  report  in  the  court  of  appeals,  and  have 
it  brought  up ;  but  if  neither  party  does  so.  no  objec- 
tions can  be  considered,  which  the  report  would  be 
necessary  to  explain  or  to  support.  Poindexter  v. 
Green,  6  Leigh  504. 

And  the  attention  of  tbe  court  must  be  called  to 
tbe  exception  to  tbe  commissioner's  report  Han- 
sucker  V.  Walker.  76  Va.  758. 

But  errors  apparent  upon  the  face  of  a  commis- 
sioner's report  will  be  corrected  in  the  appellate 
court,  though  not  excepted  to  in  tbe  court  below. 
Wills  V.  Dunn,  5  Gratt  884  ;  Dunbar  v.  Woodcock,  10 
Leigh  628. 

Where  tbe  commissioner  In  his  report  follows  the 
directions  of  the  court,  the  court  of  appeals  may  re- 
view such  decision  without  any  exception  being 
taken  to  the  commissioner's  report  Kyle  v.  Con- 
rad. 25  W.  Va.  760. 

One  defendant  files  an  exception  to  the  commis- 
sioner's report,  which  is  relied  on  by  another 
defendant,  but  at  the  hearing  in  the  court  below, 
this  exception  is  waived.  Tbe  exception  having 
been  waived,  cannot  be  relied  upon  in  tbe  appellate 
court  Robertson  v.  Trigg.  32  Gratt  76.  See  mono- 
graphic »/>^<!  on  "Commissioners  in  Chancery"  ap- 
pended to  Whitehead  v.  Whitehead,  28  Gratt  ZTt 
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bb.  Beport  of  FtetMr*.— Ui^n  an  application  to  es- 
tabUslka  public  landlnsr.  If  no  motion  has  been 
made  in  the  county  court  to  quasb  the  report  of 
the  Tiewers,  it  is  too  late  to  object  to  it  in  the 
appellate  court  Muire  v.  Falconer,  10  Gratt.  12; 
Lewis  ▼.  Washington.  5  Qratt.  966. 

ec  lnttru€tiofu.--'So  exceptions  havinff  been  taken 
to  the  instructions,  neither  party  will  be  allowed  to 
question  in  the  court  of  appeals  the  correctness  of 
the  law  laid  down  by  the  court  as  applicable  to  the 
CTidence  in  the  cause.  Lamberts  v.  Ck>oper,  29 
Gratt  66 ;  Montague  v.  Allan,  78  Va.  802. 

Instructions  are  to  be  interpreted  in  the  liffht  of 
the  eTidence  in  the  case,  and  it  is  not  to  be  pre- 
sumed that  the  jury  considered  other  evidence  not 
introduced  in  the  cause.  If  the  instruction  wad 
applicable  to  evidence  Introduced  in  the  trial  court 
without  exception,  an  objection  to  the  instruction 
solely  on  the  arround  that  there  was  no  relevant 
evidence  to  support  it  cannot  be  made  for  the  first 
time  in  the  appellate  court  New  York,  etc.,  R.  Ck>. 
V.  Thomas.  02  Va.  606,  34  S.  E.  Rep.  284. 

See  generally,  monographic  note  on  "Instruc- 
tions" appended  to  Womack  v.  Circle.  SO  Gratt.  108. 

dd.  Ta^froper  AbaUmetU  cfSvU  on  RHurn  of  Sheriff . 
—Although  the  lower  court  erred  in  abating*  a  suit 
on  a  return  of  the  sheriff  of  "not  found  in  my  baili- 
wick" yet  where  two  trials  were  had  without  objec- 
tion on  that  ground,  the  objection  will  be  deemed 
waived  in  the  appellate  court  Shrewsbury  v. 
Miller.  10  W.  Va.  114. 

u.  Verdiet. 

fM  Responsive  to  Usocs.— A  judgment  will  be  re- 
versed  where  the  verdict  is  not  responsive  to  the 
issues,  even  though  the  objection  is  not  taken  in 
the  court  below,  and  a  venire  facias  directed.  Brown 
V.  Hendersons,  4  Mnnf.  402. 

Verdiet  In  Issue  Out  of  Chancery.— Where  an  issue 
is  directed  in  a  chancery  cause,  and  a  verdict  is 
fouQd  to  which  no  exception  is  taken,  and  a  decree 
is  rendered  thereon,  the  facts  found  in  the  verdict 
most  be  regarded  in  the  appellate  court  as  the 
established  facts  of  the  case.  Lee  v.  Boak,  11  Gratt 
IS. 

f.  Statementt  in  Bill— Where,  in  a  bill  by  a  widow 
against  her  husband's  administrator  and  his  sure- 
ties to  recover  her  distributive  share,  to  which  no 
other  distributee  is  made  a  party,  it  is  stated  that 
ber  husband's  brother  was  the  only  other  distribu- 
tee in  the  United  States,  and  that  he  had  been  paid 
and  bad  left  the  United  States  and  his  residence 
was  nnknown.  this  statement  must  be  taken  as  true, 
if  not  controverted  in  the  lower  court  and  the 
objection  that  the  other  distributees  were  not  made 
parties  cannot  be  made  In  the  appellate  court 
Hoore  v.  George.  10  Leigh  228. 

Plaintiffs  sue  as  heirs  at  law  of  K.  and  the  defend- 
ant answers,  and  does  not  question  their  right  to 
sue  In  that  character,  and  no  question  is  made  or 
suggested  in  the  court  below  of  their  right  to  sue 
as  such  heirs;  and  throughout  the  proceedings  it  is 
Implied.  If  not  expressly  conceded,  that  they  are 
properly  before  the  court  as  such  heirs.  It  is  too 
late  to  object  in  the  appellate  court,  to  the  decree, 
^or  the  want  of  the  proof  of  the  fact.  Buchanan  v. 
King.  2S Gratt  414. 

00.  ExeesHve  Dafnagee.—li  no  objection  appear,  by 
bill  of  exceptions  taken  to  the  overruling  of  a  mo- 
tion for  a  new  trial,  to  have  been  made  in  the  trial 
court  to  the  excessiveness  of  damages,  it  is  too  late 
to  make  such  objection  in  the  court  of  appeals. 
Richmond,  etc.,  R.  Co.  v.  George,  88  Va.  228,  18  S.  £. 


Rep.  429;  James  River  &  Kanawha  Co.  v.  Adams.  17 
Gratt  427:  Law  v.  Law.  2  Gratt  860. 

It  is  too  late  for  a  grantor  in  a  fraudulent  deed  to 
urge  in  appellate  court  that  a  judgment  is  excessive 
in  a  suit  to  annul- the  deed  and  subject  the  property 
to  such  judgment    Wray  v.  Davenport  70  Va.  10. 

hh.  Failure  to  Point  Out  Errors  to  a  Settlement.— 
Where  defendant  relies  upon  a  settlement  which 
the  evidence  tends  to  show  was  coerced  from  the 
plaintiff,  and  was  grossly  erroneous,  but  does  not 
ask  the  court  to  require  the  plaintiff  to  point  out 
the  errors  in  the  settlement  of  which  he  complains, 
and  the  jury  find  a  verdict  for  the  plaintiff  disre- 
garding the  settlement,  he  cannot  complain  of  the 
want  of  such  a  statement  of  the  plaintiff's  objection 
to  the  settlement    Vamer  v.  Core,  20  W.  Va.  472. 

it.  Defects  in  Vendor's  Title.— On  a  bill  by  vendee 
against  vendor  for  specific  execution,  if  no  objec- 
tion to  the  vendor's  title  be  made  in  the  court  of 
chancery,  in  any  form,  he  cannot  be  heard  to  make 
such  objection  in  the  court  of  appeals.  Brocken- 
brough  V.  Blythe.  8  Leigh  610. 

JJ.  Failure  to  Record  Decree.— TXxe  objection  that  a 
decree  had  not  been  recorded  in  the  county  where 
the  land  lies  not  having  been  taken  in  the  court  be- 
low cannot  be  made  for  the  first  time  in  the  appel- 
late court    Wynn  v.  Harman,  5  Gratt  157. 

kk.  Revival  of  Cause.— The  record  stating  that  by 
consent  of  parties  the  cause  was  revived.against  the 
persons  therein  named,  heirs  at  law  of  the  defend- 
ant who  had  died,  and  no  objection  having  been 
made  on  this  ground  in  the  circuit  court  the  ap- 
pellate court  must  presume  the  revival  regularly 
entered,  with  the  consent  of  the  proper  parties. 
Buchanan  v.  King.  22  Gratt  414. 

An  appellant  has  no  right  to  complain  that  a  cause 
was  not  duly  revived  in  the  name  of  the  heirs  of  the 
plaintiff,  he  having  died  pending  the  suit,  the  decree 
being  in  the  name  and  in  favor  of  the  said  heirs  and 
they  being  parties  to  it  and  defending  the  appeal. 
Mustard  v.  Wohlford,  15  Gratt  320. 

Where  an  action  of  debt  was  brought  against  the 
maker  and  two  indorsers  of  negotiable  notes  and 
there  was  an  office  judgment  at  rules  against  all  the 
defendants  and  at  the  next  rules  the  office  judg- 
ment was  confirmed  as  to  the  maker  and  one  in- 
dorser  and  the  death  of  the  other  was  suggested 
and  at  the  next  term  of  the  court  there  was  a  judg- 
ment against  the  maker  and  the  first  indorser  and 
afterwards  a  scire  facias  is  issued  and  served  on  the 
executrix  of  the  other  indorser  to  revive  the  action, 
and  she  appears  and  pleads  nil  debit  and  obtains  a 
continuance  and  this  is  repeated  and  there  are  three 
trials  and  verdict  in  her  favor,  it  was  held,  that 
the  executrix  not  having  made  any  question  in  the 
court  below,  as  to  the  revival  of  the  suit  against  her 
by  scire  facias  she  must  be  held  to  have  waived  the 
question  and  she  cannot  make  it  in  the  appellate 
court.    Slaughters  v.  Farland.  8l  Gratt.  134. 

II.  Multifariousness.— An  appellate  court  will  not 
reverse  a  decree  on  the  ground  of  multifariousness 
alone,  where  that  objection  was  not  raised  In  the 
lower  court    Hill  v.  Bowyer.  18  Gratt  364.  881. 

mm.  Laches.— After  an  account  has  been  taken  in 
a  suit  against  an  administrator  for  an  account  and 
he  submits  to  the  account  and  a  decree  rendered 
thereon,  objection  on  account  of  laches  cannot  be 
made  in  the  appellate  court  Wills  v.  Dunn.  6 
Gratt  886. 

nn.  Deeds. 

Recitals.— Where,  on  a  bill  by  cestuis  ffU€  trustent  to 
sell  land,  the  land  is  sold,  but  the  purchaser  fails  to 
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pay  all  tbe  parchase  money,  and.  on  a  rule  aarainst 
him  to  show  caase  why  tbe  land  should  not  be  re- 
sold to  pay  the  balance,  he  objects  to  the  title  on 
the  rround  that  the  trustees  were  not  made  parties, 
and  then  one  of  the  trustees  stylins  himself  the 
surviving*  trustee  files  a  release  deed,  no  objection 
havinff  been  made  in  the  court  below,  the  purchaser 
cannot  object  in  the  appellate  court  that  it  was  not 
shown  that  he  was  the  surviving  trustee.  Jones  v. 
Tatum,  19  Gratt  72a 

Acknowledgment.— Wh«re  no  point  was  made  in 
the  pleading  that  the  acknowledgment  of  a  deed  Is 
void  because  taken  by  a  notary  who  was  the  a^rent 
of  the  grantee,  such  point  cannot  be  considered  by 
the  court  of  appeals,  as  it  can  only  decree  upon  the 
case  as  made  by  the  pleadings.  Shenandoah  Val. 
Railroad  Co.  v.  Dunlop,  86  Va.  846,  10  S.  E.  Rep.  289. 

Slgro'ture  and  Seal  of  Deed  of  Corporation.— In  a 
suit  in  equity  among  creditors  of  a  corporation,  one 
of  them  claims  under  a  deed  of  trust,  which  is  ex- 
ecuted by  the  president  and  secretary  in  behalf  of 
the  corporation :  but  the  deed  is  not  in  the  name  of 
the  corporation,  nor  has  it  the  corporate  seal.  No 
objection  having  been  made  to  the  deed  on  these 
grounds,  in  any  of  the  pleadings  or  proceediqffs  in 
the  cause,  but  only  in  the  petition  for  an  appeal,  the 
objection  comes  too  late,  and  will  not  be  considered 
in  the  appellate  court    Wroten  v.  Armat,  81  Gratt 


pp.  Conjlrmation  of  Asiianmsnt  of  Dower.— It  cannot 
be  objected  for  the  first  time  in  the  court  of  appeajs 
that  the  order  of  confirmation  of  an  assignment  of 
dower  does  not  appear  from  the  record  to  have 
been  made  on  the  motion  of  an  heir  or  devisee. 
Parrish  v.  Parrish,  88  Va.  529.  14  S.  E.  Rep.  826. 

QQ.  Want  of  Revenue  Stamp.— It  cannot  be  objected 
for  the  first  time  in  an  appellate  court  that  a  title 
bond  in  a  cause  was  not  stamped  with  a  United 
States  revenue  stamp,  where  no  objection  was 
made  at  the  trial  by  bill  of  exception  or  certificate. 
Hawkins  v.  Wilson,  1  W.  Va.  117. 

rr.  Conditions  of  Insurance  Policy  Not  Printed  in 
Type  of  ReQuired  Size.— An  objection  that  the  condi- 
tions of  an  insurance  policy  are  not  printed  in  type 
as  larg-e  as  long  primer,  as  required  by  the  statute, 
cannot  be  made  for  the  first  time  in  the  appellate 
court  In  the  case  at  bar  the  company  was  allowed 
to  rely  on  the  conditions  in  the  policy  which  ren- 
dered it  void,  and  the  record  failing  to  disclose  that 
the  conditions  were  not  printed  in  the  type  pre- 
scribed by  the  statute,  the  presumption  was  that  the 
policy  conformed  to  the  statutory  requirement  Sul- 
phur Mines  Ck>.  v.  Phenix  Ins.  Co.,  94  Va.  855.  26  S. 
E.  Rep.  856. 

e».  Material  Alteration  in  Note.—^he  objection  that 
a  material  alteration  has  been  made  in  a  note  in 
suit  cannot  be  made  for  the  first  time  in  tbe  appel- 
late court    Tate  v.  Bank.  96  Va.  765.  82  S.  E.  Rep.  476. 

tt.  To  Promise  in  a  Note  to  Pay  Attorney's  Fe^s.— 
Where  for  the  first  time  the  point  is  raised  in  the 
court  of  appeals  that  a  promise  in  a  note  to  pay,  in 
case  of  a  suit,  five  per  cent  collection  fees  and  fifty 
dollars  attorney's  fee,  is  an  unenforceable  penalty 
within  the  ruling  of  Rixey  v.  Pearre  Bros.  &,  Co..  89 
Va.  118,  15  S.  E.  Rep.  498,  it  was  held  that  it  was  too 
late  to  raise  the  point  Ronald  v.  Bank  of  Prince- 
ton. 90  Va.  813,  20  S.  E.  Rep.  78a 

uu.  Absence  of  Indorsement  of  Appeal  on  Justice's 
Warrant.— It  is  too  late  after  conviction  in  the  county 
court  for  the  accused  to  except  to  the  absence  of 
any  endorsement  of  an  appeal  on  the  warrant  by 
the  justice.    Harrison  v.  Com.,  81  Va.  491. 


vv.  That  AssUmment  of  Assets  hy  Directors  to  Pay  In- 
dividual Debts  Are  Foi<t— Objection  tliat  an  assign- 
ment of  assets  made  by  the  directors  to  pay  debti 
for  which  they  are  individually  bound,  is  void,  under 
Code  1878,  ch.  57,  %  18,  which  provides  that  "No  mem- 
ber of  the  board  shall  vote  on  a  question  in  which 
he  is  interested,  otherwise  than  as  a  stockholder.** 
must  be  made  in  the  court  below,  and  cannot  he 
raised  for  the  first  time  in  the  appellate  court 
Planters  Bank  of  Farmville  v.  Whittle,  78  Va.  787. 

utno.  That  Conveyance  Is  ^raudtifeftt.— Where  it  was 
not  charged  in  the  court  below  that  a  conveyance 
was  fraudulent,  such  charare  cannot  for  the  first 
time,  be  made  in  the  court  of  appeals.  Pracht  v. 
Lange.  81  Va.  711 :  Vance  v.  Kirk.  29  W.  Va.  844.  t  S. 
E.  Rep.  717. 

XX.  Judicial  Sales, 

Failure  to  Enquire  Whether  Partition  Could  Be  Madai 
—In  a  suit  for  partition,  the  court  has  no  authority 
to  order  a  sale  of  land  unless  it  is  made  to  appear 
by  an  enquiry  before  a  commissioner,  or  otherwise, 
that  partition  cannot  be  made  in  some  of  the  modes 
provided  by  the  2nd  and  8d  sections  of  ch.  12S,  of  tbe 
Code.  But  when  it  did  not  so  appear,  and  no  snck 
enquiry  was  asked  in  the  court  below,  a  party  who 
prosecuted  the  suit  and  at  whose  instance  the  decree 
was  made,  will  not  be  allowed  to  raise  the  objection 
for  the  first  time  in  the  appellate  court  Howery  r. 
Helms,  20  GraU.  1. 

Failure  to  Bnquire  as  to  Sufficiency  of  Rents  and 
Profits.— Where  an  interlocutory  decree  directs  a 
sale  of  lands  to  satisfy  a  debt,  in  a  case  where  it 
mig^ht  have  been  proper  to  decree  satisfaction  ont 
of  the  rents  and  profits;  but  this  was  not  a  point 
controverted  in  the  court  below,  or  in  any  way 
brought  to  the  notice  of  the  court  and,  thong^h  the 
party  had  ample  opportunity  to  apply  to  the  court 
to  alter  the  decree  in  that  particular,  he  did  not 
apply  for  such  alteration ;  upon  appeal  to  the  court 
of  appeals  it  was  held  that  the  decree  should  not  he 
reversed  for  such  cause,  but  affirmed,  and  thecanse 
remanded,  with  direction  to  alter  tbe  decree,  and 
direct  satisfaction  out  of  the  rents  and  profits,  if 
such  alterations  were  asked,  and  if  the  debt  could 
be  satisfied  out  of  the  rents  and  profits  within  a 
a  reasonable  time.    Manns. v.  FUnn.  10  Lieiffh  OS. 

yy.  Lack  of  Evidence. 

Of  Acceptance  of  a  Promise.— It  cannot  be  objected 
In  the  appellate  court  that  there  is  no  evidence  that 
a  promise  has  been  accepted  where  no  objection  on 
the  ffround  appears  in  the  bill  of  exceptions  to  have 
been  made  below.    Colffin  v.  Henley,  6  Leiffh  8& 

Of  Execution  off  an  Order.— A  plaintiff  in  equity  files 
with  bis  bill,  as  the  firround  of  his  claim,  an  order  on 
one  of  the  defendants,  which  has  not  been  accepted. 
No  proof  of  the  execution  of  the  order  is  given,  bat 
its  genuineness  is  not  questioned  in  the  court  below, 
and  it  is  made  the  basis  of  a  decree  in  favor  of  the 
plaintiff.  It  is  too  late  to  make  objection  in  the 
appellate  court,  to  the  want  of  proof  of  the  order. 
James  River  &  Kanawha  Co.  v.  Littlejohn,  18  Gratt 
58. 

riaklnff  or  Bndorsement  of  BUI  of  Exchange.— Where 
no  proof  of  the  making  or  indorsement  of  a  bill  of 
exchang'e,  under  which  plaintiffs  claim  as  equiuble 
assiffuees  of  a  leg'acy,  is  called  for  in  the  court 
below,  objection  to  the  want  of  such  evidence  can- 
not be  taken  in  the  appellate  court  Anderson  v. 
De  Soer,6  Gratt  P68. 

Of  Identity  of  Note  Sued  on.— it  cannot  be  assi^rned 
as  error  for  the  first  time  upon  a  second  appeal  that 
the  note  set  up  in  the  suit  is  not  the  one  mentioned 
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tn  a  deed  of  trust,  where  they  have  been  treated  as 
the  same  by  the  court  below  and  on  the  first  appeal 
and  have  been  so  treated  by  all  the  parties  as  a 
result  of  the  pleadings.  Atkinson  r.  Beckett,  86  W. 
Va.4S8.15S.£.  Rep.  170. 

OfDcflnndoa  SherlfL— Objection  cannot  be  made 
for  the  first  time  in  the  appellate  court  that  a  de- 
mand had  not  been  made  upon  a  sheriff  in  a  pro- 
ceeding by  motion  against  a  sheriff  and  his  sureties. 
Gook  V.  Hays.  9  Gratt  142. 

«.  CompeUina  Proof  of  Sionaturt  without  Affidavit. 
-When,  on  trial  of  a  petition  and  bill  of  review, 
filed  by  defendants,  after  decree  rendered  in  an 
action  against  an  administrator  and  heirs  to  recover 
on  certain  bonds  of  deceased  for  unpaid  purchase 
money,  on  the  ground  of  the  discovery  of  an  alleged 
receipt  for  a  part  payment  on  the  bonds,  which 
plaintiffs  claim  was  a  forgery,  and  the  genuineness 
of  which  the3'  dispute  in  their  answer  to  said  peti- 
tion, nnder  oath,  and  the  strictest  proof  is  called 
for,  and  its  genuineness  treated  by  the  petitioners 
tbronghout  as  disputed,  and  by  the  court,  which 
refers  the  question  to  a  master,  who  reports  ad- 
?enely  to  it.  and  neither  in  the  exceptions  to  the  re- 
port, nor  throughout  the  proceedings  in  the  court 
below.  Is  it  objected  that  the  Issue  of  genuineness 
was  not  properly  raised,  the  defendant  petitioners 
cannot  avail  themselves  on  appeal,  of  the  objection 
that  the  court  could  not  require  them  to  prove  the 
signature  to  said  receipt,  in  the  absence  of  the  affi- 
davit required  by  Code  Va.  1873,  ch.  1(J7,  {  30.  where 
a  substantial  compliance  is  shown  with  the  require- 
ment of  the  statute.  Harnsberger  v.  Cochran.  82 
Va.  727. 1 S.  E.  Rep.  ISO. 

aaa,  A  Party* $  Right  to  Act  as  Administrator.— It 
Is  too  late  to  object  in  the  court  of  appeals,  that  one 
who  has  been  allowed  by  the  court  below  to  file  a 
bill  of  revivor  as  administrator  d.  b.  n.  e.  t.  a.  and  in 
whose  name  the  cause  has  proceeded,  Is  not  such  ad- 
ministrator in  fact.    List  v.  Pumphrey.  8  W.  Va.  672. 

bU>.  Allowance  of  Commissions.— Where  an  adminis- 
trator falLs  to  settle  his  accounts  In  the  time  required 
by  the  statute,  but  is  nevertheless  allowed  a  com- 
mission during  the  time  of  such  failure  by  a  com- 
mi^ioner.  though  no  exception  Is  taken  thereto  in 
the  conrt  below,  it  may  be  objected  to  in  the  appel- 
late court.    Estill  V.  McClintic.  11  W.  Va.  399. 

cec.  Order  of  Liability. —"WheTe  in  a  suit  by  a 
ruardian  to  sell  his  ward's  lands  a  rule  was  made 
against  the  purchaser  to  show  cause  why  the  land 
should  not  be  resold,  the  purchase  money  having 
been  paid  to  an  unbonded  coiumissioner  and  ex- 
pended by  the  guardian  without  authority,  and  it 
Is  decreed  that  they  pay  into  court  the  amount  of 
their  purchase  or  that  the  land  be  resold,  it  is  too 
late  to  object  for  the  first  time  in  the  court  of  ap- 
peals that  the  guardian  and  his  sureties  should 
have  been  first  exhausted  before  proceeding 
against  the  purchaser.  Whitehead  v.  Bradley,  87 
Va.  am,  IS  S.  £.  Rep.  196. 

ddd.  Failure  to  Becord  Finding  of  Indictment.— T!he 
objection  that  the  finding  of  an  indictment  was  not 
recorded  may  be  made  for  the  first  time  in  the  ap- 
pellate court.  Simmons  v.  Com.,  80  Va.  156,  16  S.  E. 
Rep.  m:  Shifllet  y.  Com.,  14  Oratt  652. 

see.  Lack  of  Authority  in  Administrators  to  Sell 
land.— A  bill  filed  by  administrators  for  the  pur- 
pose of  enforcing  a  contract  made  by  them  for  the 
sale  of  their  decedenVs  land  which  fails  to  allege 
their  authority  to  sell  the  land,  and  to  which  the 
heirs  of  the  owner  are  not  made  parties,  is  bad  on 
demurrer.    But  if  the  purchaser  makes  no  objec. 


tion  to  these  defects,  and  answers,  setting  up  a  de- 
fence on  the  merits,  he  cannot  make  the  objection 
for  the  first  time  in  the  court  of  appeals,  especially 
when  it  appears  from  a  deed  filed  as  an  escrow 
with  the  bill  that  the  heirs  authorized  the  sale, 
were  parties  to  the  contract  of  sale,  and  made  a 
deed  to  the  purchaser  with  covenants  of  general 
warranty  to  be  delivered  to  him  when  all  the  pur- 
chase money  is  paid.  Matney  v.  RaUiff,  96  Va.*  281, 
81  S.  E.  Rep.  512. 

Mf.  Agent  Interested  on  Both  Sides.— An  objection 
that  an  agent  for  the  sale  of  land,  who  became  a 
joint  purchaser  with  defendants,  was  also  Interested 
on  behalf  of  the  vendor  cannot  be  made  for  the  first 
time  on  appeal.  Anderson  v.  Creston  Land  Co.,  OfV 
Va.  257,  31  S.  E.  Rep.  82. 

H.  SETTING  UP  CLAIMS  FOR  THE  FIRST  TIM£ 
IN  APPELLATE  COURT.— The  administrator  of  an 
intestate  is  also  guardian  of  one  of  the  distribU' 
tees.  Upon  the  termination  of  the  guardianship,  a 
bill  is  filed  against  the  guardian  and  his  sureties, 
to  recover  what  is  due  upon  the  guardianship  ac- 
count An  amended  bill  is  afterwards  filed  against 
the  administrator  and  his  sureties,  to  recover  what 
is  due  on  the  administration  account  Reports  are 
made  of  both  accounts.  But.  for  reasons  appearing 
to  the  court,  the  guardianship  account  is  recom- 
mitted ;  and  then,  by  consent  of  parties,  the  admin- 
istration account  is  also  recommitted.  A  further 
report  is  made  upon  the  guardianship  account,  and 
none  upon  the  administration  account  Whereupon 
the  cause  is  heard  as  to  the  guardian  and  his  sure- 
ties, upon  the  further  report  so  made,  and  a  decree 
is  entered  against  them  for  the  sum  deemed  by  the 
court  to  be  due  upon  the  guardianship  account. 
Prom  this  decree  an  appeal  is  taken  by  a  party  In- 
terested to  get  rid  of  or  reduce  the  amount  In  the 
appellate  court  it  Is  urged  by  the  appellee,  that  the 
balance  stated  as  due  on  the  guardian's  account 
should  be  augmented,  by  incorporating  in  it  the  ap- 
pellee's share  of  the  balance  due  on  the  administra- 
tion account  Held,  this  claim  cannot  be  sustained, 
because  no  claim  was  made  In  the  court  below  by 
the  appellee,  to  bring  Into  the  guardianship  account 
any  charge  against  the  guardian  arising  out  of  the 
administration  account  Williamson  v.  Howard,  2 
Rob.  80. 

Right  to  L4uid  5et  Up  by  Caveator.— A  right  to 
land  set  up  by  a  caveator  in  his  petition  for  appeal, 
but  not  set  up  in  the  court  below,  cannot  be  con- 
sidered by  the  appellate  court.  Trotter  v.  Newton, 
30  Gratt.  582. 

Claim  to  Subroiratioa.— A   claim    for  subrogation 
l>eing  for  affirmative  relief,  cannot  be  made  for  the 
first  time  in  the  appellate  court    Building  Ass 'n  v. 
Reed,  06  Va.  845,  81  S.  E.  Rep.  514. 
I.  AFFIRMANCE. 

1.  Gkneballt.— A  decree  is  presumed  to  be  right, 
and  the  party  appealing  must  show  error.  It  is  not 
sufllcient  for  the  appellate  court  to  doubt  the  cor. 
rectness  of  the  decision.  It  must  be  satisfied,  in 
order  to  reverse,  that  there  is  error.  Shipman  v. 
Fletcher,  01  Va.  478,  22  S.  E.  Rep.  458;  Smith  v.  Smith, 
02  Va.  606.  24  S.  E.  Rep.  280;  Atlantic,  etc..  R.  Co,  r. 
Del.  Con.  Co.,  08  Va.  508,  37  S.  E.  Rep.  13:  Yoke  v. 
Shay,  47  W.  Va.  40,  84  S.  E.  Rep.  748:  Spurgln  v.  Spur- 
gin,  47  W.  Va.  88,  84  S.  E.  Rep.  750;  Whipkey  V.  Nich- 
olas, 47  W.  Va.  85,  84  S.  E.  Rep.  751:  Camden  v. 
Dewing,  47  W.  Va.  810,  84  S.  E.  Rep.  Oil;  Hickman  v. 
Painter,  11  W.  Va.  886;  Douglas  v.  Spoor,  80  Va.  270. 
15  S.  E.  Rep.  550:  Porter  v.  Christian,  88  Va.  730. 14  S. 
E.  Rep.  188. 
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Where  the  court  below  has  upon  the  evidence 
determined  a  question  of  fact,  the  court  of  appeals 
will  not  overturn  its  decision  except  in  cases  of 
manifest  error  or  misconduct  Glaize  v.  Qlaize.  79 
Va.  429:  Womack  v.  Tankersley.  78  Va.  842:  Shaffer 
v.  Shaffer  (W.  Va.).  41 S.  E.  Rep.  16C 

Effect' on  Previous  Decrees.— An  affirmance  of  a 
subsequent  decree  operates  as  an  afarmance  of  all 
prior  decrees  rendered  In  the  cause  which  have  not 
been  previously  reversed.  Burton  v.  Brown.  22 
Gratt.  1. 

2.  Whbrb  Evidbncb  Is  Conflicting.— Where  the 
decree  sought  to  be  reversed  Is  based  upon  deposi- 
tions which  arc  so  conflicting,  and  of  such  a  doubt- 
ful and  unsatisfactory  character,  that  different 
minds  and  different  judges  might  reasonably 
disagree  as  to  the  facts  proved  by  them,  or  the 
proper  conclusion  to  Xte  deduced  therefrom,  the 
appeUate  court  will  Recline  to  reverse  the  decree, 
although  the  testimony  may  be  such  that  the  appel- 
late court  might  have  rendered  a  different  decree 
If  it  had  acted  on  the  cause  In  the  first  Instance. 
Pritchard  v.  Evans,  81  W.  Va.  187,  6  S.  E.  Rep.  461; 
Fitzgerald  v.  Phelps,  etc.,  Co.,  48  W.  Va.  B70,  26  S.  E. 
Rtp.  815;  Smith  V.  Yoke.  27  W.  Va.  689;  Chrisllp  v. 
Teter.  48  W.  Va.  856,  27  S.  E.  Rep.  288;  Naughton 
V.  Taylor.  50  W.  Va.  288,  40  S.  E.  Rep.  852;  BarUett  v. 
Cleavenger.  85  W.  Va.  719, 14  S.  E.  Rep.  278. 

But  where  the  great  preponderance  of  evidence 
is  against  the  decree,  It  will  be  reversed.  Rather  v. 
Rather,  88  Va.  8»,  14  S.  E.  Rep.  686. 

The  court  of  appeals  will  not  reverse  the  action 
of  the  trial  court  overruling  an  exception  to  a  com- 
missioner's report  where  the  evidence  is  conflicting, 
and  the  court  cannot  see  that  error  has  been  com- 
mitted.   Trlplett  V.   Woodward,  98  Va.  187.  35  S.  E. 

Rep.  455. 

A  question  of  fact  determined  by  a  commissioner 
upon  contradictory  evidence,  and  approved  by  the 
lower  court,  cannot  be  disturbed  on  appeal,  unless 
the  error  be  palpable.  Magarlty  v.  Succop,  90  Va. 
561,  19  S.  E.  Rep.  260 :  Cann  v.  Cann,  45  W.  Va.  568.  81 

S.  E.  Rep.  928. 

In  an  Insurance  case  where  the  case  Is  submitted 
to  the  court  and  the  evidence  as  to  the  value  of  the 
property  insured  Is  conflicting,  the  appellate  court 
cannot  interfere  with  the  judgment  of  the  court 
below  on  the  ground  that  the  judgment  Is  excessive. 
Southern  Mutual  Ins.  CJo.  v.  Kloeber.  81  Gratt.  739. 

When  a  question  of  fact  If  referred  to  a  jury, 
depending  upon  the  testimony  of  witnesses  conflict- 
ing in  their  sUtements.  and  Is  passed  upon  by  them, 
and  approved  by  the  trial  court,  unless  there  be 
palpable  error,  the  court  of  appeals  must  affirm, 
as,  when  conflicting  statements  are  made,  there  Is 
no  safe  method  by  which  the  court  can  decide 
between  them,  seen  on  paper.  It  cannot  pass  upon 
the  credibility  of  witnesses,  or  the  weight  of  con- 
fllcUng  testimony,  and  reverse  the  trial  court 
except  when  the  error  Is  palpable  and  obvious,  and 
the  result  Is  without  evldepce  to  support  it.  or 
plainly  against  the  evidence.  Barbour  v.  Melendy. 
88  Va.  5^,  14  S.  E.  Rep.  326. 

But  where,  on  the  undisputed  fixed  facts,  the 
verdict  Is  contrary  to  the  evidence,  the  supreme 
court  can  reverse  it  as  contrary  to  law.  Manss- 
Brunlng  Shoe  Mfg.  Co.  v.  Prince  (W.  Va.),  41  S.  E. 
Rep.  907. 

3.  Dboision  Substantially  Right.— Though  the 
opinion  of  the  court  below  appear  to  be  confined  to 
one  point  yet  if  It  appear  upon  the  whole  record, 


that  the  judgment  Is  snl>stantlally  right  it  must  be 
affirmed.    Davles  v.  Miller,  1  pall  127. 

Wronger  Insufficient  Reason  for  Dedslon.— It  is  not 
necessary  to  assign  In  a  decree  any  reason  for  the 
decision,  and.  If  a  decree  Is  substantially  right  It 
should  be  affirmed,  although  the  court  below  may 
haVe  given  an  Insufficient  reason  for  Its  Judgment 
Ballard  v.  Chewnlng,  49  W.  Va.  508,  89  S.  E.  Rep.  ITO. 

Where  the  decree  appealed  from  Is  right  the  same 
will  not  be  reversed  because  the  circuit  court  was 
Incorrect  in  Its  reasons  for  Its  conclusion.  Lee  v. 
Patton,  50  W.  Va.  20.  40  S.  E.  Rep.  858;  Boyd  v.  Citg- 
horn,  94  Va.  TBO,  27  S.  E.  Rep.  574:  Newell  v.  Wood,  1 
Munf.  566;  Shrewsburry  v.  Miller,  10  W.  Va.  115. 

This  only  applies  where  there  has  been  a  hearing 
on  the  merits,  and  not  when  the  court  refuses  to 
hear  at  all;  for  the  court  of  appeals  will  only  con- 
sider the  questions  determined  by  the  circuit 
court    Clark  v.  Sayers,  48  W.  Va.  88.  85  S.  E.  Rep. 

882. 

Adding  Explanation.— The  court  of  appeals  in  af- 
firming a  decree,  will  add  any  explanation  which 
may  be  necessary  to  make  It  correctly  understood. 
Mayo  V.  Purcell,  8  Munf.  848. 


4.  Amendment. 

By  Consent  of  Parties.— Where,  after  an  appeal  has 
been  allowed  In  a  cause,  by  consent  of  partlea,  a  de- 
cree Is  made,  modifying.  In  one  respect  the  decree 
appealed  from,  the  appellate  court  may  amend  the 
decree  at>pealed  from  In  that  respect  and  affirm  It 
Peters  v.  Neville,  26  Gratt  549. 

To  Prevent  Delay.— Where  the  accounts  have  been 
discussed,  for  a  long  time.  In  the  court  of  chancery 
before  and  after  an  appeal  and  have  become  Intri- 
cate from  the  manner  of  stating  them,  if  a  bill  of 
review  be  applied  for  to  the  last  decree  of  the  court 
of  chancery  purporting  to  be  made  In  conformity  to 
the  decree  of  the  court  of  appeals,  and  leave  to  file 
the  bill  be  refused,  the  court  of  appeals  will  correct 
what  Is  erroneous  In  the  report  of  the  commissioner, 
acting  under  Its  own  decree,  and  affirm  the  residue. 
In  order  to  prevent  further  delay,  although  the 
affirmance  may  possibly  be  Injurious  In  some  In- 
stances.   Ambler  v.  Macon.  4  Call  606. 

For  Conformity.— Where  there  Is  a  j  udgment  in  the 
name  of  the  plaintiff  for  the  benefit  of  a  third  party, 
and  plaintiff  files  a  bill  In  his  own  name  to  enforce 
the  lien  of  the  judgment  upon  land,  without  making 
the  latter  a  party,  and  there  Is  no  objection  to  this 
In  the  circuit  court,  and  the  decree  Is  In  favor  of 
the  plaintiff,  this  Is  not  error;  but  for  conformliy 
It  may  be  amended  by  the  appellate  court  and  af- 
firmed.   Hale  V.  Home.  21  Gratt  112. 

Harmless  Errors.— Where  Innocent  errors  are  com- 
mitted by  the  circuit  court— not  sufficient  to  justify 
the  reversal  of  Its  judgment— the  judgment  will 
be  amended  and  affirmed.  Doheny  v.  Atlantic 
Dynamite  Co.,  41  W.  Va.  1,  28  S.  E.  Rep.  585. 

Clerical  Errors.— The  appellate  court  will  not 
reverse  a  judgment  for  a  mere  clerical  error  which 
might  have  been  corrected  In  the  court  below,  or  by 
the  judge,  In  vacation,  upon  motion ;  but  will 
amend  and  affirm  the  judgment  If  there  Is  no  other 
error.    Tyree  v.  Donnally,  9  Gratt  64. 

In  the  court  below,  there  having  been  a  clerical 
misprision  In  decreeing  jointly  against  two  defend- 
ants as  administrators  of  a  decedent  when  the 
pleadings  Indicated  that  one  of  them  was  sole  admin- 
istrator, and  the  decree  for  costs  having  through 
oversight  been  entered  against  him,  as  well  as 
against  certain  heirs  of  the  deceased,  de  bonitjiro- 
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priU,  the  appellate  coart  amended  tbe  decree  in 
these  particolars.    Blessing  v.  Beatty,  1  Rob.  287. 

PlwJMil  of  fUli.— Wbere  a  judere  In  vacation  not 
only  makes  an  order  dissolylnflr  an  injunction,  as  he 
has  a  riirht  to  do.  Code  1800.  ch.  179,  i  12.  but  ffoes 
farther  and  dismisses  tbe  bill,  as  be  bas  no  autbor- 
Ity  to  do,  tbe  latter  order  will  be  expunged  and 
the  decree  affirmed  as  amended.  Muller  v.  Bayly. 
21  Ontt  581. 

Where  tbe  court  below  decrees  a  sum  of  money 
in  faror  of  defendant,  and  dismisses  tbe  bill,  and 
niWD  appeal  by  plaintiff,  tbe  court  of  appeals  affirms 
the  money  decree,  it  will  correct  that  part  dismiss- 
•  Inff  the  bill,  and  affirm  tbe  decree  witb  costs. 
Kraker  t.  Shields,  SO  Gratt.  877. 

AbMhrte  DtoaisMl.— So  wben  tbe  appellant's  bill 
was  dismissed  absolutely,  wben  it  should  have  been 
dismiased  without  prejudice,  the  decree  will  be 
merely  corrected  and  affirmed.  Jones  v.  Pilcber,  6 
Monf.  4>5;  Stott  v.  BaskerviUe,  0  Munf.  20;  Bootes  v. 
Holliday.  6 Munf .  851 :  Ellis  v.  Baird,  0  Munf.  456.  See 
also,  Bankln  V.  Bradford.  1  Leiffh  168:  Lewis  v.  Bil- 
lips.  1  Lelffb  858:  Stuart  v.  Pennis,  8  Va.  Dec.  667. 

Faihire  to  Dlsflilss.^If,  in  a  decree  of  a  superior 
court  of  chancery,  reversincr  that  of  a  county  court, 
there  be  no  error,  but  an  omission  to  direct  tbe  bill 
to  be  dismissed,  tbe  court  of  appeals  will  affirm  the 
decree  and  add  tbe  proper  direction.  Heffner  v. 
Miller.  2  Munf.  42. 

Dedarinir  Conveyaaoe  Void  Alisolutely  and  Not  as  to 
Creditors  Only.— Wben  a  decree  declares  a  convey- 
ance void  and  sets  it  aside  absolutely  when  it 
should  have  done  so  only  as  to  tbe  creditors,  whose 
debts  were  contracted  before  tbe  conveyance,  tbe 
decree  will  be  corrected  in  this  respect,  but  not 
reversed.    Linsey  v.  McGannon.  9  W.  Va.  164. 

Oalssloii  of  Credit.— A  commissioner  bavincr  by 
mistake  omitted  a  credit  in  ascertaining  tbe 
amount  due  upon  a  bond,  tbe  appellate  court  will 
correct  tbe  decree  in  this  respect,  and  affirm  it  with 
<»8Cs.   Tazewell  v.  Saunders.  18  Gratt  864. 

In  Boyce  v.  Smitb,  9  Gratt  704,  a  decree  was  cor- 
rected on  tbe  admission  of  tbe  bill,  by  tbe  allowance 
of  a  credit  and  thus  affirmed. 

OMlMloa  to  Dispose  of  Snail  Sun  In  Decree.— A  com- 
miasioner's  report  made  in  tbe  cause  sbowlnflr  that 
there  is  a  small  sum  in  tbe  bands  of  an  administra- 
tor, which  tbe  court  below  omitted  to  decree  to  be 
paid  to  the  creditors  in  exoneration  pro  tanto  of  a 
certain  person,  tbe  court  will  amend  tbe  decree  in 
this  respect,  and  affirm  it  witb  costs  to  tbe  appel- 
lees.   Williamson  v.  Goodwyn,  9  Gratt  603. 

Mistake  as  to  Anoont  Shown  Due  by  Report— Wbere 

the  lower  court  mistakes  tbe  amount  shown  to  be 
due  by  a  commissioner's  report,  tbe  appellate  court 
will  merely  correct  tbe  decree  and  affirm  it  witb 
costs  to  appellee.    Kent  v.  Matthews,  12  Leifirh  600. 

Fsllore  to  Require  Refunding  Bond.— Where  a  de- 
cree in  favor  of  a  legatee  against  an  executor  omits 
to  require  a  refundlnar  bond,  this  is  not  an  error  for 
which  tbe  decree  will  be  reversed,  but  where  it  is 
apparent  that  such  error  resulted  entirely  from  in- 
advertence, an  appellate  court,  if  tbe  decree  be 
correct  in  other  respects,  will  affirm  it  so  far  as  It 
has  rone  with  costs  to  the  appellee  and  then  will 
proceed  to  make  such  further  decree  in  relation  to 
a  refunding  bond  as  tbe  court  below  oug-bt  to  bave 
made.    Haudly  v.  Snodirrass,  0  Leifirh  484. 

Lsrfor  DamaffM  Than  Declaration  Calls  for.— Upon 
appeal  from  a  Judgment  rendered  for  more  than 
the  amount  of  damages  laid  in  the  declaration,  tbe 


appellate  court  may  correct  and  affirm  tbe  Judsr- 
ment.    Lewis  v.  Arnold,  18  Gratt  454. 

Absence  of  Parties.— Although  tbe  lower  court  errs 
in  directing  a  sale  of  land,  wben  tbe  heirs  of  the 
vendor  are  not  before  tbe  court,  yet  wbere  they 
bave  only  tbe  bare  legal  title,  and  there  is  no  ob- 
stacle to  obtaining  such  title,  tbe  decree  wiU  be 
amended  so  as  to  require  said  heirs  to  be  brouffbt 
before  tbe  court  by  some  proper  proceediuff  before 
sale  is  made  and  so  affirmed.  Mott  v.  Carter.  26 
Gratt  127. 

Pallure  to  Reserve  Liberty  to  Apply  to  Court— Where 
a  decree  falls  to  reserve  liberty  to  the  plaintiff  to 
apply  by  motion  on  petition  for  tbe  sale  of  property 
if  a  personal  decree  fail  to  produce  the  money,  tbe 
appellate  court  will  correct  the  decree  in  this  re- 
spect and  affirm  it  Kraker  v.  Shields,  20  Gratt  877. 
Pallure  to  Provide  for  Account- a  commissioner 
settling  accounts,  between  tenants  in  common  in  a 
lead  mine,  reports  a  considerable  sum  as  due  from 
plaintiffs  to  defendant  and  then  sa3i8— "Tbe  com- 
plainants will  hereafter  render  an  account  of  a 
remnant  of  the  business  in  their  bands."  There 
are  exceptions  by  both  parties  to  tbe  accounts  as 
stated :  but  tbe  court  overrules  all  tbe  exceptions, 
conarms  tbe  report  and  makes  a  final  decree  in 
favor  of  tbe  defendant  It  beiufir  not  probable  that 
tbe  further  account  referred  to  by  the  commis- 
sioner will  lessen  the  amount  due  tbe  defendant  if 
there  be  no  other  error,  tbe  appellate  court  may 
amend  tbe  decree  by  providing  for  the  further  ac- 
count and  affirm  it  Graham  v.  Pierce,  19  Gratt  88. 
Failure  to  Direct  Release.— The  appellate  court 
being  of  opinion  that  what  was  declared  in  a  decree 
would,  by  necessary  implication,  relieve  tbe  cer- 
tain heirs  from  responsibility  for  certain  land,  but 
that  it  would  bave  been  more  regular  to  direct  a 
release  of  that  land,  will  decree:  such  release  ac- 
cordingly. And  the  decree,  being  thus  amended, 
will  be  affirmed.    Blessing  v.  Beatty.  1  Rob.  287. 

Failure  to  Direct  Excluded  Evidence  to  Be  Received.— 
If  a  superior  court  of  common  law,  in  reversing  a 
judgment  and  awarding  a  new  trial,  assign  the 
reason  to  be  that  certain  evidence  should  bave  been 
received  on  tbe  former  trial,  but  fall  to  direct  that 
upon  tbe  new  trial,  such  evidence  shall  be  received, 
the  court  of  appeals.  In  affirming  its  judgment  will 
add  tbe  proper  direction  concerning  tbe  evidence. 
Brooke  v.  Shelly,  4  H.  &  M.  266. 

Qeneral  Judgment  Where  Some  Counts  Are  Faulty.— 
There  being  three  counts  in  a  presentment,  and 
tbe  jury  having  found  tbe  defendant  guilty  on  tbe 
first  count  and  assessed  his  fine,  and  not  guilty  on 
tbe  second  and  third  counts,  tbe  judgment  should 
be  for  the  commonwealth  on  the  first  count  and 
for  tbe  defendant  on  the  second  and  third  counts. 

In  such  case  there  having  been  a  general  judg- 
ment for  tbe  commonwealth,  the  court  of  appeals 
will  amend  and  affirm  it    Sledd  v.  Com.,  19  Gratt 
813. 
5.  Damages. 

Act  Not  Retroactive.— Tbe  act  of  tbe  20tb  of  Jan- 
uary. 1804.  which  gives'damages  and  interest  on  tbe 
affirmance  of  appeals  from  decrees  in  chancery, 
does  not  apply  to  appeals  depending  at  its  com- 
mencement   Beatty  v.  Smith.  2  H.  &  M.  395. 

Tbe  act  of  assembly  allowing  damages  on  tbe 
affirmance  of  decrees  in  chancery,  does  not  author- 
ize tbe  recovery  of  8uch  damages  of  a  security  in  a 
bond  bearing  date  before  that  act  Woodson  v. 
Johns.  3  Munf.  230. 
A  petition  for  an  appeal  having  been  presented  to 
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the  court  before  tlie  1st  of  July.  1860.  tboucrb  tbe  ap- 
peal was  not  allowed  until  after  tbat  date,  no  dam- 
aires  are  to  be  allowed  upon  afflrminff  tbe  Juderment. 
Price  V.  Kyle.  9  Gratt.  247. 

When  Not  Allowed  against  Personal  ReprasenUtlve. 
— Wbere  tbe  appellant  dies,  and  tbe  appeal  being 
revived  against  bis  executor,  tbe  judgment  is  af- 
firmed. Damages  ougbt  not  to  be  awarded  against 
tbe  proper  estate  of  tbe  executor,  in  case  of  defi- 
ciency of  tbat  of  tbe  testator.    Hudson  v.  Ross,  1 

Wasb.  74. 

Decree  for  Costs  Merely.—Damages  ougbt  not  to 
be  given  upon  tbe  affirmance  of  a  decree  dismissing 
a  bill  with  costs,  sucb  decree  not  being  rendered 
*'for  any  sum  of  money  or  quantity  of  tobacco." 
except  tbe  costs.  See  Acts  of  1808.  cb.  110,  Ed. 
1808,  cb.  20.  8  2.  p.  29  :  R.  C.  1819.  cb.  06,  8  69,  p.  208  : 
Williamson  v.  Bowie,  6  Munf .  170. 

Judgment  for  a  Pine.— The  statute  allowing  dam- 
ages on  affirmance  (Acts  of  1880-31.  cb.  11,  8  82,  Suppl. 
to  R.  C.  p.  UO^does  not  apply  to  tbe  affirmance  of  a 
Judgment  imposing  an  amercement  or  fine ;  the 
amercement  or  fine  not  being  a  debt  or  damages, 
within  the  meaning  of  that  act.  But  though  the 
Judgment  of  affirmance  in  such  case  award  dam- 
ages according  to  law  for  retarding  tbe  execution, 
yet  as  no  specific  damages  are  therepy  adjudged, 
and  tbe  law  gives  none,  the  error  is  merely  formal, 
and  the  appellate  court  will  disregard  it  Abra- 
hams V.  Ck>m..  1  Rob.  076. 
J.  REVERSAL. 

1.  General  RuIjB.— Wbere  an  appellate  court  re- 
verses the  decision  of  the  lower  court,  "it  shall 
enter  such  judgment,  decree  or  order  as  tbe  court 
whose  error  is  sought  to  be  corrected,  ought  to  have 
entered."  Walker  v.  Page.  21  GratL  630.  062 ; 
Arrington  v.  Cheatham.  2  Rob.  492  :  Darby  v.  Hen- 
derson, 8  Munf.  116 :  Mantz  v.  Hendley,  2  H.  &  M. 
808  :  Blane  v.  Sansum.  2  Call  495 ;  Janey  v.  Blake.  8 
Leigh  88;  Baird  v.  Mattox,  1  Call  257:  Smith  v. 
Walker,  l  Wash.  186  :  Hill  v.  Harvey.  2  Munf.  525 ; 
Machine  Works  v.  Craig.  18  W.  Va.  660. 

Where  a  paper  signed  and  endorsed  in  blank,  is 
filled  up  as  a  common  promissory  note,  and  value 
paid  for  It  and.  pending  an  action  against  tbe  en- 
dorser, tbe  endorsement  is  filled  up  as  a  guaranty, 
but  it  is  counted  on  both  as  an  original  promise  and 
a  guaranty,  and  there  Is  a  judgment  for  the  defend- 
ant on  a  case  agreed,  on  appeal  the  judgment  will 
be  reversed,  and  a  judgment  given  against  him  as 
an  original  surety,  without  sending  the  case  back 
to  have  tbe  endorsement  erased  and  filled  up  as  an 
original  promise.    Orrick  v.  Colston.  7  Gratt.  189. 

On  Demarrer  to  Evidence.— If  the  lower  court  sets 
aside  a  demurrer  to  evidence  and  awards  a  new 
trial,  the  demurrant  may  appeal,  and  the  court  of 
appeals  will  set  aside  sucb  judgment  and  enter  sucb 
Judgment  as  tbe  lower  court  should  have  entered. 
Knox  V.  Garland.  2  Call  242.  See  also,  monographic 
note  on  "  Demurrer  to  the  Evidence  "  appended  to 
Tutt  V.  Slaughter.  5  Gratt  864. 

Cause  Tried  by  the  Court— Where  a  cause  is  tried 
by  the  court  in  lieu  of  a  jury,  if  tbe  court  of  appeals 
should  come  to  the  conclusion  that  the  judgment  of 
tbe  court  below  was  plainly  erroneous,  it  will  not 
remand  the  case  for  a  new  trial,  unless  under  the 
circumstances  tbe  court  below  ougbt  to  have 
awarded  a  new  trial,  but  will  render  sucb  judgment 
upon  the  law  and  evidence  as  tbe  court  below  should 
have  rendered.  Nutter  v.  Sydenstricker,  11  W.  Va. 
685.  See  monographic  noU  on  *'  Juries  "  appended  to 
Chaboon  v.  Com.,  20  Gratt.  788. 


On  Motion  in  Arrest  of  Judgnent.— After  vetdict 
for  tbe  plaintiff,  the  defendant  moves  for  a  new 
trial,  and  also  in  arrest  of  judgment  Tbe  court 
below,  without  deciding  upon  tbe  motion  for  a  new 
trial,  is  of  opinion  for  tbe  defendant  upon  tbe  mo- 
tion in  arrest,  and  enters  judgment  in  bis  favor, 
which  is  reversed  in  an  appellate  court  Tbat 
court,  upon  overruling  the  motion  in  arrest  will 
not  send  the  cause  back  for  a  decision  upon  tbe  mo- 
tion for  a  new  trial  but  will  proceed  to  give  final 
judgment  for  the  plaintiff.  Sims  v.  Alderson,  8 
Leigh  479. 

On  Demurrer.— Wbere  a  demurrer  to  a  plea  is  sus- 
tained in  the  lower  court  and  Judgment  given  for 
the  plaintiff,  the  court  of  appeals,  if  of  opinion  that 
the  demurrer  should  have  been  overruled  will  en- 
ter judgment  for  the  defendant  Wilson  v.  Bank,  0 
Leigh  570 ;  Hite  v.  Long,  6  Rand.  467 ;  Lewis  v.  Wei- 
don.  8  Rand.  71.  See  monographic  noU  on  ""  Demur- 
rers" appended  to  Com.  v.  Jackson,  2  Va.  Gas.  601. 

Decree  Refusing  BUI  of  Review.— Where  a  bill  of 
review  or  petition  for  rehearing  is  dismissed  in  the 
circuit  court  and  an  appeal  is  taken,  tbe  court  of 
appeals  may  correci  the  error  complained  of  with- 
out sending  the  cause  back  to  allow  tbe  bill  of  re- 
view or  petition  to  be  beard.  Bank  v.  Shirley.  26  W. 
Va.  663. 

Where  BlU  Should  Have  Been  Dlsoilssed.— Where 
upon  appeal,  the  appellate  court  holds  that  the  Mil 
should  have  been  dismissed  by  the  lower  court 
it  will  enter  a  decree  dismissing  the  bill.  Saunders 
V.  Griggs,  81  Va.  606. 

Greater  Damages  Than  Pleadings  Call  for.— Where 
verdict  and  judgment  are  rendered  for  a  greater 
amount  than  is  warranted  by  the  declaration, 
though  tbe  appellate  court  will  reverse  the  Judg- 
ment it  will  not  direct  a  new  trial  If  the  plaintiff 
below  will  release  the  excess,  but  will  enter  judg- 
ment for  the  proper  amount  Gibson  v.  Stewart 
11  Leigh  600. 

The  court  below  having  given  judgment  for  the 
plaintiff  in  sl  scire  facias  against  bail,  for  too  large 
an  amount  the  court  of  appeals  will  reverse  tbe 
judgment  and  enter  judgment  for  the  proper  sum. 
Bowyer  v.  Hewitt  2  Gratt  198. 

Where  a  decree  is  reversed  because  founded  on 
matters  not  stated  In  tbe  bill,  if  it  appears  from  the 
record  tbat  the  bill  cannot  be  amended  so  as  to 
justify  any    decree  thereon,  the  bill  will  be  dis- 
missed.   Bier  V.  Smith.  25  W.  Va.  880. 
2.  When  Cause  Will  Be  Remanded. 
Where  No  Inquiry  Into  Merits   In  Lower  Court- 
Where  tbe  circuit  court  has  not  acted  on  the  merits 
of  the  case  but  dismissed  it  for  supposed  want  of 
jurisdiction,  it  is  not  proper  for  tbe  supreme  court 
of  appeals  to  consider  the  case  on  its  merits  :  but 
should  remand  it  to  tbe  circuit  court  to  be  there 
proceeded  with  In  accordance  with  its  directions. 
Bd.  of  Ed.  V.  Hopkins.  19  W.  Va.  89. 

Want  of  Proper  Parties— Where  a  plaintiff  in 
equity  has  shown  no  right  to  relief,  and  his  bill  is 
dismissed,  an  appellate  court  will  not  reverse  the 
decree,  to  enable  him  to  introduce  new  parties,  and 
thereby  make  a  new  case  upon  tbe  merits.  Where 
the  plaintiff  has  shown  a  right  to  relief  against  par- 
ties before  the  court  but  has  omitted  to  make  otber 
necessary  parties,  there  the  bill  will  not  be  dis- 
missed :  but  he  will  be  permitted  to  amend  his  bill, 
and  add  the  necessary  parties.  And  in  such  a  case, 
tbe  appellate  court  if  there  be  a  defect  of  parties, 
will  send  tbe  case  back  to  the  court  below.  Jameson 
V.  Desbields,  8  Gratt  4 ;  Londons  v.  Echols.  17  Gratt 
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15 :  Graves  y.  Hedrick,  44  W.  Va.  660.  29  S.  E.  Rep. 
1013 :  Cimniiiffham  t.  Patteson.  S  Rand.  66  :  Miller  v. 
Horriaon.  47  W.  Va.  604.  86  S.  E.  Rep.  006 :  Oall  y. 
Gall  N>  W.  Va.  583.  40  S.  £.  Rep.  880. 

On  an  appeal  from  an  interlocutory  decree,  if 
proper  parties  appear  to  be  wanting-,  the  court  of 
appeals  will  not  leave  it  to  tbe  chancellor  but  will 
itself  direct  snch  parties  to  be  made.  Hooper  v. 
Boyster.  1  Munf.  119. 

oil  DeMurror. 

In  Lower  Court.— Where  the  Inferior 
court  properly  sustains  a  demurrer  to  a  declaration, 
and  enters  judsrment  in  the  action  for  the  defend- 
ant, without  srivinflr  leave  to  the  plaintiff  to  amend- 
the  court  of  appeals  will,  if  the  defect  in  the  decla- 
ration appears  to  be  amendable,  reverse  the  Juder- 
ment,  and  remand  the  case,  with  directions  to  grant 
leave  to  the  plaintiff  to  amend  if  he  elects  to  do  so. 
Bnt  it  in  such  case,  the  record  shows  that  the  plain* 
tiif  declined  to  amend  his  declaration*  then  this 
court  will  not  reverse  the  judgment,  although  it 
distinctly  appears  that  the  defect  in  the  declaration 
could  have  been  readily  amended  if  the  plaintiff 
had  chosen  to  do  so,  but  the  judgment  will  be  af- 
firmed.   Rigg  V.  Parsons,  29  W.  Va.  6S2,  2  S.  £.  Rep.  81. 

Where  plaintiffs  demur  to  pleas,  and  the  demurrer 
is  sustained,  but  upon  appeal  the  judgment  is  re- 
versed, the  cause  will  be  sent  back  with  directions 
to  permit  the  plaintiffs  to  withdraw  the  demurrer 
and  repU%  if  they  shall  ask  leave  to  do  so.  Ham- 
cramckv.  Selden.  UGratt  28. 

Where  the  trial  court  has,  upon  the  prayer  of  a 
defendant,  treated  his  answer  (to  which  no  replica- 
tion has  been  filed)  as  a  cross  bill,  and,  subse- 
qaently.  has  erroneously  sustained  a  demurrer  to 
tnch  cross  bill,  and  treated  the  paper  so  filed  as 
eliminated  from  the  record  for  all  purposes,  the 
court  of  appeals  although  reversing  the  ruling  on 
the  demurrer,  will  not  give  the  defendant  the  relief 
to  which  he  would  have  been  entitled  as  upon  an  an- 
swer to  which  there  was  no  replication,  but  will 
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Where  Appeltete  Court  Has  No  Jnrlsdictloa.— Where 

an  inferior  appellate  court  entertains  an  appeal  in 
a  case  over  which  it  has  no  jurisdiction  and  re- 
verses the  judgment  of  the  lower  court,  a  higher 
appellate  court  on  appeal  will  reverse  the  judgment 
of  the  inferior  appellate  court  withouti examining 
into  the  merits,  luelf  not  having  jurisdiction  of 
such  cases.    Cooper  v.  Saunders,  l  H.  &  Bi.  418. 

The  judge  of  a  circuit  court,  having  nokauthority 
to  render  a  final  decree  in  vacation,  upon  an  appeal 
from  such  decree,  the  appellate  court  will  not  dis- 
miss the  appeal,  but  will  take  jurisdiction  so  far  and 
so  far  only  as  to  reverse  the  decree  and  remand  the 
cause  to  the  circuit  court,  there  to  be  proceeded 
with  according  to  the  rules  of  courts  of  equity. 
Monroe  v.  Bartlett,  6  W.  Va.  441 ;  Rollins  v.  Plsher, 

17  W.  Va.  578. 

So  where  a  judge  has  entered  a  decree  rendered 
by  another  judge  not  authorized  to  decide  the  case. 
Johnson  v.  Young,  11  W.  Va.  678. 

Cause  Prematurely  Heard.— Where  a  case  is  prema- 
turely heard  and  decided  in  the  lower  court  and  an 
erroneous  decision  rendered,  while  the  decree  must 
be  reversed,  the  cause  will  be  remanded  with  leave 
to  the  plaintiff  to  file  an  amended  bill.  Harmison 
V.  lioneberger.  11  W.  Va.  175. 

Cause  Prematurely  Olsmissed.— When  acircuit  court 
prematurely  dismisses  an  action,  the  judgment  will 
be  reversed,  and  the  case  remanded,  to  be  tried  in 
accordance  with  the  rules  of  law  and  principles  gov- 
erning courts  of  justice.  Junkins  v.  Hamilton  Lum- 
ber Co.,  44  W.  Va.  641,  29  S.  E.  Rep.  1017. 

Failure  to  Allow  Continuance.— Where  a  judgment 
is  reversed  for  failure  to  grant  a  continuance  in  a 
proper  case,  the  appellate  court  should  not  enter 
final  judgment,  but  should  send  the  cause  back  for 
a  new  hearing.    Clements  v.  Powell.  9  Leigh  1. 

Excessive  Damages.— If  it  appears  to  the  appellate 
court  that  the  verdict  of  the  jury  and  the  Judgment 
of  the  trial  court  are  plainly  right,  except  only  that 
the  amount  is  excessive,  and   the    record   shows 
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complainants  to  answer  the  cross  bill,  and  set  up 
their  defence.  If  any  they  may  have.  Spoor  v. 
Tibon.  97  Va.  279. 28  S.  E.  Rep.  609. 

Overruled  In  Lower  Court.— Where  a  demurrer  to 
a  declaration,  overruled  in  the  lower  court  is  sus- 
tained in  the  appellate  court,  the  cause  will  be 
remanded  with  leave  to  the  plaintiff  to  amend. 
Fltxhngh  V.  Fitzhugh,  11  Oratt  800;  Strange  v. 
Floyd.  9  Oratt.  474.  See  monographic  note  on 
'Demurrers"  appended  to  Com.  v.  Jackson,  2  Va. 
Ca&soi. 

When  a  bill  contains  sufficient  allegations  for  one 
character  of  relief  sought,  and  insufficient  for 
others,  and  the  circuit  court  overrules  a  demurrer 
thereto,  and  grants  relief  to  the  full  extent  of  the 
prayer  of  such  bill,  the  court  of  appeals  will  re- 
verse the  decrees  entered,  sustain  the  demurrer  in 
part,  and  remand  the  cause,  with  leave  to  the  plaln- 
tilf  to  amend.  Billlngsley  v.  Menear,  44  W.  Va.  661, 
10  S.  E.  Rep.  61. 

Where  on  a  demurrer  to  the  evidence  by  the 
defendanL  the  facts  proven  sustain  the  case  of  the 
Plaintiff,  but  it  is  so  defectively  stated  in  the  dec- 
laration that  the  court,  on  the  demurrer  to  the 
declaration,  ought  to  have  sustained  the  demurrer, 
the  court  of  appeals  should  set  aside  the  judgment 
for  the  plaintiff,  and  remand  the  cause,  with  direc- 
tkms  that  the  plaintiff  have  leave  to  amend  his 
declaration,  if  advised  so  to  do.  Quarrier  v.  Ins. 
Co..  WW.  Va.  600. 


will  be  reversed  and  set  aside,  and  the  cause  re- 
manded to  the  trial  court,  with  instructions  to  put 
the  successful  party  on  terms  to  release  the  excess 
or  to  award  a  new  trial,  and,  if  such  excess  Is  re- 
leased, to  enter  judgment  for  the  corrected  amount 
Buena  Vista  Co.  v.  McCandlish,  92  Va.  297,  23  S.  E. 

Rep.  781. 

Where  Lower  Court  Palled  to  Decide  AU  the  Ques- 
tions.—If  the  defendant  Is  sued  as  heir  and  devisee, 
and  pleads  that  he  hath  no  "assets  by  descent,"  on 
which  the  plaintiff  takes  issue,  and  a  verdict -be 
found  for  the  defendant,  a  repleader  will  be 
awarded  by  the  appellate  court,  though  not  prayed 
in  the  court  below;  because  the  issue  has  only  tried 
the  right  as  to  the  descent  but  not  as  to  the  de- 
vise.   Balrd  V.  Mattox,  1  Call  257. 

Decree  Dlsre^rding  Commissioner's  Report.— When 
a  circuit  court  wholly  disregards  a  commissioner's 
report  and  numerous  exceptions  thereto,  and  en- 
ters a  decree  on  an  entirely  different  basis  from 
that  presented  In  such  report,  and  the  court  of  ap- 
peals, reverses  such  decree,  It  will  remand  the  cause 
to  the  circuit  court,  with  directions  to  pass  upon 
and  dispose  of  such  exceptions  seriatim,  and  either 
to  reform  or  recommit  such  report  Holt  v.  Holt 
46  W.  Va.  897,  85  S.  £.  Rep.  19. 

Where  It  Appears  That  Defects  May  Be  Remedied. 

Want  of  Evidence.— Where  a  judgment  creditor,  in 
his  bin  to  enforce  his  judgment  Hen.  alleges  that  he 
filed  as  part  of  his  bill  copies  of  his  judgment  and  of 
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the  lien  docket  marked  "Exhibit  B**  and  *'C."  but 
"Exhibit  B."  the  copy  of  the  judgment,  is  not 
found  amonff  the  papers,  or  copied  as  part  of  the 
record,  it  is  so  probable  that  "Exhibit  B"  never 
yras  filed,  but  exists,  and  it  is  so  necessary  to  a  Just 
decision  of  the  cause,  that  the  court  of  appeals  will 
remand  the  case  to  the  court  below  in  order  that 
the  plaintiff  may  have  an  opportunity  to  supply  said 
exhibit.  Love  y.  Tinsley.  82  W.  Va.  25.  9  S.  £.  Rep. 
44. 

Where  a  decree  for  plaintiff  was  reversed  by  the 
court  of  appeals  because  the  alleg-atlons  of  the  bill 
were  not  proved  by  competent  evidence,  it  appear* 
Iner  probable  that  the  defect  could  be  supplied,  the 
cause  was  remanded  to  the  inferior  court,  to  afford 
plaintiff  opportunity  of  adducing  other  proof.  Sit- 
linertons  v.  Brown,  7  Lelfirh  271. 

A  court  of  chancery  directs  Issues  of  fact  to  be 
tried  at  law.  without  evidence  regularly  taken  be> 
fore  the  court,  touching  the  facts  to  which  the  Issues 
relate  :  but  there  was  evidence,  which.  If  regular, 
would  have  rendered  the  order  for  the  issues  proper. 
ffild,  that  if  the  appellate  court  should  set  aside  the 
issues,  for  beinar,  in  the  actual  state  of  the  case, 
improperly  ordered,  it  should,  under  such  circum- 
stances, remand  the  cause  to  the  court  of  chancery, 
where  the  evidence  may  be  reffularly  taken,  and 
thereupon  the  issues  ordered  anew.  Watkins  v. 
Carlton,  10  Lelcrh  56a 

While  a  bill  would  ordinarily  be  dismissed,  for 
failure  to  produce  necessary  evidence  on  a  point  in 
a  case,  yet  where  this  Is  largely  due  to  the  conduct 
of  the  defendants,  the  cause  will  be  remanded  for 
further  proceedings.    Darnall  v.  Smith.  26Gratt  878. 

Where  a  bill  filed  to  subject  heirs  to  the  payment 
of  the  bond  of  thelr«  ancestor,  does  not  allege  that 
the  heirs  are  bound  in  the  bond :  but  makes  the 
bond  an  exhibit  with  the  bill,  and  the  answer  does 
not  admit  or  deny  that  the  heirs  are  bound  In  the 
bond  ;  and  before  the  cause  Is  heard  the  bond  is  lost 
out  of  the  papers  In  the  cause,  but  there  is  proof  of 
the  existence  of  the  bond,  but  no  proofs  on  the  ques. 
tlon  whether  the  heirs  were  bound  by  it ;  nor  is  that 
question  made  in  the  court  below  :  but  a  decree  Is 
made  against  the  heir,  it  was  held  that  although 
the  court  of  appeals  would  reverse,  the  decree  for 
want  of  proof  that  the  heir  was  bound,  the  cause 
would  be  sent  back  to  fflve  the  plaintiff  an  opportu- 
nity  to  amend  his  bill,  and  .show  that  the  heir  was 
bound  in  the  bond.    Piper  v.  Douglas,  8  Gratt  871. 

Where  the  circuit  court  sustains  exceptions  to 
depositions,  and  erroneously  excludes  material  and 
Important  evidence  before  passing  on  the  case,  and 
then  finds  contrary  to  what  its  decision  might  have 
been,  had  such  evidence  not  been  excluded,  the 
court  of  appeals  will  reverse  the  case  for  such  er- 
roneous ruling  alone,  and  remand  it  for  farther 
proceedings.  Farmers'  Bank  of  Fairmont  v.  Gould, 
42  W.  Va.  182,  24  S.  E.  Rep.  547. 

Where  plaintiff  in  equity  sets  up  claim  against  a 
mercantile  hoase,  and  the  only  question  put  in  is- 
sue is,  whether  the  house  is  liable,  or  only  an  indi- 
vidual member  of  it.  and  plaintiff  obtains  a  decree 
affalnst  the  house  ;  and.  on  appeal,  the  decree  is  re- 
versed, because.  In  the  opinion  of  appellate  court, 
there  is  no  proof  of  the  liability  of  the  house,  but 
only  of  the  individual  partner  ;  the  appellate  court 
will  not  remand  the  cause  as  to  all  the  parties,  in 
order  to  give  plaintiff  opportunity  to  adduce  fur- 
ther proof  of  the  liability  of  the  house,  but  will  dis- 
miss the  bin  as  to  the  partners  held  not  liable,  and 
remand  the  cause  for  further  proceedings  a«rainst 


the  partner  only  who  is  liable.    Ganninffham  v. 
Smithson.  12  Leiffh  88. 

Where  the  contract  proved  varies  from  that  set' 
up  in  the  bill,  and  the  contract  proved  is  clear  and 
certain  in  its  terms,  and  is  snch  as  a  court  of  equity 
might  properly  enforce,  and  the  court  below  de- 
crees a  specific  execution  of  the  contract  set  out  in 
the  bill,  the  decree  must  be  reversed  :  but  the  ap- 
pellate court  will  not  dismiss  the  bill,  bat  will  re- 
mand the  cause  to  the  court  below,  to  put  the 
plaintiff  to  his  election,  whether  to  have  a  specific 
performance  of  the  "contract  as  proved."  or  to 
have  the  same  rescinded,  and  the  parties  pnt  t» 
9t<Uu  QUO.    Baldenberff  v.  Warden,  14  W.  Va.  897. 

Where  a  bill  of  review  of  a  decree  for  errors  of 
law  is  dismissed  by  the  court  of  chancery,  and  the 
decree  dismissing  the  bill  of  review  is  reversed  by 
the  court  of  appeals,  and  the  orlfinal  decree  re- 
versed, but  it  appears  that  the  plaintiff  in  the 
original  cause  may  have  a  just  claim,  the  original 
cause  will  be  remanded  for  further  proceedings. 
Thornton  v.  Stewart.  7  Leig-h  128.  See  also,  Clark  t. 
Sayres,  48  W.  Va.  88.  85  S.  E.  Rep.  882. 

Where  the  court  of  appeals  reverses  the  jadgmeot 
of  the  lower  court  overruling  a  motion  for  judg- 
ment on  a  forthcoming  bond  on  the  ground  that 
the  bond  is  Informal  and  defective,  it  should  not 
enter  judgment  for  the  appellant  unless  it  appears 
that  the  defendant  had  no  other  defence  to  make  to 
the  bond  than  that  upon  which  the  appellate  court 
has  decided.  Irvln  v.  Eldridge,  1  Wash.  161:  Lewis 
V.  Thompson,  2  H.  &  M.  100;  Anderson  v.  Leltch.  1 
Leigh  468. 

Declaration  Defective.— When  a  declaration  Is  de- 
fective and  the  judgment  upon  it  Is  therefore  re- 
versed, and  yet  the  declaration  shows  a  just 
demand,  if  properly  asserted,  plaintiff  will  not  be 
turned  out  of  the  court,  but  the  cause  will  be  re- 
manded for  further  and  correct  proceedings. 
Shelton  v.  Welsh,  7  Leigh  175. 

Bill  Insufficient.— Where  the  bill  is  insufficient  but 
the  proof  shows  the  plaintiff  is  entitled  to  relief 
upon  the  cause  of  action  Imperfectly  stated  In  the 
bill,  and  the  decree  Is  reversed,  the  cause  wlU  be 
remanded,  with  leave  to  amend  the  bill.  McClaln 
V.  Batton.  60  W.  Va.  121,  40  S.  E.  Rep.  609. 

3ulng  In  Wrooff  Character.— If  the  plaintiff  has  an 
Interest  in  the  subject  of  a  suit  though  he  has  sued 
In  a  wrong  character,  the  appellate  court,  whilst  It 
will  reverse  a  decree  in  his  favor,  will  not  dismiss 
the  bill,  but  will  send  it  back  that  It  may  be 
amended  as  to  the  parties.    SllUngs  v.  Bumgard- 

ner,  9  Gratt  278. 
Failure  of  Nonresident  to  Qlve  Security  in  Attack- 

ment.— The  plaintiff  in  an  attachment  in  equity  Is  a 
nonresident  of  the  state,  and  In  the  progress  of  the 
cause  is  required  to  give  security  for  the  costt 
within  sixty  days.  He  does  not  give  It,  but  the  court 
proceeds  to  decree  In  his  favor.  On  appeal  the  de^ 
cree  is  reversed.  In  remanding  the  cause  the  ap- 
pellate court  will  not  direct  the  suit  to  be  dismissed, 
but  will  direct  that  he  be  allowed  a  reasonable 
time  to  comply  with  the  order.  Anderson  v.  John- 
son, 82  Gratt.  668. 

Want  of  Reference.— When  a  decree,  in  favor  of  ^he 
vendor,  against  the  purchaser  of  lands,  and  sundir 
personal  property,  is  reversed,  and  the  cause  re- 
manded for  a  reference  of  the  title,  and  a  survey  ta 
be  made  before  commissioners,  the  court  of  appeals 
will  direct  that  the  appellant  have  liberty  to  show, 
and  prove  to  them,  if  he  can,  what  parts  of  the  per- 
sonal property  stipulated  for  were  not  delivered 
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under  the  contract,  and  the  value  thereof :  al- 
thouffh  the  court  would  not  have  remanded  the 
cause  for  that  purpose  alone.  Beverley  v.  Lawson. 
3Manf.S17. 

HwMlings  Unoertaln.— Where  in  a  suit  in  equity, 
the  rlffhts  of  the  parties  Involve  the  decision  of 
questions  which  were  not  put  in  issue  by  the  plead- 
ings, or  were  so  vacne  and  uncertain  as  not  to 
inform  the  opposite  party  of  what  were  the  issues, 
between  them,  so  as  to  prepare  his  case  in  a  way  to 
secure  a  full  investigation  by  the  court,  and  a  de- 
daion  according  to  the  very  riarht  of  the  case,  and 
which  would  do  justice  to  all  concerned,  the  appel- 
late court,  will  reverse  the  decree  of  the  court 
below,  and  send  the  cause  back,  with  leave  to  the 
parties  to  amend  their  pleadings.  Nash  v.  Nash,  28 
Gratt  AM. 

3L  ErrscT  or  Rsversal  on  Dkpkndbkt,  Dbcbbss 
AMD  JuDGMsivTS.— Where  there  is  an  appeal  from 
the  decrees  in  two  causes,  one  a  decree  for  money 
and  the  other  a  decree  to  enforce  the  former,  a 
reversal  of  the  decree  for  the  money  will  operate 
as  an  implied  reversal  of  the  decree  in  the  latter. 
BDanoke  St  Ry.  Co.  v.  Hicks  (Va.),  82  S.  £.  Rep.  790. 

Where  a  subsequent  decree  is  based  solely  upon  a 
previous  decree  in  the  same  cause,  the  reversal  of 
tbe  earlier  decree  will  necessarily  result  in  the  re- 
versal of  the  latter.  Jones  v.  Gillespie.  82  W.  Va.  948, 
«&£.Rep.  23& 

Where  a  decree  is  reversed,  the  judflrment  on  a 
forthcominer  bond  shoo  Id  also  be  set  aside.  McCor- 
mick  V.  BaUey,  17  W.  Va.  685. 

Reverasl  In  Part.— It  Is  familiar  doctrine  that 
vhere  a  decree  Is  reversed  in  part,  and  affirmed  as 
to  the  residue,  such  reversal  does  not  destroy  the 
lien  of  soimuch  of  the  decree  as  Is  affirmed.  Shep- 
herd V.  Chapman,  83  Va.  215.  2  S.  E.  Rep.  278:  Moss  v. 
Moorman.  24  Oratt  97. 

4.  RiSTiTUTiON.— "The  record  in  the  appellate 
coart  seldom  presents  the  facts  on  which  to 
base  a  specific  order  of  restitution.  The  power 
of  the  lower  court  to  repair  the  injury  occa- 
sioned by  its  own  wrongful  adjudication  is  not 
derived  from,  or  dependent  upon,  a  mandate  of 
r»titation  issued  by  the  appellate  court  upon 
rerersal  of  the  lower  court,  but  Is  substantially  the 
same  which  the  lower  court  exercises  when  its  own 
process  has  been  abused  or  used  without  authority. 
Hence  the  performance  of  the  reversed  decree  be- 
inff  made  to  appear,  as  was  done  in  this  case,  by  the 
record  in  the  lower  court,  an  order  or  decree  of 
restitution  may  be  made  upon  motion,  a  rule  in  the 
natare  of  a  scire  /acias,  on  proper  pleadinsrs,  with 
notice  to,  or  appearance  by  or  for.  the  parties  in 
Interest"  Keck  v.  Allender,  42  W.  Va.  420,  26  S.  E. 
Hep.  487. 

in  a  decree  of  reversal,  the  appellate  court  will  if 
requested,  farther  direct  that  in  case  the  money 
and  costs  recovered  by  the  appellee  shall  have  been 
Mid.  the  same  be  refunded,  with  lawful  interest 
^m  the  time  of  payment  Stanard  v.  Brownlow, 
'Mnnf.  229. 

Where,  in  a  suit  by  a  turnpike  company,  plaintiff 
UilH  to  prove  its  Incorporation  and  there  is  a  sale  of 
defendant's  land  under  a  decree  in  the  cause  and  a 
toal  decree  directing  the  purchaser  to  pay  the  pur- 
chase money  to  the  plaintiff  and  tbe  defendant 
appeals,  the  court  of  appeals  would  reverse  the 
decree  and  dismiss  the  bill  but  for  the  injury 
thai  such  a  decree  would  do  to  the  appellant; 
hat  the  purchase  money  beinff  in  tbe  hands  of 
tbe  purchaser  the  court  of  appeals  will  reverse 


so  much  of  the  decree  as  directs  the  purchase  money 
to  be  paid  to  the  plaintiff  and  remand  the  cause  with 
direction  to  have  the  purchase  money  collected  and 
paid  to  the  appellant  and  then  to  dismiss  th«  bill  at 
the  cost  of  the  plaintiff.  Bowyer  v.  Giles,  etc.. 
Turnpike  Co.,  9  Gratt  109. 

Where  a  court  of  equity  erroneously  cancelled 
deeds,  and  ordered  a  conveyance  to  be  made  to  the 
plaintiffs  and  directed  a  writ  of  possession  to  issue 
to  put  them  in  possession  of  the  land,  and  the  court 
of  appeals  reversed  the  decree  on  appeal  granted 
without  supersedeas,  it  will  not  dismiss  the  bill,  but 
will  remand  the  cause  with  instructions  to  place  the 
parties  in  statu  cuo  and  then  dismiss  the  bill.  Wil- 
son V.  Harper,  26  W.  Va.  179. 

Appellants  entltted  to  restitution  will  not  be 
compelled  to  wait  until  a  fund,  the  existence  of 
which  Is  uncertain,  is  ascertained  by  a  commis- 
sioner, when  there  is  another  fund,  which  they 
have  a  right  to  have  restored,  already  ascertained. 
Keck  V.  Allender,  42  W.  Va.  420.  28  S.  E.  Rep.  487. 

Where  judirment  Is  recovered  by  a  plaintiff  in  an 
action  of  unlawful  detainer  before  a  justice,  and 
under  it  a  writ  of  possession  issues,  and  the  de- 
fendant is  turned  out  of  possession,  and  then  an 
appeal  is  arranted,  and  then,  before  trial  of  the  case, 
the  plaintiff  moves  the  dismissal  of  his  action,  and 
declares  that  he  will  not  farther  prosecute  it  the 
court  if  asked,  should  award  a  writ  of  possession 
to  restore  possession  of  the  land  to  the  defendant, 
and  It  Is  not  error  to  refuse  such  dismissal  except 
on  condition  of  the  plain  tiff  makinar  such  restitution. 
The  dismissal  may  be  entered  later.  McCormlck  v. 
Short  49  W.  Va.  1,  37  S.  E.  Rep.  769. 

No  statute  of  limitation  can  run  so  as  to  bar  an 
order  of  restitution  In  a  cause  which  has  been  a 
pending  cause  continuously  down  to  the  entering-  of 
the  decree  complained  of.  Keck  v.  Allender,  42  W. 
Va.  420,  26  S.  fi.  Rep.  487. 

In  Criminal  Cases.— When  a  pecuniary  judgment 
has  been  rendered  against  a  defendant  in  a  crim- 
inal case,  and  he  pays  It  and  upon  appeal  the 
judgment  is  reversed,  the  cause  will  be  remanded 
to  the  court  below,  for  an  order  of  restitution  to  be 
made  therein,  if  the  money  is  yet  in  the  hands  or 
power  of  the  court    Old's  Case,  18  Gratt  916. 

Action  at  Law.— Money  levied  by  the  sheriff  upon  a 
judgment  which  Is  afterwards  reversed,  cannot  be 
recovered  back  by  general  indebitatus  assumpsit  for 
money  had  and  received,  without  proof  that  the 
money  was  actually  received  by  the  plaintiff,  or 
applied  to  his  use.  Isom  v.  Johns,  2  Munf.  272 ; 
Eubank  v.  Ralls,  4  Leigh  806. 

K.  EXECUTION  OF  DECREE.-"  When  tbe  su- 
preme  court  of  appeals  has  executed  its  power.  In  a 
cause  before  It,  and  Its  final  decree  or  judgment  re- 
quires some  further  act  to  be  done,  it  cannot  issue 
an  execution,  but  will  send  Its  decree  to  the  court 
below  to  be  executed.  Whatever  was  before  the 
court,  and  disposed  of.  Is  considered  finally  settled. 
The  Inferior  court  Is  bound  by  the  decree,  as  the 
law  of  the  case,  and  must  carry  it  into  execution  ac- 
cording to  the  mandate.  They  can  examine  it  for  no 
other  purpose  than  execution,  or  give  any  other  or 
further  relief,  or  review  it  on  any  matter,  decided 
on  appeal,  for  error  apparent,  or  Intermeddle  with 
It,  further  than  to  settle  so  much,  as  has  been  re- 
manded." Henry  v.  Davis,  18  W.  Va.  280:  Mason  v. 
Bridge  Co.,  20W.  Va.  228. 

A  judgment  or  decree  of  the  court  of  appeal 
takes  effect,  at  latest,  from  Its  date,  not  from  the 
receipt  and  recordation  of    the  mandate    In   the 
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office  of  the  court  below.  Lonar  ▼.  Perine,  44  W.  Va. 
243,  88S.  £.  Rep.  701. 

Mandamus  Is  the  proper  remedy  to  compel  the  cir« 
cult  Judfire  or  court  to  comply  with  the  mandate  of 
the  court  of  appeals.  Koonce  v.  Doolittle,  48  W.  Va. 
698.  37  S.  E.  Rep.  644. 

L.  CX>STS  IN  APPELLATE  COURT.— For  princi- 
ples ffovemlnflr  costs  in  the  appellate  court,  see 
monofirraphlc  note  on  **  Costs  **  appended  to  Jones  t. 
Tatum,  19  Qratt  730. 

Ccrtlfiaition  of  Jad^mcnt  to  Lower  Court.— The  pro- 
vision of  i  4060  of  the  Code  requlrlnir  the  judg- 
ment of  the  appellate  court  to  be  certified  to  the 
trial  court  and  entered  by  the  latter  as  its  judg- 
ment, is  substantially  complied  with  by  simply  tran- 
scribinsr  the  judgment  of  the  appellate  court  on  the 
order  book  of  the  trial  court  Reed's  Case,  98  Va. 
817.  86  S.  E.  Rep.  309. 

VIL  PRESUMPTIONS  ON  APPEAL. 

1.  Qbnbbajult.— Where  the  contrary  does  not  ap- 
pear by  the  record,  by  bill  of  exceptions  or  other- 
wise, the  judgment  or  decree  of  a  court  of  competent 
jurisdiction,  will  always  be  presumed,  on  appeal,  to 
be  rl£'ht  and  founded  on  sufficient  evidence.  Har- 
man  v.  City  of  Lynchburg,  88  Gratt.  87  ;  Saunders 
V.  Griirffs,  81  Va.  506 ';  Joslyn  v.  Bank,  86  Va.  287, 10  S. 
E.  Rep.  166;  Cunningham  v.  Mitchell,  4  Rand.  180  ; 
Wriffht  V.  Smith,  81  Va.  777 ;  Board  of  Supervisors 
V.  Dunn.  27  Gratt  606,  619 ;  Spotts  v.  Com.,  85  Va.  581, 
8  S.  E.  Rep.  875;  Fry  v.  Leslie.  87  Va.  369,  282,  12  S. 
E.  Rep.  671 ;  Shipman  v.  Fletcher.  91  Va.  478,  22  S. 
E.  Rep.  466 ;  Sarereant  v.  Irvinff.  8  Va.  Dec.  888; 
Malrs  V.  Gallahue,  9  Gratt  94 :  Neale  v.  Farin- 
holt  79  Va.  54 ;  McClure-Mabie  Lumber  Co.  v. 
Brooks.  46  W.  Va.  783.  34  S.  E.  Rep.  921 :  Robert- 
son V.  Harmon,  47  W.  Va.  500,  85  S.  E.  Rep.  832; 
Tully  V.  Despard.  31  W.  Va.  370,  6  S.  E.  Rep.  927; 
Retnhard  v.  Baker,  13  W.  Va.  811;  Campbell  v. 
Huffhes,  12  W.  Va.  210 ;  Richardson  v.  Donehoo,  16 
W.  Va-  685;  Kinar  v.  Burdett  12  W.  Va.  688 ;  Cam- 
den V.  Haymond,  9  W.  Va.  680,  692  ;  Shrewsbury  v. 
Miller.  10  W.  Va.  115 ;  Kuykendall  v.  Ruckman.  2  W. 
Va.  332  ;  Probst  v.  Braeunllch,  24  W,  Va.  356  ;  Grif- 
fith V.  Corrothers,  42  W.  Va.  60.  24  S.  E.  Rep.  669. 

The  presumption  in  favor  of  the  regularity  of  the 
proceedings  in  a  court  of  general  jurisdiction  is  as 
strong  in  an  appellate  court,  as  where  the  judgment 
^s  colltUerally  attacked.    Hill  v.  Woodward.  78  Va.  765. 

The  presumption  in  favor  of  the  regularity  of  the 
proceedings  of  courts  extends  to  every  step  and 
part  thereof,  and  the  burden  is  on  him  who  alleg-es 
irregularity  to  show  affirmatively  by  the  record 
that  the  irregularity  exists.  Dove  v.  Com.,  82  Va. 
301  ;  Smith  v.  Hutchinson,  78  Va.  683. 

But  this  principle  has  no  application  in  a  case 
where  the  decision  of  the  lower  court  proceeded, 
not  upon  the  credit  to  be  given  to  the  witnesses,  but 
upon  a  rule  of  law  supposed  by  it  to  be  correct 
but  in  fact  erroneous.  Cheatham  v.  Hatcher,  80 
Gratt.  56. 

Error  Mast  Appear  by  the  Record.— Upon  a  superse- 
deas being  obtained  to  a  judgment  it  is  the  duty  of 
the  appellants  to  take  a  certificate  of  the  facts 
proved,  or  a  bill  of  exceptions  containing  the  evi- 
dence and  thus  show  affirmatively  that  there  is 
error  in  the  judg'ment,  otherwise  the  appellate 
court  is  bound  to  conclude  that  the  decision  was 
warranted  by  the  evidence  adduced  on  the  trial. 
Gunn  V.  Turner,  21  Gratt  382;  Cooper  v.  Hepburn.  15 
Gratt  561 ;  Ball  v.  Cox,  29  W.  Va.  407,  1  S.  E.  Rep.  673. 

Where  no  formal  bills  of  exception  appear  from 


the  record  to  have  been  filed  to  any  ruling  whlcb 
was  made  prior  to  the  rendition  of  the  verdict  kdi, 
all  exceptions  or  points  saved,  duriner  the  trial, 
must  be  considered  as  having-  been  abandoned. 
Whalen's  Case.  90  Va.  544, 19  S.  E.  Rep.  182. 

Cannot  Supply  BMentlal  Part  of  Record.— It  is  a 
settled  principle  that  the  presumption  that  a  court 
of  g-eneral  jurisdiction  acts  risrhtly  cannot  supply 
an  essential  part  of  the  record  in  a  felony  case. 
Spurg-eon's  Case,  86  Va.  652,  10  S.  E.  Rep.  979;  Shelton 
V.  Com..  89  Va.  450, 16  S.  £.  Rep.  355. 

The  rule  that  a  court  of  general  jurisdiction,  act- 
inff  within  the  scope  of  Its  authority,  is  presumed  to 
act  riffhtly  and  to  have  jurisdiction  to. render  the 
judgment  it  pronounces,  until  the  contrary  appean. 
applies  only  as  to  those  matters  concerning'  which 
the  record  is  silent;  nor  can  it  operate  to  supply 
jurisdictional  facts  which  the  return,  according  to 
the  statute,  must  show  affirmatively,  e.  a.  that  serr- 
ice  of  process  on  an  officer  of  a  corporation  was  In 
the  county  of  his  residence,  which  is  required  to 
be  shown  by  the  return.  Shenandoah  V.  R.  Ca  t. 
Ashby,  86  Va.  232,  9  S.  E.  Rep.  1008. 

4.  Pbocsss. 

Porm.— Plaintiff  having  sued  out  a  summons 
ag'ainst  defendant  to  answer  her  action,  and  judg- 
ment  being*  entered  by  default,  it  does  not  ex- 
pressly appear  of  record,  that  the  defendant  was  a 
person  against  whom  the  summons  was  the  proper 
process  under  the  statute,  1  Rev.  Code,  ch.  128.  S 
66.  but  defendant  appeared  in  term  to  have  pro- 
ceedings at  rules  corrected,  and  did  not  object  to 
the  summons  as  improper  process.  Held^  the  oonrt 
will  presume  it  was  the  proper  process.  Wsmn  ▼. 
Wyatt,  11  Leiffh  584. 

Service.— In  the  absence  of  evidence  showing 
affirmatively  that  process  had  not  been  executed 
on  one  of  the  parties  defendant  the  court  below, 
being*  a  court  of  competent  jurisdiction,  and  boUi 
the  subject-matter  and  parties  bein?  within  that 
jurisdiction,  the  judffment  "is  presumed  to  be  right 
until  the  contrary  is  shown." 

It  is  not  sufficient  merely  to  raise  a  doubt  nor  is  It 
necessary  that  there  be  an  express  averment  in 
the  record  that  the  party  was  served  with  process. 
Hill  V.  Woodward,  78  Va.  765;  Saunders  v.  Griggs. 
81  Va.  506. 

5.  PLBADING8. 

Allowance.— A  special  plea  is  offered,  and  the  plain- 
tiff objects  to  its  bein?  filed,  but  the  ground  of  bis 
objection  does  not  appear.  The  record  only  shows 
that  the  special  plea  was  filed  a  year  after  the  gen- 
eral issue  had  been  pleaded.  An  appellate  coart 
cannot  say  that  the  plea  was  improperly  received. 
Mag-gort  v..  Hansbarg*er,  8  Leigh  532;  Williams  t. 
Knights,  7«W.  Va.  835. 

Rejection.— The  decision  in  White  v.  Toncray.  • 
Leigh  347,  that  where  pleas  are  rejected,  an  appel- 
late court  will  take  it  to  have  been  riffhtly  done  un- 
less the  defendant  has  excepted,  approved  and 
acted  on.    Herrlng*ton  v.  Harkins,  1  Rob.  591. 

Filing  of  Pleadini:s.— Where  pleadings  are  found 
amoufif  the  papers  in  a  cause,  and  are  mentioned  in 
the  cross-bill  as  having  been  filed,  thouffh  there  is 
no  note  of  how  or  when  they  came  into  the  record, 
it  will  be  presumed  that  they  were  duly  filed,  where 
It  is  not  denied  in  the  pleadincrs  and  the  depositions 
show  that  such  parties  were  represented  by  oonnseL 
Smith  V.  Profitt  82  Va.  832,  1  S.  E.  Rep,  67. 

When  it  appears  of  record  that  the  infant  defend- 
ants appeared  and  answered  by  their  guardian  otf 
litem,  and  that   there   was  a  general   replication 
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thereto,  it  will  be  presnined  in  the  court  of  appeals 
that  the  answer  was  reffolarly  filed,  thonsrh  the 
answer  itself  is  not  found  amonar  the  papers  in  the 
record.   Smith  v.  Henkel,  81  Va.  534. 

Where  the  record  does  not  show  when  an  amended 
hill  and  answer  were  filed,  and  the  court  below 
intKeeds  to  hear  the  cause  upon  them  without  ob- 
}ectioa,  the  appellate  court  will  consider  them  as 
properly  filed.    Henderson  v.  Alderson,  7  W.  Va.  217. 

OvermllBf  of  Demorrer.— Where  It  appears  that  the 
court  has  adjudired  the  principles  of  a  cause  in  favor 
of  the  plaintiff,  it  will  be  presumed  that  a  demurrer 
was  overruled  though  the  record  does  not  show  what 
was  done  with  it.  Smith  v.  Profitt,  82  Va.  882, 856. 1 S. 
£.  Rep.  07 ;  Matthews  v.  Jenkins,  80  Va.  468  :  Hinch- 
nan  v.  Ballard,  7  W.  Va.  152 ;  Hood  v.  Maxwell.  1 W. 
Va.  819, 887 :  Bantz  v.  Basnett,  12  W.  Va.  777.  See 
moDosrraphlc  not4  on  "Demurrers"  appended  to 
Com.  T.  Jackson.  8  Va.  Cas.  501. 

Swtelnliv  Demurrer.— Where  the  court  below 
sustains  a  demurrer  to  the  declaration,  but  does 
not  state  the  ground  on  which  it  acted,  if  the  Judar- 
ment  is  rifirht  for  any  reason,  the  court  of  appeals 
will  presume  that  the  court  below  acted  on  that 
reason  and  affirm  its  Judgment  Bigg  v.  Parsons,  80 
W.  Va.  528, 8  S.  E.  Bep.  81. 

Mtttoa  for  Rehearing  or  Bill  of  Review— Comfrflaiice 
with  ReqaireoMiits.— Where  a  writ  of  error  is  taken 
to  the  action  of  the  lower  court  in  overruling  a 
petition  for  rehearing  or  bill  of  review,  it  will  be 
presumed  that  such  petition  or  motion  was  in 
writing,  presented  in  due  form  and  containing  the 
requisite  averments.  Scott  v.  Rowland,  82  Va.  484, 
4  &  E.  Rep.  306. 

&  EVIDENCS. 

AdalssioB.— A  party  complaining  of  the  admission 
of  improper  evidence,  must  state  the  facts  or  the 
evidence  in  his  bill  of  exceptions,  from  which  it  will 
appear  affirmatively  to  the  appellate  court  that  the 
eridence  was  improper,  otherwise  it  will  be  pre- 
sumed that  the  lower  court  did  not  err  in  the 
admission  of  the  evidence.  Carlton,  etc.,  v.  Mays,  8 
W.  Va.  815;  Johnson  v.  Jennings,  10  Gratt  1. 

A  deposition  having  been  taken,  after  the  cause 
vasset  for  hearing  in  the  superior  court  of  chancery, 
and  no  objection  appearing  to  have  been  made  in 
that  court,  the  court  of  appeals  will  presume  that 
80od  cause  was  shown  for  admitting  it.  Stubbs  v. 
BnnreU.8H&M.  586. 

Where  evidence  is  admitted  of  the  general  reputa- 
tion of  the  prosecutrix  in  rape  for  chastity  it  will 
Ik  presumed  that  her  character  had  been  attacked 
vben  the  contrary  does  not  appear  by  the  record. 
Coleman  v.  Com.,  84  Va.  1,  8  S.  E.  Rep.  878. 

•Necdon.— Where  the  evidence  is  not  set  forth  in 
tbe  record,  it  will  be  presumed  that  the  trial  court 
acted  properly  in  rejecting  it.  Fry  v.  Leslie,  87  Va. 
».2gS,  12  S.  E.  Rep.  671. 

Assignment  of  error  in  refusing  to  allow  a  witness 
to  answer  a  certain  question  is  unavailable  in  the 
appellate  court  where  the  record  does  not  show 
What  the  answer  would  have  been.  Taylor's  Case, 
*OTa.  100, 17  S.  E.  Rep.  818. 

Where  parol  evidence  is  excluded,  which  might 
Ik  proper  when  connected  with  a  record,  the  bill  of 
cu:eption  should  state  that  such  record  was  offered. 
Otherwise,  it  will  be  presumed  that  the  parol  evi- 
^Dcc  alone  was  offered.  M'Dowell  v.  Burwell,  4 
Band.  817. 

^■Wcleiicy.— Unless  the  evidence  relied  on  to  re- 
verse a  judgmtfQjt  is  made  a  part  of  the  record  the 
appellate  court  will  presume  that  the  judgment  was  I 


supported  by  sufficient  evidence.    Preston  v.  Audi- 
tor, 1  Call  471;  Winston  v.  Overseers.  4  Call  857. 

Upon  the  hearing  of  a  rule  against  a  person  to 
show  cause  why  he  should  not  give  up  possession  of 
a  certain  tract  of  land  which  had  been  sold  to 
another  under  a  decree  of  court,  the  court  makes  a 
decree  which  shows  that  the  court  heard  the  cause 
upon  the  rule,  the  answer  thereto,  •  •  •  and 
upon  the  depositions  taken  upon  the  rule,  and  the 
evidence  of  the  witnesses  adduced  in  open  court, 
but  the  record  does  not  show  what  "the  evidence  of 
the  witnesses  adduced  in  open  court"  was.    Held: 

The  appellate  court  will  not  assume  that  the  court 
below  erred  in  its  decree  when  the  testimony  that 
was  had'before  that  court  has  not  been  preserved 
and  is  not  before  the  appellate  court.  Paxton  v. 
Rucker,  15  W.  Va.  547. 

Where  the  bill  of  exceptions  fails  to  give  the  evi- 
dence before  the  jury,  the  court  of  appeals  will  pre- 
sume that  the  verdict  was  correct  even  though 
there  are  depositions  in  the  record,  if  it  does  not 
appear  that  they  were  the  ofdy  evidence.  A^'res  v. 
Robins,  80  Oratt  105. 

Where  all  the  evidence  is  not  certified,  it  will  be 
presumed  that  there  was  some  evidence  not  set  out 
In  the  record  which  justified  the  verdict  of  the  jury. 
Adams  V.  Hays,  86  Va.  158,  9  S.  E.  Rep.  1019. 

Upon  a  bill  for  a  new  trial  of  an  action  at  law,  on 
the  ground  of  after-discovered  evidence,  the  record 
of  the  case  at  law  not  showing  what  evidence  was 
before  the  jury,  or  what  facts  were  proved  on  the 
trial,  and  the  chancery  record  not  giving  that  in- 
formation ;  and  the  same  judge  who  tried  the  cause 
at  law,  having  dissolved  the  injunction  and  dis- 
missed the  bill,  the  appellate  court  has  not  the  ma- 
terials to  enable  them  to  review  the  decree  ;  but 
must  presume  it  to  be  correct  Markham  v.  Boyd. 
28  Qratt  544. 

Where  a  judgment  was  rendered  against  a  party 
as  principal  on  a  bond  who  claims  that  he  was 
surety,  in  the  absence  of  any  evidence  in  the  record 
on  the  subject  it  will  be  presumed  that  the  lower 
court  had  evidence  that  he  was  principal  and  not 
surety.    Cunningham  v.  Mitchell,  4  Rand.  189. 

Where  accused  was  indicted  for  selling  liquor  at 
PriUman's  precinct,  in  the  county  of  Franklin, 
without  a  license,  the  jury  found  him  guilty,  and 
he  moved  to  arrest  the  judgment  because  the  proof 
was  not  that  he  sold  at  the  house  or  within  the  cur- 
tilage at  PrlUman's  precinct,  but  in  the  woods  some 
three  or  four  hundred  yards  from  the  house,  and 
the  court  overruled  the  motion  and  rendered  judg- 
ment on  the  verdict,  it  not  appearing  that  the  bill  of 
exceptions  contained  all  the  evidence,  the  court  of 
appeals  must  presume  that  there  was  proof  that  the 
sale  of  liquor  was  at  PrlUman's  precinct,  and  that 
it  was  in  the  county  of  Franklin.  Massie's  Case,  80 
Gratt  841. 

But  where  in  an  action  on  a  negotiable  note  the 
lower  court  certifies  that  the  certificate  of  the  evi- 
dence contains  all  the  evidence  adduced,  and  it 
does  not  appear  by  the  certificate  that  the  note  was 
offered  in  evidence,  it  cannot  be  presumed  that  it 
was  offered.  Davis  v.  Poland,  02  Va.  225, 23  S.  E.  Rep. 
298. 

Where  the  court  below  certifies  the  facts  proved, 
the  finding  of  the  jury  in  favor  of  the  plaintiff,  does 
not  raise  the  presumption  that  there  was  evidence 
before  the  jury  of  a  fact  essential  to  the  plaintiff's 
case,  where  such  fact  is  not  certified,  and  the  certi- 
ficate purports  to  set  out  all  the  facts  proved.  Ang- 
lin  V.  Bottom.  8  OratL  1. 
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7.  Instructions.— Until  the  contrary  appears  by 
bill  of  exceptions  it  will  be  presumed  that  the  action 
of  the  court  below  in  srivinff  or  refusing*  an  iustrnc- 
tion  was  correct.  Shepherd  v.  McQuilkin,  2  W.  Va. 
00;  Wise  V.  Postlewait,  8  W.  Va.  468;  Fitzhuffh  v. 
Fltzhuffh.  11  Gratt.  800;  Hood  v.  Maxwell,  1  W.  Va. 
819,  888.  See  also,  monographic  noU  on  "Instruct 
tions**  appended  to  Womack  y.  Circle,  88  Gratt  198. 

Where  the  court  refuses  an  Instruction  to  the 
jury,  the  appellate  court  would  not  reverse  tbe 
judgment,  unless  enough  of  the  evidence  had  been 
set  out  in  the  exception  to  show  the  relevancy  and 
propriety  of  the  instruction,  because  error  must 
affirmatively  appear;  and  for  the  same  reason,  if 
the  court  gives  the  instruction,  before  the  appellate 
court  will  reverse  the  judgment  the  record  must 
sbow  the  instruction  wronir.  or  that  it  could  not,  in 
any  aspect  of  the  case  be  properly  given.  Kinsley 
V.  Monongalia  County,  81  W.  Va.  464,  7  S.  E^Rep.  445; 
Powell  V.  Tarry.  77  Va.  260. 

Where  a  court  refuses  to  give  an  instruction 
asked,  and  Its  opinion  is  excepted  to,  if  the  bill  of 
exceptions  does  not  state  that  evidence  was  offered 
tending  to  prove  the  case  supposed  by  the  instruc- 
tion, and  the  court  has  simply  declined  to  give  the 
instruction,  such  refusal  may  perhaps  be  justified, 
on  the  ground  that  the  case  was  merely  hyi>otheti- 
cal,  and  the  Instruction  asked  on  an  abstract  ques- 
tion. But  If  the  court  not  only  declines  to  give  the 
instruction  asked,  but  proceeds  to  give  another  in 
lieu  thereof,  the  inference  is  a  reasonable  one,  that 
thete  was  evidence  tending  to  prove  the  case  sup- 
posed, and  the  appellate  court  will  not  only  enquire 
whether  the  law  is  correctly  expounded  in  the  in- 
struction given,  but  will  also  enquire  whether  it  is 
correctly  stated  in  the  Instruction  asked.  Chapman 
V.  Wilson,  1  Rob.  287. 

8.  Ordeb  Summoning  Grand  Jury.— Where  the 
record  does  not  affirmatively  show,  that  an  order  to 
summon  aarrand  jury  was  made.  In  the  silence  of 
the  record,  it  will  be  presumed  that  such  an  order 
was  made.  The  order  itself  is  not  a  necessary  part 
of  the  record  of  the  case,  since  the  commencement 
of  the  case  was  the  finding  of  the  indictment,  and 
that  was  necessarily  subsequent  to  the  makinff  of 
the  order.  Robinson  v.  Com.,  88  Va.  900, 14  S.  E.  Rep. 
087. 

9.  Change  of  Date  of  Offense  in  Indictment.— 
Where  an  orig'lnal  indlctmentis  brought  before  the 
appellate  court,  and  it  appears  upon  inspection 
thereof  that  the  date  of  the  year  in  which  the  of- 
fense is  charged  to  have  been  committed  has  been 
changed,  the  appellate  court,  in  the  absence  of  any- 
thing in  the  record  to  show  when  the  chanare  was 
made,  will  presume  that  the  same  was  made  before 
the  finding  of  the  Indictment  State  v.  Ball,  80  W. 
Va.  882.  4  S.  £.  Rep.  (M5. 

10.  Denial  of  Right  to  Be  Tried  Separately.— 
Persons  jointly  indicted  cannot  be  tried  juintly 
without  the  concurrent  election  of  themselves  and 
the  attorney  for  the  commonwealth.  Either  has 
the  right  to  demand  a  separate  trial.  But  even  if  it 
were  otherwise,  and  the  accused  had  the  election  to 
be  tried  separately  or  jointly  where  the  record  is 
silent  on  the  subject  of  election,  the  appellate  court 
will  not  presume  that  any  rig-ht  has  been  denied 
the  accused,  where  she  has  been  tried  separately, 
in  the  absence  of  anything  in  the  record  to  show  that 
she  elected  to  be  tried  jointly  and  that  the  right 
was  denied  her.  Barnes  v.  Com.,  92  Va.  794,  28  S.  E. 
Rep.  784. 

11.  Denial  of  Right  to  Hate  Counsel.— Every 


person  accused  of  crime  has  a  right  to  have  coun- 
sel to  aid  him  in  his  defence,  but  no  one  is  compelled 
to  employ  counsel.  If  the  record  fails  to  show 
whether  the  accused  had  counsel  or  not,  or  even  if 
it  shows  that  he  did  not  have  counsel,  it  is  not 
ground  for  reversal,  unless  it  further  appears  that 
the  right  to  have  counsel  was  denied.  It  is  not  to 
be  presumed  that  the  riffht  was  denied.  Barnes  v. 
Com.,  92  Va.  794 ,  28  S.  E.  Rep.  784. 

Keeping  Prisoner  in  Irons.— When  the  record  is 
silent  as  to  whether  there  was  or  was  not  any  vaUd 
excuse  for  retaininff  the  irons  upon  the  prisoner 
duriuff  trial,  the  appellate  court  will  presume  that 
the  court  below  exercised  a  sound  and  reasonable 
discretion  in  not  causiuff  them  to  be  removed. 
State  V.  Allen.  45  W.  Va.  66,  80  S.  E.  Rep.  209. 

12.  Discharge  of  Jury.— If  it  does  not  appear  on 
the  record  that  the  defendant  objected,  it  will  be 
presumed  in  the  appellate  court  that  the  court 
below  discharged  the  jury,  empaneled  and  sworn 
in  the  case,  for  sufficient  cause,  and  with  the  con* 
sent  or  acquiescence  of  the  defendant  Dye  v.  Oom.. 
7  Gratt  602. 

18.  Special  Term  of  Court— Compliance  with 
Provisions  of  Statute.— So  where  a  special  term 
is  held  under  S  8060,  Code  Va.  1887.  it  will  be  pre- 
sumed that  all  the  provisions  of  that  act  were  com- 
plied with.  Harman  v.  Copenhaver,  80  Va.  886. 17  S. 
E.  Rep.  482. 

14.  Adjournment.— If  it  does  not  appear  affirma- 
tively that  adjournments  were  irrefirnlar,  in  the 
absence  of  objection  on  that  ground  in  the  court 
below,  an  appellate  court  will  presume  that  they 
were  regular.    Hill  v.  Bowyer,  18  Gratt  864,  881. 

15.  Verdict.— A  verdict  of  a  jury  is  taken  to  be 
correct  in  an  appellate  court  where  the  record 
contains  none  of  the  evidence  before  the  jury. 
McClure-Mabie  Lumber  Co.  v.  Brooks,  46  W.  Vs. 
788,  84  S.  E.  Rep.  921. 

16.  Remanding  Cause.— Under  the  statute,  %  0^ 
ch.  178.  Code  1873,  if  the  record  states  that  the  canse 
was  remanded  *'for  good  cause  shown  or  by  con- 
sent,** It  win  be  presumed  In  the  absence  of  evidence 
to  the  contrary  that  such  action  was  correct  yet  if 
the  record  does  not  so  state,  it  will  not  be  presumed 
that  it  was  "by  consent  of  parties  or  for  good 
cause  shown,"  and  the  judgment  will  be  reversed, 
nor  need  objection  have  been  made  in  the  lower 
court  as  it  would  have  been  unavailinff.  Wynn  ▼. 
Heninger.  82  Va.  172. 

Where  a  demurrer  is  sustained  and  a  cause  it 
remanded  to  rules  with  leave  to  tbe  plaintiff  to 
amend.  It  will  be  presumed,  the  contrary  not  ap- 
pearing, that  it  was  remanded  at  the  instance  of 
the  plaintiff.  White  v.  Ches.,  etc.,  R.  Co..  26  W.  Va. 
800. 

17.  Setting  Aside  Judgment.— When  a  judgment 
is  set  aside  by  the  court  during  the  term  at  which 
It  was  rendered,  the  appellate  court  will  presnme 
that  It  was  rightfully  set  aside  unless  the  contrary 
affirmatively  appears  by  the  record.  Green  v. 
Pittsburg,  etc.,  R.  Co..  11  W.  Va.  686. 

When  the  bill  of  exceptions  sets  out  the  specific 
grounds  on  which  the  court  set  aside  the  verdict  of 
the  jury,  the  court  of  appeals  will  presume,  unless 
the  contrary  appears,  that  it  acted  on  those  grounds 
alone,  and,  if  those  grounds  are  clearly  insufficient 
that  court  will  reverse  the  order  setting  aside  the 
verdict ;  but,  g-enerally.  it  takes  a  stronsrer  case  to 
reverse  an  order  granting,  than  it  does  one  refusing, 
a  new  trial.    Probst  v.  Braeunlich,;34  W.  Va.  866^ 

18.  Revival  of  Cause.- A  scire  facUu  to  revive  an 
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actton  of  detinae  airalnst  an  administrator,  staonld 
snnrest  the  coming  of  the  property  into  tbe  liands 
of  tbe  administrator,  since  the  death  of  the  testator, 
but,  tbe  tcire  facias  not  beinff  in  the  record  nor  In 
the  clerk's  office  of  the  conrt  below  and  no  objec- 
tk>a  appearinir  to  have  been  taken  to  It  in  that  coart, 
the  conrt  of  appeals  will  presume  that  it  was  in  all 
respects  reffolar.    Hnnt  v.  Martin.  8  Gratt  67& 

Upon  a  plea  of  nul  tiel  record  to  a  sch^s  facitu,  as  tbe 
court  below  has  the  whole  record  before  it,  in  the 
absence  of  the  record  In  the  appellate  conrt,  it  will 
be  presumed,  that  the  part  of  the  record  recited  in 
the  9eir€facUu  was  before  the  court  below,  and  that 
tbe  order  reviyinfir  the  decree  is  correct  Garrison 
T.  Myers.  12  W.  Va.  830. 

19.  issuAKCB  or  Pbeyious  Fi.  Fa.  in  Good  Timb.— 
Tbe  presumption  is.  where  a  Jl.  fa.  is  issued  more 
than  a  year  after  jndffmeot.  not  that  it  is  tbe  first 
Ufa.,  but  the  contrary.  The  burden  of  proof  is  on 
tbe  debtor  to  prove  it  the  first  Spotts  v.  Com.,  86 
Va.  831.  8  S.  E.  Rep.  375. 

sa  Qtjashing  iNQUiBinoN  or  Ad  Quod  Damnum. 
—Where  a  supersedeas  is  granted  to  a  jadarment 
of  tbe  district  court  afflrmluff  a  judgment  of  the 
coanty  court  quashing  an  inquisition  of  ad  quod 
dmnmtm  on  a  petition  to  balld  a  mill,  in  the  absence 
of  a  bill  of  exceptions  to  tbe  court's  opinion  it  will 
be  presumed  that  its  action  was  proper  and  its 
jQdrment  will  be  affirmed.    Noel  v.  Sale.  1  Call  406. 

21.  OvBRBUiJiio  Motion  to  Quabh  Rktubn.— 
Wben  no  exception  is  taken  to  th'e  action  of  the 
court  below  In  overruUner  a  motion  to  quash  a 
return,  it  will  be  presumed  that  its  action  was 
rlffbt    Thompson  v.  Bogrffs,  8  W.  Va.  OS. 

Si.  Heabino  or  Cause.— When  the  record  does  not 
8how  tbat  any  objections  were  made  by  the  appel- 
lant to  the  hearing  of  the  cause,  the  presumption  is 
that  tbe  cause  was  heard  without  objection. 
Gardner  ▼.  Landcraf  t,  6  W.  Va.  86. 

2S.  Setting  or  Cause  roB  Hearing.— In  an  appel- 
late conrt  where  it  does  not  appear  from  the 
record  that  a  cause  in  chancery  was  set  for  bear- 
inf  at' rules  before  it  was  heard,  but  it  does  appear 
tbat  tbe  complainants,  who  are  the  appellees,  had 
a  ritrbt  to  set  it  for  hearing  at  the  rules  precedinsr 
tbe  term  at  which  it  was  heard,  that  the  decree  re- 
cited tbat  it  was  heard  on  the  blU^  answers  and 
exbibits,  and  was  arsrued  by  counsel,  and  the  plead- 
ings presented  a  mere  question  of  law,  there  beiner 
no  issue  of  fact,  it  will  be  presumed  that  it  was 
actually  set  for  hearlufir,  or  tbat  it  was  beard  by 
cooaent    Baney  v.  Heath,  2  Pat.  &,  H.  206. 

24.  That  All  the  Evidence  Was  Filed  by 
CoxMissioNEB  WITH  REPOBT.^It  Will  be  presumed, 
vbere  a  cause  was  referred  to  commissioner  and 
exceptions  filed,  that  he  filed  with  his  report  all  the 
eridence,  as  required  by  Acts  1896,  ch.  8,  %  7.  Cen- 
tral aty  Brick  Co.  v.  Norfolk  &  W.  R.  Co..  44  W. 
Va.S6.SS.  E.  Rep.  028. 

S5i  Recitals  in  Decbees. 

AttachnMiits.— Where  two  decrees  recite  that  the 
case  was  beard  upon  an  attachment  sued  out  and 
leried,  it  will  be  presumed  tbat  an  attacbment  was 
duly  sued  oat  and  levied,  altbouffb  the  attachment 
mentioned  in  the  record  was  quashed.  Taylor  v. 
Cox.  as  W.  Va.  148. 9  S.  E.  Rep.  70. 

^•'•cess.— Where  It  does  not  appear  from  tbe  rec- 
<Td  whether  process  was  duly  served,  or  order  of 
imbllcation  duly  published  and  posted,  or  not,  ex- 
cept from  the  decree,  which  declares  that  "process 
was  duly  served"  or  "order  of  publication  was  duly 
executed  as  to  the  defendants,*'  it  will  be  presumed 


that  it  was  so  served  or  executed.  But  when  the  rec- 
ord shows  the  process  or  order  of  publication,  and 
shows  clearly  that  process  was  not  served  or  order 
of  publication  executed  as  to  any  particular  defend- 
ant, such  declaration  in  the  decree  will  not  raise 
such  presumption  as  to  such  defendant  Styles  v. 
Laurel  Fork  Oil  &  Coal  Co.,  45  W.  Va.  874,  83  S.  B. 
Rep.  287:  Moore  v.  Holt,  10  Oratt  884. 

A  recital  in  a  decree  that  all  the  defendants  had 
been  duly  summoned,  is  conclusive  on  appeal  in  the 
absence  from  the  record  of  anythiner  to  the  con- 
trary. Moore  v.  Qreen,  90  Va.  181,  17  S.  E.  Rep.  872: 
Arnold  v.  Arnold.  11  W.  Va.  449. 

Where  a  decree  states  tbat  an  order  of  publica- 
tion asrainst  an  absent  defendant,  has  been  duly 
published,  it  is  to  be  taken  in  an  appellate  court, 
that  everythinfir  required  by  the  statute  was  done. 
Moore  v.  Holt.  10  Gratt  284. 

Appearance.— Although  one  of  the  defendants  was 
not  served  with  process,  if  the  record  recites  that 
the  defendants  appeared  and  pleaded,  it  will  be 
presumed,  on  appeal,  the  contrary  not  appeariuGr  on 
the  record,  that  the  defendant  who  was  not  served 
with  process  also  appeared  and  pleaded,  and  so 
waived  the  objection  as  he  had  a  riffht  to  do.  Shields 
V.  Bank,  6  W.  Va.  289. 

28.  APPOINTMENT  AND  QUALinCATION  Or  COMMIS- 

sioNEB.— Where  the  order  of  the  circuit  court,  re- 
ferriner  a  cause  to  a  person  to  take,  state  and  settle 
an  account  of  indebtedness,  designates  him  "  a  mas- 
ter commissioner  of  this  court,"  and  there  is  noth- 
ing' In  the  record  to  shew  he  was  not  one  of  the 
commissioners  of  the  court,  held,  the  appellate 
court  win  in  such  case,  consider  him  reg-ularly  ap- 
pointed and  qualified  as  such  commissioner.  Hick- 
man V.  Painter,  11  W.  Va.  888. 

27.  Issuance  or  Gbant.— Defendants  in  ejectment 
rely  upon  an  outstandiner  title  in  a  third  person,  and 
offer  in  evidence  an  abstract  of  the  patent  certified 
by  the  reartster.  which  Is  received  without  objec- 
tion. This  is  to  be  reerarded  in  the  appellate  court 
as  prima  fade  evidence  that  such  arrant  was  is- 
sued, thouffh  the  case  came  up  on  a  demurrer  to  evi- 
dence.   Atkins  V.  LeM^s,  14  Gratt  30. 

28.  FoBECLOSUBB  or  MoBTOAGE.— Thoufirh  the 
time  allowed  for  the  redemption  of  a  mortg'are  be 
only  thirty  days,  an  appellate  court  will  neverthe- 
less presume  that  the  discretion  of  the  court  below 
has  been  properly  exercised.  If  no  application  ap- 
pears to  have  been  made  to  that  court  for  an  exten- 
sion of  time.    Harkins  v.  Forsyth.  11  Leigh  294. 

29.  Death  or  Intestate's  Wife.— Neither  the  bill 
nor  the  answer  referring  to  tbe  wife  of  an  Intestate 
and  tbere  being  no  proof  that  she  Is  alive,  the  ap- 
pellate court  will  presume  tbat  she  is  dead,  in  a  bill 
by  the  children  of  the  Intestate  aaralnst  the  admin- 
istrator.   Thomas  v.  Dawson.  9  Gratt  531. 

80.  That  Offence  Was  Committed  within  the 
Pbbiod  of  Limitation.— After  a  verdict  of  convic- 
tion for  misdemeanor,  an  appellate  court  will 
presume  that  the  offence  was  proved  to  have  been 
within  the  period  of  limitation,  where  the  record 
does  not  show  the  contrary.  Earhart  v.  Com.,  9 
Leigh  671. 

81.  Pbocbedings  to  Open  Road.— Under  the  act  of 
1836,  the  county  courts  having  authority  to  dispense 
with  that  act  in  proceeding's  to  open  a  road  and  to 
proceed  under  the  act  of  1819.  on  appeal  it  will  be 
presumed  that  it  has  made  such  an  order,  where 
it  has  proceeded  under  tbe  former  act  White  v. 
Coleman,  0  Gratt.  138. 

82.  Pbobatb  Pbocbedings.— Upon  an  issue  of  dev- 
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isatfU  vel  non,  the  verdict  of  tlie  jury  In  favor 
of  the  will,  approved  by  tiie  coart  before 
which  the  Issue  was  tried,  concludes  all  mere 
questions  of  fact,  depending  upon  the  credit 
to  be  irlven  to  witnesses.  And,  therefore,  in 
such  case,  in  an  appellate  court,  it  must  be  taken 
that  all  the  requirements  of  the  statute,  in  order 
to  establish  the  will,  were  satisfactorily  proved: 
and  the  identity  of  the  paper  is  one  of  the  facts 
settled  by  the  verdict.    Jesse  v.  Parker,  6  Gratt.  67. 

VIII.  RBVBRSIBLB  ERROR. 

A.  IN  GENERAL. 

1.  Must  Bk  Manifest.— Courts  of  appellate  juris- 
diction cannot  proceed,  in  annullinfir  decrees  from 
which  appeals  have  been  taken,  upon  mere  conject- 
ure or  suspicion  of  error;  the  error  must  be  made 
manifest,  to  the  prejudice  of  the  appellant  Reed 
V.  Nixon.  86  W.  Va.  681, 15  S.  E.  Rep.  416. 

2.  Must  Appbab  bt  the  Rscobd.— Where  an  ap- 
pellant complains  of  a  decree  of  a  circuit  court,  and 
asks  for  a  reversal,  he  must  present  such  a  record  as 
will  make  it  manifest— First,  that  error  has  been 
committed:  and,  secondly,  that  he  has  been  injured 
thereby.  Reed  v.  Nixon,  36  W.  Va.  681,  15  S.  E.  Rep. 
416. 

When  exception  is  taken  to  the  admission  or  ex- 
clusion of  evidence,  or  the  firrantinff  or  refusing  of 
instructions,  or  indeed  to  any  other  ruling*  of  the 
court  below  at  the  trial,  the  bill  should  be  so 
framed,  by  the  insertion  of  proper  matter  as  to 
make  the  error,  if  any,  apparent:  otherwise  the 
exception  will  g-enerally  be  unavalllnsr.  Harman  v. 
Oity  of  LynchburfiT.  88  Gratt  87;  Coleman  v.  Com.,  84 
Va.  1,  8  S.  E.  Rep.  878.  See  srenerally,  monosraphic 
note  on  "  Bills  of  Exception"  appended  to  Stoneman 
V.  Com.,  26  Gratt  887. 

3.  BUBDBN  OF  Proof.— It  is  the  duty  of  the  party 
seeking  to  have  a  decision  reversed,  to  show  that 
there  is  error.  Rowt  v.  Kile,  1  Leigh  216;  Carlton  v. 
Mays,  8  W.  Va.  246;  Furbee  v.  Shay,  46  W.  Va.  786. 
84  S.  E.  Rep.  746. 

B.  MUST  BE  PREJUDICIAL. -Where  it  clearly 
appears  affirmatively  that  an  error  of  the  lower 
court  could  not  affect  the  merits  of  the  case,  nor  in 
any  way  be  prejudicial  to  the  party  appealing,  the 
appellate  court  will  not  reverse  the  judg-ment  on 
the  ffround  of  such  error.  Kincheloe  v.  Tracewells, 
11  Gratt  587;  Moran  v.  Clark,  30  W.  Va.  858.  4  S.  E. 
Rep.  803;  Stinson  v.  Barley,  1  Va.  Dec.  746;  Ogle  v. 
Adams,  12  W.  Va.  218;  Handy  v.  Scott  26  W.  Va.  710, 
717;  Miller  v.  Rose,  21  W.  Va.  291 ;  Fisher  v.  McNulty. 
80  W.  Va.  186, 8  S.  E.  Rep.  598;  Hood  v.  Bloch,  29  W. 
Va.  244,  11  S.  E.  Rep.  910;  Tebbs  v.  Lee,  76  Va.  744; 
Rea  V.  Trotter.  26  Gratt.  585;  James  v.  Gibbs.  1  P.  & 
H.  277;  Coyle  v.  Baltimore,  etc.,  R.  Co.,  11  W.  Va.  94; 
Elliott  V.  Sutor,  8  W.  Va.  87;  Bank  v.  Lockwood,  18 
W.  Va.  392.  482;  Bank  v.  Evans,  9  W.  Va.  878;  Bofirfirs 
V.  Bodkin.  82  W.  Va.  566.  9  S.  E.  Rep.  891;  Ruffner  v. 
Hill,  81  W.  Va.  428,  7  S.  E.  Rep.  18;  Western  M.  &  M. 
Co.  V.  Va.  Cannel  Coal  Co.,  10  W.  Va.  260,  295;  Ander- 
son V.  Doolittle,  88  W.  Va.  688.  18  S.  E.  Rep.  726;  Loner 
V.  Perine,  44  W.  Va.  248,  28  S.  E.  Rep.  701;  Martin 
V.  Kester,  49  W.  Va.  647,  89  S.  E.  Rep.  599. 

If,  on  the  undisputed  facts,  the  case  is  plainly  for 
the  defendants,  all  errors  committed  by  the  court 
on  the  trial  are  harmless  errors,  so  far  as  the  plain- 
tiff is  concerned.  Davis  v.  Living*.  50  W.  Va.  481,  40 
S.  E.  Rep.  365. 

Error  will  be  presumed  prejudicial,  unless  it 
plainly  appears  that  it  could  not  have  affected  the 
result    Norfolk  Ry.  &  Liffht  Co.  v.  Corletto  (Va.),  41 


S.  B.  Rep.  740;  Stalnback  v.  Bank  of  Va.,  11  Oratt 
260;  Oolvin  v.  Menefee,  11  Gratt  87;  Clarke  v.  Beiu, 
12  Gratt  98;  Johnson  v.  Jenningrs,  10  Gratt  1:  Eaiiy 
V.  Wilkinson,  9  Gratt  68;  Ross  v.  Gill,  1  Wash.  87: 
Pate  V.  Spotts,  6  Munf.  894;  Morris  v.  Morris,  4 
Gratt  298:  Crawford  v.  Morris,  6  Gratt  90;  Vance 
V.  McLau^rhlin,  8  Gratt  289;  Franklin  v.  t>epriest 
18  Gratt  257;  Carring-ton  v.  Goddin,  18  Gratt  tt7; 
Richmond,  etc..  R.  Co.  v.  Medley,  75  Va.  499;  W.  U. 
Tel.  Co.  V.  Reynolds,  77  Va.  174;  Rorer  Iron  Ca  v. 
Trout  88  Va.  897.  8  S.  E.  Rep.  718;  Clark  v.  City  of 
Richmond,  88  Va.  866,  5  S.  E.  Rep.  869:  Richmoad. 
etc.,  R.  Ca  v.  Norment  84  Va.  167.  4  S.  E.  Rep.  211; 
Lucas'  Case.  84  Va.  808,  4  S.  E.  Rep.  696:  Handly  v. 
Snodffrass,  9  Leigrh  484. 

A  criminal  case  will  not  be  reversed  unless  the 
record  shows  error  committed,  prejudicial  to  the 
prisoner.  State  v.  Lane,  44  W-  Va.  730,  29  S.  £.  Bep. 
1090. 

Where  the  appellant  is  not  Interested  in  an  as- 
signment of  error,  the  appellate  court  will  not  con- 
sider it  Tebbs  V.  Lee,  76  Va.  744;  Reld  v.  St jart, 
18  W.  Va.  888;  Sturm  v.  Fleming,  26  W.  Va.  54. 

An  appellant  has  no  right  to  complain  of  matters 
decreed  between  co-appellees  in  the  cause  which 
are  not  to  his  prejudice.  Mann  v.  Lewis,  8  W.  Va. 
215. 

In  a  suit  to  set  aside  a  conveyance  from  husband 
to  wife  as  fraudulent,  the  decree  will  not  be  re- 
versed on  the  appeal  of  the  wife  alone  because  depo- 
sitions were  read  airainsther  husband,  of  the  taking 
of  which  he  had  no  notice,  where  ths  had  notice. 
Silverman  v.  Greaser,  27  W.  Va.  860. 

When  the  parties,  whose  interests  would  entitle 
them  to  call  for  a  decision  upon  a  particular  ques- 
tion presented  by  the  record,  waive  such  dedsioo. 
the  court  of  appeals  will  not  pass  upon  snch  ques- 
tion at  the  instacnce  of  a  party  who  cannot  be  bene' 
fited  or  affected  by  such  decision.  Striblingr  v.  Splint 
Coal  Co.,  81  W.  Va.  82,  5  S.  E.  Rep.  821. 

Where  a  defendant  a  short  time  before  the 
institution  of  a  suit  ag^ainst  him,  has  relinquished 
all  right  to  and  interest  in  the  subject-matter  of 
controversy,  and  subsequently,  before  the  hear- 
ing*, has  his  relinquishment  put  upon  record,  he 
cannot  complain  that  the  circuit  court  without 
awarding  any  costs  against  him,  has  entered  a 
decree  in  favor  of  the  plaintiff,  confirming  the 
relinquishment  Workman  v.  Doran,  84  W.  Va.  601, 
12  S.  E.  Rep.  770. 

So  where  appellant  is  not  entitled  to  set  up  the 
plea  of  the  statute  of  limitations,  he  cannot  com- 
plain because  the  court  below  did  not  sustain  the 
plea  when  set  up  by  his  debtor.  Clayton  v.  Henley. 
82  Gratt  65. 

Beneficial  Error.— Appellant  shall  not  be  heard  to 
object  to  errors  which  are  for  his  benefit  Hammitt 
V.  Ballett  1  Call  567;  Smith  v.  Harmanson,  1  Wash. 
6  ;  Pendleton  v.  Vandevler,  1  Wash.  881  :  Martin  t. 
Stover.  2  Call  514:  Farmers'  Bank  v.  Willis.  7  W.  Va. 
82;  Logan  v.  Dlls,  4  W.  Va.  397;  Orauffe,  etc.,  R.  Ca  t. 
Fulvey,  17  Gratt  866 ;  Elb  v.  Martin,  5  Leigh  13S. 

If  an  exception  is  taken  to  an  opinion  of  the  court 
excluding  written  evidence,  and  the  evidence  is 
made  a  part  of  the  exception,  and  is  against  the 
party  exceptinff,  the  exclusion  of  the  evidence  is 
not  error  of  which  the  exceptant  can  complain. 
Johnson  v.  Jennings,  10  Gratt  1. 

Instances— Application  of  Money  Doe  by  CoveaaBt.- 

A  person  bound  by  covenant  to  pay  a  sum  of  money, 
cannot  complain  of  any  error  in  the  application  of 
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sacb  money,  since  such  error  is  not  prejudicial  to 
him.   Chappell  v.  Robertson,  2  Rob.  SOO. 

lUlMstto  S^gn  BUI  of  Exceptions— The  court  of  ap- 
peals will  not  reverse  a  Judgment  on  tbe  crronnd 
that  the  court  below  refused  to  sicrn  and  seal  a  bill 
of  exceptions  to  its  opinion  overruling  a  motion 
for  a  new  trial,  if  tbe  weicrbt  of  evidence  exbibited, 
support  tbe  verdict    Sbanks  v.  Fenwlck,  2  Munf. 

m. 

RcfoMl  to  Suspend  Decree.— Althouffb  tbe  lower 
court  in  violation  of  $  4,  cb.  178,  Code  1887,  refuses 
to  allow  a  suspension  of  a  decree  in  order  to  allow 
the  appellant  to  apply  for  an  appeal,  if  he  obtain 
an  appeal  from  tbe  court  of  appeals  promptly,  and 
Is  oot  injured  by  sucb  action,  tbe  decree  will  not  be 
rerersed  on  that  account.  Todd  v.  Galleffo,  etc.. 
Vlg.  Co.,  84  Va.  580.  507,  5  S.  E.  Rep.  870. 

Priority  of  Liens.— In  a  suit  to  subject  tbe  land  of 
a  debtor  to  tbe  payment  of  his  debts,  neither  tbe 
debtor  nor  a  creditor  on  appeal  can  complain  that 
the  debtor's  interest  in  a  certain  tract  of  land  was 
not  laid  off,  where  that  Interest  was  not  decreed  to 
be  sold.    Grantham  v.  Lucas,  34  W.  Va.  281. 

i^sikire  of  Verdict  to  Set  Out  Character  of  Estate.— 
Where  the  verdict  In  ejectment  fails  to  find  tbe 
character  of  tbe  estate  whlcb  tbe  plaintiff  claims, 
be  alone  can  complain  of  that,  not  the  defendant. 
Elliott  V.  Sutor,  3  W.  Va.  87. 

Nor  can  the  debtor  object  that  the  priorities  of 
the  several  judgments  was  flxed  according  to  the 
date  of  the  docketing  of  the  judgments,  instead  of 
tbe  date  of  the  judgments  themselves,  neither  of 
tbese  errors  beinff  to  the  prejudice  of  the  party 
complainins'.  Grantham  v.  Lucas,  84  W.  Va.  281; 
Hill  V.  Morehead,  20  W.  Va.  420. 

PerMHud  Decree  Inprofierly  Mhde.— So  where  a 
personal  decree  is  improperly  made,  but  it  Is  satis- 
fied out  of  land  which  is  properly  liable  to  the  pay- 
ment of  the  charge,  the  appellant  not  bein? 
prejudiced,  the  decree  will  not  be  7  eversed.  Fisher 
7.  Brown,  24  W.  Va.  718. 

Rsfasal  to  Reiiear  Correct  Decree.— A  decree  will 
not  be  reversed  on  account  of  the  refusal  of  the 
lower  court  to  rehear  a  decree  in  which  there  is  no 
error.    Camden  v.  Raymond.  0  W.  Va.  660.  flOS. 

AllowlDf  Petition  for  Rehearing  to  Be  Plied  after  End 
•f  Term.— Although  the  action  of  tbe  lower  court  in 
allowing  a  petition  for  a  rehearing  to  be  filed  after 
tbe  end  of  the  term  by  entirely  new  parties  was 
erroneous,  it  is  not  ffround  for  a  reversal,  where 
appellant  is  not  ag^grleved  thereby.  Roanoke,  etc, 
Bankv.  Farmers',  etc..  Bank,  84  Va.  008, 5  S.  E.  Rep. 

Want  of  Notice.— If  the  plaintiffs  in  error  have  sus- 
tained no  injury  by  the  want  of  notice  of  a  motion  to 
set  aside  a  judgment,  and  could  not  possibly  have 
«astalned  any.  they  certainly  are  not  entitled  to 
reverse  upon  that  ground  tbe  order  settiuff  aside  a 
judgment  and  quashinir  the  execution.  Ballard  v. 
WhiUock,  18  Gratt  285. 

Prefudlce  to  Any  Party  Sufficient.— A  decree  need 
not  be  prejudicial  to  the  appellant  in  order  to  be 
reversed.  It  is  sufficient  if  It  is  prejudicial  to  the 
right  of  anw  parties,  appellant  or  appellee  since  the 
whole  decree  may  be  reviewed  and  any  error  therein 
to  the  prejudice  of  any  parties  to  the  suit,  whether 
appellants  or  appellees,  complaining  thereof,  may 
be  corrected. 

This  follows  from  the  fact  that  a  general  affirm- 
ance of  the  decree  would  bar  any  of  the  parties 
from  an  appeal  thereunder.  Worthinvton  v. 
Suunton,  16  W.  Va.  208,  284. 


CompooMitlnff  Errors.— Althotiirb  a  decree  ffives  # 
interest  on  a  sum  whlcb.  according*  to  tbe  mode  of 
statiuff  the  account,  is  itself  interest  yet  If  it  be 
manifest  that  a  settlement  upon  proper  principles 
would  have  made  the  balance  larger,  and  that  sucb 
balance  would  have  been  tbe  principal,  the  decree 
will  not  be  reversed  at  the  instance  of  the  debtor. 
Handly  v.  Snodfirrass,  0  Leiffb  484. 

Where,  thouffb  tbe  decree  makes  no  allowance 
for  improvements  which  purchasers  allege  they 
have  made  upon  tbe  lands,  yet,  as  the  rents  and 
profits  of  the  lands,  or  the  interest  on  the  purchase 
money,  with  neither  of  which  they  are  charsred, 
would  amount  to  more  than  these  improvements 
which  they  claim,  it  was  held  there  was  no  error  in 
the  decree.    Tosh  v.  Robertson.  27  Gratt  270. 

If  the  inferior  court  has  admitted  an  improper 
plea,  notwithstanding  the  objections  of  the  plaintiff, 
and  has  afterwards  rejected  the  evidence  in  support 
of  it,  it  has  but  remedied  the  first  error  by  the  com- 
mission of  the  second:  and  the  court  of  appeals 
could  with  no  propriety  reverse  the  last  act,  and 
thereby  resuscitate  the  former  error  to  the  plain- 
tiff's prejudice.  Wilson  v.  Spencer,  11  Leigh  261. 

C.  MtrST  BE  MATERIAL. 

Insignificant  Error.— Where  the  amount  involved 
in  the  error  is  insifirniflcant  the  decree  will  not  be 
reversed  on  the  principle  of  de  minimis  lex  non  curat. 
Lovett  V.  Thomas.  81  Va.  246.  857. 

Mere  Informalities.- Though  the  proceedings  of  the 
lower  court  were  Irregular,  yet  if  the  results 
reached  are  the  same  as  if  they  had  been  regular, 
tbe  decree  will  not  be  reversed  on  that  account. 
Max  Meadows,  etc., Co.  v.  McGavock.  08  Va.  411,  86  S. 
E.  Rep.  400  ;  Beery  v.  Roman.  8  Gratt.  48. 

The  appellate  court  will  not  reverse  a  decree  for 
mere  formal  errors  which  may  be  corrected  by  that 
court  when  upon  the  whole  record  it  appears  that 
the  decree  complained  of  is  manifestly  liffbt  or 
that  no  error  was  committed  to  the  prejudice  of  the 
party  seeking  to  reverse  it  Bamett  v.  Ames,  1  Va. 
Dec.  1. 

In  debt  on  a  bond  with  a  collateral  condition,  the 
jury  who  try  the  issues  find  the  same  for  the  plain- 
tiff, and  assess  his  damages,  and  allow  interest 
thereon  :  and  the  judgment  is  entered  for  the  dam> 
affes  so  assessed,  with  interest  and  costs,  instead  of 
beinff  entered  for  the  penalty  of  the  bond  and  costs, 
to  be  discharsred  by  the  damaares.  interest  and  costs. 
Held,  thouffh  the  judgment  is  not  entered  in  proper 
form,  yet  the  error  in  the  form  producing  no  injury 
to  the  defendant,  the  judgment  will  not  be  reversed, 
therefor.  Accord.  Pate  v.  Spotts,  6  Munf.  804; 
Wilson  V.  Spencer,  11  Leigh  261;  Sangster  v.  Com., 
17  Gratt  124. 

If  an  improper  plea  be  received,  and  issue  be  taken- 
on  it  tbe  court  may  afterwards  set  aside  the  issue 
and  the  plea  :  and  if  this  be  in  substance  and  effect, 
done,  thouffb  in  form  irrefirularly  done,  the  proceed^ 
ings  shall  not  be  reversed  for  such  irregularity. 
Kemp  V.  Mundell,  0  Leiffh  12. 

A  decree  will  not  be  reversed  for  a  mere  technical 
error  committed  upon  the  trial  of  an  issue,  when  the 
appellate  court  can  see  from  the  record  that  the  case- 
bas  been  riffhtly  decided.    Flshbume  v.  Ferguson, 
84  Va.  87,  114.  4  S.  E.  Rep.  575. 

Upon  an  appeal  from  an  Interlocutory  decree,  the 
principles  of  the  decree,  and  not  mere  informalities 
in  the  form  thereof,  are  tbe  proper  subjects  of  con- 
sideration  in  the  appellate  court  The  decree  will 
not,  therefore,  be  reversed  for  such  errors  of  form  ; 
but  will  be  affirmed  without  prejudice  to  the  appel^ 
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I  ant's  rlffbt  to  move  tlie  court  below  for  a  modifica- 
tion of  the  decree  in  tbese  respects.  Woodson  v. 
Perkins.  5  Gratt  846. 

Clerical  Errors.— Mere  clerical  errors  are  no  ffronnd 
for  reversinar  a  judgment  Roach  v.  Blakey,  89  Va. 
767. 17  S.  E.  Rep.  228. 

Error  Must  Not  Involve  LeM  Than  Jurisdictional 
Amoant—Where  there  is  no  error  in  a  decree  except 
that  it  srives  interest  on  the  affffretrate  of  principal 
and  interest  from  a  time  anterior  to  the  rendition 
of  the  decree  but  the  difference  is  not  sufficient  in 
amount  to  give  the  court  of  appeals  jurisdiction, 
the  decree  will  be  reversed  with  costs  to  the  appel- 
lee and  a  decree  entered  for  the  correct  amount 
Lamb  V.  Cecil,  26  W.  Va.  28a 

D.  ERRORS  NOT  AVAILABLE  ON  APPEAL. 

1.  INVITBD  E&KOB.— An  appellant  cannot  complain 
of  irregularities  in  the  court  below  for  which  he  is 
himself  accountable,  nor  of  errors  of  his  own  com- 
mittlnff.    Carpenter  v.  Utz,  4  Gratt  27a 

It  is  not  competent  for  a  complainant  to  dismiss 
his  own  bill  and  then  object  in  an  appellate  court, 
that  the  praj'er  of  the  bill  has  not  been  decreed  in 
his  favor.    Pitts  v.  Tidwell,  8  Munf .  88. 

Although  the  bill  names  certain  parties  and  asks 
that  they  be  required  to  answer  the  bill,  if  they 
do  not  appear  as  parties,  and  the  plaintiffs  take 
no  decree  nisi  or  other  order  against  them,  but 
brinir  the  cause  to  a  hearinar  or  acquiesce  in  a 
hearlnir.  and  the  bill  is  dismissed  generally,  the 
plaintiffs  on  appeal  have  no  riffht  to  have  the 
decree  reversed,  because  the  cause  was  not 
matured  as  to  such  parties.  Warren  v.  Syme,  7  W. 
Va.  474.  500. 

Upon  the  filiuff  of  a  petition  in  a  pending  suit  ask- 
ins:  to  postpone  the  confirmation  of  a  sale  of  real  es- 
tate, if  the  parties  have  proceeded  to  a  hearing 
upon  affidavits  alone  without  objection,  the  appel- 
late court  will  not  reverse  the  decree  for  this  cause 
only.  Houfirhton  v.  Mountain  Lake  Land  Co.,  08  Va. 
149.  24  S.  E.  Rep.  920. 

AlthoufiTh  it  was  Irregular  to  allow  a  defendant  to 
file  a  plea,  after  an  office  judflrment  has  been  en- 
tered, it  is  not  prejudicial  to  him,  and  he  cannot 
complain.    Hunter  v.  Snyder,  11  W.  Va.  198. 

A  defendant,  who  by  his  answer  asks  the  court  to 
make  inquiries  through  its  commissioner,  more 
extended  than  the  statement  in  the  bill  mig-ht  jus- 
tify, and,  upon  such  inquiry,  to  decree  between  him 
and  a  co-defendant,  is  thereby  precluded  in  the 
appellate  court  from  assiflrnlne-  as  error  such  en- 
larged extent  of  inquiry,  or  that  a  decree  between 
co-defendants  was  based  thereon.    Vacce  v.  Evans, 

II  W.  Va.  842. 

A  judflrment  ousrht  not  to*  be  reversed  on  the 
ffround  that  the  court  at  the  instance  of  the  party 
affainst  whom  it  was  rendered,  admitted  improper 
evidence,  or  erroneously  compelled  the  other  partj 
to  join  in  a  demurrer  to  evidence.  Harrison  v. 
Brock.  1  Munf.  22 ;  Gimmi  v.  Cullen,  20  Gratt  439. 

If  a  party  objects  to  the  introduction  of  evidence 
which  Is  admitted,  and  afterwards  introduces  the 
same  evidence  himself,  it  is  not  ground  for  revers- 
ing the  judcrment  although  the  evidence  objected  to 
was  incompetent  New  York  L.  Ins.  Go.  v.  Talia- 
ferro, 95  Va.  622,  28  S.  E.  Rep.  879. 

A  judgment  for  the  plaintiff  ought  not  to  be  re- 
versed, on  the  ground  that  the  court  at  the  instance 
of  the  defendant  gave  an  erroneous  instruction  to 
the  jury.  Marrell  v.  Johnson,  1  H.  &  M.  449;  Rich- 
mond, etc..  R.  Co.  V.  Medley,  75  Va.  499. 

2.  Erbous  CONSENTED  TO.— What  is  done  by  con- 


sent of  parties  is  no  ground  for  reversal.    Roach  t. 
Blakey,  89  Va.  707,  17  S.  B.  Rep.  238. 

Consent  that  the  suit  shall  not  abate  by  the  death 
of  parties  is  obligatory  and  operates  like  a  release 
of  errors.    Garlington  v.  Chutton,  1  Call  SM. 

S.  B8TOPPBL.— The  plaintiff  in  error  cannot  qaes- 
tion  the  jurisdiction  of  the  lower  court  whoae 
action  he  wishes  reviewed.  Railroad  v.  Bd.  of  Fuh, 
Works.  28  W.  Va.  964. 

H.  ERRORS  IN  PLEADINGS. 

Improper  Rejectton.— The  rule  is  settled  In  West 
Virginia  that  the  court  of  appeals  will  always  pre- 
sume that  the  defendant  was  prejudiced  by  the  re- 
jection of  a  proper  plea  in  the  court  below,  and  that 
unless  it  afllrmatively  appears  by  the  record  that 
no  injury  could  have  resulted  to  the  defendant  by 
such  rejection  of  his  plea,  the  judgment  will  be  re- 
versed, without  inquiring  whether  or  not  the  de- 
fendant could  have  been  injured.  Flint  v.  Gilpin* 
S9  W.  Va.  740,  3  S.  E.  Rep.  88. 

The  same  is  true  of  the  improper  rejection  of  a 
replication.  Van  Winkle  v.  Blackford,  28  W.  Va. 
870. 

The  appellant  is  not  prejudiced  by  the  rejectioa 
of  special  pleas,  every  fact  provable  nnder  which, 
could  have  been  proved  under  the  general  issne 
which  was  also  pleaded.  Virginia  Fire  A  Marine 
Ins.  Co.  V.  Buck,  88  Va.  517,  IS  S.  E.  Rep.  978. 

Where  a  statutory  plea  in  the  nature  of  a  plea  of 
set-off  is  filed,  and  another  is  tendered,  which  only, 
varies  from  the  first  in  the  amount  of  damages  laid, 
or  in  asking  to  rescind  the  contract  entirely,  the 
rejection  of  this  last  plea  by  the  court  is  not  ground 
for  reversing  the  judgment  upon  appeal,  where  the 
verdict  negatives  the  facts  stated  in  both  pleas. 
Fleming  v.  Toler,  7  Gratt  810. 

Improper  Admission.— So  where  an  improper  plea 
has  been  admitted,  the  appellate  court  will  presume 
that  it  was  injurious  to  the  plaintiff  unless  it  ap- 
pears affirmatively  bx  the  record  that  the  plaintiff 
could  not  have  been  injured.  Van  Winkle  v.  Black- 
ford, 88  W.  Va.  070  :  Bank  v.  Kimberlands,  16  W.  Va. 
667. 

So  where  all  of  plaintiff's  evidence  was  admissi- 
ble under  his  general  replication  and  the  decree  is 
correct,  the  decree  will  not  be  reversed  for  error  In 
permitting  him  to  fill  a  special  replication,  inch 
error  not  being  to  the  prejudice  of  the  defendant 
Dower  v.  Seeds,  28  W.  Va.  118, 189. 

In  an  action  for  defamation,  where  a  special  plea 
of  justification  is  permitted  to  be  filed,  which  under- 
takes to  justify  all  the  charges  in  the  declaration, 
but  is  insufficient  in  its  specifications  as  to  any  of 
them,  and  other  special  pleas  are  filed,  justifying, 
by  proper  specifications,  certain  of  the  charges, 
and  on  the  trial  it  appeared  that  the  defendant 
offered  no  evidence  to  the  Jury  to  prove  the  truth 
of  any  of  the  charges  not  specifically  justified  in 
such  other  pleas,  the  appellate  court  will  regard 
the  filing  of  said  insufficient  plea  as  harmless  error. 
Amos  V.  Stockert  47  W.  Va.  109,  84  S.  E.  Rep.  881. 

Piling  of  Pleas  to  Answer.— Where,  with  the  answer 
of  a  defendant  a  bond  of  the  plaintiff's  decedent 
yas  filed,  and  the  plaintiff  filed  no  replication  but 
pleaded  non  ett  factum  to  the  bond  filed  with  the 
answer,  and  on  the  evidence  being  heard,  the  conn 
below  decided  that  the  bond  was  not  the  deed  of  tbe 
plaintiff.  It  was  held  that  while  it  was  irregular  and 
Improper  to  have  allowed  a  plea  to  have  been  filed 
to  an  answer,  and  the  proper  coarse  was.  for  tht 
plaintiff  to  have  filed  a  general  replication  to  the 
answer,  accompanied  by  an  affidavit  putting  in  issae 
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tbe  execution  of  the  bond,  which  would  have  been  | 
sufficient  to  require  the  defendant  to  prove  such  exe* 
cation,  vet.  as  the  plea,  which  was  sworn  to,  could 
te  treated  as  an  affidavit,  as  the  parties  took  issue 
on  it  and  testimony,  and  the  appellant  had  not  been 
prejudiced  by  the  irregular  proceedings  and  trial 
on  said  plea  as  such,  the  decree  would  not  be  re- 
yersed  for  such  irreirularities,  substantial  justice 
hariuff  been  done  between  the  parties.  Simmons  v. 
Simmons,  83  Qratt  451. 

Rejectliig  Improper  Plea  Already  Piled.— Al though 
it  may.  strictly  speakiner,  be  Irreirular  for  the  court 
after  an  improper  plea  has  been  filed,  and  thereby 
become  a  part  of  the  record,  to  entertain  and  arrant 
a  motion  to  reject  the  same,  still  if  the  court  does 
so,  it  must  in  snlwtance  and  effect,  be  regarded  as 
setting  aside  the  plea,  and  though  it  is  done  irrear- 
nlarly.  the  proceedings  will  not  be  reversed  for 
snch  irresmlarity.  In  such  case  the  court  havlnar 
done  rlcrht  substantially,  its  proceedings  will  not 
he  reversed  because  of  mere  informality  in  the 
mode  of  doiuff  it  Hart  v.  Bait  &  O.  R.  R.  Co.,  6  W. 
VaSM 

Wast  of  Plea  In  Proceedlns:  before  a  Jnstice.— A  con- 
Tictiou  for  a  violation  of  an  ordinance  of  a  munici- 
pal corporation  will  not  be  reversed  for  want  of  a 
plea  by  the  defendant  Town  of  Monndsville  v.  Vel- 
ton.  S5  W.  Va.  217,  IS  S.  E.  Rep.  378. 

IQ  a  case  taken  by  appeal  from  the  judgment  of  a 
justice  to  the  circuit  court  where  it  was  tried  by  a 
jury,  the  conrt  of  appeals  will  not  reverse  the  judcr- 
ment  simply  because  the  jury  were  sworn  to  "try 
tke  issue"  between  the  parties,  and  the  record  fails 
to  show  that  any  plea  had  been  filed  or  issue  made 
in  the  case,  in  the  absence  of  anything  to  show 
that  the  plaintiff  in  error  was  prejudiced  by  such 
irrearalarity  if  it  was  such.  Tully  v.  Despard.  81  W. 
Va  370.  6  S.  E.  Rep.  927. 

Failsra  to  Swear  to  Special  Plea  of  Set  Off. —Where 
a  special  plea  in  the  nature  of  a  plea  of  set  off  un- 
der f  3280,  Code  1887,  conforms  to  the  statute  ex- 
cept that  it  was  not  sworn  to,  the  judg-ment  will  not 
be  reversed  for  such  defect  when,  upon  a  survey 
of  the  whole  record,  the  judarment  appears  to  be 
sQbstantially  risrht  Grayson  v.  Buchanan,  88  Va. 
251. 18  S.  E.  Rep.  4OT. 

Fiilntv  to  Specify  Act  of  Umitatioo  Relied  oa.->A 
plea  of  the  statute  of  limitations  should  state  on 
whit  act  the  defendant  relies.  Though  if  it  appears 
tl&t  the  plaintiff  could  not  probably  be  mistaken  as 
to  the  act  relied  on,  the  appellate  court  will  not 
reverse  the  Judgment  for  the  failure  of  the  plea  to 
specify  the  act  Wortham  &,  Co.  v.  Smith.  15  Oratt 
«7. 

Waat  of  a  Repllcatloa.— Where  defendant  has 
taken  depositions  as  if  there  had  been  a  replication, 
the  decree  will  not  be  reversed  for  want  of  a  repli- 
cation. Code  1878,  ch.  177,  S  4;  Jones  v.  Degge,  84  Va. 
6B&.  5  S.  £.  Rep.  790;  Kern,  Barr  &.  Co.  v.  Wyatt  &  Co. ,. 
O  Va  885,  17  S.  E.  Rep.  549. 

Under  the  operation  of  SS  85.  86,  ch.  125,  Code 
-W.  Va.,  where  the  answer  contains  material  al-^ 
legations  constituting  a  claim  for  affirmative  re- 
lief, and  no  "reply  in  writing"  is  filed  by  a  general 
replication,  and  the  cause  has  been  heard  upon  the 
pleadings  thus  made  up  and  the  proofs  taken,  if 
the  record  shows  that  it  is  not  such  a  case,  as  would 
before  the  passage  of  said  sections  have  made  the 
filing  of  a  crossbill  necessary  In  order  to  entitle 
the  defendant  to  the  relief  sought  the  decree  will 
not  reverse  because  no  "reply  in  writing"  was  filed. 
Cunningham  v.  Hedrick,  23  W.  Va.  579. 


Want  of  Special  Replication.— Where  there  is  an 
answer  calling  for  a  special  reply,  and  there  is  a 
general  replication  to  it,  and  the  party  filing 'it  has 
gone  on  and  taken  depositions  as  if  there  were  a 
special  reply  denying  it  and  there  has  been  a  full 
hearing  of  the  merits,  as  If  there  had  been  such 
special  reply,  the  decree  will  not  be  reversed  for 
want  of  such  special  reply.  Long  v.  Ferine,  41  W. 
Va.  314,  28  S.  E.  Rep.  Oil. 

Pillns:  special  RepllcatloB.— If  the  defendant  does 
not  ask  affirmative  relief,  it  is  error  to  permit  the 
filing  of  a  special  replication,  but  if  no  evidence  is 
offered  in  support  thereof  except  such  as  is  admis- 
sible in  support  of  a  general  replication,  such  error 
will  be  deemed  harmless.  Wick  v.  Dawson,  48  W. 
Va.  489,  37  S.  E.  Rep.  639. 

Pallare  to  Pass  on  Special  Pleas.— Where  a  cause  is 
tried 'Upon  the  general  issue,  and  there'is  a  verdict 
and  judgment  for  the  plaintiffs,  whilst  there  is  a  de- 
murrer to  one  special  plea,  and  an  objection  to  the 
admission  of  another,  not  acted  on  by  the  court  if 
these  pleas  present  no  bar  to  the  action,  the  failure 
of  the  court  to  pass  upon  them  affords  no  ground 
for  reversing  the  j udgment  Peshine  v.  Shepperson , 
17  Qratt  472. 

OverrullDi:  Demurrer.— Where  the  court  overrules 
a  demurrer  to  certain  counts,  but  all  the  evidence 
is  admissible  under  another  unobjectionable  count, 
the  judgment  will  not  be  reversed  because  of  error 
in  overruling  the  demurrer,  since  the  defendant 
could  not  have  been  prejudiced.  Hood  v.  Bloch,  20 
W.  Va.  244,  11  S.  E.  Rep.  910. 

So  also  where  there  is  afterwards  a  demurrer  to 
evidence.  StoUe  v.  ^tna,  etc.,  Ins.  Co.,  10  W.  Va. 
546,569. 

To  a  declaration  in  assumpsit  containing  two 
counU.  the  defendant  pleads  the  general  issue. 
Afterwards  he  files  two  additional  pleas  to  the 
first  count  Upon  a  demurrer  to  these  pleas, 
the  circuit  court,  holding  both  of  them  to  be 
good,  enters  judgment  for  the  defendant 
upon  the  first  count  At  a  subsequent  day,  the 
issue  is  tried  on  the  second  count  and  verdict  and 
judgment  rendered  for  the  defendant  on  that  count 
Upon  a  supersedeas,  the  court  of  appeals  is  of  opin- 
ion that  there  was  error  in  overruling  the  demur- 
rer. Held  nevertheless,  the  defendant  is  entitled 
to  the  benefit  of  the  verdict  and  judgment  on  the 
second  count    Dunn  v.  Price,  11  Leiffh  203. 

Improperly  Sustaining:  Demarrer.— if  there  are  com- 
mon counts  in  the  declaration,  and  a  special  count  be 
included,  which  is  such,  that  all  the  facts  alleged  in 
it  and  on  which  it  Is  based,  could  be  as  well  proven 
by  the  plaintiff  under  the  common  counts,  and  the 
court  improperly  sustains  a  demurrer  to  such  spe- 
cial count  and  the  record  shows,  that  at  the  trial  of 
the  case  the  plaintiff  in  point  of  fact  sustained  no 
injury  from  the  action  of  the  court  in  sustaining 
the  demurrer  to  the  special  count,  the  appellate 
court  will  not  reverse  the  judgment  below  because 
of  such  error.    Moore  v.  Supervisors.  18  W.  Va.  630. 

Where  two  counts  in  a  declaration  in  an  action 
for  personal  Injuries  state  in  detail  all  the  circum- 
stances connected  with  the  occurence,  and  there  has 
been  a  verdict  for  the  plaintiff,  which  was  set  aside 
on  a  demurrer  to  the  evidence,  the  court  of  appeals 
will  not  reverse  the  judgment  of  the  trial  court 
sustaining  a  demurrer  to  another  count  in  the  dec- 
laration stating  the  same  case  in  very  general 
terms,  although  the  counts  may  bave  been  good.  If 
there  was  error,  it  was  harmless.  Childress  v. 
Chesapeake  &  O.  Ry.  Co.,  94  Va.  186.  26  S.  £.  Rep.  424. 
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Wbere  a  cause  is  heard  on  its  merits  and  all  the 
material  allearations  of  the  bill  are  denied  in  the 
answer  and  are  not  supported  by  proof,  the  fact 
that  a  demurrer  to  the  bill  was  sustained,  is  not 
error  to  the  prejudice  of  the  appellant  Tilden  t. 
Maslin,  5  W.  Va.  877. 

Refusal  to  Allow  Demurrer  to  Be  Plied.— In  an  ac- 
tion of  detinue  there  are  two  counts  in  the  declara- 
tion. The  first  does  not  allege  property  in  the 
plaintiff.  The  second  does  allege  it  The  court 
refuses  to  allow  the  defendant  to  demur  to  the  sev- 
eral counts.  The  jury  find  expressly  that  the  prop- 
erty is  the  property  of  the  plaintiff.  Held,  if  the 
first  count  is  defective,  yet  the  second  beinff  jrood, 
and  the  jury  flndinff  that  the  property  was  the 
property  of  the  plaintiff,  the  defendant  is  not  in- 
jured by  the  refusal  of  the  court  to  allow  the 
demurrer  to  be  filed,  and  it  is  no  cause  for  rovers- 
inir  the  judfirment    Blnnsv.  WaddiU.  82  Gratt  588. 

If  the  court  below  declines  to  entertain  a  demur- 
rer, and  the  declaration  is  srood,  the  defendant  is 
not  prejudiced  thereby.    Ctoyle  v.  B.  &0.  R.  R.  Co.. 

11  W.  Va.  94. 

Failure  to  Pass  on  Demurrer.— Althouflrh  a  demurrer 
does  not  appear  to  have  been  passed  upon,  if  the 
appellate  court  Is  of  opinion  that  it  ouffht  to  have 
been  overruled,  a  judarmentfor  the  plaintiff  will  not 
be  reversed.  Jones  v.  Stevenson,  5  Munf .  1 ;  Creel 
V.  Brown,  1  Rob.  285;  Dower  v.  Seeds,  28  W.  Va.  118. 

180. 

But  if  of  opinion  that  the  demurrer  should  have 
been  sustained,  the  decree  will  be  reversed  and  the 
cause  remanded  to  proceed  to  judgment  on  the  de- 
murrer unless  the  plaintiff  amend  his  declaration 
on  leave  obtained  in  that  court  Creel  v.  Brown,  1 
Rob.  285  ;  Green  v.  Duiany,  2  Munf.  518. 

Failure  to  Consider  Answer.— While  it  is  error  to 
render  a  decree  without  considering  the  answer, 
yet  the  decree  will  not  be  reversed  on  that  account 
if  the  answer  would  not  have  changed  the  result 
Linsey  v.  McGannon.  0  W.  Va.  154. 

Failure  to  Consider  Exceptions  to  Answer.— If  ex- 
ceptions to  an  answer  are  not  well  founded,  it  is 
not  ground  to  reverse  a  decree,  that  they  were  not 
set  down  to  be  argued,  but  the  cause  was  heard  and 
decided  without  passing  upon  them.  Qoddln  v. 
Vaughn.  14  Gratt  102. 

Failure  to  Join  issue.— Though  an  issue  be  not 
made  np  on  a  special  plea,  yet  if  the  evidence  to 
sustain  it  was  admissible  under  the  general  issue 
and  nbn  assumpsit  had  been  pleaded,  the  appel- 
late court  ought  not  to  reverse  a  judgment  on  a 
verdict  for  such  irregularity,  when  all  the  evidence 
is  certified,  and  sustains  the  verdict  Douglass  v. 
Central  Land  Co.,  12  W.  Va.  508. 

Refusal  to  Allow  Withdrawal  of  Joinder  of  Issue.- 
The  court  of  appeals  will  not  reverse  a  judgment 
because  the  court  below  refused  to  allow  defendant 
to  withdraw  his  joinder  of  Issue  and  demur  to  the 
replication,  where  the  latter  Is  sufficient  In  law. 
Virginia  Fire  &  Marine  Ins.  Co.  v.  Saunders,  86 
Va.  969, 11  S.  E.  Rep.  794. 

P.  ERRORS  IN  EVIDENCE. 

Admission. 

Qenerally.— If .  in  the  trial  of  a  case,  a  court  ad- 
mits evidence  offered  by  the  plaintiff  against  the 
protest  of  the  defendant  ruling  Improperly  that 
such  evidence  Is  proper  testimony,  and  there  Is  a 
verdict  and  judgment  asralnst  the  defendant,  the 
appellate  court  will,  when  the  question  Is  properly 
brcught  before  It  presume  that  the  defendant  was 
prejudiced  by  such  Improper  ruling  of  the  court 


unless  it  appears  from  the  record  afflrmatlvely 
that  in  point  of  fact  the  defendant  could  not  have 
been  prejudiced  by  such  ruling  ;  and  this  can  ordi- 
narily only  be  made  to  appear  by  all  the  evidence 
having  been  certified,  and  the  appellate  court  being 
satisfied  that  if  this  improper  evidence  had  been 
excluded,  the  plaintiff's  case  would  still  have  been 
made  out  so  clearly  that  if  the  jury  had  found  a 
verdict  for  the  defendant  the  court  ourht  to  set 
aside  such  verdict  as  unsustained  by  the  evidence. 
or  contrary  thereto.  Hall  v.  Lyons.  29  W.  Va.  4ia 
1  S.  E.  Rep.  682  ;  Preston  v.  Harvey,  2  H.  &  M.  56 ; 
Taylor  v.  Bait.  etc..  R.  Co.,  87  W.  Va.  89,  10  S.  £.  Rep. 
29  ;  State  v.  Musgrave,  48  W.  Va.  672,  28  S.  E.  Rep. 
814 ;  Nease  v.  Capehart  15  W.  Va.  299:  Ins.  Co.  v. 
Trear,  29  Gratt  255  :  Payne  v.  Com..  SI  Gratt  855 : 
Kerr  v.  Lunsford.  81  W.  Va.  659.  8  S.  E.  Rep.  498 ; 
Bernard  v.  Richmond,  etc..  R.  Co.,  85  Va.  792,  8  S.  £. 
Rep.  785  :  State  v.  Hull.  45  W.  Va.  707.  82  S.  E.  Rep. 
240;  Gerst  v.  Jones,  82  Gratt  518;  Steptoe  v.  Pollard. 
80  Gratt  689. 

If  It  may  have  prejudiced  him',  though  it  be  doubt- 
ful whether  ii  did  or  not,  it  will  be  cause  for  re- 
versal of  the  judgment  Webb  v.  Big  Kanawha  & 
O.  R.  Packet  Co.,  43  W.  Va.  800.  29  S.  E.  Rep.  519 :  Tay- 
lor V.  Railroad  Co..  83  W.  Va.  89,  10  S.  E.  Rep.  29  ;  In- 
surance Co.  V.  Trear.  29  Gratt.  259 ;  Poindexter  v. 
Davis.  6  Gratt  481. 

If  improper  evidence  is  permitted  to  g-o  to  the 
jury,  and  there  is  an  exception  thereto,  an  appellate 
court  must  reverse  the  judgment  thougrh  tbere 
was  other  evidence  as  to  the  same  fact  before  the 
jury.    Poindexter  v.  Davis,  6  Gratt  481, 

A  party  In  whose  favor  the  verdict  is  found  on  all 
points  Is  not  prejudiced  by  rulings  of  the  trial  court 
upon  the  admission  of  evidence.  Wash.,  etc..  R.  Go. 
V.  Alexandria,  98  Va.  844,  36  S.  E.  Rep.  885;  Chapman 
V.  Real  Estate  Co.,  96  Va.  177,  31  S.  E.  Rep.  74. 

Sufficient  Competent  Evidence.— A  decree  appear- 
ing plainly  right  from  the  competent  evidence  in 
the  case  will  not  be  reversed  because  of  the  admis- 
sion of  incompetent  evidence.  Ball  v.  Stewart  41 
W.  Va.  654,  24  S.  E.  Rep.  682;  Kimmelv.  Shroyer.  28 
W.  Va.  506 ;  Watkins  v.  Wortman,  19  W.  Va.  78 ;  BaU 
V.  Kearns,  41  W.  Va.  657,  24  S.  E.  Rep.  683  ;  Payne  v. 
Grant.  81  Va.  164;  First  Nat  Bank  v.  Prater,  SOW. 
Va.  660,  41  S.  E.  Rep.  863. 

Aliter  where  it  does  not  clearly  so  appear.  Kim- 
mel  V.  Shroyer,  28  W.  Va.  606. 

Incompetent  and  inadmissible  testimony  will  not 
reverse  a  decree  where  the  uncon  trover  ted  facts  in 
the  bill  are  sufficient  to  sustain  it  Talbott  v.  Wood- 
ford. 48  W.  Va.  419,  87  S.  E.  Rep.  580. 

Although  improper  evidence  waiS  admitted,  €.  a, 
that  plaintiff  was  a  widow  and  had  six  children, 
nevertheless  If  It  appears  that  the  damages  found 
by  the  jury  are  not  In  excess  of  what  was  fully  war- 
ranted by  the  legitimate  evidence,  it  is  not  error  for 
which  the  judgment  will  be  reversed.  Moore  v.  City 
of  Huntington,  31  W.  Va.  842.  8  S.  B.  Rep.  513.  So  a 
judgment  will  not  be  reversed  on  account  of  the  ad- 
mission of  the  Illegal  evidence,  where  conclusive 
evidence  to  the  same  point  is  afterwards  adduced. 
Preston  v.  Harvey,  2  H.  &  M.  56. 

When  a  case  is  tried  by  a  court  in  lieu  of  a  jury.  It 
is  not  an  error,  for  which  the  appellate  court  will  re- 
verse, to  hear  illegal  testimony,  if  there  be  enough 
legal  testimony  to  justify  the  judgment  State  v. 
Thacker  Coal  &  Coke  Co.,  49  W.  Va.  140,  88  S.  £.  Rep. 
589. 

Where  a  copy  of  a  paper  has  been  properly  intro- 
duced In  evidence,  the  admission  of  another  copy  of 
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the  nme  paper  is  nogrotind  for  reverslnff  tbe  judff- 
ment  Cbrbett  ▼.  Natt,  18  Gratt  084. 

The  protest  of  a  negotiable  Instrument  belnff  snffl- 
cient  to  bind  the  endorser,  thoaffta  parol  evidence 
In  aid  of  It  is  inadmissible,  yet  its  admission  is  no 
rroond  for  reversinsr  tbe  judgment,  not  beinff  prej- 
udicial to  the  defendant  Suinback  y.  The  Bank  of 
Yirrinla.  II  GratL  200. 

Where  Bvldeace  Did  Not  Influence  Verdlct.—A  Judff- 
mentonffhtnottobe  reversed  on  the  ffroand.  that 
improper  evidence  offered  to  the  Jury  by  the  appel- 
lant, was  admitted  by  the  inferior  conrt,  where  it 
appears  that  such  evidence  did  not  influence  the  ver- 
dict  F*aulcon  v.  Barriss,  8  H.  &  M.  560. 

In  aasompeit  for  money  lent  and  paid,  the  issues 
being  "nonassumpsit,"  and  '*the  statute  of  limita- 
tions." and  the  verdict  beinff  for  the  defendant  on  the 
last  plea  alone  the  admission  of  Improper  evidence 
liavinff  reference  to  the  issue  on  the  first  plea  only, 
and  which  could  have  no  influence  on  the  issue  on 
tbe  last  plea,  is  not  ground  for  reversing  the  judg- 
ment   Johnson  v.  Jennings,  10  Gratt  1. 

Where  two  matters  are  submitted  to  a  jury,  one  of 
them  improperly,  and  the  evidence  given  is  perti- 
nent alone  to  that  improperly  submitted,  such  im- 
proper submission  to  the  jury,  and  the  evidence 
thereon,  will  not  affect  the  verdict  on  the  matter 
properly  before  the  jury,  where  the  matters  are 
distinct  and  it  appears  that  such  improper  submis- 
sion and  evidence  did  not  confuse  the  jury,  or  oper- 
ate to  the  prejudice  of  the  party  upon  the  Issue 
properly  before  the  jury.  Miller  v.  White,  46  W.Va. 
07,  83  S.  E.  Rep.  838. 

Adaritted  under  Imniaterlal  Issues.— The  admission 
of  improper  evidence  under  an  Immaterial  Issue  Is 
no  ground  for  reversal.    Richardson  v.  Justices,  11 

Gratt  loa 

Admitted  under  Proper  Instructions.— Although  evi- 
dence was  improperly  admitted  yet  if  the  court  had 
properly  instructed  the  jury,  to  find  as  they  did,  it 
could  not  have  prejudiced  the  appellant  and  hence 
is  not  ground  for  reversal.    Early  v.  Wilkinson.  9 

Orattfl& 
Exclusion. 

Oeuerally.— The  converse  of  this  proposition  Is 
equally  true,— that,  to  authorize  the  reversal  of  a 
judgment  for  refusing  to  admit  relevant  testimony, 
not  only  must  the  evidence  be  relevant  but  It  must 
be  of  such  a  nature  that  Its  rejection  may  have 
prejudiced  the  party  offering  It  If  he  may  have 
been  so  prejudiced,  even  though  It  be  doubtful 
whether  In  fact  he  was  or  not,  that  Is  sufficient 
ground  for  reversing  the  Judgment  Kerr  v.  Luns- 
ford,  81  W.  Va.  6M,  8  S.  E.  Rep.  498  ;  Bar  tie  tt  v.  Pat- 
ton.  88  W.  Va.  71, 10  S.  E.  Rep.  21 ;  Nease  v.  Capeheart. 
1*  W.  Va.  8»  ;  Bernard  v.  Richmond,  etc.,  R.  Co..  85 
Va.  7K.  8  S.  E.  Rep.  78B  :  George  v.  Pllcher,  28  Gratt 


It  must  be  manifest  from  the  record  that,  not- 
withstanding such  misruling,  the  party  complain- 
ing could  not  have  been  prejudiced  thereby,  and 
that  the  verdict  conforms  to  the  substantial  justice 
of  the  case.  Krell  Piano  Co.  v.  Kent  89  W.  Va.  294, 
19  &  E.  Rep.  409. 

Afterwards  Introduced.— Although  the  trial  court 
may  have  refused  to  permit  a  proper  question  to  be 
answered  by  a  witness,  lU  ruling  will  not  be  re- 
yersed  where  It  appears  that  at  a  subsequent  sUge 
of  the  trial,  the  facts  sought  to  be  elicited  by  the 
question  brought  out,  and  no  prejudice  resulted 
from  the  refusal.  Crescent  Horseshoe  Co.  v.  Ey- 
non.  96  Va.  161.  V7  S.  E.  Rep.  986. 


If  a  party  objects  to  the  Introduction  of  evidence 
which  Is  admitted,  and  afterwards  Introduces  the 
same  evidence  himself,  it  Is  not  ground  for  revers- 
ing the  judgment  although  tbe  evidence  objected  to 
was  Incompetent  New  York  L.  Ins.  Co.  v.  Talia- 
ferro, 95  Va.  623,  88  S.  E.  Rep.  879. 

Other  Sufficient  Evidence.— Where  evidence  is  im- 
properly rejected,  and  such  evidence  tends  to  prove 
an  item  which  may  or  may  not  have  been  taken  Into 
account  by  the  jury  in  fixing  the  amount  In  their 
verdict,  and  It  Is  manifest  and  plain  that  outside  of 
such  Item,  under  the  evidence,  there  was  ground 
for  finding  a  verdict  for  at  least  tbe  amount  found 
by  the  jury,  and  a  new  trial  Is  refused  by  the  court 
below,  the  court  of  appeals  will  not  for  that  cause 
reverse  the  judgment  Bartlett  v.  Patton,  88  W.  Va, 
71. 10  S.  E.  Rep.  21. 

Though  the  chancellor  has  erroneously  excluded 
evidence,  yet  If  the  court  of  appeals  upon  full  con- 
sideration of  all  the  evidence.  Including  that  ex- 
cluded, sees  no  error  In  the  decree  appealed  from. 
It  win  affirm  it  Rorer  Iron  Co.  v.  Trout,  83  Va.  897,  8 
S.  £.  Rep.  718. 

Exclusion  of  the  deposition  of  defendant  In  regard 
to  matters  covered  by  allegations  of  his  answers, 
which  are  responsive  to  the  bill.  Is  harmless  error, 
the  answer  being  Itself  evidence.  Smith  v.  Smith. 
92  Va.  696,  24  S.  E.  Rep.  280. 

Questions.- Where  a  question  Is  objectionable,  but 
the  answer  Is  so  Indefinite  and  uncertain  that  tbe 
appellant  could  not  have  been  Injured  by  It,  the  de- 
cree will  not  be  reversed  therefor.  BulUngton  v. 
Newport  News,  etc.,  R.  Co.,  82  W.  Va.  436,  9  S.  E.  Rep. 
876. 

Prejudice  Must  Be  Shown  by  Exceptions  —If  a  bill  of 
exceptions  to  the  ruling  of  the  trial  court  allowing 
or  refusing  to  allow  a  question  to  be  answered  by  a 
witness,  fails  to  give  the  answer  of  the  witness,  or 
what  is  expected  to  be  proved  by  him,  the  appellate 
court  cannot  determine  the  relevancy,  admissibil- 
ity, or  value  of  the  answers,  and  the  exception  will 
not  be  considered.  Childress  v.  Chesapeake  &  O.  R. 
Co.,  94  Va.  186,  26  S.  E.  Rep.  424  :  Nease  v.  Capehart 
16  W.  Va.  299. 

The  party  complaining  In  the  appellate  court  of 
the  rejection  of  evidence  by  the  court  below  must 
state  the  facts  or  evidence  In  his  bill  of  exceptions, 
from  which  It  must  appear  affirmatively  to  the  ap- 
pellate court  that  he  was  prejudiced  by  the  rejec- 
tion of  the  evidence.  Taylor  v.  Boughner,  16  W.  Va, 
827. 
G.  ERRORS  (XJCURRING  AT  THE  TRIAL. 
Rejection  of  Qualified  Juror.— Wbere  a  disqualified 
juror  Is  put  on  a  jury.  It  Is  of  course  error,  but 
where  a  qualified  juror  Is  Improperly  rejected.  It  Is 
a  wholly  different  thing.  In  such  case  the  man  tak- 
ing his  place  Is  qualified  and  unexceptionable  and  a 
judgment  will  not  be  reversed  for  such  cause,  the 
appellant  not  being  prejudiced.  Thompson  v. 
Douglass,  86  W.  Va.  887,  18  S.  E.  Rep.  1016. 

Allowing  Defendant  to  Have  Affirmative  off  Issue.— 
Though  the  order  directing  the  issue  be  irregular, 
still  such  irregularity,  as  to  giving  the  defendant 
the  affirmative  upon  the  trial  of  the  Issue,  not  being 
to  his  prejudice,  he  cannot  be  heard  to  cpmplaln 
thereof  In  the  appellate  court  Ogle  v.  Adams,  12 
W.  Va.  218. 

Denial  of  Right  to  Open  and  Conclude.— The  denial 
of  the  right  to  open  and  conclude  the  argument  is 
error  for  which  the  judgment  will  be  reversed  un- 
less It  cleaTly  appears  from  the  record  that  he  could 
not  have  been  prejudiced  thereby.    Sammons   v. 
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Hawvers.  36  W.  Va.  678.    See,  however,  Steptoe  v. 
Harvey,  7  Leiffh  KOI. 

Unless  however  the  party  affffrieved  makes  a  mo- 
tion for  a  new  trial  in  the  court  below,  and,  on  its 
belnff  overruled,  excepts,  he  vrill  be  deemed  to  have 
waived  his  objections.  Sammons  v.  Hawvers,  2& 
W.  va.  C^a 

Refustns  Oyer  of  Bond.— It  is  not  error  to  the  ap- 
pellant's prejudice,  for  the  lower  court  to  refuse 
oyer  of  a  bond,  if  afterwards  the  oyer  is  allowed, 
when  craved  a  second  time.  Vandiver  v.  Hyre,  5 
W.  Va.  414. 

Refusal  of  View.— The  appellate  court  cannot  re- 
verse the  Judgment  for  the  refusal  of  the  court 
below  to  send  the  Jury  to  view  the  premises,  unless 
it  appears  from  the  record  that  a  view  was  neces- 
sary to  a  Just  decision.  Baltimore  &  Ohio  R.  R.  Co. 
V.  Polly,  Woods  &  Co.,  14  Gratt  447. 

RemarksofJudKe  to  Jury.— Where  the  court,  on  the 
trial  of  an  issue,  makes  a  remark  calculated  to  prej- 
udice the  minds  of  the  Jury  against  the  defendant, 
but  at  the  same  time  tells  the  Jary,  that  the  remark 
has  nothing  to  do  with  the  cause,  and  ouffht  not  to 
influence  their  verdict;  and  a  verdict  is  rendered 
for  the  plaintiff;  it  was  held  that  such  femark  was 
no  ffround  for  reversing  the  Judcment  on  the  ver- 
dict.   Brooks  V.  Calloway.  13  Leiffh  4M. 

Statements  of  the  court  in  the  presence  of  the 
jury  on  immaterial  points  or  such  as  cannot  operate 
injury  to  the  appellants  though  improper  are  not 
error  for  which  the  appellate  court  will  reverse  a 
Judfirment    Newlin  v.  Beard,  6  W.  Va.  110. 

Jury  Usurping:  Functions  of  Court— Where  it  is 
proper  that  the  court,  and  not  the  jury,  should  pass 
on  a  matter,  and  find  thereon,  but  a  Jury  finds  upon 
it  and  the  court  renders  judgment,  if  the  Jadg-ment 
is  the  same  as  the  court  should  have  rendered  if  it 
had  expressly  found  on  such  matter,  this  error  is 
harmless,  and  not  cause  for  reversal.  Miller  v. 
White.  46  W.  Va.  67,  88  S.  E.  Rep.  333. 

Reading  to  the  Jury  from  Law  Books.— Reading  from 
law  books  to  the  jury  is  not  error  for  which  the 
judgment  will  be  reversed  at  least  where  they  are 
read  before  instructions  are  given,  or  if  read  after 
they  are  given,  if  not  in  conflict  therewith.  Bloyd 
V.  Pollock,  27  W.  Va.  76, 143. 

Remarks  of  Counsel.— Where  the  remarks  of 
counsel  in  the  closing  argument,  as  to  the  result  of 
a  former  trial  of  the  case,  were  not.  in  view  of  the 
instructions  of  the  court  on  the  subject,  prejudicial 
to  the  plaintiffs  in  error,  the  Judgment  will  not  be 
reversed.  Taylor  v.  Mallory.  96  Va.  18,  30  S.  E.  Rep. 
478. 

In  order  to  authorize  the  court  of  appeals  to  re- 
vise errors  predicated  upon  the  abuse  by  counsel  of 
the  privilege  of  argument,  it  should  be  made  to 
appear  that  the  party  asked  for,  and  was  refused  an 
instruction  to  the  Jury  to  disregard  the  authorized 
statements  of  the  counsel.  Landers  v.  Ohio  River 
R.  Co..  46  W.  Va.  492,  83  S.  E.  Rep.  296. 

Court  Answering  Question  without  Notifying  Coun- 
sel.—A  judgment  otherwise  correct  will  not  be  re- 
versed because  the  court  answered  a  question 
propounded  by  the  jury,  without  ootlfylng  counsel. 
Bunton  v.  Danville.  93  Va.  200,  212.  24  S.  E.  Rep.  83C. 

Refusal  to  Sign  Bill  of  Bxceptlons.— The  court  of 
appeals  will  not  reverse  a  judgment,  on  the  ground 
that  the  court  below  refused  to  sign  and  seal  a  bill 
of  exceptions  to  its  opinion  overruling  a  motion  for 
a  new  trial;  if  the  weight  of  evidence  exhibited  sup- 
ports the  verdict    Shanks  v.  Fenwlck,  3  Munf .  478. 

Disregard  by  Court  of  One  of  Its  Own  Rules.— The 


disregard  by  a  circuit  court  of  a  rule  2ulopted  by 
itself  for  the  regulation  of  the  practice  there  is  not 
ground  of  reversal.    Hudson  v.  Kline.  9  Oratt.  879L 

p.  ERRORS  IN  VERDICT. 

Severing  Danages.— In  a  Joint  action  of  trespass  an 
instruction  that  the  jhry  may  sever  in  the  damages, 
while  erroneous,  Is  not  error  for  which  the  judg- 
ment w^ill  be  reversed  on  a  supersedeas  by  the 
defendant.    Crawford  v.  Morris.  6  Gratt.  Oa 

Failure  of  Verdict  to  Set  Out  Character  of  EstatCL- 
Where  the  verdict  in  ejectment  fails  to  find  the 
character  of  the  estate  which  the  plaintiff  claims, 
he  alone  can  complain  of  that,  not  the  defendamt 
Elliott  V.  Sutor,  8  W.  Va.  37. 

Release  of  Excess  In  Verdict.— Where,  under  a 
lease,  there  may  be  recovery  of  monthly  rental  for 
a  number  of  months,  but  not  for  all  claimed  by 
plaintiff,  and  he  recovers  a  verdict  for  more  than  he 
is  entitled  to.  he  may  release  the  amount  beyond 
the  proper  number  of  months,  and  defendant  cannot 
complain  of  it.  Roberts  v.  Bettman,  45  W.  Va.  143, 
80  S.  E.  Rep.  9&. 

When  the  illegal  part  of  the  damages  ascertained 
by  the  verdict  of  a  jury  is  clearly  distinguishable 
from  the  rest,  and  may  be  ascertained  by  the 
court  without  assuming  the  functions  of  t)ie  jury 
and  substituting  its  Judgment  for  theirs,  the  court 
may  allow  plaintiff  to  enter  a  remittitur  for  such 
part,  and  then  refuse  a  new  trial.  Chapman  v. 
Beltz.  48  W.  Va.  1.  36  S.  E.  Rep.  1018. 

Where  plaintiff  who  has  recovered  a  Judgment 
which,  as  rendered,  is  clearly  erroneous,  seeks  to 
avoid  a  reversal  by  striking  out  a  part  of  thfe  judg- 
ment, it  is  incumbent  on  him  to  satisfy  the  conn 
either  by  materiaU  in  the  record  or  by  fair  pre- 
sumption, that  this  can  be  done  without  injustice  to 
the  defendant.  If  he  cannot  do  this  the  defendant 
is  entitled  to  have  the  erroneous  Judgment  re- 
versed.   O.  &  A.  R.  Co,  V.  Fulvey.  17  Gratt.  366l 

Failure  to  Give  Nominal  Damages.— The  failure  to 
give  nominal  damages,  unless  It  be  upon  a  matter 
which  involves  the  settlement  of  a  right  other  than 
a  right  to  recover  damages,  is  not  a  ground  for  re- 
versal.   Briggs  V.  Cook.  99  Va.  278, 88  S.  E.  Rep.  148. 

I.  ERRORS  IN  INSTRUCTIONS. 

Olving.— It  is  well  settled  that  the  accused  has  a 
right  to  a  full  and  correct  statement  by  the  court 
of  the  law  applicable  to  the  evidence  in  his  case, 
and  that  any  misdirection  by  the  court.  In  point  of 
law.  on  matters  material  to  the  issue,  is  ground  for 
a  new  trial.    Honesty  v.  Com.,  81  Va.  388. 

If  a  misdirection  or  other  mi-stake  of  the  court 
appear  in  the  record,  it  must  be  presumed  that  it 
affected  the  verdict  of  the  Jury,  and  is  therefore  a 
ground  for  which  the  judgment  must  be  reversed, 
unless  it  plainly  appears  from  the  whole  record 
that  the  error  did  not,  and  could  not.  have  affected 
the  verdict  Kimball  v.  Borden.  95  Va.  308.  88  S.  B. 
Rep.  307  ;  Edmunds  v.  Harper,  81  Gratt  687  :  Dlnges 
V.  Branson,  14  W.  Va.  100 :  Danville  Bank  v. 
WaddiU,  27  Gratt  448 ;  Rich.  Ry..  etc.,  Co.  v.  Garth- 
right.  92  Va.  627,  34  S.  E.  Rep.  267 ;  Clay  v.  Robinson, 
7  W.  Va.  848. 

When  an  appellate  court  is  of  opinion  that  an  In- 
struction given  to  the  jury  by  the  court  below  is 
errnoneous,  the  appellate  court  cannot  undertake 
to  determine  that  the  verdict  notwithstanding  the 
erroneous  instruction,  is  right  upon  the  evidence, 
and  therefore  to  affirm  the  Judgment  But  the 
judgment  must  be  reversed  and  the  cause  re^ 
manded  for  a  new  trial.  Wiley  v.  Givens,  6  Gratt 
277. 
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This  seems  to  be  In  conflict  witb  the  weiffht  of 
aatborlty.  For  full  disc  assiou.  aee/oot-noU  to  Col  vin 
T.  Menefee,  11  Gratt  87. 

An  instruction  fflven  by  tbe  court,  wbicb.  upon 
the  statement  of  the  evidence  ffiven  by  the  party 
«xceptinff,  could  not  be  injurious  to  him,  is  no 
sroand  for  reversing-  the  judgment.  Colvin  v. 
Uenefee.  11  Gratt  87;  Clark  v.  City  of  Richmond. 
B  Vju  ass.  5  S.  E.  Rep.  800. 

In  the  case  of  Payne  v.  Grant,  81  Va.  (6  Hans- 
broogb)  161.  Hinton,  J.,  delivering  the  opinion  of 
this  court,  says :  "  But  we  may  also  add  that  if 
*  there  were  any  error  in  the  giving,  or  refusal  to 
give  instr actions,  that  as  the  verdict  is  manifestly 
right,  the  defendant  could  not  have  been  preju- 
diced thereby ;  and  therefore,  such  error,  if  any 
was  committed,  can  afford  no  grouod  for  a  reversal 
of  the  judgment  complained  of."  Bernard  v.  R.  F. 
i^  P.  B.  R.  Co..  85  Va.  798,  8  S.  E.  Rep.  786. 

Where  the  documentary  evidence  and  other  facts 
not  controverted,  establish  conclusively  the  ri^ht 
of  the  plaintiffs  to  a  verdict,  whether  the  instruc- 
tions or  any  of  them  properly  state  the  law  or  not, 
the  giving  or  refusing  to  give  them  cannot  injure 
the  defendants.  Mercer  Academy  v.  Rusk,  8  W. 
Va.  873. 

An  instruction  that  a  killing  is  prima  facU  wilful 
and  premeditated,  and  therefore  murder  in  the 
Srst  degree,  held  not  prejudicial  to  defendant  where 
a  verdict  of  murder  in  the  second  dearree.as  ren- 
dered, was  clearly  justified  by  the  evidence.  State 
V.  Morrison,  40  W.  Va.  210,  38  S.  E.  Rep.  481. 

A  party  in  whose  favor  the  verdict  is  found  on  all 
points  is  not  prejudiced  by  instructions  given  or 
refused  by  the  trial  court  Washington,  etc..  R.  Co. 
V.  Alexandria,  96  Va.  344,  36  S.  £.  Rep.  885  :  Chapman 
T.  Va.  Real  Estate  In  v.  Co.,  96  V  a.  177. 81  S.  E.  Rep.  74. 

Where  an  instruction  is  given,  which  may  be  un- 
derstood in  two  senses,  in  one  correct  and  erroneous 
in  the  other,  yet  no  exception  or  objection  was 
taken  when  the  instruction  was  given,  and  it  is 
ohrioos,  from  all  the  evidence,  that  the  prisoner 
could  not  have  been  injured  by  the  Instruction,  it 
affords  no  ground  for  reversing  the  judgment  and 
ordering  a  new  trial.    Thornton's  Case.  24  Gratt. 


If  an  Instruction  correctly  expounds  the  law,  and 
Is  expressed  in  terms  familiar  to  the  books,  and 
well  understood  by  the  judicial  mind,  and  espe- 
cially if  the  jury  or  the  counsel  do  not  ask  an  expla- 
nation of  it,  an  appellate  court  will  not  set  the 
verdict  aside,  because  its  true  import  and  mean- 
ing possibly  may  not  have  been  comprehended  by 
the  jury.    Stoneman's  Case,  25  GratL  887. 

An  Instruction  given  at  the  request  of  the  defend- 
ant, and  covering  only  apart  of  the  theory  of  the 
defense  to  which  it  relates,  and  tending  to  prove 
vhlch  there  is  evidence  in  the  case,  is  open  to 
criticism  because  of  its  narrowness;  but  if  no 
general  instruction  stating  the  law  upon  such 
theory  is  given  in  the  case,  and  the  instruction  is 
notin  such  terms  as  to  g^ive  undue  importance  to 
the  evidence  referred  to  in  it,  and  it  is  manifest 
that  the  giving  of  such  instruction  has  not  operated 
totheprejudlceof  the  plaintiff,  the  judgment  will 
sot  be  reversed  on  account  thereof.  Maxwell  v. 
Kent.  40  W.  Va.  542.  39  S.  B.  Rep.  174. 

An  instruction  as  to  the  sufficiency  of  evidence 
npon  a  point  which  is  immaterial,  is  not  error  for 
which  the  appellate  court  will  reverse  the  judg- 
ment   Pitman  v.  Breckenridge,  3  Oratt  127. 

If  an  erroneous  instruction  be  given  to  a  jury 


by  a  court  and  it  appears,  by  other  bills  of  excep- 
tion, that  the  question,  on  which  that  error  eons 
instruction  was  given,  did  not  arise  in  the  cause, 
the  judgment  will  be  affirmed,  notwithstanding  the 
erroneous  Instruction.  Hunter  v.  Jones.  6  Rand. 
540. 

Where  there  have  been  two  trials  of  an  action  at 
law,  the  first  resulting  in  a  verdict  for  the  plaintiff, 
and  the  second  in  a  verdict  for  the  defendant  and 
the  defendant  has  failed  to  except  to  the  rulings  of 
the  trial  court  in  granting  or  refusing  Instructions 
at  the  first  trial,  neither  party  can  object  to  such 
rulings  in  the  court  of  appeals ;  the  plaintiff,  because 
he  was  not  injured  thereby,  and  the  defendant 
because  he  failed  to  except  Marshall  v.  Valley  R. 
Co.,  97  Va.  658,  84 S.  £.  Rep.  455. 

RefoMl.— The  court  of  appeals  will  not  reverse 
a  judgment  on  account  of  the  refusal  of  the  trial 
court  to  give  instructions  asked  for,  if  the  party 
has  not  been  aggrieved  by  the  refusal.  R.  &  D.  R. 
Co.  V.  Norment  84  Va.  167,  4  S.  E.  Rep.  211. 

Whenever  a  correct,  instruction  is  refused,  the 
judgment  will  be  reversed,  unless  the  appellate 
court  can  see  from  the  whole  record  that  even 
under  correct  instructions,  a  different  verdict 
could  not  have  been  rightly  found,  or  unless  it  is 
able  to  perceive  that  the  erroneous  ruliug^  of  the 
court  could  not  have  Influenced  the  jury.  Davis  v. 
Webb,  46  W.  Va.  6, 83  S.  E.  Rep.  07;  HaU  v.  Com..  80 
Va.  171,  170.  15  S.  E.  Rep.  517;  Boggess  v.  Taylor,  47 
W.  Va.  254,  34  S.  E.  Rep.  780. 

The  refusal  of  proper  instructions  is  not  error, 
if  other  instructions  are  given  covering  the  same 
questions.  Arthur  v.  City  of  Charleston  (W.  Va.), 41 
S.  E.  Rep.  171. 

Rule  in  West  Virginia.— it  now  being  made  the  duty 
of  the  court  of  appeals  to  consider  the  whole  evi- 
dence by  legislative  enactment  instructions, 
whether  improperly  given  or  improperly  refused, 
are  relegated  to  a  position  of  minor  importance, 
for  the  first  inquiry  must  necessarily  be  as  to 
whether  the  verdict  of  the  jury  is  sustained  by  a 
decided  preponderance  of  the  evidence;  and,  if 
such  determination  is  reached,  all  errors  of  law 
committed  by  the  court  during  the  trial  must  be 
placed  in  the  category  of  harmless  errors,  unless 
they  are  so  gross  that  a  different  ruling  would  have 
materially  weakened  or  destroyed  the  preponder- 
ance of  evidence.  Bank  of  Huntingrton  v.  Napier. 
41  W.  Va.  481,  23  S.  E.  Rep.  800 

For  the  effect  of  error  in  giving  wrong  instruc- 
tions or  refusing  correct  Instructions,  see  mono- 
grdil>hic  note  on  "Instructions"  appended  toWomack 
V.  Circle,  29  Gratt  102. 

J.  ERRORS  IN  COSTS.— Whether  a  decree  for 
costs  is  as  it  should  be  or  not  is  a  question  that  can- 
not be  looked  into  by  the  appellate  court  when  the 
appeal  cannot  be  supported  on  any  other  g-round. 
Boggess  V.  Robinson,  6  W.  Va.  402.  413 ;  Franklin  v. 
Geho,  80  W.  Va.  27,  3  S.  E.  Rep.  168 ;  Pritchard  v. 
Evans,  31  W.  Va.  137,  5  S.  E.  Rep.  461. 

Where  there  is  no  other  error  in  a  decree  or  judg- 
ment, the  court  of  appeals  will  not  reverse  it  on 
account  of  an  error  in  costs  merely.  Boggess  v. 
Robinson,  5  W.  Va.  402  ;  King  v.  Burdett  12  W.  Va. 
688. 

But  while  an  appeal  does  not  lie  to  the  court  of 
appeals  from  a  decree  for  error  of  judgment  in  the 
court  below  for  costs,  still  where  the  cause  is  prop- 
erly before  the  court  upon  subjects  other  than 
costs,  although  the  court  sees  no  other  error  in  the 
decree  of  the  court  than  in  its  decree  for  the  costs. 
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this  conrt  may  correct  the  decree  of  the  court  be- 
low as  to  the  matter  of  costs,  and  affirm  the  decree 
as  thus  corrected,  although  it  will  not  reverse  the 
decree  because  of  error  as  to  costs  alone.  Jones  v. 
Cunnlnffham,  7  W.  Va.  707  ;  Richardson  v.  Donehoo. 
16  W.  Va.  685 :  Farmers'  Bank  v.  Woodford,  84  W. 
Va.  481.  12  S.  E.  Rep.  544 ;  Graham  v.  Bank,  46 
W.  Va.  701.  82  S.  E.  Rep.  245 :  Ashby  v.  Kiger,  3  Rand. 
165:  Ross  v.  Gordon.  2  Munf.  289. 

K.  ERRORS  IN  PARTIES. 

Delect.— If  it  appears  affirmatively  that  a  person, 
If  made  a  party,  would  have  been  a  mere  formal 
party,  against  whom  no  decree  would  have  been 
asked,  and  whose  presence  was  not  necessary  for 
the  protection  of  any  of  the  defendants,  the  appel- 
late court  will  not  reverse  a  decree  for  his  absence. 
James  River   and  Kanawha  Co.  v.  Llttlejohn,   18 

Gratt.  53. 

Although  necessary  parties  are  not  made,  yet 
where  they  have  set  up  their  claims  by  petition 
eight  years  after  the  institution  of  the  suit  and 
their  claims  have  been  investigated  on  answer  filed 
thereto,  the  decree  will  not  be  reversed.  Triplett  v. 
Romine,  33  Gratt.  651. 

An  appellate  court  will  not  reverse  a  decree,  dis- 
missing the  plaintiff's  bill  for  want  of  equity,  be- 
cause all  proper  parties  were  not  before  the  court. 
Mitchell  V.  Chancellor,  14  W.  Va.  22. 

Improper  Joinder.— A  decree  will  not  be  reversed 
for  improper  joinder  of  parties,  where  the  parties 
alleged  to  have  been  improperly  joined  are  asking 
no  relief  for  themselves,  but  simply  united  in  a 
petition  as  evidence  of  their  acquiescence  therein. 
Ward  V.  Punsten,  86  Va.  350, 10  S.  E.  Rep.  415. 

L.  ERRORS  IN  INTERLOCUTORY  DECREES.- 
Upon  an  appeal  from  an  interlocutory  decree  for 
the  sale  of  land,  the  appellate  court  will  not  reverse 
the  decree  because  the  court  did  not  decree 
against  an  absent  debtor  or  direct  the  giving  of  se- 
curity as  provided  by  law  in  behalf  of  absent 
defendants.  The  final  decree  may  provide  for  these 
things.    Kelly  v.  Linkenhoger,  8  Gratt.  104. 

When  a  decree  appealed  from  consists  in  part  of 
an  order  of  reference  for  a  report  upon  certain 
specified  matters  and  such  other  matters,  as  the 
commissioner  may  deem  pertinent  or  be  required 
by  any  party,  if  such  order  is  justified  by  the  plead- 
ings and  proofs  as  to  the  matters  specified,  the 
court  of  appeals  will  not,  before  such  report  is  made 
and  acted  upon  by  the  court  below,  reverse  or 
consider  the  order,  because  some  party  under  said 
general  clause  may  require  irrelevant  or  improper 
matter  to  be  reported  to  the  court.  Sturm  v.  Flem- 
ing, 26  W.  Va.  64. 

Pailure  to  Direct  Inquiry  a^  to  Sufficiency  of  Rents 
and  Profits.— The  appellate  court  will  not  reverse 
an  interlocutory  decree  of  sale  for  failure  to  direct 
an  inquiry  whether  the  rAits  and  profits  will  not 
pay  the  judgment  within  five  years,  if  none  of  the 
parties  ask  for  it,  but  will  am«ud  the  decree,  allow- 
ing the  defendant  to  have  such  an  enquiry  and 
affirm  it  so  amended.  Ewart  v.  Saunders.  25  Gratt. 
203. 

Where  the  bill  alleges  that  the  rents,  etc..  will 
not  pay  off  the  debt  in  five  years,  and  the  answer 
simply  contains  a  general  denial  of  the  averments 
of  the  bill,  the  decree  will  not  be  reversed  for  a 
failure  to  make  the  proper  inquiry,  but,  the  decree 
being  interlocutory,  it  may  be  modified  so  as  to 
allow  it,  if  the  appellant  desires  IL  Johnson  v. 
Wagner,  76  Va.  587. 
Failure  to  Qlve  Infants  Their  Day.— It  is  not  a  suffi- 


cient ground  for  reversing  an  Interlocutory  decree, 
that  no  day  was  given  to  an  infant  defendant  to 
show  cause  against  it,  after  he  should  come  of  age: 
because  such  omission  may  be  corrected  in  the  final 
decree.    Pickett  v.  Chilton.  5  Munf.  467. 

M.  ERRORS  IN  CHANCERY  PROCEEDINGS. 

Failure  to  Direct  Issue.— The  direction  of  an  issue 
out  of  chancery  is  a  matter  of  sound  discretion. 
The  mere  omission  to  do  so  will  not  reverse  a  decree, 
unless  it  was  asked  for.  West  Va.  Bldg.  Co.  ▼.  Sau- 
cer, 45  W.  Va.  488,  31  S.  E.  Rep.  966. 

Failure  to  Let  Commissioner's  Report    Ue  Thirty     : 
Days.— Where  a  final  decree  is  made  upon  a  com-    ! 
missioner*s  report  less  than  thirty  days  after  it  was    \ 
returned  to  the  court,  and  there  is  nothing-  to  show     I 
that  the  cause  was  heard  by  consent,  sach  error 
may  be  corrected  by  appeal,  as  there  is  no  other 
mode  of  correcting  it,  but  no  other  errors  will  be 
considered  and  the  decree  will  be  merely  reversed 
with  costs.    Gray  v.  Dickenson,  4  Gratt.  87. 

N.  STATUTE  OF  JEOFAILS.— For  the  effect  of 
the  statute  of  jeofails  in  preventing  the  rever- 
sal of  Judgments  in  the  appellate  court,  see  mono- 
graphic note  on  "Amendments"  appended  to  Snead 
V.  Coleman,  7  Gratt  900.  and  also  monographic  note 
on  "Judgments**  appended  to  Smith  v.  Chariton,  7 
Gratt.  425. 

0.  RELEASE  OF  ERRORS.— A  release  of  errors 
may  and  should  be  pleaded  to  a  writ  of  error,  and 
if  a  release  is  pleaded  and  found  for  the  plaintiff  in 
error,  yet  if  there  is  no  error,  the  conrt  cannot 
reverse  the  judgment:  and  if  the . release  i>e  found 
for  the  defendant  a  different  judgment  must  be 
given,  according  as  the  error  assigned  is  sufficient 
or  not;  if  it  is  good  error,  the  judgment  most  be 
that  plaintiff  be  barred  of  his  writ  of  error  and  not 
that  the  first  judgment  be  affirmed.  The  same  is 
true  of  a  supersedeas.    Hite  v.  Wilson.  2H.  &  M.  S6& 

If  an  appellant  pending  his  appeal,  convey  all  his 
right  involved  in  the  appeal  to  his  adversary  in  the 
appeal,  or  in  any  way  release  error,  the  fact  may  be 
pleaded  in  bar  of  his  appeal;  but  failure  to  so  plead 
will  not  conclude  the  right  of  such  adversary  under 
his  conveyance.  Ward  v.  Ward,  50  W.  Va.  617.  40  S. 
E.  Rep.  472. 

A  party  having  obtained  an  injunction  to  a  judg- 
ment at  law  upon  the  usual  condition  of  a  release  of 
errors,  omits  to  execute  the  release.  Pending  the 
injunction  suit  he  obtains  a  supersedeas  to  the  Judg- 
ment at  law.  but  does  not  perfect  the  appeal  by  giv- 
ing the  security.  There  are  repeated  applications 
by  him  for  a  renewal  of  the  supersedeas,  which  are 
granted,  but  he  does  not  perfect  the  appeal.  The 
injunction  is  proceeded  in  and  decided  against  him, 
and  he  afterwards,  more  than  ten  years  from  the 
date  of  the  judgment  asks  that  he  may  have  a  writ 
of  error  to  the  judgment  at  law,  without  giving  se- 
curity, except  for  costs,  which  is  granted.  His  laches 
in  perfecting  his  appeal  being  wilful,  deliberate  and 
repeated,  and  the  application  for  the  appeal,  having 
been,  under  the  circumstances,  improper,  the  court 
of  appeals  will,  upon  motion  by  the  appellee,  dismiss 
the  appeal.    Ross  v.  Reld,  8  Gratt  230. 

Acceptance  of  Less  Than  Amount  daimed.— Accept- 
ance by  appellant  of  satisfaction  of  a  decree  giving 
him  less  than  he  claimed,  will  not  amount  to  a 
release  of  error  or  estop  him  from  appealing  from 
such  decree.    Morriss  v.  Garland,  78  Va.  216,  835b 

IX.  ABATBHENT  OP  APPBAU 

A.  BY  DEATH  OF  PARTY. 

1.  Pending  Appeal. 

a.  (?tfn«ra/{y.— Though  there  Is  no  abatement  of 
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appellate  causes  in  the  court  of  appeals,  whether 
at  law  or  equity,  and  our  statutes  for  revival  of  ac- 
tions or  suits  have  no  application  to  them  ;  yet  a 
practice  prevails  there,  probably  borrowed  in  sub- 
stance from  that  of  the  English  House  of  Lords,  in 
equity,  requirinfir  in  case  of  the  death  of  either  party, 
a  revival  of  the  appeal  or  writ  of  error  by  consent 
or  by  «artf/ada#.  It  Is,  however,  a  creneral  rule  of 
convenience  and  policy,  applicable  only  where  the 
death  of  the  party  is  made  known  to  the  court  and 
snsffcsted  on  its  record;  and  there  may  be  circum 
stances  under  which  the  suffsrestion  itself  will  not 
be  permitted  by  the  court  And  if  the  appellate 
cause  passes  throus'h  the  court  without  such  suir- 
restion.  there  is  no  ground  for  the  imputation  of 
erroror  irrearularity  in  the  proceedings  there:  and 
the  Jud«rment  or  decree  of  the  appellate  court  is  re- 
mitted to  the  court  below,  and  entered  upon  the 
record  there,  and  a  revival  then  had  there  of  the 
original  Judgment  or  decree  in  case  of  affirmance, 
or  of  that  of  the  appellate  court  in  case  of  reversal. 
Beid  V.  Strider.  7  Qratt  7C 

Appeals  should  be  revived  in  the  names  of  de- 
ceased's representatives,  not  in  the  name  of  the 
representatives  g^enerally.  Buster  v.  Wallace,  8  H. 
&  M.  217  :  Turpin  v.  Thomas,  2  H.  &  M.  180. 

b.  Death  of  AppellarU.— Where  appellant  dies  pend- 
ing an  appeal,  his  death  should  be  suirffested  on  the 
record,  and  the  appeal  revived  by  his  executor  by 
eeirt/aeias.    Hudson  v.  Boss.  1  Wash.  74. 

An  appeal  having^  abated  at  March  term  by  the 
death  of  the  appellant  a  scire  faciae  to  revive  it  may 
be  awarded  at  the  ensuing  October  term  although 
the  April  term  has  intervened,  in  consideration  of 
the  short  interval  between  the  March  and  April 
terms.    Buster  v.  Wallace,  8  H.  &  M.  217. 

An  appeal  having  abated  at  one  term,  by  the 
death  of  the  appellant :  at  the  next  term  a  scire  fa- 
das  was  awarded  on  the  motion  of  his  administra- 
tor, who  had  qualified  since  the  abatement,  for  the 
appellee  to  show  cause  why  the  appeal  should  not 
be  revived.    Oibbs  v.  Perklnson,  2  H.  &  M.  211. 

Where  an  appeal  is  revived  by  the  appellee  by 
«dre  facias,  the  writ  should  be  served  on  the  appel- 
lant's executor.    Hudson  v.  Boss,  1  Wash.  74. 

e.  Death  of  Appellee.— Where  the  defendant  in  an 
action  of  trespass  q.  c  t.  dies  after  verdict  and 
Judgment  airainst  the  plaintiff,  and  pending  an  ap- 
peal, the  plaintiff  appellant  has  a  risrht  to  a  scire 
/adas  airainst  the  personal  representative  of  the 
defendant,  thouirh  not  agrainst  his  heir,  to  reverse 
the  judgment  if  he  can.  Harris  v.  Crenshaw,  S 
Band.  14. 

In  Daniel  v.  Bobinson.  l  Wash.  154,  the  appellee 
being  dead,  an  appearance  was  entered  for  the  ex- 
ecutors, and  on  the  motion  of  their  counsel,  the 
cause  was  tried  without  waiting  for  a  scire  facias. 

But  in  Wood  V.  Webb,  reported  in  note  to  above 
case,  the  court  upon  a  similar  motion,  refused  to 
revive  the  appeal  upon  an  appearance  beinff  en- 
tered and  directed  a  writ  of  scire  facias  to  issue, 
saying  that  the  above  case  had  not  been  duly  con- 
sidered at  the  time  the  motion  was  granted. 

But  in  Meek  v.  Baine,  1  H.  &  M.  388.  it  was  held  that 
where  two  terms  of  the  court  of  appeals  had  elapsed 
since  the  appeal  and  btifore  the  record  was  brouffht 
ap,  and  the  appellee  having*  died  since  the  appeal, 
bis  representative  may  have  the  appeal  dismissed 
on  motion  without  resorting-  to  a  scire  facias.  This 
case  was  distlnfirulshed  on  the  ground  that  in  Wood 
V.  Webb,  the  appeal  being  docketed,  the  judgment 
might  either  have  been  reversed  or  affirmed,  but  in 


this  case,  the  record  not  having  been  brought  up^  the  ap- 
peal misrht  only  be  dismissed. 

Where  the  appellee  dies,  the  court  of  appeals  will 
not  take  up  the  appeal  in  the  name  of  his  exceptors, 
no  appearance  having  been  entered,  especially 
where,  a  great  length  of  time  having  elapsed  since 
the  appeal,  the  appellant  may  have  satisfied  the 
Judgment,  such  a  case  coming-  within  the  reason  of 
the  general  rule.  8  H.  &  M.  p.  270.  allowing  one  term, 
after  new  parties  made,  to  prepare  for  trial :  but  a 
scire  facias  to  revive  the  appeal  in  the  name  of  the 
executors  will  be  awarded.  Scott  v.  Adams,  3  H.  & 
M.  501. 

Sdre  Padas  NecesMvy  to  Have  Benefit  of  Superse- 
deas Bond.— If,  after  a  supersedeas  obtained,  the 
defendant  in  error  die.  a  scire  facias  must  be 
awarded  airainst  his  executors,  or  administrators, 
and  not  a  new  writ  of  supersedeas,  because  the 
latter  could  not  be  considered  as  a  continuinsr  proc- 
ess, and  consequently  the  executor  could  not  sue 
upon  the  supersedeas  bond  first  ariven.  Keel  v. 
Herbert  1  Wash.  208. 

d.  Death  of  One  of  Several  Appellants.— One  of  sev- 
eral appellants  dies  after  the  appeal  to  the  court 
of  appeals  is  perfected.  Held,  that  either  party, 
appellant  or  appellee,  may  proceed  to  have  the  ap- 
peal revived  in  the  name  of  the  representative  of 
the  deceased  appellant ;  and  the  party  wishiufir  to 
have  the  case  revived,  must  take  measures  to  have 
it  done.    Baine  v.  Bank  of  Va.,  4  Qratt  150. 

Where  there  are  two  plaintiffs  in  a  supersedeas,  if 
one  of  them  die,  the  cause  will  abate  as  to  him,  and 
proceed  in  the  name  of  the  surviving'  plaintiff. 
Hairston  v.  Woods,  9  Leifirh  308. 

e.  Death  of  One  of  Several  Ajypellees.—An.  appeal 
from,  or  supersedeas  to,  an  order  quashlng^  an  exe- 
cution against  two  defendants,  need  not  if  one  of 
them  die,  be  revived  agrainst  his  representative, 
but  should  be  proceeded  on  as  to  the  other  only. 
Bullitt  V.  Winstons,  1  Munf .  209. 

/ .  Where  Sergeant  Acts  as  AdministrcUor.— If  the  ap- 
pellant dies,  and  no  person  will  administer  on  his 
estate,  so  that  the  court  orders  the  sergeant  to  take 
possessioh  of  it,  no  scire  facias  to  revive  the  appeal, 
lies  against  the  sersreant  Braxton  v.  Andrews,  2 
Call  897. 

g.  Under  the  Statute.— Code.  S  8805,  provides  that 
where  a  party  dies  after  verdict  and  before  judir- 
ment,  the  Judg^ment  may  be  entered  as  if  he  had 
not  died.  Section  3307  provides  that  if.  pending  an 
appeal,  writ  of  error,  etc.,  the  death  of  a  party, 
which,  if  it  had  occurred  after  verdict  in  an  action* 
would  not  have  prevented  judgment  beinff  entered, 
be  sug-g-ested  or  relied  on  in  abatement  in  the  ap- 
pellate court  said  court  may  enter  judg-ment  as  if 
such  death  had  not  occurred.  Held,  that  such 
statutes  do  not  authorize  the  supreme  court  of  ap- 
peals to  enter  judg-ment  in  a  case  in  which  the  al- 
leged plaintiff  in  error  died  before  the  appellate 
proceedings  were  besrun. 

The  fact  that  before  he  died,  the  alleired  plaintiff 
in  error  assifimed  his  cause  of  action  to  a  third  per- 
son, does  not  authorize  such  Judgment.  Booth  v. 
Dotson,  93  Va.  288.  24  S.  E.  Bep.  935. 

h.  Unlawful  Detainer.— Where  the  defendant  in  a 
proceeding  of  unlawful  detainer  dies  pending  an 
appeal  by  the  plaintiff  below,  the  cause  cannot  be 
revived.    Chapman  v.  Dunlap,  4  Gratt  86. 

i.  Ejectment.— If,  in  ejectment,  Judfirment  be  fflven 
for  the  defendant  and  the  plaintiff  appeals:  pend- 
ing which,  the  appellee  dies,  the  appellant  cannot 
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Bue  out  dL  scire /ados  affainst  his  heirs,  but  he  must 
brinff  a  new  sulL    Tomkies  v.  Walters.  0  Call  44. 

t.  Death  of  Appellant  befobb  Petition  fob  Ap- 
peal Presented.— But  where  the  party  in  whose 
name  the  petition  for  the  writ  of  error  is  presented, 
died  b^ore  the  petition  was  presented  to  the  court 
of  appeals,  the  writ  of  error  must  be  dismissed.  His 
personal  representative  is  the  party  affffrieved  and 
the  person  to  apply  for  writ  of  error  or  appeal. 
Booth  T.  Dotson,  08  Va.  283,  24  S.  E.  Bep.  985. 

3.  Death  of  One  of  Several  Appellants  before 
Decree. —When,  apparently,  (wo  defendants,  by 
counsel,  petition  for  an  appeail.  which  is  allowed, 
and  so  appear  and  prosecute  the  appeal,  though,  on 
the  hearlnff,  evidence  is  found  in  the  case,  tending 
to  show  that  one  was  dead  before  the  decree  ap- 
pealed from  was  rendered,  yet,  in  the  court  of  ap- 
peals, it  appearing^  that  the  decree  is  erroneous,  and 
the  other  appellant  bavins  the  right  to  prosecute  the 
appeal  and  have  the  decree  reversed  as  to  both, 
the  court  will  not,  of  its  own  motion,  institute  an 
inquiry  to  ascertain  whether  the  party  be  living: 
but  will  treat  him  as  before  the  court,  by  counsel, 
and  reverse  the  decree,  with  cost  to  both  appellants. 
Rittenhouse  v.  Harman,  7  W.  Va.  380. 

Death  of  Appellee  between  Verdict  and  Judfl^meiit.— 
In  Buckner  v.  Blair,  2  Munf.  336,  it  was  held  that  no 
process  of  revivor  was>necessary  in  the  court  of  ap- 
peals where  the  appellee  died  between  verdict  and 
Judgment,  there  being  no  change  of  parties  since 
the  appeal. 

B.  BY  DISSOLUTION  OF  CORPORATION. -In 
Rider  v.  Union  Factory,  7  Lteigh  154,  it  was  held 
under  the  state  of  the  law  at  tbat  time  that,  where, 
pending  an  appeal,  the  charter  of  the  company  ex- 
pired by  efiQuz  of  time,  the  appeal  abated  on  the 
ground  that  there  was  no  one  to  represent  the  cor- 
poration. 

Where  the  board  of  supervisors,  the  appellants, 
have  ceased  to  exist,  pending  the  appeal,  either  as  a 
court  or  corporation,  the  court  of  appeals  baving 
Judicial  knowledge  of  the  fact,  will  direct  the  ap- 
peal to  be  dismissed.    Board  v.  Livesay,  6  W.  Va.  44. 

In  Bank  of  Alexandria  v.  Patton,  1  Rob.  490, 
under  the  same  circumstances  except  that  the  cor- 
poration had  made  an  assignment  of  its  rights  in 
the  subject  of  controversy  prior  to  the  dissolution, 
it  wa.s  held  that  the  case  should  proceed  without 
notice  of  tbe  dissolution. 

See  monographic  note  on  '^Corporations  (Private)*' 
appended  to  Slaughter  v.  Com.,  ISGratL  767. 

X.  DISMISSAL  OP  APPEAL. 

A.  CONSTITUTES  VALUABLE  CONSIDERA- 
TION.—If  the  appellant  promise  the  appellee,  that 
if  the  latter  will  agree  to  have  the  appeal  dismissed, 
the  appellant  will  pay  him  the  full  amount  of  the 
debt,  damages  and  cost  then  due  upon  the  appeal, 
and  the  appellee  consents  thereto  and  the  appeal  is 
dismissed  as  agreed,  the  appellee  may  maintain  as- 
sumpsit on  this  promise.  The  court  may  leave  the 
question  of  damages  in  such  a  case,  to  the  jury. 
Spotswood  V.  Pendleton,  2  Call  209. 

B.  GROUNDS. 

Pailure  to  Qive  Bond.— The  dismissal  of  an  appeal 
for  failure  to  give  the  required  bond,  operates  as  an 
affirmance  of  the  decree  of  the  lower  court,  without 
any  consideration  by  the  appellate  court.  Hicks  v. 
Brick  Co.,  94  Va.  741,  27  S.  E.  Rep,  506:  Sites  v.  Wie- 
land,  5  Leigh  80. 

Pailure  to  Bring  Up  Transcript.— An  appeal  termi- 
nates by  operation  of  law  by  §  12,  ch.  I8&,  Code  W. 


Va.,  unless  the  record  is  filed  with  the  derk  before 
the  commencement  of  the  second  term  after  tke 
appeal  is  perfected,  unless  the  court,  for  good  cause 
shown,  allow  It  to  be  proceeded  with,  and  a  motion 
to  dismiss  the  appeal  is  superfluous.  Sydenstriker 
V.  Beard.  4  W.  Va,  707. 

Where  the  appellant  falls  to  bring  up  the  record 
in  time,  the  appellee  may  move  the  court  of  appeals 
to  docket  and  dismiss  the  appeal,  though  he  has  only 
a  copy  of  the  decree  In  the  lower  court  and  the  ap- 
peal therefrom.    Wilson  v.  Caldwell,  2  Rand.  19a 

Showing  Oood  Cause.— In  Craigen  v.  Thorn,  S  H.  A 
M.  269,  the  appellee's  counsel  having  moved  to  dis- 
miss the  appeal  because  the  transcript  of  the  record 
had  not  been  brought  up  within  two  terms  after  the 
appeal  was  granted  and  the  motion  being  opposed 
by  counsel  for  the  appellants  on  the  ground  that, 
although  he  had  used  every  exertion  to  obtain  the 
necessary  information  from  his  client  as  to  the 
cause  which  produced  the  delay  in  sending  up 
the  record,  yet  his  remote  situation  had  preyented 
him  from  acquiring  the  information  sought  through 
the  postoffice.  a  rule  was  entered  that  the  appeal 
stand  dismissed  unless  the  appellants  show  cause  to 
the  contrary  before  a  certain  date.  On  cause  being 
shown  before  that  date,  the  above  order  was  set 
aside  and  the  appeal  placed  on  the  dockeL 

Pailure  to  Enter  Appearance.— The  counsel  for  the 
appellee  may  move  to  dismiss  the  appeal,  for  want 
of  an  appearance  being  entered  for  the  appellant 
before  he  opens  the  record,  but  not  afterwards. 
Collins  V.  Lowry,  2  Wash.  75w 

Allowing  Two  Terms  to  Pass.— If  the  appellant  let 
two  terms  of  the  court  of  appeals  elapse,  after  the 
appeal  has  been  granted  by  tbe  district  court,  the 
appellee  may  bring  up  the  record,  and  have  the  suit 
dismissed,  with  costs;  but,  he  cannot  have  the  judg- 
ment affirmed,  as  he  could  have  done  if  he  had 
brought  up  the  record  at  the  second  term,  under 
the  act  of  assembly.    Mills  v.  Black,  1  Call  S41. 

Lapse  of  Pive  Years  from  Date  of  JudgnMiit.— An  ap- 
peal will  be  dismissed  under  Act  187S,  S  17,  when- 
ever five  years  shall  appear  to  have  elapsed  from 
the  date  of  the  Judgment  to  the  time  when  the 
record  is  delivered  to  clerk,  and  this  applies  al- 
though the  Judgment  was  rendered  and  the  appeal 
allowed  before  the  passage  of  that  act,  if  the  rec- 
ord was  filed  after  it  went  into  efiFecL  Modisett  v. 
Dayton,  11  W.  Va.  889. 

Motion  to  Speed  the  Cause.— The  parties  obtaining 
an  appeal,  falling  to  have  it  perfected  by  service  of 
process  upon  the  appellees,  or  publication  where 
that  is  proper,  the  court  will,  on  motion  of  an 
appellee,  who  has  appeared,  make  a  rule  upon  the 
appellants  to  speed  the  cause  :  and  if  they  fail  to 
perfect  the  appeal  in  the  time  appointed,  or  show 
good  cause  for  their  failure,  the  appeal  vrlll  be  dis- 
missed.   Michie  v.  MIchie,  17  Gratt.  109. 

Where  notice  is  given  that  such  a  motion  will  be 
made  on  the  tenth  day  of  the  term,  Sunday  is  not  to 
be  counted  as  one  of  the  days  of  the  term.  Michie 
V.  Mlcbie,  17  Gratt  109.  See  also.  Read  v.  Com..  0 
Gratt  924. 

Appeal  Taken  without  Appellant's  Cooscat.— An 
appeal  taken  in  the  name  of  a  party  without  his 
knowledge  or  consent,  may  be  dismissed  as  to  him. 
on  his  motion.    Watson  v.  Watson,  4  Rand.  611. 

Bscape  of  Plaintiff  In  Error  In  Criminal  Case.— Where 
a  prisoner  convicted  of  felony  obtains  a  writ  of 
error  which  is  directed  to  operate  as  a  supersedeas, 
and  he  then  escapes  from  Jail,  the  appellate  conrt 
will  discharge  so  much  of  the  order  awarding  the 
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writ  of  error  as  directed  It  to  operate  as  a  superse- 
deas to  the  Jndffment  And  wlU  further  direct  that 
the  writ  of  error  be  dismissed  by  a  certain  day,  nn- 
leas  it  shall  be  made  to  appear  to  the  court  by  that 
day,  that  the  plaintiff  In  error  is  In  custody  of  the 
proper  officer  of  the  law.  Sherman  v.  Com..  14  Qratt. 
e77 :  State  y.  Conners,  20  W.  Va.  1.  12. 

In  Lef  twich  v.  Com..  20  Gratt.  716,  It  was  said  that 
the  same  order  would  have  been  made  as  in  Sher- 
man ▼.  Com.,  14  Gratt  077,  but,  as  the  case  had  been 
beard  and  decided  without  information  that  the 
plaintiff  in  error  was  at  larre,  the  court  held  it 
proper  not  to  set  aside  the  Judg^ment  already  en- 
tered in  the  case  but  permitted  the  same  to  stand 
in  full  force. 

C.  DISMISSAL.  BY  CESTUI  QUE  TRUST.—Where 
2n  appeal  is  taken  by  a  trustee  and  his  ee$tui  oue 
tTMit  and  the  cesttti  afterwards  dismisses  the  ap- 
peal so  far  as  she  is  concerned,  such  dismissal 
operates  as  a  dismissal  of  the  entire  appeal,  it  ap- 
peariDff  that  the  trustee  was  acting  wholly  in  a 
representative  capacity  and  had  not  suffered  any 
personal  injury  from  such  decree.  Ratliff  v.  Pat- 
tea.  S7  W.  Va.  197.  Id  S.  E.  Rep.  4fU. 

D.  EFFECT  OF  DISMISSAL. 

Oa  Parties  App««lliiff.-The  dismissal  of  an  appeal 
bas  the  same  effect  as  an  affirmance  under  I  16, 
cb.  178.  Code  1878,  providing  that  "  After  the  dismis- 
sal of  an  appeal,  writ  of  error,  or  supersedeas,  no 
other  appeal,  etc.,  shall  be  allowed  to,  or  from  the 
same  judgment,  order,  or  decree."  Cobbs  v.  Gil- 
christ, 80  Va.  SOS. 

And  this  applies  as  well  to  the  dismissal  of  an  ap- 
peal for  failure  to  print  the  record  as  for  any  other 
canse.  Woodson  v.  Leyburn,  83  Va.  848.  3  S.  E.  Rep. 
873:  Barksdale  v.  Fitzgerald.  76  Va.  892 :  Beecher  v. 
Lewis.  84  Va.  630.  6  S.  E.  Rep.  867. 

Where  three  successive  appeals  are  allowed  from 
three  decrees  in  a  cause  and  the  first  two  are  dis- 
missed, it  seems  that  on  the  last  appeal  which  relates 
only  to  the  last  decree,  matters  involved  in  the 
former  appeals  cannot  be  inquired  into,  under  the 
spirit  of  S  18,  ch.  178,  Code  1878.  Barksdale  v.  Fits- 
rerald.  76  Va.  892. 

If  one  writ  of  error  be  dismissed  for  matter 
merely  formal,  the  effect  is.  so  far  as  any  rehearing 
is  concerned,  the  same  as  an  affirmance  in  the  court 
of  appeals.  Alvey  v.  Cahoon,  86  Va.  178,  9  S.  E.  Rep. 
9M. 

Ob  Parties  Not  JolBlng:  In  Appeal.— But  a  dismissal 
of  one  party's  appeal  for  lack  of  Jurisdiction,  will 
not  effect  the  other  party's  right  of  appeal,  if  it  sat- 
isfies the  jurisdictional  requirement  as  to  amount 
2ttd  the  appellate  court  will  consider  both  causes,  so 
far  as  they  effect  the  party  entitled  to  appeal.  Tebbs 
V.  Lee.  76  Va.  744. 

A  fair  interpretation  of  the  first  section  of  ch. 
IS,  Code  1868,  permits  any  one  of  the  parties  to  a 
controversy  to  appeal,  or  have  a  writ  of  error  or 
rapersedeas.  In  such  cases  as  are  designated  by  the 
ttatate.  without  prejudice  to  those  who  were  not 
made  party  to  the  appeal,  writ  of  error,  or  superse- 
deas; and  that,  notwithstanding  one  defendant 
took  an  appeal,  writ  of  error,  or  supersedeas,  and, 
under  the  statute,  was  deemed  to  have  abandoned 
it.  it  does  not  militate  against  the  right  of,  or,  con- 
clnde.  either  of  the  other  defendants,  who  were  not 
parties  to  the  appellate  proceedings,  from  prosecute 
fav  an  appeal,  writ  of  error,  or  supersedeas,  in  the 
same  matter  within  the  time  prescribed  by  statute. 
Adamson  v.  Peerce,  9  W.  Va.  249. 

Jadffe  May  Still   Olve  His  Opinion.— Although    a 


writ   of   error    be    dismissed    as    improvldently 

awarded,  still  any  Judge  of  the  court  of  appeals  may 

give  his  opinion  upon  the  merits  if  he  so  desires. 

White    V.    Ches.,    etc..    R.    Co..   86   W.    Va.    800; 

Steenrod  v.  Railroad.  25  W.  Va.  188.  188 :  Wills  y. 

Jackson,  8  Munf.  456;  Goolsby  v.  Strother,  21  Gratt. 

107. 

XI.  REINSTATEMENT. 

After  regularly  dismissing  an  appeal  for  want  of 
prosecution,  the  appellate  court  cannot  reinstate 
the  same  at  a  subsequent  term,  without  a  rule  hav- 
ing been  made  upon,  or  due  notice  given  to.  the 
adverse  party  to  appear  and  contest  the  motion. 
Cropper  v.  West,  4  Munf.  299.  See  also.  Rule  IX.  1  H. 
AM.  VL 

If  a  suit  be  dismissed,  by  surprise  of  the  appel- 
lant it  may  be  redocketed  at  a  subsequent  term 
in  the  place  where  it  formerly  stood.    Thornton 

V.  Corbin,  8  Call  232. 

An  appeal  taken  to  the  court  of  appeals  prior  to 
the  statute  of  February  1826,  Supp.  to  Rev.  Code,  ch. 
96.  was  dismissed  after  the  statute  was  passed,  for 
want  of  sufficient  security.  Held,  appellants  were 
not  entitled  either  to  have  the  appeal  reinstated,  or 
to  have  a  new  appeal  allowed,  on  the  terms  provided 
by  that  statute,  namely,  on  giving  security  for  costs 
only,  and  taking  the  appeal  without  a  supersedeas ; 
not  to  have  it  reinstated  on  those  terms,  because 
before  the  sale?  act.  security  to  perform  the  decree 
was  necessary,  not  to  have  a  new  appeal  allowed 
under  said  statute,  since  that  is  forbidden  by  said 
statute  after  a  former  api>eal.  etc..  has  been  dis- 
missed.   Sites  V.  Wieland,  5  Leigh  80. 

XII.  5UCCES31VE   APPEALS. 

Except  In  the  case  provided  for  in  the  statute  vis. 
where  the  appeal  is  dismissed  for  failure  to  print 
the  record  or  to  deposit  with  the  clerk  a  sufficient 
fund  for  that  purpose,  where  a  writ  of  error  or  ap- 
peal has  been  dismissed  (because  of  .the  failure  of 
the  appellant  to  give  a  new  bond  with  good  security 
when  required  by  the  court),  he  is  not  entitled  to  a 
second  writ  of  error  or  supersedeas.  Casanova  v. 
Kreuscri.  21  W.  Va.  720:  Perry  v.  Horn,  21  W.  Va.  782. 

Ch.  172,  Acts  1872-8,  providing  that,  if  an  appeal  or 
writ  of  error  be  dismissed  for  failure  to  provide  for 
the  printing  of  the  record  within  six  months  after 
the  case  Is  docketed  in  the  appellate  court,  the  case 
may  be  renewed  at  any  time  within  five  years  from 
the  date  of  the  Judgment,  order,  etc..  appealed 
from,  is  only  intended  to  allow  one  additional 
appeal  or  writ  of  error  not  an  indefinite  number 
of  such  appeals  within  the  five  years.  Perry  v. 
Horn.  21  W.  Va.  782. 

5econd  Appeal— B:  the  Act  of  1825.  Supp.  Rev.  Code, 
a  second  appeal  cannot  be  granted  after  oue  has 
been  dismissed.    Sites  v.  Wieland,  6  Leigh  80. 

XIII.  JURISDICTION  OP  SUPRBHB  COURT  OP 

APPEALS. 

A.  GENERALLY. 

Constitutional  Provisions.— The  provision  in   art. 

VI.  Constitution  of  West  Virginia,  that  the  court  of 
appeals  shall  have  appellate  Jurisdiction  in  civil 
cases  when  the  matter  in  controversy  is  of  greater 
value  or  amount  than  $200  merely  means  that  the 
legislature  cannot  make  a  greater  amount  neces- 
sary to  give  jurisdiction  but  they  make  the  limit 
200  or  legs.  By  the  act  of  1868  the  amount  was  fixed 
at  that  required  for  an  appeal  to  the  district  courts 
in  Virginia.  /.  e.  $100.  Tompkins  v.  Burgess,  2  W.  Va. 
187. 

Section  2.  art  6,  of  the  Constitution  of  Virginia  enu- 


215 


1  ROB. 


Virghha  Reports,  Annotated. 


merates  the  cases  In  wbich  tbe  conrt  of  appeals  sbaU 
have  jurisdiction  irrespective  of  pecuniary  value, 
hence  the  act  of  March  12, 1884,  conferring  it  at  the  in- 
stance of  the  commonwealth,  in  all  suits  instituted 
under  the  act  of  Jan.  14, 1882,  entitled  "An  act  to  pre- 
vent frauds  asralnst  the  commonwealth  and  the 
holders  of  her  securities  in  the  collection  and  dis- 
bursements of  her  revenues,**  is  unconstitutional 
and  void,  these  cases  not  belnir  amonir  the  cases 
enumerated  in  the  constitution.  Mcintosh  v.  Bra- 
den.  80  Va.  21. 

Appellate  jurisdiction  may  be  conferred  without 
regard  to  the  matter  in  controversy,  provided  the 
power  of  the  lesrlslature  is  not  restricted  by  the 
constitution.    Mcintosh  v.  Braden,  80  Va.  217. 

The  constitution  does  not,  proprio  vigore,  confer 
jurisdiction  upon  the  court  of  appeals,  and  there- 
fore whatever  jurisdiction  it  exercises  must  be  by 
virtue  of  statutory  authority  riven  In  pursuance 
of  the  constitution.  The  provisions  of  the  constitu- 
tion in  this  particular  are  carried  into  effect  by  SS 
8154  and  8455,  of  the  Ck>de.  Bamett  v.  Meredith,  10 
Gratt  d60  :  Price  v.  Smith,  93  Va.  14.  24  S.  £.  Rep.  474: 
Qresham  v.  Ewell,  84  Va.  784,  6  S.  E.  Rep.  184  ;  Pare 
V.  Clopton,  80  Oratt  417  ;  Prison  Ass*n  v.  Ash  by,  98 
Va.  671. 25  S.  E.  Rep.  808  :  CkK>k  v.  Dauffherty.  90  Va. 
600,  89  S.  E.  Rep.  228. 

The  words  "or  some  other  matter  not  merely  pe- 
cuniary'* used  in  S  8465,  of  the  Code,  have  the  same 
meaning  as  the  words  "matters  not  merely  pecun- 
iary'* used  in  the  constitution.  Price  v.  Smith,  98 
Va.  14.  24  S.  E.  Rep.  474. 

JorUdlctiJon  Statutory. —The  powers  of  the  supreme 
court  of  appeals  are  ttatntory,  it  has  no  claim  what- 
ever to  power  from  any  other  source  ;  neither  cus- 
tom, prescription.  Ions'  usasre  nor  precedent  have 
any  effect.    Clarke  v.  Conn,  1  Munf.  100. 

Unless  an  appeal  can  be  brought  within  some  pro- 
vision of  the  statute  authorlzins'  appeals,  it  must  be 
dismissed.  Hill  v.  Als,  27  W.  Va.  218:  Laldley  v. 
Kline,  21  W.  Va.  21 ;  Childs  v.  Hurd.  25  W.  Va.  580  : 
State  V.  Hays,  80  W.  Va.  107, 8  S.  E.  Rep.  177. 

Jurisdiction  Bsjentlal.— Until  the  court  has  legal 
possession  of  any  cause,  although  it  be  upon  their 
docket,  it  has  no  power  over  it  but  to  dismiss  it 
Jurisdiction  must  in  all  cases  precede  discretion. 
Clarke  V.  Conn,  1  Munf.  160. 

The  defendant  in  error  cannot  question  the  juris- 
diction of  the  lower  court,  where  he  is  contesting 
the  jurisdiction  of  the  appellate  court,  for  if  his  con- 
tention is  sustained,  the  only  order  that  the  appel- 
late court  can  make  is  one  dismissing  the  writ  of 
error.  Railroad  Co.  v.  Board  of  Pub.  Works,  28  W. 
Va.284. 

Jurisdiction  Must  Appear  Affirmatively.— Although 
the  question  of  jurisdiction  has  not  been  raised  it 
is  the  duty  of  the  appellate  court  to  consider  it,  and, 
unless  the  record  shows  affirmatively  that  it  has 
jurisdiction  In  a  case,  to  decline  to  take  jurisdiction 
in  such  case.  Shirey  v.  Musgrave,  29  W.  Va.  181,  il 
S.  E.  Rep.  014:  Hill  V.  Als,  27  Va.  215:  State  v.  Hays, 
80  W.  Va.  107,  8  S.  E.  Rep.  177:  Adkins  v.  City  of  Rich- 
mond, 98  Va.  01,  84  S.  E.  Rep.  967. 

Burden  of  Proof.— The  onus  is  upon  the  party  seek- 
ing revision  to  establish  the  jurisdiction  of  the  ap- 
pellate court.  Harman  v.  City  of  Lynchburg,  88 
OratL  S7  :  Buckner  v.  Metz,  77  Va.  107 :  Southern 
Fertilizing  Co.  v.  Nelson.  1  Va.  Dec.  405  ;  Saunders 
V.  Waggoner,  82  Va.  816:  Martin  v.  Fielder,  82  Va.  455, 
4  S.  E.  Rep.  602 :  Com.  v.  Chaffin,  87  Va.  545,  12  S.  E. 
Rep.  972 :  Stanley  v.  Hubbard,  27  W.  Va.  740 :  State 
v:  Hays,  30  W.  Va.  107,  S  S.  E.  Rep.  1T7. 


Hence  where  the  appellant  fails  to  show  tlie 
amount  of  his  judgment  the  court  of  appeals  will 
decline  jurisdiction.  Southern  Fert-  Co.  v.  Nelson,  1 
Va,  Dec.  465. 

Court  Equally  Divided.— Where  the  members  of 
the  court  of  appeals  are  equally  divided  on  the  ques- 
tion of  the  jurisdiction  of  the  court  of  appeals,  the 
jurisdiction  of  the  court  must  be  sustained  and  the 
case  decided  on  its  merits.  State  v.  Hays.  80  W.  Va 
107. 8  S.  E.  Rep.  177. 

Consent  and  Acquiescence.— Neither  consent,  nor 
long  acquiescence  of  parties  can  give  the  court  of 
appeals  jurisdiction.  An  appeal,  therefore,  Chaving 
been  improvidently  granted.)  was  dismissed  on  mo- 
tion, five  years  after  it  was  entered  on  the  docket 
Clark  V.  Conn,  1  Munf.  160 :  McCall  v.  Peachy,  I  Call 
55 :  Shirey  v.  Musgrave.  29  W.  Va.  181.  11  S.  £.  Sep. 
914. 

Act  of  179a.— The  Act  of  1792,  Rev.  Code.  voL  I.  p.  6D, 
declaring  that  appeals,  etc..  from  the  district 
courts,  shall  be  granted,  etc..  by  the  court  of 
appeals  on  the  same  principles  as  appeals,  etc..  to 
those  courts  are  granted  from  the  county  courts, 
means  that  appeals,  etc.,  lie  In  those  cases  and  those 
cases  only  where  they  lie  from  the  county  to  the 
district  courts.  Cooper  v.  Saunders.  1  H.  &  M.  41t: 
Wingfield  V.  Crenshaw,  8  H.  &  M.  245. 

Law  Applicable.— The  Code  1849,  ch.  182,  S  8;  taking 
away  the  right  of  appeal  where  the  matter  in  con- 
troversy is  less  than  1800  and  merely  pecuniary,  is 
applicable  to  all  judgments,  etc  whether  rendered 
prior  or  subsequent  to  July  1st,  1860,  unless  the  peti- 
tion for  the  appeal,  etc,  was  presented  prior  to  that 
date.  McQruder  v.  Lyons.  7  Gratt  23S:  Crawford  v. 
Halsted.  20  Gratt.  211.  225. 

B.  WHERE  "MATTER  IN  CONTROVERSY  IS 
MERELY  PECUNLARY." 

1.  GBNBBAiiLT.~The  form  or  character  of  the  rem- 
edy or  proceeding  in  the  inferior  court  cannot  affect 
the  jurisdiction  of  the  court  of  appeals  under  this 
clause  of  the  constitution.  No  matter  what  may  be 
the  form  of  the  controversy,  if  the  decision  of  the 
inferior  court,  if  erroneous,  has  caused  an  Injarr 
to  the  plaintiff  in  error,  or  appellant,  to  an  amoont 
greater  than  the  jurisdictional  amount,  the  conrt 
of  appeals  will  review  the  case  at  his  instance.  And 
as  the  injury  to  the  party  who  brings  the  case  be- 
fore that  court,  is  the  basis  of  its  jurisdicdon,  it 
may  happen  that  one  party  may  have  a  right  to 
have  a  case  reviewed  which  the  other  may  not 
Dryden  v.  Swinburn,  15  W.  Va.  284. 

Affidavit  Not  Sufficient— A  mere  affidavit  that  the 
amount  in  controversy  exceeds  $100  exclusive  0/ 
interest  and  costs  will  not  give  the  court  of  appeals 
jurisdiction  when  the  affiant  states  no  facts  by 
which  the  correctness  of  his  statement  may  be  as- 
certained, and  it  does  not  appear  either  by  such 
affidavit  or  by  the  record  that  the  interests  of  the 
appellants  are  of  such  an  amount  that  the  contro- 
versy in  relation  to  the  matter  of  that  value  will  be 
continued  by  the  appeal.  McCoy  v.  McCoy,  8S  W. 
Va.  eo,  10  S.  E.  Rep.  19. 

Penal  Bonds.— The  court  of  appeals  has  jurisdic- 
tion to  revise  any  judgment  on  a  bond,  provided  tbe 
penalty  amount  to  the  sum  limited  by  law.  NeweU 
V.  Wood,  1  Munf.  556. 

Where  judgment  is  entered  in  a  county  court  on 
a  single  bill  for  more  than  $100,  that  being  the  pecu- 
niary limit  at  that  time,  to  be  discharged  by  the 
payment  of  a  sum  less  than  $100.  and,  on  a  writ  of 
supersedeas  from  the  district  court  at  the  instance 
of  the  defendant,   the  judgment  is  reversed,  tbe 
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pUlntiff  cannot  appeal  to  the  supreme  court  of  ap- 
peals, the  amount  by  which  the  judgment  may  be 
dJschartred,  not  the  amount  of  the  bill,  belnff  the 
true  criterion.  Lewis  y.  Lonff.  8  Munf.  186:  Rymer 
y.  Hawkins.  18  W.  Va.  800. 

fc  Ik  Vibgikia.— Where  the  matter  In  controversy 
is  merely  pecuniary  and  less  in  amount  than  1600, 
the  court  of  appeals  h  as  not  J  urisdiction .  Bransf  ord 
T.Kam,87  Va.24S,  12  S.  £.  Rep.  404:  Shacklett  y. 
Asrlam.  87  Va.  818, 12  S.  E.  Rep.  078:  Pattie  ▼.  Quff- 
genheimer,  86  Va.  008, 12  S.  E.  Rep.  06;  Clinch  River 
Veneer  Co.  v.  Kurth.  88  Va.  228,  16  S.  E.  Rep.  168: 
CraiK  V.  Williams,  00  Va.  500,  18  S.  £.  Rep.  800  :  Cocke 
X.  Minor,  25  Oratt  846 :  Saunders  v.  Waffffoner,  82 
Va.  316 :  Martin  v.  Fielder,  82  Va.  455. 4  S.  £.  Rep.  608: 
Oom.  V.  Chaffln,  87  Va.  545. 12  S.  E.  Rep.  072  :  Cralle  v. 
Cralle,  81  Va.  778 ;  Litchford  v.  Day,  87  Va.  71,  12  S. 
£.  Rep.  107. 

To  give  the  court  of  appeals  jurisdiction  of  a 
csQse,  except  in  certain  specified  cases,  the  judg- 
ment or  decree  must  amount  to  )600,  principal  and 
interest  at  the  date  of  the  judoment  or  decree,  except 
where  the  claim  of  the  plaintiff  is  for  more  than 
that  amount,  and  he  applies  for  the  appeaL  Gaire 
V.  Crockett,  27  Gratt.  735 :  Tebbs  v.  Lee,  76  Va.  744  : 
McCrowell  v.  Burson.  79  Va.  200;  Hartsook  ▼. 
Crawford,  85  Va.  418, 7  S.  £.  Rep.  588  :  Cox  v.  Carr.  99 
Va.  2ii :  Hawkins  v.  Gresham,  85  Va.  84,  6  S.  E.  Rep. 
m :  Craiff  v.  WilUams,  00  Va.  600. 18  S.  E.  Rep.  800. 

The  court  of  appeals  has  not  j  urisdiction  of  an 
appeal  from  an  order  vacating  an  injunction  re- 
straining appellees  from  levying  a  .^. /a.  on  a  judg- 
ment for  less  than  1500  principal  and  interest,  on 
appellant's  homestead  effects.  Pattie  v.  Guggen- 
heimer,  86  Va.  008. 12  S.  E.  Rep.  05. 

To  give  the  court  of  appeals  jurisdiction  under 
the  Bev.  Code,  vol.  1.  p.  60.  of  an  appeal  from  a  decree 
of  a  court  of  chancery  dissolving  an  injunction  to  a 
Judgment,  the  matter  in  controversy  must  have 
amoanted  to  $160  exclusive  of  all  costs,  whether 
Incident  to  the  original  judgment  or  to  the  injunc- 
tion.  Cooke  V.  Piles.  2  Munf.  151. 

Where  less  than  1600  is  allowed  as  compensation 
for  land  condemned  by  a  railroad  company,  no 
appeal  lies  to  the  court  of  appeals  although  refused 
by  the  circuit    court.    Ri(5hmond,    etc.,  R.  Co.  v. 
Knopffs.  86  Va.  081.  It  S.  E.  Rep.  881. 

In  Reeves  v.  Waller,  Jeff.  8,  a  writ  of  error  was 
allowed  although  the  principal  debt  was  under  five 
poands,  on  the  ground  that  that  limitation  applied 
only  to  the  defendant. 

Correction  of  Doable  Tax  Imposed  as  a  Penalty.— A 

writ  of  error  will  not  lie  to  a  judgment  in  a  proceed- 
ing for  the  correction  of  a  double  tax  imposed  for 
refusal  to  pay  a  license  tax,  where  tbe  matter  in  con- 
trorersy  is  less  than  $600,  either  on  the  ground  that 
U  is  a  criminal  proceeding  or  that  it  comes  under 
207  of  the  exceptions  enumerated  In  the  constitu- 
tion,  Neal  V.  Com.,  21  Gratt.  511. 

l  Ik  W«8T  VmoiNiA.— The  court  of  appeals  has 
jurisdiction  in  civil  cases,  where  the  matter  in  con- 
troversy is  merely  pecuniary,  only  where  the  matter 
in  controversy,  exclusive  of  costs,  is  of  greater  value 
or  amount  than  $100.  Jones  v.  Cunningham,  7  W. 
Va  707:  Lovev.  Pickens,  26  W.  Va.  841:  McCoy  v. 
McCoy,  88  W.  Va.  60,  10  S.  E.  Rep.  10:  Aspinall  v.  Bar- 
rtckman,  20  W.  Va,  508,  2  S.  E.  Rep.  705:  State  v. 
BUIr.  20  W.  Va.  474.  2  S.  E.  Rep.  888:  Shahan  v.  Sha- 
vian. 48  W.  Va.  477,  87  S.  E.  Rep.  562. 

Where  the  only  error  in  a  decree  is  a  possible  one 
ioasnmof  $15*  the  court  of  appeals  has  no  juris- 


diction to  correct  IL    Shahan  v.  Shahan,  48  W.  Va. 
477.  87  S.  E.  Rep.  652. 

Where  the  appellant  appeals  on  two  grounds  of 
error,  together  involving  more  than  $100  but  one 
of  the  claims  is  disallowed  by  the  supreme  court  of 
appeals,  and  the  other  amounts  to  less  than  $100, 
that  court,  if  the  error  be  merely  clerical  or  one 
which  it  could  correct  under  I  6,  ch.  184,  of  the 
Code  of  W.  Va.,  would  merely  correct  the  error  and 
affirm  the  decree  with  costs  to  the  appellee,  but,  the 
error  being  judicial,  and  requiring  the  decree  to  be 
reversed,  the  said  court  will  reverse  it  with  costs  to 
the  appellee.    Bee  v.  Burdett.  28  W.  Va.  744. 

The  proceedings  in  a  chancery  cause,  the  decree 
for  the  plaintiff  for  his  costs,  and  the  proceedings 
and  judgment  on  a  forthcoming  bond  given  on  an 
execution  issued  on  such  decree,  together  consti- 
tute one  proceeding,  so  far  as  a  supersedeas  from 
the  court  of  appeals  is  concerned,  when  such  decree 
is  appealed  from,  and,  if  that  court  has  jurisdiction 
to  review  the  decree  in  the  chancery  cause,  it  will 
have  jurisdiction  also  to  award  a  supersedeas  to 
the  judgment  on  the  forthcoming  bond,  though  the 
amount  of  such  judgment  is  less  than  $100.  Vans- 
coy  V.  Stinchcomb,  20  W.  Va.  268.  11  S.  E.  Rep.  027. 

Cases  Involvliig  an  Office.— Under  art  8.  Constitu- 
tion of  West  Virginia,  giving  the  supreme  court  of 
appeals  appellate  jurisdiction  of  cases  in  which  the 
matter  in  controversy  is  of  greater  value  than 
$100,  that  court  has  jurisdiction  of  an  appeal  in  a 
case  involving  an  office,  the  fees  of  which  during 
the  term  of  office  exceed  $100.  Dryden  v.  Swln- 
bum,  15  W.  Va.  834. 

4.  Mattbr  in  CoNTBOVMiST.— The  term  "matter 
in  controversy"  as  used  in  reference  to  the  jurisdic- 
tion of  the  court  of  appeals  in  S  2*  art  VI,  of  the 
Virginia  Constitution,  means  the  "subject  of  litiga^ 
tion,  the  matter  for  which  suit  is  brought  and  upon 
which  issue  is  joined,  and  in  relation  to  which 
jurors  are  called,  and  witnesses  examined."  Bar- 
man V.  City  of  Lynchburg,  88  Gratt  87 :  Gage  v. 
Crockett  27  Gratt  786 :  Atlantic,  etc..  R.  Co.  v.  Reid, 
87  Va.  110, 12  S.  E.  Rep.  222;  Norfolk,  etc.,  R.  Co.  v. 
Clark.  02  Va.  118.  22  S.  E.  Rep.  867. 

The  matter  in  controversy,  in  reference  to  the 
appellate  jurisdiction  of  the  supreme  court  of  ap- 
peals is  that  which  is  the  essence  and  substance  of 
the  judgment  and  by  which  the  party  may  dis- 
charge himself.  Lewis  v.  Long,  8  Munf.  186 :  Um- 
barger  v.  Watts,  25  Gratt  167 :  Rymer  v.  Hawkins. 
18  W.  Va.  800  ;  Atlantic,  etc..  R.  Co.  v.  Reid,  87  Va. 
110.  12  S.  E.  Rep.  222 :  Smith  v.  Rosenheim,  70  Va. 
540  ;  Buckner  v.  Metz,  77  Va.  107  :  Hartsook  v.  Craw- 
ford, 85  Va.  418.  7  S.  E.  Rep.  588  :  Hawkins  v.  Gres- 
ham, 85  Va.  84,  6  S.  E.  Rep.  472  ;  Kendrick  v.  Spotts. 
00  Va.  148,  17  S.  E.  Rep.  863. 

The  matter  in  controversy  is  that  for  which  the 
suit  is  brought  or  for  which  judgment  is  rendered, 
not  that  which  may  or  may  not  come  in  question. 
Hawkins  v.  Gresham.  85  Va.  34.  6  S.  E.  Rep.  472. 

On  an  appeal  from  a  decree  perpetually  enjoining 
a  sale  under  a  deed  of  trust  given  to  secure  notes 
amounting  to  $600,  from  which  a  usurious  discount 
of  $62  had  been  deducted,  the  amount  in  contro- 
versy is  the  whole  amount  secured,  hence  the  court 
of  appeals  has  jurisdiction.  Schmelz  v.  Rlx,  05  Va. 
600,  28  S.  E.  Rep.  800. 

Where  the  grantee  in  a  second  deed  of  trust  which 
includes  only  a  part  of  the  land  conveyed  in  the 
first,  files  a  bill  to  sell  the  land  conveyed  by  both 
deeds,  and  if  that  is  not  enough  to  satisfy  both  deeds 
of  trust,  then  so  much  more  of  the  land  conveyed 
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by  the  first  deed  as  will  do  so  ;  and  the  former  is 
done,  but  the  court  refuses  to  decree  the  sale  of  the 
latter,  which  had  been  released  without  the  knowl- 
edere  of  the  srrantor  In  the  second  deed,  the  court 
of  appeals  has  not  jurisdiction  where  the  amount 
of  the  second  deed  remaining  unsatisfied  is  less 
than  1600,  since  that  Is  the  amount  in  controversy'. 
March  ant  v.  Healy,  94  Va.  614,  27  S.  E.  Rep.  464. 

By  "matter  in  controversy*'  as  to  the  appellants 
is  meant  the  matter  in  dispute  between  the  appel- 
lant and  appellee  in  the  lower  court,  hence  where 
the  amount  in  controversy  is  swelled  beyond  $500  by 
an  assiflrnment  which  was  not  recognized  in  the 
commissioner's  report  as  confirmed  by  the  court, 
but  merely  endorsed  on  one  of  the  exhibits  in  the 
cause,  the  court  of  appeals  has  no  jurisdiction.  The 
case  of  Fink  v.  Denny,  75  Va.  668,  is  distinguished 
on  the  ffround  that  in  that  case  the  commission- 
er's report  and  decree  appealed  from  recognized 
the  assignment,  and  thus  the  assigned  claim  had 
been  judicially  determined  to  be  the  appellant's 
property  before  the  appeal  was  taken.  McCarty  v. 
Hamaker.  82  Va.  471,  5  S.  E.  Rep.  538. 

Where  a  pecuniary  demand  in  a  suit  In  a  circuit 
court  is  106,  and  the  answer  of  the  defendant  admits 
as  due,  and  offers  to  pay  $61.96,  and  the  decree  is 
against  the  defendant  for  $101.83,  leaving-  the  amount 
actually  in  controversy  $42.88,  there  is  no  jurisdic- 
tion of  an  appeal  by  the  defendant.  Hedrick  v. 
Mutual  Guarantee  Building  &  Loan  Ass'n  (W.  Va.). 
41  S.  E.  Rep.  118. 

An  appeal  lies  from  an  order  requiring  an  answer 
to  a  bill  of  discovery,  when  the  amount  involved  in 
the  action  at  law  in  aid  of  which  discovery  is  sought 
exceeds  $100,  exclusive  of  costs,  although  the  order 
appealed  from  is  not  an  order  for  the  payment  of 
^oney,  nor  one  directly  involving  freedom.  Hurri- 
cane Tel.  Co.  V.  Mohler  (W.  Va.),  41  S.  E.  Rep.  421. 

A  chancery  suit  is  brought  in  a  circuit  court  by  a 
surety  In  a  forfeited  forthcoming  bond,  to  be  subro- 
gated to  the  Hen  of  the  judgment  creditor  on  the 
land  of  a  co-security  and  to  enforce  out  of  such  land 
the  payment  of  one-half  of  the  debt  and  the  costs 
of  the  original  case  and  the  costs  in  a  chancery  suit, 
which  had  been  brought  by  the  creditor  to  enforce 
out  of  the  lands  of  the  sureties  the  payment  of  the 
debt  and  costs,  all  the  debt  and  costs  in  the  original 
suit  as  well  as  the  costs  of  the  chancery  suit  having 
been  paid  by  the  complainant  Held,  that  in 
determining  whether  the  court  of  appeals  ihas  ju- 
risdiction on  an  appeal  from  the  circuit  court  dis- 
missing the  bill,  the  subject  in  controversy  must  be 
regarded  as  a  moiety  of  all  the  moneys  paid  by  the 
plaintiff,  whether  on  the  forfeited  forthcoming 
bond  or  the  costs  attending  it,  or  the  costs  of  the 
first  chancery  suit  and  the  interest  on  such  sums. 
Clevenger  v.  Dawson,  15  W.  Va.  848. 

In  a  suit  against  the  sureties  of  an  administrator, 
who  has  defaulted,  if  the  claims  against  the  admin- 
istrator are  less  in  amount  than  $500,  these  claims, 
which  are  the  measure  of  the  sureties,  liability  de- 
termine the  jurisdiction  of  the  court  of  appeals  and 
not  the  original  claims  against  the  estate,  and  that 
court  will  not  have  jurisdiction.  Hartsook  v.  Craw- 
ford. 85  Va.  418,  7  S.  E.  Rep.  588. 

In  an  action  to  recover  assessments  on  a  stock 
subscription,  although  the  amount  recovered  be 
less  than  $500,  if  the  defendant  denies  that  he  is  a 
stockholder,  and  his  subscription  amounts  to  $500, 
the  court  of  appeals  has  jurisdiction,  since  the 
validity  of  his  subscription  is  in  controversy. 
Stuart  V.  Valley  R.  Co..  32aratt  146. 


Where  a  decree  finds  a  debt  of  $951.79  as  due  from 
a  partnership,  which  is  controverted  by  the  appel- 
lant, the  administratrix  of  one  of  the  partners,  and 
also  decrees  a  debtor  of  the  firm,  to  the  extent  of 
$2,196.93  to  pay  off  this  debt  and  then  to  pay  one-half 
of  the  residue  to  the  appellant,  the  matter  in  con- 
troversy is  the  $951.79.  not  the  difference  between 
thatandone-half  of  $2,196w98,  since  she  may  have  to 
pay  the  whole  amount  if  said  debtor  fail  to  pay  it 
hence  the  court  of  appeals  has  jurisdiction.  Mad- 
dock  V.  Skinker.  93  Va.  479.  26  S.  E.  Rep.  685. 

In  a  suit  to  enforce  the  lien  of  a  trust  deed,  if  the 
amount  of  the  lien  is  not  less  than  $600.  the  court  of 
appeals  has  jurisdiction  althouffh  the  property  it- 
self be  of  less  value  than  $600,  since  the  matter  in 
controversy  is  the  amount  of  the  lien,  not  the  pro^ 
erty  merely.    Eacho  v.  Cosby,  96  Oratt  US. 

Although  it  is  the  amount  in  controversy  in  the 
appellate  court  that  determines  its  jurisdiction  and 
not  the  amount  in  controversy  in  the  court  below, 
yet  where  the  amount  of  the  judgment  has  been 
reduced  below  $100  by  the  payment  into  court  of  a 
part,  the  appellate  court  still  has  jurisdiction,  if  the 
plaintiff  refuse  to  accept  such  sum  in  satisfaction 
of  the  judgment  since  on  appeal  the  whole  judg- 
ment may  be  reversed,  so  that  Is  the  matter  in 
controversy  In  the  appellate  court.  Railroad  t. 
Foreman,  24  W.  Va.  062. 

In  Stone  v.  Ware,  6  Munf.  541,  the  circumstances 
that  the  amount  of  the  usurious  gain  was  less  than 
$150.  and  that  relief  ought  to  be  given  to  that  extent 
only,  was  not  considered,  on  an  appeal  from  a  su- 
perior court  of  chancery,  as  furnishing  a  valid 
objection  to  the  jurisdiction  of  the  court  of  ap- 
peals ;  the  subject  in  controversy  upon  the  appeal 
being  the  whole  debt  and  interest  which  amounted 
to  more  than  $l5a 

Where  appellants  held  notes,  secured  by  a  trnst 
deed,  amounting  to  $620.16,  and  appellee  held  notes, 
secured  by  same  deed,  amounting  to  $428,  and  upon 
a  sale  of  the  trust  property,  the  proceeds  amounted 
to  $566,  and  the  appellants  claimed  priority  of  pay- 
ment :  and  on  a  bill  being^  filed  for  a  distribution  of 
the  fund,  the  court  below  divided  it  pro  rata,  giving 
appellants  $286.72  and  appellees  $228,  which,  together 
made  up  the  amount  to  be  distributed  after  deduct- 
ing costs,  and  from  this  decree  appellants  appealed, 
it  was  held  that  as  appellee  made  no  objection  to 
appellants  sharing  in  ai^ro  rato  distribution  of  the 
fund,  really  the  "amount  in  controversy  "  was  only 
the  $228  paid  to  appellee,  and  this  being  "less  than 
$600,  exclusive  of  costs,"  the  appellate  court  had  no 
jurisdiction.  Bachelder  v.  Richardson.  1  Va.  Dec 
474. 

Where  Appellee  Cross-AssiiTBs  Error.— Where  appel- 
lee obtains  a  decree  for  $1,170.40  in  a  suit  by  appel- 
lant to  enjoin  the  sale  of  land  conveyed  to  secure  a 
debt,  but  claims  at  the  same  date  the  sum  of  $1,792.46, 
the  appellee  may  cross-assign  error,  the  difference 
being  more  than  $600,  and  that  being  the  amount  in 
controversy  as  to  the  appellee.  Ware  v.  Building 
Ass'n.  95  Va.  680,  29  S.  E.  Rep.  744. 

5.  Costs.— In  determining  the  right  of  appeal,  costs 
are  never  to  be  considered  any  part  of  the  "matter 
in  controversy  "  even  in  the  absence  of  legislative 
prohibition.  Norfolk,  etc.,  R.  Co.  v.  Clark,  92  Va.  1 18. 
22  S.  E.  Rep.  867  ;  Hartsook  v.  Crawford,  85  Va.  41J,  7 
S.  E.  Rep.  538 :  Cox  v.  Carr,  79  Va.  28  :  Hawkins  v. 
Gresham,  85  Va.  84,  6  S.  E.  Rep.  472  ;  Duffy  v.  Flggat 
80  Va.  664  ;  Neal  v.  Van  Winkle,  94  W.  Va.  401. 

So,  where  the  appellant  appeals  only  from  the 
decree  requiring  each  party  to  pay  his  own  costs. 
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the  coort  of  appeals  will  not  have   Jarisdictlon. 
Ashby  T.  KUrer,  8  Band   16& 

Where  nothing  was  decreed  airalnst  the  appellant 
except  costs,  and  he  claimed  nothing  in  tho;  suit, 
thonsrh  the  original  matter  in  controversy  was  sufll- 
dent  to  support  the  jurisdiction  of  the  court  of  ap- 
peals, such  an  appeal  cannot  continue  the  original 
controTersy  as  to  the  matter  of  the  suit,  and  the 
appellate  court  will  dismiss  the  appeal  for  want  of 
jarisdictlon.    Garnett  v.  Childers.  2  Munf.  277. 

But  the  court  of  appeals  is  not  deprived  of  juris- 
diction of  an  appeal  on  the  ground  that  it  is  from  a 
decree  for  costs  only,  where  it  appears  that  it  was 
for  costs  of  an  entirely  different  proceediuff,  and  the 
amount  exceeds  9600.  Shipman  v.  Fletcher,  95  Va. 
5K.  SB  S.  E.  Bep.  9SSS. 

An  appeal  will  lie  from  an  order  or  decree  over* 
rnlinr  a  motion  to  quash  an  execution,  although  the 
matter  In  controversy  consists  wholly  of  costs,  since 
such  an  appeal  is  not  from  the  decree  in  the  princi- 
pal cause,  but  as  independent  of  it  as  if  it  were  a 
decree  in  an  independent  suit  to  subject  realty 
to  costs  in  a  former  suit  Taney  v.  Woodmansee, 
S  W.  Va.  TOO. 

6L  ISTEBEST.— Interest  upon  the  judgment  or  de- 
cree is  to  be  Included,  in  determining  whether  the 
court  of  appeals  has  jurisdiction.  Arnold  v.  Lewis 
Oo.  Cpuru  38  W.  Va.  14^  18  S.  E.  Rep.  476  :  Stratton 
T.  Mutual  Assurance  Soc..  6  Rand.  22. 

In  Arnold  v.  Lewis  C!o.  Court,  aupra,  there  were 
two  judgments  one  before  a  justice  and  another  in 
the  circuit  court,  and  it  seems  to  have  been  held  that 
interest  from  the  date  of  the  first  judgment  to  that 
of  the  second  was  to  be  included,  so  that  this  propo- 
sition is  not  in  conflict  with  the  succeeding^  one. 

In  calculating  the  amount  in  controversy  interest 
is  never  to  be  estimated  beyond  the  date  of  the  de- 
cree. Hartsook  v.  Crawford,  85  V a.  413,  7  S.  E.  Rep. 
538 :  Hawkins  v.  Oresham,  85  Va.  34,  6  S.  E.  Rep.  472  : 
Duffy  V.  Figgat,  80  Va.  664. 

An  erroneous  ascertainment  of  interest  in  excess 
of  $100,  when  an  adjudication  and  not  a  mere  clerical 
error,  is  appealable  to  the  court  of  appeals.  Wick 
T.  Dawson.  48  W.  Va.  469,  87  S.  £.  Rep.  639. 

7.  Damages.— The  damages  allowed  by  law,  upon 
affirmance  of  a  county  court  judgment  by  a  supe- 
rior court  of  law.  are  not  to  be  reckoned  as  part  of 
the  **matter  In  controversy,"  for  the  purpose  of 
fflTlnirtbe  court  of  appeals  jurisdiction.  If,  there- 
fore, the  Judgment  be  for  less  than  one  hundred 
dollars,  but  would  amount  to  more,  by  adding  the 
damages,  upon  afflrmamce,  an  appeal  does  not  He 
to  the  court  of  appeals.  Melson  v.  Melson,  2  Munf. 
5il 

In  an  action  of  detinue  for  the  recovery  of 
specific  personal  property,  the  damages  recovered 
for  the  detention  of  the  property  will  be  added  to 
tbe  alternative  value,  named  in  the  judgment,  of 
tbe  property  recovered,  in  deciding  the  question 
of  jurisdiction  in  the  court  of  appeals,  under  S  4, 
cb.  118,  of  the  Code.  Davis  v.  Webb,  46  W.  Va.  6. 83  S. 
£.Rep.  97. 

&  As  TO  PiaATNTirF  Bblow.— When  the  plaintiff 
seeks  a  revision  of  the  judgment  below,  if  he  claims 
in  bis  declaration  money  or  property  of  the  value 
of  not  less  than  the  jurisdictional  amount,  the  court 
of  appeals  has  jurisdiction,  although  the  judgment 
may  be  for  less,  or  for  the  defendant  Harman  v. 
I^ynchburg,  38Gratt  97;  Gage  v.  Crockett,  27  Gratt. 
7»;  Pink  v.  Denny,  75  Va.  668;  Duffy  v.  Figgat,  80  Va. 
Mi;  Batchelder  v.  Richardson,  75  Va.  835;  Hartsook 
T.  Crawford,  85  Va.  418,  7  S.  £.  Rep.  588;  Cox  v.  Carr, 


79  Va.  28 ;  Hawkins  v.  Gresham,  85  Va.  84.  6S.  E.  Rep. 
472:  Kendrlck  v.  Spotts,  90  Va.  148,  17  S.  E.  Rep.  858; 
Melendy  v.  Barbour,  78  Va.  544,  566;  Arnold  v.  Lewis 
County  Court  88  W.  Va.  142,  18  S.  E.  Rep.  476.  See 
Marion  Mach.  Works  v.  Craig,  18  W.  Va.  560.  It  is  not 
the  difference  between  his  claim  and  the  amount  of 
the  judgment  Pitts  v.  Spotts,  86  Va.  71,  9  S.  E.  Rep. 
601. 

That  the  plaintiff  may  enjoy  it  his  claim  must  not 
be  less  than  the  jurisdictional  amount,  principal 
and  interest  Craig  v.  Williams,  00  Va.  500,  18  S.  E. 
Rep.  809. 

In  determining  the  question  of  jurisdiction  in  an 
action  for  the  recovery  of  money  on  contract  which 
comes  to  the  court  of  appeals  on  appeal  to  the  cir- 
cuit court  and  writ  of  error,  the  amount  claimed 
In  the  summons  must  determine  the  question  of 
jurisdiction.  Case  Mfg.  Co.  v.  Sweeny,  47  W.  Va. 
638,  35  S.  E.  Rep.  853. 

Where  a  set-off  claimed  to  be  over  the  jurisdic- 
tional amount  is  disallowed,  its  amount  tests  the 
jurisdiction  upon  appeal.  Faulconer  v.  Stlnson.  44 
W.  Va.  546,  29  S.  E.  Rep.  1011. 

Although  a  decree  Is  for  less  than  the  jurisdic- 
tional amount  yet  where  the  matters  in  dispute 
exceed  that  sum,  the  supreme  court  of  appeals  has 
jurisdiction.  Minor  v.  Goodall.  8  Call  39S  ;  Rymer 
V.  Hawkins,  18  W.  Va.  800. 

Though  the  sum  decreed  to  the  plaintiff  in  chan- 
cery be  less  than  the  jurisdictional  amount  or  the 
bill  be  dismissed,  still  the  plaintiff  may  appeal  if 
the  matter  in  controversy  exclusive  of  cost  be 
equal  thereto,  and  this  right  is  not  lost  because 
upon  the  hearing  of  the  cause,  the  court  of  appeals 
determines  that  the  plaintiff  is  not  entitled  to  so 
great  an  extent    Rymes  v.  Hawkins,  18  W.  Va.  809. 

The  same  rule  applies  where  the  plaintiff  claims 
more  than  the  jurisdictional  amount  in  his  decla- 
ration, and  there  is  a  special  verdict  fixing  the  dam- 
ages at  less  than  that  amount  subject  to  the 
oplnionof  the  court,  and  the  court  decides  for  the 
defendant  on  the  law  of  the  case.  The  plaintiff  is 
not  concluded  as  to  the  amount  in  controversy  by 
the  amount  stated  in  the  special  verdict,  but  his 
claim  is  the  matter  in  controversy  and  the  court  of 
appeals  has  jurisdiction.  McCrowell  v.  Burson.  79 
Va.  290. 

Yet,  to  this  rule,  there  are  exceptions,  and  where, 
on  an  examination  of  the  pleadings  or  record,  the 
appellate  court  sees,  that  the  real  "amount  in  con- 
troversy" is  less  than  the  jurisdictional  amount 
exclusive  of  costs,  it  will  dismiss  the  appeal  or 
writ  of  error.  Bacbelder  v.  Richardson,  1  Va.  Dec. 
474. 

If  a  judgment  of  a  county  or  corporation  court 
being  for  less  than  the  jurisdictional  amount,  ex-  ' 
elusive  of  costs,  be  reversed  by  a  superior  court  of 
law,  upon  a  writ  of  supersedeas,  whereupon  judg- 
ment is  entered  that  the  plaintiff  take  nothing  by 
his  bill,  etc.,  he  cannot  appeal  to  the  court  of  appeals, 
notwithstanding  his  declaration  demanded  a  larger 
sum  than  one  hundred  dollars.  Henry  v.  Elcan.  8 
Munf.  541. 

Where  the  sum  claimed  in  the  plaintiff's  bill  with 
interest,  and  not  Including  costs,  at  the  date  of  the 
final  decree  complained  of,  exceeded  the  jurisdic- 
tional amount  and  there  is  nothing  to  indicate 
that  the  sum  claimed  was  fixed  with  the  express 
view  of  getting  jurisdiction  in  the  court  of  appeals, 
the  claim  as  made  in  the  bill  should  furnish  the 
criterion. 
By  this  it  must  not  be  understood  that  the  plain- 
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tiif  by  any  reckless  unfounded  claim  could  acquire  i 
Jurisdiction  in  the  court  of  appeals,  especially,  if 
looking  to  the  whole  record,  the  court  can  see  that 
the  amount  is  claimed  with  a  view  of  improperly 
acquiring^  Jurisdiction  in  said  courL 

**If  the  claim  is  merely  colorable  in  order  to  give 
the  court  Jurisdiction,  and  that  was  made  to  ap- 
pear. Jurisdiction  would  be  declined,  for  Jurisdic- 
tion can  no  more  be  conferred  than  it  can  be  taken 
away  by  improper  devices  of  parties."  Cox  v.  Carr, 
T9Va.  28. 

9.  As  TO  Defendant  BEix>w.~But  where  the  re- 
vision is  sought  by  the  defendant,  the  amount  or 
value  of  the  Judgment  at  its  date,  determines  the 
Jurisdiction.  This  is  the  general  rule.  For  excep- 
tions to  it,  see  83  Gratt  288 :  and  the  onus  is  upon  the 
party  seeking  the  revision,  to  establish  the  Jurisdic- 
tion of  the  appellate  court.  Harman  v.  City  of 
Lynchburg,  38  Gratt.  87  ;  Gage  v.  Crockett,  37  GratL 
785 :  Rymer  v.  Hawkins,  18  W.  Va.  809  :  Duffy  v. 
Figgat,  80  Va.  664  ;  HarUook  v.  Crawford.  85  Va. 
413, 7  S.  E.  Rep.  588  :  Hawkins  v.  Gresham,  85  Va.  84, 
6  S.  £.  Rep.  472  ;  Cook  v.  Bondurant  85  Va.  47,  6  S.  E. 
Rep.  618  ;  Kendrick  v.  Spotts,  90  Va.  148,  17  S.  £.  Rep. 
853  :  Melendy  v.  Barbour,  78  Va.  544, 566 ;  Greathouse 
V.  Sapp,  26  W.  Va.  87.  See  also,  Marion  Machine 
Works  V.  Craig,  18  W.  Va.  560. 

In  order  that  the  defendant  may  enjoy  the  right 
of  appeal  when  it  depends  on  the  amount,  the  Judg- 
ment or  decree  must  be  for  at  least  the  Jurisdic- 
tional amount,  principal  and  interest  exclusive  of 
cost.  Craig  v.  Williams,  90  Va.  500,  18  S.  £.  Rep.  899. 
Where  the  defendant  is  the  appellant,  the  '*  matter 
in  controversy "  is  the  sum  decreed  against  him, 
not  that  sum  plus  the  agarregate  of  the  disallowed 
claims  set  up  In  the  answer.  Kendrick  v.  Spotts,  90 
Va.  148, 17  S.  E.  Rep.  853. 

Where  the  claim  of  plaintiff  below  is  for  less  than 
the  Jurisdictional  amount,  the  defendant  cannot 
give  the  court  of  appeals  Jurisdiction  by  setting  up 
a  merely  specious  claim  to  a  set-off,  greater  than 
that  amount  Manchester  Paper  Mills  Co.  v.  Heth, 
1  Va.  Dec.  776. 

Jurisdiction  is  not  conferred  on  the  court  of  ap- 
peals by  the  fact  that  a  set-off  was  improperly 
allowed  to  be  filed  larger  than  the  jurisdictional 
amount  Case  Mfg.  Co.  v.  Sweeny,  47  W.  Va.  688,  85 
S.  E.  Rep.  853. 

Where  an  action  of  replevin  is  brought  to  try  the 
title  to  personal  property,  valued  in  the  declaration 
at  more  than  the  Jurisdictional  amount,  and  Judg- 
ment is  rendered  for  the  plaintiff,  and  120  damages, 
an  appeal  lies  to  the  court  of  appeals.  Valden  v. 
Bell,  8  Rand.  448. 

Release  of  Part  by  Plaintiff.— Where  the  plaintiff 
recovers  a  verdict  for  the  Jurisdictional  amount,  he 
cannot  by  releasing  five  dollars  of  It  deprive  the 
court  of  appeals  of  Jurisdiction  of  the  case  on  ap- 
peal by  defendant  but  the  judgment  will  be  con- 
sidered to  be  for  the  Jurisdictional  amount 
Hansbrough  v.  Stinnett  22  Gratt  508. 

10.  Assignments.— A  merely  colorable  assignment 
by  one  plaintiff  to  another,  In  order  to  give  the  court 
of  appeals  Jurisdiction,  will  have  no  effect  Fink  v. 
Denny,  75  Va.  668. 

But  one  party  plaintiff  may  acquire  the  claim  of 
another  by  assignment,  and  If  his  claim  is  thereby 
brought  up  to  the  Jurisdictional  amount  the  court 
of  appeals  will  have  jurisdiction,  even  though  the 
assignment  took  place  after  suit  brought  If  before 
decree,  provided  such  assignment  was  bonajlde  and 
not  merely  colorable  In  order  to  give  the  appellate 


court  Jurisdiction:  but  In  the  absence  of  proof  to 
the  contrary  it  will  be  presumed  to  have  been  bona 
Me.    Fink  v.  Denny,  75  Va.  668. 

An  assignment  of  a  Judgment  taken  after  suit 
brought  but  before  decree,  by  which  the  appel- 
lant's claim  is  swelled  beyond  the  Jurisdictional 
amount  will  be  presumed  to  be  in  good  faith  and 
not  merely  colorable,  where  it  is  under  seal  and 
purports  on  its  face  to  be  for  value,  until  the  con- 
trary Is  shown.  Though,  If  the  contrary  la  shown 
to  be  the  fact  the  Jurisdiction  will  be  defeated. 
Filler  v.  Tyler,  91  Va.  466,  2S  S.  E.  Rep.  285. 

11.  AppBiiLANTs  Occupying  Rbpbbsentativb  Ca- 
pacity. 

Trustees.— A  trustee  suing  for  the  recovery  of 
a  trust  fund  may  prosecute  an  appeal  from  an 
adverse  decision  which  involves  a  sum  greater 
than  the  Jurisdictional  amount  required  by  law. 
although,  when  he  comes  to  distribute  the  fund, 
the  amount  coming  to  each  distributee  may  be 
much  less.  Fleshman  v.  Hoylman,  87  W.  Va.  Ttt: 
Fleshman  v.  Fleshman,  12  S.  E.  Rep.  713,  84  W.  Va. 
848. 

The  trustee  in  an  assignment  for  the  benefit  of 
creditors  may  appeal  trom  a  decree  against  him  as 
the  representative  of  the  whole  trust  fund  although 
none  of  the  claims  secured  amount  to  the  jurisdic- 
tional sum,  if  in  the  agarregate  they  do,  and  the  trust 
fund  itself  amounts  to  that  sum.  Atkinson  v.  Mc- 
Cormlck,  76  Va.  791 :  Saunders  v.  Waggoner,  88  Va. 
816. 

Where  the  aggregate  of  the  claims  of  trustees 
under  a  deed  of  trust  the  appellants,  against  pol- 
icy holders  exceeds  the  jurisdictional  amount 
though  all  the  claims  against  the  defendants  sev- 
erally are  less  than  that  amount  the  aggregate  of 
the  claims  is  the  amount  in  controversy  and  the 
trustees  represent  the  creditors,  hence  the  court  of 
appeals  has  Jurisdiction.  Cabell  v.  Ins.  Co..  1  Va. 
Dec.  610 

Administrators.— Where  the  whole  amount  decreed 
against  an  administrator  is  greater  than  the  ja- 
rlsdlctlonal  amount  though  the  amount  decreed  to 
each  ward  of  the  Intestate  Is  less,  the  court  of  ap- 
peals will  have  Jurisdiction  of  an  appeal  on  behalf 
of  the  administrator.  Martin  v.  Fielder,  89  Va.  465. 
4  S.  E.  Rep.  602. 

Where  In  a  suit  against  an  administrator  and  the 
heirs  of  an  intestate,  there  is  a  decree  not  against 
the  administrator  in  tolido  but  a  decree  severally 
against  each  of  the  heirs,  for  the  sake  of  conven- 
ience. If  the  aggregate  amount  exceeds  the  mini- 
mum jurisdictional  amount,  though  the  several 
Items  are  less,  still  the  court  of  appeals  has  juris- 
diction on  the  appeal  of  the  heirs,  since  It  Is  In 
substance  a  decree  against  the  estate  for  the  whole 
amount    Utdlke  v.  Lane,  78  Va.  182. 

Heirs.— Where  a  decree  ascertains  the  amount  due 
from  intestate's  heirs  to  be  more  than  the  jaris- 
dlctlonal  amount  it  Is  Immaterial  that  the  amount 
payable  to  one  of  the  appellees  may  be  found  by  the 
commissioner  to  be  It^ss  than  8500.  Alexander  v. 
Byrd,  85  Va.  690.  8  S.  £.  Rep.  577. 

12.  Strrrs  to  StrsjECT  Property  to  the  Libh  of 
▲  Judgment. 

Where  the  Value  of  the  Property  U  Above  Jarlsdi^ 
tional  Amount.— It  Is  the  amount  of  the  Judgment 
not  the  value  of  the  land  sought  to  be  subjected, 
that  determines  the  jurisdiction  in  the  appellate 
court  In  a  suit  to  subject  land  to  a  judgment  Pitts 
V.  Spotts,  86  Va.  71,  9  S.  £.  Rep.  501 :  Smith  v.  Rosen- 
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heim,  79  Ya.  540  :  Sbowalter  t.  Rupe,  2  Va.  Dec.  568  ; 
Cook  ▼.  Dauflrherty,  99  Va.  500,  39  S.  E.  Rep.  228. 

So  where  salt  Is  brought  to  enforce  a  Judgment  for 
less  than  the  inrlsdlctional  amount  and  to  set  aside 
a  conyeyance  made  after  the  lien  of  the  judgment 
attached,  it  was  held  that  defendants  below  could 
not  appeal,  on  the  ground  that  the  bill  admits  the 
ralldity  of  the  conveyance  and  the  title  of  the  gran- 
tees and  merely  seeks  the  enforcement  of  a  lien 
existing  at  the  time  of  the  conveyance,  hence  is  not 
a  controversy  "concerning  the  title  or  boundary 
of  land,  "  but  merely  pecuniary  and  involving  less 
than  the  Jurisdictional  amount  and  the  appellants 
might  have  discharged  themselves  by  paying  the 
amount  of  the  Judgment  Patteson  v.  McKinney, 
88  Va.  748.  14  S.  E.  Rep.  379. 

Bat  in  the  case  of  Snoddy  v.  Haskins,  12  Qratt. 
S0.  where  an  execution  for  less  than  the  Juris, 
dictlonal  amount  was  levied  upon  a  slave  al- 
leged to  be  of  a  great  value  and  an  injunction  to 
restrain  the  sale  of  the  slave  was  granted  and  after- 
wards dissolved,  and  an  appeal  was  taken  from  that 
decree,  and  the  question  was,  whether  in  such  a  case 
the  court  of  appeals  had  jurisdiction,  at  the  hear- 
ing the  court  of  four  Judges  was  equally  divided. 
Jdogks  Samuels  and  Daniel  maintaining  that 
the  court  had  Jurisdiction,  and  Judges  Moncubb 
and  Lee  holding  a  contrary  opinion.  The  question 
cannot  therefore  be  considered  as  settled  in  Vir- 
ginia, though  in  the  case  mentioned  Jurisdiction  was 
taken  and  the  decision  of  the  court  below  affirmed 
on  its  merits. 

When  the  Value  of  Property  Is  Below  the  Jurisdic- 
tiMal  Amonnt— Where  suit  is  brought  to  enforce 
the  lien  of  a  judgment  against  a  tract  of  land, 
although  the  amount  of  the  Judgment  exceed  the 
inrisdictional  amount,  if  the  value  of  the  tract 
soaght  lo  be  subjected  is  less  than  that  amount,  the 
court  of  appeals  has  no  Jurisdiction.  Richardson, 
J.,  dissenting.    Buckner  v.  Metz,  77  Va.  107. 

The  court  of  appeals  has  no  jurisdiction  to  enter- 
tain an  appeal  from  a  decree  in  a  controversy  as  to 
the  liability  of  property  worth  less  than  the  juris- 
dictional amount  to  be  sold  for  taxes,  although 
tbe  taxes  amount  to  more  than  that  amount  Stan- 
ley V.  Hubbard,  27  W.  Va.  740. 

18.  Suits  to  Set  Aside  Fraudulent  Convet- 
Aicis.— In  a  suit  to  set  aside  as  fraudulent  a  deed, 
conveying  property  worth  11500.  or  more  than  the 
Jurisdictional  amount  as  stated  in  the  deed,  al- 
thoQgh  the  amount  of  the  debts  secured  is  less  than 
the  jurisdictional  amount  still  the  "amount  in  con- 
tro?ery"  Is  the  property  covered  by  the  deed,  hence 
u  appeal  may  be  granted.  Kahn  v.  Kerngood,  80 
Va-MZ. 

Where  the  original  suit  is  to  set  aside  an  al- 
leged fraudulent  sale  of  a  tract  of  land  worth  1800 
for  feo,  on  appeal,  the  matter  in  controversy  is 
not  the  860,  but  the  land  or  its  value,  1800.  hence 
the  court  of  appeals  has  Jurisdiction.  Ayers  v. 
Blair,  20  W.  Va.  558. 

The  coart  distinguished  this  case  from  that  of 
Bymer  v.  Hawkins,  18  W.  Va.  309.  where  the  suit 
vas  to  subject  land  to  the  lien  of  a  Judgment  for 
less  than  $100,  it  being  held  in  that  case  that  what- 
ever the  value  of  the  land,  the  appellant  could  dis- 
charge it  by  paying  less  than  $100  hence  that  was 
the  amount  In  controversy  and  the  court  of  ap- 
peals had  not  jurisdiction,  but  in  this  case  the  ap- 
pellant could  not  relieve  his  land  by  paying  the  160. 
Ayers  v.  Blair,  90  W.  Va.  668. 


14.  CoNSOTJDATED  Claims. 

Plalatlffs  Appellant— Claims  Separate  and  i  • «. 

—Where  the  jurisdiction  of  the  court  of  appeals  is 
fixed  by  the  amount  in  controversy,  and  the  claim 
of  each  of  several  complainants  is  less  than  1500,  and 
the  decision  of  the  trial  court  is  adverse  to  the 
claim,  the  court  of  appeals  has  no  jurisdiction  of 
the  appeal,  and,  if  awarded,  it  will  be  dismissed. 
Gilman  v.  Ryan.  95  Va.  404,  28  S.  £.  Rep.  875. 

In  a  creditors*  bill  to  subject  the  debtor's  land,  in 
order  to. entitle  the  plaintiffs  to  appeal,  the  amount 
of  each  judgment  must  not  be  less  than  $500.  It  is 
not  sufficient  that  the  aggregate  amount  of  all  the 
judgments  is  not  less  than  $500,  since  their  claims 
are  separate  and  distinct.  Umbarger  v.  Watts,  25 
Qratt  107  ;  Rymer  v.  Hawkins,  18  W.  Va.  309  ;  Fink 
V.  Denny,  75  Va.  063  :  Thompson  v.  Adams,  82  Va.  072; 
Craig  V.  Williams,  90  Va.  500,  18  S.  E.  Rep.  899. 

Where  a  decree  ordering  the  sale  of  land  to  sat- 
isfy liens,  none  of  which  amounts  to  $100.  is  reversed 
on  bill  of  review  or  petition  for  rehearing,  the  court 
of  appeals  has  no  jurisdiction  of  an  appeal  from  the 
decree  of  reversal.  Deaton  v.  Mitchell.  45  W.  Va. 
070,  31  S.  £.  Rep.  908. 

Where  creditors  file  their  bill  to  set  aside  a  deed 
as  fraudulent  if  the  claims  of  none  of  them  amount 
to  $600  the  court  of  appeals  cannot  entertain  their 
appeal.  The  fact  that  other  creditors  whose  claims 
amount  to  more  than  the  required  amount  have 
filed  their  petition  in  the  cause  is  immaterial,  i£ 
they  were  filed  without  leave  of  court,  since  they 
are  not  parties  to  the  suit  Walter  v.  Chichester, 
84  Va.  728,  0  S.  E.  Rep.  1. 

Where  the  appellants'  claims  are  separate  and 
distinct  and  evidenced  by  separate  Judgments  ren- 
dered in  independent  actions,  and  neither  plaintiff 
has  any  interest  or  privity  in  the  Judgments  of  the 
others,  their  several  claims  cannot  be  consolidated 
so  as  to  give  the  court  of  appeals  jurisdiction. 
Saunders  v.  Waggoner,  82  Va.  810 ;  Southern  Fer- 
tilizing Co.  V.  Nelson,  1  Va.  Dec.  406. 

It  is  not  the  value  of  the  entire  property  sought  to 
be  subjected  which  is  the  matter  in  controversy, 
but  the  amount  of  each  separate  judgment  South- 
ern Fertilizing  Co.  v.  Nelson,  1  Va.  Dec.  406. 

Where  the  amount  involved  in  each  case  is  less 
than  $500  the  appeals  in  several  cases  cannot  be 
united  so  as  to  give  the  court  of  appeals  jurisdic- 
tion. Lawson  V.  Bransford,  87  Va.  76,  12  S.  E.  Rep. 
108 ;  Gregory  v.  Bransford,  87  Va.  T7,  12  S.  E.  Rep. 
109. 

Where  the  claims  of  one  of  the  appellants  is  less 
than  $600,  it  cannot  help  him  that  another  appellant 
whose  claim  is  greater  than  $500  unites  with  him  in 
the  appeal,  their  claims  being  separate  and  dis- 
tinct but  his  appeal  must  be  dismissed.  Tebbs  v. 
Lee,  70  Va.  744  :  Hartsook  v.  Crawford,  86  Va.  413,  7 
S.  £.*Rep.  538. 

Where  the  interests  are  distinct  and  separate  on 
the  part  of  the  appellants,  the  decree  may  be  re- 
versed as  to  one,  and  dismissed  as  to  another,  as 
having  been  improperly  awarded,  because  the  sub- 
ject of  controversy,  as  to  him,  is  less  than  $500. 
Craig  V.  Williams,  90  Va.  500,  18  S.  E.  Rep.  899;  Cocke 
V.  Minor,  26  Gratt  240,  200. 

In  Claiborne  v.  Gross,  7  Lieigh  831,  it  was  held  that 
where  two  suits  by  two  judgment  creditors  to  set 
aside  a  fraudulent  conveyance  were  consolidated, 
and  then  dismissed  and  both  plaintiffs  appealed,  and 
in  one  of  the  suits,  the  amount  in  controversy  was. 
less  than  the  Jurisdictional  amount  the  appeal  in 
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that  suit  sboQld  be  dismissed.  Rymer  v.  Hawkins, 
18  W.  Va.  800. 

Several  beneficiaries  under  a  deed  of  trust  unite 
in  a  bill  asrainst  tbe  trustee  for  a  settlement  of  his 
account,  and  a  distribution  of  the  proceeds  remain - 
Insr  in  bis  hands,  and  obtain  a  decree  acrainst  him 
directing  him  to  pay  to  each  complainant  in  sev- 
eralty a  separate  amount,  as  ascertained  by  a  com- 
missioner in  chancery.  One  item  of  $250  charsred 
affalnst  him  in  the  bill  is  disallowed  by  the  commis- 
sioner, exception  taken  by  the  complainants  and 
their  exception  overruled,  the  report  confirmed, 
and  the  complainants  obtain  an  appeal  to  the  court 
of  appeals.  Held^  the  appeal  must  be  dismissed  as 
improvidently  awarded,  because  the  several  fnter- 
ests  of  the  appellants  in  the  disputed  item  amount 
to  less  than  $100,  and  as  to  them,  therefore,  the  sub- 
ject in  controversy  is  not  sufficient  to  srive  the  court 
of  appeals  jurisdiction.  Fleshman  v.  Fleshman,  84 
W.  Va.  842, 12  S.  E.  Rep.  718. 

And  it  is  equally  well  settled  that  if  several  dis- 
tributees are  proceedlnfir,  each  for  his  own  distribu- 
tive share,  as'ainst  the  trustee,  then  the  Jurisdiction 
of  the  appellate  court  is  determined  as  to  each  one 
separately,  and,  if  any  distributee  claims  less  than 
the  jurisdictional  amount,  the  appeal  as  to  him, 
should  be  dismissed  as  improvidently  awarded. 
Fleshman  v.  Fleshman,  84  W.  Va.  342,  12  S.  E.  Rep. 
714. 

Where  the  plaintiff  in  a  suit  in  equity  seeks  re- 
lief on  account  of  deficiencies  in  two  distinct  tracts 
of  land,  and  it  is  clearly  shown  by  both  the  plead- 
ings and  proofs  in  the  cause  that  there  is  in  fact 
no  deficiency  as  to  one  of  the  tracts,  and  the  value 
of  the  deficiency  in  the  other  is  less  than  $100,  and 
relief  is  denied  in  the  circuit  court,  the  court  of  ap- 
peals.has  no  jurisdiction  to  review  the  decree  of  the 
circuit  court  Currey  v.  Lawler,  29  W.  Va.  Ill,  11  S. 
E.  Rep.  807. 

ClaloM  Joint— But  where  the  amount  in  contro- 
versy involved  in  the  appeal  is  above  the  jurisdic- 
tional amount  as  to  one  of  the  appellants,  the 
question  is  properly  before  the  court  of  appeals  as 
to  that  one  :  and  when  the  questions  as  to  all  others 
are  identical,  and  the  claims  have  been  consolidated 
and  heard  together,  the  validity  or  invalidity  of  the 
decree  will  affect  them  all,  and  involve  the  validity 
of  the  decree  as  to  all  and  in  all  respects,  and  the 
appeal  will  not  be  dismissed  as  to  them,  though  their 
claims  be  for  less  than  $500.  The  interests  in  such 
case  are  such  that  they  cannot  be  severed  in  any 
court  where  they  are  considered,  and  the  decision 
in  the  court  of  appeals  as  to  the  rights  of  one  will 
conclude  the  rights  of  all  in  like  condition.  Craig 
v.  Williams,  90  Va.  600,  18  S.  E.  Rep.  899  ;  Witz  v.  Os- 
burn,  88  Va.  227,  2  S.  E.  Rep.  88  ;  Atkinson  v.  McCor- 
mick.  76  Va.  791. 

Where  an  appeal  is  presented  by  several  creditors 
secured  by  a  deed  of  trust,  if  some  of  the  debts  se- 
cured are  above  the  jurisdictional-  amount  the  ap- 
peal will  be  entertained  as  to  all  of  them,  since  their 
Interests  are  identical,  and  a  reversal  will  enure 
to  the  benefit  of  all.  Atkinson  v.  Beckett  84  W.  Va. 
584,  12  S.  E.  Rep.  717. 

Where  the  same  party  brings  three  separate 
suits  on  three  notes,  which  are  consolidated  into 
one,  if  the  aggregate  of  the  plaintiff's  claims  is  not 
less  than $500,  the  court  of  appeals  has  Jurisdiction. 
Devries  v.  Johnston.  27  Gratt  805. 

Defendants  Appellants.— It  is  not  the  amount  de- 
creed to  the  several  plaintiffs  but  the  aggregate 
amount  decreed  against  the  defendant  which  de- 


cides the  defendant's  right  to  appeal,  hence,  if  the 
aggregate  of  the  sums  decreed  against  the  defend- 
ant amounts  to  $800.  he  may  appeal,  though  none  of 
the  sums  decreed  to  the  several  plaintiffs  amount 
to  that  sum.  Hicks  v.  Brick  Co..  94  Va.  741, 27  S.E. 
Rep.  696. 

The  debtor  in  such  case  may  appeal  when  tbe 
aggregate  of  the  judgments  sought  to  be  enforced 
against  him  is  not  less  than  $600.  Winch.,  etc.  R. 
Co.  V.  Colfelt  27  Gratt  777. 

The  owner  of  property,  which  creditors  are  seek- 
ing to  subject  to  their  debts  when  tbe  total  of  tbe 
debts  is  as  much  as  $600,  although  severally  the 
claims  be  less,  may  appeal.  Craig-  v.  Williams,  90 
Va.  800, 18  S.  E.  Rep.  899. 

The  court  of  appeals  has  jurisdiction  where  the 
amount  in  controversy  exceeds  the  minimum  juris- 
dictional amount  though  the  judgment  is  not  entire, 
but  divided  into  smaller  sums  payable  to  tbe  per- 
sons respectively  entitled.  Peters  v.  McWlUianu. 
78  W.  Va.  667. 

16.    CONTKOVBBST     OF     JUBIS  DICTION  AL     AMOUXTT 

Must  Bb  Continued  in  Appbllatk  Court.— The 
matter  in  controversy  in  the  lower  court  mnst  not 
only  equal  the  Jurisdictional  amount  but  the  con- 
troversy in  relation  to  matters  of  that  value  most 
be  continued  by  the  appeal.  Duffy  v.  Flggat  80  Va. 
664:  Hartsook  v.  Crawford,  85  Va.  418,  7  S.  E.  Rep. 
588;  Hawkins  v.  Gresham.  85  Va.  84,  6  S.  £.  Rep.  473; 
Ashby  V.  Kiger,  8  Rand.  165:  Ross  v.  Gordon,  S  Munf. 
289:  Rymer  v.  Hawkins,  18  W.  Va.  309:  Greathouse  v. 
Sapp,  26  W.  Va.  87;  Jones  v.  Cunningham.  7  W.  Va. 
707. 

Where  the  final  decree  Is  not  appealed  from,  and 
the  controversy  is  only  as  to  a  surplus,  below  the 
Jurisdictional  amount  the  appeal  does  not  continue 
the  original  controversy  and  will  be  dismissed. 
McKinney  v.  Kirk,  9  W.  Va.  86. 

Although  a  decree  ascertains  that  certain  land 
worth  more  than  $100  is  subject  to  liens  amounting 
to  more  than  $100  in  the  aggregate,  yet  if  the  only 
controversy  in  the  court  of  appeals  is  whether  two 
of  the  debts,  amounting  together  to  less  than  $100. 
are  liens  on  the  land,  the  court  of  appeals  has 
no  jurisdiction  and  the  appeals  must  be  dismissed. 
Morrison  v.  Goodwin.  28  W.  Va.  328. 

.Though  the  plaintiff's  claim  be  originally  large 
enough  to  give  the  court  of  appeals  jurisdiction,  if 
the  defendant  admits  the  plaintiffs'  claim  in  part 
so  that  the  only  amount  concerning  which  there  is 
any  controversy  is  less  than  $600,  the  court  of 
appeals  will  not  have  jurisdiction.  Batchelder  v. 
Richardson,  75  Va.  885. 

When  some  of  the  questions  lltig^ated  in  the  infe- 
rior court  are  decided  by  that  court  in  favor 
of  the  appellant  or  a  part  of  the  sum  claimed  by 
him  has  been  recovered  or  settled  before  the 
appeal  is  taken,  the  actual  amount  still  in  con- 
troversy, and  not  that  involved  in  the  suit  as 
originally  framed,  determines  the  jurisdiction  of 
the  court  of  appeals.  The  amount  in  controversy 
continued  by  the  appeal  must  exceed  one  hundred 
dollars  or  the  court  of  appeals  will  not  have  juris- 
diction. Neal  V.  Van  Winkle.  24  W.  Va.  401:  Love  v. 
Pickens.  26  W.  Va.  341. 

Where  the  only  error  complained  of  in  the  decree 
is  that  it  required  the  sum  of  $976  to  be  divided 
amongst  five  instead  of  four  heirs  and  hence  re- 
quired each  of  the  four  heirs  to  pay  one  fourth  of 
what  they  had  received  or  $18.75  to  the  fifth  heir,  such 
decree  is  not  appealable  by  the  four  heirs,  whether 
$195  or  $48.75  be  considered  the  matter  in  controversy. 
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'bnag  less  than  Uie  Jurisdictional  amount.     Wlilt- 
mer  t.  Spitzer.  81  Va.  64. 

Where,  opon  a  motion  to  qnash  an  execution,  a 
credit  is  allowed  the  debtor  on  the  execution,  a  writ 
of  error  to  such  judgment  will  be  dismissed  where 
the  amount  of  the  credit  is  less  than  $600,  since  that 
is  the  matter  in  controversy  not  the  amount  of  the 
execution.    Campbell  ▼.  Smith,  82  Qratt  288. 

Th?  court  of  appeals  cannot  entertain  an  appeal 
by  t&e  plaintiff  in  the  lower  court  from  the  refusal 
of  the  district  court  to  enter  Judgment  on  a  verdict 
for  a  sum  below  the  Jurisdictional  amount,  although 
tbe  amount  claimed  in  the  declaration  exceeds  the 
jurisdictional  amount.    Hepburn  v.  Lewis,  2  Call  497. 
16l  Fbaud  dm  Jurisdiction. —Jurisdiction  can  no 
more  be  conferred  than  it  can  be  taken  away  by 
fraud  or  improper  device.    Fink  v.  Denny,  75  Va.  OM. 
C  MATTERS  NOT  MERELY  PECUNIARY. 
1.  Must  Bb  Dibbctlt  th«  Subjbct  of  Contbo- 
viBST.-If  the  Jurisdiction  of  the  court  of  appeals 
is  invoked  on  the  arround  that  the  litigation  draws 
in  question  a  freehold  or  franchise,  or  the  title  or 
houDdaries  of  land,  or  some  matter  not  merely  pe- 
cuniary,   these    Jurisdictional    matters  must   be 
directly  the  subject  of  controversy,  and  not  merely 
Incidenuily    and    collaterally  involved.    Cook   v. 
DauKtaerty,  90  Va.  600,  99  S.  E.  Rep.  228  :  Hutchinson 
V.  Kellam,  8  Mnnf.  202 ;  Oreathouse  v.  Sapp.  26  W. 
Va.W. 

t  CoNTBOvmansToircHiNG  thbTttlb  or  Bound- 
Aiuis  ov  Land. 

0.  Gtnerally.—XU  therefore,  in  an  action  of  tres- 
pass quare  clausum  fireaU^  the  damages  recovered  be 
less  than  one  hundred  dollars,  the  defendant  can- 
not appeal  to  the  court  of  appeals:  notwithstanding 
it  appears  from  the  record  that  the  title,  or  bounds 
of  land,  were  drawn  In  question.  Hutchinson  v. 
Kellam,  8  Munf.  202:  Greathouse  v.  Sapp,  26  W.  Va. 
87. 

Under  the  lan^rnaffe  of  the  Code  1849.  ch.  182, 1  2, 
proTidiuff  that  no  petition  for  an  appeal,  etc.,  should 
be  presented  to  the  court  of  appeals  when  the  **  mat- 
ter in  controversy  "  was  merely  pecuniary  and  not 
of  greater  amount  than  leoo  exclusive  of  costs.  It 
was  held  in  Clark  v.  Brown,  8  OratL  549,  that  It  was 
not  sufficient  that  some  matters  not  merely  pecuni- 
ary were  drawn  in  question,  and  that  the  court 
voQldnot  have  Jurisdiction  of  an  appeal  from  an 
action  of  trespass  on  the  case  for  a  nuisance,  al- 
Uioogh  the  freehold  was  drawn  in  question,  if  the 
damages  awarded  were  less  than  1200. 

Where  neither  the  riffht  of  a  railroad  company  to 
take  the  land  nor  the  title  of  defendant  to  the  land 
is  contested  but  the  only  matter  in  dispute  is  the 
amount  of  damaires,  the  '*  matter  in  controversy  " 
is  "merely  pecuniary  *' and  must  not  be  less  than 
tSOQ.  Atlantic,  etc.  R.  Co.  v.  Reid.  87  Va.  119, 12  S.  E. 
Bep.222. 
h.  UfdawfiU  Detainer,— ^^t.  court  of  appeals  has 
jnrlsdlction  in  all  controversies  concerning  the 
title  of  lands,  irrespective  of  the  amount  in  contro- 
versy and  it  is  immaterial  whether  the  possession 
or  the  title  is  in  question:  hence,  it  has  Jurisdiction 
In  cases  of  unlawful  detainer.  Pannill  v.  Coles,  81 
Va.  S80:  Gorman  v.  Steed,  1  W.  Va.  1. 
CL  Estats  Taken  under  Will.—The  srantee  In  a  deed 
of  trust  has  a  riffht  to  appeal  irrespective  of  the 
unonnt  involved,  where  the  question  is  as  to  the 
csute  he  took  through  his  grantor  under  a  will, 
uid  thns  concerns  the  title  to  land.  Sellers  v.  Reed , 
ft  Va.  8n,  18  S.  E.  Rep.  754. 
i-  Decree  AUowino   Widow  Uameetead.— The  court  of 


appeals  has  Jurisdiction  of  an  appeal  from  a  decree 
allowing  a  widow  a  homestead,  by  an  heir  seeking* 
partition  of  the  real  estate  and  denying  the  right  to 
the  homestead,  although  the  value  of  that  part 
claimed  by  her  is  less  than  $600,  since  the  contro- 
versy concerns  the  title  of  the  widow  to  the  home- 
stead.   Barker  v.  Jenkins.  84  Va.  896,  6  S.  E.  Rep.  459. 

Judgment  Removing  m  Trustee  of  Land.— The  J  udg- 
ment  of  the  circuit  court  removing  the  trustees  of 
church  property  under  S  9,  ch.  77.  Code  Va.  1860. 
and  appointing  others  is  reviewable  in  the  court  of 
appeals  being  rendered  in  a  civil  case  within  the 
meaning  I  2,  ch.  182,  Code  Va.  1860.  and  being  a 
controversy  concerning  the  title  to  land.  Venable 
V.  Coffman,  2  W.  Va.  102. 

e.  Estate  by  EliffiL—A  creditor  extending  the  land 
of  his  debtor  under  an  elegit,  stands,  in  Judgment  of 
law,  as  if  he  had  taken  a  lease  for  years  in  satisfac- 
tion of  his  debt;  and  by  virtue  of  such  extent,  he 
acquires  a  title  to  the  premises  which  may  be  the 
subject  of  adjudication  in  the  court  of  appeals,  as  a 
controversy  concerning  the  title  to  land.  Lyons  v. 
McGuire,  82  Qratt.  202. 

/.  Suite  to  Set  Aside  Deeds  as  Fraudulent. 

In  Virginia. —A  suit  to  set  aside  deeds  as  fraud- 
ulent and  subject  the  land  conveyed  is  not  a  "con- 
troversy concerning  the  title  or  boundaries  of 
land"  within  the  meaning  of  the  constitution,  art  6, 
1 2,  so  as  to  give  the  court  of  appeals  appellate  Juris- 
diction irrespective  of  pecuniary  value,  but  the 
"matter  in  controversy"  Is  pecuniary  in  such  case 
and  is  the  amount  of  the  debt,  to  satisfy  which  the 
suit  is  brought,  so  that  the  debt  must  not  be  less 
than  I60a    Fink  v.  Denny.  75  Va.  668. 

It  makes  no  difference  that  It  was  necessary  to 
attack  as  fraudulent  a  conveyance  made  prior  to 
the  rendition  of  the  appellant's  Judgments.  Thomp- 
son V.  Adams,  82  Va.  672. 

In  West  Vlrglnla.-In  a  suit  to  subject  land  to  a 
debt  and  set  aside  a  deed  from  the  debtor  as  fraud- 
ulent, there  is  a  decree  subjecting  the  land. 
Though  the  debt  is  less  than  $100,  yet  the  alienee 
holding  under  such  deed  may  appeal,  because  the 
case  involves  the  title  to  the  land,  within  the  mean- 
ing of  art.  8,  S  8,  of  the  Constitution.  McClaugh- 
erty  v.  Morgan.  86  W.  Va.  191, 14  S.  E.  Rep.  992. 

In  Parker  v.  Valentine,  27  W.  Va.  677,  where  land 
worth  $150  was  decreed  to  be  sold  in  a  suit  to  set 
aside  a  conveyance  of  said  land  as  fraudulent,  an 
appeal  was  allowed  to  the  grantee  on  the  ground 
that  the  land  to  be  subjected  was  worth  more  than 
$100  though  the  Judgment  was  for  less  than  $100. 
Rutin  McClaugberty  v.  Morgan,  86  W.  Va.  191.  14  S. 
E.  Rep.  992.  this  decision  was  held  right,  but  it  was 
put  on  the  ground  that  it  was  a  controversy 
concerning  the  title  or  boundaries  of  land. 

But  the  debtor  or  grantor  in  the  fraudulent  deed 
could  not  appeal  since  the  controversy  as  to  him 
was  merely  pecuniary  and  the  amount  Involved 
was  merely  pecuniary  and  less  than  $100.  Parker  v. 
Valentine,  27  W.  Va.  677. 

0.  SuUs  to  Enforce  a  Lien  on  Land.— A  suit  brought 
to  enforce  the  lien  of  a  Judgment  against  land  is 
not  a  suit  "concerning  the  title  or  boundaries  of 
land"  so  as  to  give  the  court  of  appeals  jurisdiction 
irrespective  of  pecuniary  amount  Buckner  v. 
Metz,  77  Va.  107  :  Faulconer  v.  Stlnson,  44  W.  Va. 
546.  29S.E.  Rep.  1011. 

In  a  suit  to  subject  lands  to  the  payment  of  the 
llenof  a  Judgment,  where  the  defendant  appeals, 

the  Jurisdiction  of  the  court  of  appeals  Is  regulated 
by  the  amount  decreed  against  him.  or  declared  to 
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be  a  lien  on  the  land.  The  "title  or  boundary  of 
land**  is  notinyolved.  although  the  appeal  be  taken 
by  one  who  is  not  the  judg-ment  debtor,  and  the 
controversy  is  over  the  liability  of  the  land  to  the 
lien  of  the  judg-menL  Cash  v.  Humphreys,  96  Va. 
477,  38  S.  E.  Rep.  517. 

A  creditors'  bill  to  subject  the  debtor's  land  to  their 
Judgments  is  not  a  controversy  concerning  the 
"title  or  bound  of  lands"  so  as  to  ffive  the  supreme 
court  of  appeals  jurisdiction  Irrespective  of  pecun- 
iary amount    Umbar^er  v.  Watts,  26  Oratt  167. 

The  fact  that  a  claim  of  homestead  arises  In  a  suit 
to  subject  land  to  the  lien  of  a  judgrment,  does  not 
make  a  case  "concerning'  the  title  or  boundaries  of 
land."  Smith  V.  Rosenheim,  79  Va.  540:  Bucknerv. 
Metz,  77  Va.  107,  Richardson,  J.,  dissenting;  CkK>k 
v.  Dauffherty.  90  Va.  500.  89  S.  £.  Rep.  228. 

The  rig'ht  to  subject  land  to  a  lien  thereon  for 
taxes  is  not  a  controversy  concerningr  the  title  to 
the  land,  and  if  a  decree  for  such  taxes  amounts  to 
less  than  $500,  no  appeal  lies  therefrom  to  the  court 
of  appeals.  Florance  v.  Morien.  98  Va.  28,  84  S.  E. 
Rep.  800. 

h.  Decree  Orderina  the  Sale  of  Xantf.— The  fact  that 
land  is  decreed  to  be  sold  unless  the  sum  decreed 
ag'ainst  the  defendant  is  paid,  does  not  make  it  a 
controversy,  touching  the  "title  or  boundaries  of 
land";  the  pecuniary  demand  is  "the  matter  in 
controversy."  Ck>ok  v.  Bondurant,  86  Va.  47.  6  S.  E. 
Rep.  618. 

8,  Right  TO  Levy  Tolls  ob  Taxes.— Under  art. 
VI,  §2  of  the  Constitution,  the  court  of  appeals 
has  jurisdiction  of  an  appeal  or  writ  of  error  irre- 
spective of  the  amount  involved  where  the  rlffht  of 
a  county  or  corporation  to  levy  taxes  is  Involved,  as 
in  an  action  to  recover  money  paid  as  taxes  on  the 
ground  that  the  county  had  no  rig'ht  to  levy  them. 
Prince  George  County  v.  Atlantic,  etc..  R.  Co.,  87 
Va.  288,  12  S.  E.  Rep.  667. 

Where  a  franchise  is  drawn  in  question,  e.  a,  the 
right  of  the  board  of  supervisors  to  levy  a  tax.  the 
court  of  appeals  has  jurisdiction  irrespective  of 
the  amount  involved.  Board  v.  Catlett,  88  Va.  158,  9 
S.  E.  Rep.  999;  City  of  Staunton  v.  Stout,  86  Va.  321, 
10  S.  E.  Rep.  5. 

Under  %  8,  art  8  of  the  Constitution  of  West  Vir- 
ginia giving'  appellate  jurisdiction  to  the  court  of 
appeals  "irrespective  of  the  amount  in  controversy" 
in  all  cases  "concerning  the  right  of  a  corporation  or 
•county  to  levy  tolls  or  taxes,"  it  Is  not  enougrh  that 
the  rlffht  of  the  corporation  to  levy  tolls  is  drawn 
in  question,  but  the  rig'ht  to  levy  tolls  must  be  the 
direct  subject  of  controversy.  Hence  where  the 
subject  of  controversy  is  merely  the  amount  of  tolls 
under  the  circumstances  of  the  case  and  not  the 
right  to  levy  tolls,  the  court  of  appeals  has  no  juris- 
diction. Miller  v.  Navigation  Co.,  32  W.  Va.  46,  9  S. 
E.  Rep.  67. 

So  the  court  of  appeals  has  not  jurisdiction  of  a 
writ  of  error  to  a  case  where  the  riffht  of  a  county 
to  levy  taxes.  Is  not  in  dispute,  but  only  the  valua- 
tion of  the  land.  Mackin  v.  County  Court  88  W.  Va. 
888.  18  S.  E.  Rep.  632. 

The  court  of  appeals  has  not  jurisdiction  of  a  writ 
of  error  to  a  judgment  for  less  than  $500 in  an  action 
of  assumpsit  against  the  treasurer  of  a  city  for 
money  paid  for  taxes  to  the  state  under  the  general 
assessment  and  tax  laws  of  the  commonwealth, 
neither  the  rig'ht  to  levy  the  tax  nor  the  consti- 
tutionality of  any  law  beinr  involved.  Callan  v. 
Bransford,  86  Va.  536.  10  S.  E.  Rep.  817. 

4.  CONTROYXBSISS   TOUCHING   A   FRANCHISE. ->The 


word  "franchise"  used  in  Act  1860-7a  p.  S8S,  means 
only  such  franchises  as  the  constitution  .enu- 
merates.   Neal  V.  Com.,  21  Gratt  611. 

Upon  the  refusal  of  the  circuit  court  to  grant  a 
liquor  license,  an  appeal  or  writ  of  error  and  super- 
sedeas lies  to  or  from  the  supreme  court  irrespec- 
tive of  the  amount  in  controversy,  it  being-  a  final 
judgment  or  order  in  a  civil  case  touching  the 
exercise  of  a  rig'ht  or  privilege  conferred  by  an  act 
of  the  legislature.    Leiffton  v.  Maury,  76  Va.  886. 

5.  Controversies  Touching  the  Constitctioh- 
ALiTY  OF  A  Law.— Where  the  constitntlonality  of  a 
law  is  drawn  in  question,  e,  o-  action  of  debt  to 
recover  a  penalty  imposed  by  such  law,  the  court 
of  appeals  has  jurisdiction  irrespective  of  the 
amount  involved.  Norfolk,  etc.,  R.  Co.  v.  Pendle- 
ton, 86  Va.  1004,  11  S.  E.  Rep.  1062;  PreUow  v.  Bailey. 
29  Gratt  212. 

An  order  improperly  refusing'  an  appeal  in  a  case 
tried  by  a  jury  in  a  justice's  court  in  obedience  to 
the  decisions  of  the  supreme  court  of  appeals,  hold- 
ing' an  act  of  the  leg-islature  allowing' appeals  in  such 
cases  to  be  unconstitutional,  is  a  case  Involving  the 
constitutionality  of  a  law.  and  such  appeal  lies,  al- 
though the  amount  in  controversy  is  less  than  llOd 
Clark  V.  W.  Va.  Cent  6^  P.  Ry.  Co..  50  W.  Va.  1. « 
S.  E.  Rep.851. 

Any  proceeding  which  necessarily  puts  such  valid- 
ity in  issue,  whether  it  be  by  demurrer,  plea,  in- 
struction, or  otherwise,  is  sufficient  to  give  the  court 
of  appeals  jurisdiction  of  the  case.  Adkins  v.  Rich- 
mond, 98  Va.  91,  84  S.  E.  Rep.  907. 

Where  the  jurisdiction  of  the  court  of  appeals  has 
been  invoked  in  g'oood  faith  to  determine  the  con- 
stitutionality of  a  law.  a  writ  of  error  will  not  he 
dismissed  as  improvidently  awarded  merely  he- 
cause,  after  it  was  awarded,  but  before  hearing,  the 
law  has  been  held  to  be  constitutional  in  some  other 
case.  And,  having'  jurisdiction  on  one  ffround.  It 
has  it  for  all  purposes,  although  the  amount  in- 
volved is  less  than  $500.  Western  Union  Tele^aph 
Co.  V.  Powell.  94  Va.  288,  26  S.  E.  Rep.  828. 

But  a  writ  of  error  is  properly  dismissed,  as  im- 
providently  awarded,  where  the  jurisdiction  of  the 
court  is  dependent  upon  a  question  which  was  no 
loBffer  debatable  at  the  time  the  writ  was  awarded. 
W.  U.  Tel.  Co.  V.  Goddln,  94  Va.  613,  27  S.  E.  Rep.  4»: 
W.  U.  Tel.  Co.  V.  Reynolds  <Va.).  41  S.  E.  Rep.  85ft 

The  court  of  appeals  has  Jurisdiction  on  appeal  of 
an  action  necessarily  involving  the  validity  of 
coupons  cut  from  bonds  issued  under  acts  March 30, 
1871.  and  March  28,  1879,  relating  to  the  funding  and 
payment  of  the  public  debt  and  offered  in  payment 
of  taxes,  althoug'h  less  than  the  jurisdictional  mini- 
mum is  involved,  as  the  constitutionality  of  those 
acts  is  brouffht  In  question.  Com.  v.  McCullough,  90 
Va.  507.  19S.  E.  Rep.  114. 

One  who  has  restrained  an  oyster  inspector  from 
collecting-  fees  and  fines  under  Code  1887. 1 2114,  as 
amended  by  act  March  6, 1894,  on  the  g-ronnd  that  the 
act  is  unconstitutional,  cannot  dispute  the  jurisdic- 
tion of  the  supreme  court  of  appeals,  to  which  an 
appeal  may  be  taken  in  all  cases  involving  the  con- 
stitutionality of  a  statute.  Thomas  v.  Rowe,  sVa. 
Dec.  113. 

6.  Controversies  Touching  the  Probate  ot 
Wills.— Section  2,  ch.  178,  providinfr  for  an  appeal  by 
any  person  who  thinks  himself  aggrieved  by  an 
order  in  a  controversy  concerning  the  probate  of  a 
will,  is  to  be  considered  alonflr  with  the  provision  of 
S  82,  ch.  118,  "or  in  any  case  wherein  there  is  a 
final  judgment"  so  that  an  appeal  will  not  be  al- 
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lowed  from  any  order,  but  only  from  a  Jlnal  order 
or  sentence,  so  that  an  appeal  allowed  to  tbe  order 
of  a  circuit  court  settinir  aside  the  verdict  of  a  Jury 
against  a  will  and  awarding  a  new  trial  will  be  dis- 
missed as  improvldently  awarded.  Tacker  v.  San- 
dridge.  8S  Va.  582. 

7.  CoNTROYBBSiES  TOUGHING  MILLS.— In  an  actiou 
OD  the  case  for  consequential  damages,  occasioned 
by  the  erection  of  a  mill,  if  the  damaires  recovered 
be  less  than  one  hundred  dollars,  the  defendant 
cannot  appeal  to  the  court  of  appeals,  notvrithstand- 
iDB  li  appears  from  the  record  that  the  right  to 
erect  the  mill  was  drawn  in  question.  Sklpwlth  v. 
Toang,  5  Munf.  270.  See  monographic  noU  on  "Mills 
and  Mllldams"  appended  to  Calhoun  v.  Palmer,  8 
Orait.88. 

8.  Mandamus  Cases.— The  court  of  appeals  has  ap- 
pellate jurisdiction  by  writ  of  error  in  mandamus 
cases,  thoogh  the  amount  involved  is  less  than  $500, 
sach  Jurisdiction  being  expressly  conferred  by  art. 
VI,  S  2  of  the  Constitution,  and  being  included  among 
the  '^matters  not  merely  pecuniary"  in  S  8466  of 
the  Code.    Price  v.  Smith,  93  Va.  14,  24  S.  E.  Rep.  474. 

B.  Ckbitobabi  Cases.— Const  art.  8,  S  3,  giving  the 
sapreme  court  oi  appeals  appellate  jurisdiction 
in  cases  of  certiorari,  and  not  the  clause  fixing  the 
coart*s  Jurisdiction  by  the  value  of  the  matter  in 
controversy,  determines  the  court's  jurisdiction 
wben  error  is  brought  on  the  ground  that  the  cir- 
cuit court  refused  defendant  a  writ  of  certiormi  on. 
a  couTictlon  by  a  town  council  for  maintaining  a 
nuisance.  Town  of  Davis  v.  Davis,  40  W.  Va.  464,  21 
S.  E.  Rep.  906. 

Bj  $  3.  art.  VUI,  Constitution  of  West  Virginia, 
the  supreme  court  of  appeals  is  given  appellate 
jarisdiction  over  certiorari  cases,  in  the  same  man- 
ner as  over  mandamus  and  prohibition  cases,  i.  e. 
without  reference  to  the  amount  involved  or  the 
character  of  the  case,  and  this  though  the  commis- 
tiooer's  report  confirmed  by  the  county  court, 
which  is  brought  up  to  the  circuit  court  on  certiorari 
is  only  declared  to  be  prima  facie  correct  and  the 
court  might  not  otherwise  have  had  jurisdiction  on 
accoQut  of  the  want  'of  finality.  Board  of  Ed.  v. 
Hopkins.  19  W.  Va.  84. 

In  Board  of  Ed.  v.  Hopkins,  19  W.  Va.  84,  it  was 
held  that  this  jurisdiction  over  certiorari  cases 
could  onlv  be  exercised  by  writ  of  error. 

The  supreme  court  of  appeals  has  no  jurisdiction 
U)  review  by  writ  of  error  or  otherwise  an  order  of 
a  circuit  judge  refusing  a  writ  of  certiorari  to  the 
jadgmentof  a  justice  on  the  application  of  the  de- 
fendant rendered  on  the  verdict  of  a  jury,  where 
the  amount  of  such  Judgment  is  less  than  $100,  and 
the  matter  in  controversy  is  merely  pecuniary. 
Section  3.  art.  VIII  of  the  Constitution,  giving  the 
supreme  court  authority  to  review  cases  of  cer- 
tiorari, etc..  without  regard  to  pecuniary  value 
applies  only  to  cases  reviewable  by  certiorari  at 
common  law,  and  not  to  such  as  have  been  made 
so  by  statute  since  the  adoption  of  the  constitu- 
tion. Famsworth  v.  Railroad  Company.  28  W.  Va. 
8tt. 

XIV.  LIMITATION  TO  APPEAL. 

A.  GENERALLY. 

L  Law  Govsunino.- The  law  In  force  at  the  time 
an  appeal  is  allowed,  governs.  Sexton  v.  Crockett, 
aOratt  897. 

Laws  allowlnsr  appeals  merely  relate  to  the  rem* 
^*  hence  apply  to  rights  of  appeal  already  ac- 
crued. Nor  will  a  provision  protecting  "rights 
accrsed''  protect  a  mere  right  of  appeal  Craw- 
ford V.  Halsted,  20  Gratt  211,  225. 


But  in  the  act  of  1870  to  prevent  this  injustice  a 
provision  was  put  expressly,  providing-  that  no  right 
of  appeal  under  the  old  law  should  be  affected  by 
the  new  law  limitiog  the  right  of  appeal  to  two 
years.    Crawford  v.  Halsted.  20  Gratt  211,  226. 

2.  Chamgbb  in  Law.— a  statute  placing  a  limita- 
tion on  the  right  of  appeal  even  from  existing 
judgments  is  not  unconstitutional.  Gaskins  v. 
Com.,  1  Call  194. 

A  suit  in  which  there  has  been  a  final  decree  is 
not  a  pending  suit  in  the  sense  of  the  Code  1840,  ch. 
16,  S  18.  or  ch.  216,  S  2,  providing  that  the  repeal 
of  previous  acts  should  not  affect  a  prosecution, 
suit  or  proceeding  pending  on  that  day.  Yar- 
borough  V.  Deshazo,  7  Gratt.  374. 

Nor  does  this  section  operate  so  as  to  save  to  the 
party  a, remedy  by  way  of  appeal,  etc.,  to  the  court 
of  appeals,  allowed  by  previous  acts  but  taken  away 
by  the  act  in  question.  McGruder  v.  Lyons,  7 Gratt. 
238. 

The  proviso  in  the  act  for  limitation  of  suits  as  to 
rights  existing  when  the  Code  took  effect,  contained 
in  f  19,  ch.  149,  p.  594,  is  restricted  to  actions  and 
rig-hts  barred  by  that  chapter,  and  does  not  extend 
to  the  law  limiting  and  regulating  appeals.  Yar- 
borough  V.  Deshazo,  7  Gratt.  374. 

3.  Statutes  Mandatory.— Whether  the  supreme 
court  of  appeals  can  grant  an  appeal  after  the  time 
limited  by  law  is  a  question  of  jurisdiction,  not 
discretion:  hence,  the  statute  requiring  an  appeal 
to  be  taken  in  the  vacation  next  after  the  term 
when  the  decree  was  rendered,  1  Rev.  Code,  ch.  64, 
$  SO,  a  party  allowing  that  period  to  elapse  with- 
out appealing,  is  concluded  from  thereafter  taking- 
an  appeal.  Clarke  v.  Conn,  1  Munf.  160;  Anderson  v. 
Anderson,  2  Call  198. 

4.  No  Objection  Necessajiy.— "In  appeals  or  writs 
of  error  to  this  court,  whilst  a  motion  to  dismiss  as 
Improvidently  awarded,  or  to  quash,  in  advance  of 
hearing  on  the  merits,  is  advisable  as  singling  out 
a  preliminary  point  of  defense,  and  saving  labor, 
yet,  so  far  as  I  am  advised,  or  have  seen  from  the 
reports,  no  motion  is  required  to  enable  the  party 
to  have  the  benefit  of  the  statute,  but  the  court  will 
ex  tnero  motu  dismiss  a  writ  of  error  or  appeal  barred 
by  the  statute,  or  where  not  barred,  will  refuse  to 
consider  any  appealable  decree  older  than  the 
limit,  and  the  petition  must  show  a  right  to  appel- 
late process  from  a  decree  or  judgment  within  the 
limit,  else  it  will  not  be  allowed,  or,  if  allowed,  will 
be  dismissed."  Bbannon,  P.,  in  Morgan  v.  Ohio  R. 
R.  Co.,  39  W.  Va.  17,  19  S.  E.  Rep  588. 

Under  the  statute  prohibiting  the  granting  of 
appeals,  writs  of  error  or  supersedeas  after  five 
years  from  the  date  of  a  final  judgment  or  decree, 
the  judges  of  the  court  of  appeals  have  no  authority 
to  grant  an  appeal,  etc.,  after  five  years  or  to  con- 
sider the  merits  of  a  cause  after  the  expiration  of 
five  years,  though  the  objection  be  not  taken  by 
plea  or  otherwise  and  even  though  it  be  expressly 
waived  by  consent  of  parties.  Com.  v.  Moore,  1 
Gratt  294. 

5.  Appucablb  to  the  Commonwealth.— The  gen- 
eral rule  of  law,  which  exempts  the  commonwealth 
from  the  operation  of  the  statutes  of  limiution,  is 
applicable  to  orig-inal  controversies,  and  not  to 
cases  in  which  the  rights  of  the  parties  have  been 
adjudicated  by  the  judgment,  decree,  or  sentence 
of  a  court  of  competent  jurisdiction.  In  such  cases, 
the  question  whether  the  merits  of  the  judicial 
decision  can  be  reviewed  by  another  tribunal,  must 
be  governed  by  the  laws  prescribing  and  regnlatinff 
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the  Jurisdiction  of  the  appellate  forum.  Hence  the 
act  of  assembly.  Supp.  Rev.  Code.  S  81,  April  16, 1881. 
llmitingr  the  time  in  which  an  appeal  from,  or  writ 
of  error  or  supersedeas  to.  any  final  decree,  Jndff- 
ment,  etc..  may  be  taken,  to  five  years  from  the  date 
of  such  decree,  etc.,  applies  to  the  commonwealth 
as  well  .us  to  any  other  party.  Com.  v.  Moore.  1 
Oratt.  204. 

Decree  on  Petition  to  Reverse  Barred  Decree.— If 
decree  appealed  from  was  rendered  within  the 
statutory  period  of  appeal,  the  court  of  appeals  has 
Jurisdiction,  thouffh  the  decree  was  on  a  petition  to 
reverse  a  former  decree  pronounced  anterior  to 
the  said  period.  Offtendinffer  v.  Ford,  86  Va.  017,  12 
S.  E.  Rep.  1. 

6.  Laobbs.— An   appellant   cannot  be   ffuilty    of 
laches  in  taking*  an  appeal,  when  it  is  taken  within 
the  period  prescribed  by  law  for  taking  appeals. 
Keck  V.  Allender,  42  W.  Va.  430,  26  S.  E.  Rep.  487. 
B.  PERIOD  OF  LIMITATION.    . 
I.  Final  Dbcrsbs  and  Judombnts. 
a.   Firoinia. 

Act  of  i79>-— Under  the  act  of  1792  constituting  the 
court  of  appeals,  no  writ  of  error  lay  to  a  Judgment 
of  the  general  court  after  five  years  from  the  ren- 
dition thereof.  Gaskins  v.  Com..  1  Call  104:  Over- 
street  V.  Marshall,  8  Call  102. 

Under  Code  of  1819.— No  appeal  could  be  taken 
after  the  lapse  of  three  years  from  the  date  of  a 
final  decree.  Elcan  v.  Lancasterian  School,  2  P.  & 
H.  53:  Cocke  v.  Gilpin.  1  Rob.  20:  Fleming  v.  BoUInff, 
8  Gratt.  202:  Thorntons  v.  Fitzhugh,  4  Leig-h  200. 

Act  1830-1.— Under  Act  1880-1.  S  81.  Supp.  Rev. 
Code  1840,  the  petition  for  an  appeal  must  have  been 
presented  within  five  years.  Williamson  v.  Gayle. 
4  Gratt  180;  Fleming  v.  Bollfnfir.  8  Gratt.  292. 

Under  Acts  of  1867  and  1870. —By  the  act  of  1867  the 
period  was  reduced  to  two  years,  but  by  act  of 
1870  the  period  from  the  26th  January,  1870,  to  the 
5th  November  was  excluded  from  the  computa- 
tion of  the  two  years,  so  that  the  long'est  period  of 
limitation  within  which  a  petition  for  an  'appeal, 
writ  of  error  and  supersedeas  could  be  presented, 
was  two  years  nine  months  and  ten  days  as  to  final 
judg'meots,  decrees  and  orders  rendered  before  the 
passage  of  the  act  of  November  5th,  1870 ;  and  as  to 
those  afterwards  rendered,  such  period  of  limita- 
tion was  two  years.  Callaway  v.  Harding,  23  Gratt 
542  :  Ambrouse  v.  Keller.  22  Gratt  760  :  Sexton  v. 
Crockett  28  Gratt  857. 

By  the  savinff  in  the  act  of  1860-70.  five  years  instead 
of  two  were  allowed  to  perfect  an  appeal,  i.  e,  give 
the  record  to  the  clerk  and  execute  the  required 
bond  where  the  decree  appealed  from  was  rendered 
prior  to  the  passag'e  of  that  act  Sexton  v.  Crockett, 
28  Gratt  857. 

UnderCode  1887.— The  period  of  limitation  to  ap- 
peals and  writs  of  error  beluff  one  year  from  the 
date  of  the  Judgment  or  decree,  a  writ  of  error 
awarded  after  more  than  one  year  has  elapsed  must 
be  dismissed.  Thompson  v.  Carpenter,  88  Va.  702. 
14  S.  E.  Rep.  181 :  Kern  v.  Wyatt  80  Va.  885.  801,  17  S. 
E.  Rep.  549  :  Code  Va.  1887.  f  8455. 

Decree  l|ef using  BUI  of  Review.— Petition  for  an  ap- 
peal fronTa  final  decree  refusing*  a  bill  of  review, 
must  be  presented  within  six  months  from  the  date 
of  such  decree,  and  it  is  immaterial  whether  such 
decree  of  refusal  be  to  the  ^Una  of  the  bill  of  review 
or  to  the  prayer  of  a  bill  of  review.  Code  1887,  % 
8455  :  Jordan  v.  Cunningham,  85  Va.  418.  7  S.  E.  Rep. 
540. 
Under  the  terms  of  f  8455  of  the  Code,  the  peti- 


tion for  an  appeal  from  a  decree  refusing  a  bill  of 
review  to  a  decree  rendered  more  than  six  moDtbs 
prior  thereto  must  be  presented  within  six  montiu 
from  the  actual  date  of  the  decree  appealed  from, 
and  not  from  the  beginning  or  the  end  of  the  term 
at  which  it  was  rendered.  Buford  v.  North  Roaaoke 
Land  Co..  04  Va.  616.  27  S.  E.  Rep.  500. 

b.  West  Virginia. 

Act  1877.— By  the  act  1877  the  time  for  taking  la 
appeal  was  limited  to  five  years  from  the  date  of  the 
decree.  Lloyd  v.  Kyle.  26  W.  Va.  5S4.  This  was  also 
the  law  prior  to  1877.  Farmers*  Bank  v.  Mont- 
gomery. 11  W.  Va.  100. 

Act  188a.— By  the  act  of  1882  this  period  was  re- 
duced to  two  years.    Hoy  v.  Hughes,  27  W.  Va.  778. 

Code  1891.— Under  f  8,  ch.  185,  Code  W.  Va. 
1801,  an  appeal  from  a  final  decree  entered  bj 
a  circuit  court  must  be  prosecuted  within  two 
years  after  the  same  has  been  rendered.  Kanawha 
Valley  Bank  v.  Wilson.  35  W.  Va.  86,  13  S.  E.  Rep.  18 : 
Shumate  v.  Crockett  48  W.  V a.  401,  27  S.  E.  Rep.  SM. 

3.    INTBELLOOUTOBY  DBCKBBS  AND  JUDGMENTS.— An 

appeal  may  be  taken  from  an  itUerloeutory  decree,  at 
any  time,  so  ion?  as  the  cause  is  pendinfr  in  court 
Kendrick  v.  Whitney,  28  Oratt.  646  :  Cocke  v.  Qilpin. 
1  Rob.  20  :  Flemiuff  v.  Boiling,  8  Gratt  202  :  Thorn- 
tons V.  Fitzhugh.  4  Leiffh  200.  See  also,  Camden  t. 
Haymond,  0  W.  Va.  681. 

The  limitation  of  appeals  to  one  year  from  the 
rendition  of  the  decree  applies  only  XjoJtfuU  decrees. 
Barker  v.  Jenkins,  84  Va.  805.  6  S.  E.  Repw  450. 

A  decree  adjudicatinsr  the  principles  of  a  cause 
while,  by  statute,  it  is  appealable,  yet  is  not  a  final 
decree  so  that  the  statute  of  limitations  will  nm 
■ag-ainst  it  Penn  v.  Chesapeake,  etc..  R.  Co..  2  Va 
Dec  224. 

In  West  Virginia  by  the  Act  of  1877,  ch.  44. 1 8.  no 
petition,  for  an  appeal,  even  from  an  interlocutory 
decree,  can  be  entertained  after  five  years  from  the 
date  of  the  decree.    Lloyd  v.  Kyle,  26  W.  Va.  531 

By  Acts  of  1882,  ch.  167.  no  appeal  can  be  enter- 
tained from  a  decree  of  any  character,  whether 
final  or  interlocutory,  which  has  been  rendered  more 
than  two  years  before  the  petition  for  the  appeal 
was  presented.  Hoy  v^  Hughes.  27  W.  Va.  778. 
3.  CAix:!UiiATioK  OF  Period. 

Qenerally.— The  limitation  to  appeals  and  writs  of 
error  is  subject  to  but  few  exceptions,  for  reasons 
no  doubt  founded  upon  a  sound  public  policy.  No 
suffflrestlon  of  hardship,  surprise,  or  accident  can 
avail  in  the  least  in  defeatingr  or  suspending  this 
limitation.  If  the  party  does  not  give  the  bond 
within  the  statutory  period  whether  he  be  in  de- 
fault two  months  or  two  days,  the  result  must  be 
the  same— he  must  be  dismissed  by  the  court  Pace 
V.  Ficklin.  76  Va.  202. 

Where  Petitioner  Is  Not  In  Fault— Where  a  petition 
was  presented  to  the  court  of  appeals*  praying  writs 
of  supersedeas  to  two  distinct  final  orders  of  a  cir- 
cuit court  in  one  cause,  and  the  court  allowed  the 
supersedeas  to  one  of  the  orders,  without  any  no- 
tice of  the  prayer  for  the  supersedeas  to  the  other, 
though  it  was  plainly  erroneous,  it  was  held  that 
the  petitioner  had  a  right  to  the  judgment  of  the 
court,  on  both  the  prayers  of  his  petition  ;  and,  as 
the  court  omitted  to  give  judgment  on  one  of  them, 
it  was  not  too  late  to  award  the  supersedeas,  after 
five  years,  the  limitation  to  the  writ  had  elapsed, 
the  omission  having  been  owing  to  the  inadvertence 
of  the  court  not  to  the  fault  of  the  petitioner.  IHt^ 
Mntiente,  Tuckbb.  P.  Pugh  v.  Jones,  6  Leigh  200. 
Where  a  party  was  arrested  by  the  Confederate 


226 


r 


NOTB  ON  AfFBAI,  and  ErROR. 


I  ROB. 


authorities  for  disloyalty  to  the  established  arovern- 
ment  of  Virginia  at  Richmond  and  kept  in  confine- 
ment till  the  five  years'  limitation  to  appeals  had 
expired,  he  was  still  allowed  to  maintain  his  appeal. 
Wyatt  V.  Morris,  2  W.  Va.  575. 

Wbere  a  petition  to  the  court  of  appeals  for  a 
tapenedeas  was  rejected  and  an  order  entered 
accordingly,  and  afterwards  at  the  same  term  a 
motion  was  made  for  reconsideration  and  the  court 
agreed  to  reconsider,  but  by  inadvertence  no  entry 
was  made  setiinff  aside  the  order  denying  the 
supersedeas,  and  more  than  three  years  after- 
wards the  motion  to  reconsider  was  renewed,  it 
was  held  that  the  motion  could  not  then  be  enter- 
tained on  account  of  the  lonff  delay  and  because, 
under  the  peculiar  circumstances  of  the  case,  a 
judgment  would  have  been  of  no  benefit  to  the 
plaintiffs  in  error,  though  the  court  said  that  usu- 
ally it  would  correct  such  a  mistake.  Emory  v. 
Erskine. 7  Leiffh  207  :  Beasley  v.  Owen,  3  U.  &M,  449. 
Periods  Excluded.— The  term  elapsed  from  the 
presenution  of  the  petition  till  the  delivery  of  the 
record  and  petition  to  the  clerk  of  the  appellate 
court  is  to  be  excluded.  Code,  S  2474  :  Acker  v.  A. 
k  F.  B.  Co.,  84  Va.  648, 5  S.  £.  Rep.  668. 

But  this  delivery  to  the  clerk  is  the  actual  receipt 
of  the  petition  and  record  by  him.  The  omission  of 
tbe  clerk  to  examine  a  box  containing  the  papers, 
or,  if  he  examined  it,  his  mistake  as  to  its  contents, 
or  failure  to  discover  the  papers,  cannot  change  the 
law.  Whatever  may  be  the  remedy  of  the  party 
injured  against  the  clerk,  the  statute  of  limitations 
hegins  to  run  from  the  actual  receipt  of  the  petition 
and  record  by  the  clerk.  Bull  v.  Evans,  96  Va.  1,  80 
S.  E.  Bep.  46B. 

Under  S  17.  Acts  1876-7,  providing  "that  the  time 
which  shall  elapse  from  the  presenting  of  a  peti- 
tion for  an  appeal,  writ  of  error,  etc.,  which  shall 
he  endorsed  thereon  by  the  Judfire  to  whom  the 
same  shall  be  first  delivered,  and  the  delivery  of 
the  record  to  the  clerk  of  the  appellate  court,  shall 
he  excluded  from  the  computation  of  the  said  period 
of  two  years."  This  time  will  be  excluded  though  at 
the  time  of  endorsement  the  jud^e  also  endorses  the 
following ;  "I  have  taken  no  action  on  the  record, 
hecanse  no  petition  accompanied  the  record.*' 
Frazler  v.  Frazier,  77  Va.  776. 

War  and  Stay-Law  Period.— In  Sexton  v.  Crockett, 
8  Gratt.  867,  it  was  held  by  a  divided  court  that 
where  a  decree  was  rendered  on  the  lOth  Oct,  1868, 
and  an  appeal  was  allowed  on  the  6th  Ck:L,  1871,  it 
was  In  time,  under  the  two  years'  limitation  appli- 
cable at  the  time  the  appeal  was  granted,  since  the 
var  and  stay-law  period  was  to  be  excluded. 

But  in  Rogers  v.  Stroiher,  27  Oratt.  417,  this  was 
overruled  and  it  was  held  that  i  7,  of  the  Act  of 
March  S,  1866,  known  as  the  stay  law,  and  the  act 
amendatory  thereof,  does  not  apply  to  appeals, 
writs  of  error,  or  supersedeas:  and  therefore  an 
appeal  from  a  final  decree  made  on  the  1st  of 
November,  1867,  cannot  be  allowed  on  the  12th  of 
June.  1871. 

Statato  Runs  over  All  Supervening  Disabilities  — 
Where  the  statute  of  limitations  has  once  besrun  to 
run  agrainst  an  appeal,  and  the  party  desiring  to 
appeal,  assifirnee  in  bankruptcy  in  this  case,  dies, 
the  period  from  such  death  to  the  qualification  of 
another  assigrnee  will  not  be  excluded.  Pace  v. 
FIcklin,  76  Va.  292. 

No  Relation  qI  Judgnient.— In  Acker  v.  A.  &  F.  R. 
Ga.  84  Va.  648,  5  S.  E.  Rep.  688,  the  court  intimated 
that  the  common-law  fiction  that  a  judg-ment  ren- 


dered on  any  day  of  a  term  operates  as  if  rendered 
on  the  first  day  of  the  term  does  not  apply  in  calcu-> 
lating-  the  time  elapsed  sin<:e  the  date  of  a  judgment* 
to  ascertain  whether  an  appeal  is  barred. 

Pendency  of  BUI  of  Review.— The  pendency  of  a  bill 
of  review  on  the  sole  g-round  of  after-discovered 
evidence  will  not  prevent  an  appellant  from  prose- 
cutioff  his  appeal  in  the  court  of  appeals  from  the 
decree  sought  to  be  reviewed,  as  the  questions  pre- 
sented to  the  two  tribunals  by  the  separate  proceed- 
ingrs  are  entirely  distinct,  and  no  confusion  can 
arise  from  their  separate  determination.  Gillespie 
V.  Allen,  37  W.  Va.  676,  17  S.  E.  Rep,  184. 

But  where  a  party  has  filed  a  petition  for  rehear- 
ing or  bill  of  review  for  error  of  law  in  the  circuit 
court,  he  cannot,  while  it  is  pending*  undetermined, 
appeal  to  the  court  of  appeals.  Maxwell  v.  Martin, 
35  W.  Va.  384,  14  S.  £.  Rep.  7. 

The  filing  of  an  abortive  bill  of  review  will  not 
have  the  effect  of  arresting-  the  statute  of  limita- 
tions, so  as  to  extend  the  period  within  which  an  ap- 
peal miffht  have  been  taken  from  the  final  decree 
the  review  and  reversal  of  which  were  attempted 
by  such  abortive  bill.  Kanawha  Valley  Bank  v. 
Wilson,  85  W.  Va.  86, 18  S.  £.  Rep.  68. 

When  Appeal  U  aranted.-:when  an  appeal  is  a 
matter  of  right  it  is  the  giving-  of  the  appeal  bond 
which  stops  the  runninfir  of  the  statute  of  limita- 
tions. Womer  v.  Ravenswood.  etc.,  R.  Co.,  87  W.  Va. 
287.  16  S.  E.  Rep.  488  :  Code  1891,  ch.  60.  S 108. 

But  where  the  allowance  of  the  appeal  is  a  matter 
of  discretion,  it  is  the  presentation  of  the  petition 
which  stops  the  running  of  the  statute.  Womer  v. 
Ravenswood,  etc..  R.  Co.,  87  W.  Va.  287, 16  S.  E.  Rep. 
488;  Code  1891.  ch.  185.  {S  1,  2,  etc.;  Williamson  v. 
Gayle.  4  Gratt.  180;  Bank  v.  Wilson,  85  W.  Va.  86,  IS 
S.  E.  Rep.  58;  Ambronse  v.  Keller,  22  Gratt.  760. 

The  j ledge's  order  for  a  writ  of  supersedeas  is  the 
true  commencement  of  the  proceeding:  in  the  court 
of  appeals,  and  therefore,  if  that  be  within  five 
years  from  the  date  of  the  judgment,  although  the 
bond  is  not  given  and  writ  is  not  taken  out  till  the 
five  years  have  elapsed,  it  will  be  in  time.  Over- 
street  V.  Marshall,  8  Call  192. 

Where  the  order  for  a  supersedeas  was  made  and 
the  bond  executed  within  a  little  more  than  two 
years  after  judgment,  but  the  writ  itself  did  not 
then  issue  because  of  the  lack  of  a  clerk  of  the 
court,  and  the  appellant  failed  to  apply  for  the  writ 
for  more  than  15  years  after  judgment  and  nearly 
twelve  years  after  the  appointment  of  a  clerk,  the 
writ  will  be  refused.    Anderson  v.  Lively,  6  Leiffh  77. 
But  under  the  Code  of   1849.  ch.  182.  I  17,  provid- 
ing that  "no  process  shall  issue  on  any  appeal,  writ 
of  error  or  supersedeas  allowed  to  or  from  a  final 
judgment,  decree  or  order,  if.  when  the  record  is 
delivered  to  the  clerk  of  the  appellate  court,  there 
shall  have  elapsed  five  years  since  the  date  of  such 
final  judgment,  decree  or  order;  but  the  appeal, 
etc.,  shall  be  dismissed,  whenever  it  appears  that 
five  years  have  elapsed  since  the  said  date  before 
the  record  is  delivered  to  such  clerk  or  before  such 
bond  is  given  as  is  required  to  bt  ffiven  before  the 
appeal,  etc..  takes  effect,"  It  was  held  in  Yarboroug-h 
V.  Deshazo.  7  Gratt.  874,  that  upon  an  appeal  to  the 
court  of  appeals  from  a  final  judgrment.  decree  or 
order,  although  the  petition  may  have  been  pre- 
ferred and  appeal  allowed  within  tbe  time  limited 
yet  if  the  record  be  not  delivered  to  the  clerk  of  the 
appellate  court,  and,  where  bond  Is  required,  if  it  be 
not  also  given  within  five  years  from  the  date  of  the 
judgment,  tbe  appeal  must  be  dismissed. 
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Tbe  same  rule  waslield  applicable  In  Otterback  v. 
Alex.,  etc.,  R.  Co.,  26GratL  941,  under  the  provision 
of  ibe  Code  1878,  ch.  178,  i  17,  wbich  merely  substi- 
tutes two  years  for  live  as  the  period  of  limitation. 
Pace  V.  Ficklin,  76  Va.  292. 

This  is  still  the  law  in  Virgrinia  except  that  one 
year  is  substituted  for  twa  Code  1887,  S  8474: 
Acker  v.  A.  &  F.  R.  Co.,  84  Va.  648,  5  S.  E.  Rep.  688. 

C.  NO  INQUIRY  INTO  MERITS.— The  supreme 
court  of  appeals  cannot  enquire  into  the  merits  of 
a  case  on  appeal  where  more  than  the  statutory 
period  has  elapsed  since  its  rendition.  Cocke  v. 
Gilpin,  1  Rob.  20;  Fleming  v.  Bolliuff.  8  Gratt.  292; 
Thorntons  v.  Fitzhusrh,  4  Leiffh  209. 

XV.  CONCLUSIVENESS  OP  DECREES  OP  APPBU 

LATE  COURTS. 

A.  OF  COURT  OF  APPEALS. 

1.  Gbnkeallt.— The  supreme  court  of  appeals  has 
no  pdwer  to  review  its  decisions  on  the  merits  in 
any  way  after  the  end  of  terms  at  which  they  were 
rendered.  Griffin  v.  Cunningham,  20  Gratt.  81 :  Reld 
V.  Strlder.  7  Gratt  76:  Roanoke  St.  Ry.  Co.  v.  Hicks 
(Va-),  82  S.  E.  Rep.  790;  Campbell  v.  Campbell,  22 
Gratt  649,  670. 

"It  is  believed,  that  no  case  can  be  found,  that  de- 
cides, where  an  issue  has  been  tried  by  a  Jury  and 
a  verdict  rendered,  and  a  decree  or  judfirment  ren- 
dered on  the  verdict  and  the  Judgment  or  decree, 
on  writ  of  error  or  appeal,  affirmed  by  an  appellate 
court  that  such  decree  or  judgrment  can  be  re- 
viewed for  any  errors,  committed  by  the  court 
durin?  the  trial  of  the  issue,  or  at  any  other  time, 
before  the  judg-ment  or  decree  was  appealed  from." 
Henry  v.  Davis.  18  W.  Va.  230. 

"The  finality  and  irreversibility  of  the  Judgments 
and  decrees  of  the  court  of  appeals  after  the  close  of 
the  term  at  which  they  are  rendered  is  inherent  in 
the  very  nature  and  constitution  of  the  tribunal, 
and  cannot  be  disturbed  without  deransrlng  the  ad- 
ministration of  Justice,  and  the  introduction  of  in- 
tolerable evils  In  practice.  Reld  v.  Strlder.  7  Gratt 
81 :  Stuart  v.  Peyton.  97  Va.  796.  84  S.  E.  Rep.  696. 

All  the  decrees  of  the  appellate  court  are  in  their 
nature  final,  except  possibly  where  that  court  dis- 
poses of  only  a  part  of  the  case  at  one  term,  and 
reserves  it  for  further  and  final  action  at  another. 
Campbell  v.  Campbell,  22  Gratt  619. 

2.  On  QuBSTioNS  OF  JURISDICTION.— The  court  of 
appeals  can  no  more  set  aside  a  decree  of  a  former 
term  for  error  upon  a  point  of  Jurisdiction,  than  for 
error  on  any  other  point  Bank  of  Virginia  v.  Craig, 
6  Leigh  399. 

Johnson,  J.,  said,  in  Bank  of  Virginia  v.  Craig, 
6  Leigh  399.  the  rule  was,  that  the  court  would 
set  aside  a  decree  or  Judgment  of  a  former  term,  if 
it  was  entered  when  the  party  was  dead,  or  when, 
having-  retained  counsel,  he  was  nevertheless, 
through  any  accident  or  mistake,  not  heard  by  his 
counsel;  but  it  was  not  competent  to  the  court  to 
set  aside  any  decree  of  a'  former  term,  made  inter 
partet. 

The  court  of  appeals  is  by  common  law,  independ- 
ent of  statute  law,  conclusively  presumed  to  have 
done  everything  that  was  necessary  to  Invest  It  with 
full  and  complete  Jurisdiction  over  all  the  parties. 
In  Bank  of  Virginia  v.  Craig.  6  Leigh  438,  the  circuit 
court  of  Spottsylvania.  rendered  a  decree  in  favor 
of  a  ward  for  certain  bank  stock,  agrainst  the  Bank 
of  Virginia,  and  in  the  same  decree  expressed  the 
opinion  that  the  guardian  and  his  sureties  were  also 
liable  to  the  ward  for  such  bank  stock,  but  no  de> 


cree  was  then  rendered  asrainst  them.  The  Bank  of 
Virginia  took  an  appeal  from  this  decree.  The  sure- 
ties of  ffuardian  were  not  parties  to  this  appeal,  they 
were  not  served  with  any  process  issuing  from  the 
court  of  appeals,  and  neither  appeared  in  person, 
nor  by  counsel,  and  had  no  opportunity  of  being 
heard  in  the  appellate  court  The  court  of  appeals 
reversed  the  decree  affainst  the  Bank  of  Virginia, 
and  entered  up  a  decree  against  the  guardian  and 
his  sureties  for  the  value  of  this  stock.  At  the  next 
term  of  the  court  of  appeals  a  motion  was  made  to 
set  aside  this  decree  against  the  gnardian  and  bis 
sureties,  on  whom  no  process  from  that  court  had 
been  served,  and  in  lieu  of  this  decree  to  enter  one 
dismissing  the  bill  as  to  the  Bank  of  Virginia,  and 
rem  andinsT  the  cause  to  the  circuit  court  that  the 
sureties  miffht  thus  have  the  opportunity  to  contro- 
vert their  liability.  It  was  insisted  by  counsel,  that 
where  a  decree  or  Judflrment  is  rendered  by  the  court 
of  appeals,  either  In  respect  to  matters  or  parties 
coram  nonj'udice,  it  may  and  ought  to  be  set  aside  at 
a  subsequent  term.  But  the  court  overruled  the 
motion  on  the  grround  that  it  could  not  then  set  aside 
a  decree  entered  at  a  former  term,  whether  it  were 
objectionable  on  its  merits  or  whether  it  was  pre- 
maturely entered,  before  some  of  the  parties  against 
whom  it  had  been  entered  had  been  summoned. 
Newman  v.  MoUohan,  10  W.  Va.  488. 

If  an  appellate  court  has  ever  so  erroneously  de- 
cided, that  it  has  Jurisdiction  of  a  cause  and  then 
proceeds  to  determine  it  on  its  merits,  the  parties 
to  the  cause  are  bound  as  res  adJtuHcata  by  the  deci- 
sion of  the  court,  that  it  has  Jurisdiction  as  well  as 
by  the  decision  of  the  court  on  the  merits.  Benick 
V.  Ludlngton.  20  W.  Va.  511. 

Where  persons,  not  parties  to  a  decree  or  bound 
thereby,  but  whose  property  was  ordered  to  be  sold 
by  said  decree,  take  an  appeal,  although  the  appel- 
late court  has  no  right  to  take  Jurisdiction  of  the 
appeal,  if  it  does  take  Jurisdiction  and  proceeds  to 
determine  the  cause  on  its  merits,  such  appellants 
are  bound  as  res  adjudicata  by  the  decision  of  the 
court  that  it  has  J  urisdiction.  Renlck  v.  Ludington. 
20  W.  Va.  511.  536.  But  this  is  not  true  of  persons 
who  do  not  appeal.  Renlck  v.  Ludington,  20  W.  Va. 
(11,636. 

A  writ  of  error  to  a  Joint  Judg-ment  should  be 
taken  in  the  name  of  all  the  Joint  defendants,  if  not 
the  appellate  court  must  see  that  the  requirements 
of  the  statute  have  been  compiled  with,  {.  e.  that  all 
the  parties  In  interest  have  been  summoned,  inclnd- 
Ing  of  course  the  other  defendants,  who  may  then 
appear  and  assign  errors,  or  refuse  and  be  severed, 
and  then  any  one  or  more  may  prosecute  the  writ 
When  the  court  of  appeals  has  taken  Jurisdiction  of 
a  writ  of  error  obtained  by  one  alone  of  several 
Joint  defendants.  It  will  be  presumed  that  it  has 
seen  that  the  statute  was  complied  with.  Newman 
V.  Mollohan.  10  W.  Va.  488.  498. 

8.  On  Lowsr  Court.— a  decision  of  the  court  of 
appeals  certified  to  the  lower  court  Is  binding  on 
that  court  as  well  as  on  the  court  of  appeals.  Hol- 
leran  v.  Meisel,  91  Va.  148,  21  S.  E.  Rep.  668:  Rosen- 
baum  V.  Seddon,  94  Va.  575.  27  S.  E.  Rep.  425;  Keck  v. 
Allender.  42  W.  Va.  420,  26  S.  E.  Rep  437. 

The  court  of  chancery  cannot,  upon  the  same 
facts,  correct  on  motion,  or  by  bill  of  review,  any 
error,  apparent  on  the  face  of  the  proceedings,  in  a 
decree  which  has  been  affirmed  by  the  court  of  ap- 
peals. Campbell  v.  Price.  8  Munf.  227;  Price  v. 
Campbell,  5  Call  115;  Mason  v.  Bridg-e  Ca,  20  W.  Va. 
223,230. 
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Where  a  decree  has  been  affirmed  by  the  court  of 
appeals  it  becomes  ret  adjudicata  and  no  error  in  it 
can  be  corrected  by  rehearing  in  the  court  below. 
Lore  T.  Hash.  80  Va.  877, 15  S.  E.  Rep.  MO. 

Where  a  question  of  law  or  fact  is  once  definitely 
settled  and  determined  by  a  decree  of  the  court  of 
appeals,  and  the  cause  is  remanded  for  further  pro- 
ceedings, a  party  to  said  suit  cannot,  by  subsequent 
pleadinjTS.  call  in  question  the  conclusiveness  of  the 
questions  determined  by  said  decree.  Seabrlsrht  v. 
Seabright  33  W.  Va.  152.  10  S.  £.  Rep.  265:  Koonce  v. 
Doolittle,  48  W.  Va.  502.  87  S.  E.  Rep.  644. 

Upon  a  former  appeal,  the  special  court  of  appeals, 
with  all  the  parties  interested  before  it.  having'  de- 
cided a  question,  that  judgment  is  conclusive  and 
this  Lb  true  though  the  decree  of  the  court  below 
was  reversed  because  the  proceeding  was  by  peti- 
tioD,  and  the  cause  was  sent  back  to  be  regularly 
prepared  and  matured.    Corbell  v.  Zeluff,  12  Qratt 


Where,  upon  an  appeal  from  a  final  decree  made 
upon  a  report  of  a  commissioner,  to  >ivhich  there 
were  various  exceptions  by  the  appellant,  the  appel- 
late conrt  holds  that  the  court  below  erred  in  not 
sustaining  one  of  the  appellant's  exceptions  to  the 
report:  aud  the  decree  is  reversed  and  the  cause 
remanded  for  the  necessary  enquiries  to  be  made 
in  relation  to  the  subject  of  that  exception.  Held^ 
the  decree  concludes  all  other  questions.  Deneuf- 
▼ille  V.  Travis,  5 Qratt.  28;  Massey  v.  King-,  1  Va.  Dec. 
6S. 

Where  the  decree  of  the  court  of  appeals  holds 
that  an  appellant  is  entitled  to  his  homestead  exemp- 
tion "nnless  it  appears  that  he  was  not  entitled  to  it 
upon  other  grounds,"  this  does  not  authorize  the 
other  party  to  set  up  new  grounds  of  objection  to 
allowing  the  homestead  which  mig-hthave  been  pre- 
ferred at  the  former  hearing-  but  were  not.  Sears 
V.  Marshall,  83  Va.  383,  2  S.  £.  Rep.  608. 

Where  the  court  of  appeals  has  decided  ag-ainst 
the  right  of  certain  persons  to  become  parties,  upon 
remand  those  persons  cannot  come  into  the  court 
below  as  parties  and  litigate  anew  the  questions 
already  determined.  Robinson  v.  Crenshaw,  84  Va. 
448. 5  S.  £.  Rep.  222. 

The  circuit  court  cannot  review  or  make  any  al- 
teration in  the  provisions  or  requirements  of  a  de- 
cree of  the  appellate  court  certified  back  for  further 
proceedings  in  order  to  a  final  decree,  but  such  fur- 
ther proceedings  may  be  matter  of  decision  for  the 
flrst  time  in  the  lower,  and  of  review  in  the  appel- 
late court  Atkinson  v.  Beckett.  36  W.  Va.  438,  15  S. 
£.  Rep.  179. 

Where  an  instruction  ffiven.  or  a  verdict  rendered, 
at  the  trial  in  the  court  below,  is,  on  appeal,  pro- 
nounced erroneous,  it  is  Improper  at  a  subsequent 
trial,  the  evidence  beluff  the  same,  to  srive  the  same 
instruction,  or  to  enter  up  judg-ment  on  the  same 
verdict    Smith  v.  Snyder.  82  Va.  614. 

Where  on  appeal  a  new  trial  has  been  granted,  it 
48  the  duty  of  the  circuit  court,  at  the  second  trial, 
to  adopt  the  views  set  forth  by  the  court  of  appeals 
Ib  Its  opinion,  and  Instruct  the  jury  in  accordance 
therewith,  provided  the  facts  are  the  same  and  the 
instructions  are  asked  for.  Chaffln  v.  Lynch,  84  Va. 
8W.6S.  E.  Rep   474. 

Circuit  courts  are  bound  to  obey  the  decrees  of  the 
<»tirt  of  appeals  in  all  cases.  Where,  on  appeal, 
ttie  court  of  appeals  prescribes  the  order  in  which 
properties  must  be  sold  when  decree  for  sale  is 
niade,  the  circuit  court  in  its  decree  of  sale,  must 
conform  to  that  prescription  ;  otherwise  its  decree 


will  be  reversed  for  such  nonconformance.   Strayer 
V.  Longr,  88  Va.  715.  8  S.  E.  Rep.  372. 

When  a  case  is  remanded  to  an  inferior  court  for 
further  proceedioffs,  that  court  can  in  no  case  re- 
gard anythiuff  which  relates  to  any  action  which 
the  Inferior  court  may  take  in  the  case  after  It  Is 
remanded,  as  obiter  dicium.  Swinburn  v.  Smith, 
15  W.  Va.  483. 

4.  On  Rehbabing.— a  case  decided  by  the  su- 
preme court  of  appeals  at  one  term  of  the  court,  at 
which  no  motion  or  petition  is  made  or  filed  to  re- 
hear it  cannot  be  reheard  by  that  court  upon  Its 
merits  for  the  correction  of  errors  of  Judgment  in 
the  final  decree  or  judg-ment  of  the  appellate  court 
at  the  former  term.  Hall  v.  Bank  of  Virginia,  15 
W.  Va.  323 :  Renick  v.  Ludinffton.  20  W.  Va.  511,  538  ; 
Towner  v.  Lane.  0  Leigh  282.  279;  Baker  v.  Glass.  6 
Munf.  212.  218  :  Griffin  v.  Cunningham.  20  Gratt  81  : 
Roanoke  St  Ry.  Co.  v.  Hicks  (Va.),  82  S.  E.  Rep.  790. 

A  cause  may  be  reheard,  upon  a  petition  presented 
before  the  term  has  passed  in  which  the  final  decree 
was  pronounced:  but  not  afterwards,  except  by  bill 
of  review.    Hodffes  v.  Dayis.  4  H.  &  M.  400. 

In  Com.  V.  Beaumarchals,  3  Call  122. 178,  the  court 
had  reversed  the  decree  of  the  lower  conrt  but  had 
refused  to  make  any  further  decree  because  they 
were  equally  divided  'as  to  a  certain  point  but  at  a 
subsequent  term,  they  corrected  the  decree  on  the 
grround  that  the  cause  still  remained  in  the  court 
undecided  and  yet  pending  i>  e.  interlocutory. 

In  Wynn  v.  Wyatt  11  Lei^h  586.  a  Judgment  of  the 
court  of  appeals  of  one  term  was  at  the  next  term 
thereafter  set  aside  and  a  rehearing*  directed,  yet  It 
is  to  be  understood  that  the  motion  for  the  rehear- 
ing* was  made  at  the  same  term  and  held  under 
advisement  till  the  next  hence  the  case  is  not 
authority  for  g-rantinff  rehearings  at  a  subsequent 
term.    Reid  v.  Strider,7Gratt76. 

In  Campbell  v.  Campbell,  22  Gratt  649.  672,  it  was 
held  that  there  mi^ht  possibly  be  an  interlocutory 
decree  in  the  court  of  appeals,  but  they  were 
extremely  rare.  The  mere  fact  that  the  appeal  is 
from  an  interlocutory  decree  of  the  lower  court 
does  not  make  the  decree  of  the  court  of  appeals 
interlocutory. 

Legislative  Authorization.— In  Hall  v.  Bank  of 
Virginia,  15  W.  Va.  828,  it  was  held  that  ch.  52  of  the 
Act  of  1879,  providing  for  the  rehearingr  and  review 
in  the  supreme  court  of  appeals  In  causes  decided 
at  the  special  term  held  in  Wheeling-  in  October, 
November,  and  December,  1878,  did  not  confer  on 
said  court  the  authority  to  rehear  such  causes  upon 
their  merits;  but  merely  to  correct  clerical  errors 
therein,  and  that  the  case  of  Garrison  v.  Myers.  12 
W.  Va.  380.  is  not  In  confilct  as  it  was  a  mere  clerical 
error  that  was  corrected  in  that  case. 

The  proviso  to  S  2  of  the  Act  of  March  6.  1870, 
called  the  enabling  act  which  authorized  the  court 
of  appeals  orgranlzed  under  the  existing  constitution 
to  rehear,  and  affirm  or  reverse  the  decrees  made 
by  the  military  Judges  at  the  term,  commencing 
the  nth  of  January,  1870,  the  term  having  ended 
before  the  passage  of  the  act  is  unconstitutional: 
and  the  court  has  no  authority  to  rehear  such  cases. 
Grlffln  V.  Cunningham,  20  Gratt  81. 

The  act  of  March  5th,  1870,  commonly  called  the 
Enabling  Act  Is  a  valid  act  except  the  proviso 
which  authorizes  the  court  of  appeals  to  review  the 
decisions  of  the  court  of  appeals  organized  under 
the  reconstruction  acts.  Teel  v.  Yancey,  23Gratt  801. 

5.  On  Bill  of  Review. 

In  Court  of  Appeals.— Where  a  decree  has  been 
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affirmed  by  the  court  of  appeals,  a  bill  of  review 
ouffbt  not  to  be  arranted  to  reverse  it  for  any  errors 
on  the  face  of  tbe  proceedings;  but  if  new  matter 
be  produced,  wbicb  was  unknown  to  the  party 
applying,  at  the  time  of  the  decree,  such  court  may. 
and,  if  the  evidence  warrants  it.  ouffht  to  ffrant 
such  bill  01  review.  M'Call  v.  Graham,  1  H.  AM.  IS: 
Shepherd  v.  Chapman,  2  Va.  Dec.  88. 

In  Lower  Court.— When  the  court  of  appeals  makes 
a  decree,  and  sends  the  cause  back  for  further 
proceedings,  there  cannot  be  a  bill  of  review,  to 
correct  the  decree  of  the  court  of  appeals  for  error 
apparent.    Henry  v.  Davis.  13  W.  Va.  280. 

And  by  error  apparent  is  meant,  such  as  appears 
upon  the  face  of  the  proceedings,  and  that  includes 
all  that  was  involved  in  the  issue.  Henry  v.  Davis, 
18  W.  Va.  280. 

As  to  the  power  of  the  lower  court  to  review 
decrees  of  the  court  of  appeals  for  new  matter,  see 
monographic  note  on  "Bills  of  Review"  appended 
to  Campbell  v.  Campbell,  22  Qratt.  ©49. 

6.  PowBB  OF  Court  of  Equity.— Where  a  judg- 
ment of  the  circuit  court  has  been  affirmed  by  the 
court  of  appeals,  such  judgment  cannot  be  im- 
peached or  set  aside  by  a  court  of  equity,  in  a  suit 
brought  for  that  purpose,  upop  any  sround  of  error 
apparent  upon  the  face  of  such  judgment,  or  upon 
the  record  of  the  case  in  which  it  was  rendered. 
ArmstronfiT  v.  Poole,  80  W.  Va.  (K».  5  S.  E.  Rep.  267. 

In  Byrne  v.  Edmonds,  28  GratL  200,  the  court  held 
that  the  circuit  court  as  a  court  of  equity  had  in- 
herent power  to  correct  a  decree  of  the  court  of 
appeals  which  was  founded  on  a  merely  clerical 
error  of  the  printer  of  the  record. 

In  Price  v.  Fuqua,  4  Munf.  68.  a  new  trial  was 
granted  in  equity,  although  the  judcrment  had  been 
affirmed  In  the  court  of  appeals,  upon  allegations 
that  relying  on  the  advice  of  counsel  the  applicant 
had  failed  to  offer  evidence  which  he  had,  that  the 
verdict  was  rendered  upon  evidence  given  in  the 
Jury  room,  and  that  a  receipt  had  since  been  found. 

But  in  Henry  v.  Davis.  18  W.  Va.  230,  Johnson.  J., 
said  that  the  ground  of  granting  the  new  trial  in 
the  above  case  could  not  have  been  the  erroneous 
advice  of  counsel,  it  might  have  been  on  the  ground 
of  after-discovered  evidence  or  of  the  giving  of  evi- 
dence in  the  jury  room,  but  that  the  case  was  so 
badly  reported  that  the  court  could  not  follow  it. 

7.  On  Second  Appeal.— It  is  a  settled  rule  of  the 
court  of  appeals  that  a  question  which  has  been 
decided  upon  a  former  appeal  cannot  be  reviewed 
or  reversed  upon  a  subsequent  appeal  in  the  same 
cause.  Stuart  v.*  Preston.  80  Va.  (S25;  New  York 
Life  Ins.  Co.  v.  Clemmltt.  77  Va.  866  :  McCormick  v. 
Wright,  79  Va.  524  :  Bank  of  Old  Dominion  v.  Mc- 
Veigh, 29  Gratt.  546,  553  ;  Frazier  v.  Frazier,  77  Va. 
775,  783  ;  Norfolk,  etc.,  R.  Co.  v.  Mills,  91  Va.  618,  22  S. 
E.  Rep.  556 :  Chahoon's  Case.  21  Gratt  822  :  Alexan- 
dria Savings  Inst.  v.  McVeigh.  84  Va.  41.  48.  8  S.  E. 
Rep.  886  :  Hawthorne  v.  Beckwith,  80  Va.  786.  17  S.  E. 
Rep.  241  :  Osbum  v.  Throckmorton.  90  Va.  811.  18  S. 
E.  Rep.  285 ;  Krlse  v.  Ryan,  90  Va.  711,  19  S.  E.  Rep. 
788  ;  Carter  v.  Hough,  89  V a.  608.  16  S.  E.  Rep.  665 ; 
Mason  v.  Bridge  Co.,  20  W.  Va.  223,  280 :  Hollings- 
worth  V.  Brooks.  7  W.  Va.  659 :  Henry  v.  Davis,  18 
W.  Va.  280 ;  Campbell  v.  Campbell.  22  Gratt  649  ; 
McCuUough  V.  Dashlell.  86  Va.  37,  6  S.  E.  Rep.  610  ; 
Miller  V.  Cook,  77  Va.  806  ;  Camden  v.  Wemlnger,  7 
W.  Va.  528  ;  Board  v.  Parsons.  24  W.  Va.  551 :  Har- 
mon V.  Bowyer,  15  W.  Va.  538 ;  Wick  v.  Dawson,  48 
W.  Va.  469,  87  S.  E.  Rep.  639. 
A  question  raised  by  a  second  appeal  in  a  case 


which  was  necessarily  Involved  on  the  former  ap- 
peal in  the  same  case,  and  was  expressly  raised  by 
a  petition  to  rehear  the  former  decree  of  the  ap- 
pellate court,  must  be  regarded  as  r^t  judicata. 
Sims  V.  Tyrer.  96  Va.  14.  80  S.  E.  Rep.  448. 

Questions  once  decided  upon  an  appeal  are  ru 
adjudieata  in  that  case,  though  only  two  judges  con* 
curred  in  the  decision,  such  questions  can  only  be 
reconsidered  in  another  case.  Postlewalte  v.  Wise, 
17  W.  Va.  1. 

A  decree  of  an  inferior  court  being  affirmed  in 
consequence  of  an  equal  division  of  opinion  in  the 
court  of  appeals,  that  is  a  decision  which  settles  the 
principles  of  the  cause  involved  in  the  decree  of 
the  inferior  court    Philips  v,  Williams,  5  Gratt  299. 

The  special  court  of  appeals  having  decided  a  cue 
regularly  sent  to  that  court  and  having  reversed 
the  decree  of  the  court  below,  and  sent  the  cause 
back  for  further  proceedings,  there  can  afterwards 
be  no  complaint  of  error  in  the  decree  of  the  spe- 
cial court  or  in  the  proceedings  before  that  decree. 
Boiling  V.  Lersner,  26  Gratt.  86. 

*' The  case  made  for  the  court  of  appeals  by  an 
appeal  from  a  decree  o'f  the  court  below,  whether 
final  or  interlocutory,  is,  as  to  the  court  of  appeals. 
a  complete  case  In  itself,  and  the  decree  of  that 
court  therein  is  final  and  conclusive  between  the 
parties,  as  well  upon  the  court  itself  as  upon  the 
court  below ;  and'  the  court  of  appeals  can  do  noth- 
ing more  In  the  course  of  the  same  litigation,  on* 
til  a  new  and  different  appeal  is  brought  up  to  it 
from  some  decree  of  the  court  below,  rendered  in 
the  cause  upon  subsequent  proceedings  in  that 
court;  and  then  the  court  of  appeals  can  only  re- 
view and  reverse  that  decree  without  interfering 
with  its  own  former  decree."  Campbell  v.  Camp- 
bell, 22  Gratt  649:  Cobbs  v.  Gilchrist  80  Va.  608. 

And  that  though  the  question  does  not  appear  to 
have  been  formally  raised  or  considered  on  the  for- 
mer appeal.  If  it  might  have  been  passed  upon  on 
consideration  of  the  record.  Krise  v.  Ryan,  90  Va. 
711,  19  S.  E.  Rep.  783;  Stuart  v.  Heiskell,  86  Va.  191.9 
S.  E.  Rep.  984;  Findlay  v.  Trigg.  88  Va.  689.  8  S.  E. 
Rep.  142:  Effinger  v.  Kenney.  79  Va.  651:  McCnllonffli 
V.  Dashlell.  86  Va.  87,  6  S.  E.  Rep.  610;  Wash.,  etc.  R. 
Co.  V.  Cazenove,  88  Va.  744,  3  S.  E.  Rep.  483. 

The  clause  of  the  constitution  requiring  the  conrt 
of  appeals  to  ''consider  and  decide  every  point 
fairly  arising  upon  the  record  and  give  its  reason 
therefor"  is  merely  directory,  and  a  failure  to  do  so 
does  not  render  any  points  invoiced  in  the  issue  any 
the  less  *V««  JucUcata'*  although  not  mentioned  In 
the  opinion  of  the  court  Henry  v.  Davis.  18  W.  Va. 
280;  Hall  v.  Bank  of  Virginia,  15  W.  Va.  328. 

The  mere  fact  that  a  statement  of  the  law  by  tbe 
supreme  court  of  appeals  contained  In  the  opinion, 
is  not  inserted  in  the  syllabus,  required  by  $5,  art 
VIII  of  the  Constitution,  to  be  prefixed  to  the  pub- 
lished report  of  the  case,  does  not  relieve  the  in- 
ferior court  from  the  duty  of  following  sucb 
statement.    Swinburn  v.  Smith.  15  W.  Va.  488. 

Failure  to  Give  Relief  Equivalent  to  Adverse  Ad- 
judication.—In  a  suit  on  a  note  executed  by  a  trustee 
of  real  and  personal  property,  the  appellate  conrt 
reversed  so  much  of  the  decree  as  directed  payment 
of  the  debt  from  the  personal  property  held  in  trust 
but  affirmed  that  part  which- ordered  a  sale  of  tbe 
crop  for  that  purpose,  and  remanded  the  cause. 
Held,  that  the  failure  to  give  plaintiff  a  decree  sub- 
jecting the  rental  of  the  real  estate  topaymentof 
his  debt  was  an  adjudication  against  such  riffbt 
which  would  be  adhered  to  on  a  second  appeal  upon 
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a  similar  record.  W«oldridffe  y.  Oreen,  2  Va.  Dec. 
46L 

CoBAtmctloa  of  a  WIIL— So  where  a  will  bas  been 
constmed  by  the  lower  court  and  that  construe- 
tioo  approved  by  the  court  of  appeals,  the  question 
in  rtt  adjudicata  and  cannot  be  examined  on  a  sec- 
ond appeal.  Hawthorne  v.  Beckwith.  89  Va.  786, 17 
&  £.  Rep.  Ml . 

JiMlfieiit  or  Decree  egelBit  Persons  WhoShonld 
Heve  Been  Parties.— The  rendition  by  the  court  of 
appeals,  of  a  Judgment  or  decree  against  persons 
irho  should  have  been  appellees  is,  at  common  law. 
eqaivalent  to  an  affirmation  on  the  record  that  such 
parties  were  before  the  court,  as,  without  their  so 
being-,  the  court  could  not  have  proceeded  to  decide 
the  case.  Newman  v.  MoUohan.  10  W.  Va.  488 ; 
McClanahan  v.  Hocltman,  96  Va.  888,  81  S.  E.  Rep. 

Soffkiency  off  Declaration.— Where  a  judfrment  for 
the  defendants  below  is  reversed  and  a  new  trial 
directed,  and  there  is  a  second  verdict  in  favor  of 
the  plaintiifs,  the  defendants,  on  appeal  from  the 
second  verdict  cannot  object  to  the  sufficiency  of 
the  declaration,  the  court  of  appeals,  in  reversing 
tbe  former  judgment,  being  presumed  to  have 
thought  the  declaration  sufficient,  otherwise  they 
woDld  have  affirmed  it.  Cunning-ham  v.  Herndon. 
S  Call  580. 585:  Hurdock  v.  Herndon.  4  H.  &  M.  800. 

l^erfection  of  Appeal.— If  an  appeal  has  been 
allowed,  and  the  cause  decided  by  the  appellate 
coort  without  objection  by  the  appellee  that  the 
appeal  was  not  perfected  in  time,  the  objection  can- 
not afterwards  be  made  in  the  court  below,  or  in 
tbe  appellate  court  when  the  cause  is  broug-ht  up  a 
teoond  time.    Boiling-  v.  Lersner,  86  Gratt.  36. 

Unltatioa.— Only  those  questions  which  are  fairly 
embraced  -within  the  operation  of  the  decision  of 
the  court  of  appeals  are  ret  Judicata.  HoUingsworth 
▼.  Brooks,  7  W.  Va.  659. 

The  doctrine  has  no  application  to  a  different 
QnestlOD,  between  different  parties.  Frazier  v. 
Prazler,  "T?  Va.  775,  784;  HoUingsworth  v.  Brooks,  7 
w.  \a.  560. 

In  New  York  Life  Ins.  Co.  v.  Clemmitt,  77  Va.  866,  it 
vas  held  that  a  question  not  passed  upon  by  the 
conrt  of  appeals  on  a  first  appeal  in  the  reversal  of 
the  judgment  of  the  lower  court,  may  be  considered 
upon  a  second  appeal. 

Where  a  decree  fails  to  recite  that  the  cause  was 
heard  on  an  amended  bill,  thousrh  it  appears  that  it 
was  a  part  of  the  record  but  the  decree  was  alto- 
sether  in  reference  to  subjects  introduced  into  the 
cause  before  the  amended  bill  was  filed,  the  affirm- 
ance of  such  decree  by  the  court  of  appeals  will  not 
hind  the  defendants  to  such  amended  bill  as  rfs 
oihiduata.    Renick  v.  Ludington.  20  W.  Va.  51 1.  586. 

Sohiseqiieot  Proceedings  Alone  Brooght  Up  by  Second 
^PP«ii.— A  second  appeal  brings  up  only  the  pro- 
ceedings in  the  cause  subsequent  to  the  decree  of 
the  court  of  appeals  on  the  former  appeal  and  not 
the  whole  cause.  Campbell  v.  Campbell.  22  Gratt. 
M.071. 

Prior  Orders  and  i>ecree8.— The  decision  of  the  court 
of  appeals  Is  not  only  final  in  reg-ard  to  the  decree 
appealed  from,  but  also  in  reg-ard  to  all  the  prior 
orders  and  decrees  in  the  case  between  the  appel- 
^tsand  appellees.  An  appeal  from  a  decree  brings 
op  the  whole  proceedinsrs  in  the  case  prior  to  the 
decree;  and  either  party  can  have  any  error 
aninst  him  in  those  proceedings  corrected  without 
^e  necessity  of  a  cross  appeal  in  any  case.  If  a 
l^rty  fail  to  complain  of  any  such  error,  and  a 


decree  be  made  upon  the  appeal,  without  correcting 
or  noticing  the  error,  such  party  will  be  concluded 
by  the  decree  from  appealing  afterwards.  Campbell 
V.  Campbell,  22  Oratt  649 ;  Prazier  v.  Praalcr,  77  Va. 
775;  W^oodson  v.  Leybum,  88  Va.  848,8  S.  E.  Rep. 
878  :  Krise  v.  Ryan,  90  Va.  711,  19  S.  E.  Rep.  788. 

Taking  Additional  Evidence.— The  fact  that  addi- 
tional evidence  was  taken  when  the  cause  went 
back  does  not  affect  the  conclusiveness  of  the  deci- 
sion of  the  court  of  appeals.  Turner  v.  Staples,  86 
Va.  800,  9  S.  E.  Rep.  1128. 

interlocntory  Decrees  of  Lower  Court.— The  conclu- 
siveness of  the  decree  of  the  court  of  appeals  is 
the  same,  whether  the  first  appeal  was  fi'om  a  final, 
or  interloctory  decree  of  the  court  below.  Henry 
V.  Davis,  18  W.  Va.  280;  Mason  v.  Bridge  Co.,  80  W. 
Va.  228;  Woodson  v.  Leybum,  88  Va.  848,  8  S.  E. 
Rep.  878;  Lore  v.  Hash.  89  Va.  277.  15  S.  E.  Rep.  549; 
Miller  V.  Cook,  77  Va.  806;  Campbell  v.  Campbell.  22 
Gratt  649. 

Reservation  in  Decree.~-But  where  a  reservation  is 
inserted  in  a  decree  of  the  court  of  appeals,  saving 
to  certain  parties  the  power  to  assert  their  rights  in 
another  proceeding,  against  another  party,  they  are 
not  concluded  by  the  decree  from  so  asserting  their 
rights,  and  they  -will  not  be  confined  to  matters  not 
adjudicated  by  that' decree.  The  proper  proceeding 
in  such  case  is  by  cross  bill.  Young  v.  Cabell,  27 
Gratt  761. 

Decree  Afflrnlng  Order  of  Reference.— Where  a  de- 
cree is  interlocutory  and  provides  for  a  reference 
to  a  commissioner,  an  affirmance  of  such  decree 
does  not  conclude  the  parties,  but  such  decree  may 
be  modified  by  exception  to  the  commissioner's  re- 
port   Miller  V.  Cook.  77  Va.  806. 

8.  Pbewons  Bound. 

Parties  ''Represented.*'— Persons  interested  though 
not  technically  parties  are  concluded  by  the  first 
appeal,  where  by  the  doctrine  of  representation  of 
parties,  it  was  not  necessary  to  make  them  parties, 
or  they  were  notin««Mor  had  a  common  interest 
with  those  who  did  sue.  Hawthorne  v.  Beckwith, 
89  Va.  786,  17  S.  E.  Rep.  241. 

Persons  Not  Parties.— If  the  principles  of  res  aUJu- 
dicata,  when  applied  to  the  parties  tc  an  appeal 
or  to  the  parties  to  a  cause,  necessarily  confilct 
with  the  rights  of  third  persons,  subsequently  made 
parties,  to  be  heard  in  repelling  the  facts  assumed, 
or  appearing  theretofore  In  the  cause,  or  to  be  heard 
upon  the  matter  of  law  involved,  and  such  a  deci- 
sion so  made  even  by  the  appellate  court,  necessa- 
rily does  injustice  and  wrong,  to  persons  not  parties 
to  the  cause,  when  the  appellate  court  rendered  such 
decision  :  these  principles  of  res  adjudieata,  however 
Inexorable  they  may  be  as  a  rule,  must  of  necessity 
yield  to  the  extent  of  not  depriving  such  third  per- 
sons, who  were  not  then  parties  to  the  cause  or  ap- 
peal of  the  right  to  be  thus  heard,  when  subseauently 
made  parties,  and  when  heard  to  the  extent  of* 
doing  such  third  persons  no  wrong  ;  but  they  will 
yield  in  such  cases,  no  farther  than  is  absolutely 
necessary  to  avoid  such  wrong  and  injustice  to 
third  persons.    Renick  v.  Ludiugton.  20  W.  Va.  511. 

Where  decrees  for  the  sale  of  land,  and  for  confir- 
mation of  the  sale,  are  made  in  the  absence  of  some 
of  the  joint  owners  of  the  land;  and  upon  appeal 
these  decrees  are  reversed,  and  the  cause  sent  back 
that  they  may  be  made  parties,  and  have  an  oppor- 
tunity to  defend  their  interest,  though  the  decree 
Is  in  other  respects  affirmed,  these  absent  owners, 
when  made  parlies,  have  a  right  to  except  to  the 
sale  and  its  confirmation,  and  are  not  precluded  by 
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the  affirmance  of  the  decree  in  other  respects  than 
those  on  which  it  Is  reversed.  Crockett  v.  Sexton, 
206ratt46 

Married  Women.— A  married  woman  when  she  Is  a 
party  is  as  much  bound  as  any  one  else.  McCul- 
louffh  ▼.  Dashiell,  85  Va.  37.  6  S.  £.  Rep.  610. 

Infants.— But  an  infant  is  not  concluded  by  an  af- 
firmation by  the  court  of  appeals  of  a  decree  in 
a  proceeding  to  which  she  is  not  a  party  and  was 
not  represented,  but  in  which  she  is  interested,  she 
may  file  a  bill  of  review  to  snch  decree.  Connolly 
V.  Connolly,  82  OratL  657. 

B.  OF  GENERAL  COURT.— The  general  court 
having  upon  a  writ  of  error  reversed  the  judarment 
of  the  court  below,  and  directed  a  new  trial,  that 
Judgment  is  conclusive,  and  neither  the  court  be- 
low, nor  the  £reneral  court  on  a  second  writ  of 
error,  can  enquire  into  the  correctness  of  the  first 
decision.    Marshall  v.  Com..  5  Gratt  608. 

XVI.  APPEAL  BONDS. 

A.  NOT  A  CONTRACT. —A  supersedeas  bond  is  not 
a  contract  within  the  purview  of  S  10,  art.  I  of  the 
Federal  Constitation.  forbidding  the  impairment 
of  the  obligation  of  contracts.  It  is  simply  an  obli- 
gation imposed  by  law,  it  has  no  independent  force 
apart  from  the  judgment  and  has  no  more  of  the 
.elements  of  a  contract  in  it  than  thejudg-ment  it- 
self, it  is  not  a  mutual  agreement,  nor  is  it  volun- 
tary on  the  part  of  those  who  sig-n  it,  it  is  executed 
QiMler  a  sort  of  legal  duress.  The  party  is  compelled 
under  the  requirement  of  the  law  to  execute  it  or 
deny  himself  his  le^al  rlffht  to  have  the  judg-ment 
reviewed  without  it.    White  v.  Crump,  19  W.  Va.  588. 

B.  DEPENDENT  ON  JUDGMENT.-The  effect  of 
a  supersedeas  bond  is  dependent  upon  the  fate  of 
the  Judgment,  without  which  it  has  no  obligatory 
force,  it  has  no  separate  existence,  for  whenever 
the  judarment  ceases  to  be  binding,  the  bond  be- 
comes inoperative  for  any  purpose.  So  when  in  an 
action  on  a  supersedeas  bond  it  is  pleaded  that  the 
Judfirment  was  recovered  because  of  an  act  done 
according  to  the  usagres  of  civilized  warfare,  under 
1 86,  Art  VIII  of  the  Constitution  of  West  Virginia, 
such  judfirment  is  void  though  affirmed  by  the  court 
of  appeals,  such  affirmance  beingr  before  the  above 
section  of  the  constitution  was  adopted,  and  conse- 
quently the  bond  is  void  also,  duch  proceedingrs 
constitute  due  process  of  law.  White  v.  Crump, 
19  W.  Va.  588. 

C.  WHEN  REQUIRED. 

Executors  and  Administrators.— The  statute  requir- 
ing bond  and  security  upon  appeals  althoufirh  cren- 
eral  in  terms  apply  only  to  persons  appealing  in  their 
own  right,  not  to  executors  and  administrators. 
Shearman  V.  Christian,  1  Rand.  808. 

Executors  and  administrators  are  as  much  re- 
quired to  firive  security  on  appeal  as  any  other  appel- 
lants where  the  judgrmeatis  against  them  personally 
thoug'h  it  should  have  been  asralnst  them  in  tbeir 
representative  capacity.    Pugh  v.  Jones,  6  Leigh  299. 

In  a  suit  in  equity  against  defendant  as  executor 
and  in  his  own  rlg'ht  as  lesratee.  there  is  a  decree 
afirainsthim  personally  ;  on  appeal  allowed  him  from 
the  decree,  an  appeal  bond  with  surety  will  be  re- 
quired of  him.  Erskine  v.  Henry.  6  Leigh  878  :  Bull 
V.  Douglas.  4  Munf.  807.  See  monogrraphic  note  on 
"Executors  and  Administrators"  appended  to 
Rosser  V.  Depriest,  5  Gratt  6. 

Where  executors  and  legatees  jointly  appeal,  the 
lefiratees  (being  in  possession  of  the  property  in  dis- 


pute), may  be  ruled  to  irive security  for  the  proeecii-| 
tlon  of  the  appeal.    Sadler  v.  Qreen.  1  H  &H.2& 

Assignee  of  Bankrupt.— The  aaelffnee  of  a  bankmtl 
is  not  the  representative  of  a  decedent  so  as  to  re- j 
lieve  him  from  the  necessity  of  arlving  an  appealj 
bond.    Pace  v.  PIcklin,  76  Va.  292. 

Under  Act  179a.— Under  the  Act  of  17*8,  where 
plaintiff  in  chancery  appealed,  that  court  could  n« 
require  of  him  any  other  bond  than  one  in  the  pes* 
alty  of  twenty  pounds.    Braxton  v.  Morris,  1  Wask«1 
880. 

Waiver.— The  mere  marking*  of  his  name  by 
counsel  for  the  defendant  in  error  on  the  docket ( 
the  court  as  counsel  for  defendant  in  error  will  1 
amount  to  a  release  of  the  plaintiff  In  error  frc 
his  oblifiration  to  firive  the  bond  required  bj  lav,j 
Otterback  v.  Alex.,  etc.,  R.  Co.,  26  Oratt.  94a 

It  mig'ht  amount  to  a  waiver  of  service  of  pi 
on  his  client.    Otterback  v.   Alex.,  etc.,  B.  Co., 
Gratt  940. 

Where  a  supersedeas  has  been  flxanted  and  acai 
has  been  docketed  for  more  than  six  years  witbc 
objection,  it  will  not  be  dismissed  on  motion  tboi 
the  required  bond  was  not  firiven.    Puffh  v.  Jones. 
Leifirh  299. 

D.  TIME  TO  EXECUTE  BOND.— Where  an  appeall 
is  allowed  with  unlimited  time  in  which  to  execoMi 
an  appeal  bond,  such  appeal  is  Irreflrular  and  a  mo*| 
tion  to  docket  it  will  be  overruled.  Broaddns  t.| 
Turner,  2  Rand.  5. 

Sec.  8  of  the  act  March  15, 1867,  which  amended  I J 
of  ch.  182  of  the  Code  of  1860,  chaufirinf  the  limlUtic 
of  the  time  for  presentiufir  a  petition  for  an  api 
from,  or  writ  of  error  or  supersedeas  to,  any  fli 
decree  or  judg'ment.  from  five  to  two  years  after 
was  made  or  rendered,  did  not  amend  %  26  of  that' 
chapter,  which  allows  five  years  for  perfecting  the 
appeal,  by  grlving  bond.  etc.  And  therefore,  where 
a  petition  for  an  appeal  was  presented  within  two 
years  from  the  date  of  the  decree  it  mi^ht  be  per«| 
fected  in  any  time  within  five  years  from  that  date. 
But  see  now.  Code  of  1873.  ch.  178.  S  17;  Boiling  ▼. 
Lersner,  26  Oratt.  86. 

A  party  who,  on  expressing  an  intention  to  appeal 
from  an  order  of  the  county  court  made  November 
18th,  and  have  the  case  tried  de  novo  in  the  circuit 
court,  is  firranted  until  November  17th  to  firive  the 
necessary  bond,  cannot  complain  that  the  court  ad- 
journed for  the  term  on  November  14th,  unless  the 
record  shows  that  he  was  thereby  prevented  from 
g-lving  the  required  bond.  Sar^eant  v.  Irving. t 
Va.  Dec.  838. 

E.  FAILURE  TO  GIVE  BOND.-If  the  appellant 
fails  to  give  the  bond  directed  to  be  firiven  by  the 
court,  or  the  judsre  allowinsr  the  appeal  or  superse- 
deas, the  appellee  may  have  a  rule  upon  him  to  com- 
pel him  to  srlve  it  Williamson  v.  Gayle.  4  Gratt 
180. 

The  appeal  being  allowed,  the  cause  is  pendimr  in 
the  court  of  appeals :  and  the  failure  of  the  appel- 
lant to  execute  the  bond  directed  by  the  court  to  be 
given,  on  grantlngr  the  appeal,  does  not  avoid  the 
appeal.    Williamson  v.  Gayle,  4  Gratt  18a 

F.  SUSPENSION  OF  DECREE.-At  common  law. 
no  court  could  suspend  its  judfirment  but  by  %  4,  ch. 
17,  Acts  1872-3,  the  power  is  firiven  to  suspend  its 
judfirment.  upon  the  execution  by  the  party  desiring 
to  appeal,  of  a  suspending  bond,  in  such  cases,  and 
only  in  such  cases  as  may  be  taken  up  to  an  appel- 
late court  by  writ  of  error  and  supersedeas.  Swin- 
burn  V.  Smith.  16  W.  Va.  483. 

Where,  in  case  of  upset  bid  and  conditional  set- 
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ting  aside  of  sale  and  suspension  of  decree  of  sale 
to  a  certain  period  In  order  to  give  an  upset  bidder 
opportunity  to  comply  witb  the  conditions  of  re- 
sale, he  applies  to  the  Judffe  in  vacation  for  an  ex- 
tension of  such  suspension,  in  order  to  irive  time  to 
apply  for  appeal  and  supersedeas,  and  the  judfire 
delays  actlnar  on  such  application  till  after  the 
period  within  which  compliance  was  permissible. 
sQch  action  of  the  judge  cannot  be  corrected  by  the 
appellate  court.  Yost  v.  Porter,  80  Va.  866. 
6.  OBLIGOR  IN  BOND. 

Attorney.— In  Baltimore,  etc.,  R.  Co.  v.  Vander- 
warker,  10  W.  Va.  265.  the  court  said:  "l^e  law  does 
not  require  that  the  party  obtaining  an  appeal  or 
supersedeas  shall  himself  execute  a  bond  with  se- 
curity; but,  that  he  or  some  one  else  for  him  shall 
do  so." 

Where  a  supersedeas  bond  has  been  executed  by 
the  appellant's  attorney,  the  benefit  of  which  It  has 
received  and  enjoyed,  it  is  estopped  to  deny  that  a 
sopersedeas  was  awarded  in  that  case,  by  a  recital 
of  that  fact  In  the  bond.  Baltimore,  etc.,  R.  Co.  ▼. 
Vanderwarker.  10  W.  Va.  286. 

An  appeal  bond  need  not  be  signed  by  the  plain- 
tiff in  error,  since  it  may  be  given  by  a  stranger. 
York  V.  Free.  38  W.  Va.  386, 18  S.  £.  Rep.  492. 

H.  OBLIG££  IN  BOND.— Under  S  6  and  8,  ch.  12, 
Code  1833,  an  appeal  bond  may  be  made  payable  to 
the  commonwealth,  or  to  any  person  injured  by  a 
breach  of  the  condition  of  such  bond.  Acker  v.  A. 
AF.R.Ca.  84  Va.  648.6  S.E.  Rep.  688. 

I.  WHERE  APPEAL.  BOND  SHOULD  BE  GIVEN. 

—Where  an  appeal  is  taken  in  court,  the  appeal  bond 

cannot  legally  be  given  in  the  clerk's  office,  but 

should  be  given   in  court    Thomson  v.  Evans,  6 

Uanf.  397. 

J.  CONDITION  OF  BOND. 

Where  Supersedeas  Is  Awarded,— Where  a  superae- 
deas  is  awarded,  but  the  bond  on  appeal  required 
\>7  Code  1887.  H  3470.  8471.  is  conditioned  to  pay  only 
costs  and  damages,  and  not  the  debt,  the  court  will, 
OD  motion,  discharge  the  supersedeas,  but  will  allow 
the  appeal  to  remain  in  force  on  filing  a  new  bond. 
Held  T.  Norfolk  City  R.  Co.,  2  Va.  Dec.  86. 

Under  the  Code  of  1819.  it  was  held  that  the  penalty 
of  asnpersedeas  bond  was  to  be  fixed  by  the  judge 
frantiug  it,  and  was  not  governed  by  the  law 
respecting  appeals  by  plaintiffs  or  demandants. 
Smock  V.  Dade.  6  Rand.  639. 

Where  the  clerk,  in  copying  a  bond,  conditioned 
by  order  of  court  "to  pay  any  deficiency  in  the  funds 
STlslogfrom  the  land  sales  decreed,  to  meet  and 
<Iischarge  the  sums  decreed  against  the  appellants," 
adds  a  condition  "to  pay  the  judgment,"  these  two 
conditions,  in  the  absence  of  a  clearly  manifested 
Intention  to  the  contrary,  will  be  held  to  mean  the 
nine  thing  L  e.  to  pay  the  deficiency,  fwt  to  pay  the 
ind^ment  and  in  addition  to  indemnify  the  original 
purchasers.    Hamsberger  v.  Yancey,  33  Gratt.  527. 

Where  the  recital  in  an  appeal  bond  states  that  it 
^^  fiven  to  perfect  a  writ  of  error,  but  the  con- 
dition adds  a  further  obligation  to  satisfy  the  judg- 
ment if  affirmed  or  if  the  wribof  error  be  dismissed, 
U  will  be  presumed  that  a  supersedeas  also  was 
cnnted  in  accordance  with  the  condition.  State  v. 
Dotts,8l  W.  Va.  819,  8  S.  E.  Rep.  391. 
Where  No  Sopersedeas  Issues. —If  a  party  is  unable 
to^ire  bond  and  security  for  the  debt,  he  may  have 
^appealongivlngsecurity  for  costs  only,  but  the 
decree  will  not  be  superseded.  Erskine  v.  Henry,  6 
Ui<h378. 
AppesI   froB    Decree    Dissolriiv    Injunction.— The 


penalty  of  the  appeal  and  supersedeas  bond  should  be 
sufficient  to  indemnify  and  save  harmless  the  surety 
in  the  injunction  bond.  Card  well  v.  Allen.  28  Gratt. 
184. 

A  party  appealing  from  an  order  dissolving  an 
injunction  can  only  be  required  to  give  security  to 
perform  the  decree  of  the  inferior  court,  and  to  pay 
the  costs  and  damages  awarded  in  the  appellate 
court,  if  the  decree  shall  be  affirmed.  Quaare, 
whether,  where  bond  and  security  have  been  given 
to  perform  the  decree  of  the  court  below,  and  fur- 
ther security  is  required  in  the  appellate  court, 
which  the  party  cannot  give,  the  surety  in  the  first 
bond  is  discharged.    M'Kay  v.  Hite,  4  Rand.  664. 

InJuBctloa  to  Judgment.— When  a  party  has  ob- 
tained an  injunction  from  the  court  of  chancery  to 
a  judgment  at  law,  which  is  afterwards  dinsolved. 
and  he  appeals  to  the  court  of  appeals,  he  cannot  be 
required  to  give  security  for  the  amount  of  the  judg-* 
ment  enjoined,  but  only  for  such  costs  as  may  be 
awarded  against  him  by  the  court  of  appeals.  Eppes 
V.  Thurman,  4  Rand.  384. 

Rents  and  Profits.— Where  a  decree  for  the  sale  of 
the  land  is  rendered  in  a  chancery  suit  to  enforce 
judgment  liens  on  land,  the  supersedeas  bond 
does  not  cover  any  loss  occasioned  by  the  receipt 
of  rents  and  profits  by  the  debtor  during  the  pen- 
dency of  the  appeal  and  supersedeas  in  the  court  of 
appeals.  Hutton  v.  Lockridge,  27  W.  Va.  428:  Beard 
V.  Arbuckle,  19  W.  Va.  146  ;  Perry  v.  Horn,  21  W. 
Va.782. 

That  portion  of  S  13,  chapter  178.  of  the  Code  of 
1873,  prescribing  the  penalty  of  an  appeal  and  super- 
sedeas bond,  refers  only  to  the  damages  mentioned 
in  $24  of  the  same  chapter,  and  was  not  intended 
to  cover  the  rents  and  profits  of  real  estate  in  the 
possession  of  the  appellant  who  had  given  a  deed  of 
trust  thereon  to  secure  a  debt  fully  equal  to  its 
value,  he  having  obtained  an  injunction  to  prevent 
the  sale  of  such  real  estate,  which  injunction  was 
dissolved,  and  the  bill  dismissed  :  and  the  penalty 
of  the  appeal  and  supersedeas  bond  will  not  be  fixed 
with  reference  to  such  "rents  and  profits."  Card- 
well  V.  Allen,  28  Oratt.  184. 

The  word  "awarded."  in  said  S  13.  ch.  178.  Code 
1873,  refers  to  the  words  "damages  and  costs  :"  and 
the  word  "incurred"  to  the  word  "fees"  therein, 
so  as  to  make  the  meaning  the  same  as  if  the  sen- 
tence had  been  written  ;  "and  also  to  pay  all  dam* 
ages  and  costs  which  may  be  awarded  against,  and 
all  fees  which  may  be  incurred  by,  the  appellants 
or  petitioners.    Cardwell  v.  Allen,  28  Gratt.  184. 

Decree  Partly  Executed.— Where  an  Interlocutory 
decree  directs  the  defendant  to  deliver  up  slaves  to 
be  divided  among  the  plaintiffs,  and  then  there  is  a 
final  decree  against  him  for  the  profits:  and  defend 
ant  appeals  from  both  decrees.  Held,  if  defendant 
has  complied  with  the  interlocutory  decree  by  deliv- 
ering the  property,  he  will  not  be  required  to  give 
an  appeal  bond  with  surety  for  delivery  thereof  in 
case  of  affirmance  :  if  he  has  not  so  complied  with 
it,  such  appeal  bond  will  be  required. 

And  upon  the  question,  whether  defendant  has  so 
complied  or  not,  parol  evidence,  by  affidavits,  will 
be  received  in  the  appellate  court  Erskine  v. 
Henry,  6  Leigh  878 :  Bull  v.  Douglas,  4  Munf.  303. 

Dismissal  of  Appeal.— The  omission  in  the  Code  of 
1869  of  the  provision  in  appeal  bonds  that  the  obligors 
should  be  responsible,  if  the  appeal  was  dismissed, 
made  no  real  change  in  the  condition  of  the  bond, 
since  the  dismissal  is  the  equivalent  of  an  affirm- 
ance, the  condition  as  to  which  was  retained.    Cas- 
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anova  v.  Kreusch,  21  W.  Va.  720  ;  Perry  v.  Horn,  21 
W.  Va.  788. 

K.  EFFECT  ON  ATTACHMENT.— Where,  upon 
a  decree  in  favor  of  an  attach Ing-  creditor,  and  an 
appeal  therefrom,  the  appellant  srlves  an  appeal 
bond,  the  giYing  of  this  bond  does  not  release  the 
attachment    MafirlU  y.  Sauer.  80  Gratt.  640. 

li.  DEFECTIVE  BONDS. 

Certiorari  Instead  of  Appeal  Bond. —Where  an  ap- 
peal is  taken  from  the  county  court  sitting  in  chan- 
cery, and  a  bond  Is  given,  which  is  in  fact  a 
certiorari,  and  not  an  appeal  bond,  but  no  objection 
l8  made  to  the  regularity  of  the  bond  in  the  court 
of  chancery,  and  an  appeal  is  taken  to  the  court 
of  appeals,  and  tn  that  court,  an  objection  is  made, 
for  the  first  time,  to  the  bond,  the  objection  comes 
too  late  :  but  if  it  had  been  made  in  the  court  of 
^hancery.  that  court  could  only  have  dismissed  the 
appeal  fiMi,  or  have  laid  the  party  under  a  rule  to 
fflve  a  proper  bond,  in  a  reasonable  time.  Brown 
V.  Matthews,  l  Rand.  408. 

So  where  the  clause  *'all  actual  damages  incurred 
in  consequence  of  the  supersedeas"  Is  omitted  from 
the  condition.  Virginia  Fire  &  Marine  Ins.  Co.  v. 
Mfff.  Co..  95  Va.  516,  28  S.  E.  Rep.  888. 

MIsrecltal —The  fact  that  an  appeal  bond  recites 
ajudg-ment,  not  as  the  judgment  of  the  circuit 
court  of  the  city  of  Alexandria  but  as  '*a  judgment 
of  the  circuit  court  of  Alexandria"  will  not  affect 
the  validity  of  the  bond  beine  merely  a  clerical 
error,  that  may  be  amended  by  the  record.  Acker 
V.  A.  &  F.  R.  Co.,  84  Va.  648.  5  S.  E.  Rep.  088. 

Failure  to  Waive  Homestead.— So  an  omission  to 
waive  the  homestead  exemption.  Acker  v.  A.  &  F. 
R.  Co.,  84  Va.  048.  5  S.  E.  Rep.  088. 

Bond  Executed  by  Surety  Aloae.— A  bond  for  pros- 
ecuting a  writ  of  supersedeas  executed  by  a  surety 
only,  without  any  principal  obligor,  is  insufficient: 
and  a  supersedeas  issued  thereupon  ouffht  to  be 
quashed.  Miller  v.  Blannerhassett,  6  Munf.  197: 
Rootes  V.  Holliday,  4  Munf.  828:  Day  v.  Pickett,  4 
Munf.  104. 

Objection  Must  Be  Made  Promptly.— Where  it  is  cer- 
tified by  the  lower  court  that  the  appellant  with  his 
surety,  upon  the  allowance  of  the  appeal,  executed 
the  required  bond,  the  appellee  cannot,  after  the 
lapse  of  more  than  five  years  from  tbe  judgment, 
have  tbe  appeal  dismissed  for  any  supposed  defect 
in  the  bond,  e.  a.  a  misrecltal  of  the  amount  of  the 
judg'ment.  and  so  deprive  the  appellant  of  his 
rifirht  of  appeal  altogether.  He  should  have  moved 
promptly  to  have  the  appeal  dismissed,  by  not 
doing-  so  he  will  be  held  to  have  waived  the  defect 
Jackson  v.  Henderson,  8  Letffh  190:  Va.  F.  &  M.  Ins. 
Co.  V.  N.  Y.,  etc..  Co.,  95  Va.  516. 28  S.  E.  Rep.  888. 

In  the  above  case  the  appellant  had  died  and  the 
appeal  had  been  revived  in  the  name  of  tbe  appel- 
lant's administratrix  and  It  was  held  that  the  appel- 
lee was  not  even  entitled  to  a  rule  upon  the 
appellant's  administratrix  to  give  further  security, 
which  as  administratrix  she  was  not  required  to 
give:  but  the  court  intimated  that  if  the  appellant 
were  himself  alive  the  error  could  be  corrected. 
Jackson  v.  Henderson,  3  Leigh  190. 

M.  FILING  OF  BOND.— l^he  flllnff  of  an  appeal 
bond,  with  the  clerk,  must  be  in  pursuance  of  an 
allowance  of  the  appeal,  entered  on  the  record. 
Burch  V.  White.  3  Rand.  104. 

N.  INSUFFICIENCY  OF  SECURITY.— The  appel- 
late court  is  the  sole  judge  of  the  sufficiency  of  the 
security,  after  security  has  been  ariven.  Anderson 
V.  Anderson,  2  Call  198. 


Section  8480.  Code  1887,  whereby  a  circuit  judge 
may  In  vacation  hear  and  determine  upon  appeal 
whether  a  judgment  of  the  court  below  is  rlgrht  or 
Wrongr.  does  not  authorize  the  Indffe  in  vacation  to 
enquire  into  the  sufficiency  of  an  appeal  bond,  and 
to  order  a  new  bond,  or  new  or  additional  moi- 
rity :  such  order  is  coram  nonjudict  and  void.  Chase 
V.  Miller,  88  Va.  791,  14  S.  E.  Rep.  545. 

Remedy.— The  party  injured  by  the  insufficiency 
of  an  appeal  bond  has  his  remedy  by  action  on  the 
official  bond  of  the  clerk  of  the  court  Sectiona  l?T. 
178  and  18a  Chase  v.  Miller,  88  Va.  791,  14  S.  E.  Rep. 
646. 

0.  RIGHTS  OF  SURETY.— Where  a  judgment  wu 
rendered  for  148  dollars  08  cents  damagres,  with  la- 
terest  and  costs,  and  on  the  same  day  an  appeal  was 
allowed,  and,  the  judgrment  beingr  affirmed,  damacei 
were  recovered  agraiust  the  appellant  for  retarding 
the  execution,  and  also  costs  in  the  appellate  onirt 
and,  dijieri  /aciOB  beinr  then  issued  and  returned 
nulla  bona,  the  surety  in  the  appeal  bond  paid  Mi 
dollars  04  cents  in  satisfaction  of  the  judgrment,  and 
within  a  year  after  the  affirmance,  filed  a  bill  to 
chargre  real  estate  aliened  by  the  debtor  between 
the  date  of  the  origrinal  judgment  and  the  date  of 
the  judg'ment  of  affirmance.  Held,  the  surety  is  ta 
be  substituted  in  the  place  of  the  judgment  creditor, 
and  to  have  the  benefit  of  his  lien.  M*Clunc  ▼• 
Beirne,  10  Leigrh  884. 

AlMtement  of  Appeal  by  Death.— Where  defendant 
appeals  from  a  judgment  against  him,  and  the 
appeal  abates  by  reason  of  his  death  and  is  not 
revived,  the  surety  on  the  appeal  bond  is  released. 
Nelson  v.  Anderson.  2  Call  880. 

P.  ACTION  ON  BOND.— Where  the  recital  In  an 
appeal  bond  states  that  it  was  given  to  perfect  a 
writ  of  error,  but  the  condition  adds  a  further 
obligation  to  satisfy  the  judgment  if  affirmed  or  the 
writ  of  error*  be  dismissed,  it  will  be  presumed  that 
a  supersedeas  also  was  g'ranted  in  accordance  with 
the  condition.  The  plaintiff  may  either  allege  in 
his  declaration  on  such  a  bond  that  it  was  given  to 
perfect  a  writ  of  error  and  supersedeas  or  he  may 
simply  set  forth  the  bond  and  condition,  and  in  the 
latter  case  his  declaration  is  not  demurrable.  The 
defendant  may  plead  directly  that  the  bond  was 
given  to  perfect  a  writ  of  error  only.  State  v.  Dotta. 
81  W.  Va.  819,  8  S.  E.  Rep.  891. 

In  actions  on  appeal  bonds,  the  court  of  appeals 
will  not  consider  either  judicial  errors,  or  clerical 
misprisions,  in  the  court  below,  occurringr  in  the 
original  suit,  and  in  which  there  has  been  an  ac- 
quiescence by  the  parties  not  appealing^  to  correct 
them.    Miller  v.  M'Luer,  Gilmer  838. 

XVII.  APPEALS  FROM  INFERIOR  TRIBUNALS. 

A.  IN  CIVIL  CASES. 

1.  Generally.  —  Where  the  Inferior  tribunal 
whose  decision  is  sought  to  be  reviewed  has  any 
discretion,  the  proper  method  is  by  certiorari  and 
not  mandamus.    Board  v.  Mintum,  4  W.  Va.  800. 

It  seems  that  It  has  ever  been  the  law,  that  when 
it  is  proper  to  review  the  proceedings  of  inferior 
tribunals,  and  the  law  has  not  provided  redress  by 
appeal,  writ  of  error  or  other  process,  resort  may 
be  had  to  the  writ  of  certiorari  to  prevent  a  failure 
of  justice.  Morgan  v.  Ohio,  etc.  R.  Co.,  89  W.  Va.  17. 
19  S.  E.  Rep.  588;  Railway  Co.  v.  Board  of  Pnblic 
Works,  28  W.  Va.  208. 

In  Alderson  v.  Commissioners.  81  W.  Va.  088.  8  S. 
E.  Rep.  274,  Johnson,  P.,  said,  S  12,  art.  8  of  the  Con- 
stitution of  West  Virginia,  declaring  that  "the  clr- 
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cult  courtB  shall  hare  the  supervision  and  control 
of  all  proceedings  before  justices  and  other  Inferior 
tribunals,  by  mandamns,  prohibition  and  certiorari** 
vas  a  broad  declaration  that  in  the  state  of  West 
Virginia  there  was  no  tribunal  that  was  not  sub- 
ject to  be  legally  controlled  by  the  courts. 

The  mere  fact  that  the  word  "control"  in  the 
clause  of  the  constitution  of  1868  giyinar  the  circuit 
courts  "supervision  and  control  of  all  proceedings 
before  justices  and  other  inferior  tribunals  by  man- 
damus, prohibition  and  certiorari**  is  omitted  from 
the  similar  clause  in  the  constitution  of  1872  does 
sot  deprive  the  circuit  court  of  jurisdiction  to  re- 
view  the  judgment  of  the  county  court  in  contested 
election  cases,  by  ceriioraru  Dryden  v.  Swinburne, 
SOW.  Va.80. 

Section  IS.  art.  VII  of  the  Ck>n8titution  of  West 
Virginia  1872.  providing  that  the  circuit  courts  shall 
have  supervlson  of  all  proceedings  before  the  county 
courts  and  other  inferior  tribunals  by  certiorari^ 
etc,  is  restricted  in  1 29  of  same  article  providing 
that  the  county  court  shall  have  jurisdiction  of  all 
appeals  from  the  judgments  of  justices,  and  their 
decision  upon  such  appeal  shall  be  final  in  all  cases, 
except  in  certain  specified  cases.  Poe  v.  Machine 
Works,  24  W.  Va-  617. 

By  S  2.  ch.  153,  Acts  1882  W.  Va ,  the  remedy  by 
urtiorariin.  the  circuit  court  is  greatly  enlarged, 
both  as  to  the  questions  that  may  be  reviewed  and 
the  inferior  tribunals  to  which  it  is  made  to  He. 
Whether  it  is  extended  to  all  inferior  tribunals, 
whether  executive,  ministerial  or  judicial,  was  not 
necessary  to  the  decision  of  the  case  since  county 
courts  were  expressly  mentioned.  Chenowith  v. 
Commissioners,  26  W.  Va.  2aa 

Nodoe  of  Writ.— It  is  not  necessary  for  the  court 
cranUog  a  writ  of  certiorari  to  give  notice  to  the 
opposite  party  or  to  issue  a  rule  against  him  to 
■how  cause  against  its  being  granted,  but  it  is  a 
Batter  within  their  discretion,  and  if  they  think  it 
vnnecessary  and  not  tending  to  any  useful  purpose, 
they  need  not  do  so.  But  the  other  party,  though 
sot  a  formal  party,  must  be  notified  of  the  pending 
of  the  proceeding  before  the  court  acts  upon  the 
writ  after  its  return.  Dryden  v.  Swinbum,  16  W. 
Ta.S34. 

In  Dryden  v.  Swinbum,  15  W.  Va.  284,  eupra,  the 
court  intimated,  though  not  necessary  to  the  deci- 
■ion,  that  if  the  other  party  was  not  a  formal  party, 
no  merely  formal  objection  could  be  made  to  the 
KTTlce  of  such  notice,  it  would  only  be  necessary 
to  show  that  he  had  notice. 

t  Appeals  thou  Justicks. 

0.  TecAnieal  Appeal. 

(i)  Qenerally.^The  defendant  may  take  an  appeal 
ssof  right  from  the  judgment  of  a  justice,  it  he 
(nder  the  required  bond  within  ten  days  after 
JndgmeuL  Httbbard  v.  Yocum,  30  W.  Va.  740.  5  S.  E. 
Bep.  887;  Parsons  v.  Aultman,  45  W.  Va.  478.  31  S.  E. 
BepL9e. 

The  appeal  was  for  a  time  to  the  county  court, 
hut  by  ch.  6S,  Acts  1877,  the  appeal  is  restored  to  the 
fifrcnit  courts.  Hubbard  v.  Yocum,  80  W.  Va.  740,  6 
8^1.  Rep.  867. 

Though  the  judgment  of  a  justice  is  erroneous 
Wtif  guch  error  arises,  not  from  want  of  jurisdic- 
tion In  the  justice,  but  merely  from  an  erroneous 
«ttrcisc  of  a  conceded  jurisdiction,  the  remedy  is 
<*ly  by  appeal  and  not  by  certiorari.  Poe  v.  Machine 
Works,  24  w.Va.  617. 

(2)  Where  Appeal  Is  Not  Taken  within  Ten  Days.— it  is 
•*W«d  by  the  decisions  in  West  Virginia  that  unless 


"good  cause'*  appears  in  the  petition  for  the  failure 
to  take  the  appeal  within  ten  days  as  prescribed  by 
S  174,  ch.  60  of  the  Code,  the  appeal  must  be  dismissed 
by  the  circuit  court  as  Improvidently  -  awarded. 
$  174,  ch.  8,  Act8  486l:  Lowther'v.  Davis,  88  W.  Va. 
132,  10  S.  E.  Rep.  20:  Home  Sewing  Machine  Co.  v. 
Flodlng,  27  W.  Va.  640. 

But  it  may.  and  in  a  proper  case  should,  be  granted 
after  the  expiration  of  ten  days,  and  within  ninety 
days  after  the  date  of  the  judgment  when  the  party 
otherwise  entitled  to  the  writ  shall  show,  by  his 
own  oath  or  otherwise,  good  cause  for  his  not  hav- 
ing applied  for  such  writ  within  the  ten  days.  Long 
V.  Ohio  River  R.  Co.,  86  W.  Va.  883, 13  S.  E.  Rep.  1010; 
State  V.  Larue,  87  W.  Va.  888,  17  S.  E.  Rep.  MW; 
Womer  v.  Ravenswood«  etc..  R.  Co.,  37  W.  Va.  287,  19 
S.  E.  Rep.  488. 

Where  such  writ  is  not  applied  for  within  ten  days 
but  within  ninety  days  after  the  judgment,  and  the 
record  shows  no  excuse  for  not  sooner  applying,  no 
presumption  arises  from  the  mere  grant  of  the  writ 
that  good  excuse  was  otherwise  shown.  The  excuse 
or  cause  for  not  applying  for  the  writ  within  ten 
days  must  always  appear  in  writing  as  part  of  the 
record.  Morgan  v.  Ohio,  etc.,  R.  Co.,  88  W.  Va.  17,  1» 
S.  E.  Rep.  688. 

Where  a  justice  renders  judgment  on  a  verdict  on 
one  day,  and  the  next  day  a  motion  for  a  new  trial 
is  made  and  overruled,  the  ten  days  allowed  for  a 
MT^'oraH  begins  to  run  on  the  latter  day.  A  motion 
for  a  new  trial  suspends  the  finality  of  a  judgment 
already  entered,  until  the  date  of  the  denial  of  the 
new  trial,  for  the  purposes  of  limitation  of  a  writ  of 
certiorari  or  appeal.  Straley  v.  Payne,  48  W.  Va.  185, 
27  S.  E.  Rep.  850. 

Where  a  writ  of  certiorari  is  not  taken  within  ten 
days  after  the  judgment,  the  defendant  to  it  will  be 
given  the  benefit  of  that  defense  in  the  court  of  ap- 
peals, though  the  record  merely  shows  that  the  case 
was  heard  in  the  circuit  court  on  the  record  and 
proceedings,  without  showing  any  motion  to  quash 
or  dismiss.  Morgan  v.  Ohio,  etc.,  R.  Co.,  30  W.  Va. 
17, 10  S.  E.  Rep.  588. 

But  a  judgment  on  a  certiorari  granted  more 
than  ten  days  after  a  judgment  is  not  void  so  that  it 
may  be  vacated  at  any  time,  howevor  erroneous  it 
is.  Morgan  v.  Ohio  River  R.  Co.,  39  W.  Va.  17.  19  S. 
E.  Rep.  588. 

No  Relation  to Befflnninff  of  Term.— Although  judg- 
ments and  decrees  relate  back  to  the  first  day  of  the 
term  at  which  they  were  rendered,  yet  there  is  an 
exception  where  the  case  was  not  ready  for  hearing 
on  the  first  day  of  the  term,  so  that  even  if  the  rule 
applied  to  a  petition  to  the  circuit  pourt  for  a  writ  of 
certiorari,  such  a  case  would  come  within  the  excep- 
tion, where  on  the  first  day  of  the  term  it  was  not  in 
a  condition  to  be  heard,  there  being  in  fact  no  such 
case  until  the  petition  was  filed.  Hence  the  decision 
in  such  a  case  will  not  relate  back  to  the  first  day  of 
the  term  of  the  circuit  court  so  as  to  bring  the  pre- 
sentation of  the  petition  within  the  ten  days*  limit 
Womer  v.  Ravenswood,  etc.,  R.  Co.,  87  W.  Va.  287, 18 
S.  £.  Rep.  488. 

(3)  What  Constitutes  "Good  Cause." 

Qenerally.— When  the  party  has  neglected  to  avail 
himself  of  his  absolute  right  to  an  appeal  within 
ten  days,  he  can  only  obtain  the  new  trial  within 
ninety  days  upon  showing  such  cause  as  would  en- 
title him  to  a  new  trial;  the  facts  shown  to  warrant 
the  granting  of  the  appeal  after  the  expiration  of 
the  ten  days  must  show  fraud,  accident,  surprise  or 
some  adventitious  circumstances  beyond  the  con- 
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trol  of  the  party.  Home  S.  M.  Co.  v.  Flodioff.  WW. 
Va.  540:  Rnffner  v.  Love,  24  W.  Va.  181;  Hubbard  v. 
Yocum,  80  W.  Va.  740.  5  S.  E.  Rep.  MT;  Powell  v.  Mil- 
ler. 41  W.  Va.  371,  23  S.  E.  Rep.  567. 

Where  a  party  desires  to  appea^  from  the  Jadff- 
mentof  a  Justice  which  has  been  rendered  against 
him,  aroes  to  the  justice's  office  within  ten  days  after 
the  date  of  such  Judgment,  and  Informs  the  justice 
that  he  wishes  to  take  an  appeal,  and  the  justice, 
being  engaged  at  the  time,  promises  him  to  prepare 
a  bond,  and  bring  it  to  his  place  of  business  for  exe- 
cution, and  such  party  pays  no  further  attention  to 
the  matter  until  after  ten  days  have  expired,  the  jus- 
tice failing  to  comply  with  his  promise  within  the  ten 
days,  these  facts,  stated  in  a  petition  to  the  Judge 
of  the  cirquit  court  in  vacation,  are  not  sufficient 
cause  for  granting  an  appeal,  as  prescribed  by 
statute.*  within  ninety  days  after  the  date  of  said 
judgment  Powell  v.  Miller.  41  W.  Va,  371,  28  S.  E. 
Rep.  567. 

Negligence  of  Jostlce.— If  a  party  to  a  judgment 
files  a  good  and  sufficient  bond  in  the  office  of  the 
Justice  who  rendered  the  Judgment  within  ten  days 
thereafter,  with  the  person  in  charge  of  the  office 
during  the  temporary  absence  of  the  justice,  he  is 
entitled  to  his  appeal  as  a  matter  of  right,  and  no 
act  of  negligence  on  the  part  of  the  Justice  can 
deprive  him  of  the  same.  Holmes  v.  Yoke,  48  W. 
Va.  267,  37  S.  E.  Rep.  545. 

RefusalbyJustiGetoQrant  Appeal.— Where  the  pe- 
tition stated  that  he  applied  to  the  Justice  for  an 
appeal  within  the  ten  days,  but  the  justice  refused 
to  grant  it,  this  was  held  "good  cause"  for  the  fail- 
ure. Lowther  v.  Davis,  83  W.  Va.  182,  10  S.  E.  Rep. 
20;  Clark  v.  West  Virginia,  etc.,  R.  Co.,  60  W.  Va.  l, 
40  S.  E.  Rep.  851. 

Where  a  justice  who  has  no  jurisdiction  of  the 
case  tries  It,  and  renders  judgment.  If  such  justice 
refuses  to  set  aside  such  judgment  and  rehear  such 
case,  an  appeal  will  He  from  his  judgment  to  the 
circuit  court,  as  in  other,  cases,  and,  if  he  refuse  to 
grant  the  same  within  ten  days,  the  circuit  court  of 
the  county,  or  judge  thereof  In  vacation,  may  grant 
the  same  on  application.  Parsons  v.  Aultman,  46  W. 
Va.  473,  31  S.  E.  Rep.  085. 

Recovery  of  JudffBMnt  withoot  the  Knowledge  of 
Defendant.— If  a  plaintiff  In  an  action  before  a  jus- 
tice agrees  with  the  defendant  to  dismiss  it  or 
abandon  it,  but  afterwards,  without  the  knowledge 
of  the  defendant,  obtains  judgment  against  the 
defendant,  the  defendant  first  discovering  such 
judgment  after  ten  days  from  its  date,  this  consti- 
tutes good  cause  for  obtaining  an  appeal  from  a 
circuit  court  within  ninety  days  after  the  judgment. 
McCormlck  v.  Short,  49  W.  Va.  1,  87  S.  E.  Rep.  760. 

But  the  fact  that  he  did  not  know  a  judgment  had 
been  rendered  against  him,  when  he  had  been 
served  with  process  Is  not  "good  cause."  Hubbard 
V.  Yocum.  30  W.  Va.  740,  5  S.  E.  Rep.  867. 

Ignorance  of  the  Law.— Mere  ignorance  of  what  the 
law  required  of  him  is  not  "good  cause."  Home 
Sewing  Machine  Co.  v.  Flodlng.  27  W.  Va.  640. 

Nor  Is  It  material  that  the  party  desiring  to  appeal 
was  a  nonresident  Hubbard  v.  Yocum,  80  W.  Va. 
740,  5  S.  E.  Rep.  867. 

Erroneous  Advice  of  Counsel.— Erroneous  advice  of 
counsel  is  not  "good  cause."  Ruffner  v.  Love,  24  W. 
Va.  181. 

niscarrlage  of  Letter.  -So  the  miscarriage  of  a  let- 
ter Is  no  excuse  where  enough  time  elapsed  to 
arouse  suspicion  that  it  had  miscarried,  before  the 
expiration  of  the  ten  days.  Hubbard  v.  Yocum,  30 
W.  Va.  740,  6  S.  E.  Rep.  867. 


How  Shown. 

Must  Be  in  Writing.— Such  "good  cause"  Is  to  be 
shown  by  a  written  application,  sworn  to  by  the 
applicant  or  some  one  else  and  by  affidavits  or  otber 
written  proofs  filed  with  the  application.  Hubbard 
V.  Yocum,  80  W.  Va.  740,  6  S.  E.  Rep.  8d7. 

If  a  petition  for  an  appeal  from  the  judgment  of  a 
justice  states  facts  showing  good  cause  for  not  hir- 
ing taken  an  appeal  within  ten  days,  and  is  verified 
by  affidavit,  and  an  appeal  Is  granted,  that  appeal 
cannot  be  dismissed  as  Improvldently  granted 
merely  because  proof  of  such  cause  for  not  taklni 
the  appeal  sooner  Is  not  made  by  affidavit  or  other 
proof  Independent  of  the  petition  and  separate 
from  It  McCormlck  v.  Short  40  W.  Va.  1.  87  S.  E. 
Rep.  700. 

Must  Be  Bz  Parte.— The  "good  cause"  is  to  be 
shown  to  the  court  ex  parte,  the  other  party  cannot 
contest  the  fact  in  the  circuit  court:  his  only  remedy 
is  by  appeal.  Hubbard  v.  Yocum.  30  W.  Va.  74a  i 
S.  E.  Rep.  867. 

Where  Appeal  Is  Not  Taken  within  Ninety  Days.-If 
an  application  be  not  made  to  the  circuit  court 
within  ninety  days  from  the  rendition  of  the  Judg* 
ment  of  a  justice.  In  no  case  can  he  grant  an 
appeal,  and  If  he  grant  one.  It  must  be  dismissed  as 
Improvldently  granted.  Home  Sewing  Machine  Oo. 
V.  Flodlng,  27  W.  Va.  640  ;  State  v.  Larue,  87  W.  Va. 
888.  17  S.  E.  Rep.  807. 

Refusal  to  Grant  Appeal.— Mandamus  Is  not  a  proper 
remedy  when  a  justice  refuses  to  grant  an  appeal 
from  his  decision,  since  the  party  aggrieved  has  aa 
adequate  remedy  by  petition  to  the  circuit  court  or 
judge.  Lowther  v.  Davis,  88  W.  Va.  132.  10  S.  E. 
Rep.  20. 

(4)  Effect  of  Appeal.— Where  the  effect  of  the  ap- 
peal is  to  transfer  the  action  to  an  appellate  court 
In  which  the  case  is  to  be  tried  de  novo,  and  the  con- 
troversy' is  to  be  settied  by  a  judgment  In  sQcb 
court  regardless  of  the  judgment  appealed  from, 
the  appeal  operates  not  only  to  suspend  the  judg- 
ment of  the  justice  or  inferior  tribunal,  but  vacates 
and  sets  it  aside,  so  that  it  cannot  be  used  as  evi- 
dence  or  as  the  foundation  of  an  action  in  any 
court  An  appeal  in  such  easels  very  different  Id 
Its  effect  from  a  proceeding,  which  seeks  to  review 
a  judgment  by  a  writ  of  error.  In  the  latter  case 
the  judgment  is  merely  suspended,  but  In  the 
former  the  judgment  is  vacated  and  made  inef- 
fectual  for  any  purpose,  the  judgment  in  legal 
construction  no  longer  remains  in  force  and  can- 
not be  the  foundation  of  a  new  action.  Evans  v. 
Taylor,  88  W.  Va.  184. 

An  appeal  from  the  judgment  of  a  justice,  whlcb. 
in  the  appellate  court,  is  tried  denovo.  Is  a  contin- 
uation of  the  same  suit,  so  that  the  liability  of  the 
obligor  in  a  detinue  bond  continues  until  the  appeal 
is  decided.    Btatt  v.  Marum,  24  W.  Va.  668. 

(5)  Equivalent  to  Appearance  In  Appellate  Coart 
—An  appeal  by  a  party  to  a  case  in  the  justice's 
court  operates  as  a  general  appearance  In  the 
appellate  court,  and  gives  that  court  jurisdiction  of 
the  person  of  the  appellant,  and  as  a  general  rule 
the  Irregularities  In  the  proceedings  before  the  jus* 
tlce  are  waived  by  an  appeal.  Thorn  v.  Thorn.  47 
W.  Va.  4,  34  S.  E.  Rep.  750. 

(6)  Dismissal  of  Appeal— Where  a  party  appeals 
to  the  circuit  court  from  a  judgment  rendered 
against  him  by  a  Justice,  he  cannot,  on  his  own  mo- 
tion, have  his  appeal  dismissed,  and  the  Judgment 
of  the  justice  affirmed,  over  the  objection  of  the  ap- 
pellee. Watson  V.  Hurry,  47  W.  Va.  800,  86  S.  E.  Rep. 
830. 
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Lack  Off  Jarlsdictloa  In  Justice.— Where  a  justice 
has  no  jnrtsdiction  of  a  civil  action,  neitber  has  a 
drcnit  court  on  appeal,  thoairh  such  circuit  court 
would  have  orifiinal  jurisdiction  in  the  case,  and 
therefore  such  court  must  dismiss  the  action  for 
want  of  jurisdiction.  Richmond  v.  Henderson,  48 
W.  Va.  380.  37  S.  B.  Rep.  664. 

Title  to  Property  Involved.— Where  an  appeal  Is 
taken  from  a  j  udnrment  of  a  justice  in  an  action  of 
onlawful  detainer,  and  it  appears  by  answer  filed 
that  the  title  to  property  is  involved,  the  circuit 
court  will  dismiss  the  action.  Watson  v.  Watson, 
«W.  Va.  S90. 31  S.  E.  Rep.  989.  - 
fr.  Certiorari. 

(I)  Qenerally.— The  judges  of  the  superior  courts, 
within  their  respective  jurisdictions,  may  award  a 
certiorari  to  remove  proceedings  on  an  inquest  of  a 
riot  taken  before  the  justices.  Mackaboy  v.  Com., 
SVa.Cas.2fle. 

By  I S,  ch.  110.  Amend.  Code  passed  in  1883,  the  cir- 
cuit court  is  jfiven  power  to  review  by  certiorari 
every  case  before  a  justice  except  where  the  judg- 
ment does  not  exceed  $15,  exclusive  of  interest  and 
costs.  This  statute  was  held  constitutional.  Fouse 
T.  Vandervort,  30  W.  Va.  827,  4  S.  E.  Rep.  298;  Bee  v. 
Seaman,  88  W.  Va.  881.  15  S.  E.  Rep.  178. 

Under  the  West  Virsrinia  statute,  the  writ  of  cer- 
tiorari lies  after  judinnent  of  the  justice ;  and.  upon 
the  heariner  in  the  circuit  court,  such  court  will  re- 
view the  judfirment  of  the  justice  upon  the  merits, 
determining  all  questions  arislnsT  on  the  law  and 
the  evidence,  and  render  such  judfirment  or  make 
snch  order  upon  the  whole  matter  as  law  and  justice 
may  require.  Bee  v.  Seaman,  36  W.  Va.  381.  15  S>  E. 
Rep.  173. 

The  statutory  remedy  of  certiorari  to  judg-ments  of 
josUces  in  civil  cases  is  merely  a  form  of  appeal. 
Parsons  v.  Aultman.  45  W.  Va.  478.  31  S.  E.  Rep.  985. 
The  two  have  therefore  become.* so  far  as  applied 
to  the  review  of  civil  cases  before  Justices,  synony- 
mona  terms,    except  that  the  certiorari  appeal  is 
ffraoted  as  a  matter  of  sound  discretion,  and  the 
appeal  certiorari   is  granted  as  a  matter  of  right 
Parsons  v.  Aultman,  45  W.  Va.  473.  81 S.  E.  Rep.  985. 
The  remedy  by  writ  of  certiorari,  firlven  by  ch. 
HO  of  the  Code,  to  review  the  judirment  of  a  jus- 
tice, is  not  ffiven  as  a  matter  of  rlg-ht,  but  is  awarded 
by  the  court,  or  judfire.  for  cause,  on  proper  case 
Aown.   Harrow  v.  Ohio  River  R.  Co.,  38  W.  Va.  711, 
tt&E.  Rep.  026. 

The  writ  of  certiorari,  when  awarded  in  civil  cases 
before  justices,  under  i%2,  8.  ch.  110,  Code,  is  an 
appellate  process,  designed  to  affect  the  ends  of  jus- 
tice :  and  the  circuit  court  has  a  largre  discretion  in 
awarding  the  same,  reviewing-  judg-ments,  and 
franting  new  trials  thereunder,  and,  unless  such 
discretion  is  plainly  abused,  the  court  of  appeals 
cannot  Interfere  therewith.  Michaelson  v.  Cautley, 
6  W.  Va.  533,  32  S.  E.  Rep.  170. 

Where  a  cause  is  removed  after  verdict  and  judfir- 
ment from  a  Justice's  court  on  a  writ  of  certiorari  to 
the  circuit  court,  under  the  third  section  of  chapter 
B>of  the  Acts  of  1882,  upon  the  hearing,  such  circuit 
conrt  will,  where  there  is  a  certificate  of  the  evi- 
dence incorporated  in  a  bill  of  exceptions  signed  by 
the  justice,  review  the  judfirment  of  the  Justice  upon 
the  merits,  and  if  of  opinion  to  reverse  the  judg- 
ment wiU  direct  a  new  trial  before  a  jury,  unless 
neliher  party  requires  a  Jury.  Natural  Gas.  Co.  v. 
Healy.  33  W.  Va.  192,  10  S.  E.  Rep.  66. 

Upon  the  presentation  to  the  circuit  court  of  a 
petition  for  a  writ  of  certiorari  to  remove  into  said 


court  the  proceediufirs  in  a  civil  action  before  a  jus- 
tice, an  agreement  between  the  parties  that  said 
petitioner's  application  for  said  writ  should  be  ar- 
fiTued  and  discussed  by  them  before  said  circuit  court 
as  if  the  writ  of  certiorari  had  been  in  fact  issued, 
and  due  return  had  been  made  thereto,  the  record, 
proceedings  and  judfirment  in  said  civil  action  before 
said  justice  havinffbeen  transmitted  to  and  removed 
into  the  circuit  court  in  pursuance  of  such  afirree- 
ment,  will  not  brinsr  the  case  before  the  circuit  court 
for  review  on  its  merits,  but  brinfirs  up  the  trans- 
script  for  the  purpose  of  determining  whether  the 
application  should  be  firranted.  State  v.  Larue,  37  W. 
Va.  828,  17  S.  E.  Rep.  397. 

(a)  Porn  of  Writ.— Where  no  objection  is  made  to 
the  form  of  a  writ  of  certiorari  in  the  circuit  court, 
it  is  too  late  to  object  in  the  court  of  appeals.  Burke 
V.  Supervisors.  4  W.  Va.  371. 

(3)  Motion  to  Qnash.— In  a  proper  case  the  writ 
may,  on  motion,  be  superseded  before  its  return,  as 
on  the  firround  that  it  was  Improvidently  awarded  ; 
and  by  motion  to  quash,  it  may  be  quashed  on  any 
proper  firround  after  the  return.  The  laufiruafire  of 
the  motion  is  not  material,  so  that  it  gives  notice  of 
the  thing  asked  to  be  done  ;  nor  the  laufiruafire  of  the 
order  of  the  court,  if  it  properly  directs  that  it  be 
done.  Long  v.  Ohio  River  R.  Co.,  35  W.  Va.  383,  13  S. 
E.  Rep.  1010. 

(4)  The  Record.— When  a  yvrii  of  certiorari  under  the 
statute  Is  awarded  to  a  justice  to  review  his  judfir- 
ment. in  order  to  respond  to  the  exigency  of  the 
writ,  he  must  certify  and  send  the  record  as  the  writ 
finds  it.  As  the  record  is  when  the  writ  reaches  him , 
so  it  must  be  certified  and  sent  It  is  then  too  late 
to  make  contemplated  or  Intended  certificates  of 
facts  and  bills  of  exception  parts  of  such  record,  but 
it  must  be  sent  up  as  it  Is,  without  increase  or  diminu- 
tion.   Bee  V.  Seaman,  86  W.  Va.  881, 15  S.  E.  Rep.  173. 

(5)  Proceedings  after  Reversal.— Under  the  West 
Vlrfirinla  statute,  the  writ  lies  after  judgment,  and 
the  circuit  court,  after  reversing  the  judfirment 
complained  of,  retains  it  for  final  disposition,  if  the 
amount  in  controversy  is  more  than  $15.  Long  v. 
Ohio  River  R.  Co.,  86  W.  Va.  333, 13  S.  E.  Rep.  1010. 

(6)  Anendment  of  Sunnons.— Upon  a  writ  of  cer- 
tiorari from  a  judfirment  of  a  justice,  the  circuit 
court  may  allow  the  return  on  the  summons  issued 
by  the  justice  to  be  amended.  McClure-Mabie  Lum- 
ber Co.  V.  Brooks,  46  W.  Va.  732,  34  S.  E.  Rep.  921. 

(7)  Return  to  Writ.— Before  hearing  a  case,  matter, 
or  proceeding  removed  by  certiorari  from  an  infe- 
rior tribunal,  the  circuit  court  should  require  a 
formal  lefiral  return  thereto  to  be  made  by  the  offi- 
cers to  whom  the  same  is  directed,  unless  such  re- 
turn is  waived  by  the  parties  to  such  caHe,  matter, 
or  proceeding.  Cushwa  v.  Lamar,  45  W.  Va.  826,  32 
S.  E.  Rep.  10. 

Generally  the  return  to  the  writ  is  conclusive 
and  no  extrinsic  evidence  will  be  received  either 
to  support  or  overthrow  the  proceeding  which  la 
sougbt  to  be  reviewed.  Poe  v.  Machine  Works,  24 
W.  Va.  517. 

Defective  Return.- The  fact  that  the  return  of  the 
writ  of  certiorari  Is  made  by  one  of  the  justices  of 
the  county  court  and  not  by  the  president  is  no 
firround  for  the  dismissal  of  the  case  by  the  circuit 
court,  but  that  court  should  order  a  new  writ  to  be 
served  on  the  president  and  require  him  to  make 
a  return.    Bd.  of  Ed.  v.  Hopkins.  19  W.  Va.  84. 

(8)  Petition  for  Writ.— The  petition  for  the  writ 
should  disclose  a  proper  case  upon  its  face,  and 
when  issued  it  may  be  dismissed  without  a  hearings 
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when  improvidently  awarded.  Ixmff  v.  Ohio  River 
R.  Co.. »  W.  Va.  an.  18  S.  E.  Rep.  1010. 

Must  Be  PrMcatod  wItMa  Tea  Days.— In  applying 
to  tbe  circuit  court  for  a  writ  of  certiorari  to  the 
judffDientof  a  Justice,  under  ch  110  of  the  Code 
of  West  Vinirinia,  the  ffeneral  rule  is  that  the  peti- 
tioner must  present  his  petition  within  ten  days 
after  toe  Judgment  complained  of  is  rendered, 
according  to  the  analogy  of  appeals  in  %  104.  ch. 
60  of  the  Code.  Louff  v.  Ohio  River  R.  Co..  35  W. 
Va.  838.  18  S.  E.  Rep.  1010:  State  v.  Lame.  87  W.  Va. 
828,  17  S.  £.  Rep.  807:  Horvan  v.  Ohio  River  R.  Co.. 
80  W.  Va.  17.  19  S.  E.  Rep.  668:  Womer  v.  Ravens- 
wood,  etc..  R.  Co..  87  W.  Va.  287, 10  S.  E.  Rep.  488: 
Bee  V.  Seaman.  36  W.  Va.  881.  16  S.  E.  Rep.  178. 

Where  the  petition  for.  and  the  writ  of  certiorari 
to.  the  Judgment  of  a  Justice  shows  that  it  was  not 
applied  for  within  ten  days  after  the  Judgment  was 
entered,  it  should  not  be  granted,  unless  good 
cause  be  shown  why  the  writ  was  not  applied  for 
within  ten  days:  and,  if  so  issued  after  the  time  with- 
out such  showing,  it  should  be  quashed  as  improvi- 
dently awarded.  Arnold  v.  Lewis  County  Court.  88 
W.  Va.  142. 18  S.  E.  Rep.  470. 

Waiver  of  Objectiim.— The  defendant  in  a  writ  of 
certiorari  to  a  Justice's  decision  does  not  waive  the 
objection  that  It  vras  not  taken  within  ten  days,  by 
appearing  to  the  writ,  without  a  motion  to  quash  or 
dismiss,  or  even  by  consenting  to  a  continuance. 
Morgan  v.  Ohio  River  R.  Co..  80  W.  Va.  17.  10  S.  E. 
Rep.  688. 

(9)  Showing  Qeod  Cansc.— It  was  held  in  Morgan  v. 
Ohio  River  R.  Co..  80  W.  Va.  17, 10  S.  E.  Rep.  688.  that 
the  "good  cause"  must  be  shown  by  written  evidence 
on  a  writ  of  certiorari  from  a  Justice  as  well  as  on  an 
ajnp*al. 

As  to  what  constitutes  "good  cause."  see  supra, 
"Appeal  from  Justice." 

c,  Juritdieiional  Amount. 

in  Virginia. 

Under  Rev.  Code  1819.— Where  there  was  a  Judg- 
ment of  a  Justice  of  the  peace,  affirmed  by  the 
county  court,  for  debt,  principal,  interest,  damages 
and  costs  not  amounting  to  88  dollars  88  cents:  it 
was  held  that  the  circuit  court  had  no  appellate 
Jurisdiction  to  review  such  Judgment,  by  certiorari 
or  otherwise.    Hay  v.  Plstor,  2  Leigh  707. 

Under  Code  1887.— Under  i  2047  of  the  Code  Va. 
1887,  there  can  be  no  appeal  from  the  Judgment  of  a 
,  Justice,  unless  the  matter  in  controversy,  exclusive 
of  interest  and  costt,  is  of  greater  amount  or  value 
than  ten  dollars.  Norfolk,  etc.,  R.  Co.  v.  Clark,  08 
Va.  1 18,  22  S.  E.  Rep.  867. 

In  West  Virginia.— Where  a  Justice  in  a  suit  Involv- 
ing a  matter  merely  pecuniar}'  not  exceeding  tl5, 
has  Jurisdiction  of  the  subject-matter  and  of  the 
person,  and  renders  a  bona  fide  Judgment  on  the 
merits  clearly  wrong,  but  within  the  scope  of  his 
legitimate  powers,  the  circuit  court  will  not  upon  a 
writ  of  certiorari  i.ssued  in  the  exercise  of  Its  origi- 
nal supervisory  Jurisdiction  conferred  by  the  con- 
stitution, review  and  reverse  such  Judgment,  but 
win  dismiss  the  writ,  as  improvidently  awarded. 
WilHon  V.  West  Virginia,  C.  &  P.  Ry.  Co.,  38  W.  Va. 
212.  18  S.  E.  Rep.  577. 

Costs.  -Under  Code  1887,  %  2047,  costs  are  not  to  be 
computed  as  a  part  of  the  matter  In  controversy  In 
determining  the  right  of  appeal  from  a  Judgment 
of  a  justice  of  the  peace.  Shafer  v.  Chesapeake, 
etc..  R.  Co..  2  Va.  Dec.  262. 

Trial  by  Jury. -On  the  trial  of  an  appeal,  in  the 
circuit  court,  from  the  judgment  of  a  Justice,  where 


the  amount  in  controversy  exceeds  880,  if  requlrci 
by  either  party,  a  Jury  of  twelve  men  will  be  selected 
and  impanelled  to  try  the  case  in  like  manner  ai 
other  Juries  are  selected  and  impanelled  in  said 
court.  Lovings  v.  Norfolk  ft  W.  Ry.  Co.,  47  W.  Va. 
588.  86  S.  £.  Rep.  002. 

Section  100.  ch.  80  of  the  Code  of  West  Virginia,  la 
so  far  only  as  it  authorizes  a  Jury  of  six  men  to  Dry 
in  the  circuit  court,  appeals  from  Judgments  oi 
Justices,  is  unconstitutional  and  void.  Lovings  v. 
Norfolk  A  W.  Ry.  Ca,  47  W.  Va.  682,  36  S.  E.  Rep.  MB. 

d.  Caeeg  Tried  by  Jury.—Vo  fact  tried  in  a  civil  ac- 
tion by  a  Jury  of  six.persons  before  a  Justice  can  be 
retried  de  novo  by  the  circuit  court,  or  otherwise 
than  according  to  the  rules  of  the  common  law. 
Hall  V.  Wadsworth,  80  W.  Va.  56,  S  S.  E.  Rep.  SO. 

Where  a  case  has  been  tried  by  a  Jury  of  six  be- 
fore a  Justice  as  provided  by  i  18,  art.  Ill  of  the 
Constitution  of  W.  Va.,  no  oppmI  can  be  taken  to 
the  circuit  court,  the  same  section  declarinr  that 
"No  fact  tried  by  a  Jury  shall  be  otherwise  re-ex- 
amined, in  any  case,  than  according  to  the  rules  of 
the  common  law'* ;  hence,  no  provision  having  been 
made  for  allowing  a  wrU  0/ error  in  such  cases,  suck 
a  Judgment  cannot  be  reviewed  in  anyway.  Bar> 
low  Y.  Daniels,  36  W.  Va.  612  ;  Barker  v.  Walton,  11 
W.  Va.  408,  7  S.  E.  Rep.  468. 

It  makes  no  difference  that  the  defendant  makes 
no  defense  before  the  Justice.  Hickman  v.  Rail- 
road Co.,  80  W.  Va.  206,  4  S.  E.  Rep.  064  :  Vandervort 
V.  Fouse,  80  W.  Va.  320.  4  S.  E.  Rep.  000. 

Hence  a  mandamus  will  not  lie  to  compel  him  to 
grant  an  appeaL  Woodford  v.  Hull.  81  W.  Va.  470. 7 
S.  E.  Rep.  460. 

But  in  Richmond  v.  Henderson.  48  W.  Va.  380, 87  S 
E.  Rep.  068,  this  was  overruled,  and  it  was  held  that 
an  appeal  lies  from  the  Judgment  of  a  Justice  ren- 
dered upon  the  verdict  of  a  Jury  of  six.  Just  as  In 
cases  tried  by  him  without  a  Jury,  and  the  vrritof 
certiorari  does  not  lie  in  such  case. 

Where  a  party,  against  whom  a  Judgment  wai 
rendered  by  a  Justice  of  the  peace  on  the  verdict  of 
a  Jury,  obtained  a  writ  of  certiorari,  and  removed 
the  same  into  the  circuit  court  to  be  reviewed,  be- 
fore the  decision  of  the  case  of  Richmond  v.  Hender- 
son, 48  W.  Va.  880,  87  S.  E.  Rep.  068,  and  said  Judg- 
ment was  affirmed  by  the  circuit  court,  and  a  writ 
of  error  awarded  by  the  court  of  appeals,  before 
said  decision  of  Richmond  v.  Henderson,  and  tbe 
plaintiff  in  error  has  asked  that  said  certiorari  be 
treated  as  an  appeal,  the  Judgment  of  the  circuit 
court  will  be  reversed,  and  the  case  remanded, 
with  directions  to  treat  it  as  being  in  said  circnit 
court  on  appeal,  and  proceed  with  it  accordingly. 
Harbert  v.  Monongahela  River  R.  Co.,  60  W.  Va.  S5S, 
40  S.  E.  Rep.  877. 

e.  ffarmlete  Error.— If  there  has  been  a  full  and 
fair  trial  on  the  merits  of  the  controversy  in  a  civil 
action  commenced  before  a  Justice,  the  Judgment 
will  not  be  reversed  for  mere  technical  errors,  not 
prejudicial  to  the  fairness  of  such  trial.  Furbeev. 
Shay,  46  W.  Va.  786,  84  S.  £.  Rep.  740. 

When  there  is  no  note  In  the  record  of  the  filing 
of  a  complaint  or  answer  In  an  action  originating 
before  a  justice,  but  there  is  copied  into  the  record 
both  a  complaint  by  the  plaintiff  and  an  answer  by 
the  defendant,  signed  by  them  respectively,  witb 
which  the  evidence  of  the  parties  adduced  on  tbe 
trial  Is  entirely  consistent,  and  the  record  shows 
there  was  a  full  and  fair  trial,  the  appellate  court 
will  presume  that  the  pleadingswere  so  made  up. 
Griffin  V.  Haught,  46  W.  Va.  400,  31  S.  £.  Rep.  967. 
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Where  a  party  after  o'btaininff  an  appeal  from  a 
judgment  of  a  Justice,  appeared  In  the  circuit  court 
and  moved  the  court  to  quash  the  return  on  the 
process  In  the  Justice's  court  on  the  ground  that  it 
did  not  appear  that  the  person  who  served  the  proc- 
ess was  a  special  constable,  and,  on  the  motion 
belDff  overruled,  defended  the  suit  and  had  a  fair 
trial,  it  was  held  that  the  circuit  court  did  not  err. 
Johnson  v.  McCoy,  82  W.  Va.  6M,  9  S.  E.  Rep.  887. 

Althousrh  the  Jury,  upon  an  appeal  to  the  circuit 
court  from  a  Justice  of  the  peace*  were  sworn  "to 
try  the  Issue  Joined"  and  not  "to  try  whether  he 
unlawfully  withheld  the  premises  in  controversy," 
where  it  appears  that  the  case  was  tried  on  the  mer- 
its without  objection  and  no  injustice  was  done  to 
the  plaintiff  in  error,  the  judgment  will  not  be  re- 
versed for  such  technicality.  Chancey  y.  Smith,  26 
W.  Va.  KH. 

8.  Appials  fbom  County  Court.— Wherever  the 
action  of  the  county  court  is  judicial  in  its  nature,  it 
is  reviewable  by  the  circuit  court  by  eerUorari, 
Poteet  V.  County  of  Cabell,  80  W.  Va.  56,  8  S.  E.  Rep. 
97. 

But  where  the  power  conferred  on  the  county 
courtsisnot  Judicial,  but  legislative,  or  executive, 
ncliher  the  circuit  court  nor  the  supreme  court  of 
appeals  can  review  the  final  order  of  the  county 
court  in  such  cases.  Poteet  v.  County  of  Cabell,  80 
W.  Va.  66. 3  S.  E.  Rep.  07. 

The  addition  to  SS  10,  12,  ch.  47,  Code  1878,  allow- 
in?  appeals-  to  the  circuit  courts  where  the  de* 
dsion  complained  of  Is  upon  an  order  made  by  the 
coonty  court  or  the  judge  UiertQA  has  no  application 
to  orders  made  by  the  county  court  when  composed 
of  Justices  of  the  peace  under  the  old  constitution. 
Dinwiddle  County  v.  Stuart.  28  Qratt.  fiSO. 

Csudeanatlon  Proceedloir*.~The  circuit  court  has 
Jurisdiction  to  award  a  writ  of  supersedeas  to  the 
Judgment  of  a  county  court  in  a  proceeding  under 
I  15  of  the  act  Incorporating  the  Chesapeake  A 
Ohio  Canal  Company  to  condemn  lands.  Ches.,  etc.. 
Canal  Co.  v.  Hoye,  2  Oratt  611. 

Order  Qraotliic  Appeal  from  Jiutloe.— The  order  of 
a  county  court  ffrantlnsr  an  appeal  from  the  Judff- 
ment  of  a  Justice  is  reviewable  both  in  the  circuit 
ooart  and  in  the  court  of  appeals.  Ruffner  v.  Love, 
8*  W.  Va.  181. 

CiSM  Reaioved  from  Justice's  Courl— Where  a  war- 
rant Is  brought  before  a  Justice  upon  a  claim  ex- 
ceedinsr  twenty  dollars,  and  upon  the  application  of 
the  defendant  before  trial,  it  Is  removed  to  the 
conoty  court,  an  appeal  lies  to  the  circuit  court, 
from  the  Judgment  of  the  county  court  in  the  case. 
Carter  v.  Kelly,  88  Oratt.  787. 

CMtestcd  Blectton  Casesw— But  the  sUtute  of  1878 
heiog  silent  as  to  the  cases  in  which  a  writ  of  error 
or  tdpersedeas  may  be  awarded  to  the  Judgment 
of  a  Minify  court,  the  common-law  rule  Is  in  force 
ud  the  reviewal  must  be  by  certiorari,  in  such 
cases  as  by  tbe  common  law  would  only  be  reviewed 
Ib  that  manner,  e.  g.  cases  of  contested  election 
cases  under  the  proylsion  of  ch.  118,  Acts  1872-8. 
Dryden  v.  Swinburn.  16  W.  Va.  284:  Fowler  v. 
"niompson.  22  W.  Va.  106:  Dryden  v.  Swinburne,  20 
W.  Vi  89. 

3ettlfsrt  of  ShertfTs  Account —Althouffh  the 
settlement  of  a  sheriff's  account  before  commis- 
sioners, when  confirmed  by  the  county  court,  under 
Acti  W.  Va.  1872-8,  ch.  108,  $  2,  is  only  prima  facte 
correct  and  hence  Is  not.^iMzZ.  yet  it  may  be  reviewed 
ta  the  circuit  court  by  certiorari,  since  by  S  8,  ch. 
^^•of  the  same  acts,  the  circuit  courts  are  ea^rettly 


fflven  power  to  supervise  all  proceediuffs  before  the 
county  court  and  this  proceediuff  is  not  excepted. 
Bd.  of  Ed.  T.  Hopkins,  10  W.  Va.  84:  Cunniuffham  ▼. 
Squires,  2  W.  Va.  422. 

Relocation  of  County  Seats.— The  action  of  the 
county  court  in  ascertaininff  and  declaring  the 
result  of  a  vote  on  the  question  of  the  relocation  of 
a  couny  seat  is  reviewable  by  the  circuit  court  by 
certlor<tri,  Poteet  v.  County  of  Cabell,  80  W.  Va.  58. 
8  S.  i:.  Rep.  07. 

Refusal  to  Record  Instrument  of  Bmandpatlon.— A 
county  court  refuses  to  admit  an  instrument  of 
emancipation  of  slaves  to  probate  and  record. 
neld,  the  circuit  court  cannot  review  this  Judgment, 
by  way  of  appeal,  writ  of  error  or  supersedeas. 
Mann  y.  Qlvens,  2  Lieiffh  702. 

CrlnliMl  Cuses.— A  writ  of  error  from  a  superior 
court  lies  to  a  Judgment  of  a  county  court  imposiuff 
a  fine  for  contempt  of  said  county  court  Stokeley 
V.  Com.,  1  Va.  Cas.  88a 

Where  Appeal  Is  Taken  Also.— If  the  *  superior 
court  of  chancery  grants  a  certiorari  to  remove  a 
cause,  and  the  county  court  proceeds  to  a  decree, 
upon  an  appeal  from  that  decree,  the  superior  court 
of  chancery  may  hear  the  appeal  and  certiorari 
together,  and  make  the  proper  decree  upon  the 
whole  cause.    Anthony  v.  Oldacre.  4  Call  480. 

Jurisdiction^  Amount— The  Rev.  Code.  vol.  1.  ch. 
66.  limited  appeals  from  the  county  courts  to  the 
district  courts  to  such  personal  actions  as  were  of 
the  value  of  ten  pounds,  leavinsr  the  rlsrht  as  at  com- 
mon law  in  real  and  mixed  actions.  Wingfleld  v. 
Crenshaw,  8  H.  &  M.  245. 

In  Clapham  v.  Ltewis,  1  Va.  Cas.  182,  a  writ  of  su- 
persedeas was  held  to  have  been  properly  granted 
by  a  circuit  court  to  the  Judgment  of  a  county  court 
although  the  principal  exclusive  of  the  inUrett  for 
which  the  Judgment  was  rendered,  was  less  than 
the  prescribed  amount  giving  Jurisdiction. 

The  question  arose  under  S  56  of  the  district  court 
law.  1  Rev.  Code,  p.  88,  which  authorizes  a  super- 
sedeas, where  the  value  of  the  Judgment  is  $88.88. 

4.  Appbaijb  fbom  Dbcision  ot  Mayob.— No  writ  of 
error  will  lie  to  a  Judgment  by  the  mayor  of  a  city, 
proceeding  as  an  ex  officio  Justice  of  the  peace,  in 
the  summary  mode  authorized  by  statute  in  case  of 
the  violation  of  a  city  ordinance.  Acts  1881,  ch.  6, 
SS  281-8.  such  proceedings  not  being  according  to  the 
course  of  the  common  law.  RIdgway  v.  Hinton,  25 
W.  Va.  664. 

6.  Appbalb  from  Decision  of  Rbcobdbb.— Where 
municipal  courts  and  other  inferior  courts  which 
have  no  Juries  are  established,  the  right  of  trial  by 
Jury  must  be  retained  by  granting  appeals  to  courts 
where  trial  by  Jury  may  be  had.  Nor  can  this 
right  of  appeal  be  clogfired  by  unreasonable  restric- 
tions, which  would  operate  as  a  substantial  denial  of 
the  right  of  trial  by  Jury,  though  it  may  be  limited 
as  to  time,  and  reasonable  security  may  be  required 
for  appearance  or  for  the  payment  of  the  fine.  If 
affirmed  by  the  higher  court  Jelly  v.  Dils,  27  W. 
Va.  867. 

6.  Appbals  from  Decision  of  Ctty  Council.— C<r- 
tiorari  is  the  proper  remedy  to  review  the  action  of 
a  city  council  under  S  28,  ch.  47,  Code  W.  Va..  in  de- 
claring the  running  of  a  "merry-go-round"  a  nui- 
sance, the  statute  giving  no  appeal  In  such  cases. 
Davis  V.  Davis.  40  W.  Va.  464.  21   S.  E.  Rep.  006i 

7.  APPB4.L  FROM  Dbcision  of  Board  of  Supbrvtb- 
ORS.- An  appeal  from  a  decision  of  the  board  of 
supervlKors  of  a  county,  rejecting  a  claim  arising 

I  under  an  order  of  a  county  court,  made  in  1862,  is 
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properly  ta^en  to  tbe  county  court  of  the  county. 
Dinwiddle  County  v.  Stuart,  28  Gratt.  5W. 

8.  APPEAI/  FROM  DlCCISION  OF  COUNTY  COMMISSION- 

MW.— So  where  the  county  commissioners  are  con- 
vened as  a  returnlnfir  board  to  ascertain  tbe  result 
of  an  election,  no  provision  belnff  made  for  a  review 
of  their  proceedings  by  motion,  appeal,  writ  of  error 
or  supersedeas.  If  Its  decisions  cannot  be  reviewed 
by  certiorari  they  cannot  be  reviewed  at  all.  The 
appeal  allowed  from  a  final  order  of  the  county 
court  in  a  contested  election  case,  is  another  and 
different  case.    Chenowlth  v.  Commissioners,  28  W. 

Va.  830. 

The  ruUnflTs  of  the  commissioners  of  a  county  sit- 
ting as  a  board  of  canvassers,  after  an  election,  to 
ascertain  the  result  thereof  In  the  county,  are  sub- 
ject to  review  by  the  circuit  court  on  writ  of  certio- 
rari. Alderson  v.  Commissioners,  81  W.  Va.  633,8 
S.  E.  Rep.  274. 

Any  candidate  voted  for  at  an  election  has  the 
right,  byhlmself  or  attorney,  to  be  present  at  the 
counting  of  the  votes,  and  request  the  commission- 
ers to  give  him  a  bill  of  exceptions  to  their  rulings 
against  him  :  and  he  thus  becomes  a  party  to  the 
proceedings,  and  has  the  right  to  have  the  rulings 
of  such  commissioners  reviewed  on  certiorari.  Al- 
derson V.  Commissioners,  81  W.  Va.  638,  8  S.  E.  Rep. 

274. 

9.  Appeal  from  Corporation  Court.— Corpo- 
ration and  hustings  courts  are  of  co-ordinate  dig- 
nity with  circuit  courts,  by  virtue  of  art  VI,  i 
14.  Constitution  of  Virginia,  and  no  right  of 
appeal  from  the  former  to  the  latter  can  be  con- 
ferred by  the  legislature.  Section  5  of  the  act,  ap- 
proved March  6,  1890  (Acts  1889-90.  p.  197)  as  amended 
by  an  act  passed  March  7, 1900  (Acts  1899-1900,  p.  1202). 
attempting  to  confer  such  right  of  appeal  Is  there- 
fore unconstitutional,  and  the  court  of  appeals  will, 
by  writ  of  prohibition,  prevent  the  circuit  courts 
from  entertaining  such  appeals.  Watson  v.  Black- 
stone,  98  Va.  618,  88  S.  E.  Rep.  989. 

10.  APPEAL  FROM  Auditor.— Appeals  from  the 
auditor  are  not  confined  to  pleadings,  as  in  ordi- 
nary cases  :  and  therefore,  for  the  sake  of  Justice, 
new  evidence  is  received.  In  the,  court  of  appeals,  to 
show  that  the  acts  required  by  the  opinion  of  the 
court,  have  been  performed  by  the  petitioners. 
Com.  V.  Banks.  4  Call  838. 

An  appeal  lies.  In  all  cases  from  the  decision  of  the 
auditor,  to  the  high  court  of  chancery  or  to  the  Rich- 
mond district  court  according  to  the  nature  of  the 
case;  in  matters  of  account,  a  technical  appeal,  in 
all  other  cases,  a  petition.  Com.  v.  Beaumarchals.  8 
Call  128  :  Attorney  General  v.  Turpln,  3  H.  &  M.  548  : 
Com.  V.  Bank,  2  Rob.  737. 

11.  Review  in  Appellate  Court. 

a.  OenerallV'—'W^^re  a  record  and  Judgment  of  a 
Justice  is  removed  and  returned  to  the  circuit  court 
on  writ  of  certiorari  Issued  under  chapter  110  of  the 
Code  (Ed.  1891),  It  Is  the  duty  of  the  clerk,  upon  re- 
ceiving It,  to  file  and  docket  the  case  In  the  same 
manner  that  other  cases  are  docketed,  and  upon  the 
hearing,  the  circuit  court  should  review  such  Judg- 
ment upon  the  merits,  determine  all  questions 
arising  on  the  law  and  the  evidence,  and  render  such 
Judgment  or  make  such  order  upon  the  whole  matter 
as  law  and  Justice  may  require  :  and  It  is  error  In 
the  court  to  have  the  case  tried  by  a  Jury  without 
having  first  reviewed  such  Judgment  Arnold  v. 
Lewis  County  Court  88  W.  Va.  142.  18  S.  E.  Rep.  476. 

Now,  by  the  West  Virginia  statute  in  every  case 
before  a  Justice,  the  record  or  proceeding  may  af- 


ter a  Judgment  or  final  order  therein  be  removed 
by  a  writ  of  certiorari  to  the  circuit  court  of  tie 
county  in  which  such  Judgment  was  rendered, ex- 
cept where  the  amount  in  controversy,  exclusive  of 
interest  and  costs,  does  not  exceed  IIB.  Upon  the 
hearing,  such  circuit  court  shall,  lu  addition  to  de- 
termining such  questions  as  might  have  been 
determined  upon. a  certiorari,  as  the  law  heretofore 
was,  review  such  Judgment  of  the  Justice  upon  the 
merits,  determining  all  questions  arising  on  tbe 
law  and  evidence,  and  render  such  Judgment  or 
make  such  order  upon  the  whole  matter  as  law  and 
Justice  may  require  ;  and  to  enable  It  to  do  tbis  tbe 
methods  of  procedure  In  the  circuit  court  are  made  ; 
to  apply  to  the  proceedings  before  the  Justice ;  that  j 
Is,  tbe  justice  shall,  upon  request  of  either  party,  in  | 
a  civil  case,  matter,  or  proceeding,  certify  the  etl- 
dence.  If  any,  which  may  have  been  heard,  and  sign 
bills  of  exception,  setting  forth  any  rulings  or  or- 
ders which  may  not  otherwise  appear  of  record. 
Such  certificate  of  evidence  and  bills  of  exceptions 
sballbe  a  part  of  the  record,  and  as  such  be  removed 
and  returned  to  the  circuit  court  Then  the  drcnlt 
court  will  confirm  the  Judgment  of  the  Justice,  if. 
upon  the  whole  matter,  law  and  Justice  may  require 
It,  but.  If  not,  reverse  It,  and  set  It  and  the  verdlcti>f 
the  Jury  aside,  grant  a  new  trial,  or  make  sncb  ; 
other  order  as  the  case  may  require.  But  if  tbe 
Judgment  of  the  Justice  and  verdict  of  the  Jury  are 
set  aside,  the  case  shall  be  retained  in  the  circuit 
court,  and  disposed  of  as  If  originally  t>roQgbt 
therein.  Here  the  writ  comes  back  to  its  original 
use  and  purpose  as  it  was  in  like  cases  at  common 
law  :  having  first  answered  the  additional  purpose 
of  appeal  In  Jury  cases,  under  chapter  5a  Bee  ▼. 
Seaman.  36  W.  Va.  381, 15  S.  E.  Rep.  ITS. 

b.  Error%  Correctible.—The  general  rule  was,  that 
upon  certiorari  to  an  Inferior  court  tbe  court  from 
which  the  writ  issues  will  only  inquire  Into  errors 
and  defects  whlcb  go  to  the  Jurisdiction  of  the  conrt 
below,  and  for  all  other  errors  and  irregularities 
the  party  must  resort  to  his  remedy  by  appeal  or 
writ  of  error.  But  in  West  Virginia,  if  the  Inferior 
tribunal  proceeds  In  a  summary  manner  and  not 
according  to  the  course  of  tbe  common  law,  and 
there  is  no  remedy  by  appeal  or  writ  of  error,  then 
the  courts  will  consider  other  than  jurisdictional 
questions.  Poe  v.  Machine  Works,  24  W.  Va.  517: 
Chenowlth  v.  Commissioners,  26  W.  Va.  290. 

Prior  to  the  enactment  of  S  %  ch.  110,  (Tode  1887. 
although  the  appellate  court  could  review  all  ques- 
tions of  Jurisdiction  and  regularity  of  proceeding 
and  decide  all  questions  of  law  and  fact  and  render 
such  judgment,  in  case  of  reversal,  as  the  lowci 
court  ought  to  have  rendered,  it  was  doubtful 
whetber  It  could  consider  evidence  and  reverse 
findings  of  fact  by  Jury  or  court,  but  now  the  stat- 
ute provides  for  embodying  In  the  record  tbe 
evidence  and  all  questions  passed  upon  in  the  lower 
court  and  requires  the  appellate  court  to  pass  on  all 
questions  arising  on  law  and  evidence  and  render 
such  Judgment  as  the  lower  court  should  have  done 
without  remanding.  Morgan  v.  Ohio  River  R.  Co.. 
89  W.  Va.  17,  19  S.  E.  Rep.  588l 

The  appellate  court  In  cases  brought  before  them 
by  certiorari  may  review  and  correct  the  errors  of 
the  Inferior  court  not  only  when  these  errors  are 
errors  on  questions  of  Jurisdiction,  power  and 
authority  of  the  Inferior  tribunal,  or  on  questions 
of  the  regularity  of  the  proceedings,  but  also  when 
there  were  any  errors  of  law  In  their  proceedings 
or  any  action  taken  by  them  on  erroneous  prind- 
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pies  or  in  the  absence  of  all  evidence  to  justify  it 
Dryden  v.  Swinburne,  20  W.  Va.  89. 

In  Dryden  v.  Swlnbnm,  15  W.  Va.  284,  Gbbbn,  P., 
said:  "Reason  and  authority  both  sustain  the 
position  that  wben  a  case  is  brouffht  before  a 
SDperlor  court  by  certiorari  from  the  judarment  of 
an  inferior  court  of  record,  the  juderment  of  the 
superior  court  should  not  be  confined  simply  to  an 
afflrmance  or  reversal  of  the  decision  of  the  inferior 
coort  of  record  but  In  such  case  the  superior  court 
QQ^ht  in  cases  of  a  reversal  of  an  inferior  court, 
either  to  remand  the  cause  to  be  further  proceeded 
with  or  enter  such  judgment  as  the  court  below 
oneht  to  have  done  in  a  case  brouffht  before  it  by  a 
writ  of  error.  And  {  28,  ch.  17.  Acts  1872-3  W.  Va.. 
does  not  apply,  since  that  chapter  applies  only  to 
writs  of  error  and  not  to  writs  of  certiorari.'*  Fow- 
ler ▼.  Thompson, »  W.  Va.  lOd. 

c.  If^ormal  Plea.— In  an  action  commenced  before 
a  justice,  and  taken  by  appeal  to  the  circuit  court 
if  the  defendant  files  an  Informal  plea  which  sets 
up  a  valid  defense  to  the  action,  the  circuit  court 
should  not  deny  him  the  benefit  of  his  defense  when 
the  plea  is  such  that  a  person  of  common  under- 
standing may  know  what  is  intended  by  it.  Jones 
r.  Browse.  32  W.  Va.  444.  9  S.  £.  Rep.  878. 

d.  Amendment  of  Pleadino.— If  a  party  durlnff  trial  of 
an  appeal  from  a  j  ustice  is  entitled  to  amend  his 
pleadings,  that  risrht  cannot  be  made  to  depend 
solely  on  whether  the  adverse  party  is  then  ready 
to  proceed  with  the  trial.  If  such  amendment 
would  be  a  surprise  to  the  other  party,  a  continu- 
ance will  obviate  that  objection.  Powell  v.  Love, 
SBW.  Va.  9«.  14  S.  E.  Rep.  405. 

If  an  appeal  is  taken,  new  or  amended  pleading's 
tn  writing  may,  if  substantial  justice  requires  it.  be 
filed  in  the  circuit  court,  or  the  case  may  be  tried 
on  the  pleadings  before  the  justice  or,  when  oral, 
on  the  brief  note  of  their  contents  on  the  justice's 
docket  But  whether  written  pleadings  be  filed 
before  the  justice  or  in  the  circuit  court  they  need 
not  be  of  any  particular  form  but  must  be  such  as 
to  enable  a  person  of  common  understanding  to 
know  what  was  Intended.  Poole  v.  Dilworth.  26  W. 
Va.S8S. 

e.  Xew  Evidence  in  Superior  6'our^.— Although,  in 
controversies  concerning  mills,  wills,  roads,  the 
probate  of  wills,  and  granting  of  administrations, 
tbe  superior  court  of  law.  to  which  an  appeal  is 
taken  from  the  county  or  corporation  court  may 
bear  new  evidence  upon  questions  submitted  to  its 
revisal  by  the  record,  it  ought  not  to  receive  any 
evidence,  but  that  of  the  record  itself,  to  prove  what 
questions  were  in  fact  tried  in  the  court  below. 
Bohn  Y.  Sheppard.  4  Munf.  403. 

/.  Where  Judgment  It  Reversed. 

!■  Vlfflola.— Where  a  superior  court  reverses  the 
judgment  of  a  lower  court  it  cannot  retain  tbe 
cause  for  further  proceedings  without  the  consent 
of  parties,  but  must  send  tne  cause  back  to  the 
lower  court    Janey  v.  Blake,  8  Leigh  88. 

In  bastardy  proceedings,  the  county  court  having 
decided  in  favor  of  a  putative  father,  and  the  over- 
^cr&  of  tbe  poor  having  spread  the  facts  upon  the 
record  by  an  exception,  and  taken  an  appeal  to  tbe 
circuit  court  that  court,  upon  reversing  the  judg- 
ment of  the  county  court,  should  not  send  the  cause 
back  for  a  new  trial,  but  should  render  a  judgment 
tn  favor  of  the  overseers  of  the  poor  for  the  amount 
appearing  to  be  due,  but  without  interest  WiUard 
▼•  Overseers  of  the  Poor  of  Wood  County,  9Qratt 


If  the  county  court  disregard  the  Instruction  of 
the  district  court  tbe  latter  court  ought,  upon  the 
second  appeal,  to  retain  the  cause  for  trial  before 
themselves,  and  not  send  it  back  to  the  county 
court    Pine  v.  Cocksbut  6  Call  16. 

In  Smith  V.  Hutchinson.  78  Va.  683,  where  the  clr. 
cult  court  remanded  a  case  to  the  county  court  in- 
stead of  retaining  it  In  violation  of  §  25,  ch.  178.  Code 
1878  providing  that  "When  any  judgment,  decree  or 
order  of  a  county  court  is  reversed  or  affirmed, 
the  cause  shall  not  be  remanded  to  said  court  for 
further  proceedings,  butsball  be  retained  in  the  cir- 
cuit court  and  there  proceeded  in,  unless  by  consent 
of  the  parties,  or  for  good  cause  shown,  the  appel- 
late court  direct  otherwise."  the  court  said:  "We 
do  not  decide  that  tbe  circuit  court  should,  where  a 
cause  is  remanded  for  trial  in  the  county  court 
spread  in  its  order  at  large  tbe  character  of  the 
cause  shown  for  so  doing,  for  to  do  so  would  in  many 
cases  be  inconvenient,  and  would  unnecessarily  cum- 
ber tbe  record.  It  is  necessary  and  proper,  however, 
that  the  judgment  in  all  such  cases  show  either  that 
it  was  done  for  good  cause  shown,  or  else  by  agree- 
ment of  the  parties."  Such  judgment  will  be  re- 
versed on  appeal  to  the  court  of  appeals.  Petti  t  v. 
Cowherd,  83  Va.  20.  1  S.  E.  Rep.  392 ;  Thompson  v. 
Carpenter,  88  Va.  703,  14  S.  £.  Rep.  181. 

Where  the  circuit  court  has  reversed  the  order 
of  the  county  court  and  remanded  tbe  case  for 
further  proceedings  and  adjourned,  the  circuit 
court  has  no  jurisdiction  afterwards  to  set  a.side  the 
former  order  and  dispose  of  the  case  on  its  merits 
on  the  ground  that  it  should  have  retained  the 
cause,  SS  3451-2  being  applicable  only  to  judg- 
ments by  default  or  decree  upon  bill  taken 
for  confessed  and  cases  of  mistake,  roisrecltal  or 
miscalculation,  not  to  the  error  committed  in  this 
case,  of  remanding  the  cause,  when  it  should  have 
retained  and  disposed  of  it  Thompson  v.  Carpen- 
ter, 88  Va.  702,  14  S.  E.  Rep.  181. 

In  West  Virginia.— Where  a  cause  is  brought  be- 
fore a  superior  court  by  a  writ  of  error  the  supe- 
rior court  is  not  confined  to  a  simple  afflrmance  or 
reversal  of  the  decision  of  tbe  Inferior  court  of  rec- 
ord, but  in  a  case  of  a  reversal  of  the  judgment  of 
an  inferior  court,  it  ought  either  to  remand  the 
cause  to  be  further  proceeded  with  or  enter  such 
judgment  as  tbe  court  below  ought  to  have  entered, 
except  that  by  S  22,  cb.  17,  Acts  4872-3,  where  any 
judgmentof  tbe  county  court  is  reversed  or  affirmed, 
the  cause  shall  not  be  remanded  to  that  court  but 
shall  be  retained  in  the  circuit  court  and  be  pro- 
ceeded with  there,  but  this  has  no  application  to  a 
case  reversed  on  a  writ  of  certiorari  Dryden  v. 
Swinburn.  15  W.  Va.  234. 

Tbe  circuit  court  having  obtained  jurisdiction  by 
writ  of  error,  the  statute  authorizes  it  to  retain  the 
case,  and  there  proceed  in  it,  unless,  by  consent  of 
the  parties,  or  for  good  cause  shown,  the  appellate 
court  directs  otherwise.    State  v.  Kyle,  8  W.  Va.  711. 

Tbe  circuit  court  may  In  a  proper  case,  if  justice 
require  it.  set  the  verdict  of  a  jury  aside,  and  award 
a  new  trial,  and  when  tbe  judgment  of  the  justice  is 
set  aside  the  case  is  not  sent  back,  but  must  be  re 
tained  in  tbe  circuit  court  and  disposed  of  as  if 
originally  brought  therein.  Bee  v.  Seaman,  36  W. 
Va.  381,  15  S.  E.  Rep.  173. 

Before  the  Acts  of  1882,  ch.  153,  upon  reversal  un- 
der a  writ  of  certiorari,  the  court  could  simply  re- 
verse and  remand  the  case  to  tbe  lower  court  to 
enter  a  proper  judgment  or  itself  render  proper 
judgment  but  by  that  act  the  appellate  court  is  re- 


V  R,  1  Rob— 16 


241 


I  ROB. 


Virginia.  Rbports,  Annotatbd. 


the  afflrmaDce  of  the  decree  In  other  respects  than 
those  on  which  it  is  reversed.  Crockett  v.  Sexton, 
20Gratt  46 

Married  Women.— A  married  woman  when  she  is  a 
party  is  as  much  bound  as  any  one  else.  McCul- 
louffh  y.  Dashiell.  85  Va.  37,  6  S.  E.  Rep.  610. 

Intents.— But  an  infant  is  not  concluded  by  an  af- 
firmation by  the  court  of  appeals  of  a  decree  in 
a  proceeding  to  which  she  is  not  a  party  and  was 
not  represented,  but  in  which  she  is  interested,  she 
may  file  a  bill  of  review  to  such  decree.  Connolly 
y.  Connolly,  82  Gratt  667. 

B.  OF  GENERAL  COURT.— The  general  court 
havinff  upon  a  writ  of  error  reversed  the  judsrment 
of  the  court  below,  and  directed  a  new  trial,  that 
Judgment  is  conclusive,  and  neither  the  court  be- 
low, nor  the  sreneral  court  on  a  second  writ  of 
error,  can  enquire  into  the  correctness  of  the  first 
decision.    Marshall  v.  Com..  5  Gratt  dOS. 

XVI.  APPEAL  BONDS. 

A.  NOT  A  CONTRACT.— A  supersedeas  bond  is  not 
a  contract  within  the  purview  of  i  10,  art.  I  of  the 
Federal  Constitution,  forbidding  the  impairment 
of  the  obligation  of  contracts.  It  is  simply  an  obli- 
gation imposed  by  law.  it  has  no  independent  force 
apart  from  the  judgment  and  has  no  more  of  the 
.elements  of  a  contract  in  it  than  the  judgment  it- 
self, it  is  not  a  mutual  agreement,  nor  is  it  volun- 
tary on  the  part  of  those  who  sign  it,  it  is  executed 
QOder  a  sort  of  legal  duress.  The  party  is  compelled 
under  the  requirement  of  the  law  to  execute  it  or 
deny  himself  his  legal  right  to  have  the  judgment 
reviewed  without  it.    White  v.  Crump,  19  W.  Va.  688. 

B.  DEPENDENT  ON  JUDGMENT. -The  effect  of 
a  supersedeas  bond  is  dependent  upon  the  fate  of 
the  Judgment,  without  which  it  has  no  obligatory 
force,  it  has  no  separate  existence,  for  whenever 
the  judgment  ceases  to  be  binding,  the  bond  be- 
comes inoperative  for  any  purpose.  So  when  in  an 
action  on  a  supersedeas  bond  it  is  pleaded  that  the 
Judgment  was  recovered  because  of  an  act  done 
according  to  the  usages  of  civilized  warfare,  under 
§  35.  Art.  VIII  of  the  Constitution  of  West  Virginia, 
such  judgment  is  void  though  affirmed  by  the  court 
of  appeals,  such  affirmance  being  before  the  above 
section  of  the  constitution  was  adopted,  and  conse- 
quently the  bond  is  void  also.  Such  proceedings 
constitute  due  process  of  law.  White  v.  Crump, 
19  W.  Va.  683. 

C.  WHEN  REQUIRED. 

Executors  and  Administrators.— The  statute  requir- 
ing bond  and  security  upon  appeals  although  gen- 
eral in  terms  apply  only  to  persons  appealing  in  their 
own  right,  not  to  executors  and  administrators. 
Shearman  v.  Christian,  1  Rand.  308. 

Executors  and  administrators  are  as  much  re- 
quired to  give  security  on  appeal  as  any  other  appel- 
lants where  the  judgment  is  against  tbem  personally 
though  it  should  have  been  against  them  in  their 
representative  capacity.    Pugh  v.  Jones,  6  Leigh  299. 

In  a  suit  in  equity  against  defendant  as  executor 
and  in  his  own  right  as  legatee,  there  is  a  decree 
against  him  personally  ;  on  appeal  allowed  him  from 
the  decree,  an  appeal  bond  with  surety  will  be  re- 
quired of  him.  Erskine  v.  Henry.  6  Leigh  378 :  Bull 
V.  Douglas.  4  Munf.  307.  See  monographic  noU  on 
*' Executors  and  Administrators"  appended  to 
Rosser  V.  Depriest,  5  Gratt  6. 

Where  executors  and  legatees  jointly  appeal,  the 
legatees  (being  in  possession  of  the  property  in  dis- 


pute), may  be  ruled  to  give  security  for  the  prosecu- 
tion of  the  appeal.    Sadler  v.  Green,  1  H.  &M.  £6. 

Assignee  of  Bankrupt— The  assignee  of  a  bankrupt 
is  not  the  representative  of  a  decedent  so  as  to  rt- 
lieve  him  from  the  necessity  of  giving  an  appeal 
bond.    Pace  v.  Ficklin,  76  Va.  292. 

Under  A«t  179a.— Under  the  Act  of  1792,  where  a 
plaintiff  in  chancery  appealed,  that  court  could  not 
require  of  him  any  other  bond  than  one  in  the  pen- 
alty of  twenty  pounds.  Braxton  v.  Morris,  1  Wash. 
S8a 

Waiver.— The  mere  marking  of  his  name  by  tht 
counsel  for  the  defendant  in  error  on  the  docket  of 
the  court  as  counsel  for  defendant  in  error  will  not 
amount  to  a  release  of  the  plaintiff  in  error  from 
his  obligation  to  give  the  bond  required  by  law. 
Otterback  v.  Alex.,  etc..  R.  Co.,  26  Gratt.  940. 

It  might  amount  to  a  waiver  of  service  of  process 
on  his  client.  Otterback  v.  Alex.,  etc.,  R.  Oo„  26 
GratL  940. 

Where  a  supersedeas  has  been  granted  and  a  cause 
has  been  docketed  for  more  than  six  years  without 
objection,  it  will  not  be  dismissed  on  motion  thougb 
the  required  bond  was  not  given.  Pugh  v.  Jones,  6 
Leigh  299. 

D.  TIME  TO  EXECUTE  BOND.— Where  an  appeal 
is  allowed  with  unlimited  time  in  which  to  execute 
an  appeal  bond,  such  appeal  is  irregular  and  a  mo- 
tion to  docket  it  will  be  overruled.  Broaddns  t. 
Turner,  2  Rand.  5. 

Sec.  3  of  the  act  March  16, 1867,  which  amended  S3 
of  ch.  182  of  the  Code  of  I860,  changing  the  limicatioo 
of  the  time  for  presenting  a  petition  for  an  appeal 
from,  or  writ  of  error  or  supersedeas  to,  any  final 
decree  or  judgment,  from  five  to  two  years  after  it 
was  made  or  rendered,  did  not  amend  S  26  of  that 
chapter,  which  allows  five  years  for  perfecting  tbe 
appeal,  by  giving  bond,  etc.  And  therefore,  where 
a  petition  for  an  appeal  was  presented  within  two 
years  from  the  date  of  the  decree  it  might  be  per- 
fected in  any  time  within  five  years  from  that  date. 
But  see  now.  Code  of  1873,  ch.  178,  S  17;  Boiling  ▼. 
Lersner,  26  Gratt.  36. 

A  party  who,  on  expressing  an  intention  to  appeal 
from  an  order  of  the  county  court  made  November 
18th,  and  have  the  case  tried  da  novo  in  the  circuit 
court,  is  granted  until  November  17th  to  give  the 
necessary  bond,  cannot  complain  that  the  court  ad- 
journed for  the  term  on  November  14th,  unless  the 
record  shows  tb at  he  was  thereby  prevented  from 
giving  the  required  bond.  Sargeant  v.  Irving.  I 
Va.  Dec.  388. 

E.  FAILURE  TO  GIVE  BOND.— If  the  appellant 
fails  to  give  the  bond  directed  to  be  given  by  the 
court,  or  the  judge  allowing  the  appeal  or  superse- 
deas, the  appellee  may  have  a  rule  upon  him  to  com- 
pel him  to  give  it.  Williamson  v.  Gayle.  4  Gratt. 
180. 

The  appeal  being  allowed,  the  cause  Is  pending  in 
the  court  of  appeals;  and  the  failure  of  the  appel- 
lant to  execute  the  bond  directed  by  the  court  to  be 
given,  on  granting  the  appeal,  does  not  avoid  the 
appeal.    Williamson  v.  Gayle,  4  Gratt.  18a 

F.  SUSPENSION  OF  DECREE.— At  common  law. 
no  court  could  suspend  its  judgment  but  by  fi  4,  ch. 
17,  Acts  1872-3,  the  power  is  given  to  suspend  its 
Judgment,  upon  the  execution  by  the  party  desirinf 
to  appeal,  of  a  suspending  bond,  in  such  cases,  and 
only  in  such  cases  as  may  be  taken  up  to  an  appel- 
late court  by  writ  of  error  and  supersedeas.  Swin- 
burn  V.  Smith,  15  W.  Va.  483. 

Where,  in  case  of  upset  bid  and  conditional  set- 
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ting  aside  of  sale  and  suspension  of  decree  of  sale 
to  a  certain  period  In  order  to  srlve  an  upset  bidder 
opportunity  to  comply  with  tbe  conditions  of  re- 
sale, be  applies  to  the  judsre  in  vacation  for  an  ex- 
tension of  such  suspension,  in  order  to  ffive  time  to 
apply  for  appeal  and  supersedeas,  and  the  Judsre 
delays  acting  on  such  application  till  after  the 
period  within  which  compliance  was  permissible, 
inch  action  of  the  judire  cannot  be  corrected  by  the 
appellate  court.    Yost  v.  Porter,  80  Va.  856. 

O.  OBLIGOR  IN  BOND. 

Attorney.— In  Baltimore,  etc.,  R.  Co.  v.  Vander- 
warker,  19  W.  Va.  265,  the  court  said:  "'Aie  law  does 
pot  require  that  the  party  obtaininsr  an  appeal  or 
sopersedeas  shall  himself  execute  a  bond  with  se- 
curity: but,  that  he  or  some  one  else  for  him  shall 
do  so." 

Where  a  supersedeas  bond  has  been  executed  by 
the  appellant's  attorney,  the  benefit  of  which  it  has 
received  and  enjoyed,  it  is  estopped  to  deny  that  a 
•upersedeaii  was  awarded  in  that  case,  by  a  recital 
of  that  fact  in  the  bond.  Baltimore,  etc.,  R.  Co.  v. 
Vanderwarker,  19  W.  Va.  286. 

An  appeal  bond  need  not  be  slsmed  by  the  plain- 
tiff in  error,  since  it  may  be  ffiven  by  a  strauffer. 
York  V.  Free.  38  W.  Va.  886, 18  S.  E.  Rep.  492. 

H.  OBLIGEE  IN  BOND.— Under  §  6  and  8.  ch.  12, 
Oode  1873.  an  appeal  bond  may  be  made  payable  to 
the  commonwealth,  or  to  any  person  Injured  by  a 
breach  of  the  condition  of  such  bond.  Acker  v.  A. 
AF.  B.  Co.,  84  Va.  618.  5  S.  E.  Rep.  688. 

L  WHERE  APPEAL  BOND  SHOULD  BE  GIVEN. 
—Where  an  appeal  is  taken  in  court  the  appeal  bond 
cannot  leffally  be  ffiven  in  the  clerk's  office,  but 
should  be  criven  in  court.  Thomson  v.  Evans,  6 
Monf.  187. 

J.  CONDITION  OF  BOND. 

Whefe  Supersedeas  U  Awarded.— Where  a  superse- 
deas is  awarded,  but  the  bond  on  appeal  required 
by  Code  1887.  SS  3470,  3471.  is  conditioned  to  pay  only 
costs  and  damages,  and  not  the  debt,  the  court  will, 
on  motion,  discharge  the  supersedeas,  but  will  allow 
the  appeal  to  remain  in  force  on  fllinsT  a  new  bond. 
Reld  V.  Norfolk  City  R.  Co.,  2  Va.  Dec.  86. 

UDder  the  Code  of  1819.  it  was  held  that  the  penalty 
of  a  supersedeas  bond  was  to  be  fixed  by  the  jud^e 
srantiuff  it,  and  was  not  ffoverned  by  the  law 
respectiuflr  appeals  by  plaintiffs  or  demandants. 
Smock  V.  Dade.  5  Rand.  639. 

Where  the  clerk,  in  copying  a  bond,  conditioned 

by  order  of  court  *'to  pay  any  deficiency  in  the  funds 

arlslofffrom  the  land  sales  decreed,  to  meet  and 

dischartre  the  sums  decreed  against  the  appellants," 

^dna  condition  "to  pay  the  judflrment,"  these  two 

'    conditions,  in  the  absence  of  a  clearly  manifested 

Intention  to  the  contrary,  will  be  held  to  mean  the 

;    same  thiuff  i.  «.  to  pay  the  deficiency,  not  to  pay  the 

,    judgment  and  in  addition  to  indemnify  the  orig-inal 

i    purchasers.    Hamsberffer  v.  Yancey,  SSGratt  527. 

Where  the  recital  in  an  appeal  bond  states  that  it 
*as  given  to  perfect  a  writ  of  error,  but  the  con- 
I  ditioDadds  a  further  obligation  to  satisfy  the  judg- 
ment if  affirmed  or  if  the  writ«of  error  be  dismissed. 
It  will  be  presumed  that  a  supersedeas  also  was 
n^ted  in  accordance  with  the  condition.  State  v. 
Doits,  SI  W.  Va.  819.  8  S.  E.  Rep.  391. 

Where  No  Supersedeas  Issues. —If  a  party  Is  unable 

to  Ki?e  bond  and  security  for  the  debt,  he  may  have 

bis  appeal  on  srlviufir  security  for  costs  only,  but  the 

decree  will  not  be  superseded.    Ersklne  v.  Henry,  6 

I    I^lrh  m. 

AppMl   froiB    Decree    Dlssofvlng    Injunction.—The 


penalty  of  the  appeal  and  supersedeas  bond  should  be 
sufficient  to  indemnify  and  save  harmless  the  surety 
in  the  injunction  bond.  Cardwell  v.  Allen,  28  Gratt. 
184. 

A  party  appealing  from  an  order  dissolviuflr  an 
injunction  can  only  be  required  to  five  security  to 
perform  the  decree  of  the  inferior  court,  and  to  pay 
the  costs  and  damages  awarded  in  the  appellate 
court,  if  the  decree  shall  be  affirmed.  Quaare, 
whether,  where  bond  and  security  have  been  fflven 
to  perform  the  decree  of  the  court  beluw,  and  fur- 
ther security  is  required  In  the  appellate  court, 
which  the  party  cannot  srlve,  the  surety  in  the  first 
bond  is  discharged.    M'Kay  v.  Hite,  4  Rand.  664. 

Injnnctioa  to  Judirnient.— When  a  party  has  ob- 
tained an  injunction  from  the  court  of  chancery  to 
ajudsrmentat  law,  which  is  afterwards  dissolved, 
and  he  appeals  to  the  court  of  appeals,  he  cannot  be 
required  to  five  security  for  the  amount  of  the  judff-' 
ment  enjoined,  but  only  for  such  costs  as  may  be 
awarded  affainst  him  by  the  court  of  appeals.  Eppes 
V.  Thurman.  4  Rand.  384. 

Rents  and  Profits.— where  a  decree  for  the  sale  of 
the  land  is  rendered  in  a  chancery  suit  to  enforce 
judsrment  liens  on  land,  the  supersedeas  bond 
does  not  cover  any  loss  occasioned  by  the  receipt 
of  rents  and  profits  by  the  debtor  duriuflr  the  pen- 
dency of  the  appeal  and  supersedeas  in  the  court  of 
appeals.  Hutton  v.  Lockridffe,  27  W.  Va.  428:  Beard 
V.  Arbuckle,  19  W.  Va.  145 ;  Perry  v.  Horn.  21  W. 
Va.  782, 

That  portion  of  S  13.  chapter  178,  of  the  Code  of 
1873,  prescribluff  the  penalty  of  an  appeal  and  super- 
sedeas bond,  refers  only  to  the  damacres  mentioned 
in  S  24  of  the  same  chapter,  and  was  not  intended 
to  cover  the  rents  and  profits  of  real  estate  in  the 
possession  of  the  appellant  who  had  ffiven  a  deed  of 
trust  thereon  to  secure  a  debt  fully  equal  to  its 
value,  he  haviuflr  obtained  an  injunction  to  prevent 
the  sale  of  such  real  estate,  which  injunction  was 
dissolved,  and  the  bill  dismissed  ;  and  the  penalty 
of  the  appeal  and  supersedeas  bond  will  not  be  fixed 
with  reference  to  such  "rents  aind  profits."  Card- 
well  V.  Allen,  28  Gratt.  184. 

The  word  "awarded."  in  said  S  18,  ch.  178.  Code 
1873,  refers  to  the  words  "damages  and  costs  :"  and 
the  word  "incurred"  to  the  word  "fees"  therein, 
so  as  to  make  the  meaninsr  the  same  as  if  the  sen- 
tence had  been  written  ;  "and  also  to  pay  all  dam* 
anres  and  costs  which  may  be  awarded  aflrainst,  and 
all  fees  which  may  be  incurred  by,  the  appellants 
or  petitioners.    Cardwell  v.  Allen,  28  Gratt.  184. 

Decree  Partly  Executed.— Where  an  interlocutory 
decree  directs  the  defendant  to  deliver  up  slaves  to 
be  divided  amonff  the  plaintiffs,  and  then  there  is  a 
final  decree  asrainst  him  for  the  profits:  and  defend 
ant  appeals  from  both  decrees.  Held^  if  defendant 
has  complied  with  the  interlocutory  decree  by  deliv- 
ering- the  property,  he  will  not  be  required  to  give 
an  appeal  bond  with  surety  for  delivery  thereof  in 
case  of  affirmance  :  if  he  has  not  so  complied  with 
it,  such  appeal  bond  will  be  required. 

And  upon  the  question,  whether  defendant  has  so 
complied  or  not,  parol  evidence,  by  affidavits,  will 
be  received  in  the  appellate  court  Erskine  v. 
Henry,  6  Leisrh  878  :  Bull  v.  Douglas,  4  Munf.  808. 

Dismissal  of  Appeal.— The  omission  in  the  Code  of 
1869  of  the  provision  in  appeal  bonds  that  the  obi Iffors 
should  be  responsible,  if  the  appeal  was  dismissed, 
made  no  real  chang-e  in  the  condition  of  the  bond, 
since  the  dismissal  is  the  equivalent  of  an  affirm- 
ance, the  condition  as  to  which  was  retained.    Cas- 
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anova  v.  Kreusch.  21  W.  Va.  720  ;  Perry  v.  Horn,  21 
W.  Va.  782. 

K.  EFFECT  ON  ATTACHMENT.— Where,  upon 
a  decree  in  favor  of  an  attaching  creditor,  and  an 
appeal  therefrom,  the  appellant  fives  an  appeal 
bond,  the  giT\ng  of  this  bond  does  not  release  the 
attachment    Mafiill  v.  Saner.  20  Qratt.  640. 

L.  DEFECTIVE  BONDS. 

Certiorari  instead  of  Appeal  Bond.— Where  an  ap- 
peal is  taken  from  the  county  court  sitting  in  chan- 
cery, and  a  bond  is  ffiven.  which  is  in  fact  a 
etrtiorari,  and  not  an  appeal  bond,  but  no  objection 
is  made  to  the  reerularity  of  the  bond  in  the  court 
of  chancery,  and  an  appeal  is  taken  to  the  court 
of  appeals,  and  tn  that  court,  an  objection  is  made, 
for  the  first  time,  to  the  bond,  the  objection  comes 
too  late  ;  but  if  it  had  been  made  in  the  court  of 
jchancery.  that  court  could  only  have  dismissed  the 
appeal  nUi,  or  have  laid  the  party  under  a  rule  to 
ffive  a  proper  bond,  in  a  reasonable  time.  Brown 
V.  Matthews,  l  Rand.  4(12. 

So  where  the  clause  "all  actual  damaffes  incurred 
in  consequence  of  the  supersedeas"  is  omitted  from 
the  condition.  Virffinla  Fire  &  Marine  Ins.  Co.  v. 
Mf  ST.  Co..  05  Va.  515.  28  S.  E.  Rep.  888. 

MUrecltal  —The  fact  that  an  appeal  bond  recites 
ajudfirment.  not  as  the  judgment  of  the  circuit 
court  of  the  city  of  Alexandria  but  as  "a  judgment 
of  the  circuit  court  of  Alexandria"  will  not  affect 
the  validity  of  the  bond  belnff  merely  a  clerical 
error,  that  may  be  amended  by  the  record.  Acker 
V.  A.  &  F.  R.  Co..  84  Va.  048.  5  S.  E.  Rep.  688. 

Failure  to  Waive  Homestead.— So  an  omission  to 
waive  the  homestead  exemption.  Acker  v.  A.  &  F. 
R.  Co.,  84  Va.  648,  6  S.  £.  Rep.  688. 

Bond  Executed  by  Surety  Alone.— A  bond  for  pros- 
ecuting- a  writ  of  supersedeas  executed  by  a  surety 
only,  without  any  principal  obligor,  is  insufficient; 
and  a  supersedeas  issued  thereupon  oa^ht  to  be 
quashed.  Miller  v.  Blannerhassett,  6  Munf.  197; 
Rootes  V.  HoUiday,  4  Munf.  823;  Day  v.  Pickett,  4 
Munf.  104. 

Objection  Must  Be  Made  Promptly.— Where  it  is  cer- 
tified by  the  lower  court  that  the  appellant  with  his 
surety,  upon  the  allowance  of  the  appeal,  executed 
the  required  bond,  the  appellee  cannot,  after  the 
lapse  of  more  than  five  years  from  the  judgment, 
have  tbe  appeal  dismissed  for  any  supposed  defect 
in  the  bond.  e.  a.  a  misrecital  of  the  amount  of  the 
judgment,  and  so  deprive  the  appellant  of  his 
rlsrht  of  appeal  altogether.  He  should  have  moved 
promptly  to  have  the  appeal  dismissed,  by  not 
doinsr  so  he  will  be  held  to  have  waived  the  defect. 
Jackson  v.  Henderson.  3  Lelffh  106;  Va.  F.  &  M.  Ins. 
Co.  V.  N.  Y.,  etc..  Co.,  95  Va.  516. 28  S.  E.  Rep.  888. 

In  the  above  case  the  appellant  had  died  and  the 
appeal  had  been  revived  in  the  name  of  tbe  appel- 
lant's administratrix  and  It  was  held  that  the  appel- 
lee was  not  even  entitled  to  a  rule  upon  the 
appellant's  administratrix  to  give  further  security, 
whicb  as  administratrix  sbe  was  not  required  to 
trlve;  but  the  court  intimated  that  if  the  appellant 
were  himself  alive  the  error  could  be  corrected. 
Jackson  v.  Henderson,  3  Leifirh  196. 

M.  FILING  OF  BOND.— The  filing  of  an  appeal 
bond,  with  the  clerk,  must  be  in  pursuance  of  an 
allowance  of  the  appeal,  entered  on  the  record. 
Burch  V.  White,  3  Rand.  104. 

N.  INSUFFICIENCY  OF  SECURITY.-The  appel- 
late court  is  the  sole  juderc  of  the  sufficiency  of  tbe 
security,  after  security  has  been  given.  Anderson 
V.  Anderson,  2  Call  196. 


Section  8436,  Code  1887.  whereby  a  circuit  jud^e 
may  in  vacation  hear  and  determine  upon  appeal 
whether  a  judgment  of  the  court  below  is  right  or 
"vlrronfr.  does  not  authorize  the  judge  in  vacation  to 
enquire  into  the  sufficiency  of  an  appeal  bond,  and 
to  order  a  new  bond,  or  new  or  additional  secu- 
rity ;  such  order  is  coram  nonjudiee  and  void.  Chase 
V.  Miller,  88  Va.  791,  14  S.  E.  Rep.  645. 

Remedy.— The  party  injured  by  the  insuffldency 
of  an  appeal  bond  has  his  remedy  by  action  on  the 
official  bond  of  the  clerk  of  tbe  court.  Sections  17T. 
178  and  18a  Chase  v.  Miller,  88  Va.  791,  U  S.  E.  Rem 
645. 

0.  RIGHTS  OF  SURETY.— Where  a  judgment  was 
rendered  for  148  dollars  68  cents  damages,  with  in- 
terest and  costs,  and  on  the  same  day  an  appeal  was 
allowed,  and,  the  judgment  being  affirmed,  damages 
were  recovered  against  the  appellant  for  retarding 
the  execution,  and  also  costs  in  the  appellate  court 
and,  a.Jl€ri  facias  being  then  issued  and  returned 
nuUa  bona,  the  surety  in  the  appeal  bond  paid  Ml 
dollars  64  cents  in  satisfaction  of  the  judgment,  and 
within  a  year  after  the  affirmance,  filed  a  bill  to 
charge  real  estate  aliened  by  the  debtor  between 
the  date  of  the  original  judgment  and  the  date  of 
the  judgment  of  affirmance.  Held,  the  surety  is  to 
be  substituted  in  the  place  of  the  judgment  creditor, 
and  to  have  the  benefit  of  his  lien.  M'Clnng  v. 
Beime,  10  Leigh  894. 

Abatement  of  Appeal  by  Death.— Where  defendant 
appeals  from  a  judgment  against  him.  and  the 
appeal  abates  by  reason  of  his  death  and  is  not 
revived,  the  surety  on  the  appeal  bond  is  released. 
Nelson  v.  Anderson.  2  Call  286. 

P.  ACTION  ON  BOND.— Where  the  recital  in  an 
appeal  bond  states  that  it  was  given  to  perfect  a 
writ  of  error,  but  the  condition  adds  a  further 
obligation  to  satisfy  the  judgment  if  affirmed  or  the 
writ  of  errorvbe  dismissed,  it  will  be  presumed  that 
a  supersedeas  also  was  granted  in  accordance  with 
the  condition.  The  plaintiff  may  either  allege  in 
his  declaration  on  such  a  bond  that  it  was  given  to 
perfect  a  writ  of  error  and  supersedeas  or  he  mar 
simply  set  forth  the  bond  and  condition,  and  in  tbe 
latter  case  his  declaration  is  not  demurrable.  Tbe 
defendant  may  plead  directly  that  the  bond  was 
given  to  perfect  a  writ  of  error  only.  State  v.  Dotts. 
81  W.  Va.  819,  8  S.  E.  Rep.  901. 

In  actions  on  appeal  bonds,  the  court  of  appeals 
will  not  consider  either  judicial  errors,  or  clerical 
misprisions,  in  the  court  below,  occurring  in  the 
original  suit,  and  in  which  there  has  been  an  ac- 
quiescence by  the  parties  not  appealing  to  correct 
them.    Miller  v.  M'Luer,  Gilmer  338. 

XVli.  APPEALS  PROM  INPERIOR  TRIBUNALS. 

A.  IN  CIVIL  CASES. 

1.  GENKBAiiLT.  —  Where  the  inferior  tribunal 
whose  decision  is  sought  to  be  reviewed  has  any 
discretion,  the  proper  method  is  by  e«rUorari  and 
not  mandamus.    Board  v.  Mintum,  4  W.  Va.  90a 

It  seems  that  it  has  ever  been  the  law.  that  when 
it  is  proper  to  review  the  proceedings  of  inferior 
tribunals,  and  the  law  has  not  provided  redress  by 
appeal,  writ  of  error  or  other  process,  resort  may 
be  had  to  tbe  writ  of  certiorari  to  prevent  a  failure 
of  justice.  Morgan  v.  Ohio,  etc,  R.  Co..  SO  W.  Va.  17. 
19  S.  E.  Rep.  588;  Railway  Co.  v.  Board  of  Public 
Works.  28  W.  Va.  268. 

In  Alderson  v.  Commissioners.  81  W.  Va.  681  8  S. 
E.  Rep.  274.  Johnson.  P..  said,  S  12,  art  8  of  the  Con- 
stitution of  West  Virginia,  declaring  that  "the  dr- 
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coit  coarts  sball  hare  tbe  supervision  and  control 
of  all  proceedinffs  before  Justices  and  other  Inferior 
tribunals,  by  mandamns,  probibitlon  B,aCi  certiorari" 
was  a  broad  declaration  that  In  the  state  of  West 
Virginia  there  was  no  tribunal  that  was  not  sub- 
ject to  be  legally  controlled  by  the  courts. 

The  mere  fact  that  the  word  ''control*'  In  the 
clause  of  the  constitution  of  1868  fflvinff  the  circuit 
courts  "supervision  and  control  of  all  proceedinffs 
before  Justices  and  other  inferior  tribunals  by  man- 
damus, prohibition  and  certiorari'*  is  omitted  from 
the  similar  clause  in  the  constituiion  of  1872  does 
oot  deprive  the  circuit  court  of  jurisdiction  to  re- 
new the  Judffment  of  the  county  court  in  contested 
election  cases,  by  certiorari,  Dryden  v.  Swinburne, 
»W.  Va-W. 

Section  12,  art.  vn  of  the  Constitution  of  West 
Yirfflnia  1872,  providinff  that  the  circuit  courts  shall 
have  snpervlson  of  all  proceedinffs  before  the  county 
courts  and  other  inferior  tribunals  by  certiorari, 
etc.  is  restricted  in  S  29  of  same  article  providinff 
that  the  county  court  shall  have  Jurisdiction  of  all 
appeals  from  the  Judffments  of  Justices,  and  their 
decision  upon  such  appeal  shall  be  final  in  all  cases, 
except  in  certain  specified  cases.  Poe  v.  Machine 
Works.  24  W.  Va-  617. 

By  S  2.  ch.  158.  Acts  1882  W.  Va ,  the  remedy  by 
eerUorarila.  the  circuit  court  is  ffreatly  enlarffed, 
both  as  to  the  questions  that  may  be  reviewed  and 
tlie  Inferior  tribunals  to  which  it  is  made  to  lie. 
Whether  it  is  extended  to  all  Inferior  tribunals, 
vbether  executive,  ministerial  or  Judicial,  was  not 
nece^ary  to  the  decision  of  the  case  since  county 
courts  were  expressly  mentioned.  Chenowlth  v. 
Commissioners,  26  W.  Va.  28a 

Notice  of  Writ.— It  is  not  necessary  for  the  court 
rrantluff  a  writ  of  certiorari  to  ffive  notice  to  the 
opposite  party  or  to  issue  a  rule  affainst  him  to 
abow  cause  affainst  its  beinff  ffranted,  but  it  is  a 
matter  within  their  discretion,  and  if  they  think  it 
nnnecessary  and  not  tendinff  to  any  useful  purpose, 
tbev  need  not  do  so.  But  the  other  party,  thouffh 
Bot  a  formal  party,  must  be  notified  of  the  pendluff 
of  the  proceedluff  before  the  court  acts  upon  the 
init  after  its  return.  Dryden  v.  Swlnbnm,  16  W. 
Va.2M. 

In  Dryden  v.  Swinburn,  16  W.  Va.  834.  ettpra,  the 
court  intimated,  thouffh  not  necessary  to  the  deci- 
lioii,  that  if  the  other  party  was  not  a  formal  party. 
00  merely  formal  objection  could  be  made  to  the 
lerrice  of  such  notice,  it  would  only  be  necessary 
to  show  that  he  had  notice. 

1  Appkals  tbom  Justices. 

«•  Ttchnical  Appeal, 

(I)  Qcaorslly.— The  defendant  may  take  an  appeal 

uof  riffht  from  the  judgment  of  a  Justice,  if  he 

tender  the  required  bond  within  ten  days  after 

i  judgment.    Hitbbard  v.  Yocum,  30  W.  Va.  740,  6  S.  E. 

I  Bep.  807;  Parsons  v.  Aultman,  45  W.  Va.  473,  31  S.  E. 

Sep.  MS. 
I     Tbe  appeal  was  for  a  time  to  the  county  court. 
I  bot  by  ch.  63.  Acts  1877,  the  appeal  is  restored  to  the 
drtuit  courts.    Hubbard  v.  Yocum,  30  W.  Va.  740,  6 
S.  E.  Bep.  807. 

Tbouffh  the  Judgment  of  a  justice  is  erroneous 
7etif  such  error  arises,  not  from  want  of  jurisdic- 
tion in  the  justice,  but  merely  from  an  erroneous 
exercise  of  a  conceded  Jurisdiction,  the  remedy  is 
only  by  appeal  and  not  by  certiorari.  Poe  v.  Machine 
Works.  24  W.  Va.  617. 

(s)  Where  Af»peal  Is  Not  Taken  within  Ten  Days.— it  is 
■ettled  by  the  decisions  in  West  Virffinia  that  unless 


"ffood  cause**  appears  in  the  petition  for  the  failure 
to  take  the  appeal  within  ten  days  as  prescribed  by 
S  174,  ch.  60  of  the  Code,  the  appeal  must  be  dismissed 
by  the  circuit  court  as  Improvldently  -  awarded. 
S  174.  ch.  8,  Acts  48^1:  Lowther^v.  Davis,  88  W.  Va. 
182,  10  S.  E.  Rep.  20:  Home  Sewinff  Machine  Co.  v. 
Plodiuff.  27  W.  Va.  640. 

But  it  may.  and  in  a  proper  case  should,  be  ffranted 
after  the  expiration  of  ten  days,  and  within  ninety 
days  after  the  date  of  the  judffment.  when  the  party 
otherwise  entitled  to  the  writ  shall  show,  by  his 
own  oath  or  otherwise,  ffood  cause  for  his  not  hav- 
inff  applied  for  such  writ  within  the  ten  days.  Lonff 
V.  Ohio  River  R.  Co.,  36  W.  Va.  833.  18  S.  E.  Rep.  1010; 
State  V.  Larue.  87  W.  Va.  888,  17  S.  £.  Rep.  397; 
Womer  v.  Ravenswood,  etc.,  R.  Co.,  87  W.-  Va.  287, 19 
S.  £.  Rep.  488. 

Where  such  writ  is  not  applied  for  within  ten  days 
but  within  ninety  days  after  the  Judffment,  and  the 
record  shows  no  excuse  for  not  sooner  applyiuff,  no 
presumption  arises  from  the  mere  ffrant  of  the  writ 
that  ffood  excuse  was  otherwise  shown.  The  excuse 
or  cause  for  not  applyinff  for  the  writ  within  ten 
days  must  always  appear  in  writinff  as  part  of  the 
record.  Morffan  v.  Ohio,  etc..  R.  Co..  80  W.  Va.  17, 10 
S.  £.  Rep.  688. 

Where  a  justice  renders  judffment  on  a  verdict  on 
one  day,  and  the  next  day  a  motion  for  a  new  trial 
is  made  and  overruled,  the  ten  days  allowed  for  a 
C0r<t<7rart  beffins  tojrun  on  the  latter  day.  A  motion 
for  a  new  trial  suspends  the  finality  of  a  judffment 
already  entered,  until  the  date  of  the  denial  of  the 
new  trial,  for  the  purposes  of  limitation  of  a  writ  of 
certiorari  or  appeal.  Straley  v.  Payne,  48  W.  Va.  185, 
27  S.  E.  Rep.  350. 

Where  a  writ  of  certiorari  is  not  taken  within  ten 
days  after  the  Judffment,  the  defendant  to  it  will  be 
fflven  the  benefit  of  that  defense  in  the  court  of  ap- 
peals, thouffh  the  record  merely  shows  that  the  case 
was  heard  in  the  circuit  court  on  the  record  and 
proceedinffs.  without  showiuff  any  motion  to  quash 
or  dismiss.  Morffan  v.  Ohio,  etc.,  R.  Co.,  30  W.  Va. 
17,  19  S.  E.  Rep.  688. 

But  a  Judffment  on  a  certiorari  ffranted  more 
than  ten  days  after  a  Judffment  is  not  void  so  that  it 
may  be  vacated  at  any  time,  howevor  erroneous  it 
Is.  Morffan  v.  Ohio  River  R.  Co.,  38  W.  Va.  17,  19  S. 
E.  Rep.  688. 

No  Relation  to Befflnnlng of  Term.— AI thouffh  judff- 
ments and  decrees  relate  back  to  the  first  day  of  the 
term  at  which  they  were  rendered,  yet  there  is  an 
exception  where  the  case  was  not  ready  for  heariuff 
on  the  first  day  of  the  term,  so  that  even  If  the  rule 
applied  to  a  petition  to  the  circuit  pourt  for  a  writ  of 
certiorari,  such  a  case  would  come  within  the  excep- 
tion, where  on  the  first  day  of  the  term  it  was  not  in 
a  condition  to  be  heard,  there  beinff  in  fact  no  such 
case  until  the  petition  was  filed.  Hence  the  decision 
in  such  a  case  will  not  relate  back  to  the  first  day  of 
the  term  of  the  circuit  court  so  as  to  brlnff  the  pre- 
sentation of  the  petition  within  the  ten  days'  limit. 
Womer  v.  Ravenswood,  etc.,  R.  Co..  87  W.  Va.  287,  16 
S.  E.  Rep.  488. 

(3)  What  Confftltutes  **Oood  Cause." 
Generally. —When  the  party  has  nefflected  to  avail 
himself  of  his  absolute  riffht  to  an  appeal  within 
ten  days,  he  can  only  obtain  the  new  trial  within 
ninety  days  upon  showiuff  such  cause  as  would  en- 
title him  to  a  new  trial;  the  facts  shown  to  warrant 
the  ffrantluff  of  the  appeal  after  the  expiration  of 
the  ten  days  must  show  fraud,  accident,  surprise  or 
some  adventitious  circumstances  beyond  the  con- 
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trol  of  the  party.  Home  S.  M.  Co.  v.  Flodinff,  27  W. 
Va.  540;  Ruffner  v.  Love,  34  W.  Va.  181 :  Hubbard  v. 
Yocum,  30  W.  Va.  740,  5  S.  E.  Rep.  807;  Powell  v.  Mil- 
ler,  41  W.  Va.  871,  23  S.  E.  Rep.  657. 

Where  a  party  desires  to  appea^  from  the  judg- 
ment of  a  justice  which  has  beeu  rendered  airainst 
him,  ffoes  to  the  justice's  office  within  ten  days  after 
the  date  of  such  judflrment,  and  informs  the  justice 
that  he  wishes  to  take  an  appeal,  and  the  justice. 
beinsT  ensraflred  at  the  time,  promises  him  to  prepare 
a  bond,  and  brinff  it  to  his  place  of  business  for  exe- 
cution, and  such  party  pays  no  further  attention  to 
the  matter  until  after  ten  days  have  expired,  the  jus- 
tice failing  to  comply  with  his  promise  within  the  ten 
days,  these  facts,  stated  in  a  petition  to  the  judfe 
of  the  cirquit  court  in  vacation,  are  not  sufficient 
cause  for  ff ranting  an  appeal,  as  prescribed  by 
statute.'  within  ninety  days  after  the  date  of  said 
Judarment.  Powell  v.  Miller,  41  W.  Va.  371,  28  S.  E. 
Rep.  557. 

Ncflrlisence  of  Justice.— If  a  party  to  a  judgment 
flies  a  firood  and  sufficient  bond  in  the  office  of  the 
justice  who  rendered  the  judffment  within  ten  days 
thereafter,  with  the  person  in  charsre  of  the  office 
during  the  temporary  absence  of  the  justice,  he  is 
entitled  to  his  appeal  as  a  matter  of  riffht,  and  no 
act  of  nesrliffence  on  the  part  of  the  justice  can 
deprive  him  of  the  same.  Holmes  v.  Yoke,  48  W. 
Va,  267,  87  S.  E.  Rep.  545. 

Refusal  by  Justice  to  Orant  Appeal— Where  the  pe- 
tition stated  that  he  applied  to  the  justice  for  an 
appeal  within  the  ten  days,  but  the  justice  refused, 
to  Arrant  it,  this  was  held  "srood  cause"  for  the  fail- 
ure. Lowther  v.  Davis.  38  W.  Va.  182,  10  S.  E.  Rep. 
20:  Clark  v.  West  Virginia,  etc.,  R.  Co.,  60  W.  Va.  I, 
40  S.  E.  Rep.  351. 

Where  a  justice  who  has  no  jurisdiction  of  the 
case  tries  it,  and  renders  judsrment.  If  such  justice 
refuses  to  set  aside  such  judcrment  and  rehear  such 
case,  an  appeal  will  lie  from  his  judsrment  to  the 
circuit  court,  as  In  other;  cases,  and.  If  he  refuse  to 
srrant  the  same  within  ten  days,  the  circuit  court  of 
the  county,  or  judsre  thereof  in  vacation,  may  srrant 
the  same  on  application.  Parsons  v.  Aultman,  45  W. 
Va.  478,  31  S.  E.  Rep.  936. 

Recovery  of  Judgment  without  the  Knowledge  of 
Defendant.— If  a  plaintiff  in  an  action  before  a  jus- 
tice agrees  with  the  defendant  to  dismiss  It  or 
abandon  it,  but  afterwards,  without  the  knowledge 
of  the  defendant,  obtains  judgment  against  the 
defendant,  the  defendant  first  discovering  such 
judgment  after  ten  days  from  its  date,  this  consti- 
tutes good  cause  for  obtaining  an  appeal  from  a 
circuit  court  within  ninety  days  after  the  judgment. 
Mccormick  v.  Short,  49  W.  Va.  1,  87  S.  E.  Rep.  700. 

But  the  fact  that  he  did  not  know  a  judgment  had 
been  rendered  against  him,  when  he  had  been 
served  with  process  is  not  "good  cause."  Hubbard 
V.  Yocum,  SO  W.  Va.  740,  5  S.  E.  Rep.  867. 

Ignorance  of  the  Law.— Mere  ignorance  of  what  the 
law  required  of  him  is  not  "good  cause."  Home 
Sewing  Machine  Co.  v.  Floding,  27  W.  Va.  540. 

Nor  is  it  material  that  the  party  desiring  to  appeal 
was  a  nonresident.  Hubbard  v.  Yocum,  30  W.  Va. 
740.  5  S.  E.  Rep.  867. 

Erroneous  Advice  of  Counsel.— Erroneous  advice  of 
counsel  Is  not  "good  cause."  Ruffner  v.  Love,  24  W. 
Va.  181. 

niscarriage  of  Letter.  —So  the  miscarriage  of  a  let- 
ter is  no  excuse  where  enough  time  elapsed  to 
arouse  suspicion  that  it  had  miscarried,  before  the 
expiration  of  the  ten  days.  Hubbard  v.  Yocum.  30 
W.  Va.  740,  5  S.  E.  Rep.  867. 


How  Shown. 

Must  Be  In  Writing.- Such  "good  cause"  Is  to  be 
shown  by  a  written  application,  sworn  to  by  the 
applicant  or  some  one  else  and  by  affidavits  or  otber 
written  proofs  filed  with  the  application.  Hubbard 
V.  Yocum,  30  W.  Va.  740.  5  S.  E.  Rep.  867. 

If  a  petition  for  an  appeal  from  the  judgment  of  a 
justice  states  facts  showing  good  cause  for  not  har- 
Ing  taken  an  appeal  within  ten  days,  and  is  verified 
by  affidavit,  and  an  appeal  Is  granted,  that  appeal 
cannot  be  dismissed  as  improvldently  granted 
merely  because  proof  of  such  cause  for  not  taking 
the  appeal  sooner  Is  not  made  by  affidavit  or  other 
proof  Independent  of  the  petition  and  separau 
from  it  McCormlck  v.  Short,  49  W.  Va.1.37S.E. 
Rep.  769. 

Must  Be  Bx  Parte.— The  "good  cause**  Is  to  be 
shown  to  the  court  ex  partey  the  other  party  cannot 
contest  the  fact  in  the  circuit  court;  his  only  remedy 
is  by  appeal.  Hubbard  v.  Yocum.  30  W.  Va.  740, 5 
S.  E.  Rep.  867. 

Where  Appeal  la  Not  Taken  within  Ninety  Days.-If 
an  application  be  not  made  to  the  circuit  conit 
within  fUnetv  days  from  the  rendition  of  the  judg- 
ment of  a  justice,  in  no  case  can  he  grant  as 
appeal,  and  if  he  grant  one.  It  must  be  dismissed  as 
improvldently  granted.  Home  Sewing  Machine  Co. 
V.  Floding,  27  W.  Va.  540  ;  State  v.  Larue.  37  W.  Va. 
828,  17  S.  E.  Rep.  897. 

Refusal  to  Grant  Appeal.— Mandamus  la  not  apropo* 
remedy  when  a  justice  refuses  to  grant  an  appeal 
from  his  decision,  since  the  party  aggrieved  has  an 
adequate  remedy  by  petition  to  the  circuit  court  or 
judge.  Lowther  v.  Davis,  38  W.  Va.  18S,  10  S.  E. 
Rep.  20. 

(4)  Effect  of  Appeal.— Where  the  effect  of  the  ap- 
peal is  to  transfer  the  action  to  an  appellate  court 
in  which  the  case  is  to  be  tried  de  novo,  and  the  con- 
troversy is  to  be  settled  by  a  judgment  in  sack 
court  regardless  of  the  judgment  appealed  from* 
the  appeal  operates  not  only  to  suspend  the  jodc* 
ment  of  the  justice  or  inferior  tribunal,  but  vacates 
and  sets  it  aside,  so  that  it  cannot  be  used  as  evi- 
dence or  as  the  foundation  of  an  action  in  any 
court.  An  appeal  in  such  easels  very  differentia 
its  effect  from  a  proceeding,  which  seeks  to  review 
a  judgment  by  a  writ  of  error.  In  the  latter  case 
the  judgment  is  merely  suspended,  but  In  the 
former  the  judgment  is  vacated  and  made  inef- 
fectual for  any  purpose,  the  judgment  in  legal 
construction  no  longer  remains  in  force  and  can- 
not be  the  foundation  of  a  new  action.  £vans  r. 
Taylor,  28  W.  Va.  184. 

An  appeal  from  the  judgment  of  a  Justice,  which, 
in  the  appellate  court  is  tried  d4  novo,  is  a  contin- 
uation of  the  same  suit,  so  that  the  liability  of  the 
obligor  in  a  detinue  bond  continues  until  the  appeal 
is  decided.    Biatt  v.  Marum,  24  W.  Va.  663. 

(5)  Equivalent  to  Appearance  In  Appellate  Court 
—An  appeal  by  a  party  to  a  case  in  the  Justice's 
court  operates  as  a  general  appearance  in  the 
appellate  court  and  gives  that  court  Jurisdiction  of 
the  person  of  the  appellant,  and  as  a  general  rnle 
the  irregularities  in  the  proceedings  before  the  jns- 
tice  are  waived  by  an  appeal.  Thorn  v.  Thorn.  47 
W.  Va.  4.  34  S.  E.  Rep.  769. 

(6)  Dismissal  of  Appeal.— Where  a  party  appeals 
to  the  circuit  court  from  a  judgment  rendered 
against  him  by  a  justice,  he  cannot,  on  his  own  mo- 
tion, have  his  appeal  dismissed,  and  the  judgment 
of  the  justice  affirmed,  over  the  objection  of  the  ap- 
pellee. Watson  V.  Hurry,  47  W.  Va.  809,  85  S.  £.  BcP- 
830. 
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Lack  al  JurtMllction  In  Justice.— Wliere  a  justice 
lias  no  jurisdiction  of  a  civil  action,  neither  has  a 
drcnit  court  on  appeal,  thoofh  such  circuit  court 
would  have  original  jurisdiction  in  ttae  case,  and 
therefore  such  court  must  dismiss  the  action  for 
want  of  jurisdiction.  Richmond  y.  Henderson,  48 
W.  Va.  380.  37  S.  E.  Rep.  654. 

Title  to  Property  Involved.— Where  an  appeal  is 
taken  from  a  judgment  of  a  justice  in  an  action  of 
onlawful  detainer,  and  it  appears  by  answer  filed 
that  the  title  to  property  is  involved,  the  circuit 
court  will  dismiss  the  action.  Watson  v.  Watson, 
45  W.  Va.  290. 31  S.  £.  Rep.  039.  • 
b.  Ctriiorari. 

(I)  Generally.— The  judffes  of  the  superior  courts, 
within  their  respective  jurisdictions,  may  award  a 
tertiorari  to  remove  proceed! ugts  on  an  inquest  of  a 
riot,  taken  before  the  justices.  Mackaboy  v.  Com., 
lVa.Cas.se8w 

By  i  2.  ch.  110.  Amend.  Code  passed  in  1882,  the  cir- 
cuit court  ts  ffiven  power  to  review  by  certiorari 
every  case  before  a  Justice  except  where  the  judff- 
Dent  does  not  exceed  116,  exclusive  of  interest  and 
cost!.  This  statute  was  held  constitutional.  Fouse 
V.  Vandervort,  30  W.  Va.  827,  4  S.  E.  Rep.  298:  Bee  v. 
Seaman.  38  W.  Va.  881. 15  S.  E.  Rep.  178. 

Under  the  West  Vir^nia  statute,  the  writ  of  cer- 
tiorari lies  after  judfirment  of  the  justice:  and,  upon 
tbe  taeariufiT  in  the  circuit  court,  such  court  will  re- 
view the  judfirment  of  the  justice  upon  the  merits, 
determining  all  questions  arising  on  the  law  and 
the  evidence,  and  render  such  judflrment  or  make 
■uch  order  upon  the  whole  matter  as  law  and  justice 
may  require.  Bee  v.  Seaman.  36  W.  Va.  381,  15  S>  E. 
Bep.  ITS. 

The  statutory  remedy  of  certiorari  to  judfirments  of 
justices  in  civil  cases  is  merely  a  form  of  appeal. 
Parsons  V.  Anltman,  45  W.  Va.  473,  31  S.  E.  Rep.  985. 
The  two  have  therefore  become,* so  far  as  applied 
to  the  review  of  civil  cases  before  justices,  synony- 
Bioas  terms,  except  that  the  certiorari  appeal  is 
granted  as  a  matter  of  sound  discretion,  and  the 
appeal  certiorari  is  granted  as  a  matter  of  rlsrht 
Parsons  V.  Anltman.  45  W.  Va.  473,  31 S.  E.  Rep.  985. 
The  remedy  by  writ  of  certiorari,  sriven  by  ch. 
no  of  the  Code,  to  review  the  judgment  of  a  jus- 
tice, is  not  ffiven  as  a  matter  of  rlffht.  but  is  awarded 
by  the  court,  or  judge,  for  cause,  on  proper  case 
shown-  Harrow  v.  Ohio  River  R.  Co..  38  W.  Va.  711, 
18  &E.  Rep.  096. 

The  writ  of  certiorari,  when  awarded  in  civil  cases 
before  justices,  under  §|2,  8,  ch.  110,  Code,  Is  an 
apiwllate  process,  desisrned  to  affect  the  ends  of  jus- 
tice :  and  the  circuit  court  has  a  larg-e  discretion  in 
awarding  the  same,  reviewinsr  judgments,  and 
granting  new  trials  thereunder,  and,  unless  such 
discretion  is  plainly  abused,  the  court  of  appeals 
cannot  interfere  therewith.  Michaelson  v.  Cautley, 
«  W.  Va.  58S.  82  S.  E.  Rep.  170. 

Where  a  cause  is  removed  after  verdict  and  judg- 
ment from  a  justice's  court  on  a  writ  of  certiorari  to 
the  circuit  court,  under  the  third  section  of  chapter 
ISIof  the  Acts  of  1882,  upon  the  hearing,  such  circuit 
court  win,  where  there  is  a  certificate  of  the  evi- 
dence Incorporated  in  a  bill  of  exceptions  signed  by 
the  justice,  review  the  judgment  of  the  justice  upon 
the  merits,  and  if  of  opinion  to  reverse  the  judg- 
ment will  direct  a  new  trial  before  a  jury,  unless 
neither  party  requires  a  jury.  Natural  Gas.  Co.  v. 
Healy.  38  W.  Va.  l(&.  10  S.  E.  Rep.  56. 

Upon  the  presentation  to  the  circuit  court  of  a 
petition  for  a  writ  of  certiorari  to  remove  into  said 


court  the  proceedings  in  a  civil  action  before  a  jus- 
tice, an  agreement  between  the  parties  that  said 
petitioner's  application  for  said  writ  should  be  ar- 
gued and  discussed  by  them  before  said  circuit  court 
as  if  the  writ  of  certiorari  had  been  in  fact  issued, 
and  due  return  had  been  made  thereto,  the  record, 
proceedings  and  judgment  in  said  civil  action  before 
said  justice  having  been  transmitted  to  and  removed 
into  the  circuit  court  in  pursuance  of  such  agree- 
ment, will  not  bring  the  case  before  the  circuit  court 
for  review  on  its  merits,  but  brings  up  the  trans- 
script  for  the  purpose  of  determinioiT  whether  the 
application  should  be  granted.  State  v.  Larue,  37  W. 
Va.  888,  17  S.  £.  Rep.  397. 

(a)  Form  of  Writ.— Where  no  objection  is  made  to 
the  form  of  a  writ  of  certiorari  in  the  circuit  court, 
it  is  too  late  to  object  in  the  court  of  appeals.  Burke 
V.  Supervisors,  4  W.  Va.  371. 

(3)  Motion  to  Qnash.- In  a  proper  case  the  writ 
may,  on  motion,  be  superseded  before  its  return,  as 
on  the  ground  that  it  was  improvldently  awarded  ; 
and  by  motion  to  quash,  it  may  be  quashed  on  any 
proper  ground  after  the  return.  The  language  of 
the  motion  is  not  material,  so  that  it  gives  notice  of 
the  thing  asked  to  be  done  ;  nor  the  language  of  the 
order  of  the  court,  if  it  properly  directs  that  It  be 
done.  Long  v.  Ohio  River  R.  Co.,  85  W.  Va.  838,  13  S. 
E.  Rep.  1010. 

(4)  The  Record.— When  a  writ  of  certiorari  under  the 
statute  is  awarded  to  a  justice  to  review  his  judg- 
ment, in  order  to  respond  to  the  exigency  of  the 
writ,  he  must  certify  and  send  the  record  as  the  writ 
finds  it.  As  the  record  is  when  the  writ  reaches  him , 
so  it  must  be  certified  and  sent  It  is  then  too  late 
to  make  contemplated  or  intended  certificates  of 
facts  and  bills  of  exception  parts  of  such  record,  but 
it  must  be  sent  up  as  it  is,  without  increase  or  diminu- 
tion.   Bee  V.  Seaman.  36  W.  Va.  381, 15  S.  E.  Rep.  173. 

(5)  Proceedings  after  Reversal.— Under  the  West 
Virginia  statute,  the  writ  lies  after  judgment,  and 
the  circuit  court,  after  reversing  the  judgment 
complained  of,  retains  it  for  final  disposition,  if  the 
amount  in  controversy  is  more  than  $15.  Long  v. 
Ohio  River  R.  Co..  35  W.  Va.  333,  18  S.  E.  Rep.  1010. 

(6)  Amendment  of  Summons.— Upon  a  writ  of  cer- 
tiorari from  a  judgment  of  a  justice,  the  circuit 
court  may  allow  the  return  on  the  summons  issued 
by  the  justice  to  be  amended.  McClure-Mabie  Lum- 
ber Co.  V.  Brooks,  46  W.  Va.  732.  34  S.  E.  Rep.  921. 

(7)  Return  to  Writ— Before  hearing  a  case,  matter, 
or  proceeding  removed  by  certiorari  from  an  Infe- 
rior tribunal,  the  circuit  court  should  require  a 
formal  legal  return  thereto  to  be  made  by  the  offi- 
cers to  whom  tbe  same  is  directed,  unless  such  re- 
turn Is  waived  by  the  parties  to  such  case,  matter, 
or  proceeding.  Cushwa  v.  Lamar,  45  W.  Va.  826,  32 
S.  E.  Rep.  10. 

Generally  the  return  to  the  writ  is  conclusive 
and  no  extrinsic  evidence  will  be  received  either 
to  support  or  overthrow  the  proceeding  which  i» 
sought  to  be  reviewed.  Poe  v.  Machine  Works,  24 
W.  Va.  517. 

Defective  Return.— The  fact  that  the  return  of  the 
writ  of  certiorari  is  made  by  one  of  the  justices  of 
the  county  court  and  not  by  the  president  is  no 
ground  for  the  dismissal  of  the  case  by  the  circuit 
court,  but  that  court  should  order  a  new  writ  to  be 
served  on  the  president  and  require  him  to  make 
a  return.    Bd.  of  Ed.  v.  Hopkins,  19  W.  Va.  84. 

(8)  Petition  for  Writ.— The  petition  for  the  writ 
should  disclose  a  proper  case  upon  its  face,  and 
when  issued  it  may  be  dismissed  without  a  hearing* 
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when  improvidently  awarded.  Lonff  ▼.  Ohio  River 
R.  Ck).,  85  W.  Va.  888. 18  S.  E.  Rep.  1010. 

Must  Be  Preiented  within  Teo  Dasrs.— in  applying 
to  the  circuit  court  for  a  writ  of  certiorari  to  the 
judfirmentof  a  Justice,  under  ch  110  of  the  Gode 
of  West  Virginia,  the  general  rule  is  that  the  peti- 
tioner must  present  his  petition  within  ten  days 
after  the  judgment  complained  of  is  rendered, 
accordinsr  to  the  analogy  of  appeals  in  S  104.  ch. 
80  of  the  Code.  Lonfir  v.  Ohio  River  R.  Co.,  85  W. 
Va.  888,  13  S.  E.  Rep.  1010:  State  v.  Larue,  37  W.  Va. 
828,  17  S.  E.  Rep.  897;  Morgan  v.  Ohio  River  R.  Co.. 
SOW.  Va.  17.  19  S.  E.  Rep.  588;  Womer  v.  Ravens- 
wood,  etc.,  R.  Co..  87  W.  Va.  287,  16  S.  E.  Rep.  488: 
Bee  V.  Seaman,  86  W.  Va.  881,  15  S.  E.  Rep.  ITS. 

Where  the  petition  for,  and  the  writ  of  certiorari 
to,  the  judgment  of  a  justice  ^hows  that  it  was  not 
applied  for  within  ten  days  after  the  judgment  was 
entered,  it  should  not  be  granted,  unless  good 
cause  be  shown  why  the  writ  was  not  applied  for 
within  ten  days :  and,  if  so  issued  after  the  time  with- 
out such  showing,  it  should  be  quashed  as  improvi- 
dently awarded.  Arnold  v.  Lewis  County  Court,  88 
W.  Va.  142,  18  S.  E.  Rep.  476. 

Waiver  of  Objection.— The  defendant  in  a  writ  of 
certiorari  to  a  justice's  decision  does  not  waive  the 
objection  that  it  was  not  taken  within  ten  days,  by 
appearing  to  the  writ,  without  a  motion  to  quash  or 
dismiss,  or  even  by  consenting  to  a  continuance. 
Morsran  v.  Ohio  River  R.  Co.,  89  W.  Va.  17,  19  S.  £. 
Rep.  588. 

(9)  Showing  Qood  Canje.— It  was  held  in  Morgan  v. 
Ohio  River  R.  Co..  89  W.  Va.  t7, 19  S.  E.  Rep.  588,  that 
the  *'good  cause"  must  be  shown  by  written  evidence 
on  a  writ  of  certiorari  from  a  justice  as  well  as  on  an 
ajn)€al. 

As  to  what  constitutes  "good  cause,"  see  eupra, 
"Appeal  from  Justice." 

c.  Juritdictional  Amount. 

In  Virginia. 

Under  Rev.  Code  1819.— Where  there  was  a  judg- 
ment of  a  Justice  of  the  peace,  affirmed  by  the 
county  court,  for  debt,  principal,  interest,  damages 
and  costs  not  amounting  to  88  dollars  88  cents:  it 
was  held  that  the  circuit  court  had  no  appellate 
jurisdiction  to  review  such  Judgment,  by  certiorari 
or  otherwise.    Hay  v.  Pistor,  2  Leigh  707. 

Under  Code  iSSy.-Under  S  2947  of  the  Code  Va. 
1887,  there  can  be  no  appeal  from  the  judgment  of  a 
justice,  unless  the  matter  in  controversy,  exclusive 
of  interest  and  costs,  is  of  greater  amount  or  value 
than  ten  dollars.  Norfolk,  etc.,  R.  Co.  v.  Clark,  92 
Va.  118,  22  S.  E.  Rep.  807. 

in  West  Virginia.— Where  a  justice  in  a  suit  involv- 
ing a  matter  merely  pecuniary  not  exceeding  8i5, 
has  jurisdiction  of  the  subject-matter  and  of  the 
person,  and  renders  a  bona  Me  judgment  on  the 
merits  clearly  wrong,  but  within  the  scope  of  his 
legitimate  powers,  the  circuit  court  will  not  upon  a 
writ  of  certiorari  i.ssued  in  the  exercise  of  its  origi- 
nal supervisory  jurisdiction  conferred  by  the  con- 
stitutlon.  review  and  reverse  such  judgment,  but 
will  dismiss  the  writ,  as  improvidently  awarded. 
Wilson  V.  West  Virginia,  C.  &  P.  Ry.  Co.,  38  W.  Va. 
212.  18  S.  E.  Rep.  577. 

Costs.  -Under  Code  1887.  S  2947,  costs  are  not  to  be 
computed  as  a  part  of  the  matter  in  controversy  in 
determining  the  right  of  appeal  from  a  judgment 
of  a  justice  of  the  peace.  Shafer  v.  Chesapeake, 
etc.,  R.  Co..  2  Va.  Dec  252. 

Trial  by  Jury. -On  the  trial  of  an  appeal,  in  the 
circuit  court,  from  the  judgment  of  a  justice,  where 


the  amount  in  controversy  exceeds  180,  If  required 
by  either  party,  a  jury  of  twelve  men  will  be  selected 
and  Impanelled  to  try  the  casein  like  manner  as 
other  juries  are  selected  and  impanelled  in  said 
court.  Lovings  v.  Norfolk  &  W.  Ry.  Co.,  47  W.  Va. 
588.  85  S.  E.  Rep.  962. 

Section  169.  ch.  50  of  the  Code  of  West  Virginia,  in 
so  far  only  as  it  authorizes  a  jury  of  six  men  to  try 
in  the  circuit  court,  appeals  from  judgments  of 
justices,  is  unconstitutional  and  void.  Lovlngs  t. 
Norfolk  &  W.  Ry.  Co..  47  W.  Va.  582.  85  S.  E.  Rep.  9«L 

d.  Cases  Tried  by  Jury.— 'So  fact  tried  in  a  drll  ac- 
tion by  a  jury  of  six.persons  before  a  justice  can  te 
retried  de  novo  by  the  circuit  court,  or  otherwise 
than  according  to  the  rules  of  the  common  lav. 
Hall  V.  Wadsworth.  80  W.  Va.  56.  S  S.  E.  Rep.  89. 

Where  a  case  has  been  tried  by  a  jury  of  six  be- 
fore a  justice  as  provided  by  S  18,  arL  III  of  the 
Constitution  of  W.  Va.,  no  appeal  can  be  taken  to 
the  circuit  court,  the  same  section  declaring  tbat 
"No  fact  tried  by  a  jury  shall  be  otherwise  re«c- 
amined,  in  any  case,  than  according  to  the  rules  of 
the  common  law'* ;  hence,  no  provision  having  been 
made  for  allowing  a  writ  0/ error  in  such  cases,  snch 
a  judgment  cannot  be  reviewed  in  any  way.  Bar- 
low Y.  Daniels.  25  W.  Va.  612  :  Barker  v.  Walton.  SI 
W.  Va.  468,  7  S.  E.  Rep.  468. 

It  makes  no  difference  that  the  defendant  msike* 
no  defense  before  the  justice.  Hickman  v.  Bail- 
road  Co.,  80  W.  Va.  286,  4  S.  E.  Rep.  664  ;  Vandervort 
V.  Fouse,  80  W.  Va.  826,  4  S.  E.  Rep.  660. 

Hence  a  mandamus  will  not  lie  to  compel  him  to 
grant  an  appeal.  Woodford  v.  Hull,  81  W.  Va.  470, 7 
S.  E.  Rep.  450. 

But  in  Richmond  v.  Henderson,  48  W.  Va.  889, 87  S. 
E.  Rep.  658,  this  was  overruled,  and  it  was  held  that 
an  api>eal  lies  from  the  judgment  of  a  justice  ren- 
dered upon  the  verdict  of  a  jury  of  six,  just  as  in 
cases  tried  by  him  without  a  jury,  and  the  writ  of 
certiorari  does  not  lie  in  such  case. 

Where  a  party,  against  whom  a  judgment  was 
rendered  by  a  justice  of  the  peace  on  the  verdict  of 
a  j  ury,  obtained  a  writ  of  certiorari,  and  removed 
the  same  into^the  circuit  court  to  be  reviewed,  be- 
fore the  decision  of  the  case  of  Richmond  v.  Hendcr- 
son,  48  W.  Va.  889,  87  S.  E.  Rep.  658,  and  said  judg- 
ment was  affirmed  by  the  circuit  court,  and  a  writ 
of  error  awarded  by  the  court  of  appeals,  before 
said  decision  of  Richmond  v.  Henderson,  and  tbe 
plaintiff  in  error  has  asked  that  said  certiorari  be 
treated  as  an  appeal,  the  judgment  of  the  circuit 
court  will  be  reversed,  and  the  case  remanded, 
with  directions  to  treat  it  as  being  in  said  clrcait 
court  on  appeal,  and  proceed  with  it  accordinglj. 
Harbert  v.  Monongahela  River  R.  Co..  60  W.  Va.  85S. 
40  S.  E.  Rep.  877. 

e.  Harmless  Error.— If  there  has  been  a  full  and 
fair  trial  on  the  merits  of  the  controversy  In  a  civil 
action  commenced  before  a  justice,  the  judgment 
will  not  be  reversed  for  mere  technical  errors,  not 
prejudicial  to  the  fairness  of  such  trial.  Furbee  v. 
Shay,  46  W.  Va.  786,  84  S.  E.  Rep.  746. 

When  there  is  no  note  in  the  record  of  the  lllinr 
of  a  complaint  or  answer  In  an  action  originating 
before  a  justice,  but  there  is  copied  into  the  record 
both  a  complaint  by  the  plaintiff  and  an  answer  by 
the  defendant,  signed  by  them  respectively,  with 
which  the  evidence  of  the  parties  adduced  on  the 
trial  is  entirely  consistent,  and  the  record  shows 
there  was  a  full  and  fair  trial,  the  appellate  court 
will  presume  that  the  pleadingswere  so  made  np. 
Griffin  V.  Haught,  45  W.  Va.  460,  81  S.  £.  Rep.  967. 
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Where  a  party  after  obtaininflr  an  appeal  from  a 
Judirment  of  a  justice,  appeared  in  tbe  circuit  court 
and  moved  the  court  to  quash  the  return  on  the 
process  in  the  Justice's  court  on  the  ground  that  it 
did  not  appear  that  the  person  who  served  the  proc- 
ess was  a  special  constable,  and,  on  the  motion 
beinff  overruled,  defended  the  suit  and  had  a  fair 
trial,  it  was  held  that  the  circuit  court  did  not  err. 
Johnson  v.  McCoy,  S8  W.  Va.  66£,  9  S.  E.  Rep.  887. 

Although  the  Jury,  upon  an  appeal  to  the  circuit 
court  from  a  justice  of  the  peace*  were  sworn ''to 
try  the  issue  Joined"  and  not  "to  try  whether  he 
unlawfully  withheld  the  premises  in  controversy," 
where  It  appears  that  the  case  was  tried  on  the  mer- 
its without  objection  and  no  injustice  was  done  to 
the  plaintiff  in  error,  the  judjrment  will  not  be  re- 
versed for  such  technicality.  Chancey  t.  Smith,  26 
W.  Va.  KM. 

5.  APPEALS  FBOM  CouNTT  CouBT.— Whcrevcr  the 
action  of  the  county  court  is  judicial  in  its  nature,  it 
is  reviewable  by  the  circuit  court  by  certiorari. 
Potee t  V.  County  of  Cabell,  80  W.  Va.  56,  8  S.  £.  Rep. 
97. 

But  where  the  power  conferred  on  the  county 
courtsisnot  judicial,  but  legislative,  or  executive, 
neither  the  circuit  court  nor  the  supreme  court  of 
appeals  can  review  the  final  order  of  the  county 
court  in  such  cases.  Poteet  v.  County  of  Cabell,  80 
W.  Va.  66.  8  S.  E.  Rep.  97. 

The  addition  to  ||  10,  12,  ch.  47.  Code  1878,  allow- 
tag  appeals-  to  the  circuit  courts  where  the  de* 
dslon  complained  of  is  upon  an  order  made  by  the 
county  court  or  the  judoe  thereof,  has  no  application 
to  orders  made  by  the  county  court  when  composed 
of  justices  of  the  peace  under  the  old  constitution. 
Dlowiddie  County  v.  Stuart,  28  Qratt  620. 

CsodeauMtton  ProcMdlniT*.— The  circuit  court  has 
jurisdiction  to  award  a  writ  of  supersedeas  to  the 
judgment  of  a  county  court  in  a  proceeding  under 
S  15  of  the  act  incorporating  the  Chesapeake  & 
Ohio  Canal  Company  to  condemn  lands.  Ches.,  etc. 
Canal  Co.  v.  Hoye,  2  Oratt  511. 

Order  OrantliiK  Appeal  from  Jnstke.— The  order  of 
acounty  court  ffrantinsT  an  appeal  from  the  judff- 
mentof  a  justice  is  reviewable  both  in  the  circuit 
court  and  in  the  court  of  appeals.  Ruffner  v.  Love, 
24  W.  Va.  181. 

Cases  Reaoved  from  Justice's  Court.— Where  a  war- 
rant Is  brouffht  before  a  justice  upon  a  claim  ex- 
ceedlnff  twenty  dollars,  and  upon  the  application  of 
the  defendant  before  trial,  it  Is  removed  to  the 
county  court,  an  appeal  lies  to  the  circuit  court 
from  the  judgment  of  the  county  court  in  the  case. 
Carter  v.  Kelly,  88  Gratt  787. 

Csutested  Blectloii  Casesw— But  the  statute  of  1878 
beiosr  silent  as  to  the  cases  in  which  a  writ  of  error 
or  sapersedeas  may  be  awarded  to  the  judsrment 
of  a  eowUy  court,  the  common-law  rule  is  in  force 
and  the  reviewal  must  be  by  certiorari,  in  such 
cases  as  by  the  common  law  would  only  be  reviewed 
in  that  manner,  e.  a.  cases  of  contested  election 
cases  under  the  provision  of  ch.  118,  Acts  1872-8. 
Drydcn  v.  Swinburn,  16  W.  Va.  284;  Fowler  v. 
Thompson.  22  W.  Va.  106;  Dryden  v.  Swinburne.  20 
W.  Va  89. 

5ettiemeat  of  Sheriffs  Account —Althoufirh  the 
wttlement  of  a  sheriff's  account  before  commis- 
tioners,  when  confirmed  by  the  county  court  under 
Acts  W.  Va.  1873-8,  ch.  196,  1 2,  is  only  prima  facie 
correct  and  hence  is  not^noJ.  yet  it  may  be  reviewed 
in  the  circuit  court  by  certiorari,  since  by  i  8,  ch. 
U.of  the  same  acts,  the  circuit  courts  ireexprettlv 


eiven  power  to  supervise  all  proceedinffs  before  the 
county  court  and  this  proceedinir  is  not  excepted. 
Bd.  of  Ed.  V.  Hopkins.  19  W.  Va.  84:  Cunningham  y. 
Squires,  2  W.  Va,  422. 

Relocation  of  County  Seats.— The  action  of  the 
county  court  in  aacertainiuff  and  declarinff  the 
result  of  a  vote  on  the  question  of  the  relocation  of 
a  couny  seat  is  reviewable  by  the  circuit  court  by 
certiorari.  Poteet  v.  County  of  Cabell.  80  W,  Va.  56, 
8  S.  "S.  Rep.  97. 

Refusal  to  Record  Instrument  of  Bmancipatlon.— A 
county  court  refuses  to  admit  an  instrument  of 
emancipation  of  slaves  to  probate  and  record. 
Held,  the  circuit  court  cannot  review  this  judgment, 
by  way  of  appeal,  writ  of  error  or  supersedeas. 
Mann  v.  Qivens,  2  Leiffh  702. 

CrImimU  Cases.— A  writ  of  error  from  a  superior 
court  lies  to  a  judsrment  of  a  county  court  imposinff 
a  fine  for  contempt  of  said  county  court  Stokeley 
Y.  Com.,  1  Va.  Cas.  880. 

Where  Appeal  Is  Taken  Also.— if  the  *  superior 
court  of  chancery  grants  a  certiorari  to  remove  a 
cause,  and  the  county  court  proceeds  to  a  decree, 
upon  an  appeal  from  that  decree,  the  superior  court 
of  chancery  may  hear  the  appeal  and  certiorari 
together,  and  make  the  proper  decree  upon  the 
whole  cause.    Anthony  v.  Oldacre.  4  Call  489. 

Jurlsdictlondl  Amount— The  Rev.  Code,  vol.  1.  ch. 
66.  limited  appeals  fix>m  the  county  courts  to  tbe 
district  courts  to  such  personal  actions  as  were  of 
the  value  of  ten  pounds,  leaving  the  riffht  as  at  com* 
mon  law  in  real  and  mixed  actions.  Winfffield  v. 
Crenshaw.  8  H.  A  M.  245. 

In  Clapham  v.  Lewis.  1  Va.  Cas.  182,  a  writ  of  su* 
persedeas  was  held  to  have  been  properly  granted 
by  a  circuit  court  to  the  judfirment  of  a  county  court, 
althouffh  the  principal  exclusive  of  the  interest  for 
which  the  judgment  was  rendered,  was  less  than 
the  prescribed  amount  ffivinff  jurisdiction. 

The  question  arose  under  S  56  of  the  district  court 
law.  1  Rev.  Code,  p.  82,  which  authorizes  a  super- 
sedeas, where  the  value  of  the  judgment  is  $88.88. 

4.  Appbals  rBOM  Dbcision  or  Ma  you.— No  writ  of 
error  will  lie  to  a  judgment  by  the  mayor  of  a  city, 
proceeding  as  an  ex  officio  justice  of  the  peace,  in 
the  summary  mode  authorized  by  statute  in  case  of 
the  violation  of  a  city  ordinance.  Acts  1881,  ch.  6. 
SI  231-8,  such  proceedings  not  being  according  to  the 
course  of  the  common  law.  Ridgway  v.  Hinton,  25 
W.  Va.  664. 

5.  Appvalb  from  Dbcision  of  Rboobdbb.— Where 
municipal  courts  and  other  inferior  courts  which 
have  no  juries  are  established,  the  right  of  trial  by 
jursT  must  be  retained  by  granting  appeals  to  courts 
where  trial  by  jury  may  be  had.  Nor  can  this 
riffht  of  appeal  be  clogged  by  unreasonable  restric- 
tions, which  would  operate  as  a  substantial  denial  of 
the  right  of  trial  by  jury,  though  it  may  be  limited 
as  to  time,  and  reasonable  security  may  be  required 
for  appearance  or  for  the  payment  of  the  fine,  if 
affirmed  by  the  higher  court  Jelly  y.  Dils,  27  W. 
Va.  867. 

6.  Appbals  from  Decision  of  Citt  Covscvl.— Cer- 
tiorari Is  the  proper  remedy  to  review  the  action  of 
a  city  council  under  §  28,  ch.  47,  Code  W.  Va..  in  de- 
claring the  running  of  a  "merry-go-round"  a  nui- 
sance, the  statute  giving  no  appeal  in  such  cases. 
Davis  V.  Davis,  40  W.  Va.  464.  21   S.  E.  Rep.  906i 

7.  APPB4.L  FROM  Decision  of  Board  of  Supbryis- 
ors.— An  appeal  from  a  decision  of  the  board  of 
supervisors  of  a  county,  rejecting  a  claim  arising 
under  an  order  of  a  county  court,  made  in  1862,  is 
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properly  ta^en  to  the  county  court  of  the  county. 
Dinwiddle  County  y.  Stuart,  28  Gratt.  BM. 

a  Appbai>  from  Dbcision  or  County  Commission- 
■BS.— So  where  the  county  commissioners  are  con- 
vened as  a  returnlnsr  board  to  ascertain  the  result 
of  an  election,  no  provision  belnff  made  for  a  review 
of  their  proceedlnurs  by  motion,  appeal,  writ  of  error 
or  supersedeas.  If  its  decisions  cannot  be  reviewed 
by  eerliorari  they  cannot  be  reviewed  atalL  The 
appeal  allowed  from  a  flnal  order  of  the  county 
court  In  a  contested  election  case,  is  another  and 
different  case.  Chenowith  v.  Commissioners,  26  W. 
Va.  sao. 

The  rulinfiTs  of  the  commissioners  of  a  county  sit- 
tinsr  as  a  board  of  canvassers,  after  an  election,  to 
ascertain  the  result  thereof  in  the  county,  are  sub- 
ject to  review  by  the  circuit  court  on  writ  of  eertio- 
rarL  Alderson  v.  Commissioners,  81  W.  Va.  d38,  8 
S.  E.  Rep.  274. 

Any  candidate  voted  for  at  an  election  has  the 
right,  by 'himself  or  attorney,  to  be  present  at  the 
counting  of  the  votes,  and  request  the  commission- 
ers to  ffive  him  a  bill  of  exceptions  to  their  rullnfirs 
against  him  ;  and  he  thus  becomes  a  party  to  the 
proceedings,  and  has  the  right  to  have  the  rulings 
of  such  commissioners  reviewed  on  certiorari.  Al- 
derson V.  Commissioners,  81  W.  Va.  688,  8  S.  E.  Rep. 

274. 

9.  Appeal  tbom  Corporation  Court.— Corpo- 
ration and  hustings  courts  are  of  co-ordinate  dig- 
nity with  circuit  courts,  by  virtue  of  art  VI,  I 
14,  Constitution  of  Virginia,  and  no  right  of 
appeal  from  the  former  to  the  latter  can  be  con- 
ferred by  the  legislature.  Section  5  of  the  act,  ap- 
proved March  6,  1890  (Acts  1889-90.  p.  197)  as  amended 
by  an  act  passed  March  7,  1900  (Acts  189^1900,  p.  1202), 
attempting  to  confer  such  right  of  appeal  is  there- 
fore unconstitutional,  and  the  court  of  appeals  will, 
by  writ  of  prohibition,  prevent  the  circuit  courts 
from  entertaining  such  appeals.  Watson  v.  Black- 
stone,  98  Va.  618,  88  S.  E.  Rep.  989. 

10.  APPEAL.  FROM  AUDITOR.— Appeals  from  the 
auditor  are  not  confined  to  pleadings,  as  In  ordi- 
nary cases  ;  and  therefore,  for  the  sake  of  Justice, 
new  evidence  Is  received,  In  the,  court  of  appeals,  to 
show  that  the  acts  required  by  the  opinion  of  the 
court,  have  been  performed  by  the  petitioners. 
Com.  V.  Banks.  4  Call  838. 

An  appeal  lies,  in  all  cases  from  the  decision  of  the 
auditor,  to  the  high  court  of  chancery  or  to  the  Rich- 
mond district  court  according  to  the  nature  of  the 
case;  In  matters  of  account,  a  technical  appeal,  in 
all  other  cases,  a  petition.  Com.  v.  Beaumarchals,  8 
Call  122  ;  Attorney  General  v.  Turpln,  3  H.  &  M.  548  : 
Com.  V.  Bank,  2  Rob.  787. 

11.  Review  in  Appbix.atb  Court. 

a.  OenerallV'—Wtiere  a  record  and  Judgment  of  a 
Justice  Is  removed  and  returned  to  the  circuit  court 
on  writ  of  certiorari  Issued  under  chapter  110  of  the 
Code  (Ed.  1891),  It  Is  the  duty  of  the  clerk,  upon  re- 
ceiving it,  to  file  and  docket  the  case  in  the  same 
manner  that  other  cases  are  docketed,  and  upon  the 
hearing,  the  circuit  court  should  review  such  Judg- 
ment upon  the  merits,  determine  all  questions 
arising  on  the  law  and  the  evidence,  and  render  such 
Judgment  or  make  such  order  upon  the  whole  matter 
as  law  and  Justice  may  require  ;  and  it  is  error  in 
the  court  to  have  the  case  tried  by  a  Jury  without 
having  first  reviewed  such  Judgment.  Arnold  v. 
Lewis  Ounty  Court.  88  W.  Va.  142,  18  S.  E.  Rep.  476. 

Now,  by  the  West  Virginia  statute  in  every  case 
before  a  Justice,  the  record  or  proceeding  may  af- 


ter a  Judgment  or  final  order  therein  be  removed 
by  a  writ  of  certiorari  to  the  circnit  court  of  the 
county  in  which  such  Judgment  was  rendered. ex- 
cept where  the  amount  in  controversy,  exclusive  of 
interest  and  costs,  does  not  exceed  $15.  Upon  tlie 
hearing,  such  circuit  court  shall,  in  addition  to  de- 
termining such  questions  as  might  have  been 
determined  upon,  a  certiorari,  as  the  law  heretofore 
was,  review  such  Judgment  of  the  Justice  upon  the 
merits,  determining  all  questions  arising  on  the 
law  and  evidence,  and  render  such  Judgment  or 
make  such  order  upon  the  whole  matter  as  law  and 
Justice  may  require  ;  and  to  enable  it  to  do  this  the 
methods  of  procedure  In  the  circuit  court  are  made 
to  apply  to  the  proceedings  before  the  Justice :  that 
is,  the  Justice  shall,  upon  request  of  either  party,  in 
a  civil  case,  matter,  or  proceeding,  certify  the  evi- 
dence, if  any,  which  may  have  been  heard,  and  sign 
bills  of  exception,  setting  forth  any  rulings  or  or- 
ders which  may  not  otherwise  appear  of  record- 
Such  certificate  of  evidence  and  bills  of  exceptions 
shall  be  a  part  of  the  record,  and  as  such  be  removed 
and  returned  to  the  circuit  court.  Then  the  circuit 
court  will  confirm  the  Judgment  of  the  JuAtfce.  if, 
upon  the  whole  matter,  law  and  Justice  may  require 
It  but.  If  not,  reverse  it,  and  set  it  and  the  verdicti>f 
the  Jury  aside,  grant  a  new  trial,  or  make  such 
other  order  as  the  case  may  require.  But  If  the 
Judgment  of  the  Justice  and  verdict  of  the  Jury  are 
set  aside,  the  case  shall  be  retained  in  the  circuit 
court,  and  disposed  of  as  if  originally  lirought 
therein.  Here  the  writ  comes  back  to  Its  original 
use  and  purpose  as  it  was  In  like  cases  at  common 
law  ;  having  first  answered  the  additional  purpose 
of  appeal  in  Jury  cases,  under  chapter  sa  Bee  v. 
Seaman.  86  W.  Va.  881, 15  S.  E.  Rep.  173. 

b.  Errort  Correctible.— The  general  rule  was.  thai, 
upon  certiorari  to  an  Inferior  court,  the  court  from 
which  the  writ  Issues  will  only  Inquire  Into  errors 
and  defects  which  go  to  the  Jurisdiction  of  the  court 
below,  and  for  all  other  errors  and  irregularities 
the  party  must  resort  to  his  remedy  by  appeal  or 
writ  of  error.  But  in  West  Virginia,  if  the  inferior 
tribunal  proceeds  in  a  summary  manner  and  not 
according  to  the  course  of  the  common  law,  and 
there  is  no  remedy  by  appeal  or  writ  of  error,  then 
the  courts  will  consider  other  than  jurisdictional 
questions.  Poe  v.  Machine  Works,  24  W.  Va.  517; 
Chenowith  v.  Commissioners.  96  W.  Va.  230. 

Prior  to  the  enactment  of  !  3.  ch.  110.  Code  1887. 
although  the  appellate  court  could  review  all  ques- 
tions of  Jurisdiction  and  regularity  of  proceeding 
and  decide  all  questions  of  law  and  fact  and  render 
such  Judgment,  In  case  of  reversal,  as  the  lowei 
court  ought  to  have  rendered.  It  was  doubtful 
whether  It  could  consider  evidence  and  reverse 
findings  of  fact  by  Jury  or  court,  but  now  the  stat* 
ute  provides  for  embodying  in  the  record  the 
evidence  and  all  questions  passed  upon  in  the  lower 
court  and  requires  the  appellate  court  to  pass  on  all 
questions  arising  on  law  and  evidence  and  render 
such  Judgment  as  the  lower  court  should  have  done 
without  remanding.  Morgan  v.  Ohio  River  R.  Co., 
89  W.  Va.  17.  19  S.  E.  Rep.  588. 

The  appellate  court  in  cases  brought  before  them 
by  tf«r<torarf  may  review  and  correct  the  errors  of 
the  inferior  court,  not  only  when  these  errors  are 
errors  on  questions  of  Jurisdiction,  power  and 
authority  of  the  Inferior  tribunal,  or  on  questions 
of  the  regularity  of  the  proceedings,  but  also  when 
there  were  any  errors  of  law  in  their  proceedings 
or  any  action  taken  by  them  on  erroneous  prlnd- 
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I>les  or  in  tlie  absence  of  all  evldeoce  to  justify  it. 
Dryden  v.  Swinburne,  20  W,  Va.  89. 

IQ  Dryden  v.  Swinbum,  15  W.  Va.  284,  Orbkn,  P.. 
aald:  "Reason  and  authority  both  sustain  the 
position  that  when  a  case  Is  brouffht  before  a 
superior  court  by  certiorari  from  the  Judflrment  of 
an  Inferior  court  of  record,  the  judgment  of  the 
superior  court  should  not  be  confined  simply  to  an 
afflrmance  or  reversal  of  the  decision  of  the  inferior 
court  of  record  but  in  such  case  the  superior  court 
iiuffht  in  cases  of  a  reversal  of  an  inferior  court, 
either  to  remand  the  cause  to  be  further  proceeded 
with  or  enter  such  judgment  as  the  court  below 
oucht  to  have  done  in  a  case  brousrht  before  it  by  a 
writ  of  error.  And  S  36,  ch.  17,  Acts  1872-3  W.  Va., 
does  not  apply,  since  that  chapter  applies  only  to 
writs  of  error  and  not  to  writs  of  certiorari."  Fow- 
ler V.  Thompson,  tt  W.  Va.  lOd. 

c  If^formal  Flea.— la  an  action  commenced  before 
a  justice,  and  taken  by  appeal  to  the  circuit  court 
if  the  defendant  files  an  informal  plea  which  sets 
op  a  valid  defense  to  the  action,  the  circuit  court 
should  not  deny  him  the  benefit  of  his  defense  when 
the  plea  is  such  that  a  person  of  common  under- 
standing may  know  what  is  intended  by  it  Jones 
V.  Browse.  32  W.  Va.  444,  9  S.  E.  Rep.  873. 

d.  Amendment  of  PUctdino.—li  a  party  during  trial  of 
an  appeal  from  a  justice  is  entitled  to  amend  his 
pleadings,  that  ricrht  cannot  be  made  to  depend 
solely  on  whether  the  adverse  party  is  then  ready 
to  proceed  with  the  trial.  If  such  amendment 
would  be  a  surprise  to  the  other  party,  a  continu- 
ance will  obviate  that  objection.  Powell  v.  Love, 
IIW.Va.ftB.  14  S.  £.  Rep.  405. 

If  an  appeal  is  taken,  new  or  amended  pleadings 
in  writinff  ma3',  if  substantial  justice  requires  it,  be 
filed  in  the  circuit  court,  or  the  case  may  be  tried 
OD  the  pleadings  before  the  justice  or,  when  oral. 
on  the  brief  note  of  their  contents  on  the  justice's 
docket.  Bat  whether  written  pleadings  be  filed 
before  the  Justice  or  in  the  circuit  court,  they  need 
not  be  of  any  particular  form  but  must  be  such  as 
to  enable  a  person  of  common  understanding  to 
know  what  was  intended.  Poole  v.  Dll worth.  26  W. 
Vases. 

«.  Sew  Jffpidence  in  Superior  C'our^.— Although,  in 
controversies  concerning  mills,  wills,  roads,  the 
probate  of  wills,  and  granting  of  administrations, 
the  superior  court  of  law,  to  which  an  appeal  is 
taken  from  the  county  or  corporation  court,  may 
bear  new  evidence  upon  questions  submitted  to  its 
revisal  by  the  record,  it  ought  not  to  receive  any 
evidence,  bnt  that  of  the  record  itself,  to  prove  what 
qaesUons  were  in  fact  tried  in  the  court  below. 
Bohn  V.  Sheppard,  4  Slunf.  403. 

/.  Where  Jadffment  Is  Reversed. 

Is  VlrsUila.— Where  a  superior  court  reverses  the 
isdgment  of  a  lower  court  it  cannot  retain  the 
cause  for  further  proceedings  without  the  consent 
of  parties,  but  must  send  the  cause  back  to  the 
lower  conrt.    Janey  v.  Blake,  6  Leigh  88. 

In  bastardy  proceedings,  the  county  court  having 
decided  in  favor  of  a  putative  father,  and  the  over- 
leers  of  the  poor  having  spread  the  facts  upon  the 
record  by  an  exception,  and  taken  an  appeal  to  the 
circuit  court,  that  court,  upon  reversing  the  judg- 
ment of  the  county  court,  should  not  send  the  cause 
back  for  a  new  trial,  but  should  render  a  judgment 
in  favor  of  the  overseers  of  the  poor  for  the  amount 
appeartnjT  to  be  due,  but  without  Interest.  WlUard 
▼.  Overseers  of  the  Poor  of  Wood  Ck)unty,  9  Gratt 


If  the  county  court  disregard  the  instruction  of 
the  district  court,  the  latter  court  ought,  upon  the 
second  appeal,  to  retain  the  cause  for  trial  before 
themselves,  and  not  send  it  back  to  the  county 
court.    Fine  v.  Cockshut  6  Call  16. 

In  Smith  V.  Hutchinson,  78  Va.  683,  where  the  cir- 
cuit court  remanded  a  case  to  the  county  court  in- 
stead of  retaining  it,  in  violation  of  §  26,  ch.  178,  Code 
1878  providing  that  "When  any  judgment,  decree  or 
order  of  a  county  court  is  reversed  or  affirmed, 
the  cause  shall  not  be  remanded  to  said  court  for 
further  proceedings,  butshall  be  retained  in  the  cir- 
cuit court,  and  there  proceeded  in.  unless  by  consent 
of  the  parties,  or  for  good  cause  shown,  the  appel- 
late court  direct  otherwise,"  the  court  said :  "We 
do  not  decide  that  the  circuit  court  should,  where  a 
cause  is  remanded  for  trial  in  the  county  court, 
spread  in  its  order  at  large  the  character  of  the 
cause  shown  for  so  doing,  for  to  do  so  would  in  many 
cases  be  inconvenient,  and  would  unnecessarily  cum- 
ber the  record.  It  is  necessary  and  proper,  however, 
that  the  judgment  in  all  such  cases  show  either  that 
it  was  done  for  good  cause  shown,  or  else  by  agree- 
ment of  the  parties."  Such  judgment  will  be  re- 
versed on  appeal  to  the  court  of  appeals.  Petti t  v. 
Cowherd,  83  Va.  20.  1  S.  E.  Rep.  3ftd ;  Thompson  v. 
Carpenter.  88  Va.  702,  14  S.  E.  Rep.  181. 

Where  the  circuit  court  has  reversed  the  order 
of  the  county  court  and  remanded  the  case  for 
further  proceedings  and  adjourned,  the  circuit 
court  has  no  jurisdiction  afterwards  to  set  aside  the 
former  order  and  dispose  of  the  case  on  its  merits 
on  the  ground  that  it  should  have  reUined  the 
cause,  Si  3451-2  being  applicable  only  to  judg- 
ments by  default  or  decree  upon  bill  taken 
for  confessed  and  cases  of  mistake,  mlsrecital  or 
miscalculation,  not  to  the  error  committed  In  this 
case,  of  remanding  the  cause,  when  it  should  have 
retained  and  disposed  of  it.  Thompson  v.  Carpen- 
ter, 88  Va.  702.  14  S.  E.  Rep.  181. 

In  West  VIrglnis.— Where  a  cause  is  brought  be- 
fore a  superior  conrt  by  a  writ  of  error  the  supe- 
rior court  is  not  confined  to  a  simple  afflrmance  or 
reversal  of  the  decision  of  the  inferior  court  of  rec- 
ord, but  in  a  case  of  a  reversal  of  the  judgment  of 
an  inferior  court,  it  ought  either  to  remand  the 
cause  to  be  further  proceeded  with  or  enter  such 
judgment  as  the  court  below  ought  to  have  entered, 
except  that  by  §  22,  ch.  17.  Acts  1872-3.  where  any 
j  udgmen t  of  the  county  cou  r t  is  reversed  or  affirm  ed . 
the  cause  shall  not  be  remanded  to  that  court,  but 
shall  be  retained  in  the  circuit  court  and  be  pro- 
ceeded with  there,  but  this  has  no  application  to  a 
case  reversed  on  a  writ  of  certiorari  Dryden  v. 
Swinburn.  15  W.  Va.  234. 

The  circuit  court,  having  obtained  jurl-sdiction  by 
writ  of  error,  the  statute  authorizes  It  to  retain  the 
case,  and  there  proceed  in  It,  unless,  by  consent  of 
the  parties,  or  for  good  cause  shown,  the  appellate 
court  directs  otherwise.    State  v.  Kyle.  8  W.  Va.  711. 

The  circuit  court  may  In  a  proper  case.  If  justice 
require  it.  set  the  verdict  of  a  jury  aside,  and  award 
a  new  trial,  and  when  the  judgment  of  the  justice  is 
set  aside  the  case  Is  not  sent  back,  but  must  be  re 
talned  in  the  circuit  court,  and  disposed  of  as  if 
originally  brought  therein.  Bee  v.  Seaman,  36  W. 
Va.  381.  15  S.  E.  Rep.  173. 

Before  the  Acts  of  1882,  ch.  163,  upon  reversal  un- 
der a  writ  of  certiorari.  Wit  court  could  simply  re- 
verse and  remand  the  case  to  the  lower  court  to 
enter  a  proper  judgment  or  itself  render  proper 
judgment,  but  by  that  act  the  appellate  court  is  re- 
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quired  to  render  J  uderment  without  remanding,  and. 
by  the  act  of  1889,  if  the  certiorari  is  from  a  justice's 
judgment  and  the  amount  In  controversy  exceed 
$15,  if  the  judgment  of  the  justice  is  set  aside,  the 
cause  must  be  tried  de  novo  in  the  appellate  court. 
Prior  to  that  statute  there  could  be  no  new  trial  in 
the  appellate  court,  but  where  further  proceedings 
were  necessary  beyond  what  a  judgment  rendered 
on  the  record  could  effect,  the  cause  had  to  be  re- 
manded. But  none  of  these  changes  render  the 
judgment  of  reversal  any  less  final.  Morgan  v. 
Ohio  River  R.  Co..  39  W.  Va.  17,  19  S.  E.  Rep.  588. 

In  Meeks  v.  Windon,  10  W.  Va.  180.  the  court  of 
appeals,  while  declining  to  decide  whether  S  12.  art 
VIII  of  the  Constitution  of  West  Virginia  giving  the 
circuit  courts  supervision  of  all  proceedings  before 
the  county  courts,  by  certiorari,  etc.,  gave  the  cir- 
cuit courts  power  to  correct  errors  appearing  on  the 
face  of  the  record,  in  spite  of  {  29  of  same  article 
making  the  judgment  of  the  county  court  final  on 
all  appeals  from  justices  except  In  certain  excepted 
cases,  and  only  made  such  Judgment  final  on  the 
merits,  held  that  at  any  rate  it  had  no  jurisdiction 
where  no  such  error  is  made  to  appear  by  the  appli- 
cant for  the  writ  of  certiorari,  and  a  writ  of  prohibi- 
tion will  be  granted  to  the  circuit  judge  prohibiting 
him  from  proceeding  with  the  writ  of  certiorari. 

12.  Review  of  Action  or  Cibcutt  Court.— Writ 
of  error  is  the  proper  method  of  bringing  the  action 
of  the  circuit  court  in  refusing  a  writ  of  certiorari  to 
a  judgment  of  a  justice,  before  the  supreme  court 
of  appeals  for  review.  Fouse  v.  Vandervort,  80  W. 
Va.  387,  4  S.  E.  Rep.  298. 

A  writ  of  error  lies  from  the  supreme  court  of  ap- 
peals to  the  order  of  a  judge  of  a  circuit  court 
improperly  refusing  an  appeal  from  the  judgment 
of  a  justice  of  the  peace.  Clark  v.  West  Virginia 
Cent.  &  P.  Ry.  Co.,  60  W.  Va.  1,  40  S.  E.  Rep.  361. 

The  court  of  appeals  has  appellate  jurisdiction  in 
all  cases  of  certiorari  awarded  by  the  circuit  court 
in  review  of  matters  and  proceedings  pending  be- 
fore or  determined  by  a  municipal  council.  Cushwa 
v.  Lamar.  46  W.  Va.  826,  32  S.  E.  Rep.  10. 

A  writ  of  error  lies  to  the  order  of  the  circuit 
court  reversing  the  judgment  of  a  justice,  and  set- 
ting aside  the  verdict  of  a  jury  on  which  such 
judgment  is  founded,  and  directing  a  trial  de  novo. 
Such  writ  will  not  be  sustained  by  the  court  of  ap- 
peals unless  the  circuit  court  has  plainly  erred,  but 
the  judgment  will  be  affirmed.  Cleavenger  v.  Rohr- 
baugh,  46  W.  Va.  148.  82  S.  E.  Rep.  1016. 

Error  Must  Appear  by  the  Record.— On  appeal  from 
a  j  ustlce,  when  a  motion  is  made  by  the  appellee  to 
dismiss  the  appeal  because  improvldently  awarded, 
and  the  motion  is  overruled,  the  appellate  court 
cannot  review  such  ruling,  unless  it  was  objected  to 
and  exception  taken  when  the  ruling  was  made,  or 
the  point  saved,  and  a  bill  of  exceptions  duly  taken, 
showing  the  ruling  complained  of,  or  unless  the 
error  appears  upon  the  record.  Hlnes  v.  Board  of 
Education  of  Springfield  Dist.  49  W.  Va.  426.  38  S.  E. 
Rep.  550. 

B.  IN  CRIMINAL  CASES. 

1.  Generally.- It  is  only  by  the  common-law  writ 
of  error,  and  not  by  appeal  or  supersedeas,  that  the 
judgment  of  an  inferior  court  upon  a  presentment 
for  a  misdemeanor  can  be  reviewed  and  reversed 
by  a  superior  court:  and  the  writ  of  error  may 
issue  without  regard  to  costs  or  the  value  of  the 
judgment,  and  without  the  assent  of  the  common- 
wealth's attorney.    Temple  v.  Com.,  1  Va.  Cas.  163. 

2.  Appbai^  from  Justice.- It  is  error  in  a  county 


court  to  reverse  the  judgment  of  a  justice  and  re- 
mand the  case  to  the  justice  to  be  tried  by  him; 
and  any  subsequent  trial  of  the  case  by  the  justice 
Is  null  and  void.    Read  v.  Com..  24  GratL  618. 

Where,  In  such  case,  the  justice  again  tries  and 
convicts  the  accused,  and  he  again  appeals  to  Uie 
county  court,  the  proceedings  before  the  justice  on 
the  second  trial  being  null,  the  accused  is  In  the 
county  court  upon  the  first  appeal,  and- Is  to  be  tried 
by  a  j  ury  as  if  the  case  h  ad  originated  In  that  court 
Read  V.  Com..  24  Gratt.  618. 

The  accused  having  been  tried  by  a  jury  In  the 
county  court,  and  found  guilty  and  sentenced,  the 
errors  In  the  proceedings  of  the  justice  on  his 
second  trial  cannot  affect  the  judgment  of  the 
county  court    Read  v.  Com..  24  Gratt  618. 

When  to  Be  Taken.— Appeals  from  the  decisions  of 
justices  of  the  peace  in  misdemeanor  cases  must  be 
taken  at  the  time  of  the  rendition  of  the  judgment 
appealed  from.  They  cannot  be  taken  afterwards. 
Combs  V.  Com..  95  Va.  88,  27  S.  E.  Rep.  817. 

Endorsement  pf  **Appear*  on  Warrant. — Where  a 
person  convicted  of  petit  larceny  before  a  justice 
moved  the  county  court  to  review  the  judgment  and 
an  endorsement  on  warrant  showed  that  the  wit- 
nesses had  been  recognized  to  appear  before  the 
county  court  and  after  trial  and  conviction  in  the 
county  court,  the  defendant  objects  that  there  is  no 
Indorsement  of  "appeal**  on  the  warrant  by  the 
justice.  Held,  the  objection  comes  too  late.  Har- 
rison's Case,  81  Va.  491. 

8.  Appeal  from  Decision  or  Mayor.— The  provi- 
sion allowing  appeals  from  the  judgment  of  the 
mayor  of  MoundsvUle,  S  9,  ch.  60.  Acts  W.  Va.  1861 
where  the  fine  exceeds  five  dollars,  or  imprison- 
ment is  imposed,  gives  an  appeal  of  right  and  sup- 
plies the  requirement  of  a  jury  trial  in  such  cases. 
MoundsvUle  v.  FounUln.  27  W.  Va.  182.  206. 

XVIil.  APPEALS  OP  RIGHT. 

A.  CONTROVERSIES  CONCERNING  ROADS.- 
The  law  authorizing  appeals  as  of  right  from 
orders  of  the  county  courts  in  controversies  con- 
cerning roads,  is  applicable  only  to  a  controversy 
concerning  the  establishment  of  a  road,  and  not  to 
a  collateral  controversy  concerning  the  damages 
occasioned  by  a  road  already  established  :  and  in 
such  collateral  controversy,  the  order  of  the  county 
court  can  be  revised  by  the  circuit  court  only  by 
means  of  a  writ  of  supersedeas.  Hancock  t.  R.  ft  P. 
R.  Co.,  3  Gratt  328. 

An  order  overruling  a  motion  to  quash  the  report 
of  a  commission  of  freeholders  appointed  on  the 
application  of  a  turnpike  company  to  assess  the 
damages  caused  by  the  opening  of  a  road,  is  not 
an  order  in  a  "controversy  concerning  a  road" 
within  the  meaning  of  the  Act  April  16,  ISSl.  Sess. 
Acts,  p.  50,  giving  appeals  as  of  right  to  the  circuit 
courts  from  the  orders  of  county  courts  in  contro- 
versies concerning  mills,  roads  and  the  like,  so  that 
an  appeal  will  lie  from  it  as  of  right.  HlU  v.  Salem 
Turnpike  Co.,  1  Rob.  268. 

In  Jeter  v.  Board,  27  Gratt.  910,  the  court  said  that 
an  appeal  lay  as  of  right  from  an  Interlocotory 
order  of  a  county  court  in  a  controversy  concern- 
ing the  establishment  of  a  road,  but  also  held  that 
In  that  case  the  judgment  was  final. 

But  In  Richmond,  etc.,  R.  Co.  v.  Johnson.  90  Va. 
282,  38  S.  E.  Rep.  195.  it  was  held,  expressly  overrul- 
ing the  above  case,  that  %  8453  of  the  Code,  which 
gives  an  appeal  of  right  to  any  person  who  thinks 
himself  aggrieved  bv  an  order  In  a  controversy  con- 
cerning a  roadway  refers  to  ai  final  order  only,  and 
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that  an  order  appolntinsr  commissioners  to  ascer- 
tain a  jost  compensation  is  not  a  final  order  and  no 
appeal  lies  therefrom. 

a  CONTROVERSIES  CONCERNING  WHARVES. 
^Wliere  an  application  for  leave  to  establish  a  wharf 
is  dismissed,  the  applicant  may  appeal  under  %  1,  ch. 
178,  Code  1878.  as  of  ris^ht.  to  the  circuit  court  durinsr 
Che  term  at  which  said  order  was  made,  on  erivinfir 
bond  as  required  by  law  and  may  have  the  case 
heard  de  novo  in  that  court  or  he  may  brinsT  his 
case  up  under  S  2  of  the  same  chapter,  upon  a  writ 
of  error  for  errors  assifirned,  but  in  the  latter  case 
he  is  confined  to  the  record  to  show  error  and  if 
none  appears  the  judmnent  of  the  lower  court  will 
be  presumed  to  have  been  riff ht  The  rule  in  the 
court  of  appeals  will  be  the  same,  so  that  if  the 
circuit  court  erroneously  reversed  the  judgment 
of  the  county  court,  its  judgment  must  be  in  turn 
reversed  and  that  of  the  county  court  affirmed. 
Neale  v.  Farinholt.  79  Va.  54. 

And  thouffh  it  was  entered  in  the  judgment  of  the 
county  court,  by  consent  of  parties  that  instead  of 
the  evidence  before  the  county  court  beinsr  reduced 
towritiuGT  thateither  party  miflfht  produce  oral  or 
documentary  evidence  before  the  circuit  court, 
while  this  may  allow  them  to  introduce  such  evi- 
dence, it  will  not  alter  the  rule  that  error  must 
appear  in  the  record,  though  such  asrreement  re- 
sult in  a  waiver  of  errors.  Neale  v.  Farinholt.  79  Va. 
M. 

In  such  a  case  on  appeal  by  the  defendant,  it  is 
bisriffht  and  duty  to  besrin  ;  the  judgment  of  the 
county  court  beinff  prima  fiicie  riffht.  Mitchell  v. 
Thome.  21  Gratt.  164. 

C.  (X)NTROVERSIES    CONCERNING     MILLS.— 
An  appeal  was  allowed  in  all  cases  conceminer  mills 
from  the  decision  of  the  county  court,    l  Rev.  Code, 
ch.  06.  SS3;  Winfffleld  v.  Crenshaw.  3  H.  &  M.  245. 

If  a  supersedeas  be  granted  to  an  order  of  an 
inferior  court,  giving-  leave  to  build  a  mill,  the 
superior  court  is  not  confined  to  errors  apparent  on 
the  face  of  the  record.  Lee  v.  TurberviUe.  2  Wash. 
MS. 

D.  APPOINTMENT  OR  QUALIFICATION  OF 
PERSONAL  REPRESENTATIVES. -To  the  Judg- 
ment of  a  county  court  refusing  to  permit  a  person 
named  as  executor  in  a  will,  to  qualify  as  such 
wlthont  givlnff  security,  an  appeal,  demandable  as 
of  right,  lies  to  the  circuit  court.  Fairfax  v.  Fair- 
fax. 7  Gratt.  86l 

The  act.  Supp.  Rev.  Code,  ch.  109,  S  90,  p.  145. 
aathorixes  appeals  as  of  right  from  the  county  to 
tbe  superior  courts,  in  the  case  of  a  sentence  or 
order  made  under  §  41  of  the  act  concerning 
viUs.  intestacy  and  distributions,  l  Rev.  Code,  ch. 
IM.  p.  8S8.  revoking,  whether  absolutely  or  condi- 
tionally, for  any  of  the  causes  in  that  section  men- 
tioned, the  powers  of  the  executor  or  administrator, 
▼ith  a  view  to  the  appointment  in  his  stead  of  an 
administrator  <U  bonis  non^  or  the  committing  the 
estate  to  the  sheriff.    Atkinson  v.  Christian,  3  Gratt. 

E.  JUDGMENT  ON  FORTHCOMING  BOND.— 
Where  a  county  court  overrules  a  motion  for 
award  of  execution  on  a  forthcoming  bond,  and  the 
clrcoit  court  reverses  this  judgment  and  awards 
ezecntlon,  an  appeal  lies  from  such  judgment  of 
the  circuit  court,  as  of  right:  aliter,  where  circuit 
coart  affirms  judgment  of  county  court  awarding 
execation.  or  itself  give  original  judgment  award- 
ing execution,  on  such  bond.  Anderson  v.  Leitch,  1 
Iieigh4as. 


F.  REMEDY  FOR  REFUSAL.- If  the  district 
court  refuse  to  grant  a  supersedeas  to  a  judgment 
of  the  county  court  concerning  a  road,  and  enter 
the  refusal  on  record,  the  court  of  appeals  will  not 
grant  a  mandamus,  but  will  award  a  supersedeas  to 
the  order  of  the  district  court  Mayo  v.  Clarke,  2 
Call  889. 

XIX.  APPEALS  TO   SUPREME   COURT  OP  UNITED 

STATES. 

In  Hunter  v.  Martin,  4  Munf.  1,  It  was  held  that 
the  court  of  appeals  of  Virginia  will  consider 
whether  a  mandate  issued  by  the  supreme  court  of 
the  United  States  directing  the  former  court  to 
enter  a  judgment  reversing  one  which  it  had 
before  pronounced,  be  authorized  by  the  consti- 
tution or  not,  and  being  of  opinion  that  such  man- 
date was  not  so  authorized,  will  disobey  it,  and 
it  was  also  held  that  so  much  of  S  26  of  the  act  of 
Congress  passed  September  24,  1789.  entitled  "an 
act  to  establish  the  judicial  courts  of  the  United 
States*'  as  extended  the  appellate  jurisdiction  of 
the  supreme  court  of  the  United  Sutes.  to  judg- 
ment pronounced  by  the  supreme  court  of  a  state,  is 
not  warranted  by  the  constitution. 

Where  a  decision  of  a  circuit  court,  affirmed  by 
the  supreme  court  of  appeals  of  West  Virginia,  is 
reversed  by  the  supreme  court  of  the  United  States. 
the  supreme  court  of  appeals  will  reverse  its  deci- 
sion as  well  as  that  of  the  circuit  court,  in  compli- 
ance with  the  mandate  of  the  supreme  court  of  the 
United  States  and  will  remand  the  cause  to  the 
circuit  court  to  be  proceeded  with  in  accordance 
with  said  mandate.  Peerce  v.  Carskadon,  6  W.  Va. 
883.  

Creel  v.  Brown. 

August,  1842.  Lewisbnrg.   ' 
(Absent  Brooke,  J.) 

PleadlnflT— Demurrer*— Misiolnder  of  Counts.— Where 

one  of  the  counts  in  a  declaration  is  in  case  for  a 
tort,  and  another  in  assumpsit,  a  general  de- 
murrer to  the  declaration  for  such  misjoinder 
ought  to  be  sustained. 
Appellate  Practice— Defective  Declaration— Demurrar— 
Reversal. t— There  being  a  demurrer  to  a  declara. 
tlon,  and  an  issue  In  fact,  a  verdict  is  found  for 
the  plaintiff,  and  it  does  not  appear  that  any  judg- 
ment was  given  on  the  demurrer,  otherwise  than 
by  implication  from  the  fact  that  final  judgment 
was  given  for  the  plaintiff  after  the  verdict    The 

^Demurrer— MIsJoliMter  of  Causes.— See  mono- 
grapic  note  on  "Demurrers"  appended  to  Com.  v. 
Jackson,  2  Va.  Cas.  501. 

tAppellate  Practice— Demurrer  to  Declaration— Jndflr- 
ment  Reversed.— See  foot-notes  to  Strange  v.  Floyd. 
9  Qratt  474;  Hamtramck  v.  Selden.  12  Gratt.  28. 

In  Hamtramck  v.  Selden.  12  GratL  32,  it  is  said:  **I 
think  the  court  erred  in  sustaining  the  general  de- 
murrer  to  the  pleas, filed,  and  that  the  judgment 
should  be  reversed.  And  under  the  authority  of 
Creel  v.  Brown.  1  Bob.  2d5,  Strange  v.  Floyd.  9  Gratt 
474,  and  other  cases  In  this  court,  the  cause  should 
be  remanded  with  instructions  to  overrule  the  de- 
murrer, and  render  judgment  for  the  defendants 
below  on  their  pleas,  unless  the  plaintiffs  below 
should  ask  leave  to  withdraw  their  demurrer  and 
reply;  which,  if  asked  for,  should  be  granted." 

The  principal  case  is  cited  in  this  connection  in 
Strange  v.  Floyd,  9  Gratt  476;  Reid  v.  Field,  88  Va. 
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court  of  appeals  Is  of  opinion  that  tbe  demurrer 
ouffbt  to  bave  been  sustained.  Held,  the  judg- 
ment must  be  reversed,  the  verdict  set  aside,  and 
■  the  cause  remanded  to  tbe  circuit  court,  that  It 
may  proceed  to  judgment  on  the  demurrer,  unless 
the  plaintiff  shall,  on  leave  obtained  in  that  court, 
amend  his  declaration;  and  if  the  declaration  be 
amended,  for  such  further  proceedings  as  may  in 
that  case  be  proper. 

In  an  action  in  the  circuit  court  of  Wood 
county,  by  William  Brown  against  Buahrod 
W.  Creel,  the  declaration  contained  two 
counts,  of  which  one  was  in  case  for  a 
tort,  and  the  other  in  assumpsit.  The  de- 
fendant demurred  generally  to  the  declara- 
tion, in  which  demurrer  the  plaintiff 
266  joined;  and  issues  in  fact  were  *also 
joined,  upon  the  plea  of  not  guilty  to 
one  count,  and  non  assumpsit  to  the  other. 
On  the  issues  in  fact,  a  verdict  was  found 
for  the  plaintiff;  and  then  a  motion  for  a 
new  trial  being  made  and  overruled,  it  was 
considered  by  the  court  that  the  plaintiff 
recover  against  the  defendant  the  dam- 
ages  assessed  by    the  jury,  and   the  costs. 

On  the  petition  of  the  defendant,  a  super- 
sedeas was  awarded. 

Fisher,  for  plaintiff  in  error. 
William  A.   Harrison,    for  defendant    in 
error. 

STANARD,  J.,  delivered  the  following 
as  the  opinion  of  the  court : 

It  appears  to  the  court  that  the  issue    in 
fact  was  tried  before  any  judgment  on  the 
demurrer  to  the  declaration,  and  it  does  not 
appear  that  any  judgment  was  given  by  the 
court  on  the  demurrer,    otherwise   than    by 
implication  from  the  fact  that  final   judg- 
ment was  given  after  the  verdict.     Thnugh, 
according  to  the  decision   of    this  court    in 
the  cases  of  Green  v.  Dulany,  2  Munf.  518, 
and  Jones    v.  Stevenson,  5  Munf.  7,  it  was 
irregular  to   try  the  issue   of    fact    before 
judgment  on    the  demurrer,    yet   if   it  ap- 
peared  that   the   demurrer  ought   to    have 
been  overruled,    and   so   no   inconvenience 
had  ensued  from  that  irregularity,  it  would 
not  be  sufficient  cause  to  reverse  the  judg- 
ment.    But  as  it  appears  to  this  court,  that 
by  reason  of  the  misjoinder  of  action,   (one 
of  the  counts  in    the  declaration    being   in 
case  as  for  a  tort,  and  the  other  in  assump- 
sit) the  demurrer  ought  to  have    been    sus- 
tained; and  as   the  plaintiff  might  (had  the 
right   judgment    on    the    demurrer    in    the 
court  below  preceded  the  trial  of  the  issue) 
have  cured  the  defect  in  the  declaration  by 
amendment,     and     from    that    benefit    the 
irregularity  of  first  trying  the  issue  in  fact 

would     have    precluded    him,     the     objec- 

^ —       .'  -  ^— — —  _^— -^— 

84,  1  S.  E.  Rep.  395.    See  also.  Cromer  v.  Cromer.  20 
GratL  286:  1  Va.  Law.  Reg.  900. 
Demurrer  to  Special  Plea— Failure  to  PaM  upon.— 

Failure  of  the  court  to  pass  upon  demurrer  to  one 
special  plea,  and  motion  to  exclude  another  special 
plea,  affords  no  firround  for  reversinsr  the  judgment, 
if  these  pleas  presented  no  bar  to  the  action.  Pe- 
shlnev.  Shepperson,  17  Gratt.  480,  94  Am.  Dec.  4(J8. 
citinfif  the  principal  case. 


tion    founded    on     this     irregularity 
267      ^becomes  substantial,    and    ought  to 

pervail,  so  far  as  to  entitle  him  to 
have  the  cause  placed  in  the  court  below  in 
the  position  it  would  have  occupied  had  tho 
irregularity  not  occurred.  The  court 
therefore  of  opinion  that  the  judg-ment  bci 
reversed  with  costs,  the  verdict  set  aside, 
and  a  new  trial  of  the  issue  in  fact 
awarded ;  and  that  the  cause  be  remanded  to 
the  circuit  superior  court,  that  it  may  pro- 
ceed to  judgment  on  the  demurrer,  unless 
the  plaintiff  should,  on  leave  obtained  ia 
that  court,  amend  his  declaration ;  and  if 
the  declaration  be  amended,  for  such 
further  proceedings  as  may  be  proper  on 
the  present  pleadings,  and  such  other  plead* 
ings  as  may  be  offered  by  either  party  and 
admitted  by  the  court. 


Chapman  &c.  v.  Wilson  &  Co. 

Auffust,  1842,  Lewlsburff. 
(Absent  Brooke.  J.) 

Partnership— iMue  as  to  Bxtetance  of- 

petency.— In  assumpsit  affainst  S.  B.  &  C.  as  paru 
ners  under  the  firm  of  S.  &  Co.  for  ffoods  sold,  the 
question  beinff  whether  B.  and  C.  were  partners 
of  S.  by  whom  the  soods  were  purchased,  and  B. 
and  C.  appearing  to  have  had  a  storehouse  im- 
another  town,  a  witness  was  asked  whether  he  saw 
boxes  of  ffoods  marked  S.  &  Co.  at  the  storehoase 
of  B.  and  C.    The   defendants    objected   to  the 
question,  but  the  circuit  court  permitted  it  to  be 
answered,  and  the  defendants  excepted.   Hkld. 
the  evidence  had  a  connexion,  thouffh  very  sllrhu 
with  the  matter  in  controversy,  and  thou^rh  it; 
miffht  have  been  of  very  little  weifirht,  it  was  not 
error  to  permit  it  to  go  to  the  Jury  as  a  link  in 
the  chain  of  circumstances. 

Same— Same— Same— Same.— A  second  bill  of  excep- 
tions stated  that  the  defendants  asked  a  witness, 
whether  he  was  present  at  a  settlement  made 
between  S.  B.  and  C.  of  their  accounts  relative  to 
their  mercantile  transactions,  after  roods  bad 
been  furnished  the  first  by  the  two  last?  whether 
he  knew  for  what  certain  bonds  then  eie* 

268  cuted  by  S.  to  ♦B.  and  C.  were  riven?  and 
whether  ao  per  cent  on  the  amour t  stated  to 
be  due  was  not  included  in  said  bonds?  The 
plaintiffs  objected  to  the  question,  on  the  ground 
that  the  acts  and  declarations  of  the  defendants 
could  not  be  riven  in  evidence  for  them,  and  the 
court  sustained  the  objection.  Held,  the  evidence 
was  properly  rejected:  the  bill  of  exceptions  not 
shewluff  the  time  of  the  transaction  between  the  , 
defendants,  nor  surrestinff  any  connexion  between  , 
the  fact  which  the  evidence  was  offered  to  prove, 
and  the  matter  in  controversy.nor  statinr  anything 
from  which  such  connexion  could   t>e  inferred. 


—A  third  bill  of  excep- 
tions stated,  tliat  the  plaintiffs  asked  a  witness  if  . 
he  had  heard  S.  .say  what  representations  he  had 
made  to  the  plaintiffs  at  the  time  he  purchased 
the  roods  from  them,  as  to  the  existence  of  a 
partnership  between  himself  and  the  other 
defendants.  Held,  the  evidence  was  properly 
admissible  to  prove  that  the  plaintiffs  Intended 
to  sell  to,  and  S.  intended  to  purchase  for,  a  part- 
nership, but  was  no  proof  arainst  B.  and  C.  that 
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they  were  the  partners.    That  evidence,  however, 
was  not  reflralarly  admissible,  even  for  this  limited 
purpose,  nntil  the  plaintiffs  had  offered  evidence 
lendiniT  to  shew  that  there   was  a   partnership 
between  S.  B.  and  C.  which  authorized  S.  to  pur- 
chase on  the  credit  of  the  three. 
Smm  -  Sum- Instrocttoas*— What  Does  Not  Constitute 
PsftBersblp.— A  fourth  bill  of  exceptions  stated, 
that  the  court  was  asked  by  the  defendants  to 
give  the  Jury  the  following  instructions:    1.  If  the 
jary  shall  believe  from  the  evidence,  that  in  June 
1832,  S.  bouffht  of  B.  and  C.  $1000  worth  of  goods,  to 
commence  merchandiziuff  with  on  Brush  creek, 
and  thatS.  was  to  pay  B.  and  C.  for  said  ffoods  20 
per  cent,  upon  the  cost  thereof,  or  a  portion  of  the 
profits  of  the  same,  to  be  left  to  the  election  of  B. 
and  C.  and  that  in   September    succeediuff   the 
purchase,  and  before  all  the  llOOO  worth  of  goods 
had  been  received  by  S.,  B.  and  C.  did  elect  to 
take  the  20  per  cent,  and  that  when  the  goods 
were  sold  and  delivered,  they  were  charged  by  B. 
and  C.  to  S.,  and  the  business  upon  Brush  creek 
conducted,  not  only  to  the  time  of  the   election, 
but  afterwards,  in  the  name  of  S.,  then  the  said 
contract  is  not  in  law  a  partnership.    2.  If  the 
Jury  shall  believe  from  the  evidence,   that  the 
election  by  B.  and  C.  under  the  contract  with  S. 
of  June  1833,  was  made  in  September  thereafter, 
and  was  to  take  the  20  per  cent.,  and  that  the 
same  was  previous  to  the  purchase  of  goods  by  S. 
of  the  plaintiffs,  and  that  the   plaintiffs  at  the 
lime  of  giving  the  credit  to  S.  did  not  know  of  the 
said  contract  made  in  June  1882,  then  they  ought 
to  find  for  the  defendants.    Held,  the  instructions 
so  asked  correctly  expound  the  law  of  the  case 
stated    therein,  and  the  circuit  court  erred  in 
refusing  to  give  them. 
269  'Some  —  Some  —  Same  —  Limited    Partnership- 
Notice    of    Dissolution.— T^ie    fourth    bill  of 
exceptions  further  shewed  that  the  circuit  court, 
instead  of  the  instructions  so  asked,  gave  the  fol- 
lowing:   "If   the   jury    shall   believe    from    the 
evidence,  that  B.  and  C.  entered  into  a  contract 
with  S.   by  which   they  agreed  to   furnish   him 
with  1000  dollars  worth  of  goods  for  the  purpose 
of  merchandizing  on  Brush  creek,  for  which,  by 
said    contract,    they  were    entitled  to   demand 
from   S.    either  an    advance    of    20    per  cent, 
or    to    take   a  portion    of     the    profits   arising 
from    the    sale     thereof,    and    that    the    said 
goods  or  a  portion  thereof  were  furnished  to  S. 
who  traded  thereon  previous  to  the  said  election 
being  made,  it  constituted  B.  and  C.  partners  of  S. 
until  such  period  as  they  have  made  their  said 
election  and  given  notice  thereof  to  the  world, 
and  responsible  for  his  contracts  in  relation  to 
said  business.'*    Held,  the  instruction  so  given 
was  wrong  in  this,  that  though  the  case  stated 
might   have  created  a    temporary    partnership 
until  election,  it  was  limited   to  the  sale  of  the 
goods  furnished  and  to  the  profits  thereof,  and 
did  not  extend  to  purchases  and  sales  of  other 

^lastructlons  Brroncous— Judpnent  Reversed.— The 

Principal  case  is  cited  in  Strader  v.  Goff,  6  W.  Va. 
M.  to  the  point  that  when  an  instruction  given 
2nd  excepted  to,  is  apparently  erroneous,  the  Judg- 
ment mutft  be  reversed,  though  it  be  not  shown 
whether  it  prejudiced  the  party  who  excepted  or 
not  See  foot-note  to  Ctolvln  v.  Menefee,  11  Oratt 
87.  and  monographic  no<0  on  "Instructions"  appended 
to  Womack  v.  Circle,  29  GratL  1»2. 


goods,  and  the  dissolution  of  such  partnership 
was  effectual  in  respect  to  all  who  may  have  had 
actual  notice,  though  such  notice  may  not  have 
been  given  to  the  world,  or  even  publicly. 
AppeiUto  Court -Refusal  to  Qlve  Instruction— Review. 
—Where  a  court  refuses  to  give  an  instruction 
asked,  and  its  opinion  is  excepted  to,  if  the  bill  of 
exceptions  does  not  state  thatevidence  was  offered 
tending  to  prove  the  case  supposed  by  the  instruc- 
tion, and  the  court  has  simply  declined  to  give  the 
Instruction,  such  refusal  may  perhaps  be  Justified, 
on  the  ground  that  the  case  was  merely  hypothet- 
ical, and  the  instruction  asked  on  an  abstract 
question.  But  if  the  court  not  only  declines  to 
give  the  instruction  asked,  but  proceeds  to  give 
another  in  lieu  thereof,  the  Inference  is  a  reason- 
able one,  that  there  was  evidence  tending  to  prove 
the  case  supposed,  and  the  appellate  court  will  not 
only  enquire  whether  the  law  is  correctly  ex- 
pounded in  the  instruction  given,  but  will  also 
enquire  whether  it  is  correctly  stated  In  the 
instruction  asked. 

John  S.  Wilson  and  Bernard  Peyton, 
merchants  and  partners  trading  under  the 
firm  and  style  of  John  S.  Wilson  &  Co. 
brought  an  action  of  assumpsit  in  the  cir- 
cuit court  of  Giles  against  French  C  Smith, 
Augustus  A.  Chapman  and  Andrew  Beirne, 
as  merchants  and  partners  trading  under 
the  firm  and  style  of  French  C.  Smith  &  Co. 
for  goods,  wares  and  merchandize  alleged 
to  have  been  sold  by  the  plaintiffs 
270  to  the  defendants.  The  defendants 
Chapman  and  Smith  severally  pleaded 
non  assumpsit,  upon  which  pleas  issues  were 
joined.  At  the  trial,  five  bills  of  excep- 
tions were  filed  to  opinions  given  by  the 
court. 

The  first  bill  of  exceptions  stated,  that  the 
plaintiffs,  to  support  the  issue  on  their 
part,  introduced  first  as  a  witness  Samuel 
Peck,  and  after  several  other  questions  to 
the  witness,  he  was  asked  whether  he  saw 
boxes  of  goods  marked  French  C.  Smith  & 
Co.  at  the  storehouse  of  Beirne  &  Chapman 
(the  partners  in  which  firm  were  the  de- 
fendants Andrew  P.  Beirne  and  Augustus 
A.  Chapman)  in  Parisburg.  To  the  an- 
swering of  this  question  the  defendants 
objected;  but  the  court,  being  of  opinion 
that  it  was  a  circumstance  which,  taken  in 
connexion  with  others,  was  proper  for  the 
consideration  of  the  jury  in  deciding  the 
question  of  partnership,  overruled  the  objec- 
tion, and  permitted  the  question  to  be 
asked. 

The  second  bill  of  exceptions  stated,  that 
the  defendants  introduced  James  MXlaugh- 
erty  as  a  witness,  and  asked  him  whether 
he  was  present  at  a  settlement  made  be- 
tween French  C.  Smith,  Andrew  P.  Beirne 
and'  Augustus  A.  Chapman  of  their  ac- 
counts relative  to  their  mercantile  transac- 
tions, after  goods  had  been  furnished  the 
first  by  the  two  last?  whether  he  knew  for 
what  certain  bonds  then  executed  by  Smith 
to  Beirne  &  Chapman  were  given?  and 
whether  20  per  cent,  on  the  amount  stated 
to  be  due  was  not  included  in  said  bonds? 
The  plaintiffs  objected  to  the  question,  on 
the  ground  that  the  acts    and    declarations 
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of  the  defendants  could  not  be  given  in 
evidence  for  them ;  and  the  court  sustained 
the  objection. 

The  third  bill  of  exceptions  stated,  that 
the  plaintiffs  introduced  a  witness,  and 
asked  him  if  he  had  heard  French  C.  Smith 
say,  what  representations  he  had  made  to 
the  plaintiffs,  at  the  time  he  purchased  the 
goods  from  them,  as  to  the  existence  of  a 
partnership  between  himself  and  the 
other  defendants?  and  the  defendants 

271  ^objected  to  this  question  being 
answered,  on  the  ground  that  the  dec- 
larations of  Smith  after  the  purchase  was 
made  were  not  evidence  of  what  took  place 
at  the  time  of  the  purchase,  and  on  the 
further  ground  that  his  declarations  were 
no  evidence  against  his  codefendants ;  but 
the  court  permitted  the  question  to  be 
asked,  instructing  the  jury  that  said  decla- 
rations of  Smith  were  no  evidence  against 
his  codefendants,  unless  they  should  be  of 
opinion  that  a  partnership  was  proved  in- 
dependently thereof,  nor  were  they  evi- 
dence for  the  purpose  of  establishing  such 
partnership;  and  the  defendants  excepted, 
both  to  the  admission  of  the  evidence  and 
to  the  opinion  of  the  court  accompanying 
it. 

The  fourth  bill  of  exceptions  stated,  that 
the  court  was  asked  by  the  defendants* 
counsel  to  give  to  the  jury  the  following 
instructions : 

1.  If  the  jury  shall  believe,  from  the  evi- 
dence in  the  cause,  that  in  the  month  of  June 
1832,  French  C.  Smith,  one  of  the  defend- 
ants, bought  of  Andrew  P.  Beirne  and 
Augustus  A.  Chapman  1000  dollars  worth 
of  goods,  to  commence  merchandizing  with 
on  Brush  creek,  and  that  the  said  Smith 
was  to  pay  said  Beirne  &  Chapman  for  the 
said  goods  the  sum  of  20  per  cent,  upon  the 
prime  cost  of  the  goods,  or  a  portion  of 
the  profits  of  the  same,  to  be  left  to  the 
election  t>f  the  said  Beirne  &  Chapman,  and 
that  in  the  month  of  September  succeeding 
the  purchase  of  the  same  by  Smith,  and  be- 
fore all  the  1000  dollars  worth  of  goods  had 
been  received  by  the  said  Smith,  the  said 
Beirne  &  Chapman  did  elect  to  take  the  20 
per  cent,  and  that  when  the  goods  were  sold 
and  delivered  they  were  charged  by  said 
Beirne  &  Chapman  to  said  French  C. 
Smith,  and  the  business  upon  Brush  creek 
conducted,  not  only  to. the  time  of  the  elec- 
tion but  afterwards,  in  the  name  of  French 
C.  Smith,  then  the  said  contract  is  not  in 
law  a  partnership. 

2dly.  If  the  jury  shall  believe,    from   the 
evidence,  that  the  election  by  Beirne 

272  &  Chapman,  under  the  contract  *with 
Smith  of  June  1832,  was  made  in  Sep- 
tember thereafter,  and  was  to  take  the  20 
per  cent,  and  that  the  same  was  previous 
to  the  purchase  of  goods  by  Smith  of  the 
plaintiffs,  and  that  the  plaintiffs,  at  the 
time  of  giving  the  credit  to  Smith,  did  not 
know  of  the  said  contract  made  as  afore- 
said in  June  1832,  then  they  ought  to  find 
for  the  defendants. 

The  court  refused  to  give  the  instructions 
so  asked,  and  instead  thereof  gave  the  fol- 
lowing : 


If  the  jury  shall  believe,  from  the  evi- 
dence, that  the  defendants  Augustas  A. 
Chapman  and  Andrew  P.  Beirne  entered 
into  a  contract  with  the  defendant  French 
C.  Smith,  by  which  they  agreed  to  famish 
him  with  1000  dollars  worth  of  goods  for 
the  purpose  of  merchandizing  on  Brush 
creek,  for  which,  by  said  contract,  tbej 
were  entitled  to  demand  from  the  said 
French  C.  Smith  either  an  advance  of  20 
per  cent,  or  to  take  a  portion  of  the  profits 
arising  from  the  sale  thereof,  and  that  the 
said  goods  or  a  portion  thereof  were  fur- 
nished to  the  said  French  C.  Smith,  who 
traded  thereon  previous  to  the  said  election 
being  made,  it  constituted  the  said  Augus- 
tus A.  Chapman  and  Andrew  P.  Beiroe 
partners  of  the  said  French  C.  Smith  until 
such  period  as  they  may  have  made  their 
said  election  and  given  notice  thereof  to 
the  world,  and  responsible  for  his  contracts 
in  relation  to  said  business. 

The  fifth  bill  of  exceptions  stated,  that 
the  defendants  moved  the  court  to  instruct 
the  jury, 

1.  That  if  they  shall  believe,  from  the 
evidence,  that  in  June  1832  the  defendant 
French  C.  Smith  purchased  by  private  con- 
tract of  Andrew  P.  Beirne  and  Augustus  A. 
Chapman  1000  dollars  worth  of  goods  to 
commence  a  mercantile  business  on  Brush 
creek,  and  that  the  said  Smith  was  to  pay 
to  the  said  Beirne  &  Chapman  20  per  cent 
upon  the  prime  cost  of  the  goods  so  sold,  or 
a  portion  of  the  profits,  at  the  election  of 
the  said  Beirne  &  Chapman,  and  that  in 
the  month  of  September  thereafter, 
273  *before  all  the  said  goods  were  deliv- 
ered to  said  Smith,  the  said  Beirne  A 
Chapman  did  elect  to  take  the  20  per  cent, 
and  that  the  goods  when  sold  were  charged 
by  the  said  Beirne  &  Chapman  to  the  said 
French  C.  Smith,  and  the  business  on 
Brush  creek,  both  before  and  after  the  said 
election,  was  conducted  in  the  name  of 
French  C.  Smith,  then  the  said  contract 
was  not  in  law  a  partnership. 

2dly.  That  if  the  jury  shall  believe  that 
French  C.  Smith,  in  the  month  of  June 
1832,  purchased  of  Andrew  P.  Beirne  and 
Augustus  A.  Chapman  1000  dollars  worth 
of  goods  to  merchandize  on  Brush  creek, 
for  which  the  said  Smith  was  to  pay  to  the 
said  Beirne  &  Chapman  20  per  cent,  on 
the  prime  cost  of  said  goods  or  a  part  of  the 
profits,  and  that  said  contract  was  a  pri- 
vate and  not  a  public  contract,  and  that  the 
said  Beirne  &  Chapman,  in  the  month  of 
September  1832,  and  previous  to  the  deliv- 
ery of  all  the  goods,  did  elect  to  take  the  20 
per  cent,  and  that  in  the  months  of  Febru- 
ary and  June  thereafter  French  C.  Smith 
purchased  the  goods  of  the  plaintiffs,  they 
the  said  plaintiffs  not  knowing  of  the  exist- 
ence of  the  contract  of  June  1832,  then  they 
ought  to  find  for  the  defendants.  If  the 
jury  shall  believe,  from  the  evidence  in  the 
cause,  that  the  contract  of  June  1832, 
referred  to  in  the  foregoing  instructions, 
was  a  private  one,  and  that  the  election  was 
made  in  September  thereafter,  no  notice  of 
such  election  was  necessary. 
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The  conrt  gave  these  instructions,  but 
further  instructed  the  jury  that  if  they 
should  be  of  opinion  that  the  said  Augus- 
tus A.  Chapman  and  Andrew  P.  Beirne, 
after  the  delivery  of  a  portion  of  the  said 
goods,  and  before  they  had  made  their  elec- 
tion, represented  themselves  as  partners, 
and  acted  as  such,  then  they  are  in  law 
partners  of  the  said  French  C.  Smith  (even 
though  the  contract  aforesaid  may  have 
been  private),  and  responsible  for  his  con- 
tracts, until  such  time  as    they  shall 

274  *have   given    public  notice    of    their 
having     made     such     election      and 

ceased  to  be  partners. 

The  jury  found  a  verdict  for  the  plaintiffs 
for  1183  dollars  58  cents  damages,  with  in- 
terest from  the  2Sth  of  April  1834  till  paid ; 
and  judgment  was  rendered  for  the  same, 
with  costs. 

On  the  petition  of  the  defendants  Chap- 
man and  Beirne,  a  supersedeas  was 
awarded. 

M'Comas,  for  plaintiffs  in  error.  We  can- 
not well  conceive  any  circumstance  with 
which  the  evidence  mentioned  in  the  first 
bill  of  exceptions  could  be  connected,  that 
would  make  that  evidence  of  partnership. 

II.  The  testimony  mentioned  in  the  sec- 
ond bill  of  exceptions  was  a  link  in  the 
chain  of  evidence,  and  ought  to  have  been 
admitted. 

III.  It  is  difficult  to  conceive  for  what 
purpose  the  evidence  mentioned  in  the  third 
bill  of  exceptions  could  have  been  received, 
unless  to  prove  partnership.  Yet  the  jury 
must  have  supposed  it  was  to  prove  some- 
thing. 

IV.  and  V.  Upon  the  question  whether 
the  contract  supposed  by  the  instructions 
asked  constituted  a  partnership,  the  author- 
ities will  first  be  examined  that  are  relied 
on  upon  the  other  side.  The  principle  estab- 
lished by  the  case  Kx  parte  Hamper,  17  Ves. 
404,  and  laid  down  in  Gow  on  Partn.  15,  and 

3  Kent's  Comm.  32,  is,  that  a  person  who 
has  a  specific  interest  in  the  profits  them- 
selves, as  profits,  is  a  partner.  In  Weaver 
V.  Tapscott,  9  Leigh  424;  Cary  on  Partner- 
ship 8,  10,  ^  14 ;  Waugh  v.  Carver,  2  H, 
Black.  235,  and  Smith  on  Mercantile  Law 
3,  it  is  laid  down,  that  a  share  of  the 
profits  constitutes  a  partnership,  and  that 
when  there  is  no  community  of  profits 
there  is  no  partnership.  The  question  then 
is.  whether  in  this  case  there  was  a  com- 
mnnity  of  profits?    Was  there  ever  a   time, 

after  the  contract  by  Beirne  &  Chap- 

275  man  with  Smith,  in    which  *the    two 
former  had  a  specific    interest  in   the 

profits?  Until  they  made  their  election, 
there  was  no  such  interest;  and  after  their 
election,  there  could  be  none.     Had  Beirne 

4  Chapman  elected  to  take  a  part  of  the 
profits,  their  election  might  have  related 
!»ck  to  the  delivery  of  the  goods.  And  if 
it  would  so  have  related  back,  an  election 
jo  take  the  20  per  cent,  must  equally  relate 
°*ck.  No  case  has  been  found  in  which  a 
contract  like  this  has  been  held  to  create 
*  partnership.  Here  the  credit  was  not 
even  given  during  the  time  that  the  right 
oi  election  existed. 


But  if  any  partnership  existed,  what 
kind  of  partnership  was  it?  A  partnership 
may  be  general,  or  limited  to  a  particular 
branch    of    business    or  particular   object. 

3  Kent's  Comm.  30;  Willett  v.  Chambers, 
Cowp.  814;  Gow  on  Partn.  7;  Montague  on 
Partn.  9;  Ensign  v.  Wands,  1  Johns. 
Ch.    Rep.    171;     Livingston    v.    Roosevelt, 

4  Johns.  Rep.  251.  Here  the  partner- 
ship was  limited  to  the  sale  of  a  1000 
dollars  worth  of  goods,  and  the  only 
interest  which  Beirne  &  Chapman  could 
have  in  the  concern  was  a  portion  of  the 
profits  arising  from  the  sale  of  those  goods. 
Such  a  partnership  could  not  authorize 
Smith  to  purchase  goods  upon  the  joint 
credit  of  himself  and  Beirne  &  Chapman. 
Moreover,  if  there  was  a  partnership, 
whether  general  or  limited,  Beirne  &  Chap- 
man were  only  dormant  partners,  and  not 
liable  for  the  contracts  of  Smith  made  after 
they  had  retired  from  the  concern,  whether 
notice  was  given  of  the  dissolution  or  not. 
3  Kent's  Comm.  68;  Armstrong  v.  Hussey, 
12  Serg.  <%  Rawle  315.  It  is  said  in  Evans 
V.  Drummond,  4  Esp.  N.  P.  Cas.  89,  that 
**if  the  acting  partner  represents  the 
dormant  partner  as  a  partner  even  after 
the  dissolution,  the  dormant  partner  will  be 
bound,  unless  he  gives  notice  of  the  disso- 
lution." But  Kent,  with  this  case  before 
him,  lays  down  the  law  differently.  And 
the  doctrine  is  also  questioned  by   Starkie ; 

3    Starkie  on  Evid.  1080.     His  reason 
276      is   conclusive,    *to  wit,  that  the   mo- 
ment the  partnership  ceases,  the  right 
to  bind  ceases. 

The  court  manifestly  erred  in  instructing 
the  jury  that  Beirne  &  Chapman  were 
liable  until  public  notice  was  given  of  the 
dissolution.  A  person  dealing  with  a  firm, 
who  has  notice  of  its  dissolution,  cannot 
hold  the  partner  bound  who  has  retired, 
although  there  may  have  been  no  public 
notice  of  such  dissolution. 

It  will  not  do  to  argue  that  the  instruc- 
tions asked  for  and  given  were  mere  ab- 
stractions. The  appellate  court  cannot 
presume  that  instructions  given  by  th*e  court 
below  were  inapplicable  to  the  case.  There 
is  a  great  difference  between  an  instruc- 
tion refused  and  one  given.  An  erro- 
neous instruction,  even  upon  an  abstract 
question,  might  mislead  the  jury. 

Peyton,  for  defendants  in  error.  Where 
a  partnership  is  denied,  creditors  of  the 
firm, , not  being  privy  to  or  in  possession  of 
the  partnership  agreement,  can  only  estab- 
lish the  partnership  by  circumstances.  If 
it  can  be  shewn  that  the  defendants  suffered 
their  connexion  as  partners  to  be  known, 
or  suffered  their  names  to  be  used  as  part- 
ners, this  is  conclusive.  Roscoe  on  Evid. 
212.  Now  Beirne  &  Chapman  (two  of  the 
alleged  partners  in  the  firm  of  French  C. 
Smith  &  Co. )  having  a  store  at  Parisburg, 
the  fact  of  goods  being  boxed  or  in  boxes  at 
the  store  last  mentioned  for  French  C. 
Smith  &  Co.  would  be  a  circumstance  to 
lead  the  public  to  conclude  that  they  were 
partners.  It  must  be  born  in  mind,  that 
though  in  point  of  fact  persons  are  not  part- 
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ners,  yet  if  they  so  represent  themselves, 
and  thus  credit  is  gotten,  they  are  liable. 
De  Berkom  v.  Smith,  1  Esp.  N.  P.  C.  29; 
Kell  V.  Nainby,  10  Barn.  &  Cress.  20;  21 
ISng.  Com.  Law  Rep.  17;  Gurdon  v.  Rob- 
son,  2  Camp.  302;  Waugh  v.  Carver,  2  H. 
Black.  235. 

II.  It  is  supposed  by   the   second   bill    of 

exceptions  that  goods  had   been    furnished 

one  defendant  by  the  two  others,  and    that 

after    such     goods    were     furnished, 

277  *the   three   defendants   had   a  settle- 
ment  of  their    mercantile    accounts; 

and  the  object  seems  to  be,  to  prove  that  in 
that  settlement  20  per  cent,  was  added  to 
the  amount  due  for  the  goods  furnished. 
But  what  goods  were  furnished,  when,  and 
for  what  purpose,  is  unexplained.  What 
this  settlement  embraced,  whether  the 
whole  mercantile  dealings  of  the  parties,  or 
the  goods  furnished ;  and  for  what  purpose 
the  20  per  cent,  was  included,  whether  as 
an  agreed  profit,  or  as  an  advance  upon  the 
sale  of  the  goods  furnished,  is  equally  un- 
explained. The  evidence  was  of  transac- 
tions to  which  the  plaintiffs  were  strangers, 
and  by  which,  if  true,  they  could  not  be 
affected.  The  only  legitimate  purpose  for 
which.it  could  be  offered  was  to  prove  a 
dissolution  of  the  concern.  A  partnership 
formed  by  parol  may,  it  is  true,  be  dis- 
solved by  parol.  Rackstraw  v.  Imber,  1 
Holt  368;  3  Eng.  Com.  Law  Rep.  132.  But 
though  a  partnership  may  be  dissolved  as  it 
regards  the  partners  themselves,  their  lia- 
bility to  creditors  may  still  continue.  And 
as  this  consequence  can  only  be  obviated  by 
notice,  the  evidence  offered,  without  evi- 
dence of  notice,  was  altogether  irrelevant 
and  of  course  inadmissible.  All  persons 
dealing  with  a  concern  rely  upon  the  united 
credit  of  all  its  members.  Therefore  when 
a  dissolution  takes  place,  justice  requires 
that  the  world  should  be  fully  apprized  of 
the  fact.  Those  having  dealings  with  the 
concern  must  have  particular,  and  the  world 
general  notice.  Godfrey  v.  Turnbull,  1  Esp. 
N.  P.  C.  371 ;  Parkin  v.  Carruthers,  3  Esp. 
N.  P.  C.  248;  Fox  v.  Harabury,  Cowp.  445. 
Though  a  partner  whose  name  does  not 
appear  in  the  iirm  is  only  liable  for  goods 
furnished  during  the  time  that  he  is  ac- 
tually a  partner,  yet  if  he  be  krown  to  be  a 
dormant  partner,  though  his  name  does  not 
appear  in  the  iirm,  the  usual  notice  of  dis- 
solution is  necessary  to  avoid  liability. 
Cary  on  Partn.  187;  Evans  v.  Drummond, 
4  Esp.  N.  P.  C.  89. 

278  *III.   It  was  competent  to  the  plain- 
tiffs to   prove  that  French    C.  Smith 

bought  the  goods  not  upon  his  own  credit, 
but  upon  the  credit  of  the  defendants.  The 
declarations  of  Smith  on  this  point  were 
conclusive,  and  his  admission  that  such 
declarations  were  made  was  equally  conclu- 
sive. The  defendants  Beirne  &  Chapman, 
it  is  admitted,  were  not  bound  by  these  rep- 
resentations unless  they  were  partners; 
and  the  court  instructed  the  jury  that  the 
declarations  of  Smith  were  inadmissible  to 
establish  the  partnership.  This  opinion  of 
the  court,  thus    limited,   seems    to   be   cor- 


rect. Cary  on  Partn.  139 ;  Evans  v.  Dram- 
mond,  4  Esp.  N.  P.  C.  89;  Parkin  v. 
Carruthers,  3  Esp.  N.  P.  C.  248;  Gow  on 
Partn.  273. 

IV.  What  constitutes  a  partnership  be- 
tween individuals  contracting  together,  is 
one  question ;  but  what  constitutes  a  part- 
nership as  to  third  persons,  is  another  and 
different  question.  The  first  species  of 
partnership  is  the  result  of  a  contract  inter 
se.  The  latter  species  may  be  created 
without  contract.  For  the  law  is,  that  he 
who  lends  his  credit  to  a  firm,  or  holds 
himself  out  as  a  partner,  is  liable  for  the 
engagements  of  the  partnership  with  third 
persons,  though  he  may  not  be  interested  in 
the  capital  or  profits.  Alderson  v.  Clay,  1 
Starkie  405;  2  Eng.  Com.  Law  Rep.  445; 
Smith  on  Mercantile  Law,  p.  6;  Ex  parte 
Hamper,  17  Ves.  404;  Waueh  v.  Carver,  2 
H.  Black.  235 ;  Weaver  v*.  Tapscott,  9  Leiifh 
424.  In  this  case,  Beirne  &  Chapman  have 
held  themselves  out  to  the  world  as  part- 
ners in  the  store  on  Brush  creek,  have  fnr- 
nished  the  capital  in  goods,  and  have 
reserved  to  themselves  an  election  to  take 
a  portion  of  the  profits.  This  election,  by 
the  terms  of  the  contract,  could  not  be  made 
until  the  goods  were  sold:  for,  until  that 
period,  it  was  not  in  the  power  of  Beirne  & 
Chapman  to  make  the  election  with  a 
proper  regard  to  their  own  interests.  After 
the  sale,  they  could  see  from  the  books 
whether  it  was  to  their  interest  to  take  the 
20  per  cent,  or  a  portion  of  the  profits. 
279  Any  variation  *of  this  contract,  made 
in  September,  after  the  business  was 
commenced  by  the  defendants  and  l>efore  a 
sale  of  the  goods,  and  not  made  known  to 
creditors,  could  not  screen  the  defendants 
from  their  liability  as  partners  to  third 
persons.  Cary  on  Partn.  8,  10,  14;  Aider- 
son  V.  Pope,  1  Camp.  404;  Ex  parte  Ham- 
per, 17  Ves.  404;  Godfrey  v.  Turnbull.  1 
Esp.  N.  P.  C.  371,  and  the  cases  cited  on 
the  second  point. 

But  it  is  argued  that  the  defendants  were 
associated  for  a  limited  purpose  or  branch 
of  business,  viz.  for  vending  the  goods 
sold  by  Beirne  &  Chapman  to  Smith.  In 
answer  to  this  we  sa3',  there  was  nothings 
that  could  apprize  the  public  that  this  was 
a  limited  partnership.  The  public  saw 
Smith  commencing  mercantile  business 
upon  Brush  creek.  They  saw  that  the  goods 
to  be  vended  were  in  part  procured  from 
Beirne  &  Chapman  ;  that  Beirne  &  Chap- 
man were  interested  in  the  store,  and  were, 
at  their  election,  to  receive  a  portion  of 
the  profits.  How  was  the  public  to  know 
that  this  trading  was  limited  to  the  vend- 
ing of  the  goods  gotten  from  Beirne  &  Chap- 
man? If  they  could  know  this,  still,  might 
not  occasional  additions  to  the  stock  be  in- 
dispensably necessary  to  effect  a  sale  of  the 
original  1000  dollars  worth  of  goods  bought 
of  Beirne  &  Chapman?  If  so,  the  subse- 
quent purchase  from  the  appellees  would 
have  been  within  the  scope  of  this  limited 
partnership. 

The  appellees  therefore  insist  that  the 
instruction   given    by  the   circuit   court  is 


248 


I  ROB. 


Chapman  &c.  v,  WiIvSON  &  Co. 


280,  281,  282 


free  from  error;  that  the  contract  consti- 
tuted the  appellants  partners  previous  to 
election,  and  subsequent  thereto  (no  notice 
being  given  thereof)  as  it  regarded  third 
persons. 

Neither  did  the  court  err  in  refusing  to 
give  the  instructions  asked.  The  court  was 
clearly  right  in  refusing  to  give  the  first 
instruction  asked.  For  there  was  clearly 
a  partnership,  between  the  contract  of  sale 
in  June  1832,  and  the  fieriod  of   elec- 

280  tion  in    September  *1832.     The    store 
was  opened,  and  a   part   of  the  goods 

sold.  The  election  in  September,  if  it 
amounted  to  any  thing,  must  have  been  a 
dissolution.  For  the  election  was  not  made 
according  to  the  contract  of  June  1832; 
that  contract  only  authorizing  election  when 
the  goods  were  sold.  Gow  on  Partn.  15; 
Grace  v.  Smith,  2  W.  Black.  996;  Ex  parte 
Hamper,  17  Ves.  404;  Fromont  v.  Coup- 
land,  2  Bingh.  170;  9  Kng.  Com.  Law  Rep. 
366;  Purviance  v.  M'Clintee,  6  Serg.  & 
Sawle  259;  3  Kent's  Comm.  32. 

The  same  principles  and  authorities  shew 
that  the  second  instruction  asked  was  prop- 
erly refused.  This  instruction  seems  to 
proceed  upon  the  ground  that  partners  are 
not  liable  to  creditors  who  are  ignorant  of 
the  terms  of  the  partnership  contract;  a 
contract  rarely,  if  ever,  known  to  creditors 
in  any  case.  A  partnership  is  often  created 
by  construction  of  law ;  as  where  one  per- 
son engages  jointly  with  another  in  a 
transaction,  either  as  agent  or  otherwise, 
and  has  an  interest  in  the  profits.  As 
frauds  might  be  practised  if  such  agree- 
ments bound  third  persons,  and  the  law  will 
protect  third  persons  against  frauds,  it  has 
therefore  declared  all  persons  entering  into 
soch  agreements  liable  to  the  world  as  part- 
ners. Cary  on  Partn.  8,  9.  10.  Whoever 
shares  in  the  profits  of  a  concern  is  a  part- 
ner as  it  regards  the  public.  Waugh  v. 
Carver,  2  H.  Black.  235.  Where  a  merchant 
emplo3's  a  broker  to  purchase  goods,  and  it 
18  agreed  between  them  that  the  broker 
shall  receive  a  portion  of  the  profits  as  a 
recompense  for  his  trouble,  they  are  part- 
ners as  it  regards  third  persons.  Smith  v. 
Watson,  2  Barn.  &  Cress.  401;  9  Eng.  Com. 
Law  Rep.  122;  Reid  v.  HoUinshead,  4  Barn. 
&  Cress.  867;  10  Eng.  Com.  Law  Rep.  460; 
£z  parte  Hamper.  17  Ves.  404. 

It  is  moreover  apparent  that  the  judge  of 

the  circuit   court  considered,  that  the  facts 

supposed  by  the  instructions  asked  did 

281  not  correspond  strictly  with  the  *fncts 
proved.     That  the  goods  purchased  in 

June  1832  were  in  part  immediately  deliv- 
ered, and  the  store  opened  upon  Brush 
creek,  and  the  sales  going  on  before  the 
election  made,  are  facts  kept  out  of  view, 
though  not  expressly  negatived.  And  the 
instruction  of  the  judge  seems  to  have  been 
given  with  a  view  of  bringing  to  the  con- 
sideration of  the  jury  those  facts,  and  the 
law  arising  thereon.  His  object  was  to 
prevent  the  jury  from  being  misled  by  a 
planaible  but  incorrect  statement  of  facts. 
V.  The  same  object  seems  to  have  influ- 
enced the  judge  in  giving   the  instruction 


I  mentioned  in  the  fifth  bill  of  exceptions. 
The  instructions  appearing  by  this  bill  to 
have  been  asked  only  vary  from  those  ap- 
pearing by  the  fourth  bill  to  have  been 
j  asked,  in  this,  that  in  the  instructions  last 
,  asked  the  contract  of  June  1832  is  repre- 
sented as  a  private  contract,  unknown  to 
,  the  plaintiffs  when  they  extended  credit  to 
i  Smith.  The  judge  having  heard  evidence 
'  going  to  prove  that  both  Beirne  and  Chap- 
!  man,  from  the  time  of  the  contract  in  June 
:  1832  till  the  period  of  their  election  in 
September,  had  publicly  represented  them- 
selves and  acted  as  the  partners  of  Smith 
in  the  store  upon  Brush  creek,  considered 
it  his  duty,  while  he  gave  the  instructions 
last  asked,  to  bring  to  the  consideration  of 
the  jury  a  state  of  facts  entitling  the  plain- 
tiffs to  recover  notwithstanding  those  in- 
structions. 

All  of  the  exceptions  are  liable  to  the  fol- 
lowing observations:  1.  In  none  of  them  is 
the  evidence  set  forth,  so  as  to  enable  an 
appellate  court  to  ascertain  whether  the 
verdict  was  rendered  under  the  influence 
of  any  opinion  excepted  to.  2.  When  the 
defendants  excepted  to  the  admission  or  ex- 
clusion of  evidence,  they  should  have  taken 
care  to  state  such  a  case  as  would  shew  the 
relevancy  of  the  evidence  excluded,  or  the  ir- 
relevancy of  the  evidence  admitted,  because 
it  is  always  incumbent  on  a  party 
282  seeking  to  reverse  a  judgment  *to 
shew  that  the-e  is  error.  Rowt's 
adm'x  V.  Kyle's  adm'r,  1  Leigh  216. — 
3.  There  is  no  statement  of  the  facts  proved, 
to  enable  the  court  to  ascertain  whether  the 
instructions  asked  for  and  given  had  any 
application  to  the  case,  or  to  shew  that  the 
opinions  were  erroneous. 

C.  Johnson,  in  reply,  cited  the  cases  re- 
ferred to  in  1  Rob.  Pract.  344-348,  and  said, 
the  establishment  of  the  proposition  which 
the  counsel  on  the  other  side  was  endeav- 
ouring to  establish  as  to  the  imperfect 
nature  of  the  bills  of  exceptions,  would  lead 
to  a  reversal  of  the  judgment.  He  pro- 
ceeded then  to  examine  the  opinions  ex- 
cepted to. 

I.  Although  (he  remarked)  the  statement 
in  the  first  bill  of  exceptions  does  not  shew 
what  was  the  point  in  issue,  yet  enough  is 
stated  to  shew  that  testimony  was  improp- 
erly admitted.  All  testimony  is  improper 
which  is  irrelevant.  If  testimony  be  prima 
facie  irrelevant,  it  is  incumbent  on  the 
party  who  offers  it,  to  make  it  appear  that 
it  is  relevant.  If,  for  example,  declarations 
of  a  stranger  be  offered,  it  is  not  necessary 
for  the  party  who  excepts  to  the  opinion  of 
the  court  admitting  them,  to  do  more  in  the 
bill  of  exceptions  than  state  that  such 
declarations  were  offered  and  received. 
And  yet  such  hearsay  evidence  might  be 
proper  in  consequence  of  some  evidence 
previously  given.  They  might,  for  exam- 
ple, be  declarations  of  a  witness  who  had 
been  examined,  contradicting  what  he  had 
deposed  to.  But  in  such  case  the  party 
offering  them  must  take  care  to  have 
enough  stated  in  the  bill  of  exceptions  to 
shew  the  propriety   of  receiving  them.     In 
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the  present  case,  how  could  the  evidence 
set  forth  in  the  first  bill  of  exceptions  tend 
to  prove  a  partnership?  By  itself,  we  can- 
not see  that  it  would  have  such  tendency ; 
and  if  any  other  evidence  had  been  given 
that  would  have  authorized  it  to  be  ad- 
mitted, that  other  evidence  ought  to  have 
been  stated. 

283  *II.  In  the  second  bill  of  exceptions, 
the     previous     evidence     not     being 

stated,  the  case  is  governed  by  those  al- 
ready cited  which  require  a  reversal  because 
of  the  imperfect  nature  of  the  bill  of  excep- 
tions. 

III.  The  third  bill  of  exceptions  shews 
that  declarations  respecting  the  existence 
of  the  partnership  were  permitted  to  be 
given  in  evidence,  with  an  instruction  that 
they  were  not  evidence  of  its  existence.  Of 
what  else  could  they  be  evidence?  This 
bill  of  exceptions  is  at  least  obnoxious  to 
the  objection  of  the  want  of  certainty. 

IV.  We  admit  that  if  the  compensation 
had  not  been  in  the  alternative;  if  the  con- 
tract had  been  to  take  a  part  of  the  profits 
without  any  condition,  it  would  have  been 
a  case  of  partnership.  But  we  have  been 
unable  to  find  any  case  in  which  a  party 
thus  contingently  entitled  to  a  share  of 
the  profits  has  been  held  a  partner.  The 
main  reason  assigned  for  holding  one  who 
shares  in  the  profits  a  partner,  is,  that  he 
who  so  shares  ought,  in  reference  to  the 
other  dealers,  to  be  held  to  share  in  the 
losses,  because  those  dealers  give  credit 
trusting  to  the  profits  as  a  fund  belonging 
to  those  whom  they  tiust.  Where  the  in- 
terest is  alternative  and  contingent,  there 
is,  until  the  election  of  one  thing  or  the 
other,  no  right  to  either,  and  until  a  share 
of  the  profits  is  elected,  there  is  no  com- 
munity of  profits.  The  vendor  must  not 
wait  until  he  sees  that  profit  is  sure. 
The  vendee  has  a  right  to  require  that  the 
election  be  made  in  a  reasonable  time.  But 
when  the  election  is  made,  it  relates  back 
to  the  commencement  of  the  dealing.  What 
objection  can  there  be  to  this  view  of  the 
subject,  as  it  regards  the  public?  If  they 
know  the  contract  and  deal  in  reference  to 
it,  they  cannot  complain  that  they  are  in- 
jured by  it.  If  the  contract  be  secret,  they 
deal  on  the  credit  of  him  to  whom  they  sell, 
and  from  him  no  part  of  the  profits  is  taken. 
The  court  should  therefore  have  given    the 

first   instruction  asked.     It  was   evi- 

284  dentl3'  pertinent  *to  the  issue,  and  the 
court  did  not   refuse   it  because  there 

was  no  evidence  of  the  facts  supposed  by  it, 
but  gave  an  instruction  based  upon  the  same 
state  of  facts.  An  appellate  court  can 
never  presume  that  the  court  below  gave 
an  instruction  not  pertinent  to  the  matter 
in  issue.  And  in  giving  that  instruction, 
as  well  as  in  refusing  the  second  instruc- 
tion asked,  that  court  has  clearly  erred.  If 
there  had  been  a  partnership,  it  was  cer- 
tainly dissolved  before  the  transaction  in 
question,  and  the  former  partners  then 
cannot  be  liable  unless  for  want  of  notice. 
The  cases  cited  by  mr.  M'Comas  shew  that 
notice  of  the  withdrawal  of  a  dormant  part- 


ner is  not  necessary  at  all.  And  the  cir- 
cuit court  has  *held  that  there  must  be 
notice  to  the  world.  Surely,  there  is  no 
foundation  in  law  for  this.  If  notice  had 
been  given  to  the  plaintiffs,  it  would  not 
only  have  been  good,  but  better  than  notice 
in  the  papers.  The  court  was  eminently 
wrong  in  another  respect.  It  should  have 
told  the  jury  that  if  they  thought  there  waa 
a  partnership,  it  was  limited  to  a  sinf^le 
object, — to  the  vending  of  these  goods,  and 
the  business  properly  connected  with  it; 
not  that  it  was  a  partnership  in  other 
goods.  The  argument  on  the  other  side 
supposes  that  a  very  curious  mode  mi^ht 
be  adopted  to  sell  these  goods ;  viz.  to  par- 
chase  others. 

V.  What  has  been  said  upon  the  fourth 
bill  of  exceptions  will  also  apply  to  the 
fifth ;  the  variations  being  very  slight. 

STANARD,  J.,  delivered  the  opinion  of 
the  court : 

The  court  is  of  opinion  that  the  evidence 
mentioned  in  the  first  bill  of  exceptions  had 
a  connexion,  though  very  slight,  with  one 
of  the  questions  involved  in  the  issue,  and 
though  it  might  have  been  of  very  little 
weight,  it  was  not  error  to  permit  it,  as  a 
link    in  a  chain  of   circumstances,  to  go  to 

the  jury. 
285  *The   evidence   mentioned    in    the 

second  bill  of  exceptions  was  properly 
rejected.  The  exception  does  not  shew  the 
time  of  the  transaction  between  the  de- 
fendants, nor  suggest  any  connexion 
between  the  fact  the  evidence  was  offered 
to  prove,  and  any  matter  in  controversy  in 
the  suit ;  nor  is  there  any  thing  stated  in 
the  exception  from  which  such  connexion 
can  be  inferred. 

The  evidence  mentioned  in  the  third  bill 
of  exceptions  was  properly  admissible,  to 
prove  that  the  plaintiffs  intended  to  sell  to, 
and  Smith  intended  to  purchase  for,  a  part- 
nership, but  was  no  proof  against  Chap- 
man &  Beirne  that  they  were  the  partners. 
That  evidence,  however,  was  not  regularly 
admissible  in  this  case,  even  for  this  limited 
purpose,  until  the  plaintiffs  had  offered 
evidence  tending  to  shew  that  there  was  a 
partnership  (either  by  express  contract,  or 
by  Chapman  &  Beirne  permitting  their 
names  to  be  used  as  partners,  or  otherwise,) 
between  Smith,  Chapman  and  Beirne,  that 
authorized  Smith  to  purchase  on  the  credit 
of  the  three. 

The  law  of  the  case  stated  in  the  fourth 
exception  is  correctly  expounded  by  the  in- 
struction asked  for  thereon  by  the  defend- 
ants. But  it  is  not  stated  that  evidence 
was  offered  tending  to  prove  such  case; 
and  if  the  coitrt  had  simply  declined  to  give 
the  instruction,  such  refusal  might  have 
been  justified,  on  the  ground  that  the  case 
was  merely  hypothetical,  and  the  law  aris- 
ing on  it  an  abstract  question.  As  the 
court,  however,  not  only  overruled  the  in- 
struction asked,  but  proceeded  to  give  an 
instruction,  it  is  a  reasonable  implication 
that  there  was  evidence  tending  to  prove 
the  case,  and  therefore  the  rectitude  of  the 
judgment  on  the  instruction  overruled,  and 
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on  that  driven,  is  proper  for  enquiry  in  the 
appellate  court.  As  before  stated,  the  court 
erred  in  overruling  the  instruction  sought. 
The  case  stated,  to  which  the  instruction 
^iven  was  applied,  differs  from  that  on 
which  the  instruction  was  asked;  and  if 
such  case  had  been  made  out   by    the 

286  proof,  the  instruction  *was  wrong  in 
this,  that  though  the   case   so   stated 

might  create  a  temporary  partnership  until 
election,  it  was  limited  to  the  sale  of  the 
goods  furnished,  and  to  the  profits  thereof, 
and  did  not  extend  to  purchases  and  sales 
of  other  goods ;  and  the  dissolution  of  such 
partnership  was  effectual  in  respect  to  all 
who  may  have  had  actual  notice,  though 
snch  notice  may  not  have  been  given  to 
the  world,  or  even  publicly. 

The  addition  to  the  instructions,  which 
is  the  subject  of  the  fifth  exception,  was 
not  error,  if  it  be  understood  that  the  repre- 
sentiag  themselves  and  acting  as  partners 
by  Chapman  A  Beirne,  mentioned  in  that 
addition,  had  relation  to  an  existing  and 
coatinuing  partnership  for  the  sale  and 
purchase  of  goods,  or  to  a  partnership  gen- 
erally, without  express  qualification  or  lim- 
itation as  to  the  subject  or  the  continuance 
thereof. 

It  does  not  however  appear  with  sufficient 
clearness,  that  the  said  addition  was,  or 
was  intended  to  be  so  understood ;  and  for 
that  reason    the    addition    was   error. 

The  judgment  ought  to  be  reversed  with 
costs,  the  verdict  set  aside,  and  a  new  trial 
awarded,  on  which  the  principles  herein 
declared  in  respect  to  the  admission  and  re- 
jection of  evidence,  and  the  instructions  to 
the  jury  on  the  law  of  the  case,  are  to  gov- 
ern, should  occasions  occur  on  the  new  trial 
for  their  application,  and  the  court  be  asked 
to  apply  them.      
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Auras t,  1842.  Lewisburff. 
(Absent  Brooke,  J ) 

Equity  Jartodlctlmi—Mistske— Conveyance  of  Land.*— 

Sale  Is  made  of  land  embraced  by  a  deed  under 
whicli  the  vendor  claims,  but  by  mistake  the  con- 
Teyance  from  the  vendor  embraces  some  land 
not  conveyed  by  that  deed,  and  omits  some  com- 
prised in  it.  On  a  bill  by  the  vendee  against  the 
administrator  and  heirs  of  the  vendor.  Held. 
eqQit}'  will  correct  the  mistake,  by   directiniir  a 

*Eqaltj  Jurisdiction— Deficiency  In   Land— Mistake. 

-Courts  of  equity  have  Jurisdiction  to  render  de- 
crees for  the  value  of  the  deficiency  in  the  quantity 
of  land  sold  by  the  acre.  The  basis  of  this  jurisdic- 
tion is  either  mutaal  mistake,  or  the  mistake  of 
one  party  occasioned  by  the  fraud  or  culpable  ne^- 
Ugence  of  the  other.  Hull  v.  Watts,  95  Va.  12,  27  S. 
E.  Bep.  829.  citing  the  principal  case. 

The  principal  case  is  also  cited  for  this  proposition 
in  Watkins  v.  Elliott,  28  Gratt  380  ;  Boschen  v.  Jur- 
ffens.92  Va.  750,  24  S.  £.  Rep.  390 :  Graham  v.  Larmer. 
87  Va.  233, 12  S.  E.  Rep.  389  :  Crislip  v.  Cain.  19  W.  Va. 
W:  Caldwell  v.  Craig.  21  Gratt  189  :  Rogers  v.  Pat- 
tie,  96  Va.  SOS,  81  S.  E.  Rep.  897. 

StaM—5ane— Same— estimate  of  Quantity  by  Par- 
**««.— The  principle  upon  which  equity  gives  relief  In  ' 


conveyance  from  the  heirs  of  the  vendor  accord- 
ing to  the  calls  of  the   deed  under  which   the 
vendor  claimed. 
Vendor  and  Vendeet— Contract  of  Hazard^Rnle.— The 

principles  upon  which  equity  gives  relief  to  vendor 

cases  of  excess  and  deficiency  in  the  estimated 
quantity  upon  the  sale  of  lands,  is  where  there  is  a 
mistake,  whether  the  mutual  mistake  of  the  par- 
ties, or  the  mistake  of  one  of  them,  occasioned  by 
the  fraud  or  culpable  negligence  of  the  other.  The 
general  rule  is  that  an  estimate  of  the  quantity  by 
the  parties,  whether  in  a  contract  executed  or  a 
contract  executory,  ought  to  be  taken  prima  facie 
to  have  influenced  the  price.  Nichols  v.  Cooper.  2 
W.  Va.  350.  citing  the  principal  case. 

The  principal  case  is  cited  in  Graham  v.  Larmer. 
87  Va.  233. 12  S.  E.  Rep.  389  ;  Crislip  v.  Cain,  19  W.  Va. 
542  :  Hendricks  v.  Gillespie,  25  Gratt.  200  :  Walsh  v. 
Hale,  25  Gratt.  318:  Trinkle  v.  Jackson.  86Va.  211, 
9  S.  £.  Rep.  986. 

The  principal  case  is  distinguished  in  Shoemaker 
V.  Cake,  83  Va.  4,  1 S.  £.  Rep.  387.  But  see  Nichols  v. 
Cooper.  2  W.  Va.  347.  disapproved  in  Crislip  v.  Cain. 
19  W.  Va.  552,  653.  554. 

5ame— Same— Same.— In  Graham  v.  Larmer,  87  V a. 
282,  12  S.  E.  Rep.  389,  the  court  said  :  "In  the  leading 
Virginia  case  of  BUsHno  r.  Beatty,  I  Rob.  304,  Judge 
Baldwin  reviewed  all  the  prior  decisions  of  this 
court  upon  the  subject  in  hand  ;  and  the  principle 
deduced  therefrom  was,  that  courts  of  equity  enter- 
tain Jurisdiction  and  grant  relief  upon  the  ground  of 
mistake,  and  this  whether  the  sale  was  at  a  speci- 
fied price  per  acre,  or  a  sale  of  a  tract  supposed  by 
both  parties  to  contain  a  definite  number  of  acres, 
for  an  aggregate  sum  or  gross  price,  and  that  if.  in 
either  case,  there  was  a  mistake  as  to  the  quantity, 
equity  will  give  relief,  with  compensation  for 
the  excess  or  deficiency,  as  the  case  maybe  :  but 
that  the  right  to  relief,  otherwise  clear,  may  be  ex- 
cluded by  a  stipulation  at  the  time  of  the  sale,  that 
the  estimated  quantity  shall,  in  any  event,  be  taken 
as  the  actual  quantity— the  parties  thus  making  a 
contract  of  hazard." 

The  principal  case  is  cited  In  Crawford  v.  M'Dan- 
iel.  1  Rob.  453. 

Same— Principal  Case  Disapproved.— The  opinion  of 
Judge  Baldwin,  in  the  principal  case,  and  the  subse- 
quent Virginia  cases  which  have  adopted  his  views, 
as  also  the  first  syllabus  in  Nichols  v.  Cooper.  2  W. 
Va,  347.  disapproved  in  Crislip  v.  Cain,  19  W.  Va.  533, 
545. 

3ame— Rule  When  Parcbase  Money  Paid.— it  was 

said  in  Kelly  v.  Riley.  22  W.  Va.  249,  citing  the  prin- 
cipal case,  that  if  equity  has  jurisdiction  in  the 
case  of  a  deficiency  In  quantity  of  land,  the  sale 
being  by  the  acre,  to  enjoin  the  collection  of  pur- 
chase money  after  conveyance  executed,  it  would 
seem  to  be  clear  that  it  ought  to  grant  relief  when 
the  purchase  money  has  been  paid  as  no  objection 
to  its  jurisdiction  could  be  urged  in  the  one  case 
which  would  not  equally  apply  to  the  other. 

Same— Clerical  nisprlslon.- The  principal  case  is 
cited  in  Deitz  v.  Ins.  Co..  33  W.  Va.  541, 11  S.  E.  Rep. 
56,  to  the  point  that  no  court  of  record  would  hesi- 
tate to  correct  a  clerical  misprision  in  its  own  rec- 
ords, if  the  mistake  is  clearly  established. 

tSale  by  Acre  or  by  Tract  of  Land.— A  question  fre- 
quently arises  as  to  whether  a  sale  is  by  the  acre  or 
is  of  a  tract  of  land,  the  acreage  being  merely  for 
description  and  not  determining  the  amount  of  the 
price.  The  question  is  largely  one  of  intention. 
JoUife  V.  Hite,  1  Call  282;   Key  ton  v.  Brawford.  5 
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in  case  of  excess,  or  to  vendee  in  case  of  defi- 
ciency in  the  estimated  quantity  of  land,  examined 
by  Baldwin,  J. 
Same— Estimate    of    Quantity  by   Parties— **More  or 

L«ss."J— An  estimate  by  the  parties  of  the  quantity 
of  land  sold,  whether  in  a  contract  executed  or  in 

Leiffh  89;  Weaver  v.  Carter,  10  Leiffh  46;  Norfolk 
Trust  Co.  V.  Foster,  78  Va.  419.  In  this  latter  case 
the  court  said:  "Whether  a  contract  of  sale  is  one 
of  hazard  as  to  quantity— in  other  words,  whether  it 
is  a  contract  for  the  sale  of  a  certain  tract  of  land, 
whatever  number  of  acres  it  may  contain,  or  of  a 
specified  quantity— depends  upon  the  intention  of 
the  contracting  parties,  to  be  srathered  from  the 
terms  of  the  contract,  and  all  the  facts  and  circum- 
stances connected  with  it.  And  while  contracts  of 
hazard  In  such  cases  are  not  invalid,  courts  of 
equity  do  not  resrard  them  with  favor.  The  pre- 
sumption is  asrainst  them,  and  can  be  repelled  only 
by  clear  and  coirent  proof.  Consequently,  a  contract 
will  be  construed  to  be  a  contract  by  the  acre 
whenever  it  does  not  clearly  appear  that  the  land 
was  sold  by  the  tract,  and  not  by  the  acre.  And  so, 
where  the  contract  is  for  the  payment  of  a  gross 
sum  for  a  tract  of  land,  upon  an  estimate  of  a 
alven  quantity,  the  presumption  is  that  the  quan- 
tity influences  the  price  to  be  paid,  and  that  the 
agreement  is  not  one  of  hazard.  These  proposi- 
tions have  been  affirmed  by  this  court  in  numerous 
cases.  Key  ton  v.  Brawford,  5  Leigh  80;  Blessino  v. 
Beatty,  1  Bob.  Bep.  3C4:  Triplett  v.  Allen,  26  Gratt. 
721:  Watson  v.  Hoy,  28  Gratt,  698;  Yost  v.  Geisler,  7 
Va.  L.J.  634." 

The  principal  case  is  cited  in  this  connection  in 
Watson  v.  Hoy.  28  Gratt.  704.  705;  Boachen  v.  Jur- 
gens.  92  Va.  759.  24  S.  E.  Rep.  890;  Graham  v.  Larmer. 
87  Va.  233,  12  S.  E.  Rep.  389  See  footnote  to  Triplett 
V.  Allen.  28  Gratt.  721,  and  foot-note  to  Caldwell  v. 
Craig.  21  Gratt.  132. 

J**More  or  Les8**-Effect  on  Purchaser— When  the 
real  contract  is  to  sell  a  tract  of  land  for  so  many 
acres  as  it  may  contain,  more  or  less'  fully  under- 
stood  to  be  so,  the  purchaser  takes  the  tract  at  the 
risk  of  gain  or  loss,  by  deficiency  or  excess.  Tucker 
V.  Cocke.  2  Rand.  51;  Russell  v.  Keeran.  8  Leigh  9; 
Pendleton  v.  Stewart,  6  Call  1 ;  Hull  v.  Cunningham, 
1  Munf.  830:  Weaver  v.  Carter,  10  Leigh  37:  Grant- 
land  V.  Wight,  2  Munf.  179;  Caldwell  v.  Craig,  21 
Gratt.  132;  Allen  v.  Shriver,  81  Va.  174;  Jolllfe  v. 
Hite,  1  Call  301,  1  Am.  Dec.  579;  Pratt  v.  Bowman,  37 
W.  Va.  715,  17  S.  E.  Rep.  210;  Depue  v.  Sergent,  21  W. 
Va.  326;  Anderson  v.  Snyder,  21  W.  Va.  633. 

But  in  Jolllfe  v.  Hite.  1  Call  829.  where  the  princi- 
ples applicable  to  this  subject  were  discussed,  it 
was  decided  that  wherever  the  primary  contract  is 
for  a  sale  by  the  acre,  though  it  be  carried  into 
execution  by  a  deed  conveying  a  certain  quantity, 
more  or  less,  the  vendee  is  not  precluded  from 
claiming  for  deficiency,  nor  the  vendee  for  excess. 
Same— Sale  In  QroM  or  by  Acre.— A  sale  of  a  tract 
of  land,  described  by  metes  and  bounds  as  contain- 
ing a  certain  number  of  acres,  "more  or  less,*'  is  a 
sale  in  gross  and  not  by  the  acre,  though  the  price 
named  be  an  exact  multiple  of  the  number  of  acres 
.  named.  Depue  v.  Sergent.  21  W.  Va.  326;  Anderson 
V.  Snyder,  21  W.  Va.  632;  Crislip  v.  Cain.  19  W.  Va. 
488:  Pratt  v.  Bowman,  37  W.  Va.  715,  17  S.  E.  Rep.  210: 
Weaver  V.  Carter,  10  Leigh  89;  Russell  v.  Keeran,  8 
Leigh  9;  Hull  v.  Cunningham,  1  Munf.  880;  Pendle- 
ton v.  Stewart,  5  Call  1,  2  Am.  Dec.  583;  Benson  v. 
Humphreys,  75  Va.  196.    The  principal  case  is  cited 


a  contract  executory,  ought  to  be  taken  prima 
facie  to  have  influenced  the  price.  Therefore 
where  a  sale  was  made,  for  2000  dollars,  of  a  tract 
of  land,  which,  in  the  articles  of  sale  and  in  ibe 
deed  of  conveyance,  was  mentioned  as  "cootaiDiog 
280  acres."  without  the  addition  of  the  customanr 

in  this  connection  in  Crawford  v.  M'Danlel.  1  Rob. 
458. 

Virginia  CaM  Disapproved.— The  case  of  Benson  t. 
Humphreys.  75  Va.  196,  is  disapproved  in  Depae  t. 
Sergent,  21  W.  Va.  327,  The  court  said:  "It  is  Irne 
that  where  the  words  'more  or  less*  were  not  added 
to  the  description  of  the  quantity  of  the  land,  the 
court  of  appeals  of  Virginia  in  the  case  of  Beason  v. 
Humphreys.  Law  Journ.  April.  1881,  did  hold, 
where  the  price  was  an  exact  multiple  of  the  qaan- 
tity.  though  it  was  not  stated  exactly  but  was  qaall- 
fled  by  the  addition  of  the  words  'more  or  less,'  yet, 
that  this  was  still  a  contract  of  sale  by  the  acre. 
But  this  case  met  the  express  and  decided  disap- 
proval of  our  court,  in  Crislip,  Guardian,  v.  Cala.  19 
W.  Va.  pp.  551  and  5!)2.  It  is  entirely  unsustainedby 
reason  or  authority  in  Virginia  or  elsewhere." 

DIfttlncUon  between  Sale  in  QroM  and  by  the  Acre.- 
The  distinction  pointed  out  in  Pendleton  v.  Stewart 
5  Call  1,  2  Am.  Dec.  583,  between  a  sale  in  gross  aod 
by  the  acre  is  as  follows:  Where  the  sale  is  by  tbe 
acre  for  a  stipulated  number  of  acres,  the  words 
"more  or  less"  will  cover  only  very  small  errors, 
such  as  might  reasonably  be  Imputed  to  the  varia- 
tion of  Instruments  or  other  similar  causes;  bat  if 
it  is  a  sale  in  gross  and  it  Is  fully  understood  tbat 
the  contract  is  to  sell  a  tract  of  land,  as  it  ma>'  con- 
tain more  or  less,  both  parties  are  presumed  to  take 
the  risks  of  the  excess  or  deficiency  in  the  quantity. 

An  agreement  to  sell  land  contained  within  speci- 
fied boundaries,  supposed  to  be  a  certain  number 
of  acres,  at  a  fixed  price  per  acre,  is  a  sale  by  tbe 
acre,  and  not  in  gross.    Carter  v.  Campbell.  Glim. 

Same— Same— Rights  of  Vendee.— It  was  held  in 
Key  ton  v.  Brawford,  5  Leigh  39,  that  a  vendee  of 
land,  in  a  sale  by  the  acre,  is  entitled  to  an  abatement 
from  the  purchase  money,  in  case  of  a  deficiency  of 
quantity;  but  in  a  sale  of  land  inoross,  a  contract  of 
hazard  on  both  sides,  the  vendee  is  not  entitled  to 
relief,  in  case  of  deficiency;  and  whether  the  sale 
be  a  sale  by  the  acre,  or  a  sale  t»  oross.  is  a  question  of 
intention  of  the  parties  to  the  contract,  to  be  col- 
lected from  all  the  circumstances  of  the  transaction. 

Payment  of  Qross  Sum  upon  Estimate  of  QlvesQaaa- 
tlty,— The  principal  case  is  cited  in  Watson  v.  Hoy. 
28  Gratt.  698.  and  Camp  v.  Norfieet.  83  Va.  382,  5  S.  £. 
Rep.  374.  to  the  point  that  where  the  parties  contract 
for  the  payment  of  a  gross  sum  for  a  tract  or  |)arcel 
of  land  upon  an  estimate  of  a  given  quantity,  tbe 
presumption  is  that  the  quantity  influences  tbe 
price  to  be  paid,  and  that  the  agreement  is  not 
one  of  hazard.  See  Grayson  v.  Buchanan,  88  Va. 
251.  13  S.  E    Rep.  457. 

As  Estimated— As  Supposed.— The  words  "more  or 
less,"  are  not  construed  to  mean  "as  estimated." 
"as  supposed."  but  are  construed  to  mean  "about" 
the  specified  number  of  acres,  and  are  considered  or 
designated  to  cover  only  such  small  errors  of  sur- 
veying as  usually  occur  in  surveys.  Crislip  v.  Cain, 
19  W.  Va.  442.  See  also.  Benson  v.  Humphreys.  TSVa- 
196  ;  Anderson  v.  Snyder,  21  W.  Va.  647. 

Warranted  That  Thing  Sold  Will  Correspond  to  Rep- 
resentation.—A  warranty  tacitly  annexed  to  every 
contract,  that  things  bought  or  sold  shall  corre- 
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words  "more  or  less/'  and  the  tract  proved  to  con- 
tain ooly  253  acres.  It  was  considered  that  although 
tbe  parchase  money  was  not  an  eqaimultlple  of 
tbe  number  of  acres,  yet   the  presumption  was 

spond  with  the  representation  m  ade  of  it  at  the  time 
of  coQclndlnff  the  contract  between  the  parties,  is 
neither  waived  nor  destroyed  by  the  Insertion  of  the 
words  "more  or  less/'  in  a  contract  for  the  sale  of 
land  by  a  specified  number  of  acres,  if  an  error  be- 
jond  wbai  may  reasonably  be  imputed  to  the  vari- 
ation of  instruments,  or  other  similar  causes,  be 
afterwards  discovered.  Jollife  v.  Hlte.  1  CaU  801, 1 
Am.  Dec  519 ;  Pendleton  v.  Stewart.  6  Call  5  :  opin- 
ion of  TucKKK.  J.,  Caldwell  v.  Craicr.  21  Qratt  187. 

Contract  off  Hazard.— A  sale  in  «rross.  when  applied 
to  tlie  thinff  sold,  means  a  sale  by  the  tract,  without 
regard  to  quantity,  and  in  that  sense  is  ex  vi  termini 
a  contract  of  hazard.  Shoemaker  v.  Cake,  83  Va.  1. 
1&  £.  Bep.  887 :  Russell  V.  Keeran,  8  Lei^h  9  :  Yost  v. 
Mallicote.  77  Va.  610. 

Material  and  lmmateii«l  Differences  —  Immaterial 
DHferenccs.— Where  the  contract  is  for  a  tract  or  par- 
cel of  land  in  gross,  without  reference  to  its  quan- 
tity, whatever  the  deficiency,  no  allowance  is  made 
to  either  party,  even  where  the  deficiency  is  great 
Thofl,  in  the  case  of  Tucker  v.  Cocke.  2  Rand.  51,  the 
deflcleacy  was  a  thousand  acres.  In  Russell  v. 
Keeran.  8  Leigh  9.  the  deficiency  amounted  to  one 
hondred  acres  in  a  tract  of  four  or  five  hundred 
acres. 

In  Caldwell  v.  Craig.  21  Gratt  182,  there  was  a  de- 
ficiency of  two  h  judred  acres  in  a  conveyance  of 
one  tbousand  acres,  more  or  less,  for  a  consideration 
of  six  thousand  five  hundred  dollars.  See  also, 
Oraham  v.  Larmer,  S7  Va.  222, 12  S.  E.  Rep.  889. 

If  a  tract  of  land  be  sold  for  1 100  acres  more  or  less 
at  a  fixed  price,  and  it  turns  out  that  it  is  less,  the 
purchaser  will  not  be  relieved  in  equity.  Pendleton 
y.  Stewart  5  Call  1.  2  Am.  Dec.  S88. 

A  deficiency  of  eight  acres  in  a  tract  of  562  acres, 
is  no  more  than  a  purchaser  who  buys  for  more  or 
less  may  reasonably  expect  Nelson  v.  Matthews,  2 
a  &  M.  IM,  8  Am.  Dec.  020. 

Material  Differences.— But  ten  acres,  in  a  tract  of 
16S  acres,  is  not  one  of  these  small  deficiencies  to  be 
covered  by  the  phrase  "more  or  less."  Triple tt  v. 
Allen,  26Qratt  721.  Nor  a  deficiency  of  one  hundred 
and  ninety-two  acres  in  a  conveyance  of  eight  hun- 
dred acres,  more  or  less.  Quesnel  v.  Woodlief.  6 
CaU  239.  opinion  of  Judge  Lyons. 

Quiotlty  Considerably  Less  —The  principal  case  is 
cited  in  Walsh  v.  Hale,  26  Gratt  817,  to  the  point 
that  a  purchaser,  if  the  quantity  be  considerably 
less  than  was  stated,  will  be  entitled  to  an  abate- 
Dent,  although  the  agreement  contain  the  words 

"more  or  less. " 
5ele  of  PIve  tfnndred  and  Three  Acres,  Deficiency, 

Thirty-Four  Acres.- In  a  sale  of  lands  described 
in  the  deed  as  containing  five  hundred  and  three 
ures.  the  presumption  is  that  the  specified  number 
of  acres  was  intended,  and  if  there  is  a  considerable 
deficiency— here  thirty-four  acre.s— the  purchaser 
^entitled  to  an  abatement  of  price.  Watson  v.  Hoy, 
tt  Gratt  098,  and  note.  See  fool-note  to  Caldwell  v. 
Craig.  21  Gratt  132. 

Prand  or  False  Representation.— Although  the  sale 
be  In  gross,  and  not  by  the  acre,  if  the  vendor,  to  in- 
duce the  vendee  to  purcbase,  falsely  represents  to 
Mm  that  the  land  contains  a  specified  number  of 
^res,  or  that  number  "more  or  less."  and  the 
▼endee,  relying  on  the  truth  of  such  representation. 


against  the  contract  being  one  of  hazard,  and  the 
vendor  was  held  liable  for  the  deficiency  ;  dissen- 
tiente  Stanard,  J. 

Same— Rule  of  Compensation. S— Where,  at  the  time  of 
the  sale  of  a  tract  of  land,  it  is  estimated  that 
there  is  a  certain  number  of  acres  within  the 
boundaries  by  which  the  tract  is  conveyed,  and 
it  afterwards  appears  that  the  vendee  is  entitled 
to  be  compensated  for  a  deficiency  in  the  quantity, 
the  rule  of  compensation  will  generally  be  ac- 
cording to  the  average  value  of  the  whole  tract 

Appellate  Practlce-CosU  1 —Administrator  —  Amend- 
ment of  Decree.— lu  the  court  below,  there  having 

is  thereby  induced  to  purchase  the  same  as  contain- 
ing about  that  number  of  acres,  at  a  price  he  would 
not  otherwise  have  given  for  it,  such  representation 
even  If  innocently  made,  may  amount  to  an  implied 
warranty  of  the  number  of  acres,  and  the  vendor 
may  be  compelled  to  account  to  the  vendee  for  a 
deficiency  in  the  number  of  acres.  Anderson  v. 
Snyder.  21  W.  Va.  883 ;  Crislip  v.  Cain,  19  W.  Va.  438 ; 
Sine  V.  Fox,  88  W.  Va.  621,  11  S.  E.  Rep.  218  ;  Kelly  v. 
Riley,  22  W.  Va  247  ;  Boggs  v.  Harper,  45  W.  Va.  5W. 
81  S.  E.  Rep.  943  ;  Allen  v.  Sh river.  81  Va.  174. 

Failure  to  Disclose  Quantity  of  Land  5old.— If  the 
contract  be  for  900  acres,  more  or  less,  and  the  tract 
be  found  to  contain  only  765  acres,  the  purchaser 
will  be  relieved,  if  it  appear,  that  the  seller  knew 
of  the  deficiency  at  the  time  of  the  sale,  but  did  not 
disclose  it  Bedford  v.  Hickman,  6  Call  236,  2  Am. 
Dec.  690.  To  the  same  effect,  see  Anthony  v.  Old- 
acre,  4  Call  489  ;  Nelson  v.  Matthews,  2  H.  &  M.  164,  S 
Am.  Dec.  620. 

Though  land  be  sold  in  groes,  for  $o  much,  be  it  more 
or  Um,  yet.  if  It  be  evident  that  both  parties  were 
mistaken  in  a  material  point,  as  to  the  lines  by 
which  the  vendor  held,  and  there  was  no  express 
agreement  on  the  part  of  the  purchaser  to  take 
the  risk  upon  himself,  a  court  of  equity  will  give 
relief  for  a  deficiency.  Hull  v.  Cunningham,  1 
Munf.  830. 

SRule  of  Compensation  Stated.— The  rule  of  compen- 
sation or  abatement  in  case  of  an  excess  or  defi- 
ciency in  the  quantity  of  land  sold  Is  according  to 
the  average  value  per  acre  of  the  whole  tract,  un 
less  particular  circumstances  require  a  departure 
from  that  rule.  Watson  v.  Hoy,  28  Gratt  098,  citing 
the  principal  case,  and  Hoback  v.  Kilgores,  26  Gratt 
442;  Trlplettv.  Allen.  26  Gratt  721;  Nelson  v.  Mat- 
thews, 2  H.  &  M.  164,  178;  Nelson  v.  Carrington,  4 
Munf.  332,  840;  Hundley  v.  Lyons,  6  Munf.  342. 

The  principal  case  is  cited  for  this  proposition  in 
Yost  v.  Mallicote.  77  Va.  615.  617;  Hoback  v.  Kil- 
gores, 26  Gratt  442;  Sergeant  v.  Linkous,  83  Va.  607, 
3S.  E.  Rep.  295;  Trinkle  v.  Jackson,  86  Va.  241.  9  S.  £. 
Rep.  986:  Caldwell  v.  Craig.  21  Gratt  189.  See/oo^ 
note  to  Hoback  v.  Kilgores.  26  Gratt  442. 

Same.— The  general  rule  in  the  case  of  an  abate- 
ment on  account  of  deficiency  in  the  quantity  of 
land  sold,  is  to  allow  for  the  deficiency  the  average 
price  of  the  whole  land.  Depue  v.  Sergent,  21  W. 
Va.  345,  citing  the  principal  case,  and  Hall  v.  Cun- 
ningham, 1  Munf.  330;  Nelson  v.  Matthews,  2  H.  & 
M.  164:  Lowther  v.  Com.,  1  H.  &  M.  202:  Crawford  v. 
McDaniel,  1  Rob.  448;  Nichols  v.  Cooper,  2  W.  Va. 
347;  Stockton  v.  Union  Oil  &  Coal  Co..  4  W.  Va.  278. 
See  also,  Kelly  v.  Riley,  22  W.  Va.  247;  Boggs  v. 
Harper.  45  W.  Va.  564.  31  S.  E.  Rep.  944;  Grayson  v. 
Buchanan,  88  Va.  251,  18  S.  E.  Rep.  457. 

I  Appellate  Practice— Decreeing  Costs  of  Appeal  to 
Appellee.— The  principal  case  Is  cited  in  Marks  v. 
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been  a  clerical  misprision  In  decreelnff  Jointly 
airainst  two  defendants  as  administrators  of  a 
decedent,  when  tbe  pleadinffs  Indicated  tbatone 
of  them  was  sole  administrator,  and  the  decree 
for  costs  having  through  overslirhtbeen  entered 
ag^alnst  him,  as  well  as  asralnst  certain  heirs  of 
the  deceased,  de  bonis  proprlls,  the  appellate  court 
amended  the  decree  in  these  particulars.  The 
appellate  court  beinfir  farther  of  opinion  that  what 
was  declared  in  the  decree  would,  by  necessary 
implication,  relieve  the  heirs  from  respon- 

288  sibllity  for  *certaln  land,  but  that  it  would 
have  been  more  resmlar  to  direct  a  release 

of  that  land,  decreed  such  release  accordlnirly. 
And  the  decree,  beinsr  thus  amended,  was  there- 
upon affirmed. 

By  deed  bearing  date  the  Sth  of  January 
1816,  between  William  Poston  and  Charles 
Tate  of  the  one  part  and  Jacob  Blessing  of 
,the  other  part,  it  was  recited  that  Poston 
and  Tate,  by  virtue  of  a  decree  of  the  supe- 
rior court  of  chancery  holden  at  Staunton 
in  July  1808,  in  a  case  therein  depending 
b'etween  Jacob  Blessing  plainti£P  and  Ar- 
thur Campbell  defendant,  had  sold  to  Bless- 
ing **a  certain  tract  or  parcel  of  land  with 
the  appurtenances,  lying  in  Washington 
count3^  on  the  middle  fork  of  Holston  and 
Mill  creek,  containing  280  acres,"  and  that 
the  court  afterwards  confirmed  the  sale  and 
ordered  the  commissioners  to  convey  the 
said  land  to  Blessing;  and  then  the  deed 
witnessed  that  Poston  and  Tate,  the  com- 
missioners aforesaid,  conveyed  to  Blessing 
the  said  tract  or  parcel  of  land  with  the 
appurtenances;  but  the  deed,  instead  of 
stppping  there,  proceeded  to  describe  the 
said  tract  or  parcel  of  land  as  bounded  by 
particular  metes  and  bounds  set  forth 
therein. 

On  the  6th  of  September  1828,  articles  of 
agreement  were  entered  into  between  Bless- 
ing and  Robert  Beatty,  which  witnessed 
that  Blessing  had  sold  to  Beatty  '*a  certain 
tract  or  parcel  of  land  containing  280  acres, 
called  Staley  creek  place,  lying  and  being 
in  the  county  of  Washington  and  state  of 
Virginia,  and  o^*  both  sides  of  the  main 
road, adjoining  the  lands  of  John  Townsend, 
the  heirs  of  John  Irons  deceased,  the  heirs 
of  Robert  Thompson  deceased,  Wyatt 
M'Ghees  and  Augustine  M'Ghees. "  Beatty, 
on  his  part,  bound  himself  to  pay  to  Bless- 
ing 2000  dollars,  to  be  paid  in  the  manner 
set  forth  in  the  articles. 

By  deed  bearing  date  the  Sth  of  January 
1830,  Blessing  and  wife,  for  the  considera- 
tion of  2000  dollars,  conveyed  to  Beatty  the 
said  tract  or  parcel  of  land,    describing   it 
as    * 'lying  and  being   in    the  county 

289  of  Washington  *and  state  of  Virginia, 
and  on  both  sides  of  the   middle  fork 

of  Holston  river,  also  on  a  creek  called 
Staley's  creek,  containing  280  acres,  ad- 
joining the  lands  of  John  Irons  deceased 
and  others,  and  bounded  as  followeth,  to 
wit:"  (after  which,  particular  metes  and 
bounds  were    set    forth).      The   deed   con- 

HIU.  15  Qratt.  422.  See  also.  Handly  v.  Snodfirrass,  0 
Lelffh  484:  Williamson  v.  Howard,  2  Rob.  39;  Boyce 
V.  Smith,  9  Gratt.  704. 


tained  a  covenant  that  Blessing  and  liit 
heirs  would  warrant  and  defend  the  right 
and  title  '  *to  the  above  described  premises," 
to  Beatty  and  his  heirs,  free  and  clear  from 
the  claim  or  claims  of  any  person  or  per- 
sons whatever. 

After  the  death  of  Blessing,    to   wit,  on 
the   24th   of   October  1834,   a  suit  in  equitj 
was  brought  by  Beatty  against  the   admin- 
istrator and  heirs   of   Blessing,  in  the  cir- 
cuit court  of  Smyth   county.     The    bill  set 
forth,  that  since  Blessing's  death  the  plain- 
tifiP  had  discovered  that  the   boundaries  bj 
which  the  land  was  conveyed  by  Blessing 
to   him  do  not    contain  280  acres,  and  that 
of  the  land  included  in  the  said  boundaries 
there   is  between   15  and  30  acres  to  which 
Blessing    had   no  title.     And  then  the  bill 
proceeded    to  explain   how   this  arose.    It 
stated,    that  the  tract  of  land  conveyed  bj 
Blessing  to  the  plaintiff   as  containing  280 
acres   was   mortgaged  by  a  certain    Arthur 
Campbell  to  Blessing ;  that  under  this  mort- 
gage it  was  decreed  to  be  sold,  and  was  sold 
by  Poston  and  Tate  as  commissioners,  and 
Blessing  the   mortgagee   became   the  pur- 
chaser thereof ;  that  in  the  conveyance  to 
Blessing,  the  commissioners   included  land 
which  was   not  included  in   the   mortgage, 
and  that  in  this  way  Blessing  was  probably 
led  into  the  error  of  attempting  to  convey 
to  the  plaintiff  land  to   which   he   had  no 
valid  claim.     The  bill  prayed  that  a  survey 
might  be   directed,    to  ascertain    the  defi- 
ciency in  the  land  conveyed  by  Blessing  to 
the  plaintiff,    and   that   for  this  deficiency 
satisfaction    might  be  decreed  the  plaintiff 
out  of  Blessing's  estate. 

The  administrator  of  Blessing,  after  ex- 
cepting to  the  jurisdiction  of  equity, 
290  answered,  that  he  knew  nothing  *oJf 
the  terms  of  the  contract  between 
Blessing  and  Beatty.  He  did  not  know 
whether  Beatty  purchased  the  land  by  the 
quantity,  or  in  gross;  and  he  called  upon 
the  plaintiff  to  shew  what  the  contract 
was.  He  did  not  know  that  there  were  not 
280  acres  contained  in  the  tract  mentioned 
in  the  bill,  nor  that  Blessing  had  conveyed 
any  land  to  the  plaintiff  to  which  he  had 
not  right ;  and  he  called  for  proof.  Bless- 
ing, he  said,  had  put  the  plaintiff  into  pos- 
session of  the  land  contained  in  the  deed, 
and  the  plaintiff  had  never  been  evicted; 
and  if  he  had  voluntarily  surrendered  pos- 
session of  it  to  others,  it  was  his  fault,— a 
fault  for  which  Blessing's  estate  was  not 
liable.  At  all  events,  he  insisted,  the  plain- 
tiff should  have  brought  a  suit  at  law  upon 
the  warranty,  and  not  resorted  to  a  court  of 
equity  for  relief. 

Some  of  the  defendants  were  out  of  the 
commonwealth,  and  the  cause  was  proceeded 
in  against  them  by  publication.  Some  were 
infants,  and  answered  by  guardian  ad 
litem. 

Under  an  order  of  survey  made  in  the 
cause,  the  surveyor  of  the  county  returned 
a  plat  and  report;  but  the  report  was  defi- 
cient in  clearness.  The  deposition  of  the 
surveyor  was  taken,  which  stated,  that  he 
ran  the  lines  agreeably  to  the  courses  of  the 


254 


I  ROB. 


Blbssisg's  Adm'rs  v.  Bbatty. 


291,  292,  293 


mort^^g'e  given  by  Campbell  to  Blessing; 
"or  rather,  running  to  the  corners,  where 
thej  could  be  found,  and  where  not  found, 
according  to  the  courses  and  distances  of 
said  mortgage ;' '  and  found  the  tract  of  land 
to  contain  ^3  acres.  In  answer  to  a  ques- 
tion of  the  plaintiff's  counsel,  he  stated 
that  he  had  compared  the  courses  of  the 
mortgage  with  the  courses  of  the  deed  made 
by  Blessing  to  Beatty,  and  found  them  to 
differ,  the  deed  last  mentioned  including 
some  land  that  the  mortgage  would  not 
cover;  to  wit,  land  on  the  south  side  of  the 
main  road,  in  the  possession  of  James  P. 
Strother.  Other  depositions  were  taken, 
but  it  is  not   material  to  state  the  purport 

of  them. 
291         *The  cause  coming  on  to   be  heard 

the  3d  of  May  1839,  the  following 
opinion  and  decree  were  entered:  **The 
court,  not  being  able  from  the  evidence 
before  it  to  perceive  the  extent  of  relief  to 
be  decreed  to  the  complainant,  supposes  the 
difficulty  may  be  removed  by  an  additional 
report  of  the  surveyor  on  the  survey  already 
made,  or  by  making  another  survey  and 
report;  and  perceiving  that  the  probable 
relief  to  be  granted  will  be  a  correction  of 
the  conveyance  from  Blessing  to  the  com- 
plainant, so  as  to  conform  it  to  the  deed  of 
Goovevance  from  the  commissioners  Poston 
and  Tate  to  Blessing,  under  which  Blessing 
held  said  land,  and  which  (by  mistake,  as 
is  believed)  was  departed  from  in  the  con- 
veyance from  Blessing  to  the  complainant, 
so  as  to  leave  out  some  of  the  lands  held  by 
him  under  said  deed,  and  to  include  others 
not  conveyed  to  him ;  and  then,  by  ascer- 
taining the  deficiency,  to  compensate  the 
complainant  therefor,  leaving  him  to  action 
at  law  upon  his  warranty  for  compensation 
for  eviction  of  any  portion  thereof  of  which 
he  does  not  now  complain :  therefore  it  is 
adjudged,  decreed  and  ordered  that  the  said 
surveyor  so  amend  his  report,  if  it  can  be 
one  without  a  farther  survey,  as  to  shew 
how  much  land  is  contained  in  the  tract  in 
the  hill  mentioned,  surveyed  according  to 
the  lines  of  the  conveyance  made  by  the 
said  commissioners  Tate  and  Poston  to 
Jacob  Blessing,  and  also  to  shew  the 
amount  of  acres  included  in  Blessing's 
conveyance  to  the  complainant ;  also  to  shew 
the  number  of  acres  included  in  the  latter 
and  not  embraced  by  the  former,  and  how 
much  of  the  former  is  left  out  in  the  latter ; 
reporting  also  whether  or  not  he  finds 
marked  trees  and  comers  on  the  lines  sur- 
veyed by  him :  and  if  he  cannot  do  so  in 
the  survey  by  hi  m  now  reported,  that  he 
again  go  upon  the  land  in  controversy,  and 
son^ey  and  lay  off  the  same.  * ' 

The  surveyor  made   an  additional  report, 
tetting   forth     the     boundaries   called    for 

in  the  mortgage  from  Campbell 
292     *to    Blessing,    and     the    boundaries 

called  for  in  the  deed  from  the  com- 
miuioners  Poston  and  Tate  to  Blessing, 
and  specifying  wherein  the  two  deeds^  cor- 
responded and  wherein  they  differed,  and 
accounting  for  the  variations  between  the 
two.      The    principal    difference    was    the 


omission  in  the  latter  deed  of  one  course 
and  distance  specified  in  the  former.  The 
surveyor  supposed  that  a  mistake  was  com- 
mitted in  copying  the  courses  of  the  one 
deed  into  the  other.  There  were,  he  said, 
two  white  oak  corners  following  in  succes- 
sion, and  he  supposed  that  the  copyist, 
after  writing  the  words **white  oak,"  over- 
looked the  description  of  the  first  corner 
and  passed  to  the  description  of  the  second. 
This  supposition,  he  said,  was  strengthened 
by  the  fact  that  thenceforward  the  lines  of 
the  commissioners*  deed  pursued  the  calls  of 
the  mortgage,  except  that  one  course  in  the 
mortgage  was  S.  71  E.  whilst  the  course  of 
the  correspondent  line  in  the  other  deed  was 
S.  21  E.  which  was  a  mistake  that  might 
readily  happen  with  a  negligent  copyist, 
the  words  twenty  and  seventy,  when  writ- 
ten, being  often  mistaken  for  each  other. 
The  surveyor  had  no  doubt  that  the  com- 
missioners intended  to  convey  to  Blessing 
according  to  the  boundaries  of  the  mort- 
gage. This  opinion,  he  said,  was  confirmed 
by  the  fact  that  the  plat  made  from  the 
courses  of  the  mortgage  closed  accurately, 
whilst  the  plat  according  to  the  lines  of  the 
commissioners'  deed  failed  to  close,  by  a 
difference  of  11  degrees  in  course,  and  a 
deficiencv  of  90  poles  in  distance. 

It  seemed  to  the  surveyor  that  the  deed 
from  Blessing  to  Beatty  was  made  upon 
actual  survey,  and  that  the  surveyor  who 
made  that  survey  went  by  the  calls  of  the 
commissioners'  deed  (making  some  correc- 
tions in  course  and  distance)  until  he 
reached  two  white  oaks  at  one  of  the  cor- 
ners described  in  the  mortgage  deed,  after 
which  he  left  entirely  the  courses  both  of 
the  mortgage  and  of  the  deed  from  the 
293  commissioners,  and  ^struck  out  a  new 
course  for  himself.  This  error  was 
committed  in  attempting  to  run  with  the 
surrounding  lands  of  Robert  Thompson's 
heirs  and  Wyatt  M'Ghees,  mentioned  in  the 
deed  from  Blessing  to  Beatty. 

The  surveyor  reported  that  the  quantity 
of  land  conveyed  by  the  mortgage  deed, 
according  to  his  survey  thereof  as  actually 
run  by  marked  boundaries,  when  found,  and 
by  courses  and  distances  taken  from  the 
mortgage  deed,  when  corners  were  gone, 
was  253  acres ;  so  that  the  quantity  of  land 
embraced  in  the  mortgage  deed  was  less  by 
27  acres  than  the  quantity  for  which  Beatty 
contracted.  He  further  reported  that  the 
deed  from  Blessing  to  Beatty  embraced 
23  1-5  acres  of  land  not  contained  in  the 
mortgage  deed,  and  left  out  8  acres  included 
in  it. 

The  cause  came  on  to  be  finally  heard  the 
7th  of  May  1840.  The  circuit  court,  being 
of  opinion  that  an  error  was  committed  in 
the  conveyance  from  Blessing  to  Beatty  by 
departing  from  the  mortgage  deed,  and  be- 
ing satisfied  that  the  sale  from  Blessing  to 
Beatty  was  intended  to  include  all  the 
lands  within  the  bounds  of  the  mortgage, 
to  which  Blessing  had,  as  mortgagee,  the 
legal  title,  and  that  the  boundaries  thereof 
were  departed  from  by  mistake,  decreed  that 
the    heirs   of  Blessing,    or,  in  case  of  their 
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failure,  a  commissioner  appointed  for  the 
purpose,  should  convey  to  the  complainant 
the  land  embraced  by  the  mortgage  deed, 
according  to  the  calls  thereof.  And  it  ap- 
pearing by  the  report  of  the  surveyor,  that 
the  quantity  of  land  embraced  within  the 
mortgage  was  only  253  acres,  and  it  also 
appearing  (as  the  court  thought)  by  the 
original  contract,  that  Blessing  contracted 
to  sell  to  the  complainant  280  acres,  and 
the  average  price  paid  for  said  land  per  acre 
being  7  dollars  14  cents,  at  which  price  the 
27  acres  deficient  would  amount  to  192  dol- 
lars 78  cents,  the  court  therefore  decreed 
that  the  administrators  of  Blessing,  out 
of  his  estate,    pay  to  the  complainant 

294  *the  said  sum  of  192  dollars  78  cents, 
with  interest  thereon  from  the  6th  of 

September  1830  (when  the  last  payment  of 
the  purchase  money  fell  due)  till  paid ;  and 
that  the  complainant  recover  against  the 
defendants  his  costs. 

Although  Arthur  M.  Bowen  was  the  only 
person  sued  as  administrator  of  Jacob  Bless- 
ing deceased,  and  his  son  Jacob  Blessing 
was  no  otherwise  a  defendant  than  as  one 
of  the  heirs  of  the  deceased,  yet  the  decree 
was  against  both  Arthur  M.  Bowen  and 
Jacob  Blessing  as  administrators. 

On  their  petition,  an  appeal  was  allowed 
from  the  decree. 

The  cause  was  argued  in  writing  by 
M'Comas  and  B.  R.  Johnston  for  the  ap- 
pellants, and  by  Sheifey  for  the  appellee. 

I.  It  was  contended  for  the  appellants, 
that  the  sale  of  the  land  was  not  by  the 
acre,  but  in  gross.  Where  the  contract  is 
not  explicit,  they  argued,  the  question 
whether  it  is  of  the  one  character  or  the 
other,  depends  upon  the  particular  circum- 
stances of  the  case.  The  insertion  or  omis- 
sion of  the  terms  more  or  less  is  immaterial. 
In  the  case  of  Keytons  v.  Brawfords,  5 
Leigh  39,  the  land  was  mentioned  in  the 
deed  as  containing  a  specified  number  of 
acres;  but  the  court  considered  that  this 
was  merely  descriptive  of  the  tract  of  land, 
and  could  not  be  referred  to  the  clause  of 
warranty,  so  as  to  bind  the  party  to  make 
good  a  deficiency.  The  sale  was  held  to  be 
in  gross,  and  the  circumstance  that  the 
purchase  money  was  not  an  equimultiple 
of  the  number  of  acres  was  strongly  relied 
on.  That  circumstance  equally  exists  here. 
The  price  per  acre  in  this  case,  if  it  were 
considered  to  be  by  the  acre,  would  be  7 
dollars  14  cents  and  eight  twenty-eighths 
part  of  a  cent.  The  deficiency,  moreover, 
is  not  excessive.  Under  the  authority  of 
Keytons  v.  Brawfords,  no  allowance  should 
be  made  for  it. 

295  *For  the  appellee,  it  was  contended 
to  be  a  general   principle   of  equity, 

that  for  deficiencies  relief  will  be  granted. 
Only  in  peculiar  cases  will  that  relief  be 
refused.  Prom  the  cases  on  the  subject, 
this  rule  is  fairly  to  be  deduced  :  that  where 
it  can  clearly  be  shewn  by  the  vendor  that 
the  parties  understood  and  expressly  agreed 
that  the  one  should  risk  the  loss  of  a  sur- 
plus and  the  other  of  a  deficiency,  let  the 
quantity  be  what  it  might,  no  relief  will  be 


granted ;  but  where  the  parties  did  not 
contemplate  a  deficiency,  or  expressly  con- 
tract with  reference  to  risk  as  to  quantity, 
and  there  turns  out  to  be  a  deficiency,  there 
equity  will  relieve.  Jollilfe  &c.  v.  Hite  Ac, 
1  Call  329;  Hull  v.  Cunningham's  ex'or,  1 
Munf.  330;  Nelson  v.  Carrington  A  others, 
4  Munf.  332.  Is  it  shewn  by  the  appellants 
that  such  was  the  express  contract  and  un- 
derstanding of  the  parties?  What  evidence 
is  there  that  a  deficiency  was  contem- 
plated, or  made  the  subject  of  a  contract? 
It  does  not  appear  by  the  contract,  nor 
by  the  deed  of  conveyance.  Not  even  the 
usual  words  ''more  or  less"  are  used;  and 
if  they  were  used,  they  would  not  be  con- 
clusive. Who  shews  that  Beatty  expressly 
took  upon  himself  the  risk  of  a  defici- 
ency? No  one.  There  is  no  principle  of 
equity,  then,  which  will  throw  upon  him 
the  loss.  The  only  circumstance  that  can 
be  relied  upon  to  make  the  contract  a  sale 
in  gross,  is,  that  the  average  price  per  acre 
is  not  an  even  one.  In  Keytons  v.  Braw- 
fords, this  circumstance  was  expressly  held 
not  to  be  sufficient  by  itself.  There  were 
other  strong  circumstances  in  connexion 
with  that;  and  from  the  whole  the  conrt 
inferred  that  the  sale  was  a  sale  in  gross. 

II.  It  was  contended  for  the  appellants, 
that  the  case  was  not  proper  for  the  inter- 
ference of  equity.  In  Long's  ex'or  Ac.  v. 
Israel  &c.,  9  Leigh  556,  it  is  decided,  that 
while  equity  will  interfere  by  way  of  in- 
junction to  restrain  the  collection  of  pur- 
chase   money,    where    a  defect    of  title  is 

alleged  by  the  vendee,  yet  it  is  only 
296  in  that  *mode  that  it  will  take  juris- 
diction ;  and  that  where  the  purchase 
money  has  been  paid,  and  there  is  a  mere 
covenant  of  general  warranty,  as  in  this 
case,  the  party  will  be  left  to  his  action  at 
law,  which  only  accrues  when  there  has 
been  eviction  by  paramount  title.  Though 
the  facts  in  that  case  were  stronger  than 
in  this,  the  party  was  left  to  his  remedy  at 
law.  No  compensation  was  allowed  for  land 
which,  upon  the  proof,  was  covered  by  an 
elder  and  better  title.  In  the  case  at  bar, 
it  appears  that  the  appellee  was  put  in  pos- 
session under  Blessing's  deed,  and  the  bill 
sets  forth  no  complaint  of  eviction.  But  if 
equity  interfere,  it  should  only  allow  for  so 
much  as  the  land  embraced  in  the  deed  from 
Blessing  to  Beatty  falls  short  of  280  acres. 
For  the  appellee  it  was  said,  that  though 
the  allowance  for  deficiency  would  be  as- 
certained by  the  deed  from  Blessing  to 
Beatty  if  that  deed  was  correct,  yet  as  there 
was  a  mistake  in  that  deed,  it  was  right  to 
correct  the  mistake.  The  case  of  Long's 
ex'or  V.  Israel  &c.  was  an  authority  in  sup- 
port of  the  decree  in  this  respect.  Bless- 
ing having  contracted  to  sell,  and  Beatty 
to  buy,  according  to  the  mortgage  deed, 
it  was  proper  to  give  compensation  for  the 
deficiency  ascertained  by  running  the  lines 
according  to  that  deed. 

III.  It  was  contended  that  the  allowance 
per  acre  for  the  deficiency  was  too  high. 

The  counsel  for  the  appellee  relied  upon 
Nelson  v.    Matthews  Ac,   2  Hen.  A  Munf. 
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164,  and  Nelson  v.  Carrington  &  others,  4 
Munf.  332,  as  sustaining  the  allowance, 
which  was  of  the  average  value  of  the  whole 
tract. 

For  the  appellants,  it  was  said,  that 
where  there  is  a  mere  defect  of  quantity 
(the  boundaries  of  the  deed  not  including 
the  full  number  of  acres),  the  only  rational 
and  attainable  standard  of  damages  is  the 
average  value  per  acre ;  but  that  where,  on 
the  contrary,  land  is  included  within  the 
boundaries  which  is  lost  by  defect  of  title, 
the  land  itself  is  subject  to  view  and 

297  ^valuation,    and     no    more    damages 
will  be  given  than  the  actual  value  of 

that  very  portion  lost. 

IV.  It  was  insisted,  that  no  correction 
could  be  made  according  to  the  mortgage 
deed,  without  making  the  heirs  of  Camp- 
bell parties.  The  counsel  for  the  appellee 
answered,  that  all  the  interest  of  Campbell 
bad  been  parted  with  by  the  mortgage,  the 
sale  under  it,  and  the  purchase  b3'  Blessing 
at  that  sale. 

V.  It  was  contended  that  the  decree  was 
clearly  erroneous  in  decreeing  against 
Jacob  Blessing  as  administrator,  when  he 
was  not  sued  in  that  character. 

For  the  appellee  it  was  said,  that  this, 
though  erroneous,  was  an  error  without  an 
injury.  Blessing  was  not  directed  to  pay 
oat  of  his  own  funds,  but  out  of  the  estate 
of  the  decedent.  Having  in  his  hands  no 
estate  of  the  decedent,  he  incurs  no  con- 
tempt by  not  performing  the  decree  of  the 
court,  and  his  rights  are  no  way  afifected. 
The  burthen  must  fall  upon  the  assets  in 
the  hands  of  Bowen  the  true  administrator, 
and  the  associating  another's  name  errone- 
ously with  his  neither  lessens  his  obliga- 
tion to  pay,  nor  renders  the  payment  by 
him  more  difficult. 

The  counsel  for  the  appellants  replied 
that  the  decree  as  to  Blessing  was  not  so 
harmless  as  was  supposed.  For,  while  it 
remained  unreversed,  it  fixed  conclusively 
that  there  were  assets  in  his  hands,  though 
he  had  never  had  the  opportunity  of  plead- 
ing that  he  had  no  assets. 

VI.  It  was  insisted  that  the  decree  was 
erroneous  in  giving  costs  jointl3'  against 
the  administrators  and  heirs,  and  giving 
them,  as  against  the  administrators,  de 
bonis  propriis.  Long's  ex*or&c.  v.  Israel 
Ac,  9  Leigh  556. 

The  counsel  for  the  appellee  said,  he  did 
not  understand  the  decree  as  making  Bowen 
individually  liable ;  and  Blessing  stood  on 
the  same  footing  with  his  coheirs. 

BALDWIN,  J.  I  am  well  satisfied,  from 
all  the  circumstances  of  the  case,  that 

298  it  was  the   intention   of  *Blessing  to 
sell,  and  of   Beatty  to  purchase,    the 

land  embraced  by  the  mortgage  deed,  ac- 
cording to  the  true  boundaries,  whatever 
those  might  be,  and  adopting  the  estimate 
of  quantity  expressed  in  that  deed,  to  wit, 
280  acres;  but  that  a  mistake  occurred  in 
relation  to  the  boundaries,  occasioned  by 
errors' in  the  deed  from  the  commissioners 
to  Blessing,  and  an  unfortunate  attempt  to 
correct  those   errors   without  resorting    to 


the  calls  of  the  mortgage   deed.     The   con- 
sequence has  been  that  the  deed  from  Bless- 
ing  to    Beatty    embraces    some    land    not 
conveyed    by   the  mortgage  deed,  to  which 
Blessing    had    no  colour  of  title,  and  omits 
some  comprised  in  that  deed,  to  which  there 
does    not   appear  to  have  been  any  adverse 
claim.     The  decree  of  the  circuit  court  very 
properly  corrected  the  mistake,  by  directing 
a  conveyance  from   the   heirs   of   Blessing 
according  to  the  calls  of  the  mortgage  deed. 
The  corrected   boundaries  contain  only  25S 
acres,  shewing  a  deficiency  of  27 acres:  and 
the  questions  presented    for  our  considera- 
tion  upon   merits   are,    whether   compensa- 
tion ought  to  be  made  for  that   deficiency, 
and  if  so,  what  should   be   the   measure   of 
compensation? 

The  principle  upon  which  equity  gives 
relief  incases  of  deficiency  or  excess  in  the 
estimated  quantity  upon  the  sale  of  lands, 
I  understand  to  be  that  of  mistake ;  whether 
the  mutual  mistake  of  the  parties,  or  the 
mistake  of  one  of  them,  occasioned  by  the 
fraud  or  culpable   negligence   of  the  other. 

1  do  not  perceive  any  other  principle  upon 
which  the  jurisdiction  can  be  founded;  for 
if  there  has  been  no  mistake,  either  in  the 
contract  itself  or  the  execution  of  the  con- 
tract, the  parties  must  stand  upon  their 
legal  rights,  to  be  adjudicated  and  enforced 
in  a  legal  forum,  unless  the  question  shottld 
arise  incidentally  in  a  court  of  chancery, 
in  the  exercise  of  some  other  branch  of  its 
jurisdiction.  The  principle  was  recognized 
in  Hill  V.  Buckley,  17  Ves.  394,  401 ;  Glover 

V.  Smith,  1  Desaus.  433,  and  Duvals 
299      *v.  Ross,  2    Munf.    290.     It    was    the 

expressed  and  sole  ground  of  decision 
in  Quesnel  v.  Woodlief .  That  case,  though 
commented  upon  and  approved  in  JoUiffe  &c. 
V.  Hite  Ac,  1  Call  301,  was  for  some  time 
misunderstood  and  questioned,   5  Call  9,  10, 

2  Rand.  67,  from  the  want  of  a  correct  re- 
port of  it;  (see  an  imperfect  one  in  2  Hen. 
A  Munf.  173,  note,)  but  it  is  now  well  and 
accurately  reported  in  6  Call  218,  and  its 
authority  no  longer  disputed,  but  recog- 
nized; Bierne  Ac.  v,  Erskine,  5  Leigh  64. 
The  cases  of  Nelson  v.  Matthews  Ac,  2 
Hen.  A  Munf.  164,  and  Hull  v.  Cunning- 
ham's ex'or,  1  Munf.  330,  must  have  been 
founded  upon  the  same  principle.  The  idea 
is  sometimes  adverted  to,  of  a  tacit  war- 
ranty annexed  to  every  contract,  that  the 
thing  bought  or  sold  shall  correspond  with 
the  representation  made  of  it  at  the  time, 
5  Call  5,  but  this  is  only  another  mode  of 
suggesting  the  same  principle,  and  im- 
ports nothing  more  than  the  duty  of  one 
party  to  correct  a  mistake  to  which  he  has 
been  instrumental,  committed  to  the  prej- 
udice of  the  other.  In  the  application  of 
the  principle,  it  is  wholly  immaterial 
whether  a  deficiency  arises  from  a  miscalcu- 
lation of  the  area  within  the  boundaries,  as 
in  Duvals  v.  Ross,  or  the  exclusion  b3''  the 
described  boundaries  of  a  part  of  the  tract 
sold,  as  in  Hull  v.  Cunningham's  ex'or,  or 
the  inclusion  of  a  fart  unquestionably  be- 
longing to  a  third  person,  as  in  one  aspect 
of  Nelson  v.  Matthews  Ac. 
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The  cases  proper  for  compensation  on 
account  of  deficiency  or  excess  are  of  three 
classes.  The  first  I  will  mention  is  that  of 
a  sale  by  the  acre,  by  the  express  terms  of 
the  contract ;  for  example,  the  sale  of  a  tract 
stated  at  1000  acres,  for  the  price  of  five 
dollars  per  acre.  Here  the  quantity  men- 
tioned is  manifestly  mere  matter  of  descrip- 
tion, or  conjectural  or  temporary  estimate; 
either  party  having  a  perfect  right  to  ascer- 
tain accurately  the  precise  quantity  by 
actual  admeasurement;  which  quantity, 
when  so  correctly  ascertained, 
300  *gives  infallibly,  by  the  applica- 
tion of  the  stipulated  price  per  acre, 
the  exact  amount  of  the  purchase  money. 
But  if  the  parties,  relying  too  much  upon 
the  estimated  quantity,  go  on  to  adjust  the 
consideration  by  that  criterion,  and  it  turns 
out  that  the  estimate  is  erroneous,  the 
mistake  is  undoubtedly  one  which  must  be 
corrected.  In  such  a  case,  the  mistake  is 
not  in  the  terms  of  the  contract,  but  in  the 
result  of  those  terms  when  applied  to  the 
subject.  The  parties  may,  however,  by 
their  agreement,  make  the  estimated  quan- 
tity conclusive,  by  stipulating  to  dispense 
with  a  survey  and  to  be  governed  in  all 
events  by  the  given  estimate.  This 
changes  the  sale  into  a  contract  of  hazard, 
and  necessarily  excludes  the  interposition 
of  equity  on  the  ground  of  mistake. 

A  second  class  of  cases  is  where  the 
agreement  or  understanding  of  the  parties 
is  for  a  sale  at  a  stipulated  price  per  acre, 
but  instead  of  stating  those  terms  in  the 
contract,  they  express,  a.«  the  consideration, 
the  result  of  a  calculation  based  upon  an  er- 
roneous estimate  of  the  quantity.  Here  the 
mistake  is  in  the  terms  of  the  contract,  a 
gross  sum  having  been  adopted  under 
the  belief  of  its  being  the  aggregate  of  the 
agreed  price  per  acre.  In  such  cases,  also, 
the  right  to  relief,  otherwise  clear,  may  be 
excluded  by  a  stipulation  that  the  estimated 
shall  in  any  state  of  facts  be  taken  as  the 
actual  quantity ;  the  parties  thus  contract- 
ing for  an  anticipated  hazard. 

The  third  class  of  cases  is  where  the 
parties  contract  for  the  payment  of  a  gross 
sum  for  a  tract  or  parcel,  upon  an  estimate 
of  a  given  quantity,  which  influences  the 
price  agreed  to  be  paid.  Here  there  ik  no 
mistake  in  the  terms  of  the  contract,  nor 
in  the  application  of  those  terms  to  the 
subject,  but  in  an  important  element  of  the 
contract,  which,  if  correctly  understood 
at  the  time,  would  in  all  probability  have 
prevented  the  contract  from  being 
made,  or  have  varied  its  terms. 
301  That  *such  cases  require  relief  in 
equity,  is  well  established;  Hill  v. 
Buckley,  Glover  v.  Smith,  Quesnel  v. 
WoodUef ,  and  Duvals  v.  Ross,  above  cited ; 
to  which  may  be  added  Bierne  «&c.  v. 
Brskine,  5  Leigh  59, and  the  authorities  cited 
by  judge  I^yons  in  1  Call  316.  The  proper 
relief  is  to  set  aside  the  contract,  or  to 
give  a  just  compensation,  such  as  will 
place  the  parties  in  the  same  relative  situa- 
tion in  which  they  would  probably  have 
placed   themselves,  if  the  true   state  of  the 


fact  had  been  known  when  they  made  their 
agreement.  In  this,  however,  as  in  the 
other  classes  of  cases,  the  relief  being 
founded  upon  a  mistake  unprovided  for,  it 
is  repelled  by  shewing  that  it  was  antici- 
pated as  probable,  and  provided  for  by  an 
agreement  that  the  contingency  should  be 
a  matter  of  hazard. 

This  is  briefly  my  view   of  what   I  con- 
I  aider  the  correct  doctrine  on  this  subject; 
over     which    it     is    true    there     is     some 
obscurity,    attributable,     as     I     conceive, 
not    so    much    to     a    difference    of    opin- 
ion in  regard   to  the    principles,  as  to  an 
occasional  want  of  accuracy  and  precision  in 
the  terms  employed  to  express  them ;  which 
has    arisen   in    a   great  measure  out  of  the 
use    of  the  same  words   in  different  senses. 
Thus  the  word* 'gross"  is  applicable  as  well 
to  the  price  as   the  thing  sold,  and  '*a  sale 
by  the  acre"  has  reference  to  both.     But  we 
must  bear  in  mind  that  upon  the  question 
of  compensation,    the  substantial   distinc- 
tion is  between  a  sale  that  is  a  contract  of 
hazard,  and  one  that  is  not.     When  ''a  sale 
in  gross"  is  used  as  equivalent  to  a  contract 
of  hazard,  the  term   is  properly  applicable 
not    to   the   price  but  to  the  subject:  for  a 
sale     by   the   acre   may   be  a   contract  of 
hazard,  and  a  sale   for   a   gross   sum   may 
not.     A  sale  in  gross,   when  applied  to  the 
thing  sold,  means  a  sale  by  the  tract  with- 
out regaid  to  quantity ;  and  in  that  sense  is 
(as  was  said  by  judge  Cabell  in  Russell  Ac. 
V.  Keeran  «&c. ,  8  Leigh  19, )  ex  vi  termini  a 
contract  of   hazard.     In   that   sense,    how- 
ever, the  distinction  sometimes  taken 
302      between  *a  sale  in  gross  and   a   sale 
by  the  acre  is  too  narrow ;  inasmuch 
as,  though  a  sale  in  gross,  thus  understood, 
is  a  contract  of  hazard,  a  sale  by   the   acre 
may  be   so   too :  and  this   want   of  compre- 
hensiveness in  the  distinction  is  apt  to  be- 
get a  confusion  of  ideas,  and    lead  ns  into 
error.      Thus,  when  a  sale  for  a  gross  sum 
is  spoken  of  as  a  sale  by    the  acre,  because 
the    quantity   is  not  hazarded,  two  distinct 
classes    of  cases   are   confounded,  and  the 
absence  of  a  provision  regulating  the  price 
in  the    event  of  deficiency  or  excess,  sub- 
stituted for  an  express  provision  which  does 
regulate    it ;  in   other   words,  a  mistake  of 
the  parties  as  quantity,  not  provided  for  by 
the  terms   of   the  contract,    is   treated  as 
identical  with  one  which  is  provided  for  by 
the    terms  of  the    contract :  for  a  sale  at  a 
given  sum  per  acre  carries  out  the  intention 
of  the    parties,  whether  they  are  correct  or 
mistaken  in  their  estimate  of  the  quantity; 
whereas  a  sale  for  a  gross  sum    effectnatea 
their  intention,  only  where  they   are    cor- 
rect, and  not  where  they  are    incorrect,   as 
to    the   quantity.     The   inadequacy  of  the 
distinction    tends  to  obscure    the  doctrine, 
and   lead    us  away  from  the  true  ground  of 
relief  (the  mistake  of  the  parties)  into  de- 
lusive speculations  as  to  the  specific  char- 
acter of  the  contract.     B^or  example,  where 
a  given  sum  per  acre  is  not  an   even  quo- 
tient  of     the   gross    price     stipulated,     it 
cannot,  as  has   been    sometimes   supposed, 
serve  to  show  that   the    sale    is    a    sale  in 
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{Tioss  (understood  as  a  contract  of  hassard), 
inasmuch  as  it  may  well  have  happened, 
not  merely  that  there  was  no  sale  by  the 
acre,  but  no  estimate  of  the  price  per  acre 
which  the  gross  sum  would  give,  and  yet 
the  gross  price  may  have  been  influenced  by 
the  supposed  quantity,  by  enhancing  or 
diminishing  the  value  according  to  an  ag- 
gregate and  not  a  distributive  estimate. 

The  question  of  compensation  usually 
arises  (for  reasons  already  suggested)  not 
in  sales  by  the  acre,  but  in  sales  for  a  gross 

sum.     In  the  latter  cases,  the  enquiry 
303     *to  be   made   in    the    first    place    is, 

whether  the  parties  made  a  mistaken 
estimate  o|  the  quantity,  which  influenced 
the  price ;  and  then,  whether,  notwithstand- 
ing such    mistaken     estimate,     they    have 
waived  the  right   to  compensation,  by  an 
agreement  of  hazard.     In  the  absence  of  all 
direct  evidence,  the  safest  general  rule,    I 
think,  is,  that  an  estimate  of   the  quantity 
by   the    parties,    whether    in    a    contract 
executed    or    a    contract  executory,    ought 
to   be    taken    prima    facie     to    have     in- 
finenced  the  price;  for  quantity  is  usually 
an  important    element  of   the    agreement, 
and  can  hardly  be   supposed  to   have  been 
disregarded    by    the    parties,    or    to    have 
been   unmeaningly    stated    by    them    in  a 
solemn    contract.      As  a    mere   matter   of 
description    in   a  conveyance,    it  is  for  the 
most  part  useless ;  and  more   emphatically 
so   in  an    executory   contract.      That   the 
statement  of  the  quantity  has  not  generally 
been  regarded  as  a  matter  of  indifi'erence, 
is  evident  from  the  frequent  introduction  of 
the  additional  words   **more  or    less,*'  the 
habitual  employment   of  which  can  be  for 
no  other  purpose   than   to   shew    that   the 
parties  do  not   intend   to  bind   themselves 
for  the  precise  number  of  acres  mentioned : 
and  the  effect  which  the   courts  have  given 
to  those  words  (which  have  been  construed 
to  cover  only  small  deflciencies  or  excesses, 
attributable    to    variations  of  instruments 
and  the   like,     and    not   important  devia- 
tions,    Quesnel    v.    Woodlief,    6   Call   218; 
Joiliffe  &c.  V.  Hite  &c.,   1   Call  301),    illus- 
trates   the   strong    leaning    of   the   courts 
against  the  inference  of  a  contract  of  haz- 
ard; a    construction    which    has   moreover 
been   expressly    declared   in   several   cases 
to  be  one  that  ought  not   to   be   favoured. 
Hundley  v.  Lyons,    5   Munf.    342;  Key  tons 
V.  Brawfords,  5  Leigh  48. 

In  the  case  before  us,  the  quantity  is  un- 
equivocally and  expressly  stated  at  280  acres, 
in  the  deed  of  conveyance  from  Blessing 
to  Beatty,  without  even  the  addition  of  the 
customary   words  *'more  or  less;*'  and  the 

articles  of  agreement  between  them 
304     evidence  a  sale  of  *''a   certain   tract 

or  parcel  of  land  containing  280  acres, 
called  Staley  creek  place."  These  terms, 
to  my  mind,  furnish  at  least  strong  pre- 
sumptive evidence  against  a  contract  of 
hazard ;  and  I  am  aware  of  no  circumstances 
in  the  cause,  by  which  that  presumption  is 
rebutted.  The  case  of  Keytons  v.  Braw- 
fords, 5  Leigh  39,  relied  on  by  the  appel- 
lants' counsel,  is  not  like  this.    There,  the 


claim  to  compensation  was  not  for  a  de- 
ficiency wit|iin  the  boundaries  contemplated 
by  the  parties,  but  for  the  loss  of  land  out 
of  those  boundaries,  not  intended  to  be 
sold,  and  which  had  been  long  held  by  an 
adverse  claimant  under  a  good  title ;  and  the 
deviations  in  the  deed  were  from  the  known 
boundaries  by  which  the  land  was  sold  and 
had  been  long  held,  the  parties  being  mis- 
lead in  the  description  of  the  boundaries  by 
erroneous  title  papers.  Here,  the  deviations 
were  from  the  true,  but  not  accurately 
known  boundaries  of  a  correct  title  paper, 
by  which  the  parties  intended  to  be  gov- 
erned. There,  the  statement  of  the  quan- 
tity in  the  deed  was  not  an  estimate 
according  to  the  known  and  contemplated 
boundaries,  but  an  incident  of  the  erro- 
neous description  of  the  boundaries.  Here, 
the  statement  of  the  quantity  in  the  deed 
corresponds  with  that  in  the  correct  title 
paper,  and  must  have  been  a  mistaken  es- 
timate from  the  true  and  contemplated 
boundaries.  These  points  of  difference  be- 
tween the  two  cases  are  sufiicient  for  my 
purpose;  and  I  need  not  notice  the  various 
other  circumstances  relied  on  in  the  case 
cited,  and  not  existing  here,  tending  to 
shew  a  contract  of  hazard.  The  case  of 
Pendleton's  ex'ors  v.  Stewart,  5  Call  1,  is 
more  like  this;  but  that  case  turned  upon 
the  effect  of  the  words  '^more  or  less"  in 
an  executory  contract,  which,  under  the 
circumstances,  were  held  to  make  a  contract 
of  hazard,  upon  the  authority  of  Joiliffe 
&c.  V.  Hite  &c.,  1  Call  301,  where  a  public 
sale  by  an  executor  for  more  of  less,  so  dis- 
tinctly understood,  was  held  to  be  of 
305  that  character.  *I  do  not  consider 
the  authority  of  Pendleton *s  ex'ors 
V.  Stewart  as  applicable  to  the  case  before 
us,  which  is  very  much  like,  and  cannot  be 
distinguished  in  principle  from,  that  of 
Bierne  &c.  v.  Erskine,  5  Leigh  59,  where  a 
purchaser  was  compelled  to  make  compensa- 
tion for  an  excess,  upon  an  executory  con- 
tract for  the  sale,  at  a  gross  price,  of  a 
tract  stated  in  the  agreement  to  contain 
100  acres. 

For  the  reasons  above  stated,  I  am  of 
opinion  that  the  decree  of  the  circuit  court 
was  right  in  holding  the  representatives  of 
Blessing  liable  for  the  deflciency  of  27 
acres.  As  to  the  measure  of  compensation, 
I  think  there  can  be  no  difficulty.  If  the 
deed  from  Blessing  to  Beatty  had  been  cor- 
rect in  the  first  instance,  it  would  have 
presented  the  case  of  a  mere  deficiency  in 
quantity  within  the  boundaries  of  the  tract 
conveyed ;  and  such  is  the  real  nature  of  the 
case,  after  the  correction  of  that  deed 
according  to  the  true  boundaries.  In  such 
a  case  the  general  rule  of  compensation  is 
according  to  the  average  value  of  the  whole 
tract ;  and  there  are  no  particular  circum- 
stances here,  requiring  a  departure  from 
that  rule. 

The  other  objections  to  the  decree  re- 
quire but  little  notice.  There  was  no  ne- 
cessity for  making  the  heirs  of  Campbell, 
the  mortgagor,  parties  in  the  cause;  he 
having  been  divested,  by  the  mortgage  and 
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the  decree  of  foreclosure,  of  all  title,  legal 
and  equitable.  The  joint  decree  de  bonis 
testatoris  against  Bo  wen  and  Jacob  Bless- 
ing, as  joint  administrators  wiih  the  will 
annexed  of  the  vendor  Blessing,  for  the 
value  of  the  deficiency,  when  the  pleadings 
indicated  that  Bo  wen  was  the  sole  adminis- 
trator, is  not  an  error  of  judgment,  but  a 
clerical  misprision,  which  may  yet  be 
amended.  And  so  the  decree  against  the 
administrator  Bowen,  jointly  with  the  other 
defendants,  the  heirs  of  Blessing,  for  costs 
de  bonis  propriis,  was  evidently  not  inten- 
tional, but  a  mere   oversight,  which  might 

have  been  corrected,  on  motion, 
306      *by  the  court  in  which  the  decree  was 

rendered,  and  which  is  still  amend- 
able. And  the  declaration  contained  in  the 
decree,  of  the  true  boundaries  of  the  tract, 
would  by  necessary  implication  relieve  the 
heirs  of  Blessing  from  any  responsibility, 
upon  their  ancestor's  warranty,  for  the  land 
out  of  those  limits,  but  comprised  in  the 
erroneous  deed:  but  perhaps  it  would  be 
more  regular,  and  certainly  cannot  be  im- 
proper, to  direct  a  release  from  Beatty  to 
the  heirs  of  Blessing  of  the  land  thus  im- 
properly conveyed. 

Upon  the  whole,  I  am  of  opinion  to  affirm 
the  decree  of  the  circuit  court  with  costs, 
after  correcting  it  in  the  points  above  in- 
dicated. 

SHANARD,  J.,  dissented.  But  ALLEN, 
J.,  and  CABELL,  P.,  concurring  in  opin- 
ion with  Baldwin,  J.,  the  decree  of  the  court 
of  appeals  was  entered  in  the  following 
terms : 

The  court  is  of   opinion    that  there  is  no 
error  in  the    said    decree    from    which    the 
same  ought  to  be  reversed ;  but   that   there 
is  a  clerical  misprision  therein,  in    decree- 
ing jointly  against   the   appellants   Bowen 
and  Jacob  Blessing,  as  joint  administrators 
with    the    will    annexed   of  Jacob  Blessing 
deceased,  the  value  of  the  deficiency  in  the 
tract  of  land  in  the  proceedings  mentioned, 
sold    and  conveyed  by  their  ancestor  to  the 
appellee,  when  the    pleadings  indicate  that 
the    said   Bowen    is  the  sole  administrator 
with  the  will  annexed  of  said  testator,  and 
therefore  that    the   decree   for  that  matter 
ought  to  have  been  against    him    alone    as 
such    administrator.     And  the  court  is  also 
of  opinion  that  the  decree  against   the  said 
administrator  Bowen,  jointly  with  the  other 
defendants,  for  costs  de  bonis  propriis,  was 
evidently  not  intentional,  but  a  mere  over- 
sight, which  might  have  been  corrected  on 
motion  in  the    court  by  which    said   decree 
was  rendered,  and  is  still  amendable.     It  is 
therefore     considered    by    the    court    that 
the  said    decree    be,    and   the    same 
307      *is  hereby,  amended   in  said  particu- 
lars.     And    the    court  is  further    of 
opinion,  that  though  the  declaration  in  said 
decree,  of  the  true  boundaries  of  said  tract 
of    land,  would    by    necessary    implication 
relieve  the  heirs  of  said  Jacob  Blessing  de- 
ceased from  any   responsibility,  upon  their 
ancestor's    warranty,    for   the   land   out  of 
those    limits,    but    comprised    within     the 


erroneous  deed  executed  by  him  to  the  appel- 
lee, yet  that  it  would  have  been  more  regu- 
lar to  direct  a  release  from  the  appellee,  to 
the  appellants  who  are  the  heirs  of  said 
Jacob  Blessing  deceased,  of  the  land  thos 
improperly  conveyed.  It  is  therefore  con- 
sidered by  the  court  that  the  appellee  do 
execute,  to  those  of  the  appellants  who  are 
the  heirs  of  said  Jacob  Blessing  deceased, 
a  good  and  sufficient  deed  of  release  for  the 
land  last  mentioned.  Therefore  it  is  ad- 
judged, ordered  and  decreed  that  the  said 
decree,  thus  amended  in  the  particulars 
aforesaid,  be  affirmed,  and  that  the  appel- 
lant Bowen  out  of  the  estate  of  his  testator, 
and  the  other  appellants  out  of  their  own 
estates,  pay  to  the  appellee  his  costs. 


308     ^Warwick  &  Wife  and  Another  v. 

Norvell.* 

November,  1842,  Richmond. 
(Absent  Cabell  and  Stanabo.*^  J.) 

Injunctions  to  Actions  at  Law— Leflral  Defences— Coo- 
fession  of  Judgment. t— A  defendant  at  law.  bavintr 
a  legral  defence  to  ttie  action,  and  a  dlf^ttnct  froond 
for  equitable  relief  airainst  the  plalntifT's  claim, 
may  bringr  his  suit  in  equity  without  waitinsr  for 
the  determination  of  the  action  at  law.  and  maj. 
without  being^  compelled  to  waive  his  leiral  de- 
fence by  confessing  a  judigrment,  have  a  hearing 
in  the  court  of  chancery  on  the  merits  of  this  case, 
and  a  decree  for  the  proper  relief. 

Patent— Waste  Lands— Patent  Vold.S-Land  wbicb 
had  been  patented  in  1756.  beingr  adjudged  in  1774. 

*For  monographic  note  on  Caveat,  see  end  of  case. 

tHe  had  formerly  been  counsel  for  the  appellee. 

tinjunctlons  to  Actions  at  Law— L^al  Defences— Con- 
fession of  Judgrmeqt— For  the  statement  in  the  first 
head-note  the  principal  case  is  cited  and  approved 
in  Robinson  v.  Braiden.  44  W.  Va.  195,  28  S.  £.  Rep. 
802:  Knott  V.  Seamands.  25  W.  Va.  105:  Miller  v. 
Miller,  26  W.  Va.  510:  Penn  v.  Ingles,  82  Va.  «:  Dud- 
ley V.  Miner,  93  Va.  410,  25  S.  E.  Rep.  100:  Great  Falls 
Man.  Co.  V.  Henry,  25Gratt.  580. 

See  foot-note  to  Thornton  v.  Thornton.  31  Gn^tt 
12.  and  monographic  note  on  "Judgments  by  (}od- 
fession"  appended  to  Richardson  v.  Jones.  12  Oratt 
53. 

Same— Same— Same— Discretion  as  to  Requiring  Coo- 
fesslon  of  Judflrment— In  Great  Falls  Man.  Oo.  t. 
Henry.  25Gratt.  579,  it  is  said:  "Thatonr  own  courts 
have  the  discretion  above  accorded  to  them  io  re- 
lation  to  requiring  a  confession  of  judgment  at  law. 
and  that  they  will  not  require  it  at  all,  if  on  the  case 
made  in  equity  it  appear  that  it  will  be  unsafe  for 
the  defendant  at  law  to  make  such  confession,  is 
fully  recognized  by  this  court  in  Warwick  r.  NorttU. 
1  Jiob.  808." 

SPatents— impeaciiment  at  Law— Causes  Not  Appar- 
ent on  Face.— In  Blankenpickler  v.  Anderson.  16 
Gratt.  62.  it  is  said:  "There  has  been  much  conflict 
of  opinion,  and  no  little  contrariety  of  decision  upon 
the  question  how  far  a  patent  ma3'  be  impeached, 
in  an  action  at  law,  for  causes  not  apparent  on  its 
face.  The  better  opinion  seems  to  be  that  while  its 
validity  cannot  be  questioned  in  a  suit  at  law.  but  is 
Impeachable  in  equity  only,  for  causes  anterior  to 
its  being  issued  which  render  it  voidable  merely,  it 
may  be  impeached  at  law,  for  any  matter  which 
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upon  petition  to  the  general  court,  to  be  forfeited 
and  revested  in  the  crown,  was,  in  1797.  grranted 
anew  hy  patent  to  the  holder  of  a  land  ofQce  treas* 
iiry  warrant,  as  waste  and  unappropriated  land. 
HiLD  by  the  court  of  appeals  (foUowingr  the  deci- 
sion in  Whittinffton  &c.  v.  Christian  &c.,  2  Rand. 
853.)  that  the  patent  of  1797  was  void. 

Caveat- Waste  Lands —Construction  of  Statute.— The 
statute  of  May  1779,  ch.  13.  srivinsr  the  remedy 
by  caveat  for  deierminincr  the  risrht  to  waste  and 
nnapproprlated  lands,  did  not  extend  to  lands 
which,  having  been  once  crranted  by  patent,  had 
afterwards  lapsed  and  become  forfeited  to  the 
state. 

Pateat— Repeal  of— Statute. —Case  in  which  a  patent 
for  land  was  repealed  in  chancery,  under  the 
sutate  I  Rev.  Code,  ch.  119,  so  far  as  it  Interfered 
with  the  rights  of  the  complainant 

In     September     1812,      Reuben     Norvell 
brought  a  writ   of   rigfht,    in    the    superior 
court  of  law    for   Amherst  county,  against 
John  Camm  and  Betsey  his  wife  and  John 
Warwick  and  Mary  his  wife,  for  a  tract  of 
433  acres  of  land  lying  in  Amherst.     By  the 
evidence  at  the  trial   it  appeared,  that  the 
land  in  controversy  was  parcel  of  a  tract  of 
3926  acres,    which    had    been    granted,    in 
September   1755,  to  James   Christian,  John 
Christian  and  William  Brown.     That  after 
the  death  of  the  grantees  James  and   John 
Christian,    (whereby   the   whole   land   sur- 
vived to    Brown)    Charles    and  John 
309     Christian,  sons  of  the  grantee  *John, 
presented  a  petition   to   the  governor 
for  the  whole  tract,  as  lapsed  and  forfeited 
for  nonpayment    of  quit-rents.     That  the 
general  court,  in  April  1774,  gave  judgment 
for  the  petitioners  that  the  lands  were  for- 
feited and  revested  in  the   crown,    and   or- 
dered it  to   be    certified    to    the    governor. 
That  in  October  1777,  the  petitioners  Charles 
and  John  Christian  conveyed  and  delivered 
possession  of  933  acres  of  the  land  to  James 
Grissom.     That  Grissom  conveyed  433  acres, 
parcel  of  the  933  acres,  to   Thomas  Powell, 
by  deed  dated  the  27th  of  August  1787,  and 
delivered  him  the   possession   accordingly. 
That  Powell  died   in    1788,    intestate ;    and 
mrs.  Camm    and  mrs.    Warwick    were   his 
danghters    and   only    heirs    at    law.     That 
Camm  and   wife    and   Warwick   and    wife, 
and  those   under  whom    they  claimed,  had 
been  in  possession,  ever  since  the  year  1774, 
of  the  land  in  controversy,  which  was   the 
same  parcel  of  433  acres  conveyed  as  afore- 
»aid  by  Grissom  to  Powell.     And  that  Nor- 
vell, the  demandant,  now  claimed  it   under 
a  patent  issued  to  him,  bearing  date  the  23d 
of  November  1797,  and  founded   on    a    land 
oflBce    treasury     warrant.     Whereupon    the 
court  gave  an  instruction  to  the  jury,  that, 
as  the  land  had  been  once  granted  by   pat- 
ent in  1755,  though    it   had    been   adjudged 
forfeited  and  lapsed,  by  the   general   court 
in  1774,   and   though   no    new    patent  had 

makes  it  absolutely  void;  as  where  the  state  has  no 
title  to  the  thin?  granted,  or  where  the  oflQcer  had 
no  authority  to  Issne  the  srrant.  Polk's  Lessee  v. 
Wendal.»Cranch87:  S.  C,  6  Wheat.  293:  Patterson 
▼.  Winn,  11  Wheat  380;  Whittloffton  v.  Christian,  2 
Band.  353;  Warwick  v.  NoneU.  1  Rob,  808." 


been  granted  to  the  petitioners  at  whose 
suit  it  was  so  forfeited,  yet  it  was  not 
waste  and  unappropriated  land,  subject  to 
be  taken  up  by  a  treasury  warrant,  and 
therefore  the  patent  granted  to  Norvell  in 
November  1797  was  void.  The  jury,  under 
this  instruction,  found  a  verdict  for  the  ten- 
ants, and  the  court  gave  them  judgment. 
On  appeal  therefrom  by  Norvell,  a  special 
court  of  appeals,  in  December  1818,  held  that 
Nor  veil's  patent,  being  on  its  face  fair  and 
regular,  could  not  be  thus  impugned  collat- 
erally and  by  extrinsic  evidence,  but  only 
by  suit  in  equity  to  set  it  aside,  or  some 
other  proceeding  having  that  for    its 

310  direct  object;  and   that  ^patent  must 
prevail,  except  against   an  elder  one : 

therefore  the  judgment  was  reversed,  and  a 
new  trial  directed.  See  the  report  of  the 
case,  6  Munf.  233. 

In  May  1819,  Warwick  and  wife  and  mrs. 
Camm  (whose  husband  was  now  dead)  pre- 
ferred their  petition  to  the  superior  court 
of  chancery  of  Lynchburg,  setting  forth 
the  rights  under  which  they  claimed  and 
held  the  land  in  controversy;  charging 
that  Norvell's  patent  of  November  1797, 
embracing  the  same,  was  obtained  fraudu- 
lently, surreptitiously,  illegally,  and  to  the 
prejudice  of  the  right  of  the  petitioners, 
being  granted  upon  the  false  suggestion 
that  the  land  was  waste  and  unappropri- 
ated, and  while  the  female  petitioners,  who 
were  then  infants,  were  in  the  actual  pos- 
session thereof,  claiming  title  thereto  in 
their  own  right:  and  therefore  praying  a 
writ  of  certiorari  to  the  register  of  the  land 
office,  commanding  him  to  certify  the  said 
patent  i»to  the  court  of  chancery,  in  order 
that  the  same  might  be  inspected  and  re- 
pealed. The  certiorari  was  awarded,  and  a 
copy  of  Norvell's  patent  duly  certified  by 
the  register.  It  was  for  669j^  acres  of  land, 
embracing  the  433  acres  claimed  by  the  writ 
of  right. 

In  February  1824,  the  case  of  Whitting- 
ton  V.  Christian  (reported  in  2  Rand.  353,) 
was  decided  by  the  regular  court  of  appeals. 
It  was  ejectment  brought  by  the  heirs  of 
John  Christian  against  Whittington,  for 
1000  acres  of  the  3926  acres  of  land  granted 
by  the  patent  of  September  1755  to  James 
Christian,  John  Christian,  and  William 
Brown.  The  plaintiffs  claimed  under  John 
Christian,  the  son  of  John  the  original 
patentee,  and  one  of  the  petitioners  at 
whose  suit  the  general  court,  in  1774,  had 
declared  the  patent  of  1755  forfeited.  Whit- 
tington claimed  under  Norvell,  who  claimed 
this  tract  of  1000  acres  under  three  patents 
dated  in  1797,  and  who,  and  those  claiming 
under  him,  had  held  the  land  ever  since.  In 
this  case  the  same  questions  arose,  which 
were  presented  in  the  case  of  Norvell 

311  V.  Camm  Ac,  6  *Munf.  233,  and  which 
were  then  decided  in  favour  of  Nor- 
vell; namely.  Whether  the  land  in  question, 
having  been  granted  in  1755,  and  having 
been  afterwards,  in  1774,  adjudged  to  be  for- 
feited and  revested  in  the  crown,  was 
waste  and  unappropriated  land,  subject  to 
location    on    a    treasury    warrant?  if   not. 


261 


I  ROB. 


Virginia  Reports,  Annotated. 


312,813.314 


Whether,  nevertheleas,  the  commonwealth's 
legal  title  therein  passed  to  Norvell  by  vir- 
tue of  the  patents  granted  to  him  in  1797? 
And  the  court,  upon  full  consideration,  de- 
cided both  points  in  the  negative:  it  held, 
moreover,  that  the  petitioners,  at  whose 
suit,  in  1774,  the  lands  were  adjudged  for- 
feited by  the  original  patentees  of  1755,  and 
the  heirs  or  assignees  of  those  petitioners, 
were  even  now  entitled,  by  right  of  pre- 
emption, to  claim  grants  for  the  lands  so 
forfeited,  and  that  such  grants,  when  is- 
sued, would  relate  back  to  the  date  of  the 
original  patent  of  1755. 

In  May  1824,  Warwick  and  wife  and  mrs. 
Camm    filed   their  bill  against  Norvell,  in 
the    superior  court  of  chancery  of  Lynch- 
burg.    After  setting  forth,    in   minute  de- 
tail, the  history  and  particulars  of  the  title 
which  the  complainants   claimed  in  the  433 
acres  of  land  (and  which  had    been   briefly 
stated    in  the   petition),    the   bill    charged 
that    Norvell,   though  he    well  knew  of  the 
various    acts  under  which   the  female  com- 
plainants derived  their  title,  proceeded    to 
procure   his  patent  of    the    23d  November 
1797,    while   those  complainants    were  yet 
infants  of   tender   years,   and    while    they 
were  in  full  possession    of  the  said  tract  of 
433  acres ;  that   the   said   grant   to   Norvell 
was   illegally,   fraudulently  and  surreptiti- 
ously obtained,  by   a  false  suggestion  that 
the  land   embraced  thereby  was   waste  and 
unappropriated,  and  a    fraudulent  conceal- 
ment of  the  facts  known  to  him  as  aforesaid ; 
and    that    it    was   obtained    to    the    prej- 
udice of  the  rights  of  these  complainants. 
The    bill    then    set  forth   the    proceedings 
had  in  the  writ  of  right,    the  decision   of 
the  special  court  of  appeals   therein, 
312      and    the   conflicting  ^decision  of  the 
regular   court  of  appeals  in  the  case 
of  Whittington   v.    Christian :  after   which 
it  proceeded  in  the  following  terms — **These 
complainants,  in  the    trial  of  the  aforesaid 
writ  of  right,  are  placed   by   the  varying 
judgments  of  the   courts   in   this   awkward 
dilemma — While  it  is  solemnly  decided,    as 
the  law  of  the  land,  that  the  said  Norvell's 
patents  are  void  both  at  law  and  in  equity, 
it  has  been  adjudged,  as  the  law  of  this  par- 
ticular case,  that  the  validity  of  said  patents 
cannot  be  enquired  into   in  a  court  of  law. 
There  are  other  grounds  upon  which   these 
complainants  are  advised  that  they  may  still 
hope  to    recover,    even  at  law,   in    the  de- 
fence of  the  said  writ  of  right :  but  they  are 
also  advised  that  it  is  unsafe  for  them  to  go 
into  the   trial   thereof,    precluded  as    they 
may  be  from  insisting  that  the  said  patents 
of  the  demandant   are  void."      Wherefore 
the    bill  prayed  that  the  patent   of  the   23d 
November  1797  might  be  examined  and  re- 
pealed by   the  chancellor;  thai  meanwhile 
Norvell   might     be   in  joined   from   farther 
proceedings  on  his  writ  of  right,  until  the 
subject  could  be  examined  and   determined 
in  equity  ;  and  that  the  court   might  order 
a  new  trial  of  the  mise    joined  in  the   writ 
of  right,  wherein  Norvell  should  be   inhib- 
ited from  using   that   patent   in  support  of 
his  claim. 
The  injunction  was  awarded. 


'Norvell  answered,  denying  that  his  patent 
had  been  obtained    fraudulently,    surrepti- 
tiously, illegally,  and  upon  false  suggestion. 
He  relied  upon  the  opinion   and   judgment 
of  the  special  court  of  appeals  in   his  fa- 
vour, in  bar  of  all  the  claims   advanced  by 
the    bill  of  the  plaintiffs  for  relief;  and  he 
controverted    the  opinion   expressed  by  the 
court  of  appeals  in   Whittington    v.    Chris- 
tian, that  the  lands  originally   patented  in 
1755,    and    subsequently    revested    in    the 
commonwealth,  were  not  liable  to  be  taken 
up  under  treasury   warrants.     **But"    (the 
answer  proceeded)  ** whatever   may    be  the 
fate  of  the  question  upon  a  review  of 
313      the  decision  of  the  court  of  ^appeals, 
this  respondent  is  advised  that  the  law 
of  this  case,  as  between  him  and  the  plain- 
tiffs, was  by   the  judgment   of  the  special 
court  of  appeals,  definitely  and  irreversibly 
fixed,  and  by  the  law  so  fixed  he  has  a  clear 
and  incontestable  right  to  recover  at  law. 
This  being  the  case,  this  respondent  is  fur- 
ther advised  that  no  precedent  deserving  the 
respect  of  the  court  sanctions  the  interven- 
tion of   the    court  of  equity  in   the  way  in 
which  it  is   sought  in    this   case,  as  so  far 
granted,  by  stopping  the  proceedings  at  law, 
so  as  to  keep  the  suit  at  law  pending  and 
undetermined.     Such   an     intervention,   if 
made  on  the  idea  that  a  defence  may  be  still 
made  at  law,  is  violative  of  the   most  ob- 
vious principles  of  a   court   of   equity,  and 
if  on    the  concession   that  there   is  no  de- 
fence at  law,   it   is  equally   reprobated  by 
tho«ie    principles,    because  it  keeps  on  foot 
two    undetermined  suits,    and   should    the 
plaintiffs  succeed  in  equity,  this  respondent 
will  have    been  exposed   to  expenses  of  the 
suit  that  is  kept  pending  at  law,  without  any 
possible  advantage    to  any  one,  and  should 
they  fail,  they  will  have   had    for   a   long 
time  unmerited  protection    from  a  court  of 
equity,  while  that  court  has  left  them,  when 
that  protection  shall  have  been  withdrawn, 
free  to  use  at  law  every  technical  and  quib- 
bling  objection   that    may    possibly  exist 
against    the   forms  of  the   proceedings  at 
law.     This  respondent  insists  that  this  case 
ought    not  to   be   taken  out  of  the  general 
rule;  and  by  that  rule  no  injunction  should 
be  awarded,  but  on  the  condition    that  the 
plaintiffs  submit  to  judgment  at  law,   and 
release  all  errors  in  such  judgment." 

On  the  12th  of  October  ISZS,  the  court  of 
chancery  made  an  order  that  the  injunction 
which  had  been  awarded  to  the  plaintiffs 
should  stand  dissolved  as  an  act  of  that 
day,  unless  the  plaintiffs  should,  at  the 
next  term  of  the  superior  court  of  law,  con- 
fess judgment  in  the  writ  of  right,  for  the 
433  acres  of  land  in  the  bill  mentioned 
as  claimed  by  them,  or  so  much  thereof 
314  as  *might  be  comprised  in  the  de- 
fendant's grant  sought  by  the  bill  to 
be  repealed.  On  appeal  by  Warwick  and 
wife  and  mrs.  Camm  from  this  decree,  the 
court  of  appeals  affirmed  the  same ;  saying, 
that  the  general  rule  was,  that  when  a 
party  came  into  equity,  to  be  relieved 
against  proceedings  at  law,  he  must  con- 
fess judgment   at   law,    and  rely  solely  on 
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the  court  of  equity  for  relief:  that  there 
iras  nothing  in  the  peculiar  circumstances 
of  this  case  to  take  it  out  of  the  rule :  that, 
indeed,  it  did  not  appear  that  there  was  any 
cause  for  an  injunction,  except  to  restrain 
the  defendant  in  equity,  after  judgment 
obtained  by  him  at  law,  from  turning  the 
tenants  out  of  possession,  before  the  valid- 
itjof  the  patent  on  which  his  legal  title  de- 
pended, should  be  examined  and  decided  on 
in  the  court  of  chancery.  See  the  case  re- 
ported in  1  Leigh  96,  where  will  be  found  a 
history,  in  some  respects  more  detailed  than 
the  preceding,  of  the  controversy  between 
these  parties. 

After  the  case  got  back  to  the  court  of 
chancery,  the  only  additional  papers  filed 
were  copies  of  some  proceedings  in  the  writ 
of  right,  which  shewed  that  it  was  still 
pending  and  undetermined  in  September 
1829.  At  May  term  1830,  the  cause  was 
continued  at  the  instance  of  the  defendant, 
though  the  plaintiffs  pressed  for  a  hearing 
and  offered  to  take  a  decree  vacating  the 
defendant's  patent  upon  condition  the  plain- 
tiffs should  confess  judgment  in  the  writ  of 
right.  And  at  the  October  term  1830,  the 
plaintiffs  again  offered  to  take  a  decree 
npon  the  same  condition.  But  the  cause 
being  finally  heard  at  that  term,  the  chan- 
cellor dismissed  the  bill,  upon  the  ground 
that  after  the  decision  of  the  court  of  ap- 
peals affirming  the  decree  which  condi- 
tionally dissolved  the  injunction,  it  was 
necessary  for  the  plaintiffs  either  to  comply 
with  the  condition  of  confessing  a  judgment 
at  law,  or  to  abandon  their  suit  in  chancery, 
and  that  in  failing  to  confess  the  judgment 
they  had  shewn  their  preference  for  rely- 
ing upon  their  defence  at  law. 
315  *From  the  decree  of  dismission, 
Warwick  and  wife  and  mrs.  Camm 
again  apppealed  to  this  court. 

Johnson,  for  appellants.  The  injunction 
was  a  mere  appendage  to  the  bill  of  the 
appellants,  and  this  court,  on  the  former  ap- 
peal, held  that  it  was  even  an  unnecessary 
appendage.  Yet  the  chancellor  decided 
that  as  the  injunction  had  been  properly 
dissolved  in  consequence  of  the  failure 
of  the  complainants  to  confess  judgment 
in  the  action  at  law,  the  case  ought  not 
to  be  heard  on  the  merits  without  such  con- 
fession. This  was  obviously  wrong,  and 
this  court  will  now  decide  the  merits.  The 
case  arises  under  the  statute  1  Rev.  Code, 
ch.  119,  p.  466,  which  declares  and  regu- 
lates the  practice  of  suing  out  and  prose- 
I  cnting  writs  of  scire  facias  to  repeal  letters 
patent.  It  may  be  said  that  the  complain- 
ants should  have  waited  until  the  writ  of 
right  was  disposed  of,  and  then  brought 
their  suit  to  repeal  Norvell's  patent.  It 
may  also  be  said  that  judgment  in  the  writ 
of  right  may  have  rendered  the  decision 
of  this  case  unnecessary.  The  first  objec- 
tion is  sustained  by  no  authority :  and  as 
to  the  last,  this  court  can  know  nothing  of 
any  decision  that  may  have  taken  place  in 
the  action  at  law.  Besides,  even  if  a 
jndgment  had  been  rendered  in  favour  of 
the  appellants,  it   would   still   be   material 


for  them  to  have  Norvell's  patent  vacated. 
Stanard,  for  appellee.  It  is  unnecessary 
to  go  into  any  examination  of  the  merits, 
because  the  appellants  have  not  placed 
themselves  in  a  condition  to  entitle  them 
to  ask  judgment  on  the  merits.  They 
have  refused  so  to  do,  and  elected  instead 
to  rely  on  their  legal  rig;hts.  The  bill 
was  filed  in  opposition  to  the  plain  elemen- 
tary principle,  that  a  party  shall  not,  at 
the  same  time,  litigate  the  same  matter  at 
law  and  in  equity.  The  plaintiffs,  if  they 
relied  on  the  equitable  circumstances, 
should  have  relied  solely  on  them,  and  sub- 
mitted    themselves     entirely    to   the 

316  courtof  equity  for  relief.    See*Rogers 
V.    Vosburgh,    4    Johns.    C.    R.    84; 

Branch  v.  Burnley  &c.,  1  Call  153,  and  the 
argument  for  the  appellee  on  the  former 
appeal  between  these  parties,  1  L/eigh  106. 
But  the  principle  as  contended  for  by  the 
appellants*  counsel  is  only  applicable  where 
no  real  defence  exists  at  law;  that  is, 
where  its  application  would  avail  nothing. 
In  his  answer,  the  appellee  objects  to  the 
course  taken  by  the  appellants,  that  injury 
might  thereby  be  inflicted  on  him,  for 
which  there  would  be  uo  compensation. 
The  soundness  of  the  objection  is  well  il- 
lustrated by  the  fact  (not  appearing,  it  is 
true,  in  this  record)  that  the  appellants 
have  obtained  judgment  in  the  action  at 
law,  from  which  no  appeal  was  taken  in 
time,  and  yet  are  subjecting  the  appellee 
to  the  expense  of  this  suit  in  equity,  brought 
for  the  ostensible  purpose  of  enabling 
them  to  do  that  which  the  result  shews  they 
could  have  effected  without  coming  into 
equity.  [Allen,  J.  There  may  be  a  case 
in  which  a  party  having  a  defence  at 
law,  may  not  be  willing  to  defer  his  resort 
to  equity  until  after  the  judgment,  lest  he 
should  be  barred  by  the  limitation.]  In  no 
case  where  a  bill  is  filed  for  substantive 
relief  in  equity,  and  the  matter  is  the  sub- 
ject of  a  suit  at  law,  will  the  court  of 
equity  permit  the  party  to  be  proceeding 
at  the  same  time  in  both  forums.  The 
cases  in  which  equity  permits  the  simul- 
taneous proceeding  in  both  forums  in  re- 
spect to  the  same  matter,  are  those  in 
which  its  own  jurisdiction  is  ancillary  to 
the  jurisdiction  at  law. 

The  statute  1  Rev.  Code,  ch.  66,  {  60,  p. 
208,  directs  that  on  the  dissolution  of  an 
injunction,  the  bill  of  the  complainant 
shall  stand  dismissed,  unless  sufficient 
cause  be  shewn  against  its  dismission. 
And  where  the  complainant  is  proceeding  at 
the  same  time  in  both  forums,  no  such 
cause  can  be  shewn. 

Upon  the  merits,  if  it  be  necessary  to  go 
into  the  consideration  of  them,  the  plain- 
tiffs are  not  entitled  to  relief.  For,  if 
Whittington  v.  Christian  is  to  govern 

317  this  *case,  there  was  no  necessity  for 
coming  into   equity.     If  on   the  other 

hand  the  decision  of  the  special  court  is  to 
prevail,  it  amounts  to  this,  that  the  appellee 
must  succeed  at  law  by  force  of  his  patent ; 
and  then,  on  the  authority  of  Noland  v. 
Cromwell,  4  Munf.  155,  the  appellants  can- 
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not  be  admitted  to  sue  in  equity,  unless 
they  shew  that  they  were  prevented  by 
fraud,  surprise  6r  accident,  from  resorting 
to  the  remedy  by  caveat.  The  doctrine  on 
this  subject  was  afterwards  examined  in 
M*Clung  V.  Hughes,  5  Rand.  453,  and  Jack- 
son V.  M'Gavock,  5  Rand.  509.  If  Noland 
V.  Cromwell  settles  the  law  as  of  that  time, 
it  settles  the  law  of  this  case.  If  the  stat- 
ute of  1819,  1  Rev.  Code,  ch.  86,  {  38,  p. 
330,  be  relied  on,  Jackson  v.  M*6avock 
settles  that  that  statute  is  prospective.  But 
even  under  M'Clung  v.  Hughes,  the  appel- 
lants here  are  entitled  to  no  relief;  for  the 
appellee  has  been  guilty'  of  no  actual  fraud. 
Under  the  proviso  in  the  statute  1  Rev. 
Code,  ch.  119,  J  1,  p.  467,  the  remedy  given 
by  that  statute  lies  only  for  a  party  having 
an  equitable  title  to  lands.  Whatever  title 
the  appellants  have  to  the  land  in  contro- 
versy, is  decided  by  the  cases  of  Whitting- 
ton  V.  Christian  to  be  purely  legal. 

Johnson  in  reply.  The  doctrine  as  to 
election,  where  two  suits  for  the  same 
thing  are  brought  by  the  same  plaintiff, 
is  not  controverted.  But  here  the  party  is 
the  pursued  in  one  forum,  and  the  pursuer 
in  the  other.  The  decision  in  1  Leigh  %, 
itself  denies  the  applicability  of  that 
doctrine  to  this  case:  for  it  supposes  that 
there  is  jurisdiction,  and  that  relief  in 
equity  may  be  given.  And  after  a  cause 
has  been  brought  before  this  court,  and  the 
court  has  directed  certain  proceedings 
therein,  the  jurisdiction  is  no  longer  to  be 
questioned. 

Suppose  the  bill  here  had  not  been  iiled 
until  after  judgment;  would  it  have  been 
any  objection  that  the  defence  was  not  made 
at  law?  The  whole  objection  of  the  appellee 
is  merely  that  the  bill  was  filed  too 
318  soon — *that  if  the  appellants  had  suf- 
fered the  case  at  law  to  proceed  to 
judgment,  they  mighn  have  succeeded  in  the 
court  of  law,  in  which  event  they  would 
have  had  no  occasion  to  come  into  equity. 
The  doctrine  as  to  caveats  has  no  applica- 
tion in  this  case.  That  doctrine  is  settled 
with  reference  to  patents  which  have  been 
acquired  according  to  law;  which  the  offi- 
cers of  the  commonwealth  were  authorized 
to  issue,  and  which  do  give  the  legal  title. 
It  has  no  reference  to  patents  which  the 
commonwealth's  officers  had  no  authority  to 
issue,  and  which  do  not  convey  any  legal 
title. 

It  is  objected  that  the  proceeding  in 
equity  was  not  authorized,  if  the  title  of 
the  appellants  was  legal.  Is  not  a  good 
legal  title  a  good  equitable  right  under  the 
statute  giving  the  scire  facias  to  repeal 
patents?  If  not,  what  means  the  doctrine 
that  a  patentee  may  caveat?  But  it  is  not 
ascertained,  even  by  Whittington  v.  Chris- 
tian, that  the  title  of  the  appellants  is  not 
purely  equitable. 

Whittington  v.  Christian  now  authorizes 
us  to  say  that  Norvell's  patent  is  void— that 
he  had  no  legal  title  to  the  land  in  contro- 
versy. There  was  then  a  good  defence  to 
Norveirs  action.  But  the  special  court  of 
appeals  mistook  the  law  (as  we  are  now  au- 


thorized to  say)  and  held  that  the  defence 
was  to  be  shewn  in  equity.  In  this  state  of 
things  the  appellants  go  into  equity,  and 
the  court  of  chancery  says  it  will  not  grant 
relief,  not  because  Norveirs  patent  is  valid, 
but  because  the  appellants  have  elected  to 
make  their  defence  at  law.  The  whole 
question  is  merely  this:  whether,  where  a 
party  has  a  good  defence  at  law,  and  be  is 
prevented  from  making  it,  not  by  his  own 
fault  but  by  a  mistake  of  the  courts,  he 
may  make  it  in  equity? 

ALLEN,  J.  The  effect  of  the  interlocu- 
tory order,  affirmed  by  this  court  when 
319  this  case  was  formerly  before  *it,  was 
merely  to  dissolve  the  injunction 
which  had  been  allowed  the  plaintiffs,  un- 
less they  should  confess  judgment  at  law  for 
the  land  in  controversy.  The  chancellor 
has  given  to  the  order  a  much  broader  in- 
terpretation. Though  the  case  was  readj 
for  hearing,  and  a  decision  on  the  merits 
asked  for,  he  has  proceeded,  not  to  dissolve 
the  injunction  according  to  the  terms  of  the 
former  order,  but  to  dismiss  the  bill.  In 
this  course  it  seems  to  me  he  erred.  The 
injunction  was  a  mere  incident  to  the 
main  controversy.  In  the  opinion  of  this 
court  there  was  no  cause  for  it  when  al- 
lowed. But  though  the  plaintiffs  lost  the 
benefit  of  the  injunction,  they  were  stiil 
entitled  to  a  decision  upon  the  merits,  if  the 
case  was  in  other  respects  proper  for  a 
court  of  chancery. 

The  jurisdiction  of  the  court  is  objected 
to,  because  the  plaintiffs  relied,  in  their 
defence  to  the  writ  of  right,  upon  the  same 
matters  set  up  in  the  bill  as  grounds  for 
equitable  relief.  It  is  said  that  by  refus- 
ing to  confess  judgment  they  have  elected 
to  abide  by  their  legal  defence,  and  they 
should  not  be  permitted  to  litigate  the  same 
matter,  at  the  same  time,  both  at  law  and 
in  equity.  The  plaintiffs,  it  is  true,  did 
attempt  to  avail  themselves  of  these  same 
matters  in  defence  of  the  action  at  law. 
The  special  court  of  appeals  decided,  that 
they  const! tued  no  legal  defence;  that 
however  it  might  be  in  equity,  at  law  the 
defendant  could  not  go  behind  a  patent, 
regular  on  its  face,  and  avoid  it  by  ex- 
trinsic evidence.  The  ground  of  the  objec- 
tion to  the  jurisdiction  therefore  fails. 
The  plaintiffs  are  not  relying  upon  the 
same  matters,  as  a  defence  to  the  action 
at-  law,  and  for  relief  in  equity.  For  at  law, 
and  as  respects  this  particular  case,  the 
matters  charged  in  the  bill  constitute  no 
defence  whatever.  What  was  the  defence 
which  the  appellants  expected  to  make  at 
law,  does  not  appear;  nor  is  it  material. 
It  is  sufficient  to  sustain  the  jurisdiction  of 
the  court  of  equity,  if  it  be  shewn, 
320  that,  '^by  the  course  of  decisions  set- 
tling the  law  of  this  case,  the  matters 
relied  on  in  the  bill  could  avail  the  appel- 
lants in  equity  only. 

No  authority  has  been  produced  which  es- 
tablishes that  a  party  having  a  defence 
at  law  to  an  action  brought  against  him, 
and    a  distinct   ground  for  equitable  relief 
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should  his  defence  prove  unavailing,  must 
abandon  his  legal  defence  by  confessing 
judgment,  or  await  the  decision  of  the  ac- 
tion at  law  before  he  can  be  entertained  in 
equity.  Where  there  is  a  concurrent  juris- 
diction of  the  same  matter,  and  the  plain- 
tiff may  sue  in  either  forum,  there  is  good 
reason  to  compel  him  to  elect  between 
them.  Redress  can  be  obtained  in  either, 
and  the  plaintiff  should  not  be  permitted  to 
harass  his  adversary  by  pursuing  him  in 
both  tribunals.  The  defendant  has  no 
such  election ;  he  is  brought  into  court 
against  his  consent:  and  I  perceive  no 
good  reason  why  he  should  be  prohibited 
from  setting  up  his  distinct  ground  for 
equitable  relief,  during  the  pendency  of  the 
action  at  law.  The  holder  of  the  legal  title 
has  frequently  obtained  it  under  circum- 
stances which  would  constitute  him  a  trus- 
tee for  the  party  having  a  superior  equity. 
A  question  however  may  arise,  whether 
the  elder  grant  embraces  the  subject  in  con- 
troYersy?  This  is  proper  to  be  determined 
by  the  legal  tribunal.  It  is  to  the  interest 
of  the  defendant  at  law,  that  it  should  be 
ascertained.  Until  it  is  determined,  it  does 
not  appear  that  the  plaintiff  at  law  has  a 
title  which  interferes  with  the  right  of  the 
defendant.  In  such  cases  the  defendant 
cannot  safely  confess  a  judgment  at  law. 
And  if  in  the  meantime  he  should  be  pre- 
cluded from  proceeding  in  chancery,  his 
equitable  right  might  be  lost,  from  the 
lapse  of  time  or  the  loss  of  testimony. 

It  is  further  objected  that  the  caveat  was 
the  proper  remedy,  and  that  no  sufficient 
excuse  is  offered  for  failing  to  resort  to  it. 
The  remedy  by  caveat  was  provided  to  set- 
tle the  numerous  controversies  likely 
321  to  arise  between  '^competitors  for 
land  under  the  act  of  1779.  That  law 
provided  a  mode  for  the  disposition  of  waste 
and  unappropriated  lands,  and  for  the  set- 
tlement of  all  existing  claims  to  unpatented 
lands.  But  lands  which  had  been  once 
patented,  and  had  lapsed,  were  not  em- 
braced by  its  provisions.  They  were  left, 
according  to  the  decision  in  Whittington  v. 
Christian,  2  Rand.  353,  '*as  they  were 
under  the  former  laws."  Those  laws  reg- 
ulated the  mode  of  proceeding  in  regard  to 
lands  in  this  condition.  The  first  peti- 
tioner acquired  a  right  to  sue  out  a  patent 
upon  the  performance  of  certain  conditions. 
He  could  be  deprived  of  this  right  but  in 
one  way, — by  the  judgment  of  the  proper 
tribunal  at  the  suit  of  a  subsequent  peti- 
tioner. Without  such  judgment,  no  grant 
could  issue.  And  if  a  grant  did  improperly 
issue,  the  first  petitioner  could  at  any  time 
sue  out  his  patent,  which  related  back  to 
the  first  grant,  and  so  overreached  any 
intermediate  patent.  The  petition  and 
judgment  thereupon  would  seem  to  have 
been  the  mode  of  determining  controversies 
under  the  laws  then  in  force.  There  was 
no  need  of  the  caveat.  Until  judgment  of 
forfeiture,  the  right  of  the  first  petitioner 
was  completed  as  against  all  others,  and  a 
subsequent  grant  would  have  been  merely 
yoid.  After  judgment  of  forfeiture,  his 
interest  was    at   an    end.     I  think,   there- 


fore, that  there  is  nothing  in  this  objec- 
tion. 

Upon  the  merits,  the  previous  action  of 
this  court  has  left  us  but  little  to  deter- 
mine. 

The  case  of  Whittington  v.  Christian  de- 
cided that  these  lands  could  not  be  appropri- 
ated by  a  land  office  treasury  warrant,  as 
waste  and  unappropriated;  that  having 
once  been  granted,  no  title  could  be  acquired 
by  entry  and  survey ;  that  they  were  re- 
served to  be  granted  in  a  specified  mode, 
and  a  patent  obtained  in  any  other  mode 
was  void.  The  special  court  of  appeals,  in 
6  Munf .  233,  had  decided  in  reference  to  the 
patent  in  this    case,  that    as    it    was 

322  regular  on  its  face,  extrinsic  ^evidence 
was    not   admissible  to  impeach  it  in 

a  court  of  law.  The  law  of  the  land,  as  de- 
termined in  one  case,  renders  all  such 
patents  void;  the  law  of  the  case,  as  de- 
cided by  the  special  court  of  appeals,  ex- 
cludes all  evidence  of  facts,  upon  the  trial 
at  law,  which  go  to  impeacTi  the  validity  of 
the  grant.  In  this  state  of  the  law  and 
the  adjudications,  the  plaintiffs  have  re- 
sorted to  the  only  remedy  left,  a  scire  facias 
to  repeal  the  patent.  The  law  regulating 
this  proceeding  authorizes  it  to  be  sued 
out  to  repeal  a  patent  obtained  from  the 
commonwealth  by  false  suggestions,  or 
issued  contrary  to  law,  or  to  the  prejudice 
of  private  right.  In  this  case  the  patent 
was  obtained  by  the  false  suggestion  that 
the  land  was  waste  and  unappropriated, 
and  liable  to  entry  and  survey  under  a 
treasury  warrant.  It  issued  against  law,  as 
lands  once  granted  and  lapsed  could  only  be 
granted  in  the  mode  specified,  after  judg- 
ment of  forfeiture.  And  it  issued  to  the 
prejudice  of  the  better  right  of  the  plain- 
tiffs; for,  until  forfeiture,  they  were  entitled 
to  a  grant  upon  performing  the  conditions 
required.  I  think  therefore  that  the  court, 
instead  of  dismissing  the  bill,  should  have 
rendered  a  decree  repealing  so  much  of  the 
patent  to  the  defendants,  dated  the  23d  day 
of  November  1797,  for  6693^  acres  of  land, 
as  interferes  with  and  is  included  within 
the  boundaries  of  the  tract  of  433  acres, 
conveyed  by  James  Grissom  to  Thomas 
Powell  the  ancestor  of  the  plaintiffs,  by 
deed  bearing  date  the  21st  day  of  August 
1787. 

The  other  judges  concurring,  decree  re- 
versed with  costs.  **And  this  court  pro- 
ceeding to  pronounce  such  decree  as  the  said 
chancery  court  ought  to  have  pronounced, 
it  is  further  decreed  and  ordered,  that  so 
much  of  the  patent  to  the  appellee,  dated 
the  23d  day  of  November  1797,  for  669}^ 
acres  of  land,  as  interferes  with  and  is  in- 
cluded within  the  boundaries  of  the  tract  of 
433  acres,  conveyed  by  James  Grissom 

323  to  Thomas    Powell    *the   ancestor  of 
the  appellants,  by  deed    bearing  date 

the  2l8t  day  of  August  1787,  be  and  the 
same  is  hereby  repealed,  and  that  the  ap- 
pellee do  pay  unto  the  appellants  their  costs 
by  them  about  their  suit  in  the  chancery 
court  expended.  And  it  is  further  ordered 
that  this  decree  be  certified  to  the  register 
of  the  land  office." 
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CAVEAT. 

I.  Object  and  Necessity. 
II.  When  Caveat  Lies. 

III.  Title  to  Support. 

IV.  Who  May  Maintain. 

V.  Effect  of  Failure  to  Pile. 

VI.  Procedure  In  Caveat  Cases. 

1.  In  Oeneral. 

2.  What  Caveat  Must  State. 
8.  Evidence. 

4.  Dismissal  of  Caveat. 

5.  Appeals. 

I.  OBJECT  AND  NECESSITY. 

Object  of  Caveat.— The  object  of  caveat  is  that  a 
person  havinsr  a  better  rlpht  to  land  to  which  an- 
other has  obtained  a  survey  may  prevent  his 
obtainincr  a  grrant  until  the  title  can  be  determined. 
Harper  v.  Bau?h,  9  Gratt  608;  Wilcox  v.  Calloway,  1 
Wash.  88;  Trotter  v.  Newton,  SOOratt.  582. 

Necessity  of  Caveat.— It  was  foreseen  by  the  lesrls- 
lature,  that  there  would  be  tnterferinff  entries 
and  surveys  upon  public  lands  by  parties  claim- 
ing title  thereto,  and  caveat  was  the  remedy  for 
settliniT  all  those  disputes  prior  to  the  patent  to 
avoid  the  inconvenience  of  that  solemn  instrument 
being-  involved  in  contests  of  that  kind.  Lewis  v. 
BiUips,  1  Leiffh  853;  Johnson  v.  Brown.  8  Call  207. 

II.  WHEN  CAVEAT  UE5. 

(See  pOBt,  this  note.  "  Who  May  Maintain.**) 
SUtute  Qivinff  Remedy  Does  Not  Apply  to  Forfeited 
Lands.— The  statute  of  May  1779,  ch.  18,  firivln?  the 
remedy  by  caveat  for  determlninff  the  right  to 
waste  and  unappropriated  lands,  did  not  extend  to 
lands  which,  having-  been  once  granted  by  a  patent, 
had  afterwards  lapsed  and  become  forfeited  to  the 
state. .  Warwick  v.  Norvell,  1  Rob.  808. 

To  Inclusive  Survey.— A  caveat  lies  as  to  an  inclu- 
sive survey  although  there  is  no  certificate  from 
the  couflty  court  that  it  is  reasonable.     Harvey 

V.  Preston,  8  Call  496. 

Where  Survey  Is  Not  Made  Twelve  Months  before 
Piling  Caveat.— A  caveator  whose  survey  has  not 
been  made  twelve  months  before  he  enters  his  ca- 
veat, will  not  have  Judgment  rendered  atrainst  him 
merely  because  the  twelve  months,  allowed  for 
returnincr  the  plat  and  certificate  of  survey  into 
the  land  office,  have  elapsed  pending  the  caveat. 
Wilson  V.  Dagrgs,  8  Leigh  681. 

III.  TITLE  TO  SUPPORT. 

In  caveat,  as  in  ejectment,  the  caveator  must 
show  the  better  riffht  to  the  land  in  controversy  to 
be  in  him.  He  cannot  recover  on  the  ground  of  the 
weakness  of  his  adversary's  title.  Harper  v.  Bang-h, 
9  Gratt.  508,  a,nd.  foot-note:  Beckwith  v.  Thompson,  18 
W.  Va.  123;  Walton  v.  Hale,  9  Gratt.  194.  and  foot- 
note: Trotter  v.  Newton,  80  Gratt.  682,  and  foot^^wte: 
Carter  v.  Ramey,  16  Gratt.  846.  and  foot-note:  Field 
V.  Culbreath,  2  Call  647. 

In  all  cases  of  caveat  the  caveat  rests  upon  the 
ffround  of  the  better  ri?ht  in  the  caveator  for  the 
land  surveyed.  Unless  he  can  show  such  better 
right,  the  caveatee  is  entitled  to  the  Judgment, 
though  It  might  appear  that  as  ag-ainst  the  party 
showing  the  rig-ht,  his  entry  and  survey  were  de- 
fective. Walton  V.  Hale,  9  Gratt  194;  Beckwith  v. 
Thompson.  18  W.  Va.  128. 

Title  to  Warrant  under  Which  Survey  Is  Made.— The 
party  filing  a  caveat  must  show  a  title  to  the  war- 


rant under  which  his  own  entry  and  survey  are 
made,  and  if  he  fails  to  do  so  his  caveat  will  be  di»- 
missed.  McNeel  v.  Herold,  II  Gratt.  809;  Carrie  t. 
Martin,  8  Call  28. 

IV.  WHO  MAY  MAINTAIN. 

Administrator.— An  administrator  with  the  will 
annexed,  being  in  possession  of  lands  therein  di- 
rected to  be  sold,  may  maintain  a  caveat  to  prevent 
any  other  person  from  obtainintr  a  patent  for  the 
same  as  waste  and  unappropriated.  Archer  t. 
Saddler.  2  H.  &  M.  370. 

Party  Claiming  under  Orant.— Under  $  88  of  tbe 
general  land  law  (1  Rev.  Code.  ch.  80).  a  person 
holding  a  perfect  legal  title  to  lands  by  grant 
from  the  commonwealth  may  maintain  a  covca<  to 
prevent  the  issue  of  a  Junior  grant  to  another  per- 
son.   Hard  man  v.  Boardman,  4  Leig-h  877. 

Party  HoMlaff  Advene  Poaseaskm.— Uninterrupted 
and  peaceable  possession  of  the  land  in  contro- 
versy for  a  great  length  of  time  may  of  itself  be 
sufllcient  to  srive  title  to  the  land  and  enable  tbe 
occupant  to  maintain  a  caveat  against  parties 
claiming-under  a  Junior  patent  Thustn  Archer  t. 
Saddler,  2  H.  &  M.  870,  the  circumstance  of  upwards 
of  sixty  years  of  peaceable  and  uninterrupted  pos- 
session in  the  caveator  and  those  under  whom  he 
claimed,  toRether  with  payment  of  quit  rents  before, 
and  taxes  since,  the  revolution,  was  considered 
sufficient  ground  from  which  the  Jury  migfht  pre- 
sume that  a  patent  or  srrant  for  the  land  had  been 
formally  issued. 

Party  without  Any  Rl^ht  to  Land  Cannot  Malotsia 
—In  Carter  v.  Ramey.  15 Gratt.  846,  the  entry  and  sur- 
vey of  both  the  caveator  and  caveatee  being  upon 
land  which  had  been  previously  sranted  by  the  com- 
monwealth, and  which  had  never  been  forfeited, 
and  the  commonwealth  having-  no  interest  In  the 
land  which  could  be  vested  in  the  caveator,  it  was 
held  that  he  could  have  no  right  to  it  and  could  not 
maintain  a  caveat  even  though  the  caveatse  had 
no  better  ricrht  See  also,  Walton  v.  Hale,  9  GratL 
194  ;  Beckwith  v.  Thompson,  18  W.  Va.  123. 

V.  ePFBCT  OF  FAILURE  TO  PILE. 

Oenerally  Bars  Equitable  Relief.— Where  one  has 

such  an  equity  as  would,  upon  a  caveat  prior  to  the 
grant,  have  entitled  him  to  a  preference,  it  is  not 
ground  for  a  bill  to  set  aside  the  title,  unless  he 
was  prevented  by  fraud  or  accident  from  proaecnt- 
ing:  a  caveat.  Johnson  v.  Brown,  8  Call  260  ;  Noland 
V.  Cromwtll,  4  Munf.  166. 

In  the  application  of  this  rule,  it  was  held  in  one 
case  that  a  person  nesrlecting-  to  prosecnte  a  caveat 
to  prevent  the  emanation  of  a  patent  for  land,  was 
not  entitled  to  a  relief  in  equity  on  the  ground  of  a 
previous  certificate  of  the  board  of  commissioners, 
under  the  Act  of  May  1779,  ch.  13,  in  his  favor. 
Gooseman  v.  Martin,  4  Munf.  588. 

One  who  intended  to  take  advantaireof  the  inter- 
val between  the  acts  of  assembly  for  continnlnr 
the  time  for  returning  surveys  into  the  land  office 
should  have  entered  a  caveaL  And  if  he  neglected 
it,  and  a  patent  was  g-ranted  on  the  survey,  he  can- 
not come  into  equity  for  relief  against  it.  although 
he  may  have  made  an  entry  in  the  interval  be- 
tween the  two  acts  of  assembly.  Staples  v.  Web- 
ster. 6  Call  261. 

Where  Caveat  Was  Prevented  by  Fraud.— After  a 
firrant  issued,  one  claiming  a  prior  equity  against 
the  grantee,  can.  in  no  case,  have  relief  in  eqnitr. 
unless  upon  the  ground  of  actual  fraud  in  the  ae- 


266 


NOTB  ON  CaVBAT. 


I  ROB. 


qnlsition  of  tbe  leffal  title,  or  unless  tbe  party  was 
preTcnted  from  prosecuting  a  eaeeat  by  fraud,  acci- 
dent or  mistake.  By  actual  fraud  is  meant  the 
proceedings  to  procure  a  patent  after  actual  notice 
of  a  prior  equity.  McClung  v.  Hncrhes,  5  Rand.  468: 
Jackson  v.  McGavock,  5  Rand.  GOO  :  Lyne  t.  Jackson, 
1  Rand.  114. 

Where  There  Is  Indcpeiuletit  Oround  for  Equitable 
l^dM*— Altbouffb  a  party  may  be  let  into  a  court  of 
equity  on  grounds  which  he  could  not  have  used  on 
the  trial  of  a  eavtai,  and  which,  in  fact,  make  another 
case,  or  npon  a  case  suggesting  or  proving  that  he 
was  prevented  by  fraud  or  accident  from  prosecut- 
ing his  cartat,  he  is  not  to  be  sustained  in  the  court 
of  equity  on  such  grounds  as  were  or  might  have 
been  brought  forward  on  the  trial  of  the  caveat.  No- 
land  v.  Cromwell,  4  Munf .  155.  But  this  principle  does 
not  apply  to  a  case  in  which  the  rights  of  the  parties 
cannot  be  adjusted  in  the  court  of  the  caveats  but 
tbe  aid  of  the  court  of  equity  is  necessary  to  give  to 
each  bis  proper  share  of  the  land  for  which  one  has 
improperly  obtained  a  patent  Christian  v.  Chris- 
tians. 0  Munf.  534. 

Depends  on  drciimstances  of  Each  Case.— Though  a 
party  has  sufficient  ground  for  filing  a  caveat  he 
does  not  in  all  cases  lose  his  remedy  by  failing  to 
tile  it :  for  the  mere  omission  to  caveat  will  not  be 
considered  as  having  closed  the  door  to  relief  where 
the  circumstances  of  tbe  case  are  such  as  to  excuse 
tbe  failare.  Hamilton  v.  Maze,  4  Call  196;  Depew  v. 
Howard,  I  Munf.  203;  Christian  v.  Christians,  0 
Mnnf.  5». 

Uader  Statute,  $  38,  Code  iSip.—Since  the  pas- 
sage of  the  act  embodied  in  S  88,  Code  1819.  the 
omission  of  any  person,  claiming  a  better  right 
to  land,  to  avail'  himself  of  tbe  remedy  by  caveat 
does  not  bar  such  person  from  asserting  such 
better  right  in  any  court  of  law  or  equity.,  in 
the  same  manner  as  if  no  such  remedy  by  caveat 
bad  been  given.    Beckwitb  v.  Thompson,  18  W.  Va. 

VI.  PROCEDURE  IN  CAVEAT  CA5ES. 

1.  m  GENERAL.. 

TlflM  ef  EaterluK  Caveat.— The  time  of  the  return 
of  a  survey  into  the  office  is  the  period  from  which 
tbe  six  months  are  to  be  calculated  for  entering  a 
«0r«a^.  In  such  case  tbe  caveat  must  show  tbe  facL 
Harvey  v.  Preston.  8  Call  496. 

Dsaages  Not  to  Be  Olven  In  Caveat  Cases.— Dam- 
ages are  not  to  be  given  upon  the  affirmance  of  tbe 
Judgment  in  cases  of  caveat.  Harvey  v.  Preston.  8 
Call49S. 

OhiKts  Called  lor  in  Entry  Not  of  Public  Notoriety— 
Necessity  for  Spwial  Verdict.— In  a  caveat,  where  the 
objects  called  for  in  tbe  entry  are  not  of  such  public 
notoriety  as  that  the  courts  will  take  notice  of  them, 
%  special  verdict  must  find  that  the  objects  called 

m 

for  have  a  real  existence,  and  are  such  as  is  re- 
I  quired  to  make  it  a  valid  entry.  Where  the  finding 
is  defective  in  this  respect  it  will  not  be  remedied 
by  finding  that  the  survey  was  made  in  conformity 
with  tbe  entry.    McNeel  v.  Herold.  11  Gratt  909. 

1  WHAT  CAVEAT  MUST  STATE. 

Qroaods  of  Caveator's  Claim.— The  caveator   must 
state  in  bis  caveat  tbe  grounds  on  which  he  claims  ' 
tbe  better  right  to  tbe  land  in  controversy;  and  he  ! 
vIU  not  be  permitted  on  the  trial  to  abandon   the  ' 
right  be  has  set  out  in  his  caveat  as  that  under  which 
bt  claims  and  prove  a  different  one.    Harper  v. 
Bangb.  90ratt.  508,  amd  foot-note;  Trotter  v.  Newton, 
n  GratL  Ees.  and  foot-note;  Clements  v.  Kyles,  18 
Gratt  408;  Beckwitb  v.  Thompson,  18  W.  Va.  188.         1 


Reason  of  Role.-"  The  law  required  the  caveat  to  ex- 
press the  nature  of  the  right  on  which  the  plaintiff 
claims  the  land.  The  object  of  the  caveat  is.  in  part, 
to  notify  the  eaveatee  of  the  grounds  on  which  the 
caveator  claims  the  better  right,  that  he  may  come 
prepared  to  controvert  it;  and  it  would  be  a  surprise 
on  him  to  permit  the  caveator  to  abandon  at  tbe 
trial  tbe  right  which  he  had  set  forth  in  bis  caveat, 
as  that  under  which  he  claimed,  and  prove  a  differ- 
ent right.  Such  a  course  would  lead  to  injustice, 
and  is  in  conflict  with  the  terms  of  tbe  statute,  which 
requires  the  nature  of  tbe  better  right  to  be  ex- 
pressed in  tbe  caveaf  Harper  y.  Baugb.  9  Gratt. 
608:  Trotter  v.  Newton.  30  Gratt  682. 

Effect  of  Paiinre  to  State  Grounds  of  Claim.— A 
caveator  should  state  in  his  caveat  the  grounds  on 
which  he  claims  to  have  the  better  right  to  the  land 
in  controversy.  And  if  this  is  not  done  the  eaveatee 
may  either  move  tbe  court  to  dismiss  tbe  caveat,  or 
to  require  tbe  cavecUor  to  file  a  specification  of  the 
alleged  better  right  on  which  his  claim  is  founded. 
But  after  the  jury  is  sworn  to  ascertain  the  facts  it 
is  then  too  late  to  object  to  the  form  of  the  caveat. 
Clementev.  Kyles,  18  Gratt  468;  Beckwitb  v.  Thomp- 
son. 18  W.  Va.  128. 

8.  EVIDENCE. 

To  Show  Patent  to  Be  Ponnded  upon  Survey.— In 
Clements  v.  Kyles.  18  Gratt  488,  tbe  caveator  claimed 
under  the  patent  issued  in  1756.  which  did  not  refer 
to  any  survey.  In  order  to  show  that  the  patent 
was  founded  on  a  survey,  be  offered  in  evidence  a 
copy  from  the  books  of  tbe  surveyor  of  tbe  county 
of  a  certificate  of  a  survey  and  plat  dated  in  No- 
vember 1749.  The  certificate  itself  did  not  contain 
the  calls  for  courses  and  distances  or  other  marks, 
but  these  were  given  on  the  plat  and  they  agreed 
with  tbe  grant  in  iu  general  and  locative  calls. 
This  was  held  competent  evidence  for  the  purpose 
for  which  it  was  offered. 

What  Court  iVIay  Consider— In  a  caveat  case,  upon 
a  question  Involving  tbe  boundary  line  between  two 
counties,  the  court  in  construing  the  acts  in  rela- 
tion to  their  boundaries,  may  look  to  the  acts  form- 
ing other  counties  both  before  and  subsequent  for 
the  purpose  of  ascertaining  the  intention  of  the 
legislature  as  to  the  location  of  the  boundary  line. 
Hamilton  v.  McNeil.  13  Gratt  889. 

4.  DISMISSAL  OF  CAVEAT. 

Not  Binding  Unless  on  the  iVIerlts.— A  dismission  of 
tbe  caveat,  unless  it  be  on  tbe  merits,  is  not  binding. 
Hunter  v.  Hall.  1  Call  206. 

Dismissal  without  Prejudice.— in  a  caveat  case.  If  it 
be  found  by  the  jury  or  agreed  by  tbe  parties,  that 
since  the  institution  of  the  caveat,  a  grant  from  the 
commonwealth  of  tbe  land  in  controversy  has  been 
obtained  by  the  eaveatee,  judgment  ought  to  be 
entered  dismissing  tbe  caveat,  but  such  judgment 
to  be  no  prejudice  to  another  suit  in  chancery  which 
tbe  caveator  may  bring  to  vacate  the  said  grant 
or  any  other  grant  that  may  issue  to  the  eaveatee 
in  consequence  of  such  judgment  of  dismission; 
tbe  judgment  on  tbe  caveat  being,  in  that  event,  not 
pronounced  on  a  comparison  of  the  respective 
rights  of  the  parties.  Guerrant  v.  Bagby.  6  Munf. 
160. 

5.  APPEALS. 

What  Constitutes  Record.— In  a  case  of  caveat  all 
tbe  facts  agreed  by  tbe  parties,  or  found  by  the 
jury,  or,  if  a  Jury  is  dispensed  with,  ascertained  by 
tbe  court  necessarily  become  and  should  be  made 
a  part  of  tbe  record  in  tbe  cause.  Hamilton  v. 
McNeil,  IS  Gratt  889. 
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Where  Evidence  !■  Certified.— Where  the  court 
certifies  the  evideDce  instead  of  the  facts,  and  there 
is  no  conflict  in  the  parol  evidence,  and  taking  the 
whole  as  true  the  appellate  court  may  proceed 
safely  to  judg-ment  upon  the  same,  it  is  the  duty  of 
such  court  to  proceed  and  irive  judgment  according' 
to  the  very  right  of  the  cause.  Hamilton  v.  McNeil. 
18  Gratt.  389. 

Where  Patent  Issues  to  Cavestee  after  Appeal 
Taken.— In  Wilson  v.  Dagrgs,  8  Leigh  681,  after  the 
dismission  of  a  caveat  upon  its  merits,  the  cavecUee 
filed  in  the  land  office  a  copy  of  the  judgment,  and 
obtained  a  patent.  A  supersedeas  being  awarded 
to  the  judgment,  the  patent  was  relied  on  as  a  bar. 
It  was  held  that,  notwithstanding  the  emanation  of 
the  patent,  the  court  might  examine  into  the  cor- 
rectness of  the  judgment:  but  if  the  judgment  be 
reversed,  then  a  dismission  of  the  caveat  must  ensue 
—the  dismission  being  without  prejudice  to  any 
proceeding  which  might  be  instituted  to  vacate  the 
patent. 

When  Bill  of  Exceptions  Unnecessary.— Where  the 
jury  is  dispensed  with  and  the  whole  cause  is  sub- 
mitted to  the  court,  it  is  not  necessary  for  the  los- 
ing party  to  file  a  bill  of  exceptions  to  the  judgment 
of  the  court,  or  to  move  for  a  new  trial,  and,  if  it  is 
refused,  to  except  to  the  opinion  of  the  court  re- 
fusing It:  but  it  is  sufficient  that  the  circuit  court 
shall  make  the  facts  agreed  and  ascertained,  or  the 
evidence,  where  the  parol  evidence  is  in  no  respect 
conflicting,  a  part  of  the  record  by  Its  order  to  that 
effect  upon  rendering  judgment  Hamilton  v. 
McNeil.  13  Gratt  380. 


Armstrong  v.  Huntons. 

November.  1842,  Richmond. 

(Absent  Stanard,*  J.) 

Equity  Jurisdiction- Discovery-Slaves.t— Bill  in  eq- 
uity by  claimant  of  legal  title  to  a  female  slave, 
against  an  adverse  claimant  charges  that  the 
slave,  with  her  increase  If  any,  is  in  possession  of 
defendant,  who  refuses  to  surrender  the  same  to 
plaintiff ;  and  prays  that  defendant  may  be  de- 
creed to  give  up  the  slave,  that  he  may  set  forth 
the  names  of  her  increase  if  any,  and  say  if  the 
same  be  not  in  his  possession,  and  that  he  may  ac- 
count for  the  hires  and  profits  thereof  since  the 
plaintiff's  title  accrued.  Held,  equity  has  no 
jurisdiction  of  the  case. 

Alexander  Hunton,  who  died  in  1789,  by 
his  will  bequeathed  a  female  slave  named 
Letty  to  his  daugfhter  Nancy  and  her  heirs 
forever;  and    having   bequeathed   likewise 

*He  had  been  counsel  for  the  appellees. 

tBqulty  Jurisdiction— Discovery— Slaves.— The  prin- 
cipal case  is  cited  In  Hall  v.  Smith,  26  Gratt  76 : 
Childress  v.  Morris.  23  Gratt  806  ;  Hale  v.  Clarkson, 
28  Gratt  47  ;  Jones  v.  Bradshaw,  16  Gratt  860.  See 
monographic  note  on  **  Bills  of  Discovery  "  appended 
to  Lyons  v.  Miller,  6  Gratt  427. 

Same— Action  of  Detinue.- in  Summers  v.  Bean,  18 
Gratt.  419,  the  court  said  :  *'  If  the  appellee  could 
recover  the  slaves  by  an  action  of  detinue,  he  would 
have  an  ample  remedy  at  law  and  could  not  come 
into  equit>'  for  relief.  Armttrono  v.  Huntont.  1  Hob. 
R.  323,  and  cases  therein  cited."  The  principal  case 
is  cited  in  this  connection  in  Childress  v.  Morris.  28 
Gratt  80&. 


to  ten  others  of  his  sons  and  daughters 
one  slave  each,  he  added — **Iti8my  will, 
that  if  any  of  my  before  mentioned  chil- 
dren die  without  lawful  heirs  of  their 
bodies,  their  estate  left  them  shall  be 
equally  divided  among  the  surviving  chil- 
dren." 

In  July  1818,  Robert,  Susanna,  John  and 

George   Hun  ton   exhibited   a   bill    against 

Thomas    Armstroiig,  in  the  superior   court 

of   chancery    of     Fredericksburg,     setting 

forth    the  will  of  Alexander  Huntoo; 

324  alleging,      that     after     *thc     testa- 
tor's death,  Cyrus   Newby,    who  had 

intermarried  with  Nancy  Hunton,  took  pos- 
session of  the  slave  Letty,  who  afterwards 
had  several  children,  one  of  whom  named 
Patty,  with  her  increase,  if  any,  was  now 
in  possession  of  the  defendant  Armstrong:; 
that  Nancy  Newby  had  died  without  ever 
having  had  issue,  whereby  the  plaintiffs, 
the  only  children  of  the  testator  that  sur- 
vived the  said  Nancy,  became  entitled  to 
the  woman  Patty  and  her  increase,  and  bad 
applied  to  Armstrong  for  them,  but  he  re- 
fused to  surrender  them,  pretending  that 
as  he  had  bought  Patty  from  Cyrus  Newby, 
he  was  the  rightful  owner.  The  bill  there- 
fore prayed,  that  Armstrong  might  be  de- 
creed to  give  up  the  woman  Patty ;  that  he 
might  set  forth  the  names  of  her  increase, 
if  any,  and  say  if  the  same  be  not  in  his 
possession ;  and  that  he  might  account  for 
the  hires  and  profits  thereof  since  the  death 
of  Nancy  Newby. 

Armstrong  demurred  to  the  bill,  shew- 
ing as  the  ground  of  demurrer  that  the 
matter  was  properly  cognizable  at  law. 
At  the  same  time  he  put  in  an  answer, 
stating,  that  he  bought  a  negro  girl  named 
Patty  at  a  sheriff's  sale  in  1811  under  an 
execution  sued  out  against  Cyrus  Newby, 
presuming  that  the  title  was  in  Newby, 
and  knowing  nothing  of  the  *  stock  from 
which  she  came;  and  that  he  held  her 
till  April  1818,  when  he  sold  her. 

The  court  overruled  the  defendant's  de- 
murrer to  the  bill,  and  directed  an  account 
of  the  profits  of  the  slave  Patty  from  the 
death  of  mrs.  Newby  until  she  was  sold 
by  the  defendant,  and  of  the  period  and 
price  at  which  she  was  sold.  The  commis- 
sioner reported  an  account  of  profits, 
amounting  to  8  dollars;  but  instead  of  the 
price  for  which  Armstrong  sold  the  slave, 
he  reported  her  estimate  value  at  the 
time  of  the  sale  (the  15th  of  April  1818), 
which  was  500  dollars. 

It  appeared  by    testimony   taken   in   the 

cause,    that   Patty  was  only  about  14  or  15 

years  old  when  Armstrong    sold  her. 

325  *The  court  approved   the  commis- 
sioner's   report,     and    decreed    that 

Armstrong  pay  to  each  of  the  complain- 
ants 127  dollars,  with  interest  on  125  dol- 
lars, part  thereof,  from  the  15th  of  April 
1818  till  paid ;  and  that  he  also  pay  the 
costs  of  the  suit.  From  which  decree  Arm- 
strong appealed  to  this  court. 

In  the  argument  here,  by  Leigh  for  the 
appellant  and  Stanard  for  the  appellees, 
several   questions  of    law    and    fact    were 
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earnestly  debated.  But  as  this  court  de- 
cided the  question  of  jurisdiction  alone,  it 
is  unnecessary  to  notice  any  of  the   others. 

On  that  point,  Leigh  cited  and  examined 
the  folic  wing  authorities:  Duvals  v.  Ross, 
2  Munf.  290;  Gregory's  adm*r  v.  Marks's 
adm'r,  1  Rand.  355;  Rankin  v.  Bradford 
and  others,  1  Leigh  163;  Hardin's  ex*ors 
Y.  Hardin,  2  Leigh  572;  Parks*8  adm'r 
and  heirs  v.  Rucker,  5  Leigh  149.  He 
said,  the  plaintiffs  had  not  pretended  in 
their  bill  that  they  were  ignorant  of  any 
thing  necessary  to  enable  them  to  main- 
tain an  action  at  law.  The  case  of 
Hardin*s  ex'ors  v.  Hardin  was  expressly 
in  point,  and  conclusive  against  the  juris- 
diction. 

Stanard  contended  that  the  case  of  Greg- 
ory's adm'r  v.  Marks's  adm'r  was  an 
authority  for,  and  not  against,  the  jurisdic- 
tion in  this  case.  As  to  the  other  cases 
cited  by  the  counsel  for  the  appellant,  he 
endeavored  to  shew  that  thej'  were  distin- 
guishable from  the  present  case.  In  Har- 
din's ex'ors  V.  Hardin,  the  case  mainly 
relied  on  for  the  appellant,  the  bill  itself 
shewed  that  the  plaintiffs  needed  no  discov- 
ery of  the  increase  of  the  slaves  in  contro- 
versy. Here  the  bill  asks  a  discovery  of 
the  -increase,  and  there  is  nothing  to  shew 
that  the  plaintiffs  were  aware  of  the  fact 
that  the  slave  had  no  increase:  the  circum- 
stances of  the  case  indeed  prove  that  they 
were  ignorant  of  that  fact.  In  Fox  v. 
Morton,  decided  by  this  court  in  1828,  but 
not  reported,  the  circumstances  were 
stronger  against  the  jurisdiction 
326  *than  they  are  here:  the  ignorance 
of  the  plaintiffs,  there  alleged  in  the 
bill,  was  expressly  denied  by  the  answer: 
yet  this  court  sustained  the  jurisdiction. 

Leigh  in  reply.  In  Fox  v.  Morton,  the 
bill  contained  an  allegation  that  the  defend- 
ant refused  to  give  information  as  to  the 
increase,  so  as  to  enable  the  plaintiffs  to 
sue  at  law ;  and  the  circumstances  of  the 
case,  like  those  in  Gregory's  adm'r  v. 
Mark's  adm'r  and  Rankin  v.  Bradford  &c. 
shewed  that  the  plaintiffs  were  in  need  of  a 
discovery  from  the  defendant.  Besides,  no 
express  objection  was  made  to  the  jurisdic- 
tion there.  Here  the  bill  does  not  assert 
that  there  was  any  increase ;  it  merely  asks 
a  discovery  of  the  increase  if  any.  At 
the  time  of  the  suit  brought,  the  girl  Patty 
was  only  14  or  15  years  old,  and  it  was 
highly  improbable  that  she  could  have  any 
increase :  the  call  for  discovery,  therefore, 
was  prima  facie  merely  colourable. 

BALDWIN,  J.  If  this  is  not  an  action  of 
detinue  brought  in  a  court  of  chancery,  it 
must  be  because  the  plaintiffs  have  asserted 
their  demand  by  a  bill  instead  of  a  declara- 
tion. It  is  a  suit  to  recover  a  single  slave, 
by  the  owners  of  the  legal  title,  if  any, 
against  an  adverse  claimant,  without  any 
impediment  whatever  to  the  prosecu- 
tion of  the  plain  and  adequate  remedy  at 
law.  If  there  is  any  thing  in  the  case, 
besides  the  sex  of  the  slave, .  to  give  any 
the  slightest  colour  of  jurisdiction  to  a 
court    of   equity,    I   have   not   been  able  to 


find  it.  She  had  no  issue,  and  of  course 
there  was  no  necessity  for  a  discovery ;  and 
the  ignorance  of  the  plaintiffs,  without  the 
slightest  enquiry,  of  a  fact  (that  of  issue) 
which  never  existed,  can  furnish  no  reason 
for  coming  into  equity;  the  more  espe- 
cially when  such  ignorance  is  not  even  sug- 
gested by  them,  but  is  to  be  surmised  by 
the  court  from  the  interjection  of  a  prayer 
for  a  discovery  of  the  issue,  **if  any."  It 
is'  perfectly  clear  as  a  general  rule,  that  in 
a  bill  to  substitute  an  equitable    for  a 

327  *legal  forum,  a  prayer  for  a  discovery, 
without   any    averment  shewing    its 

materiality  or  necessity,  is  naught.  If  this 
court  has  tolerated  a  departure  from  this 
rule,  in  regard  to  slave  property,  (Gregory's 
adm'r  V.  Marks's  adm'r,  1  Rand.  355,)  it 
has  been  where  the  necessity  for  a  discov- 
ery was  supposed  to  be  incidental,  at  least 
prima  facie,  to  the  nature  of  the  demand ; 
as  where  the  suit  is  to  recover  a  stock  of 
slaves,  after  a  considerable  lapse  of  time, 
and  theie  has  been  such  an  increase  as 
would  raise  a  fair  presumption  that  the 
plaintiff  is  ignorant  of  their  names,  ages 
and  residence.  But  even  under  such  cir- 
cumstances, if  it  may  be  inferred  from  the 
statements  in  the  bill,  or  the  evidence  in 
the  cause,  that  no  such  difficulty  in  point 
of  fact  exists,  a  court  of  equity  will  not 
take  cognizance  of  the  case,  unless  there 
be  some  other  ground  for  the  exercise  of 
its  equitable  jurisdiction.  Hardin's  ex'ors 
V.  Hardin,  2  Leigh  572.  To  entertain 
jurisdiction  of  the  cause  before  us  would  be 
to  obliterate  the  line  of  demarcation  be- 
tween the  two  tribunals,  so  far  as  slave 
property  is  concerned,  and  permit  actions 
of  detinue  for  the  recovery  of  slaves  to  be 
prosecuted  indifferently  in  a  court  of  law 
or  a  court  of  chancery,  at  the  election  of 
the  claimant. 

I  think  the  decree  ought  to  be  reversed ^ 
and  the  bill  dismissed  with  costs^  The 
other  judges  concurring,  decree  reversed  and 
bill  dismissed.      

328  *Vanmeter  and  Another  v.  Giles  Gov- 

ernor, for  M'Neill. 

November.  1842,  Richmond. 
(Absent  Stanard,*  J.) 

Prison  Bounds  Bond— Sufficiency  of  Bond.— A  prison 
bounds  bond  is  taken  payable  to  the  sheriff,  his 
certain  attorney,  his  heirs  or  assigns,  and  the  exe- 
cution debtor  havinff  broken  the  bounds  in  the 
time  of  the  same  sheriff,  the  bond  is  by  him  as- 
slsmed  to  the  creditor:  Held,  such  bond  and  as- 
signment are  good  and  sufficient  in  law  to  render 
the  obligors  responsible  to  the  creditor,  and  the 
sheriff  is  not  liable  for  the  escape. 

5anie— Same— Condition  for  Return  of  Debtor.— Prior 
to  the  Ist  of  January  1820.  the  law  did  not  require 
that  bonds  given  for  the  prison  rules  should  be 
conditioned  for  the  return  of  the  debtor  to  close 
prison  at  the  end  of  a  year. 

Same— Who  flay  Assiffn.t— A  prison   bounds   bond 


•He  had  been  counsel  for  the  plaintiffs  in  error. 
tPrUon  Bounds  Bond— Who  May  Asslffn.— See  Mere- 
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made  payable  to  the  sheriff  and  his  successors  in 
office,  may  be  assigned  to  tbe  creditor  by  tbe  sher- 
iff who  took  it,  or  by  a  sacceedlnff  sberiff.  accord- 
ing as  the  debtor's  escape  may  be  in  the  time  of 
the  one  sheriff  or  the  other:  per  Baldwin,  J. 

Same— Same— Qiuere.— Whether,  if  a  prison  bounds 
bond  were  made  payable  to  the  sheriff  and  his 
representatives,  or  to  him  alone,  it  would  be 
assiflrnable  by  him,  or,  in  the  event  of  his  death,  by 
his  executor  or  administrator,  after  an  escape  of 
the  debtor  from  a  succeedlnsr  sheriff? 

Escape— Declaratioa  for  Taking  Defective  Boands  Bond 
— Assipiment  of  Breaches.— In  debt  on  official  bond 
of  .'-.heriff,  breach  assig-ned  is,  that  the  sheriff  per- 
mitted relator's  debtor  in  execution  to  escape,  by 
wronirfully  accepting  from  him  a  defective  bond, 
erroneously  purportinir  to  be  a  prison  bounds 
bond,  and  that  the  relator,  from  the  erroneous 
and  defective  form  of  the  said  bond,  was  unable 
to  recover  his  debt  by  virtue  thereof,  but  was  cast 
in  an  action  broufirht  by  him  founded  upon  the 
same:  but  declaration  makes  no  profert  of  such 
bond,  nor  vouches  the  record  of  the  action  alleged 
to  have  been  brought  thereon,  nor  ffives  any 
fux'ther  description  of  the  bond  or  of  th6  action. 
On  creneral  demurrer  to  the  declaration.  Held. 
the  assifirnment  of  the  breach  is  insufficient. 

Same— Plea  That  Debtor  Was  Daly  Admitted  to  Bounds 
—Oyer.— In  debt  on  official  bond  of  the  sheriff  of 
H.   assiffuincr  for  breach   that  the  sheriff  per- 
mitted the  escape  of  a  debtor  in  execution 

329  *under  a  ca.  sa.  from  the  superior  court  of  H 
the  defendants  plead  that  the  debtor  irave 
bond  according  to  law,  with  srood  security,  to  keep 
the  prison  rules  for  the  county  of  H.  and  there- 
upon betook  himself  to  the  prison  rules  for  said 
county,  without  this  that  he  escaped  in  any  other 
manner.  The  bond  (of  which  profert  is  made  in 
the  plea)  is  with  condition  that  the  debtor  shall 
keep  within  the  prison  bounds  prescribed  by  the 
superior  court  of  H.  Plaintiff  takes  oyer  of  the 
bond  and  demurs  to  the  plea.  Held,  as  the  bond, 
made  part  of  the  plea  by  oyer,  shews  that  the 
debtor  was  admitted  to  the  proper  bounds,  the 
defect  If  any  in  the  alleg-ations  of  the  plea  is 
thereby  cured. 

Same— Verdict  and  Judgrment— Special  Plndlnfc  under 
Statute.— In  debt  on  official  bond  of  sheriff,  asslg'n- 
insr  for  breach  the  escape  of  a  debtor  in  his  cus- 
tody, no  Judgment  can  be  entered  on  verdict 
against  defendants,  unless  it  be  expressly  found 
(as  prescribed  by  the  statute  l  Rev.  Code,  ch.  136,  $ 
3),  that  the  debtor  escaped  with  the  consent  or 
through  the  neg'llgence  of  the  sheriff,  or  that  he 
might  have  been  retaken  and  the  sheriff  necrlected 
to  make  immediate  pursuit. 

Debt,  in  the  late  superior  court  of  law 
for  Hardy  county,  iti  the  name  of  William 
B.  Giles  sfovernor  of  Virgfinia,  successor 
in  office  of  John  Tyler,  who  was  successor 
of  James  Pleasants,  who  was  successor  of 
Thomas  Mann  Randolph,  who  was  succes- 
sor of  James  P.  Preston,  (the  said  plaintiff 
suing  at  the  relation  of  Strawder  J. 
M*NeiU)  against  Isaac  Vanmeter,  Kdward 
Williams  and  Samuel  M'Mechin,  upon  the 
official  bond  executed  by  the  said  Vanmeter 

dith  V.  Duval,  1  Munf .  76.  See  also,  monographic  note 
on  "Official  Bonds"  appended  to  Sang'ster  v.  <:k>m.,  17 
OratL  124,  and  monographic  note  on  "Asslflrnments** 
appended  to  Ragsdale  v.  Haffy,  9  Oratt  409. 


as  sheriff  of  Hardy  county,  and  by  the  said 
Williams  and  M'Mechin  as  his  sureties. 
The  bond  bore  date  the  10th  of  November 
1819,  and  was  in  the  penalty  of  10,000  dol- 
lars, payable  to  James  P.  Preston  goyemor 
and  his  successors  in  office,  with  a  condi- 
tion in  the  usual  form.  The  declaration 
set  forth  the  execution  of  the  bond  by  the 
defendants,  recited  the  condition,  and 
then  proceeded  to  assign  breaches  thereof 
substantially  as  follows: 

1.  It  was  alleged  that  in  October  1819, 
Strawder  J.  M'Neill  the  relator  recovered 
judgment  in  the  superior  court  of  Hardy 
against    a   certain   George  Neville  for  12S1 

dollars  41  cents  with  interest  thereon 

330  from  the  5th  of  '^July  1819   till    paid, 
and   the  costs   of   suit,    subject  to  a 

credit  for  700  dollars  paid  the  8th  of  Sep- 
tember 1819,  on  which  judgment  he  sued 
out  a  writ  of  capias  ad  satisfaciendum 
against  Neville,  directed  to  tbe  sheriff  of 
Hardy  and  returnable  to  January  rules  1820, 
and  before  the  return  day  thereof  delivered 
the  same  to  Vanmeter,  then  the  sheriff  of 
Hardy,  to  be  executed,  who,  before  the 
return  day  of  the  writ,  by  virtue  thereof 
arrested  Neville  by  his  body,  and  kept  and 
detained  him  in  his  custodv  from  thence 
until  he  the  said  sheriff,  afterwards,  to 
wit,  on  the  15th  of  November  1819,  without 
the  leave  or  license  and  against  the  will  of 
the  said  M'Neill,  to  whom  the  amount  of 
principal  money,  interest  and  costs  afore- 
said was  still  wholly  unpaid  and  unsatis- 
fied, suffered  and  permitted  the  said  Neville 
to  escape  and  go  at  large,  and  he  did  then 
and  there  escape  and  go  at  large  whitherso- 
ever he  would  out  of  the  custody  of  the  said 
Vanmeter  sheriff  as  aforesaid. 

2.  After  setting  forth,  in  like  manner  as 
before,  the  judgment  recovered  by  M'Neill 
against  Neville,  the  writ  of  capias  ad  sat- 
isfaciendum sued  out  thereupon  and  deliv- 
ered to  Vanmeter  the  sheriff,  and  the  arrest 
of  Neville  by  virtue  of  that  writ,  it  was 
alleged  that  the  said  sheriff  detained 
Neville  in  his  custody,  in  execution  as 
aforesaid,  from  the  time  of  his  arrest  until 
he  the  said  sheriff,  *  'afterwards,  to  wit,  on 

the day  of ,  by  wrongfully  taking 

and  accepting  of  said  George  Neville  a  de- 
fective bond,  erroneously  purporting  to  be 
what  is  commonly  termed  a  prison  bounds 
bond  according  to  the  statute  in  such  case 
made  and  provided,  and  erroneously  pur- 
porting to  bind  the  said  George  Neville  to 
keep  within  the  prison  rules  and  bounds  of 
the  county  court  of  Hardy  for  one  year, 
without  the  leave  or  license  and  against  tbe 
will  of  said  Strawder  J.  M'Neill,  permitted 
the  said  George  Neville  to  escape  and  go  at 
large  whithersoever  he  would  out  of  the 
custodv    of  him  the  said   Isaac  Vanmeter, 

being    the    sheriff  as   aforesaid,  the 

331  *said  sum  of  money  being  wholly  un- 
paid  to    said    Strawder  J.    M'Neill, 

relator ;  and  that  the  said  relator,  from  tbe 
erroneous  and  defective  form  of  said  bond 
called  a  prison  bounds  bond,  and  throni^h 
the  default  of  said  Isaac  Vanmeter  in  hifl 
office  of  sheriff  in    taking   tbe  said  bond. 
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was  unable  to  recover  the  said  debt  by  vir- 
tue of  said  bond,  but  was  cast  in  an  action 
bronght  by  him  founded  upon  said  pretended 
prison  bounds  bond,  and  was  subjected  to 
pay  a  larg^e  sum  in  costs  of  said  suit,  vis." 
&c. 

To  the  breaches  so  assigned  in  the  dec- 
laration, the  defendants  put  in  general  de- 
murrers, in  which  the  plaintiff  joined. 

Two  special  pleas  were  also  filed  by  the 
defendants. 

1.  The  first  plea  admitted  the  rendition 
of  the  judgment,  and  the  .  issuing  of  the 
capias  ad  satisfaciendum  thereupon,  as 
set  forth  in  the  declaration,  and  that  the 
said  writ  having  been  placed  in  the  hands  of 
George  S.  Craigen  deputy  of  the  defendant 
Vanmeter  sheriff  of  Hardy,  he  the  said  dep- 
uty, by  virtue  thereof,  and  before  the  return 
day,  arrested  the  said  Neville  and  held  him 
in  his  custody :  and  then  the  plea  averred, 
that  after  Neville  was  so  arrested  and  in 
custody,  *'he  the  said  Neville,  according  to 
tlie  act  of  the  general  assembly  in  such 
case  made  and  provided,  tendered  to  the  said 
George  Craigen,  deputy  sheriff  as  afore- 
said, bond  for  the  prisoo  rules  and  bounds 
laid  out  for  said  county,  and  then  and 
there  executed  a  bond  with  good  and  suffi- 
cient security  to  keep  the  bonds  and  prison 
rules  for  the  county  of  Hardy  in  due  form 
of  law,  and  then  and  there,  in  virtue  of  said 
bounds  bond  so  executed  as  aforesaid,  the 
said  George  Neville  betook  himself  to  the 
prison  rules  and  bounds  for  said  county 
of  Hardy  according  to  the  statute  in  such 
'ase  made  and  provided,  which  said  bond 
8o  executed  as  aforesaid  is  now  here  shewn 
to  the  court,  and  together  with  the  assign- 
ment endorsed  on  the  back  thereof, 
332  is  in  the  words  and  figures  *follow- 
ing,  to  wit:"  (here  the  prison 
bounds  bond,  and  the  assignment  of  the 
same,  were  set  out  in  the  plea) ;  '^ which  is 
the  same  supposed  escape  in  the  plaintiff's 
declaration  mentioned;  without  this,  that 
■aid  Greorge  Neville  went  beyond  the  cus- 
tody and  immediate  control  of  the  sher- 
i£F,  after  taking  him  as  aforesaid,  in  any 
other  manner.  And  this  the  defendants  are 
ready  to  verify.  '  Wherefore  they  pray 
judgment'*  &c. 

The  prison  bounds  bond,  incorporated  as 
aforesaid  into  the  plea,  was  dated  the  28th 
of  December  1819,  and  signed  and  sealed  by 
George  Neville,  Charles  Lobb  and  George 
S.  Craigen,  who  thereby  acknowledged 
themselves  to  be  held  and  firmly  bound  unto 
Isaac  Vanmeter  sheriff  of  Hardy  county  in 
the  sum  of  1201  dollars  80  cents,  to  be  paid 
unto  the  said  Isaac  Vanmeter  sheriff  as 
aforesaid,  or  to  his  certain  attorney,  his 
I  heirs  or  assigns.  The  condition  recited 
'  that  the  body  of  George  Neville  was  now 
in  the  jail  of  Hardy  county  by  virtue  of  an 
■  execution  issued  &c.  (describing  the  writ 
of  capias  ad  satisfaciendum  aforesaid,  the 
amount  of  which,  including  the  sheriff's 
commission  and  his  fees  for  making  the 
arrest  and  taking  the  bond,  was  stated 
to  be  600  dollars  and  90  cents,)  and 
that  the  said    George  Neville  was  desirous 


to  take  the  prison  bounds  as  laid  off  or  al- 
lotted and  prescribed  by  the  superior  court 
of  law  for  said  county  of  Hardy ;  and  pro- 
vided *'that  if  the  above  bound  George  Ne- 
ville shall  well  and  truly  keep  within  the 
prison  bounds  as  prescribed  by  the  said 
superior  court  of  Hardy,  as  the  law  re- 
quires, and  not  depart  therefrom  until  re- 
leased by  due  course  of  law,  then  the  above 
obligation  to  be  void,  or  else  to  remain  in 
full  force  and  virtue  of  law." 

The  assignment  of  the  said  bond  was  in 
the  following  terms:  ^^I  Isaac  Vanmeter, 
sheriff  of  Hardy  county,  hereby  assign  the 
within  bond  to  Strawder  J.  M'Neill  this 
18th  day  of  May  1820."  (Signed)  ''Isaac 
Vanmeter." 

333  *2.  By  the  second  plea,  the  defend- 
ants said  that  the  plaintiff  ought  not 

to  have  and  maintain  his  action  on  the 
breach  in  the  declaration  assigning  an 
escape,  because  they  averred  that  after  the 
execution  of  the  writ  of  capias  ad  satisfac- 
iendum mentioned  in  said  breach,  the  de- 
fendant Vanmeter  did  not  permit  the  said 
George  Neville  to  escape,  nor  did  he  escape, 
out  of  the  custody  and  care  of  the  said  de- 
fendant as  sheriff,  as  the  plaintiff  in  said 
breach  had  alleged,  and  thereof  they  put 
themselves  upon  the  country. 

The  plaintiff,  after  taking  oyer  of  the 
prison  bounds  bond  whereof  the  defendants 
made  profert  in  their  first  plea,  demurred 
generally  to  that  plea,  and  the  defendants 
joined  in  the  demurrer.  On  the  second 
plea  an  issue  in  fact  was  made  up. 

The  defendant  Williams  died  pending  the 
suit,  and  his  death  was  suggested  on  the 
record. 

At  the  September  term  1831  of  the  circuit 
superior  court  of  law  and  chancery  for 
Hardy  county  (to  which  the  cause  had  been 
transferred  according  to  law),  the  couit, 
after  argument  of  the  matters  of  law  aris- 
ing upon  the  several  demurrers  aforesaid, 
overruled  the  demurrer  of  the  defendants  to 
the  first  breach  assigned  in  the  declara- 
tion, sustained  their  demurrer  to  the  second 
breach,  and  also  sustained  the  plaintiff's 
demurrer  to  the  first  plea  of  the  defendants. 
The  issue  of  fact  made  up  on  the  second 
plea  was  thereupon  tried,  and  the  jury  re- 
turned a  verdict  in  these  words:  '*We  the 
jury  find  for  the  plaintiff  the  debt  in  the 
declaration  mentioned,  to  be  discharged  by 
the  payment  of  563  dollars  92  cents  with 
interest  thereon  at  6  per  cent,  per  annum 
from  the  8th  of  September  1819  till  paid, 
and  the  further  sum  of  5  dollars  72  cents 
with  interest  thereon  from  the  12th  day  of 
November  1820  till  paid,  damages."  Judg- 
ment was  accordingly  rendered  by  the 
court,  for  the  debt  in  the  declaration  men- 
tioned and  the  costs  of  suit,  to  be  dis- 
charged   by    the     payment     of     the 

334  damages   assessed   as    '^aforesaid  for 
the  relator,  and   the   costs    aforesaid, 

and  such  other  damages  as  might  be  there- 
after assessed  upon  a  writ  or  writs  of  scire 
facias  being  sued  out,  and  new  breaches 
assigned  of  the  condition  of  the  writing 
obligatory  in  the  declaration  mentioned. 
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On  the  petition  of  the  defendants  Van- 
meter  and  M'Mechin,  this  court  awarded 
a  supersedeas  to  the  judgement. 

The  cause  was  argued  by  Stanard  and  the 
attorney  general  for  the  plaintiffs  in  error, 
and  C.  and  G.  N.  Johnson  for  the  defend- 
ant in  error. 

The  attorney  general  said,  the  only 
question  upon  the  demurrer  to  the  iirst 
plea  was  as  to  the  sufficiency  of  the  prison 
bounds  bond ;  and  in  deciding  that  question 
against  the  defendants  below,  the  circuit 
court  erred.  The  bond  must  have  been 
considered  insufficient  either  because  not 
taken  to  the  sheriff  and  his  successors  in 
office,  or  because  it  does  not  provide  for  the 
return  of  the  debtor  to  close  prison  at  or 
before  the  expiration  of  one  year  from  the 
date.  It  is  true  that  in  Meredith's  adm'x  v. 
Duval,  1  Munf.  76,  where  the  subject  of  the 
proper  form  of  the  bond  is  adverted  to,  judge 
Roane  expressed  the  opinion  that  it  ought 
to  be  taken  payable  to  the  sheriff  and  his 
successors  in  office:  but  that  opinion  is 
said,  in  1  Rob.  Pract.  68,  to  have  been  ques- 
tioned in  the  case  of  Mayo  v.  Pleasants, 
decided  by  this  court  in  November  1829. 
Without  enquiring  which  opinion  is  correct, 
an  error  of  judgment  in  the  sheriff  as  to 
a  matter  not  expressly  determined  by  the 
statute,  and  on  which  even  the  judges  of 
this  court  have  differed,  is  surely  not  such 
an  act  of  negligence  as  ought  to  subject 
him  to  liability.  But  the  question  itself  is 
immaterial  in  this  case;  for  here  the  bond 
was  assigned  by  the  sheriff  to  whom  it  was 
taken,  he  being  still  in  office  at  the  time 
of  the  assignment:  and  Meredith's  adm'x 
V.  Duval  decides  that  such  an  assignment 
of  a  bond  taken  payable  to  the  sheriff, 
335  *bia  certain  attorney,  his  executors, 
administrators  or  assigns,  would 
enable  the  creditor  assignee  to  maintain 
an  action  against  the  obligors  in  the  bond. 
The  objeiction  that  the  bond  does  not  pro- 
vide for  the  return  of  the  debtor  to  close 
prison  is  equally  invalid.  Being  executed 
on  the  28th  of  December  1819,  the  bond  is 
not  affected  by  the  statute  in  1  Rev.  Code  of 
1819,  ch.  134,  I  30.  p.  535,  prescribing  that 
the  condition  of  the  prison  bounds  bond 
shall  contain  that  provision ;  for  that  stat- 
ute only  went  into  operation  on  the  1st  of 
January  1820.  And  by  the  preexisting  laws, 
though  the  sheriff  was  required  to  recom- 
mit the  debtor  to  close  prison  at  the  expira- 
tion of  the  year,  and  was  subjected  to  a  fine 
in  case  of  his  failure  to  do  so,  the  pre- 
scribed condition  of  the  bond  was  merely 
that  the  debtor  should  not  depart  or  go  out 
of  the  rules  or  bounds  of  the  prison  to 
which  he  was  committed.  Statute  of  1793, 
1  Rev.  Code  of  1814,  ch.  151,  i  37,  p.  428 
[303]  ;  Acts  of  1806-7,  ch.  27,  {  2,  p.  16 ; 
Acts  of  1812-13,  ch.  26,  i  10,  p.  38;  Acts  of 
1817-18,  ch.  28,  p.  30 ;  1  Rev.  Code  of  1819, 
ch.  135,  p.  547. 

The  verdict,  he  said,  was  defective  in 
not  finding  expressly  that  the  debtor  escaped 
with  the  consent  or  through  the  negligence 
of  the  sheriff,  or  that  he  might  have  been 
retaken,  and   that   the,  sheriff  neglected  to 


make  immediate  pursuit.  1  Rev.  Code  of 
1819,  ch.  136,  I  3,  p.  550;  Hooe  v.  Tebbs,  1 
Munf.  501 ;  Johnson  v.  Macon,  1  Wash.  6. 

The  counsel  for  the  defendant  in  error 
admitted  that  the  validity  of  the  bond  in 
this  case  was  to  be  determined  by  the  law 
as  it  stood  before  the  1st  of  January  1820, 
and  that  no  condition  providing  foir  the 
debtor's  return  to  close  custody  was  thereby 
prescribed;  but  they  contended  that  the 
bond  was  defective  because  not  taken  to  the 
sheriff  and  his  successors  in  office,  but  to 
him,    his    heirs  and    assigns.     Opin- 

336  ions    of  Tucker   and    Roane,  *J.,   in 
Meredith's  adm'x  v.  Duval,    1  Munf. 

79,  83,  84;  Syme  v.  Griffin,  4  Hen.  A  Munf. 
277;  Sullivan  v.  Alexander,  19  Johns.  Rep. 
233.  The  decision  in  Meredith's  adm'x  v. 
Duval  was,  that  the  obligors  in  the  bond 
were  liable  to  the  creditor,  the  assignee  of 
the  sheriff,  in  an  action  upon  the  assigned 
bond.  No  question  arose,  or  could  arise, 
whether  the  sheriff  had  discharged  himself 
from  responsibility  to  the  creditor,  by  tak- 
ing a  sufficient  statutory  bond.  The  bond 
here  is  not  a  good  statutory  bond,  and  the 
sheriff  ought  consequently  to  be  held  liable. 
And  this  is  the  more  reasonable,  because 
the  sheriff  himself  may  maintain  an  action 
on  the  bond,  and  recover  indemnity  from 
the  obligors. 

The  object  of  the  first  plea  in  this  case 
was  to  shew  that  there  was  no  escape,  un- 
less the  debtor's  betaking  himself  to  the 
prison  bounds  constituted  an  escape;  and 
for  that  purpose  it  is  necessary  to  shew  that 
the  debtor  was  lawfully  admitted  to  the 
proper  bounds.  But  the  plea  alleges  that 
he  was  admitted  to  the  bounds  for  the 
county  of  Hardy.  If  that  allegation  .be 
taken  (as  it  should  be)  to  mean  that  he 
was  admitted  to  the  bounds  laid  off  by  the 
county  court  of  Hardy,  the  plea  is  fatally 
defective,  as  it  shews  that  the  execution 
issued  from  the  superior  court  of  the  county, 
which  must  be  presumed  to  have  laid  off  its 
own  prison  rules,  since  it  had  the  power  by 
law  to  do  so.  Statute  of  1792,  1  Rev.  Code 
of  1814,  ch.  66,  i  18,  p.  107  [76]  ;  Acts  of 
1807-8,  ch.  3,  {  2,  20,  p.  7,  10.  And  although 
the  prison  rules  of  thfe  superior  court  may 
be  the  same  with  those  of  the  county  court, 
yet  they  are  not  necessarily  the  same.  At 
all  events  the  plea  does  not  expressly  shew 
that  the  bounds  to  which  the  debtor  was 
admitted  were  those  prescribed  by  the  su- 
perior court ;  and  this  defect  or  uncertainty 
in  the  allegations  of  the  plea  is  not  aided 
by  the  bond.  The  plea  is  insufficient  in  an- 
other respect.  It  oucrht  to  have  shewn  that 
the  period  for  which  the  debtor  was 

337  allowed    the   privilege    of  the  *rules 
was  the  period  limited  by  law,  namely, 

one  year  from  the  date  of  the  bond ;  but  it 
does  not  shew  this,  nor  what  was  done 
after  the  year.  Under  the  declaration,  the 
plaintiff  might  have  proved  an  escape  at 
any  time  before  action  brought ;  and  here 
every  thing  averred  in  the  plea  may  be 
true,  and  still  an  escape  have  been  per- 
mitted. 
As  to  the  supposed   insufficiency  of  the 
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verdict,  the  case  of  Johnson  v.  Macon 
proves  nothing,  for  the  verdict  there  was  in 
favour  of  the  defendant.  In  Hooe  v.  Tebbs, 
the  court  were  divided  upon  the  question 
whether  the  verdict  was  sufficient  or  not : 
jndgres  Roane  and  Fleming  held  that  it  was 
not:  bat  judge  Tucker  was  of  opinion  that 
as  the  declaration  expressly  alleged  that 
the  sheriff  voluntarily  permitted  the  escape, 
the  general  verdict  fpr  the  plaintiff 
amounted  to  an  express  finding  of  the  truth 
of  that  allegation.  And  the  principle  of 
that  opinion  is  conformable  to  right  reason 
and  the  intendment  of  the  law.  The  object 
of  the  legislature  was  to  exempt  the  sheriff 
where  the  escape  was  not  voluntary,  and  to 
make  him  liable  where  it  was;  not  to  regu- 
late the  form  of  the  verdict.  If  such  regu> 
lation  had  been  designed,  the  method 
adopted  would  have  been  to  set  forth  what 
should  be  the  finding  of  the  jury,  as  is  done 
in  the  case  of  complaints  for  forcible  or 
unlawful  entries  or  unlawful  detainers,  1 
£ev.  Code,  ch.  115,  I  14,  p.  458.  Besides, 
the  requisition  of  a  special  finding  by  the 
jury  is  contained  in  a  statute  which  relates 
to  actions  brought  directly  for  the  escape, 
and  the  construction  ought  to  be  that  such 
requisition  is  imperative  only  where  an  ac- 
tion of  that  kind  is  resorted  to.  The  action 
here  is  for  a  breach  of  the  official  bond,  a 
remedy  given  by  a  different  statute,  and  in 
which  the  sheriff  may  even  be  rendered  lia- 
ble, though  the  escape  was  not  with  his 
consent  or  through  his  negligence.  But  he 
is  only  liable  for  such  damages  as  the 
338  creditor  ^has  actually  sustained  (Per- 
kins and  others  v.  Giles  governor,  9 
Leigh  397) ;  whereas  in  the  action  provided 
bj  the  statute  concerning  escapes,  1  Rev. 
D)de,  ch.  136,  {  3,  p.  550,  he  is  subjected  to 
liability  for  the  whole  amount  due  upon  the 
plaintiff's  execution,  without  regard  to  the 
quantum  of  the  actual  damage  resulting 
from  the  escape.  There  is  good  reason 
then  for  requiring  that  the  consent  or  neg- 
lil^nce  of  the  sheriff  shall  be  expressly 
found,  where  the  consequence  of  the  verdict 
is  to  be  a  recovery  arbitrary  in  amount 
and  penal  in  its  character;  but  no  reason 
at  all  for  such  a  requisition,  where  the 
actual  damage  sustained  is  to  be  the  meas- 
ure of  the  recovery. 

The  decision  sustaining  the  demurrer  to 
the  second  breach  assigned  in  the  declara- 
tion was  erroneous.  Opinion  of  Roaue,  J., 
in  Hooe  v.  Tebbs,  1  Munf.  507. 

STANARD  in  reply.  The  first  plea  al- 
leges that  the  debtor,  being  in  custody  under 
an  execution  issued  from  the  superior  court 
of  Hardy,  gave  bond  in  due  from  of  law,  with 
rood  security,  to' keep  the  prison  bounds 
lor  the  county  of  Hardy,  and  thereupon  be- 
took himself  to  the  bounds  for  said  county. 
This  is  in  substance  an  averment  that  the 
party  gave  bond  to  keep  within  the  rules  of 
the  superior  court.  But  the  bond  is  set  out 
in  the  plea,  and  is  made  a  part  thereof  by 
the  plaintiff  himself  upon  oyer;  and  it 
thereby  appears  that  the  bounds  to  which 
the  debtor  was  admitted  were  the  bounds 
prescribed  by  the  superior  court  of  law   for 


the  said  county.  Whatever  imperfection  or 
uncertainty  might  have  existed  in  the  alle- 
gation of  the  plea,  taken  by  itself,  is  thus 
completely  removed  by  reference  to  the 
bond.  In  Meredith's  adm'x  v.  Duval,  1 
Munf.  79,  82,  a  defect  of  the  declaration 
was  held  to  be  cured  by  oyer  of  the  bond 
declared  upon.  And  less  certainty  is  re- 
quired in  a  plea  than  in  a  declaration, 
Co.  Litt.  303a. 

339  *A  further  objection    is   made  that 
'     this   plea    contains   no    justification. 

The  plea  is  treated  as  merely  stating  that 
the  debtor  executed  a  prison  bounds  bond 
and  was  thereupon  admitted  to  the  rules, 
and  then  it  is  said,  that  may  be  true,  and 
yet,  under  the  declaration  charging  an  es- 
cape in  general  terms,  an  escape  at  any 
time  before  action  brought  may  be  proved. 
This  is  neither  more  nor  less  than  to  reject 
a  part  of  a  plea,  and  then  to  argue  that  the 
rest  without  that  is  bad.  The  absque  hoc 
is  not  matter  of  protestation,  it  is  matter 
of  denial — of  special  traverse.  Stephen  on 
Pleading,  1st  edi.  p.  212.  It  denies  the 
very  fact  and  the  whole  fact  charged,  unless 
the  matters  averred  in  the  plea  shall  be 
held  sufficiently  to  establish  the  fact.  Sup- 
pose issue  had  been  taken  on  the  plea,  and 
it  had  appeared  in  evidence  that  at  any 
time,  within  the  year  or  after,  the  debtor 
broke  the  bounds  or  escaped,  would  not  that 
have  falsified  the  plea?  But  if  it  were  nec- 
essary, it  might  be  maintained,  on  the  au- 
thority of  L/yle  V.  Stephenson,  6  Call  54, 
that  in  an  action  against  a  sheriff  for  the 
voluntary  escape  of  a  debtor  charged  in  ex- 
ecution, it  is  a  good  plea  in  bar  simply  to 
aver  that  the  debtor  was  lawfull^^  admitted 
to  the  prison  rules  under  a  lawful  prison 
bounds  bond,  because  the  sheriff  is  there- 
upon by  law  discharged  of  the  custody  of  the 
debtor.  Nor  is  the  law  as  settled  in  Lyle  v. 
Stephenson  at  all  affected  by  the  subse- 
quent act  of  1806-7,  ch.  27.  Under  that 
act,  as  under  the  preexisting  law,  the  con- 
dition of  the  bond  is  general ;  and  though 
the  sheriff  is  required  to  recommit  a 
prison  bounds  debtor  to  close  jail  at  the  ex- 
piration of  a  year  from  the  date  of  the 
bond,  and  is  responsible  if  he  fail  to  do 
so,  (1  Rev.  Code  of  1819,  ch.  135,  p.  547,) 
he  is  not  responsible  for  the  escape  of  the 
debtor;  for,  so  long  as  the  debtor  remains 
within  the  bounds,  there  can  be  no  escape; 
and  if  he  breaks  the  bounds,  the  bond, 
which  is  general,  protects  the  creditor. 

340  *The  idea  that  the  sheriff,    if   held 
liable    to  the  creditor  for  taking  this 

bond,  may  sue  the  obligors  in  his  own  name 
and  for  his  own  benefit,  cannot  be  sup- 
ported. The  bond  is  on  its  face  a  public 
bond,  not  a  private  one  enuring  to  the  in- 
dividual benefit  of  the  sheriff;  Roane,  J., 
in  Meredith's  adm'x  v.  Duval,  1  Munf.  84. 
If  he  is  held  liable,  it  must  be  for  taking 
the  bond  without  authority  of  law  and  con- 
trary to  the  duty  of  his  office,  and  there- 
fore he  can  never  be  allowed  to  maintain  a 
suit  upon  it  for  his  own  use.  Syme  v. 
Griffin,  4  Hen.  &  Munf.  277. 
As  to  the  verdict,  under  the  express   lan- 
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gvia.se  of  the  act  of  assembly,  and  the  de- 
cisions on  the  subject,  the  finding  is  clearly 
insufficient.  In  Hooe  v.  Tebbs,  the  same 
reasoning  was  ofiFered  in  support  of  the 
verdict,  that  is  employed  to  sustain  the 
verdict  here ;  and  the  issue  there  being  not 
guilty,  the  response  to  that  issue  was  a 
more  direct  finding  of  what  the  act  requires, 
than  results  from  the  issue  and  verdict  in 
the  present  case.  There  is  no  foundation 
for  the  distinction  attempted  between  the 
action  here  and  that  in  Hooe  v.  Tebbs. 
This,  not  less  clearly  than  that,  is  an  ac- 
tion for  the  escape  of  an  execution  debtor. 
And  it  is  for  the  court  to  determine  whether 
one  rule  shall  be  applied  ^o  an  action 
against  the  sheriff  for  an  escape,  and  an- 
other to  an  action  against  the  sheriff  and 
his  sureties  for  the  same  cause.  This 
court  decided,  in  Perkins  and  others  v.  Giles 
governor,  that  the  measure  of  damages  in 
the  action  on  the  sheriff's  official  bond  is  the 
same  as  in  the  action  on  the  case ;  which 
was  the  form  of  action  in  Hooe  v.,  Tebbs, 
wher^the  special  finding  was  held  indispen- 
sable. It  would  be  strange  indeed  if  not 
only  the  sheriff,  but  his  sureties,  whose  ob- 
ligation is  strictissimi  juris  (M'Dowell  v. 
Burwell's  adm'r,  4  Rand.  317),  should  be 
held  chargeable  in  the  action  on  the  official 
bond,  upon  less  evidence  or  a  finding  less 
explicit  than  would  be  necessary  to 
341  subject  the  sheriff  *alone,  in  the  ac- 
tion on  the  case,  to  precisely  the 
same  recovery.  No  distinction  between  the 
action  of  debt  under  the  statute  of  escapes, 
and  the  action  on  the  official  bond,  is  at  all 
to  the  purpose:  to  evade  the  authority  of 
Hooe  V.  Tebbs,  some  substantial  distinc- 
tion must  be  found  between  the  common 
law  action  on  the  case  and  the  action  on 
the  official  bond ;  and  whether  that  authority 
is,  at  this  distance  of  time,  and  after  giv- 
ing the  rule  of  practice  in  all  cases  subse- 
quently occurring;  to  be  directly  impeached 
and  overruled,  is  a  question  submitted  un- 
hesitatingly, and  without  further  remark, 
to  the  court. 

The  second  breach  assigned  in  the  decla- 
ration was  properly  held  insufficient.  The 
allegation  is  merely  that  the  sheriff,  by 
taking  a  defective  bond  from  the  debtor, 
permitted  him  to  escape,  and  that  the  rela- 
tor, from  the  erroneous  and  defective  form 
of  the  bond,  was  unable  to  recover  his  debt 
by  virtue  thereof,  but  was  cast  in  an  action 
brought  by  him  founded  thereon.  There  is 
no  averment  that  the  bond  was  void,  or 
that  it  was  decided  by  any  court  of  compe- 
tent jurisdiction  to  be  so,  nor  is  prefer t 
made  of  it,  so  that  the  court  can  judge 
whether  it  is  so:  it  is  not  stated  in  what 
court  the  action  thereon  was  instituted, 
who  were  the  parties  to  that  action,  or  when 
the  judgment  therein  was  rendered ;  no  rec- 
ord is  vouched,  no  sort  of  notice  given  by 
which  the  defendants  may  be  enabled  to 
answer  the  charge.  Judge  Roane's  opin- 
ion in  Hooe  v.  Tebbs,  1  Munf.  507,  is  no 
authority  in  support  of  such  an  assignment 
as  this.  ,The  bond  taken  by  the  sheriff  in 
that  case  had  been  adjudged  by  the  district 


court  of  Dumfries  to  be  illegal  and  void, 
and  the  declaration  expressly  alleged  that 
fact :  and  though  judge  Roane  thought  the 
decision  of  the  district  court  wrong,  and  the 
bond  not  void,  he  held  that  the  judgment, 
being  in  full  force  and  unreversed,  was 
conclusive  to  establish  the  liability  of  th» 
sheriff.     There  is  no  resemblance  be- 

342  tween  that  case  *and   the    case    here 
alleged.     The  assignment  is  in  truth 

every  way  and  utterly  defective.     1  Chitty's 
PI.  354,  5;  2  Id.  181. 

BALDWIN,  J.  The  controversy  in  this 
case  turned  upon  the  validity  of  the  bond 
for  the  prison  rules  taken  by  the  sheriff. 
The  question  was  directly  and  distinctly 
made  by  the  first  plea,  which  sets  forth  the 
bond  and  the  prisoner's  consequent  admis- 
sion to  the  prison  bounds,  with  a  special 
traverse  of  any  other  escape.  The  plain- 
tiff's demurrer  to  the  plea  admitted  that 
there  was  no  other  escape,  and  of  course 
the  only  question  presented  was  as  to  the 
validity  of  the  bond. 

The  bond  is  objected  to  on  the  ground 
that  it  ought  to  have  been  made  payable  to 
the  sheriff  and  his  successors  in  office,  in- 
stead of  to  the  sheriff  and  his  heirs  and 
assigns;  and  the  reason  urged  is,  that  in 
the  event  of  an  escape  from  a  succeeding 
sheriff,  the  letter  could  not  have  assigned 
the  bond  to  the  creditor,  as  it  is  supposed 
the  law  contemplated.  If  we  were  to  be 
governed  by  the  letter  of  the  statute,  the 
bond  could  only  be  assigned  by  the  sheriff 
who  took  it,  the  language  of  the  law  seem- 
ing to  have  been  framed  without  adverting 
to  the  fact  that  the  escape  would  not  always 
be  in  the  time  of  that  sheriff;  but  the  true 
meaning  doubtless  is  that  the  assignment 
shall  be  made  by  the  sheriff  to  whom  the 
bond  is  made  payable.  Of  course,  if  the 
bond  were  payable  to  the  sheriff  and  his  suc- 
cessors, and  the  escape  occurred  in  the  time 
of  a  successor,  it  would  be  competent  for  the 
latter  to  assign  it  to  the  creditor.  So  if  the 
escape  occurs  in  the  time  of  the  sheriff  who 
took  the  bond,  it  is  assignable  by  him, 
whether  made  payable  to  him  and  his  suc- 
cessors, or  to  him  and  his  representatives, 
or  to  him  alone.  Whether,  if  made  payable 
to  him  and  his  representatives,  or  to  him 
alone,  it  would  be  assignable  by  him,  or, 
in  the  event  of  his  death,  by  his  executor 
or  administrator,  after  an  escape  from 

343  his  ^successor,  I  deem  it  unnecessary 
to  enquire..    No   such  question  arises 

in  this  case.  The  law  does  not  prescribe 
to  whom  the  bond  shall  be  made  payable; 
and  it  matters  not  to  whom,  if  it  performs 
its  legal  function  of  making  the  obligors 
responsible  for  the  escape  of  the  prisoner. 
In  this  case,  the  escape,  if  any,  occurred 
in  the  time  of  the  sheriff  who  took  the 
bond;  for  it  was  assigned  by  him  while 
sheriff  to  the  creditor,  as  appears  from  the 
assignment  on  the  bond  incorporated  into 
the  plea ;  and  it  would  be  strange  indeed 
if  the  mere  possibility  of  an  inconvenience, 
which  in  point  of  fact  never  occurred,  were 
to  have  the  effect  of  invalidating  the  bond. 
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or  subjecting^  the  sheriff  for  an  escape. 
Sach  a  bond  and  assignment  were  expressly 
held  to  be  Rood,  and  the  surety  for  the 
bounds  subjected  thereupon,  in  the  case 
of  Meredith's  adm'x  y.  Duval,  1  Munf. 
76. 

I  think  it  extremely  probable,  as  sug- 
gested by  the  counsel  for  the  plaintiffs  in 
ercx>r,  that  the  objection  to  the  bond  taken 
in  the  circuit  court  was,  that  the  condition 
does  not  provide  for  the  prisoner's  return 
to  custody  at  the  expiration  of  one  year  from 
the  date  of  the  bond ;  and  that  it  was  sus- 
tained by  the  court  without  adverting  to 
the  circumstance  that  there  was  no  law 
requiring  such  a  condition  prior  to  the  act 
of  the  2Sth  of  February  1819,  1  Rev.  Code, 
ch.  134,  {  30,  p.  534,  which  took  effect  on 
the  1st  of  January  1820.  The  bond  in  ques- 
tion bears  date  on  the  28th  of  December 
1819,  and  of  course  was  not  taken  under 
the  provisions  of  that  act.  Preexisting 
laws,  by  which  this  case  must  be  governed, 
though  they  required  the  sheriff  to  recom- 
mit the  prisoner  to  jail  at  the  expiration  of 
the  year,  and  subjected  him  to  a  fine  for  his 
failure  to  do  so,  did  not  prescribe  any 
other  condition  of  the  bond  than  that  the 
prisoner  should  not  depart  or  go  out  of  the 
rules  or  bounds  of  the  prison. 

Besides  the  objections  to  the  bond  pre- 
sented by  the  demurrer  to  the  first 
344  plea,  that  plea  has  been  supposed  *by 
the  counsel  for  the  defendant  in  error 
to  be  moreover  defective,  inasmuch  as  the 
prison  rules  for  which  bond  was  given,  and 
to  which  the  prisoner  was  admitted,  are 
described  in  the  plea  as  the  pjrison  rules  and 
bounds  for  the  county  of  Hardy,  whereas 
the  declaration  and  the  plea  itself  shew 
that  the  execution  against  the  prisoner 
issued  upon  a  judgment  of  the  superior 
court  of  that  county.  Whether  this  descrip- 
tion in  the  plea,  if  we  had  nothing  more  to 
guide  us,  would  be  taken  to  mean  the  prison 
rules  for  the  superior  court,  or  for  the 
oounty  court  of  Hardy,  we  need  not  con- 
sider; for  the  bond  itself  being  incorpo- 
rated into  the  plea,  and  shewing  upon  its 
face  that  it  was  given  for  keeping  the 
prison  rules  of  the  superior  court  of  Hardy, 
the  genera]  description  is  thereby  controlled 
and  rendered  specific,  upon  the  authority  of 
lieredith's  adm'x  v.  Duval,  above  cited,  in 
which  a  flagrant  and  otherwise  fatal  error 
in  the  declaration  was  cured  by  reference 
to  the  bond  sued  upon,  which  had  been  made 
part  of  the  record  by  oyer  thereof. 

The  question  of  the  validity  of  the  bond 
above  considered,  would  also  have  been  dis- 
tinctly presented  in,  another  shape,  by  the 
demurrer  of  the  defendants  to  the  second 
breach  in  the  plaintiff's  declaration,  if  the 
bond  had  been  set  forth  in  that  breach,  or 
made  a  part  thereof  by  profert  and  oyer. 
That  not  being  so,  we  can  only  look  to  the 
breach  itself,  for  the  purpose  of  ascertain- 
ing whether  that  part  of  the  declaration  be 
good  upon  a  general  demurrer.  The  vol- 
untary escape  therein  charged  is  referred  al- 


together to  the  taking  of  a  bounds  bond, 
therein  alleged  to  be  defective  and  erro- 
neous, but  of  which  no  profert  is  made  or 
particular  description  given,  though  it  is 
alleged  that  in  consequence  of  the  erroneous 
and  defective  form  of  the  bond,  the  relator 
could  not  recover  his  debt,  but  was  cast  in 
an  action  brought  by  him  founded  upon  the 
bond.  Now  it  will  be  observed  that  there 
is  no  averment  that  the  bond  was  void  in 
law,  or  that  it  was  held    to  be   so    by 

345  any  court  of  *competent  jurisdiction. 
The   substance   of   the   allegation    is 

that  the  relator  was  defeated  in  an  action 
upon  the  bond ;  but  against  whom  the  ac- 
tion was  brought,  in  what  court,  or  by  what 
decision,- if  any,  the  relator  was  cast,  is 
not  averred.  The  relator's  failure  in  his 
action  could  not  subject  the  sheriff  to  an 
escape,  unless  it  was  by  the  judgment  of 
a  court  of  competent  jurisdiction,  between 
proper  parties,  and  upon  the  ground  of  the 
invalidity  of  the  bond.  None  such  is 
averred*  It  may  be,  for  aught  that  ap- 
pears, and  as  the  pleadings  in  this  cause 
would  seem  to  indicate,  that  there  was  no 
escape  from  the  bounds  at  all,  and  the  rela- 
tor may  have  been  defeated  on  that  very 
ground. 

The  foregoing  views,  if  correct,  serve  to 
shew  that  the  demurrer  of  the  defendants 
to  the  second  breach  of  the  plaintiff's  dec- 
laration was  properly,  and  the  plaintiff's 
demurrer  to  the  first  plea  of  the  defendants 
improperly,  sustained  by  the  court.  There 
ought,  of  course,  to  have  been  no  judgment 
for  the  plaintiff. 

The  judgment  rendered  for  the  plaintiff 
was  moreover  wrong,  because  the  verdict 
did  not  expressly  find  that  the  prisoner 
escaped  with  the  consent  or  through  the 
negligence  of  the  sheriff.  Our  statute  con- 
cerning escapes  is  clear  and  explicit,  that 
no  judgment  shall  be  entered  against  any 
sheriff  in  any  suit  brought  upon  the  escape 
of  any  debtor  in  his  custody,  unless  the 
jury  who  shall  try  the  issue  shall  expressly 
find  that  the  prisoner  did  escape  with  the 
consent  or  through  the  negligence  of  the 
sheriff,  or  that  he  might  have  been  retaken, 
and  that  the  sheriff  neglected  to  make  im- 
mediate pursuit.  This  peremptory  mandate 
applies  to  all  actions  against  the  sheriff, 
and  of  course  his  sureties,  of  whatever  na- 
ture or  form,  founded  upon  an  escape ;  and 
if  not  strictly  complied  with,  the  defect 
cannot  be  supplied  by  any  intendment  or 
conclusion,  in  favour  of  a  general  verdict, 
from  the  pleadings  or  issue ;  as  was  held 
by  this  court  in  Hooe  v.  Tebbs,  1  Munf. 
501. 

346  *My  opinion  upon    the   whole    case 
is,  that  the  judgment   of    the   circuit 

court  ought  to  be  reversed,  the  verdict  set 
aside,  the  plaintiff's  demurrer  to  the  first 
plea  overruled,  and  judgment  rendered  for 
the  defendants. 

The  other  judges  concurred.  Judgment 
reversed. 
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Malone's  AdmV  and  Others  v.  Hobbs 
and  Others. 

November,  1842,  Rlcbmond. 
[89  Am.  Dec.  263.] 

* 

(Absent  Cabbll,  P.,  and  Allen,  J.) 

Wills  — Bill  Coatestinff  Validity  of  —  Allegations.*— 

Where  a  will  has  been  admitted  to  probat,  and 
a  person  interested  appears  within  seven  years 
afterwards  and  files  a  bill  in  chancery  under  the 
act  1  Rev.  Code  of  1819.  ch.  104,  S  18.  it  is  sufficient 
in  such  bill  to  aver  in  general  terms  that  the 
writinsr  of  which  probat  has  been  received  is  not 
the  will  of  the  decedent. 
Same— Same— Misjoinder  of  Plaintiffs— Objection  In 
Appellate  Court.— An  answer  to  a  billf  contesting 
the  validity  of  a  will  states,  that  some  of  the  plain- 
tiffs had  accepted  leg'acies  and  devises  under  the 
will ;  and  the  fact  appears  to  be  so  by  exhibits  filed 
with  the  answer.  After  verdict  and  decree 
ag'ainst  the  will,  the  objection  is  taken  In  an  ap- 
pellate court,  that  those  parties  had  precluded 
themselves  from  disputinsr  the  validity  of  the 
will,  and  that  as  they  are  improperly  Joined  with 
the  other  plaintiffs,  the  suit  cannot  be  sustained. 
Held,  the  objection  will  not  avail. 

Same— Same— Devlsavit  Vol  Nont— Evidence— Decla- 
ration of  Legatee— Competency.— On  the  trial  of  an 
issue  whether  a  writing*,  admitted  to  probat  as 
a  will,  be  the  will  of  the  decedent  or  not,  the  evi- 
dence acraiost  the  will  consists  of  statements  by 
witnesses,  of  what  a  legatee  told  them  had  passed 
on  one  occasion  when  he  and  the  decedent  were 
together.  That  legatee  is  one  of  many  defend- 
ants, and  it  does  not  appear  that  he  refused  to 
testify.  The  admissibility  of  such  evidence  ques- 
tioned before  the  appellate  court  by  counsel,  but 
not  decided. 

Same— 5ame— Same— Revocation— Destroction  of  Codi- 
cil.—On  the  trial  of  an  issue  whether  a  writing*, 

•Wills— Bill    Contesting  Validity    of— Allegations.- 

The  principal  case  is  cited  in  Dower  v.  Church,  21 
W.  Va.  45,  to  the  point  that  the  bill  need  not  set  out 
as  fully  the  facts  on  which  the  plaintiff  claims  that 
the  paper  which  has  been  probated  as  the  will,  is 
not  the  will  of  the  decedent,  as  it  would  have  to  do 
under  the  general  rules  govemiufir  equity  pleadings; 
but  that  it  will  suffice  in  such  a  bill  to  aver  in  gen- 
eral terms,  that  the  writing*  of  which  probate  has 
been  received  is  not  the  will  of  the  decedent. 

tDevisavlt  Vel  Non^ObJect  of  Issue.— The  principal 
case  is  cited  in  Penn  v.  Ingles.  82  Va.  66,  to  the  point 
that,  in  ordering  an  issue  deviiavit  vel  ru>n,  the  chan- 
cellor does  not  exercise  any  of  the  ordinary  powers 
of  a  chancery  court,  but  acts  in  obedience  to  ihe  ex- 
press mandate  of  the  statute:  the  object  of  the  issue 
being  to  ascertain,  by  meansof  a  jury  trial,  whether 
or  not  the  will  admitted  to  probate  is,  in  whole  or  in 
part,  the  will  of  the  decedent.  When  that  question 
is  decided  the  function  of  the  suit  is  exhausted,  and 
the  verdict  is  binding  upon  the  court,  unless  for 
g-ood  cause  shown  it  is  set  aside,  either  at  the  trial 
or  afterwards,  on  a  bill  of  review. 

The  principal  case  is  cited  in  this  connection  in 
Connolly  v.  Connolly,  82  Gratt.  668;  Kirby  v.  Kirby. 
84  Va.  630,  5  S.  E.  Rep.  539;  Lamberts  v.  Cooper.  29 
Gratt.  66:  Dower  v.  Church,  21  W.  Va.  44;  French  v. 
French,  14  W.  Va.  486.  See  Coalter  v.  Bryan,  1  Gratt 
18.  ^e^  foot-notes  to  Lamberts  v.  Cooper,  29  Gratt. 
61 :  Coalter  v.  Bryan,  1  Gratt.  18. 


admitted  to  probat  as  a  wiU,  was  the  will  of  tbe 

decedent  or  not.  It  appeared  that  the  decedent 

had  made  a  codicil  to  his  will,  and  that  the  codicil 

was  afterwards  destroyed  by  his  directloiL 

347  The  evidence  tended  to  *shew  that  the  will 
was  written  on  one  sheet  of  paper,  and  tbe 
codicil  on  another;  that  the  will  was  left  with 
one  person,  and  the  codicil  with  another:  and 
that  the  will  and  codicil  were  with  those  per- 
sons respectively,  at  the  time  the  codicil  was 
destroyed.  The  circuit  court  instructed  the  jnrj, 
that  if  they  believed  from  the  evidence,  that  the 
decedent  intended,  at  the  time  of  destroying  the 
codicil,  thereby  to  destroy  or  revoke  the  will.  Ia 
that  case  the  destruction  of  the  codicil  was  a  revo- 
cation of  both  the  will  and  codicil.  Held,  this 
instruction  was  erroneous. 

Same— Revocation— Direction  to  Destroy.  t—Althongh 
a  testator  has  directed  his  will  to  be  destroyed, 
and  believes  that  it  has  been  destroyed  asre^ 
quested,  yet  if  it  be  not  in  fact  destroyed,  such 
direction  and  belief  will  not  operate  as  a  revoca- 
tion of  the  will,  even  in  relation  to  the  personal 

-  estate. 

David  M.  Maloae  of  Greenesville  conntj 
made  his  will  on  the  29th  of  April  1833^ 
whereby,  after  desiring  that  all  his  just  debts 
might  be  paid,  he  devised  a  tract  of  land  on 
which  he  lived  to  be  equally  divided  between 
his  aunt  E^lizabeth  V^yche*s  children  and  his 
aunt  Sally  Davis's,  that  is,  one  moiety  to  his 
aunt  Wyche's  children,  and  the  other  half  to 
hisaunt  David's  children.  He  bequeathed  his 
negro  man  Peter  to  William  H.  Hobbs 
senior,  and  his  two  negroes  Charlotte  and 
Mason,  with  their  future  increase,  to  Franky 
Wilkins;  and  he  also  made  devices  and 
bequests  to  Edmunds  Mason,  Frances  Mason 
his  wife,  John  Y.  Mason,  Georfire  Mason, 
Eliza  the  wife  of  James  B.  Mallory,  Law- 
rence G.  Heath,  James  E.  Mason  and  James 
M.  Wall.  At  the  time  of  making  this  will, 
the  testator  was  unmarried ;  but  afterwards, 
jto  wit,  in  November  1834,  he  married  Ann 
Wilson.  There  was  no  child  bom  of  the 
marriage ;  and  in  January  1837  the  testator 
died.  On  the  sixth  of  March  1837,  the  will 
was  proved  in  the  court  of  Greenesville 
county  by  M.  H.  Hobbs  and  William  F. 
Hobbs  the  two  attesting  witnesses,  and 
admitted  to  record ;  and  John  Y.  Mason  the 

$Wliis— Revocation —The  opinion  of  Jitdgb  Bald- 
win in  the  principal  case,  discussinfir  the  subject  of 
the  revocation  of  wills,  is  quoted  In  Dower  v.  Seeds. 

28  W.  Va.  135.  186,  137.  138. 

Same-Same— Belief  as  to  Destruction.— In  a  note  in 

29  Am.  &  EufiT.  Enc.  Law  (1st  Ed.)  p.  278.  it  Is  said : 
*'The  fact  that  the  testator  was  deceived  into  be- 
lievinfiT  that  the  will  was  destroyed,  as  required  by 
the  statute  to  work  a  revocation,  will  not  revoke  it 
if  such  was  not  the  case.  Clinflran  v.  Mitcheltree.  31 
Pa.  St  25;  Boyd  v.  Cook,  8  Lelsrh  32:  Malom  v.  Hot^U. 
1  Rob.  366:  Hlse  v.  Fincher,  lOIred.  (N.  Car.)  138." 

Thus,  it  was  held  in  Boyd  v.  Cook.  3  Leiffh  92.  that 
where  a  blind  testator  orders  a  will  made  by  him  to 
be  destroyed,  and  believes  it  is  destroyed  accord- 
iufirly,  but  it  is  not  destroyed,  and  no  act  towards 
destruction  done,  this  is  not  a  revocation  by  de- 
struction or  cancellation,  within  the  statute.  1  Rev. 
Code,  ch.  104.  S3.  At  least,  a  court  of  probate  cannot 
consider  this  as  amounting*  to  a  revocation. 
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ezecntor  named  in  the  will  having  declined 
the  executorship,  administration  with  the 
will  annexed  was  g'ranted  to  Edmunds 
Mason.  The  testator's  widow  died  soon 
after,  and  in  May  1837  administration  on  her 
estate  was  g^ranted  to  Baxter  R.  Wil- 
son. 

348  •Thortiton  P.  Wyche  and  others,  as 
children  of  Elizabeth  Wyche,  filed  a 

bill  in  the  court  of  Green esville  county 
against  Elizabeth  Malone  and  others,  as  chil- 
dren of  Sally  Davis,  setting  forth  the  devise 
to  the  children  of  Elizabeth  W^che  and  of 
Sally  Davis,  and  asking  a  decree  for  a  divi- 
sion of  the  tract  of  land  devised,  or  for  a  sale 
of  the  same  and  a  division  of  the  proceeds. 
The  bill  was  duly  answered,  and  the  cause 
being  heard,  a  decree  was  pronounced  in 
October  1837,  under  which  a  sale  was  made 
and  the  proceeds  divided ;  and  the  report  of 
the  sale  and  division  was  confirmed  in 
November  1837. 

The  negroes  Charlotte  and  Mason  were, 
under  an  order  from  Frances  Wilkins  of  the 
5th  of  October  1837,  delivered  to  William 
Wilkins  the  1st  of  January  1838. 

In  July  1839,  a  bill' was  filed  in  the  circuit 
court  of  Greenesville,  under  the  act  in  1  Rev. 
Code  of  1819,  p.  378,  §  13,  contesting  the 
validity  of  the  will.  The  decedent  having 
left  no  descendants,  no  father,  mother, 
brother  or  sister,  no  descendant  of  his  mother 
or  of  any  brother  or  sister,  and  no  grand- 
father or  grandmother,  the  suit  was  brought 
by  uncles  and  aunts  and  their  descendants, 
to  wit,  by  William  H.  Hobbs  and  Martha  his 
wife,  and  others.  Among  the  plaintiffs  were 
Franky  Wilkins  and  the  children  of  the  dece- 
dent's aunts  Elizabeth  Wyche  and  Sally 
Davis.  The  only  allegations  in  the  bill 
impeaching  the  validity  of  the  will,  were  in 
these  terms:  **Your  complainants  deem  it 
unnecessary  to  refer  your  honour  to  the  vari- 
ous bequests  contained  in  said  paper,  or  to 
allude  to  the  remarkable  fact  that  a  sensible 
man  should  die  with  such  a  will,  his  wife  liv- 
ing, and  not  the  least  preparation  of  any 
kind  made  for  her  comfort  and  support. 
Tonr  complainants  think  it  only  necessary 
to  state  their  thorough  conviction,  and  they 
therefore  charge,  that  said  paper  was  not  the 
will  of  David  M.  Malone."  The  prayer  of 
the  bill  was  for  an  issue  devisavit  vel  non, 
and  that  the  court  would  set  aside  the  will. 
Edmonds  Mason  as  administrator  with  the 
will  annexed  and  in  his  own  right, 

349  Frances    Mason   *his  wife,    John  Y. 
Mason,  George  Mason,  James  B.  Mal- 

lory  and  Eliza  his  wife,  Lawrence  G.  Heath, 
James  E.  Mason,  James  M.  Wall,  and  Bax- 
ter R.  Wilson  administrator  of  the  widow, 
were  made  defendants. 

Edmunds  Mason  answered,  saying,  he  was 
unable  to  comprehend  from  the  bill  on  what 
groand  the  validity  of  the  will  was  contested ; 
stating  the  acts  before  mentioned  of  mrs. 
Wyche's  children,  mrs.  Davis's  children,  and 
Franky  Wilkins,  (which  were  proved  by  ex- 
hibits filed  with  the  answer,)  and  relying 
apon  those  acts  as  a  recognition  of  the  valid- 
ity of  the  will.  He  then  proceeded  to  set 
forth  such  circumstances  as  he  knew  in  re- 


lation to  the  testamentary  dispositions  of 
the  testator.  John  Y.  Mason  also,  in  his 
answer,  detailed  such  circumstances  as  were 
in  his  knowledge.  But  these  answers  not 
being  evidence  in  favour  of  the  defendants,* 
it  is  not  deemed  necessary  or  proper  to  nar- 
rate the  circumstances  set  forth  by  them. 

None  of  the  other  defendants  answered  ex- 
cept Baxter  Wilson  the  brother  and  admin- 
istrator of  the  widow,  who  stated  that 
Edmunds  Mason,  the  principal  legatee  in 
the  will  of  Malone,  did,  soon  after  the  death 
of  Malone,  by  deed  of  gift  (which  respondent 
filed  with  his  answer)  generously  convey  to 
the  brothers  and  sisters  of  mrs.  Malone  all 
the  slaves  which  Malone  acquired  by  his 
marriage. 

The  cause  (after  a  previous  trial  elsewhere, 
on  which  the  jury  disagreed)  was  removed 
to  the  circuit  court  of  Petersburg,  and  an 
issue  was  directed  to  be  tried  on  the  common 
law  side  of  that  court,  to  ascertain  whether 
the  writing  purporting  to  be  the  will  of  Ma- 
lone was  in  fact  his  valid  will.  The  trial 
took  place  on  the  seventeenth  and  eighteenth 
of  November  1841. 

At  the  trial,  the  bill,  answers  and  exhibits 
were  read  to  the  jury,  and  on  motion  of 
the  plaintiffs  the  court  instructed 
350  *the  jury  that  the  answers  were  not 
evidence  for  the  defendants,  except  so 
far  as  they  were  responsive  to  the  bill.  The 
defendants,  in  support  of  the  issue  on  their 
part,  adduced  the  following  evidence  :  1.  The 
will  and  the  probat  thereof.  2.  They  proved 
by  the  subscribing  witnesses  to  the  will, 
that  at  or  about  the  date  thereof,  and  when 
the  testator  was  unmarried,  he  came  to  their 
store,  one  morning  before  breakfast,  from 
the  direction  in  which  he  lived,  produced  the 
writing,  and  requested  them  to  witness  it ; 
which,  upon  due  acknowledgment  thereof 
by  him,  they  did,  by  subscribing  their  names 
thereto  in  his  presence.  One  of  the  said 
witnesses  further  stated  that  D.  M.  Malone 
lost  his  parents  when  quite  young  ;  that  he 
went  to  live  with  Edmunds  Mason  who  was 
his  guardian,  and  remained  there  till  of  age ; 
and  that  he  always  expressed  great  affection 
and  respect  for  mr.  Mason. 

The  plaintiffs  then  introduced  the  follow- 
ing witnesses : 

1.  Jarrett  Weaver ;  who  deposed,  that  he 
was  sent  for  to  see  the  testator  in  his  illness, 
and  after  some  conversation  about  his  situa- 
tion, between  the  testator  and  witness,  and 
between  testator  and  dr.  Parham,  witness 
asked  him,  *'Have  you  made  that  disposition 
of  your  property  which  you  wish  if  you 
should  die  ?"  He  said,  he  had  not.  Witness 
then  asked  him  if  the  law  would  dispose  of 
his  property  as  he  wished  ?  He  replied,  it 
would  not.  Witness  then  urged  him  to  make 
his  will  without  losing  any  time.  He  said 
he  would  do  so  the  'next  morning.  But  he 
died  before  it  was  done.  The  next  morning, 
witness  went  over  to  the  testator's,  and  found 
E.   Mason  there.     Witness  said*  to  him,  **I 

*See  opinion  of  Cabell,  J.,  laKlncheloe  v.  Kinche- 
loe,  11  LelfiTh  398,  and  of  Stanabo,  J.,  in  S.  C. 
402.— Note  In  Orifirlnal  Edition. 
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suppose  judg^e"  (meaning  the  testator,)  ''has 
died  without  making  any  provisions  for  his 
wife,  as  he  has  left  no  will/'  E.  Mason 
replied,  *'Yes,  he  has  ;  there  is  a  will  in  John 
Y.  Mason's  hands:"  and  then  went  on  to 
remark,    that     after    the    making    of 

351  the  will,  the  testator  *purchased  two 
negro  bojs  of  David  Watkins ;  that, 

being  taken  ill  at  William  Hobb's,  testa- 
tor sent  for  him  (E.  Mason)  to  see  him; 
that  he  went  down,  and  the  next  day 
testator  was  carried  back  to  his  (E.  Ma- 
son's) house ;  that,  at  his  house,  testator 
requested  him  to  write  a  will  giving  him  (E. 
Mason)  those  two  boys  ;  that  he  (Mason)  told 
him,  he  did  not  know  that  it  would  be  worth 
while  to  write  a  will,  saying,  *'You  have  a 
will,  and  a  codicil  will  answer ;"  to  which 
testator  assented.  Whereupon  he  (E.  Mason) 
wrote  a  codicil  giving  to  himself  those  two 
boys,  and  testator  had  the  codicil  witnessed  : 
that  the  first  time  Malone  came,  after  his 
marriage  (which  he  did  shortly  thereafter), 
to  his  (E.  Mason's)  house,  he  (E.  Mason)  took 
the  paper  or  papers  (witness  did  not  remem- 
ber whether  he  said  paper,  or  papers)  in  his 
hand,  and  coming  into  the  room  where  the 
testator  was,  said  in  a  jocular  way,  *'Well, 
judge,  you  are  married  now,  I  suppose  we 
may  as  well  destroy  those  papers. ' '  Testator 
replied,  **Yes,  destroy  them  ;  they  are  of  no 
force  now;"  and  he  (E.  Mason)  threw  the 
codicil  into  the  fire.  Witness  is  certain  that 
the  expression  which  E.  Mason  told  him  he 
used  to  the  testator  was,  '*I  suppose  we  may 
as  well  burn  those  papers,"  and  that  the 
reply  he  said  the  testator  made  was,  "Destroy 
them  ;  they  are  of  no  force  now."  The  wit- 
ness mentioned  that  dr.  Parham  and  him- 
self were  called  on  by  John  Y.  Mason  at 
the  time  the  will  was  proved,  to  go  before  the 
court,  and  testify  to  what  they  had  heard  the 
testator  say.  He  also  mentioned  an  expres- 
sion of  the  testator,  disapproving  the  con- 
duct of  a  man  who  had  not  made,  as  he 
thought,  proper  provision  for  his  wife. 

2.  Thomas  Jones ;  who  deposed  to  similar 
expressions  by  the  testator  about  that  same 
person,  and  a  declaration  by  him  that  he 
would  rather  his  wife  should  have  what  he 
had,  than  any  other  person.  He  never  heard 
testator  speak  of  having  a  will. 

352  »3.  B.  R.  Wilson,  one  of  the  defend- 
ants; who  deposed  to  a  conversation 

with  testator  shortly  before  his  death,  in 
which  he  said,  "that  he  had  made  no  prepa- 
ration for  this  world  or  the  next ;  that  he 
wished  witness  to  take  charge  of  his  affairs  ;" 
and  further  deposed  as  follows :  "The  day 
after  Malone's  death,  very  early  in  the  morn- 
ing, mr.  E.  Mason  came  to  Malone's.  In 
the  course  of  that  day  or  the  next,  he  shewed 
me  the  will  of  mr.  Malone ;  that  is,  I  took  it 
to  be  his  will,  not  having  my  attention  drawn 
to  the  fact.  Mr.  Mason  spoke  of  it  as  a  will. 
I  heard,  I  think,  from  him  or  some  other  per- 
son, that  he  (mr.  Mason)  had  sent  for  it  to 
John  Y.  Mason's.  I  saw  mr.  Mason's  old 
servant  ride  up,  before  I  saw  the  will.  I  did 
not  see  any  communication  between  him  and 
mr.  Mason.  I  never  heard  Malone  speak  of 
having  a  will." 


4.  Dr.  Thomas  Parham,  the  attending 
physician  of  the  testator  in  his  last  illness, 
who  had  been  living  in  testator's  family  for 
several  years  before  his  death.  He  heard 
testator  say,  about  four  or  six  weeks  before 
his  last  illness,  that  he  intended  to  leave  all 
his  property  to  his  wife.  The  nig^fat  before 
his  death,  after  some  conversation  about  bis 
situation,  he  remarked  that  he  would  not  die 
without  a  will,  or  making  a  will,  (witness 
does  not  recollect  which,)  for  some  larg^e  sum 
of  money  which  he  named.  Witness  then 
offered  to  bring  pen,  ink  and  paper,  that  one 
might  be  written.  He  said  he  would  put  it 
off  till  the  next  morning,  when  he  would  doit 
the  first  thing.  But  he  died  just  before  light 
the  next  morning.  After  mentioning  the 
terms  on  which  he  and  the  testator  were,  and 
the  happy  manner  in  which  the  testator  and 
his  wife  lived  together,  the  witness  deposed, 
that  in  a  conversation  which  took  place 
between  himself  and  E.  Mason  at  David  M. 
Malone's  residence,  the  day  after  his  death. 
Mason  asked  the  witness  if  David  M.  Malone 
had  done  any  act  which  would  revoke  a  will? 

stating  that  there  was  a  will  in  the  pos- 
353      session  of  J.  Y.  *Mason.    Witness  told 

him  he  did  not  know  what  was  sufficient 
to  revoke  a  will ;  but  went  on  to  tell  him  what 
had  passed  the  night  before  D.  M.  Malone's 
death,  as  above  mentioned.  In  that  conversa- 
tion mr.  Mason  told  witness,  that  David  M. 
Malone  had  made  a  codicil  to  his  will,  which 
disposed  of  negroes  acquired  after  making-  his 
will,  and  that  the  first  time  he  came  to  his  (£. 
Mason's)  house  a  few  weeks  after  his  mar- 
riage, he  (Mason)  said  to  testator,  in  sub- 
stance, (witness  cannot  depose  to  the  words), 
"I  suppose  the  paper  or  papers  are  of  no  use 
now,"  and  that  testator  replied,  "Yes,  de- 
stroy or  burn  them,"  (witness  does  not 
recollect  which,)  "I  have  got  somebody  else 
to  leave  my  property  to  now."  Witness 
never  heard  Malone  speak  of  having^  a  will. 
He  also  stated  a  remark  made  by  Malone, 
some  ten  or  twelve  months  before  his  death, 
indicating  that  he  thought  it  possible  his 
wife  was  pregnant. 

5.  John  Ezell ;  who  deposed  to  a  conversa- 
tion with  testator  after  his  marriag^e,  at  a 
time  when  (using  the  language  of  the  wit- 
ness) he  was  "a  little  drinky,"  in  which 
conversation  testator  asked  witness  if  he  had 
made  a  wUl,  and  witness  saying  no,  testa- 
tor replied,  "Nor  I  either,  but  I  intend  to 
make  one ;  for  every  man  ought  to  have  a 
will." 

6.  John  Powell ;  who  deposed  that  in  the 
spring  before  testator's  death,  he  heard  tes- 
tator say  that  he  intended  to  give  all  his 
property  to  his  wife  in  case  of  his  death.  He 
also  mentioned  a  remark  by  the  testator  on 
some  occasion,  disparaging  to  E.  Mason. 

7.  William  Lucas ;  who  mentioned  a  con- 
versation with  the  testator  after  his  mar- 
riage, in  which  he  intimated  that  he  thought 
the  Mason  family  did  not  like  his  marrying, 
and  declared  that  if  he  were  to  die,  he  would 
give  his  wife  every  thing  he  had. 

8.  H.  L.  S.  Batte ;  who  mentioned  a  con- 
versation between  him  and  the  testator,  in 
which,   the  witness  having    informed  him 
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that  he  had  a  will  by  which  he  left 

254     *all  his  property  to  his  wife  in  case  she 

had  no  children,  testator  said,  he  did 

not  have  a  will,  but  intended  to  make  one  to 

the  same  effect,  as  he  thought  it  a  good  will. 

9.  Baxter  R.  Wilson,  Thomas  F.  Jones,  M. 
H.  Hobbs  and  William  H.  Hobbs ;  who  stated 
that  they  had  heard  the  testimony  of  Jarrett 
Weaver,  and  that  he  made  statements  to 
them  to  the  same  effect,  soon  after  Malone's 
death. 

The  defendants  on  their  part,  to  rebut  the 
evidence  of  the  plaintiffs,  then  introduced 
the  following : 

1.  The  deposition  of  Nathaniel  Young, 
who,  since  giving  it,  has  died.  This  wit- 
ness deposed,  that  in  the  last  week  of 
November  1835,  he  was  at  the  house  of  John 
T.  Mason  in  the  county  of  Southampton, 
and  David  Malone  came  to  said  Mason's, 
where  he  spent  the  day  and  staid  all  night. 
He  slept  in  the  same  bed  with  deponent. 
While  in  bed,  Malone  asked  deponent  what 
could  be  the  reason  that  his  wife  would  not 
have  a  child  7  to  which  deponent  said,  **The 
reason  is  that  you  are  deficient  and  cannot 
perform  your  part."  Malone  replied  it  was 
not  his  fault,  but  there  was  a  defect  or 
disease  about  his  wife  that  would  certainly 
prevent  her  from  breeding,  and  he  had  made 
np  his  mind  never  to  alter  his  will  unless 
bis  wife  had  a  child.  Deponent  then  asked 
bim  if  he  kept  a  will  by  him,  to  which 
Malone  answered,  ** Cousin  John  Y.  wrote 
my  will  before  I  was  married,  and  had  it  to 
take  care  of  for  me,  and  I  am  determined 
never  to  take  it  out  of  his  possession  or  alter 
it,  nnless  my  wife  shall  have  a  child ;  for 
there  is  a  blamed  set  of  folks  gaping  around 
me  for  what  they  think  I  will  give  them,  but 
tbey  shall  be  disappointed."  Deponent 
tben,  in  a  joking  manner,  asked  Malone 
if  he  had  remembered  him  (deponent)  in 
making  his  will?  He  replied  no,  he  had 
S^ven  his  property  to  those  who  had  been  his 
best  friends ;  and  stated  that  he  had  given  his 
cousin  John  Y.  some  negroes,  to  doctor 
^  *George  Mason  a  boy  and  his  old  horse 
Baptist,  to  Kliza  Mallory  wife  of  col- 
onel J.  B.  Mallory,  a  negro  man,  to  James 
M.  Mason  of  Tennessee  some  negroes  and  a 
debt  due  him,  to  Lai  Heath  he  had  given  his 
bonnds  and  rifle  and  some  other  piK>perty ; 
that  he  had  given  his  lands  to  two  of  his 
annts,  and  he  had  given  mr.  W.  Hobbs  a 
legacy,  and  all  the  rest  of  his  estate  of  every 
kind  he  had  given,  as  he  had  always  in- 
tended, to  his  uncle  B^mund^  Mason,  who  had 
been  a  father  to  him. 

(After  the  reading  of  this  deposition,  the 
plaintiffs  proved  that  Young,  in  a  former 
trial,  had  stated  in  his  evidence,  that  after 
be  and  Malone  had  gone  to  bed,  testator 
mentioned  the  circumstance  of  his  wife's 
health,  and  said  he  thought  she  would  never 
have  a  child,  and  did  not  think  she  would 
live  long.  The  plaintiffs  examined  several 
witnesses  to  prove  that  mrs.  Malone  was  in 
l^ood  health  until  a  few  months  before  her 
death.  And  the  defendants  admitted  that 
Tonng  was  about  60  or  70  years  old,  and  the 
brother  of  mrs.  Edmunds  Mason.) 


2.  Josiah  Holleman ;  who  deposed  to  mr. 
Young's  being* a  man  of  unexceptionable 
character,  and  of  uncommonly  tenacious 
memory  as  to  dates,  places,  names  and  cir- 
cumstances. Mr.  Young  was  the  clerk  of 
Isle  of  Wight  county  until  his  death. 

3.  Robert  M.  Boy  kin  ;  who  was  at  John  Y. 
Mason's  on  the  occasion  referred  to  by  mr. 
Young.  His  statement  is  as  follows:  '*I 
retired  about  11  o'clock.  On  ascending  the 
stairs,  I  heard  mr.  Malone  and  mr.  Young 
in  conversation.  I  did  not  understand  on 
what  subject  they  were  conversing.  I  well 
recollect  waking  several  times  during  the 
night,  and  at  each  time  they  were  in  con- 
versation. I  recollect  distinctly  asking  mr. 
Young  what  he  and  mr.  Malone  could  find 
to  talk  about  on  the  occasion  alluded  to  ;  and 
added,  that  they  could  not  have  slept  any 
that  night.     Mr  Young  replied  that  they  did 

not  sleep  much  ;  for  David  was  telling 

356  him,  nearly  *the  whole  night,  of  his 
will,  and  of  an  affection  of  his  wife. 

I  do  not  recollect  the  precise  time  that  these 
questions  were  propounded  to  mr.  Young, 
but  t>elieve  it  was  the  next  day."  Boykin 
stated  that  he  was  a  son  in  law  both  of  mr. 
Young  and  of  B^munds  Mason. 

4.  Nathaniel  P.  Young ;  who  was  also  at 
John  Y.  Mason's  on  the  occasion  referred  to 
by  his  father.  He  stated  that  about  9  o'clock 
at  night,  Malone  asked  his  father  to  walk 
out  with  him.  They  left  the  room.  His 
father  soon  returned,  said  that  David  wished 
to  sleep  with  him,  and  went  off  to  bed. 
Shortly  afterwards,  doctor  George  Mason 
and  the  witness  retired  to  a  room  adjoining 
the  one  in  which  his  father  and  Malone  were. 
The  statement  of  the  witness  is  then  as  fol- 
lows :  "They  were  in  conversation  when  we 
retired,  and  continued  it  so  long  as  I  was 
awake.  When  my  father  and  myself  arrived 
at  home,  I  enquired  what  could  have  engaged 
him  and  David  so  much  in  conversation 
when  they  slept  together  at  judge  Mason's. 
His  answer  was,  that  David  (or  the  judge,  as 
he  called  him)  was  talking  of  his  will.  This 
was  in  my  father's  chamber.  He  said 
nothing  of  the  provisions  of  Malone's  will, 
or  the  disease  of  his  wife,  as  there  were 
ladies  present. 

5.  William  H.  E.  Merritt ;  who  travelled 
to  Mississippi  with  Malone  in  the  winter  of 
1832-3.  Malone,  he  said,  frequently  spoke 
in  terms  of  great  affection  and  respect  of 
Edmuads  Mason  and  his  family  ;  and  the 
witness,  from  what  he  saw  (l>eing  with  him 
at  the  houses  of  two  of  his  relations)  thought 
that  he  had  unkind  feelings  towards  some  of 
his  relations  there. 

6.  Benjamin  Myrick :  who  deposed,  that 
he  heard  Malone  say  before  his  marriage, 
that  there  was  a  set  gasping  after  his  prop- 
erty ;  that  Malone  spoke  of  giving  a  negro 
girl  to  a  little  daughter  of  witness,  and  wit- 
ness said,  "You  had  better  give  me  Jim  for  a 
gardener."  Malone  replied,  "I  can't  do  that; 
aunt  Mason  would  blow  me  up."  He  said 
he  had  promised   him   to  his  aunt    Mason 

(meaning  the  wife  of  Edmunds  Mason). 

357  *7.  Norphlet  L#.  Pond  ;  whose  respect- 
ability and  character  for  veracity  were 
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deposed  to  bj  dr.  Orris  A.  Brown  and  Benja- 
min My  rick.  Pond  deposed,  that  while  at 
work  at  E.  Mason's  on  a  cotton  gin,  before 
D.  M.  Malone  was  married,  witness  was  sent 
for  and  requested  by  testator  to  witness  a 
paper.  Heandmr.  Mason's  overseer  (Davis) 
witnessed  it.  It  was  on  a  small  piece  of 
paper,  and  witness  saw  nothing*  but  the  name 
'*  Cynthia."  He  did  not  know  what  it  was. 
In  March  before  testator's  death,  witness 
went  to  his  house  to  have  a  settlement  with 
him,  and  witness  and  testator  went  hunting. 
Testator  advised  witness  to  get  married,  say- 
ing he  had  been  much  happier  since  he  was 
a  married  man,  and  would  be  more  so  but  for 
his  wife's  situation.  In  the  course  of  the 
evening,  testator  said  he  had  a  will,  and  did 
not  intend  to  be  without  one,  (he  did  not  say 
whei%  his  will  was ;)  that  there  were  a  set  of 
fools  gasping  after  his  property,  who  should 
never  have  it.  He  did  not  say  who  they  were. 
He  said,  he  never  expected  his  wife  to  have 
a  child.  After  testator  told  witness  he  had  a 
will,  witness  asked  him  what  the  paper  was  he 
had  witnessed  ?  He  said,  it  was  a  6odicil  to 
his  will,  but  it  was  then  of  no  account,  as  it 
had  been  burnt  or  destroyed. 

After  which  the  plaintiffs  read  a  deposition 
previously  given  by  Pond,  in  which,  in  an- 
swer to  the  question  whether  he  was  ever 
called  on  by  David  M.  Malone  to  attest  any 
testamentary  paper  or  writing,  he  said,  '*  I 
witnessed  a  piece  of  paper,  about  the  size  of 
the  caption  of  this  deposition,  which  he  after- 
wards told  me  was  a  codicil  to  his  will,  and 
which  devised  certain  negroes  after  he  had 
made  his  will.  This  paper  was  executed 
before  the  marriage  of  the  said  David  M. 
Malone,  and  bequeathed  those  negroes  to  the 
defendant  E.  Mason."  And  now  upon  cross 
examination,  being  asked  by  the  plaintiffs' 
counsel,  how  it  was  that  in  his  deposition  he 

stated  that  the  paper  he  witnessed  be- 
358      queathed  certain  *negroes  to  E.  Mason, 

and  that  he  now  states  he  doe&  not 
know  what  was  in  it  (the  paper),  he  said  in 
answer,  that  he  had  no  explanation  ;  his  dep- 
osition and  evidence  would  speak  for  them- 
selves. 

In  the  same  deposition,  being  asked 
whether  he  ever  had  any  conversation  with 
Malone  about  his  will  after  his  marriage,  he 
said,  *'  I  did.  About  10  or  12  months  before' 
his  death,  he  was  advising  this  deponent  to 
get  married,  said  he  had  been  happier  since 
his  marriage,  that  there  were  some  people 
gasping  after  his  property  who  should  never 
have  it,  that  he  had  made  his  will  and  never 
intended  to  be  without  one.  He  did  not  des- 
ignate who  they  were,  or  call  any  names. 
The  said  Malone's  wife  was  in  bad  health, 
and  he  told  this  deponent  that  he  never  ex- 
pected any  child.  Mrs.  Malone  was  very  ill 
when  David  M.  Malone  died,  and  survived 
him  but  a  few  weeks.  David  M.  Malone  was 
much  attached  to  E.  Mason  and  Lt.  G.  Heath, 
which  attachment  was  never  interrupted." 
And  now  upon  cross  examination,  being 
asked  by  the  plaintiffs'  counsel,  whether  mrs. 
Malone  was  in  bad  health  when  he  and  the 
testator  went  hunting  ?  and  having  an- 
swered that  he  did  not  know  whether  she 


was  or  not,  the  witness  was  then  asked  to 
account  for  the  fact  that  he  had  stated  in  his 
deposition  that  she  was  in  bad  health  at  that 
time.  He  answered,  that  he  did  not  know 
any  thing  about  it,  except  that  David  M. 
Malone  told  him. 

In  the  same  deposition,  t>eing  asked 
whether  he  ever  heard  from  Malone  where  his 
will  was,  or  any  thing  about  his  will,  he  said, 
*'  I  never  did.  I  heard  him  say  he  had  one." 
And  being  further  asked  how  often  did  he 
ever  hear  David  M.  Malone  speak  of  his  will, 
he  said,  ^'  Never  but  once,  and  that  as  stated 
above."  And  now  upon  his  cross  examina- 
tion, being  asked  by  the  plaintiffs'  counsel, 
if  he  did  not  say,  on  the  first  trial  of  this 
cause,  that  he  had  had  several  conversa- 
tions with  Malone  on  the  subject  of  his 

359  will,   he  replied  that  he   might  *have 
said  so.    If  he  did,  he  meant  that  they 

were  all  the  same  evening.  He  does  not 
recollect  whether  he  said  they  were  all  on 
the  same  evening  or  not,  at  the  first  trial, 
because  he  does  not  recollect  that  the  ques- 
tion was  asked. 

In  the  same  deposition,  being  asked 
whether  D.  M.  Malone  ever  told  him  what 
became  of  the  codicil,  he  answered,  *'  He 
never  did.  He  told  me  after  his  marriage 
that  that  paper  was  then  of  no  account" 
And  being  further  asked  whether  he  gave 
any  reason  why  the  codicil  to  his  will  was 
then  of  no  account,  he  answered,  *'  He  did 
not."  And  now  upon  his  cross  exam  in  atioa. 
being  reminded  of  his  stating  that  Malone 
told  him  that  the  codicil  was  burnt  or  de- 
stroyed, and  being  asked  how  he  accounted 
for  having  sworn  in  his  deposition  positively 
that  he  did  not  tell  what  had  become  of  it. 
he  answered,  that  after  giving  his  deposi- 
tion, in  reflecting,  he  recollects  that  MaJone 
did  tell  him  the  codicil  was  burnt  or  de- 
stroyed. 

The  defendants  moved  the  court  to  give 
the  two  following  instructions  to  the  jury: 
1.  If  the  jury  believe  that  the  will  was  writ- 
ten on  a  sheet  of  paper,  and  the  codicil  on 
another  sheet  or  piece,  then  the  mere  de- 
struction of  the  codicil  did  not  revoke  the 
will.  2.  If  the  jury  believe  that  the  testator 
intended,  at  the  time  of  destroying  the  codi- 
cil, to  destroy  or  revoke  the  will,  but  reserved 
the  destruction  or  revocation  thereof  as  mat- 
ter to  be  afterwards  carried  into  effect,  and 
did  no  further  act  to  revoke  or  destroy  it,  in 
that  case  the  destruction  of  the  codicil,  though 
done  with  the  intention  thereafter  to  revoke 
or  destroy  the  will,  did  not  amount  to  a  rev- 
ocation or  destruction  of  the  will.  And  the 
plaintiffs  opposed  the  same.  But  the  court 
gave  both  instructions. 

The  court,  however,  on  the  motion  of  the 

plaintiffs,  added  the  following : — But  if  the 

jury  believe  from  the  evidence,  that  Malone 

directed  the  will  to  be  destroyed,  and  thought 

that  it  was  destroyed  as  requested,  the 

360  *court  then  instructs  the  jury  that  the 
said    will,    so    far   as    it    related    to 

the  personal  estate,  was  revoked  in  law,  al- 
though it  might  not  in  fact  have  been  de- 
stroyed. Moreover,  if  they  shall  believe 
from  the  evidence,  that  Malone  intended,  at 
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the  time  of  destroying  the  codicil,  thereby 
to  destroy  or  revoke  the  will,  in  that  case  the 
destruction  of  the  codicil  was  a  revocation 
of  both  the  will  and  codicil.  To  the  instruc- 
tion so  added  by  the  court,  the  defendants 
excepted. 

On  the  19th  of  November  1841,  a  verdict 
was  found  ag^ainst  the  validity  of  the  will. 
When  the  jury  rendered  their  verdict,  they 
requested  permission  to  state  in  open  court, 
and  did  state,  that  they  did  not  design  or 
intend  by  their  said  verdict  to  cast  the  least 
censure  on  the  canduct  or  character  of  Ed- 
munds Mason  or  John  Y.  Mason,  but  that 
their  verdict  resulted  from  the  opinion, 
unanimously  held  by  them,  that  David  M. 
Malone,  in  the  act  of  destroying  the  codicil 
to  his  will,  intended  thereby  to  revoke  or 
destroy  the  will  also.  And  the  court,  unit- 
ing with  the  jury  in  exempting  Edmunds 
Mason  and  John  Y.  Mason  from  all  censure, 
did,  with  the  consent  of  parties,  make  a 
memorandum  to  this  effect  part  of  the  record. 

The  defendants,  after  the  rendition  of  the 
verdict,  moved  the  court  to  certify  that  the 
verdict  was  against  evidence  ;  but  the  court 
overruled  the  motion,  and  the  defendants 
excepted  to  the  opinion.  The  evidence  was 
spread  upon  the  record  ;  and  the  same  was, 
by  consent,  taken  as  a  statement  of  the  facts 
proved  on  each  side. 

On  the  4th  of  December  1841,  the  defend- 
ants moved  the  court  for  a  new  trial  of  the 
issue ;  but  the  court  overruled  the  motion. 
Whereupon  the  cause  coming  on  to  be  heard, 
the  court  decreed  that  the  paper  admitted  to 
record  in  Greenesville  county  court,  at  March 
term  1837,  as  the  last  will  and  testament  of 
David  M.  M&lone,  be  set  aside  and  declared 
noli  and  void. 

From  this  decree  an  appeal  was  al- 
lowed. 
361  *Robinson  for  appellants.  The 
general  rule  is,  that  a  will  once  exe- 
cuted remains  in  force  unless  revoked  by 
some  act  done  by  the  testator  animo  revo- 
candi ;  such  as  burning,  cancelling,  making 
a  new  will  or  the  like.  1  Williams  on  Exec- 
utors 92.  By  what  act  has  the  will  of  the 
decedent  in  this  case  been  revoked  ?  Not  by 
making  a  codicil  to  it ;  for  even  if  that  had 
made  a  disposition  of  any  part  of  the  estate 
different  from  the  will,  it  would  only  be  a 
revocation  pro  tan  to.  Not  by  the  marriage ; 
for  that  without  the  birth  of  a  child  is  no 
revocation.  And  not  by  any  verbal  declara- 
tions of  the  testator ;  for  even  if  the  will 
were  of  personalty  merely,  it  would  be  pro- 
tected by  the  provision  in  the  statute  declar- 
ing that  "no  will  in  writing  or  any  devise 
therein  of  chattels  shall  be  revoked  by  a 
subsequent  will,  codicil  or  declaration,  unless 
the  same  be  in  writing."  1  R.  C.  1819,  p.  377, 
§9*  In  the  language  of  judge  Roane,  in 
Cogrbill  V.  Cogbill  &c  ,  2  Hen.  &  Munf.  512, 
the  will  submitted  is  to  prevail  unless  a 
posterior  will  was  not  only  contemplated 
hut  actually  executed.  **In  the  case,'' says 
he,  **of  a  will  of  personalty,  such  a  will 
remains  in  force  under  our  statute,  until 
legally  revoked-  by  another  will  in  writ- 
^Qg^)    conforming     in     other     respects     to 


the  law  as  established  on  the  subject. 
The  question  is  therefore  not  whether 
the  will  submitted  for  probat  is  the  last  will 
the  testator  intended  to  execute,  but  whether, 
being  once  sanctioned  as  a  will,  it  has  been 
nullified  by  any  subsequent  act  or  testa- 
ment." 

In  Jackson  v.  Kniffen,  2  Johns.  Rep.  31, 
the  will  was  one  of  lands,  but  the  principle 
adjudged  is  equally  applicable  to  a  will  of 
personalty  ;  for,  as  Spencer,  J.,  said,  (p.  36,) 
**a  will,  whether  of  real  or  personal  estate, 
cannot  be  revoked  since  the  statute  of  29 
Charles  II.  by  words  alone.**  The  declara- 
tions by  the  testator,  of  which  evidence  was 
offered  in  that  case,  were  of  the  most  solemn 
character,     t)ut    the     evidence      was 

362  rejected     *as    inadmissible,    because 
such  declarations  could  have  no  effect 

against  the  will. 

Where,  after  a  will  is  made,  the  circum- 
stances occur  of  marriage  and  the  birth  of 
a  child,  the  revocation  of  the  will  takes 
place  in  consequence  of  a  rule  or  principle 
of  law,  independently  altogether  of  any 
question  of  intention  of  the  party  himself, 
and  consequently  no  evidence  is  admissible 
to  shew  an  intention  that  it  should  not  be 
revoked.  Such  is  the  unanimous  opinion  of 
the  judges  of  England,  pronounced  after 
the  profoundest  argument  and  the  maturest 
deliberation,  in  the  late  case  of  Marston  v. 
Roe,  8  Adolph.  &  Ell.  14 ;  35  Eng.  Com.  Law 
Rep.  303.  Where  the  only  circumstance 
occurring  after  the  will  is  that  of  marriage, 
and  no  revocation  takes  place  in  consequence 
of  any  rule  or  principle  of  law,  parol 
evidence  must  be  equally  inadmissible  to 
shew  an  intention  to  revoke.  In  the  lan- 
guage of  sir  William  Follett  in  the  case  just 
referred  to,  (p.  315,)  **since  the  statute  of 
frauds,  the  most  direct  expression  of  an 
intent  to  revoke  avails  nothing  unless  inti- 
mated by  the  means  there  pointed  out.*' 
**  Suppose,**  says  Alderson,  B.  (p.  313),  "the 
testator,  after  marriage,  has  clearly  declared 
his  intention  that  the  will  shall  be  revoked, 
and  he  afterwards  changes  his  mind  and 
declares  his  intention  that  it  shall  take  effect, 
is  the  will  ambulatory  in  the  mean  time  ? 
and  where  are  such  changes  to  stop  ?** 
•*If,*'  says  Tindal,  C.  J.,  (p.  325,)  '*  against 
the  intention  to  revoke,  which  is  presumed 
by  law,  parol  evidence  of  a  \  contrary  inten- 
tion could  be  admitted,  such  as  evidence  of 
conduct  of  the  testator  leading  to  the 
inference  that  he  meant  the  will  to  stand,  or 
of  declarations  to  that  effect,  then  it  would 
be  but  reasonable  to  allow  such  evidence  to  be 
met  and  encountered  by  evidence  of  conduct 
of  the  testator  leading  to  a  different  inference 
and  of  declarations  contradictory  to  the 
former.  And  again,  the  admission  of  such 
evidence  leads  to  this  further  difficulty, 

363  *that  if  the  testator  changes  his  first 
intention  and  adopts  a  contrary  one, 

which  of  the  two  intentions  is  to  prevail  ? 
Is  it  to  be  the  first,  which  is  clearly  proved, 
or  is  the  latest  formed  intention,  like  the  last 
will,  to  be  allowed  to  predominate  ?  It  was 
precisely  to  preserve  us  from  the  perplexity 
and  uncertainty  of  such  conflicting  evidence. 
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both  in  the  making  and  revoking  of  wills, 
that  some  of  the  provisions  of  the  statute 
of  frauds  where  expressly  framed." 

It  is  true  that  in  the  case  of  Marston  v. 
Roe,  the  question  related  to  the  revocation 
or  non -revocation  of  a  will  devising  real 
property ;  and  it  may  be  said  that  in  a  case 
of  personalty,  where  the  question  is  as  to 
what  shall  or  shall  not  be  a  testamentary 
paper,  or  what  shall  or  shall  not  amount  to  a 
revocation  of  a  will,  the  evidence  bearing  on 
those  points  is  frequently  composed,  in  part, 
of  the  declarations  of  the  party.  The  reason 
is,  that  under  the  law  of  England,  and  under 
the  law  of  Virginia  as  it  formerly  stood,  a 
will  of  chattels  might  be  made  or  revoked  by 
a  writing  not  signed  by  the  party  or  sub- 
scribed by  any  witness.  Glasscock  v. 
Smither&c.,l  Call  479.  And  declarations 
and  other  evidence  were  necessarily  let  in  to 
shew  that  at  the  time  of  the  writing  there 
was  the  animus  testandi  or  the  animus  revo- 
candi.  The  writing  offered  as  a  will  could 
not  be  valid  where  there  was  not  the  animus 
testandi,  and  the  writing  offered  as  a  revoca- 
tion could  not  be  valid  as  a  revocation  where 
there  was  not  the  animus  revocandi.  So  too 
where  the  will  is  alleged  to  be  revoked  by 
the  testator's  destroying,  cancelling  or  ob- 
literating the  same,  or  causing  it  to  be  done 
in  his  presence,  whether  the  will  be  of  realty 
or  personalty,  two  things  must  concur :  there 
must  first  be  shewn  an  act  of  destroying, 
cancelling  or  obliterating,  and  then  it  is 
secondly  to  be  ascertained  whether  this  act 
was  done  animo  revocandi.  And  in  all  such 
cases  the  declarations  of  the  testator,  accom- 
panying the  act,  are  evidence  to  shew 
364  the  quo  animo.  This  view  *of  the 
ground  on  which  such  declarations  are 
admitted  is  adverted  toby  Woodworth,  J.,  in 
Dan  &c.  V.  Brown  Ac,  4  Cow.  490.  "The 
execution  of  the  will,*'  he  observes,  "being 
established,  the  next  question  is,  whether 
there  was  any  evidence  that  it  was  cancelled. 
On  this  point,  I  lay  no  stress  upon  the  decla- 
rations of  the  testator.  They  were  made 
long  after  the  execution  of  the  will,  and 
shortly  before  his  death.  They  are  not  evi- 
dence unless  they  relate  to  the  res  gesta,  or 
to  an  act  done,  as  where  by  mistake  the  will 
is  torn  or  thrown  into  the  fire.  The  declara- 
tion of  the  testator  are  in  such  cases  evidence, 
where  they  shew  the  quo  animo.  The  act  of 
cancelling  is  in  itself  equivocal,  and  will  be 
governed  by  the  intent."  Moreover,  if  there 
was  formerly  any  difference  between  the 
admissibility  of  parol  evidence  to  shew  a 
revocation  of  a  will  of  realty,  ,and  the  admis- 
sibility of  such  evidence  to  shew  a  revocation 
of  a  will  of  personalty,  that  difference  mu§t 
now  be  considered  at  an  end,  since  the  act  of 
the  4th  of  March  1835.  Sess.  Acts.  1834-5,  p. 
43,  ch.  60;  Sess.  Acts  1839-40,  p.  50,  ch.  57,  § 
2.  Opinion  of  Stanard,  J.,  in  Barksdale  v. 
Barksdale,  decided  in  March  1842. 

There  being  in  this  case  no  writing  of  any 
kind  offered  as  a  revocation  of  the  will,  one 
of  the  grounds  above  alluded  to  for  admit- 
ting parol  evidence,  viz.  to  shew  the  intent 
at  the  time  of  the  writing,  is  of  course  inap- 
plicable to  this  case.     And  before  the  evi- 


dence can  be  received  to  shew  the  animns 
with  which  an  act  of  destroying,  cancelling 
or  obliterating  was  done,  such  an  act  must 
be  first  established.  The  intent  to  destroy, 
cancel  or  obliterate  will  not  suffice,  unless 
the 'intent  be  carried  into  execution.  Perkes 
V.  Perkes  &c.,  3  Barn.  &  Aid.  489 ;  5  Eng. 
Com.  Law  Rep.  353;  Winsor  Ac  v.  Pratt 
&c.,  2  Brod.  &  Bingh.  650 ;  6  Kng.  Com.  Law 
Rep.  299 ;  Read  v.  Harris,  6  Adolph.  &  £11. 
209  ;  33  Kng.  Com.  Law  Rep.  57  ;  Jackaon  v. 
Betts,  9  Cow.  208 ;  Means  &c.  v.  Moore  &c, 
Harper  314  ;  3  M'Cord  282.     In  a  note  at 

365  *the  end  of  the  case  of  Reed  v.  Harris, 
it  is  stated  that  in  a  subsequent  case 

between  the  same  parties,  upon  nearly  the 
same  evidence,  it  was  decided  that  the  will 
was  revoked  as  to  copyhold  lands.  That 
subsequent  case  is  in  8  Adolph.  &  £11.  1 ;  35 
£ng.  Com.  Law  Rep.  299  ;  and  the  reason  of 
it  is  that  the  statute  of  29  Car.  2,  ch.  3,  has 
been  held  not  to  apply  to  copyhold  lands. 
See  Attorney  General  v.  Barnes  &  wife,  2 
Vern.  597  ;  Tuffnell  v.  Page,  2  Atk.  37  ;  Doe 
V.  Dan  vers,  7  East  299.  But  the  reason  for 
this  decision  as  to  copyhold  lands  does  not 
apply  in  Virginia  to  any  kind  of  estate  known 
here,  our  statute  declaring,  as  before  men- 
tioned, that  no  will  in  writing,  even  of  chat- 
tels, shall  be  revoked  by  any  subsequent 
declaration  unless  in  writing.  Accordingly, 
in  Boyd  &c.  v.  Cook,  3  Leigh  32,  where  the 
testator  was  a  blind  man,  and  the  parties 
contesting  the  probat  offered  to  prove  an  ad- 
mission by  a  daughter  of  the  testator,  who 
had  written  his  will,  that  she  had  been  di- 
rected by  her  father  to  destroy  the  will,  and 
that  he  believed  it  was  done,  the  court  of  ap- 
peals held  this  not  to  be  proof  of  revocation, 
and  admitted  the  will  to  full  probat  as  well 
in  respect  of  personal  'as  of  real  estate. 
Carr,  J.,  said,  '*  Mere  parol  directions  given 
to  a  person  ,to  destroy  the  will  can  never 
satisfy  the  requisitions  of  the  statute;  and  to 
suffer' them,  would  be  to  incur  the  very  dan- 
ger the  statute  meant  to  avoid." 

This  decision  of  the  court  of  appeals,  and 
the  other  authorities  before  cited,  have  been 
disregarded  by  the  circuit  court.  For  the 
circuit  court  instructed  the  jury  that  if  they 
believed  from  the  evidence,  that  Malone 
directed  the  will  to  be  destroyed,  and  thought 
that  it  was  destroyed  as  requested,  then  the 
will,  so  far  as  it  related  to  the  personal  estate, 
was  revoked  in  law,  although  it  might  not  in 
fact  have  been  destroyed.  And  in  this 
instruction  the  appellants  insist  there  is 
manifest  error. 

The  other  instruction  is  a  very  curious  one, 
in  reference   to    the    evidence,    which 

366  tended  to  shew  that  the  *will  was  writ- 
ten on  one  sheet  of  paper,  and  the  cod- 
icil on  another,  that  the  will  was  left  with 
John  Y.  Mason  and  the  codicil  with  Eklmunda 
Mason,  and  that  the  will  and  codicil  were  in 
these  places  respectively  at  the  time  the  cod- 
icil was  destroyed.  The  instruction  is,  that 
if  the  jury  believe  from  the  evidence,  that 
Malone  intended,  at  the  time  of  destroying 
the  codicil,  thereby  to  destroy  or  revoke  the 
will,  in  that  case  the  destruction  of  the  codi- 
cil   was  a  revocation  of  both  the   will  aad 
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codicil.  Now,  if  the  two  papers,  instead  of 
heing  a  will  and  codicil*  had  been  duplicates 
of  the  same  will,  and  the  court  had  instructed 
the  jury  that  if  they  believed  that  the  dece- 
dent, at  the  time  of  destroying  one  copy, 
intended  thereby  to  revoke  the  will,  the  de- 
struction of  one  copy  was  in  such  case  a 
revocation  of  the  will,  such  an  instruction 
would  be  intelligible  enough.  But  when,  the 
two  papers,  in  difiPerent  places,  are  of  wholly 
di£ferent  tenor,  when  one  is  a  will  and  the 
other  a  codicil,  and  the  paper  destroyed  is 
not  the  will  but  the  codicil,  it  is  difficult  to 
comprehend  how  the  destruction  of  the  codi- 
cil can  be  a  revocation  of  the  will.  If  the 
will  were  destroyed,  then  the  codicil  being 
prima  facie  dependent  on  the  will,  the  can- 
cellation of  the  will  is  an  implied  revocation 
of  the  codicil.  1  Williams  on  Executors  76. 
But  there  is  no  foundation  for  the  converse 
of  this  proposition.  A  will  is  not  dependent 
on  the  codicil,  and  the  cancellation  of  the 
codicil,  so  far  from  being  a  revocation  of  the 
will,  is  evidence  rather  that  the  will  was 
intended  to  remain  as  it  was  before  that  cod- 
icil was  made.  If  the  intention  to  destroy  a 
will  be  not  sufficient  to  revoke  it  without  an 
act  destroying  it,  and  if  the  destruction  of  a 
codicil  in  one  place  does  not  of  itself  destroy 
the  will  in  a  different  place,  it  follows  that 
the  destroying  the  codicil,  no  matter  with 
what  intention,  is  not  a  revocation  of  the 
will.  Yet  the  circuit  court  instructed  the 
jury  otherwise.     And  it  was  this  instruction 

which    caused    the   verdict  that  was 
367     found.    *For  the  jury   have  declared 

that  their  verdict  resulted  from  the 
opinion  that  the  decedent,  in  the  act  of  de- 
stroying the  codicil  to  his  will,  intended 
thereby  to  revoke  or  destroy  the  will  also. 
With  the  verdict  that  was  found,  the  court 
of  chancery  ought  not  to  have  been  satisfied. 
It  was  without  evidence  to  support  it.  The 
declarations  of  the  testator,  deposed  to  by 
the  witnesses  of  the  plaintiffs  tended  merely 
to  shew  that  after  his  marriage  he  considered 
his  will  as  not  in  force,  and  intended  to  make 
a  will  providing  for  his  wife.  They  do  not 
shew  that  there  was  any  new  will  made,  or 
any  valid  act  of  revocation.  And  the  only 
other  evidence  adduced  against  the  will  con- 
sists of  statements  by  Weaver  and  dr.  Par- 
ham,  of  what  Edmunds  Mason  told  them  had 
passed  on  one  occasion  when  he  and  the 
decedent  were  together  The  admissibility 
of  such  evidence  as  this  is  very  questionable, 
Osgood  V.  The  Manhattan  Company,  3  Cow. 
623;  The  Hartford  B^nk  v.  Hart,  3  Day  493, 
especially  as  it  does  not  appear  that  Edmunds 
Mason,  was  called  on  and  refused  to  testify. 
See  opinion  of  Bayley,  J.,  in  The  King  v. 
The  Inhabitants  of  Hardwick,  11  East  590. 
Bnt  whether  admissible  or  not,  the  state- 
ments are  too  vague  and  uncertain  to  have 
much  weight  against  Edmunds  Mason, 
&od  they  are  entitled  to  still  less  against 
the  other  legatees.  They  certainly  ought 
oot  to  be  concluded  by  a  verdict  found 
vpon  the  statements  of  one  out  of  many 
l^^^tees  under  the  will,  detailed  second- 
hand, when  even  according  to  those 
statements    there  was     no  act    destroying, 


cancelling  or  obliterating  the  will.  But 
the  case  is  not  merely  one  in  which 
there  is  an  absence  of  evidence  on  the 
part  of  the  plaintiffs  to  establish  a  revoca- 
tion of  the  will.  The  testimony  of  several 
corroborating  witnesses,  adduced  by  the 
defendants,  and  relating  to  different  times 
and  conversations,  shews  the  sense  of  the 
testator,  long  after  the  act  of  destroying  the 
codicil,  that  the  will  was  a- subsisting 
368  will.  Bates  *v.  Holman,  3  Hen.  A 
Munf .  502.  Now  we  do  not  admit  that 
the  will  is  invalidated  by  an  intent  to  burn 
it,  even  if  such  intent  were  established,  (the 
will  itself  remaining  in  existence).  But  sup- 
pose the  testator  did  intend  it  should  be 
burnt,  yet  if  he  afterwards  knew  that  it  was 
in  existence,  and  intended  that  it  should 
stand  for  his  will,  evidence  of  this  removes 
the  effect  of  the  other  evidence  shewing  a 
previous  intent  to  destroy  the  will.  Burns 
V.  Burns,  4  Serg.  A  Rawle  297. 

In  every  aspect  of  the  case,  the  decree 
should  be  reversed  and  the  verdict  set  aside. 
And  then  the  question  will  be  whether  a  new 
trial  shall  t>e  directed,  or  the  bill  dismissed. 
The  bill  ought  to  state  such  facts  as, 
admitting  them  to  be  true,  are  sufficient  in 
law  to  make  the  will  invalid;  and  this  bill 
stating  no  such  facts,  we  insist  that  it  is  for 
that  reason  defective,  and  ought  therefore  to 
be  dismissed.  Moreover,  the  plaintiff  Frauky 
Wilkins,  and  the  children  of  mrs.  Wyche' 
and  mrs.  Davis,  having  by  such  cogent  acts 
recognized  the  validity  of  the  will,  and  the 
bill  stating  nothing  to  avoid  the  effect  of 
those  acts  of  recognition,  those  plaintiffs 
cannot  be  entertained  in  a  court  of  equity. 
And  then  the  objection  arises,  that  the  other 
plaintiffs  having  joined  with  themselves,  as 
coplain tiffs,  parties  who  ar^  not  entitled  to 
sue,  the  suit  cannot  be  sustained.  Cuff  v. 
Platell,  4  Russ.  242;  3  Cond.  Eng.  Ch.  Rep. 
651 ;  Makepeace  v.  Haythorne,  4  Russ.  244  ; 
3  Cond  Eng.  Ch.  Rep.  652 ;  The  King  of 
Spain  and  others  v.  Machado  and  others,  4 
Russ.  225  ;  3  Cond.  Eng.  Ch.  Rep.  643. 

Seddon  for  appellees.  The  instructions  of 
the  circuit  court  to  the  jury  declare,  that 
there  being  a  will  and  codicil,  the  mere 
destruction  of  the  latter  does  not  prima 
facie  involve  the  destruction  or  revoca- 
tion of  the  former,  nor  will  a  destruction  of 
the  codicil,  with  intent  at  some  future  time 
to  destroy  the  will,  revoke  the  will ; 
369  *but  that  a  destruction  of  the  codicil, 
with  a  design  by  such  act  of  destruc- 
tion to  vacate  and  cancel  the  whole  instru- 
ment, will  as  well  as  codicil,  will  revoke  and 
cancel  both  will  and  codicil.  This  principle 
applies  as  well  to  wills  of  realty  as  of  person- 
alty. Under  the  third  section  of  our  statute 
of  wills,  1  Rev.  Code,  p.  376,  which  follows 
as  to  this  matter  the  sixth  section  of  the  eng- 
lish  statute  of  frauds,  we  admit  that  no 
mere  declaration  of  intention  to  revoke  is 
sufficient ;  that  the  strongest  declaration  by 
words  in  praesenti  will  not  answer  ;  and  that 
the  intention  to  revoked  though  prevented 
from  being  carried  into  execution  by  fraud, 
will  be  wholly  unavailing.  We  admit,  in 
short,  that  there  must  be  either  a  written 
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revocation,  or  an  act  destroying,  cancelling 
or  obliterating  the  will.     But  an  act  may  be 
an   effectual  revocation,  though  the  will  be 
neither  totally  destroyed  nor  wholly  oblit- 
erated ;  there  may  be  a  slight  act,  only  can- 
celling a  part  or  obliterating  a  clause,  which 
will  yet  operate  to  revoke  the  will,   because 
done  with  that  intent :  while,  on  the  other 
hand,  the  most  positive  act  destroying  or 
obliterating  the  whole  instrument  will  be 
insufficient,  if  the  intent  to  revoke  be  want- 
ing.    Instances  of  total  cancellation  are  fur- 
nished in  the  cases  of  Scruby  v.  Fordham  and 
others,  1  Add.  74  ;  2  Eng.  Eccl.  Rep.  34,  and 
Moore  &c.  v.  Moore  Ac,  1  Phill.  375  ;  1  Eng. 
Eccl.  Rep.  109,  of  partial  cancellation,  in  the 
cases  of  Sutton  v.  Sutton,  Cowp.  812  ;  Swinb. 
Pt.  7,  §  16 ;  Larkins  and  others  v.   Larkins 
and  others,  3  Bos.  &  Pul.  16  ;  Short  v.  Smith, 
4  East  419.     In  all  the  cases,  cancelling  is 
regarded  as  an  ambiguous  act.     Burtenshaw 
v.  Gilbert,  Cowp.  52  ;  Smith  &c,  v.  Cunning- 
ham, 1  Add  448,  455 ;  2  Eng.  Eccl.  Rep.  175  ; 
Swinb.  Pt.  7,  §  16.     It  may  consequently  be 
explained    by   parol  evidence.     Opinion  of 
Roane,   J.,   in  Bates  v.  Holman,  3  Hen.  St 
Munf .  526.    And  the  slightest  act  will  revoke, 
where  it  appears  to  be  done  animo  revocandi. 
Bibb  V.  Thomas,  2  W.  Bl.  1043 ;  Boyd 
370      &c.  V.  Cook,  3  ♦Leigh  32.     The  conclu- 
sion  from  all  the  cases  is,  that  there 
must    be  some    act    of    cancellation ;    that 
whether  such  act  be  a  revocation  or  not,  de- 
pends on  the  intent ;  and  that  it  shall  either 
be  a  total  or  a  partial  revocation,  as  the  tes- 
tator intended.    Now  a  codicil  is  part  and 
parcel  of  the  will,  a  substantive  part  of  it, 
united  to  it,  whether  it  be  on  the  same  or  on 
a  separate  piece  of  paper.    Swinb.  15  ;  Bates 
V.  Holman,  3  Hen.  &  Munf.  525 ;  Acherley  v. 
Vernon,   Comyn   381 ;   Hill    v.   Chapman,   1 
Ves.  jun.  407 ;  Westcott  and  others  v.  Cady 
and    others,   5  Johns.    Ch.    Rep.   334.    The 
codicil  republishes  the  will,   and   gives  by 
implication  new  life  and  vitality  to  it.     The 
effect  of  the  codicil  is  to  make  the  will  speak 
as  of  the  date  of  the  codicil.     Beckford  v. 
Parnecott,   Cro.   Eliz.    493;  1  Wms.  Saund. 
277,  e. ;  Crosbie  v.   MacDougal,  4  Ves.   616. 
And  the  will  and  codicil  are  so  united  that 
the  cancellation   or  revocation  of  the   will 
revokes  prima  facie  the  codicil.     1  Williams 
on  Ex'ors  76.     But  this  presumption  may  be 
repelled,  as  in  Medlycott  v.  Assheton,  2  Add. 
229  ;  2  Eng.  Eccl.  Rep.  280     The  destruction, 
then,  of  the  codicil  must  be   placed  on   the 
same  ground  as  the  destruction  of  a  substan- 
tive and  independent  clause  of  a  will.     And 
as  the  destruction  of  part  of  the  will,  though 
a  revocation  prima  facie  of  only  that  part, 
may,  by  shewing  the  intent,  operate  as  a 
revocation   of  the  whole,  so,  though  the  de- 
struction    of  the  codicil  is  prima    facie  a 
revocation    of  the    codicil  only,   yet    upon 
shewing  the  intent,   it  may    operate  as  a 
revocation   of   the    will,   as   well  as  of  the 
codicil.     This  intent  sometimes  appears  from 
the  nature  of  the  provisions.     If,  for  exam- 
ple, there   be  a  particular  provision  in   the 
will,   and  the  codicil  contain  the  same  pro- 
vision,   a    destruction    of  the    codicil    will 
be  a   destruction  of  that  provision  in  the 


will.    Utterson  v.  Utterson,  3  Ves.  &  Beam. 

122.    Here  the  codicil  in  respect  to  the  slaves 

has  the  same  effect  as  the  residuary  clause, 

and  the  testator  at  least  intended  a  rev- 

371  ocation   pro  tan  to.    The  intent  *may 
also  be  to  revoke  the  whole,  and  may 

be  shewn  by  circumstances.  If  in  any  case 
the  destruction  of  a  codicil  with  intent  to 
revoke  the  will,  can,  upon  shewing  such  in- 
tent, have  the  effect  of  revoking  the  will,  it 
must  have  that  effect  here;  for  the  jury 
have  found  such  intent. 

II.  The  circuit  court  has  declared  that  the 
solemn  direction  by  a  testator  that  his 
will  should  be  destroyed,  and  his  belief  that 
it  was  destroyed  accordingly,  are  in  law  a 
revocation  of  a  will  of  personalty.  Before 
the  statute  of  frauds,  words  were  sufficient 
to  revoke  a  will  either  of  realty  or  person- 
alty. 1  Wms.  Saund.  278,  h. ;  Simpson  v. 
Kirton,  Cro.  Jac.  115.  The  provisions  of 
the  english  statute  are  in  1  Williams  on 
Ex'ors  59,  60.  The  Virginian  statute  is 
more  brief,  but*  to  the  same  effect ;  1  R.  C. 
p.  377,  i  9.  Under  these  statutes,  some- 
thing more  is  necessary  than  mere  words; 
but  less  will  do  than  would  be  required  to 
revoke  a  will  of  realty.  Words  accom- 
panied by  conduct  shewing  an  intent  to  re- 
voke, are  still  sufficient  to  revoke  a  will 
of  personalty.  The  whole  effect  of  the 
statute  is  to  prevent  a  revocation  of  such  a 
will  by  words  importing  a  present  intent 
to  revoke ;  but  the  direction  to  destroy  the 
will,  and  the  belief  that  it  is  destroyed  ac- 
cordingly, will  still  revoke  it.  Here  the  di- 
rection was  to  burn  the  papers  (will  as  well 
as  codicil),  and  the  codicil  was  actually 
burnt.  Such  a  direction  applicable  to  botb 
papers,  and  believed  to  have  been  complied 
with,  would  operate  as  a  revocation  of  a  will 
of  personalty  in  England,  and  must  have  the 
same  effect  here.  Doe  v.  Harris,  8  Adolph. 
&  Ell.  1 ;  35  Eng.  Com.  Law  Rep.  302.  This, 
it  is  true,  was  a  case  of  copyhold  lands, 
which  do  not  strictly  come  within  the  stat- 
ute of  frauds  relating  to  realty;  but  what 
will  revoke  a  will  of  copyholds  will  revoke 
a  will  of  personalty.  The  decisions  in  the 
ecclesiastical  courts  shew  clearly,  that 
though  words  will  not  revoke,  yet  intention 
manifested  by  conduct  will.     Walcott 

372  V.  Ochterlony,  *1  Curteis  580;  6  Eng. 
Eccl.  Rep.  398.     And  on  this  subject 

the  ecclesiastical  law  is  our  law.  Redford*s 
adm'r  v.  Peggj'  and  others,  6  Rand.  316; 
Worsham's  adra'r  v.  Worsham's  ex'or,  5 
Leigh  589.  In  the  case  of  Boyd  &c.  v. 
Cook,  3  Leigh  32,  relied  upon  on  the  other 
side,  the  attention  of  judge  Carr  was  con- 
fined to  the  claase  of  the  statute  relating  to 
wills  of  realty,  and  the  case  does  not  over- 
rule the  doctrine  of  the  ecclesiastical 
courts,  that  conduct,  with  present  intention 
to  revoke,  will  amount  to  revocation. 

It  is  not  proper  to  consider  the  act  of  1835, 
(Sess.  Acts  1834-5,  p.  43,  ch.  60,)  a« 
changing  the  mode  of  revocation.  At 
common  law,  every  instrument  not  un- 
der seal  was  capable  of  being  orally  dis- 
pensed with.  After  a  will  was  required  to 
be  in  writing,  it  might   have  been  revoked 


284 


I  ROB. 


MAI,0NS*S  ADM*R  and  OTHBRS  V,  HOBBS  AND  Othbrs.      .  373,  374,  375 


bj  words  nntil  the  statute  of  frauds.  1 
Roberts  on  Wills,  ch.  2,  p.  193.  And  it 
must  still  be  capable  of  being  revoked  in  any 
manner  which  the  statute  allows.  The 
requisition  of  greater  formalities  in  the  exe- 
cution cannot  of  itself  impose  greater  for- 
malities in  the  revocation. 

ni.  Parol  evidence  is  clearly  admissible 
to  shew  the  intent  with  which  an  act  was 
done ;  and  for  this  purpose  declarations  ac- 
companying the  act,  or  made  subsequently, 
may  be  received.  Then  as  to  the  declara- 
tions of  Edmunds  Mason,  though  it  is  true 
that  a  party  to  a  suit  cannot  be  compelled 
to  give  evidence,  yet  declarations  of  any 
party  contrary  to  his  interest  may  be  re- 
ceived. The  King  v.  Inhabitants  of  Har- 
wick,  11  East  578;  Burton  &c.  v.  Scott  &c., 
3  Rand.  399.  Such  evidence  is  received  on 
the  principle  that  the  statements  are 
against  the  interest  of  the  party,  and  that 
he  cannot  t>e  compelled  to  testify. 

IV.  This  being  a  case  of  conflicting  evi- 
dence, was  peculiarly  proper  for  a  jury.  The 
verdict  should  not  be  set  aside  merely  be- 
cause the  judges    would,    if   on    the   jury, 

have  found  differently. 
373  *V.  There  was  no  necessity  to  set 
forth  in  the  bill  the  grounds  of  the 
proceeding.  All  that  is  necessary  is  to  set 
forth  what  entitles  the  plaintiffs  to  the  re- 
lief required.  Besides,  there  was  no  de- 
murrer on  this  ground,  but  an  answer. 
Had  there  been  both  demurrer  and  answer, 
the  answer  would  have  overruled  the  de- 
murrer. Jones  V.  Karl  of  Strafford,  3  P. 
Wms.  81 ;  Clark  v.  Phelps  and  others,  6 
Johns.  Ch.  Rep.  214. 

VI.  It  is  no  objection  to  a  suit  that  the 
title  of  one  of  the  plaintiffs  is  destroyed, 
provided  there  remains  on  the  record  a 
plaintiff  whose  title  to  relief  is  consistent 
with  the  claim  of  the  other,  and  is  not 
affected  by  its  failure.  The  authorities 
cited  on  the  other  side  are  not  applicable, 
because  there  the  plaintiffs  claimed  a  joint 
demand  arising  out  of  contract,  and  either 
the  claim  had  no  existence,  or  it  was  joint. 
Such  cases  are  analogous  to  those  at  com- 
mon law,  where  plaintiffs  suing  on  a  con- 
tract alleged  to  be  made  with  them  jointly, 
most  sustain  the  demand  as  alleged.  But 
here  there  are  separate  and  distinct  inter- 
ests, and  the  utmost  that  would  be  proper 
would  be  to  dismiss  the  bill  as  to  the  party 
having  no  interest.  But  in  fact  there  is 
an  interest  existing  in  all  the  plaintiffs, 
either  as  devisees  and  legatees,  or  as  heirs 
and  distributees.  The  ground  is  merely 
that  there  is  an  equitable  bar,  not  that  any 
of  the  plaintiffs  ought  not  to  be  parties. 
And  the  objection  moreover  is  not  made  by 
plea,  but  only  by  the  answer.  It  is  like 
the  case  of  an  answer  setting  up  that  one 
of  the  plaintiffs  is  paid.  Story's  Eq.  PI.  S 
203;  Wilkinson  v.  Parry,  4  Russ.  272; 
3Cond.  Eng.  Ch.  Rep.  662.  The  case  of 
Dickinson  v.  Davis  and  others,  2  Leigh  401, 
is  also  an  authority  against  the   objection. 

Robinson  adverted  to  the  two  cases  relied 
open  as  establishing  that  words  accom- 
panied by  conduct  shewing  an  intention  to 


revoke  are  sufficient.     He   remarked,    that 
from  the  opinion  in  Doe  v.  Harris,  35 

374  Eng.  C.  L.  R.  *302,  it  appeared,  that 
the  statute    of  frauds  was  held  not  to 

apply,  and  the  conduct  in  that  case  was 
considered  as  equivalent  to  words,  and  as 
revoking  because  words  would  have  been 
sufficient  to  revoke.  The  other  case,  (Wal- 
cott  V.  Ochterlony,  6  Eng.  Eccl.  Rep.  398.) 
he  said  must  have  been  decided  upon  the 
ground  that  there  was  such  a  writing  as 
satisfied  the  requisitions  of  the  statute;  the 
ecclesiastical  courts  going  farther  in  hold- 
ing particular  writings  sufficient,  than  the 
courts  of  Virginia  would  go.  But  here 
there  is  no  writing,  and  it  is  conceded  that 
mere  words  will  not  do. 

Gholson  for  the  appellees.  Though  the  3d 
section  of  our  statute  points  out  the  only 
modes  which  a  will  of  realty  may  be  re- 
voked, it  is  not  true  that  every  way  in 
which  a  will  of  personalty  may  be  revoked 
is  prescribed  by  the  9th  section.  This  sec- 
tion only  declares  that  a  subsequent  will, 
codicil  or  declaration,  in  order  to  revoke, 
must  be  in  writing;  which  is,  in  substance, 
that  a  will  of  personalty  shall  not  be  re- 
voked by  words  only.  The  destruction  of  a 
will  of  realty  must  be  in  the  presence  of 
the  testator.  Will  it  be  contended  that  the 
burning  a  will  of  personalty  by  direction  of 
the  testator,  though  not  in  his  presence,  is 
not  a  valid  revocation?  Surely  not.  The 
mere  declaration  **I  revoke  my  will,"  the 
mere  attempt  to  make  a  nuncupative  will, 
will  not  revoke  a  will  of  personalty.  These 
are  mere  words.  But  a  positive  direction  to 
destroy  is  the  act  of  the  testator,  and  if 
carried  into  effect,  is,  so  far  as  relates  to 
personal  estate,  a  valid  revocation.  And  a 
testator  having  the  right  to  revoke  in  this 
way,  if  a  fraud  be  practised  upon  him,  the 
will  nevertheless  will  stand  revoked  as  to 
chattels.  It  is  certain  that  Malone  burnt, 
or  caused  to  be  burnt  in  his  presence*  the 
codicil  to  his  will.  This  was  no  declara- 
tion ;  it  was  a  solemn  act.  Was  this  act 
done  in  obedience  to  his  orders  to  destroy 
his  will?    If  so,  upon  what  principle 

375  can  it  be  contended  *that  this   would 
be  a   revocation    by   words  only?   or 

in  what  respect  would  this  revocation  vio- 
late either  the  letter  or  spirit  of  the  9th 
section?  It  was  no  will,  no  codicil,  no 
declaration,  but  an  act  of  the  most  unequiv- 
ocal character.  The  remark  quoted  from 
the  opinion  of  judge  Carr  in  Boyd  &c.  v. 
Cook,  3  Leigh  32.  is  made  upon  the  3d  sec- 
tion,  and  the  attention  of  the  court  in  that 
case  was  not  directed  to  the  9th  section. 
The  question,  moreover,  judge  Carr  said 
would  be  considered  still  open.  Walcott  v. 
Ochterlony,  6  Eng.  Eccl.  Rep.  398,  should 
therefore  have  the  weight  to  which  it  is 
entitled,  unimpaired  by  the  opinion  in  Boyd 
Ac.  V.  Cook.  And  the  point  of  that  case 
is,  that  there  was  a  present  intention  abso- 
lutel3'  to  revoke,  manifested  by  something 
more  than  mere  words. 

Then  as  to  the  other  instruction.  No 
witness  (except  Youn^,  whose  testimony 
was  disregarded  by  the  jury)  proves  that  the 
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will  had  ever  been  in  John  Y.  Mason's  pos- 
session at  all,  and  he  does  not  prove  that  it 
was  there  at  the  destruction  of  the  codicil. 
But  wherever  the  will  might  in  fact  be,  it 
is  certain  that  Malone  thought  the  will,  as 
well  as  the  codicil,  was  in  the  possession 
of  Edmunds  Mason,  when  he  ordered  him  to 
destroy  '* those  papers.''  Malone  thought 
so  on  the  very  night  of  his  death,  when  he 
called  upon  his  brother  in  law  to  take 
charge  of  his  affairs.  He  thought  so  on 
the  occasions  when  he  told  his  friends  and 
companions  he  had  no  will.  Is  the  instruc- 
tion wrong?  A  codicil  being  part  of  the 
will,  and  the  destroying  a  part  of  the  will 
animo  revocandi  being  a  sufficient  revoca- 
tion of  the  whole,  it  follows  that  the  de- 
stroying the  codicil,  with  intent  to  revoke 
the  will  as  well  as  codicil,  is  a  revocation 
of  both.  Where  there  are  duplicates  of  a 
will,  and  one  is  in  the  possession  of  the 
testator  and  the  other  in  possession  of  a 
friend,  the  fact  that  the  one  is  missing 
from  the  testator's  possession  works  a  rev- 
ocation of  the  other.  4  Kent's  Comm. 
531 ;  Colvin  v.  Fraser  Ac. ,  2  Haggard 
376  266;  *4  Eng.  Eccl.  Rep.  113;  Boughey 
V.  Moreton,  2  Lee  532;  6  Eng.  Eccl. 
Rep.  231;  Onions  v.  Tyrer,  2  Vern.  742;  S. 
C. ;  1  P.  Wms.  346.  Much  stronger  is  the 
case  where  a  codicil  is  destroyed  with  the 
belief  and  for  the  purpose  of  revoking  and 
destroying  the  will. 

Upon  the  other  points,  Gholson  enforced 
the  views  presented  by  Seddon.  If  the 
instructions  of  the  court  were  right,  the  ver- 
dict of  the  jury,  he  insisted,  was  not  with- 
out evidence  to  sustain  it.  The  bill  was 
clearly  sufficient ;  for  upon  it  the  court  was 
obliged  to  direct  the  issue,  and  the  decision 
of  the  question  could  not  be  withdrawn  from 
the  jury,  by  demurrer  to  evidence  or  in  any 
other  way.  And  there  was  no  such  im- 
proper joinder  of  plaintiffs  as  had  been  ob- 
jected. Suppose,  he  said,  all  the  legatees 
of  an  estate  sue  an  executor,  and  he  files 
with  his  answer  receipts  in  full  from  sev- 
eral of  the  plaintiffs,  this  surely  would  not 
cause  the  bill  to  be  dismissed  as  to  the 
others.  The  principle  contended  for  only 
applies  where  a  plaintiff  joins  with  him 
others  who,  according  to  their  own  shewing, 
are  not  entitled  to  sue. 

Macfarland,  in  reply,  argued,  that  this 
case  strikingly  vindicated  the  wisdom  of 
the  law  which  protected  last  wills  and  tes- 
taments from  the  frail  memories  and  the 
machinations  of  witnesses.  There  was  in 
truth  nothing  to  authorize  a  grave  suspi- 
cion that  the  testator  intended  to  destroy  his 
will,  or  directed  it  to  be  destroyed.  The 
only  foundation  for  such  an  opinion  was 
the  report  by  one  of  the  witnesses,  of  a 
conversation  held  by  him  with  a  legatee ; 
and  even  that  was  to  be  sought  for,  not  in 
the  general  accuracy  of  the  report,  but  in 
its  minute  and  exact  precision  as  to  the 
terms  employed  by  the  legatee.  It  would 
be  better  to  annul  the  law,  than  admit  of 
exceptions  broad  enough  to  sanction  such 
an  experiment.  The  admissions  of  the  leg- 
atee were    not    evidence.     But    admitting 


them,  and  granting  the  instructions, 

377  *the  evidence  was  not  only  too   loose 
and   imperfect    to   justify   a    verdict 

againbt  the  will,  but  should  have  induced 
an  opposite  finding. 

2.  Parol  evidence,  he  said,  was  admissible 
to  ascertain  the  intent  of  an  equivocal  can* 
cellation  or  partial  destruction,  so  as  to 
determine  whether  the  act  was  done  for  the 
purpose  of  revoking  the  will  altogether  or 
only  in  part,  or  was  accidental,  and  so  was 
not  designed  to  have  either  operation.  Bat 
an  app  irent  partial  destruction  was  nec- 
essary, to  lay  a  foundation  for  the  admis- 
sion of  such  evidence;  which  had  never 
been  received  to  dispense  with  the  factum 
of  destruction,  or  to  make  it  out  when 
the  instrument  exhibited  no  traces  of  it 
To  allow  evidence  to  impeach  a  will  at 
destroyed,  whilst  the  appearance  of  the 
instrument  refuted  the  pretension,  would 
leave  it  wholly  at  the  mercy  of  witnesses. 
The  necessity  of  an  apparent  act,  tend- 
ing to  destruction,  was  shewn  by  all  the ' 
cases.  It  was  sufficient  to  refer  to  Read 
V.  Harris,  33  Kng.  Com.  I^aw  Rep.  57, 
when  they  arc  collected. 

The  general  rule  was  admitted;  but  it 
was  still  contended  that  the  destruction  of 
the  codicil,  to  which  the  testator  assented, 
furnished  the  act  or  factum  required  to  let 
in  the  evidence ;  upon  the  ground  that  the 
codicil  was  part  of  the  will,  and  that  the 
rule,  properly  understood,  required  nothing 
more  than  some  significant  act  with  which 
to  connect  the  evidence.  The  answer  was, 
that  the  factum  which  alone  authorized  a 
recourse  to  evidence,  was  something  which 
had  impressed  itself  on  the  will,  and  nat- 
urally suggested  an  enquiry  as  to  the  intent 
wherewith  it  was  done ;  not  something  which 
the  evidence  brought  to  light,  and  which, 
without  it,  would  be  unknown.  Any  other 
hypothesis  involved  the  absurdity  of  admit- 
ting evidence  to  prove  the  factum,  at  the 
same  time  that  the  ascertained  existence  of 
the  factum  was  a  prerequisite  to  the  admis- 
sion of  evidence.  The  argument  ran  in 
a    circle.      It    was   plain    that   there 

378  *waa   no   practical,    sensible    restric- 
tion on  the  introduction  of   evidence, 

unless  it  be  confined  to  marks  or  indica- 
tions uf  destruction  apparent  on  the  will. 
So  the  rule  had  hitherto  been  expounded; 
and  every  consideration  of  policy  was  op- 
posed to  any  relaxation  of  it.  The  argument 
founded  on  Doe  v.  Harris  and  Walcott  ▼. 
Ochterlony  had  been  already  answered ;  and 
he  enforced  the  views  taken  by  Robinson  of 
those  cases.  The  idea  of  a  factum,  of 
which  there  was  no  trace  on  the  instru- 
ment, serving  to  let  in  parol  proofs,  implied 
the  efficiency  of  typical  cancellation  and 
destruction.  It  had  no  foundation  in  au- 
thority or  principle. 

It  was  not  denied  that  a  codicil  was  part 
of  a  will.  Still  the  will  was  independent 
of  the  codicil,  and  would  remain  effectual 
notwithstanding  its  cancellation.  Such  was 
the  general  rule.  In  the  present  instance 
the  will  and  codicil  were  on  differeut 
papers,   committed   to   separate    custodies. 


286 


r" 


I  ROB. 


Mau>nb'S  Adm*r  and  Othbrs  v.  Hobbs  and  Othkrs.       379,  380,  381 


and  when  the  codicil  was  burned,  it  was  not 
in  the  power  of  the  testator  to  destroy  the 
will  if  he  had  so  wished.  The  will  bore  no 
marks  of  the  testator's  dissatisfaction  with 
any  of  its  provisions,  and  was  to  all  ap- 
pearance exactly  such  as  might  have  been 
expected  if  the  testator  remained  contented 
with  it.  Upon  its  face  it  was  a  complete 
and  perfect  instrument.  The  simple  act  of 
destroying  the  codicil  raised  no  presump- 
tion against  the  efficacy  of  the  will. 
And  then  the  question  was,  whether  it  was 
admissible  to  prove  the  intent  or  impression 
of  the  testator  as  to  the  will,  so  as  to  ex- 
tend the  act  of  destruction  to  that?  in  other 
words,  whether  the  evidence  of  witnesses, 
unaided  by  any  inherent  indications,  was 
competent  to  prove  that  the  will  had  been 
renounced?  The  question  could  admit  of 
none  but  a  negative  answer.  The  case  of 
Dtterson  v.  Utterson,  relied  upon  by  the 
opposite  counsel,  was  In  perfect  harmony 
with  the  rule.  It  proceeded  on  the  ground 
that  the  cancellation  of  the  codicil  evinced 
a  change  in  the  testator's  purposes 
379  towards  his  disinherited  *son ;  and 
that  the  intent  to  provide  for  him, 
implied  thereby,  ought  to  prevail  over  the 
correlative  clause  of  the  will.  The  cancel- 
lation of  the  codicil  connected  itself  by  in- 
ternal evidence  with  the  will ;  and  the  case, 
therefore,  was  not  an  authority  for  the  ap- 
pellees. 

3.  He  insisted  that  the  bill  was  imperfect 
in  respect  to  all  the  requisites  of  a  bill  in 
equity,  and  ought  to  have  been   dismissed. 

BALDWIN,  J.  The  spirit  of  our  statute 
law  in  regard  to  the  making  and  revocation 
of  wills,  is,  to  restrain  parol  testimony  on 
the  subject  within  the  narrowest  practicable 
limits.  Hence  the  solemnities  of  writing, 
signature,  attestation.  Revocations  by 
cancelling  or  destroying  the  instrument 
arise  naturally  from  the  custody,  control 
and  dominion  of  the  testator.  Prescribed 
formalities  in  regard  to  them  would  be  of 
little  value,  and  would  involve  the  neces- 
sity, in  the  event  of  nonobservance,  of  re- 
sorting to  parol  testimony  for  the  purpose 
of  setting  up  and  establishing  the  ruined 
instrument ;  one  of  the  very  evils  intended 
to  be  guarded  against.  Still,  however,  the 
statutes  are  not  without  their  efficacy  in 
relation  to  these  as  well  as  the  other  modes 
of  revocation,  by  excluding  the  evidence  of 
witnesses  as  to  the  conduct  and  declarations 
of  the  testator,  except  so  far  as  they  bear 
npon  the  permitted  acts  of  revocation.  This 
is  obvious  from  the  consideration,  that,  as 
nothing  can  supply  the  want  of  the  acts  of 
revocation,  so  nothing  can  extend  them 
beyond  the  legal  import  and  efiFect  of  the  acts 
themselves.  The  act,  however,  of  cancel- 
lation or  destruction  necessarily  presents 
enquiries  calling  for  or  permitting  the  ex- 
amination of  parol  proofs  to  a  very  consid- 
erable extent.  The  mere  act  most  usually 
establishes  itself;  for  if  a  will  which  had 
been  executed  by  the  testator,  and  retained 
in  his  custody,  be  found  cancelled  at  his 
death,  or  after  diligent,  enquiry  cannot 
be   found    at     all,     the     legal     presump- 


380  tion  *is  that  it  was  cancelled   or  de- 
stroyed   by    himself.     But    then    this 

presumption  is  liable  to  be  repelled  by 
proof  that  the  act  of  cancellation  or  de- 
struction was  done  by  some  one  else,  with- 
out his  knowledge  and  consent.  So  too,  as 
the  mind  of  the  testator  must  accompany 
his  physical  act,  every  such  case  is  open  to 
proof  of  a  mistake  in  point  of  fact:  as  if  he 
were  to  throw  ink  upon  his  paper  instead  of 
sand,  or,  having  two  wills  by  himof  difiFer- 
ent  dates,  should  direct  one  of  them  to  be 
cancelled  or  burnt,  and  the  person  so  di- 
rected should  through  misapprehension  or 
inadvertence  cancel  or  burn  the  other.  Still 
further,  if  the  act  in  question  be  not  a  sub- 
stantive, independent  act,  but  dependent 
upon  another,  the  whole  forming  together 
one  transaction,  we  must  look  to  the  entire 
design  and  purpose,  in  order  to  ascertain 
whether  a  revocation  has  been  accom- 
plished. Thus,  where  a  testator  knowingly 
cancels  or  destroys  his  will,  but  with  the 
belief  that  he  has  substituted  or  is  about 
to  substitute  another  in  its  place,  which 
consequential  or  preliminary  object  is  de- 
feated by  some  accident  or  mistake,  prevent- 
ing the  execution,  or  the  complete  and  per- 
fect execution,  or  the  valid  effect  of  the  new 
will;  in  such  cases,  the  work  of  revocation 
is  incomplete  and  ineffectual.  The  purpose 
must  concur  with  the  act.  And  in  this 
sense  it  is  that  there  must  be  the  animus 
revocandi;  the  purpose  to  revoke  by  the 
adopted  mode  of  revocation.  But  the  pur- 
pose alone  is  unavailing,  without  perform- 
ance of  the  act  itself.  A  general  intent  of 
the  testator  to  alter  his  will,  or  change  the 
disposition  of  his  estate ;  a  particular  de- 
sign to  cancel  or  destroy  it;  an  abortive 
attempt  to  do  the  very  act  in  question, 
even  though  prevented  by  accident,  fraud  or 
violence,  do  not  affect  the  legal  validity  of 
the  instrument.  The  will  must  be  can- 
celled or  destroyed.  How  far  the  work  of 
destruction  must  proceed,  is  not  yet 
settled.  It  would  seem  that  where  the  tes- 
tator has  done  all  that  he  designed  to 

381  do  for  the  purpose  of  actual  Mestruc- 
tion,  and  believes  that  he  has  ac- 
complished it,  a  literal  compliance  with 
the  statute  is  not  indispensable,  Moore  &c. 
V.  Moore  Ac,  1  Phill.  375.  A  slight  tearing 
and  burning  were  held  sufficient  in  Bibb 
V.  Thomas,  2  W.  Black.  1043.  A  mere 
scorching  of  the  envelope,  not  extending 
to  the  will  it  embraced,  was  held  insuffi- 
cient in  Reed  v.  Harris,  33  Eng.  Com.  L. 
R.  57.  However  this  may  be,  I  think  it 
clear  that  a  cancellation  or  destruction,  to 
effect  a  revocation  of  the  whole  instrument, 
must  be  directed  against  the  whole,  or  an 
essential  part  of  it;  otherwise  it  can 
amount  only  to  that  partial  cancellation  or 
obliteration  so  well  established  as  being  a 
revocation  pro  tanto  only.  Swinb.  Ft.  7,  { 
16 ;  1  Williams  on  Bx'ors  73 ;  Scruby  v. 
Fordham  &c.j  1  Add.  78.  If  a  will,  whether 
written  on  one  sheet  of  paper  or  several 
sheets,  be  torn  up  by  the  testator,  or  thrown 
into  the  fire,  then  it  is  manifest  that 
the   act  of  destruction   is  directed  against 
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the  ivhole  instrument,  though  only  a  part 
be  destroyed,  and  that  part  a  codicil  only; 
but  if  the  testator  cancels  or  obliterates  a 
particular  clause,  or  destroys  one  of  the 
sheets,  retaining-  and  preserving  the  rest, 
then  his  purpose  to  destroy  a  part  only  is 
equally  clear,  and  the  sole  question  is  as  to 
the  validity  and  effect  of  what  remains  un- 
eradicated ;  a  question  which  may  occur  as 
to  the  whole  residue  of  the  instrument,  or 
(as  in  Sutton  v.  Sutton,  Cowp.  812;  Lar- 
kins  &c.  V.  Larkins  &c.,  3  Bos.  A  Pull.  16; 
Short  V.  Smith,  4  East  419,)  as  to  the  resi- 
due of  a  particular  clause. 

In  the  case  before  us,  it  was  physically 
impossible  that  the  act  of  destruction  in 
question,  the  burning  of  the  codicil,  could 
have  been  directed  against  the  bill,  inas- 
much as  the  will  was  not  present  but  in  a 
different  custody.  And  yet  the  court  in- 
structed the  jury,  that  if  the  testator  in- 
tended, at  the  time  of  destroying  the  codicil, 
thereby  to  revoke  the  will,  in  that  case  the 
destruction   of  the  codicil  was  a  revocation 

of  both  the  will  and  the  codicil.  If  this 
382      be  correct,  it  must  be  either  ^because 

a  codicil  is  so  essential  a  part  of  a 
will  that  its  revocation  necessarily  involves 
the  revocation  of  the  will,  (a  ground  too 
palpably  wrong  to  require  discussion,  and 
not  assumed  by  the  appellees'  counsel,  nor 
by  the  circuit  court) ;  or  because  the  destruc- 
tion of  a  codicil,  without  any  the  slightest 
destruction  of  the  will,  or  any  attempt  to 
destroy  it,  or  even  an  intent  to  destroy  it, 
must  have  the  effect  of  revoking  the  will, 
if  so  intended  by  the  testator.  This  last 
proposition,  it  seems  to  me,  requires  but 
little  consideration  after  what  has  been  al- 
ready said.  To  place  it  in  the  strongest 
light  for  the  appellees,  let  us  suppose  that 
the  testator,  at  the  time  of  burning  the 
codicil,  expressly  declared  that  he  did  it 
with  intent  thereby  to  revoke  the  will. 
Could  it  have  that  effect?  The  will  itself 
was  in  no  wise  cancelled  or  destroyed,  but 
remained  perfect  and  entire,  indestructi- 
ble and  intangible  by  the  act  in  question. 
Then  is  it  not  obvious,  that  if  revoked,  it 
must  have  been  by  the  sole  efBcacy  of  the 
testator's  parol  declaration,  directly  in  the 
teeth  of  the  statute? 

The  argument  of  the  appellees'  counsel 
is,  that  the  question  of  revocation  is  in  some 
degree  a  question  of  intention,  and  the  act 
of  cancellation  or  destruction  an  equivocal 
act,  which  must  be  done  with  an  intention 
to  revoke;  and  therefore,  that  though  a 
partial  cancellation  or  destruction  is  prima 
facie  a  partial  revocation,  yet  by  the  in- 
tent of  the  party  it  may  be  extended  to  a 
total  revocation.  The  premises  are  true, 
but  do  not  warrant  the  conclusion.  The 
intent  to  revoke  must  concur  with  the  act 
of  revocation,  but  cannot  go  beyond  it, 
being  limited  by  law  to  the  act  itself.  We 
must  not  confound  the  intent  to  do  the 
physical  act  of  cancellation  or  destruction, 
with  the  intent  to  produce  thereby  the  legal 
effect  of  revocation.  When  the  intent  to  do 
the  physical  act  concurs  with  the  act  itself, 
it  then  becomes  an  act   of  revocation ;  and 


when  the    intent    to  revoke    concurs   with 
the  act  of  revocation,  if  then  becomes 

383  *a  legal  revocation.     When    the  oon- 
curring  physical  act  and  intent  to  do 

it  are  partial  only,  we  have  merely  a  par- 
tial act  of  revocation,  and,  as  regards  that 
act,  the  testator  designs  to  do  no  more ;  and 
thus  the  question  is  presented,  whether  a 
partial  act  of  revocation  can  accomplish  a 
total  revocation?  a  question  which  is  an- 
swered by  merely  stating  it. 

In  this  view  of  the  subject,  it  avails  the 
learned  counsel  nothing  to  prove,  from 
reason  or  authority,  that  a  codicil  is  to  be 
taken  as  a  part  of  the  will ;  for  still  it  isa 
case  of  partial  revocation.  The  argument 
is,  however,  stronger  against  total  revoca- 
tion, where  the  act  of  cancellation  or  de- 
struction is  applied  to  the  codicil,  than 
where  it  is  applied  to  a  part  only  of  the 
will ;  for  the  part  of  the  will  cancelled  or 
obliterated  may  be  essential  to  the  validity 
of  the  rest,  which  can  never  be  as  regards 
the  codicil  relatively  to  the  will.  The 
codicil  is  a  part  of  the  will  for  construction 
and  testamentary  disposition,  but  not  for 
execution,  nor  for  revocation,  when  that  is 
applied  to  the  codicil.  It  is  a  branch  not 
essential  to  the  existence  of  the  tree,  but 
which  can  have  itself   no  distinct    vitality. 

In  my  opinion,  therefore,  the  instruction 
in  question  violates  both  the  letter  and  the 
spirit  of  the  statute,  and  is  fraught  with 
all  the  evils  of  parol  revocations.  There 
can  be  no  stronger  illustration  of  the  mis- 
chievous effects  of  such  a  doctrine  than  is 
furnished  by  this  very  case,  which  was 
made  to  turn  upon  the  hearsay  testimony  of 
two  witnesses  to  prove  admissions,  by  one 
of  the  devisees,  of  expressions  useid  by  the 
testator,  which  derive  their  whole  force 
from  the  very  looseness  of  the  terms  em- 
ployed. 

The  attempt  to  sustain  this  doctrine  by 
authority  has  completely  failed.  No  case 
has  been  produced  in  which  It  has  been  held 
that  a  revocation  of  a  codicil,  with  whatever 
intent  or  in  whatever  mode,  has  operated 
as    a    revocation    of    the    will.     The 

384  case  cited  of  *Utterson    v.    TJtterson, 
3  Ves.  A  Beam.  122,  it  seems  to  me  is 

not  in  point.  There  a  father,  after  having 
made  his  will,  being  displeased  with  his 
son,  by  an  interlineation  of  his  will  ex- 
cluded him  from  all  share  in  his  property 
but  one  shilling,  and  also  by  a  codicil, 
made  for  that  purpose,  declared  his  determi- 
nation to  the  same  effect;  but  afterwards 
being  reconciled  to  his  son,  the  testator 
cancelled  the  codicil  by  drawing  his  pen 
across  it,  but  the  interlineation  was  left 
standing  in  the  will:  and  it  was  held  that 
the  cancellation  of  the  codicil  had  the 
effect  of  cancelling  the  interlineation.  The 
obvious  principle  of  this  decision,  I  think, 
is,  that  the  interlineation  and  the  codicil 
were  parts  of  the  same  transaction,  and  to 
be  regarded  as  an  entire  act  for  the  same 
identical  purpose;  and  that  the  revocation 
of  the  codicil  was  as  much  a  revocation  of 
the  interlineation,  as  the  revocation  of  a 
will  is  of  its  counterpart. 
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will,  if  it  be  not  complied   with,    is   not   a 

cancellation  or  destruction.     Revocation  by 

cancellation   or  destruction,    equally 

386  applicable  to  wills  of  personalty  *and 
realty,  is  recognized    by   the   english 

statute  of  frauds,  and  our  statute  of  wills, 
in  regard  to  revocations  of  devises  of  real 
estate.  And  in  the  language  of  Cole-^ 
ridge,  J.,  in  Reed  v.  Harris,  33  Eng.  Com. 
Law  Rep.  61,  **the  kind  of  construction 
which  has  been  insisted  upon  would  lead  to 
a  repeal  of  the  statute  on  this  subject,  step 
by  step.  The  statute,  for  wise  purposes, 
does  not  leave  the  fact  of  cancellation  to 
depend  on  mere  intent,  but  requires  defi- 
nite acts.  In  the  making  of  a  will,  if  the 
proper  signatures  were  not  affixed,  no  ex-' 
planation  of  the  want  of  signatures  could  be 
received ;  and  so  where  a  will  has  been 
made,  to  revoke  it  there  mudt  be  some  act 
coupled  with  the  intention,  to  bring  the 
case  within  the  sixth  section."  The 
learned  judge  of  course  refers  to  the  acts  of 
cancellation  or  destruction  mentioned  in 
the  6th  section  of  the  english  statute.  The 
counsel  for  the  appellees,  however,  contend 
that  the  statute  prohibiting  verbal  revoca- 
tions, that  is  to  say,  requiring  revocations 
by  words  to  be  in  writing,  does  not  apply 
to  acts  evidencing  an  intention  to  revoke, 
though  falling  short  of  cancellation  or  de- 
struction. There  is  no  argument  for  this, 
founded  in  reason  or  policy ;  and  no  author- 
ity that  I  am  apprized  of.  The  casf*s  cited 
do  not  warrant  the  proposition.  That  of 
Walcott  V.  Ochterlony,  6  Eng.  Ecc.  Rep. 
398,  was  one  of  written  directions  to  destroy 
a  will,  which  were  treated  as  an  actual  rev- 
ocation in  writing.  Reed  v.  Harris,  35 
Eng.  Com.  Law  Rep.  301,  was  a  case  of 
copyhold,  which  was  held  not  to  be  within 
the  statute  of  frauds,  and  therefore  the  will 
liable  to  revocation,  as  at  common  law,  by 
words  of  present  revocation,  or  acts  equiva- 
lent thereto. 

And  here  again  this  case  strongly  illus- 
trates the  danger  of  parol  revocations  of 
wills.  This  part  of  the  case  was  made  to 
turn  upon  the  testator's  unfounded  belief, 
supposed  to  be  proved  by  the  hearsay  evi- 
dence of  loose  expressions   above   al- 

387  luded  to,  that  the  will    was  *actually 
present  at  the  time,  so   as  to  connect 

that  belief,  and  the  inferred  direction  in  re- 
lation to  the  will,  with  the  burning  of  the 
codicil.  If  we  were  to  lose  sight  of  the  legal 
barriers,  that  is  to  say,  the  solemn  forms 
and  decisive  acts  prescribed  by  law,  what 
security  could  we  have  against  the  corrup- 
tions, and  blunders,  and  inaccuracies  of 
witnesses  in  relation  to  the  testamentary 
dispositions  of  estates? 

Without  considering  the  objection  made 
by  the  appellants*  counsel  to  the  evidence, 
given  without  opposition  on  the  trial,  of 
the  admissions  made  by  mr.  Mason,  one 
of  the  devisees,  in  regard  to  statements  of 
the  testator  in  conversation  with  him,  I  am 
of  opinion  that  the  judge  of  the  circuit 
court,  sitting  as  chancellor,  ought  not  to 
have  been  satisfied  with  the  verdict  of  the 
jury,    because   of   the  misdirections   above 


Another  instmction  given    b^   the   court 
on  the  trial  of  the  issue    was,    that    if  the 
jury    believed   from  the  evidence,  that  the 
test&tor  directed  the  will  to  be   destroyed, 
and  thought  that  it   was   destroyed   as  re- 
quested, then  the  will,  so  far  as  it  related 
to  the  personal  estate,  was  revoked  in   law, 
although  it  might  not  in  point  of  fact  have 
been  destroyed.    As  this  instruction,  if  erro- 
neous, ought  not  to  be  repeated  on  another 
trial  of  the  issue,  I  think  it  proper  to  express 
my  opinion  upon  it.     The  proposition  which 
in   its   broad    terms   it  announces,  is,  that 
if  the   testator  directed   the   will  to  be  de- 
stroyed, whether  in    praesenti   or  in  futuro, 
and  whether  the  will  was  present  or  absent 
at  the  time,  and  believed,   whether  then  or 
at  a    subsequent   period,    that   it   was   de- 
stroyed, then  the  will,  as  relates  to  the  per- 
sonal estate,  was  revoked,    though    not    in 
point  of  fact   destroyed.     I   need   not   con- 
sider the   proposition    thus  stated,  as  I  do 
not   believe   the    court  intended   to   be    so 
nnderstood,  and  as  the  counsel   for  the  ap- 
pellees have  chosen  to  construe  the  instruc- 
tion in   reference   to  the  instructions 
385     which  had  already  been  *given  on  the 
motion  of  the   defendants,  and  to  the 
evidence  on    the    trial.      Passing    by    any 
objection  founded  on  an  apparent  clashing 
of  the  instructions,    or  an   ambiguous   h^'- 
pothesis  of  the  facts,   let   us   suppose    that 
the   court   had    in    its   contemplation    the 
undisputed  facts  disclosed  by  the  evidence ; 
to  wit,  that   the   will   was   not   present   at 
the  time  of  the  destruction   of   the   codicil, 
bat  in   a   different   custody;    that   the  de- 
struction  directed   by   the   testator  was  in 
prssenti ;  and  that  if  the  direction  extendea 
to  the  will,    it  was   under  a    misapprehen- 
sion on  his   part,    not   occasioned   by   any 
fraud  or   mistake  of   the   person   directed, 
that  the  will  was  actually  present.     Let  us 
further   suppose   that    there    was  evidence 
tending  to  prove  that   the  direction,  under 
such  misapprehension,  extended  to  the  will 
as  well  as  the   codicil.     Then  the  case  pre- 
sented is  that  of  a  destruction  of   a  codicil 
in  the  testator's  presence  and  by  his  direc- 
tion, and  a  further  direction    at   the   same 
time  to  destroy  the  will  together   with    the 
codicil,    under   a    mistaken    belief   of    the 
testator  that  the  will  was  then  actually  pres- 
ent.    The   instruction    concedes   that    the 
will  was  not  revoked  as  to  the   realty,    and 
the  question   is  whether  it  was  revoked  as 
to  the  personalty.     I  waived   the   enquiry 
whether    the   act   of   1835,  placing  wills  of 
personal    property   on    the  same  footing  as 
wills  of  real  estate  in  regard  to  authentica- 
tion, is   to   be  consequently  construed   as 
placing    them   on  the    same  footing  in  re- 
^rd  to  revocation.     Let   the   negative   be 
conceded:     Still  we   have   a  statute  of  long 
standing,  taken  from  the  english  statute  of 
frauds,    prohibiting    parol    revocations    of 
wills  of   personalty.     Of    what    avail  then 
was  the  parol  direction  to  destroy  the   will, 
when    in  fact   it   was   not   destroyed,    and 
moreover  could  not  at  that  time  have    been 
destroyed?    There  is  nothing   more  certain 
than  that  a  direction  to  cancel  or  destroy  a 
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stated;  and  therefore  that  the  decree  ought 
to  be  reversed,  and  the  cause  remanded. 

It  remains  to  enquire  what  further  pro- 
ceedings ought  to  be  had  in  the  cause. 
The  appellants*  counsel  contend  that  the 
bill  should  be  dismissed,  on  two  distinct 
grounds.  One  is  that  the  bill  does  not 
state  such  facts  as,  admitting  them  to  be 
true,  are  sufificient  in  law  to  make  the  will 
invalid;  it  merely,  by  a  sweeping  allega- 
tion, charging  that  the  paper  propounded 
is  not  the  last  will  and  testament  of  the 
alleged  testator.  My  present  impression 
is  that  this  objection  could  only  be  properly 
taken  by  a  demurrer  to  the  bill;  but  I  will 
briefly  consider  it  upon  its  merits. 

The  question  of  devisavit  vel  non  is  a 
common  law  question,  and  in  Virginia 
most  usually  a  mere  question  of  probat. 
After  a  will  has  been  admitted  to  record, 
it  cannot,  with  us,  be  controverted  inci- 
dehtally ;  as  it  frequently  is  in  the  english 
common  law  courts,  and  sometimes 
(throufrh  the  intervention  of  a  jury)  in 
their  court  of  chancery,  in  consequence  of 
the  want  of  a  court  of  probat  in  re- 
lation to  wills  of  real  estate.  The 
388  ^sentence  of  our  courts  of  probat 
cannot  be  drawn  in  question,  unless 
in  an  appellate  forum,  except  in  the  mode 
prescribed  by  our  statute  of  wills,  1  R.  C. 
p.  378,  {  13,  which  provides,  ''that  when 
any  will  shall  be  exhibited  to  be  proved, 
the  court  having  jurisdiction  may  proceed 
immediately  to  receive  the  probat  thereof, 
and  grant  a  certificate  of  such  probat.  If, 
however,  any  person  interested  shall  within 
seven  years  afterwards  appear,  and  by  his 
or  her  bill  in  chancery  contest  the  validity  of 
the  will,  an  issue  shall  be  made  up  whether 
the  writing  produced  be  the  will  of  the  testa- 
tor or  testatrix  or  not,  which  shall  be  tried  by 
a  jury,  whose  verdict  shall  be  final  between 
the  parties;  saving  to  the  court  a  power 
of  granting  a  new  trial  for  good  cause,  as 
in  other  trials :  but  no  such  party  appearing 
within  that  time,  the  probat  shall  be  for- 
ever binding;"  with  a  saving  in  favour  of 
persons  labouring  under  disabilities.  The 
14th  section  also  provides,  that  ''in  all  such 
trials  by  jury,  the  cetificates  of  the  oath  of 
the  witnesses  at  the  time  of  the  first  probat 
shall  be  admitted  as  evidence,  to  have  such 
weight  as  the  jury  shall  think  it  deserves." 
Thus  the  statute  provides  a  supplemental 
tribunal  to  revise  the  decision  of  the  court 
of  probat,  if  in  favour  of  the  will ;  and  that 
tribunal  is  a  jury,  to  be  impanelled  for 
trial  of  the  issue  of  devisavit  vel  non,  to  be 
directed  by  a  court  of  chancery.  The  juris- 
diction, such  as  it  is,  so  conferred  on  the 
chancery  courts  is  no  part  of  the  original 
jurisdiction  of  the  courts  of  equity,  which 
will  not,  (in  the  language  of  the  books)  in 
an  adversary  way,  take  jurisdiction  to 
determine  the  validity  of  a  will.  It  is  a  pro- 
bat jurisdiction,  to  be  exercised  not  by  the 
chancellor,  but  by  the  jury ;  and  his  only 
province  is  to  convene  the  proper  parties, 
and  cause  the  prescribed  issue  to  be  made 
up  and  tried,  with  the  incidental  power 
to  grant  a  new  trial,  and  to  remove  impedi- 


ments and  furnish  facilities  to   a   full  and 
fair  trial   of    the   merits    before   the 

389  jury.     The  issue  is  *directcd   by  the 
mandate    of    the    law,    in    order  to 

the  final  probat  of  the  will  propounded; 
and  not  to  inform  the  conscience  of  the 
chancellor,  whose  conscience  is  not  at  all 
concerned  in  the  matter,  except  to  prevent 
injustice  from  being  done  by  the  verdict  of 
the  jury.  The  issue  is  not  that  made  np 
by  the  bill,  answer  and  other  pleadings  in 
the  chancery  proceeding,  but  is  a  new  and 
separate  issue,  which,  when  drawn  into 
technical  form,  is  the  result  of  feigned 
pleadings  in  a  supposed  action  at  law.  The 
issue  covers  the  whole  ground  (at  least  so 
far  as  required  by  the  parties)  whether  the 
paper  propounded  is  the  last  will  and  testa- 
ment of  the  testator  or  not.  When  the  jury 
arc  impanelled  upon  the  issue,  the  parties 
are  then  in  a  legal  forum,  which  looks  only 
to  the  question  that  the  jury  have  been 
sworn  to  try,  without  regard  to  the  chan- 
cery pleadings.  Those  pleadings  cannot 
enlarge  or  contract  the  issue  before  the 
jury,  nor  the  evidence  adduced  at  the  trial. 
Of  what  avail  then  would  it  be,  to  require 
the  chancery  pleadings  to  be  ramified  into 
details  of  the  facts  that  are  to  be  the  sub- 
ject of  evidence  on  trial  before  the  jury? 
No  such  unprofitable  controversy  is  re- 
quired at  the  first  probat,  and  why  should  it 
be  at  the  last?  It  could  not  have  been 
contemplated  by  the  statute,  the  object  of 
which  was  to  allow  an  opportunity  "to  con- 
test" the  validity  of  the  will,  to  all  who 
had  not  enjoyed  it  in  the  court  of  probat, 
where  the  propounding  was  usually  ex 
parte ;  and  to  allow  it,  not  in  a  more  formal, 
but  a  more  substantial  manner,  the  probat 
court  not  having  the  power  to  convene  the 
necessary  parties,  and  trying  the  case  itself 
without  the  aid  of  a  jury,  supposed  by  our 
law  to  be  a  more  competent  tribunal  for  the 
decision  of  such  matters.  The  legislative 
mind  has  since  been  more  fully  developed  by 
the  act  of  1838,  which,  by  a  happy  expedient, 
authorizes  the  whole  controversy,  at  the 
election  of  the  propounder  of  the  will,  to 
be  finally   adjudicated  in  an  original 

390  court  of   probat;    *which    is   clothed 
with   the  same  powers  of  convening 

the  parties,  directing  the  issue,  granting 
new  trials  &c.  as  are  vested  in  the  chancery 
court  by  the  original  statute  of  wills;  and 
without  any  formality  of  pleading,  unless 
it  be  the  fictitious  or  supposed  common  law 
pleading,  employed,  or  conjectured,  to  raise 
the  broad  issue  of  devisavit  vel  non.  No 
inconvenience  is  felt  in  this  mode  of  pro- 
ceeding, from  the  want  of  schedules  of  con- 
troverted facts,  in  the  form  of  bills  and 
answers,  which  serve  rather  to  perplex  than 
elucidate  the  cause,  by  multiplying  subordi- 
nate and  irrelevant  issues.  Upon  the 
whole,  I  cannot  perceive  the  propriety  of 
requiring  the  plaintiff  to  do  more  in  his 
bill,  (besides  shewing  his  interest  in  the 
subject  and  making  the  necessary  parties) 
than  to  "contest  the  validity  of  the  will,*' 
by  averring  in  general  terms  that  it  is  not 
the   last  will  and   testament  of  the  alleged 
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stator,  or,  at  his  election,  by  a  brief 
.itement  of  his  grounds  of  objection 
hereto,  the  briefer  the  better  upon  a  mixed 
lestion  of  law  and  fact,  which  it  is  not 
le  province  of  the  court  to  separate,  and 
lich  must  be  submitted  in  general  terms 
the  decision  of  the  jury. 
It  only  remains  for  me  to  notice  the  other 
objection  to  the  bill,  that  some  of  the  plain- 
tiffs, by  accepting  their  legacies  and  de- 
vises under  th.e  will,  have  precluded  them- 
selves from  disputing  its  validity,  and  that 
the  other  plaintiffs,  having  joined  with 
them  those  so  precluded,  are  not  entitled  to 
sue.  This  objection  comes  too  late  (Dicken- 
son V.  Davis  Ac,  2  Leigh  407),  not  having 
been  made  by  plea,  nor  even  reliea  upon  as 
a  bar  by  way  of  answer.  But  it  could  have 
availed  nothing  in  any  form ;  the  correct 
rule,  as  I  conceive,  being  that  of  the 
ecclesiastical  courts,  that  the  acquies- 
cence of  the  next  of  kin  in  the  grant  of 
a  probat  in  common  form  (which  corres- 
ponds with  our  ex  parte  probat),  even  though 
they  receive  legacies  as  due  them  under 
the  will,  does  not  preclude  them  from 
391  calling  for  proof  in  *solemn  form 
(which  is  analogous  to  our  final  pro- 
bat under  the  issue  of  devisavit  vel  non), 
unless  under  peculiar  circumstances,  and 
laches  by  long  acquiescence.  1  Williams 
on  Ex'ors  193.  With  us,  no  laches  can  be 
imputated  to  those  who  come  within  the  pe- 
riod prescribed  by  law. 

My  opinion  therefore  is,  that  if  the  cause 
be  remanded,  it  should  be  with  directions  to 
set  aside  the  verdict  of  the  jury,  and  award 
a  new  trial  of  the  issue,  on  which  new  trial 
the  instructions  given  at  the  former  trial 
on  the  motion  of  the  plaintiffs  are  not  to  be 
repeated. 

The  other  judges  concurring,  the  opinion 
of  the  court  of  appeals  was  declared  to  be, 
that  the  instructions  given  by  the  circuit 
court  to  the  jury,  upon  the  motion  of  the 
appellees,  on  the  trial  of  the  issue  of  devi- 
savit vel  non,  were  erroneous;  and  there- 
fore that  the  judge  of  that  court,  sitting  as 
chancellor,  ought  not  to  have  been  satis- 
fied with  the  verdict  of  the  jury.  The  de- 
cree was  reversed  with  costs,  and  the  cause 
remanded  to  the  circuit  court,  with  direc- 
tions to  award  a  new  trial  of  the  issue,  on 
which  new  trial  the  instructions  aforesaid 
were  not  to  be  repeated. 


392     'Campbell's  Adm'x  v.  Montgomery. 
November,  1842,  Richmond. 

PlMdiiv-AdfliiMloo  of  PlM-BxGoptioa  to— Waiver. 

—A  plea  beloff  received  by  the  court  thoairh  ob- 
jected to  by  the  plaintiff,  he  excepts  to  the  deci- 
sion, and  then  takes  issue  in  fact  on  the  plea : 
HiLD.  his  exception  is  not  waived  by  takinflr  issue. 
ScUNf-Eqalteble  Defeoces  at  Law— SUtnte.*— The 
Cd  section  of  the  act  passed  the  16th  of  April  1881, 


*RBle  M  to  Acts  Done  under  Repealed  Statute  —in 

Crawford  v.  Halsted,  80  Gratt  282,  Judge  Staplxs, 
after  qnoting'  from  a  Massachusetts  case  in  which 
the  role  as  to  acts  done  under  a  statute  repealed  is 


establishing  the  circuit  superior  coarts.  allowed 
the  equitable  defences  therein  provided  for,  in  all 
actions  at  law  pendinfir  In  such  courts  at  the  time 
of  pleading  the  same,  whether  such  actions  were 
orlirinally  brought  in  such  courts,  or  had  been 
transferred  thereto  from  the  former  superior 
courts  of  law. 

Debt    on    a    penal    bill    for  666  dollars  66 
cents,  conditioned  for  payment  of  333  dol- 
lars 33  cents,    brought   by  Eliza   F.  Camp- 
bell as  administratrix  with  the  will  annexed 
of  John  Campbell  deceased,  against   Mont- 
gomery, in  the  former  superior  court  of  law 
for  the  county  of   Westmoreland.     The  suit 
was    brought   in    December   1828.     In   1830 
issue    was  joined  on  the  plea   of    payment. 
On  the  15th  June  1831,  the  cause  was  trans- 
ferred to  the    circuit  superior  court  of  law 
and  chancery    for  the   said   county,    under 
the   96th  section  of  the   circuit   court    act, 
passed  16th  April  1831,  (Supp.  R.  C.  p.  169).   . 
In  October   1831    the  defendant    had    leave 
within  sixty  days  to  file  additional  special 
pleas  in  bar,  in  the  nature  of  pleas  of  set-ofiF. 
At  April  term  1832  the  defendant  tendered 
a  special  plea   in    bar,    setting   forth    sub- 
stantially that  on  the  14th  September  1826, 
three  bonds  (to  wit,    the   bond   in  question 
and  two  others  for  the  same  amount,  dated 
14th    September   1826,    and  payable  on    the 
14th  September  1827,   1828  and  1829,  respec- 
tively), were  executed  by  him  to  the  testa- 
tor of  the    plaintiff    on    a    settlement    of 
accounts  then  had  between  himself  and  said 
testator;  that  in  that  settlement  he  was  un- 
able (in  consequence  of  having  lost  or  mis* 
laid   a   receipt  of   the   said   testator, 
393      Mated  15th  July   1823,  for  600  dullars) 
to  obtain  the  credits  to  which  he  was 
entitled,  and  that   not   being   able   to   find 
said  receipt,  and  being    threatened   with  a 
chancery  suit,  he  was    induced   to    execute 
the  said    bonds,    upon    the  express  promise 
on  the  part  of  said   testator   that   the   said 
receipt  (if   it  should  ever  be  found),  should 
be  allowed   as  a  credit  against    them;  that 
shortly  afterwards,  viz.  on  the  20th  Novem- 
ber 1826,  the  said  receipt   was    found,    and 
immediate    notice  thereof  was  given  to  the 
said    testator   in    his  lifetime  &c.     And  he 
therefore   claims    this  receipt    as    a  credit 
against    the    bond  on    which    this   suit     is 
founded.     The  plea  was  duly  verified  by  the 
affidavit  of  the  defendant. 

To  the  filing  of  this  plea  the  plaintiff 
objected,  solely  upon  the  gfround  **that  this 
suit  was  depending  in  the  late  superior 
court  of  law  for  Westmoreland  county  ante- 
cedent to  the  passage  of  the  act  of  April 
1831,  and  the  plea  was  therefore  inadmis- 
sible ;**t  but  the  court  overruled  the  objec- 

laid  down,  said  :  *'In  Campbell  e.  Montgomery^  1  Rob, 
802.  a  similar  principle  was  announced  in  applying 
the  statute  of  1831  wbich  authorized  equitable  de- 
fences to  be  made  at  law,  to  a  suit  pendiufir  when 
the  statute  took  effect,  because  it  merely  affected 
the  remedy  and  not  the  riffhL" 

t"In  all  actions  at  law  founded  on  contract, 
whether  such  contract  be  by  deed  or  by  parol, 
brouffht  either  in  the  said  circuit  superior  courts  of 
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tion  and  admitted  the  plea,  and  the  plain- 
tiff excepted  to  the  opinion  of  the  court, 
and  took  issue  on  the  plea. 

The  jury  found  for  the  plaintiff  on  the 
plea  of  payment,  and  for  the  defendant  on 
the  special  plea,  and  the  court  gave  judg- 
ment for  the  defendant. 

On  the  petition  of  Campbell's  administra- 
trix a  supersedeas  was  awarded  to  the 
judgment. 

G.  N.  Johnson  for  plaintiff  in  error.     The 
question  is  the  single  and  narrow  one  pre- 
sented by  the  reception  of  the  special  plea. 
That    plea    was  received  under   the  act   of 
April  16,    1831,    {  62,    Suppl.    to  Rev. 
394      Code  p.  157.     *The  plaintiff  in    error 
contends  that  this  act  does  not  author- 
ize such  a  plea  in  any  action  instituted  be- 
fore the  passage  thereof.     The  terms  of  the 
62d    section    are   general,    and    apparently 
applicable  to  all  cases,  or  rather  (according 
to  their   literal   import)  to  actions  already 
brought,  and  to  those  only.     But  this   can- 
not   be    the   construction.     All   legislation 
is  to  be  deemed  prospective,  and  nowise  ex 
post    facto    in  its  operation,  unless  that  be 
plainly  the  intent  of  the    legislator.     This 
is    a    general    principle    of    construction, 
founded  upon  the  equity   of   the  case, — the 
apparent  danger  of  working  injustice  by  al- 
lowing a  retroactive  effect  to  the  law.     The 
earliest  case  oti  the  subject  to  be  found  de- 
cided  in    this   court   is   that  of    Craig  v. 
Craig,  1    Call  483,  in  which    the    assignee 
of   a  bond  with    collateral    condition    was 
not    allowed    to    maintain    an    action    in 
his  own    name,    b^'   virtue   of  the    statute 
giving     such     action,    the    statute    being 
passed  subsequent  to  the  assignment,  and 
to    the     institution    of     the    suit.     So    in 
Elliott's  ex'or  v.  Lyell,  3  Call  268,    it   was 
held  that  the  reV»resentatives  of  a  deceased 
obligor  in  a  joint  bond  were  not  liable  to  an 
action  at  law  by  virtue  of  the  statute   giv- 
ing such  action,  that  statute  being    passed 
after  execution   of   the    bond.     These    two 
cases,  it    may   be   objected,    are   decisions 
upon  statutes  which  affected  rights  in  con- 
tradistinction to  remedies :  but  the   princi- 
ples discussed  in  them  may  be  usefully   re- 
ferred to  as   a   guide  in  the   present   case. 
The  Commonwealth  v.    Hewitt,    2   Hen.    & 
Munf.    181,  was  the  case  of  a  motion  for  a 
venditioni  exponas  to  the  present  sheriff,  to 
sell   property   seized   by  $i   former   sheriff, 
since  dead,  under  a   statute   passed   subse- 
quent to    the  seizure;  and  the  judgment  of 
the    general  court  overruling   the    motion 
was  affirmed  by  this  court.      This  was   a 
question  upon  a  law  affecting  the  remedy — 
the  process  of  execution   upon  judgments; 
and  according  to  the  principles   laid   down 
by  judge   Roane,    even    laws   which   affect 
merely    remedies  are    to    be    deemed  only 
prospective,      unless      the      contrary 
395      ^intention       unequivocally      appear. 


law  and  chancery,  as  courts,  of  common  law.  or  in 
tbe  county  and  corporation  courts,  tbe  defendant 
mar  file  a  special  plea  in  bar.  in  tbe  nature  of  a  plea 
of  set-off."— Suppl.  to  R,  C.  ch.  109,  {  82,  p.  167.— 
Note  In  Original  Edition. 


The  application  of  the  statute  here  to 
pending  actions  would  enable  the  defend- 
ant to  defeat  an  action  originally  well 
brought  and  indefeasible, — would  deprive 
the  plaintiff  of  His  right  to  recover  in  the 
action,  and  give  the  recovery  to  the  defend- 
ant,— contrar^^  to  the  express  language  of 
the  proviso  contained  in  the  lOlst  section 
(Su^pl.  R.  C.  p.  171),  as  well  as  to  the  gen 
eral  spirit  of  legislation,  as  understood  and 
expounded  by  this  court  in  the  several  cases 
above  cited.  It  may  be  said  that  the  ac- 
crued right  of  action  in  the  plaintiff  was 
only  equivalent  to  the  equitable  right  of 
set-off  in  the  defendant,  which  be  might 
enforce  in  chancery;  and  that  the  effect  of 
the  statute,  if  applied  even  to  pending 
suits,  would  only  be  to  ena:ble  the  defend- 
ant to  avail  himself  of  this  equivalent 
right,  in  the  court  of  law  instead  of  tbe 
court  of  equity.  But  the  rights  are  not 
equivalent — there  is  a  difference  in  the 
plaintiff's  favour  at  least  to  the  extent  of 
his  costs  at  law ;  and  besides,  it  may  well 
be  deemed  that  he  sustains  injury  by  trans- 
ferring the  adjustment  of  the  defendant's 
equitable  claim  from  the  appropriate  forum 
to  that  of  law,  whose  modes  of  proceedings 
are  so  much  less  adapted  to  the  office  of 
making  such  adjustment. 

Stanard  for  defendant  in  error.  It  is  ad- 
mitted by  the  plaintiff's  counsel  that  the 
terms  of  the  statute  are  broad  enough  to 
embrace  all  suits  brought  in  the  circuit 
courts,  whether  by  the  act  of  the  plaintiff, 
or  the  act  of  the  law  in  transferring  to 
those  courts  actions  brought  in  the  former 
superior  courts;  but  still  insisted  that  the 
statute  applies  only  to  the  suits  brought 
in  the  circuit  courts  by  the  act  of  the  par- 
ties. Suppose  a  suit  brought  after  the  16th 
of  April  (the  day  of  passing  the  act) 
and  before  the  15th  of  June,  (when  the 
transfer  of  actions  to  the  new  courts 
was  to  take  effect,  {  %,  Suppl.  p.  169); 
it  would  be  instituted  in  the  old  sn- 
perior  court.  Will  it  be  contended  that 
the  statute  is  inapplicable  to  such  ac- 
tion?— to  an  action  which  must  in 
396  regular  course  be  ^determined  in  the 
new  court,  and  which  the  plaintiff, 
when  he  instituted  it,  knew  must  be  ao  de- 
termined? Craig  V.  Craig  would  be  an 
authority  for  the  plaintiff,  if  the  decision 
had  been  that  the  statute  allowing  assign- 
ments of  the  bonds  with  collateral  condition 
did  not  apply  to  bonds  executed  previously : 
but  that  was  not  the  decision ;  and  in 
Meredith's  adm'x  v.  Duval,  1  Munf.  76,  (in 
which  Craig  v.  Craig  is  referred  to  and 
recogni2ed)  it  is  held  that  the  statute  does 
apply  as  well  to  bonds  executed  before  as 
after  its  passage.  Elliott's  ex'or  v.  Lycll 
was  a  case  upon  a  statute  which,  if  retro- 
active, would  have  affected  rights,  not  rem- 
edies, and  the  decision  was  made  expressly 
on  that  ground.  In  The  Commonwealth  v. 
Hewitt,  the  words  of  the  enacting  clause 
expressly  applied  to  future  cases  only,  and 
the  decision  was  merely  that  the  words  of 
the  preamble  could  not  make  the  enacting 
clause  applicable  to  any  other   cases.     The 
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statute  here  cannot  be  considered  as  affect- 
ing or  impairing  any  right  of  plaintiffs  at 
law ;  and  the  proviso  referred  to  by  mr. 
Johnson  expresses  no  more  than  would 
have  been  implied  without  it.  If  the  right 
to  recover  at  law  be  considered  as  a  right 
vested  under  the  contract,  and  distinguish- 
able from  the  remedy,  then  the  argument 
would  go  the  length  of  denying  to  the  leg- 
islature the  power  to  authorize  an  equitable 
defence  to  be  made  at  law,  in  any  action 
upon  a  contract  entered  into  before  the 
statute  was  passed.  But  in  Ansell  v.  An- 
sell,  3  Carr.  &  Payne  563,  14  Eng.  C.  L.  R. 
451,  it  was  held  that  the  english  statute  re- 
quiring a  written  acknowledgment  to  take 
a  simple  contract  debt  out  of  the  statute  of 
limitations,  applied  to  a  debt  contracted  be- 
fore the  law  was  passed,  and  to  an  action 
previously  pending. 

To  ascertain  the  meaning  of  the  legisla- 
ture in  the  particular  section  under  consid- 
eration, the  whole  of  the  statute  containing 
it  must  be  looked  to.     In    the  language  of 
lord  Coke,  as  cited  in  Dwarris  on  Stat- 
397      utes  706,  [p.   50  •of   edition    in*  Law 
Library,  vol.  9,]  **the  best  expositors 
of  all  acts  of   parliament    in    all  cases  are 
the    acts   of     parliament    themselves,    by 
construction  and    conferring  all  the  parts 
of  them    together.     Optima    statuti  inter- 
pretatrix  est    (omnibus  particulis  ejusdem 
inspectis)  ipsum    statutum."    See  also  Co. 
Litt.  381  a. ;   Dwarris   on    Stat.    698,    [45.] 
The  same   principle   is  laid  down  by  chief 
justice   Best,     in    3    Bingh.    1%;   11   Eng. 
Com.    Law  Rep.    94,    5,    and    by  the  court 
of    king's    bench   in    Doe  d.   v.     By  water 
▼.  Brandling,  7  Barn.  A  Cress.  643;  14  Kng. 
C.  L.    R.    108.     Again,   it  is  a  maxim  that 
ubi  lex  est  specialis  et  ratio  ejus  generalis, 
geueraliter  accipienda  est.    Dwarris  on  Stat. 
«7,  [45]  ;  Co.  Litt.  381  b.      Applying  these 
principles  of  construction   to  determine  the 
meaning  of  the  expression   actions  brought 
in   the  circuit  superior  courts,  and  looking 
at  the  whole  statute,   particularly  the  68th 
and  69th  sections,  there  can  be  little  doubt 
that  the  actions  intended  by  the  legislature 
were  as  well  those  which  might    be   trans- 
ferred to  the    new    courts  from  the    former 
superior  courts    of    law,    as    those    which 
might  be  originally   instituted  in  the    new 
courts:  for  it  can  scarcely  be  denied  that  the 
ioterrogatories  allowed  by  the  68th  section, 
and  the    production    of    papers    authorized 
to  be  enforced  by  the  69th  section,  might  be 
availed    of  in  an   action    previously    insti- 
tuted; and  the  remedies  given  by  these  two 
sections   are   directly    applicable,    and   no 
doubt   were  chiefly    designed,     to     render 
available     the  equitable  defences  given  by 
the  62d   section.     Statutes   of   a    remedial 
nature,  it  has  been  seen,  are  to   be  so   con- 
strued as  to  suppress  the  mischief  and    ad- 
vance the  remedy.     What  was  the  mischief 
here,  and  what  the  proposed  remedy?    The 
mischief    was,  that  a  defendant  not  bound 
in  justice  to  pay  one  dollar  of  the  plaintiff's 
claim  might   be  subjected  to  a  recovery  at 
^w,   and  have   no   remedy    except    by   the 
^iotts    and    expensive     interposition     of 


chancery,  even  though    the   matter   of   his 
defence  were  such  that  a  jury  might 
396      be  perfectly  competent  *to  pass  upon 
it,  and   to  do   exact   justice    between 
the    parties:  the    remedy    proposed  was    to 
abolish  the  impediment,  and  enable  the  de- 
fendant to  make  his   equitable   defence    in 
the  court  of  law, — to  determine   the    whole 
controversy  in  a  single  suit.     It  is  manifest 
that    the   mischief  and    the   reason    for   a 
remedy  applied  as  strongly  to  actions  then 
pending  as  to  those  subsequently  instituted. 
Patton  on  same  side.     In    the   statute    of 
1831,    the    words   brought — pending — insti- 
tuted— are  all  used,  and  it  will  be  found  that 
they  are  applied    indiscriminately   to   suits 
already  instituted,  and  suits   thereafter    to 
be  instituted.     See  {  38.     The  true   rule   is 
this— that  a  statute  is  not  readily  to  be  con- 
strued retrospectively,  where  such  construc- 
tion would  affect  or  repair  existing  rights, 
or  the  obligation  of  existing  contracts:  and 
in  England,  where  such  laws  are  within  the 
constitutional  power  of  parliament  to  enact, 
the  courts  always  struggle  against  the  con- 
clusion   that    the    retrospective   effect  was 
intended.    But  laws,  the  retrospective  opera- 
tion of  which  affects  merely   remedies,  are 
not  construed  with  the  same  anxious  desire 
to     avoid     such     retrospection.       This    is 
strongly  exemplified   in  the   case  of  Ansell 
V.  Ansell,  already  referred  to.     The  distinc- 
tion between  the  two   classes  of  statutes  is 
clearly    laid   down   in  1   Kent's  Comm.  (3d 
edi.)    p.  455,  and  remedial  laws,  it  is  there 
shewn,  not  only  may  be  applied  to  cases  not 
included  by  the  letter,  but    will   be   so   ap- 
plied, if  the  terms  of  the  enactment  do  not 
exclude  such    application.     Roane's  adm'r 
V.    Drummond's  adm'rs«  6   Rand.   182,  is    a 
case     of    this    sort.     Such     has    been  the 
construction,    too,    of   the    statute    allow- 
ing   a    new     action    within    a     year   after 
arrest  or    reversal  of  judgment,  where    the 
verdict   has    passed    for    the     plaintiff,    or 
judgment  been  given  for  him.     The  case  of 
Garland  v.  Marx,  reported  in  a  note  4  Leigh 
321,  is   another  example  of  applying  a  reme- 
dial   statute    to    a    case     not    within    the 
literal    terms.     The    case  of  Elliott's 
399      *ex'or  v.  Lyell  is  not   applicable,  be- 
ing decided  on  the  ground  that  rights 
would  have  been  affected  and    changed    by 
giving    a    retrospective   operation    to  ^  the 
statute  there  under  construction.     No  right 
is  impaired  or  changed    by   giving   to    the 
statute  here  the  application  which    the   de- 
fendant contends  for.   ^  The  defendant    had 
in  equity  precisely   the   same   right    which 
the    statute   enabled    him  to  enforce  in  the 
court    of  law :  he  was   clearly   entitled  to  a 
perpetual  injunction  in  equity  to  the  whole 
recovery    at    law — principal,     interest    and 
costs.     If  the  statute  be  held  not  to  apply  to 
suits  already  pending,  it    will   give  rise  to 
the  very  diversity   of   decision,    in    conse- 
quence merely  of  a  difference    in   the   time 
of  determination,  which,  in  the   case   of    a 
law  clearly  remedial,  is  so   strongly  disap- 
proved by  judge  Roane  in  Elliott's  ex'or  v. 
Lyell.     But   even  if  the  plaintiff's  costs  at 
law  could  be  considered  a  subject  of  vested 
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right,  liable  to  be  afiFected  and  lost  by  the 
application  of  the  statute,  the  error  as  to 
that  matter  is  not  a  ground  of  itself  sufiGi- 
cient  to  justify  the  reversal  of  the  present 
judgment,  admitting  that  as  to  the  debt  re- 
covered by  the  plaintiff  at  law,  the  defend- 
ant was  entitled  to  a  perpetual  injunction 
in  equity. 

There  are  other  english  cases  supporting 
the  principle  of  Ansell  v.  Ansell;  namely, 
Towler  v.  Chatterton,  6  Bing.  258;  19  Eng. 
C.  L.  R.  75 ;  Hilliard  v.  Lenard,  1  Mood.  & 
Malk.    297,  22  Eng.  C.  L.  R.  313. 

But  further:  the  court  having  received 
the  special  plea,  and  the  plaintiff  having 
joined  issue,  and  taken  her  chance  of  suc- 
cess before  the  jury,  the  fact  of  her  having 
objected  to  the  admission  of  the  plea  ought 
not  now  to  be  available  as  a  ground  to  re- 
verse the  judgment.  If  the  plea  ought  not 
to  have  been  received,  it  was  pn  account 
of  a  defect  which  appeared  on  its  face  and 
was  ground  of  general  demurrer.  The 
plaintiff  might  have  demurred,  and  ought  to 
have  done  so.  She  ought  not  to  be  allowed, 
by  means  of  an  objection  to  receiving  the 
plea,  to  get  the  advantage  of  demur- 
400  ring  *and  replying  both.  In  Chew 
V.  Moffett,  6  Munf.  120,  where  the 
plea  presented  a  defence  purely  equitable, 
after  verdict  for  the  defendant  it  was  held 
that  the  equitable  nature  of  the  defence  was 
immaterial,  and  no  ground  to  reverse  the 
judgment. 

Leigh  in  reply.  If  the  legislature  had 
meant,  in  providing  the  equitable  defence 
to  actions  '* brought  in  the  circuit  superior 
courts,"  to  include  suits  previously  pending 
and  afterwards  transferred  to  those  courts, 
these  latter  words  would  in  all  probability 
have  been  employed  also.  The  68th  and  69th 
sections  cannot  prove  the  contrary.  They 
simply  authorize  a  discovery  in  the  court 
of  law,  instead  of  the  court  of  chancery, 
in  support  of  a  defence  of  a  legal  nature: 
they  do  not  give  any  new  defence,  of  an 
equitable  nature.  Instead  of  looking  to 
these  sections  to  ascertain  the  meaning  ot 
the  62d  section,  it  is  more  proper  to  con- 
sider for  that  purpose  the  65th  and  66th  sec- 
tions, which,  like  the  62d,  expressly 
authorize  new  and  equitable  defences :  and 
it  is  manifest  that  the  65th  and  66th  sec- 
tions are  confined  to  the  case  of  suits  there- 
after to  be  instituted  in  the  circuit  superior 
courts.  To  allow  the  equitable  defence 
here,  is  not  merely  to  allow  in  a  court  of 
law  a  defence  before  competent  in  equity 
onl3';  the  effect  is  to  change  the  rights  of 
the  parties:  for  the  defendant's  allegations 
in  a  bill  in  equity  filed  by  him,  if  con- 
tradicted by  the  answer,  must  have  been 
proved  by  two  witnesses,  or  one  witness 
and  pregnant  circumstances;  whereas  the 
plea  under  this  statute  cannot  be  contra- 
dicted by  the  oath  of  the  plaintiff  at  law, 
and  may  be  proved  by  a  single  witness. 
The  intent  of  the  statute  was  to  restrict  the 
blending  of  common  law  and  chancery  juris- 
diction (as  in  pleas  under  the  62d  section)  to 
actions  originally  instituted  in  the  new 
courts,  and  to  allow  in  all  cases  the  discov- 


ery in  a  court  of  law,  in  aid  of  a  legal 
defence,  which  could  previously  have  been 
had  in  chancery  only.  Ansell  v.  Anaell  is 
founded  on  the  terms  of  a  statute  which 
expressly  refers  to  the  period 
401  *of  trial,  thereafter  to  be  had,  (no 
matter  when  the  suit  might  have  been 
instituted)  as  the  period  when  the  plaintiff 
must,  to  sustain  his  action,  be  provided 
with  written  evidence  of  the  new  promise; 
it  was  therefore  necessarily  retrospective. 
The  Commonwealth  v.  Hewitt  shews  that 
although  a  remedial  law  may  be  applied  to 
past  cases  (which  no  one  ever  thought  of 
questioning)  yet  it  will  not  be  so  applied, 
where  those  cases,  however  clearly  within 
the  same  mischief,  are  not  included  by  the 
terms  of  the  enactment.  Day  v.  Pickett,  4 
Munf.  104,  was  decided  on  the  same  princi- 
ple. 

The  question  of  practice  in  relation  to 
the  objection  to  the  plea,  is  settled  (if  anj 
thing  can  be  considered  as  settled)  by  the 
decisions  of  this  court.  The  plaintiff  did 
not   waive  her   objection  by   taking   issue. 

BA-LDWIN,  J.,  delivered  the  resolution  of 
the  court  as  follows:  **The  court  is  of 
opinion  that  though  the  plaintiff  did  not, 
by  her  replication  to  the  defendant's  plea 
of  equitable  set-off,  waive  her  exception  to 
the  decision  of  the  circuit  superior  court  al- 
lowing said  plea  to  be  filed,  nor  conaequentlj 
her  right  to  have  the  propriety  of  that  deci- 
sion examined  in  this  court,  yet  the  said  plea 
was  properly  received  by  the  said  circuit 
superior  court,  notwithstanding  the  plain- 
tiff's objection  thereto ;  this  court  being  of 
opinion  that  the  62d  section  of  the  act  of 
the  16th  of  April  1831,  establishing  the  cir- 
cuit superior  courts,  allowed  the  equitable 
defences  therein  provided  for,  in  all  actions 
at  law  pending  in  such  circuit  superior 
courts  at  the  time  of  pleading  the  same, 
whether  such  actions  were  originallj 
brought  in  such  circuit  superior  courts,  or 
had  been  transferred  thereto,  under  the 
provisions  of  said  act,  from  the  former 
superior  courts  of  law:"  therefore. 

Judgment    affirmed,     with   costs   in   the 
court  of  appeals,  to  be  levied  &c. 


402     *Literary  Fund  v.  Dawson's  Ex'or 

and  Heirs. 

December,  1843,  Ricbmond. 
(Absent  Stanabd,*  J.) 

Literary  Pund-DevUe  fort— Cam  at  Bar— After  the 

decision  In  the  case  of  the  Literary  Fand  t.  Daw* 
son  and  others,  10  Lelsrh  147,  an  act  of  assemble 
was  passed  the  10th  of  March  1841.  enipowerln«r  the 
president  and  directors  of  the  literary  fund  to  re- 
ceive the  estate  of  Martin  Dawson,  devised  by  the 

*He  had  been  counsel  for  some  of  the  parties  in- 
terested. 

tCharltable  Devises— Beneficiary— Corporation  to  Be 

Created  by  Statute.— The  principal  case  is  cited  In 
Kinnaird  y.  Miller,  25  Gratt.  121,  for  the  proposiCioD 
that,  wherever  a  devise  or  bequest  is  made  to  a  cor- 
poration, to  be  afterwards,  within  a  period  not  too 
remote,  created  by  law  for  the  purpose  of  carryinir 
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17th  clause  of  his  will,  into  the  literary  fund,  and 
maldn?  provision  for  managing  and  administer- 
ing the  estate  when  so  received.  Whereupon  the 
said  president  and  directors  filed  a  bill  asrainst  the 
executor  and  heirs  to  recover  the  estate  devised 
by  the  said  17th  clause.  And  by  the  answer  of  the 
executor  and  the  demurrer  of  the  heirs,  the  ob- 
jection was  taken  that  th'e  act  of  assembly  was 
passed  not  on  the  application  of  the  executor,  but 
against  his  consent,  and  in  other  respects,  as  well 
as  in  this,  was  not  such  an  act  as  the  testator  con- 
templated. The  circuit  court  dismissed  the  bill. 
But  on  an  appeal  from  the  decree,  the  court  of  ap- 
peals reversed  the  same,  and  remanded  the  cause 
to  the  circuit  court,  with  directions  to  overrule  the 
demurrer  and  give  the  relief  sought  by  the  bill. 

After  the  decision  by  this  court  of  the 
case  of  the  Literary  Fnnd  v.  Dawson  Sl 
others,  reported  in  10  Leigh  147,  the  general 
assembly,  on  the  10th  of  March  1841,  passed 
an  act  entitled  ''an  act  concerning  the 
estate  of  Martin  Dawson  deceased  and  for 
other  purposes,*'  which  is  contained  in  the 
session  acts  of  1840-41,  p.  52.  Under  this 
act  the  president  and  directors  of  the  liter- 
ary fund  filed  a  bill  in  the  circuit  court  of 
Albemarle  county  at  September  rules  1841, 
against  William  W.  Dawson  the  acting 
executor  of  Martin  Dawson  deceased,  and 
against  the  heirs  of  the  said  Martin  Daw- 
son, praying  that  the  executor  might  be 
required  to  settle  up  his  executorial  ac- 
counts, and  decreed  to  pay  over  to  the 
plaintiffs  the  balance  in  his  hands  embraced 

by  the  seventeenth  clause  of  the  will, 
403     and  that  the   real  estate   devised  *by 

that  clause,  with  the  rents,  issues  and 
profits  thereof,  might  also  be  decreed  to  the 
said  plaintiffs. 

The  answer  of  the  executor  stated,  that  the 
act  of  the  10th  of  March  1841  was  obtained 
by  the  plaintiffs  without  the  acquiescence, 
consent  or  interposition  of  the  said  execu- 
tor, against  his  wishes,  and  in  disregard  of 
his  petition.  The  answer  contained  the 
following  views  as  to  the  position  of  the 
executor — **He  is  advised  that  by  the  terms 
ot  the  17th  clause  of  the  will,  the  trust  is 
reposed  in  him,  as  the  acting  executor  of 
his  testator,  and  not  in  the  president  and 
directors  of  the  literary  fund,  nor  in  the 
legislature,  to  'use'  the  portion  of  the  estate 
therein  included,  in  the  manner  designated; 
and  that  it  is  too  plain  for  construction, 
that  the  respondent,  as  acting  executor,  is 
the  only  person  in  the  universe  authorized 
or  capable  to  take  the  steps  necessary  to 
carry  the  testator's  designs  into  effect, 
that  is,  to  obtain  the  act  of  assembly  req- 
uisite  for    the   purpose.     If    this    can     be 

Into  effect  a  charitable  intention  of  the  testator, 
exi>ressed  in  his  will,  the  same  may  be  food  and 
^ralid  as  an  executory  devise  or  bequests  and  will 
become  absolute  and  executed,  if,  and  when,  such  a 
corporation  shall  be  created  accordinfirly. 

See,  in  accord.  Literary  Fnnd  v.  Dawson,  10  Leigh 
147.  The  principal  case  is  cited  with  approval  in 
KlQuaird  v.  Miller,  23  Gratt.  122,  123  et  ««a. 

See  monographic  note  on  "Charities"  appended 
to  KcUy  V.  Love,  20  Gratt.  124. 


made  clearer  than  the  testator's  language 
has  made  it,  the  respondent  conceives  it 
to  be  done  by  the  court  of  appeals  in  the 
decree  pronounced  by  it,  and  especially 
in  the  opinions  delivered  by  judges  Brooke 
and  Tucker.  (See  10  Leigh  151-2.)  The 
plaintiffs  owe  it  to  this  power,  control  and 
trust  vested  in  the  respondent,  that  the 
devises  and  bequests  of  the  I7th  section 
of  the  will  were  not  declared  void.  Their 
whole  interest  therein  depends  on  the  recog- 
nition of  the  respondent's  power  over  the 
subject,  and  by  both  the  learned  judges 
above  named  it  is  expressly  af&rmed  that 
the  act  of  assembly,  which  is  to  infuse 
vitality  and  give  effect  to  the  testator's 
munificence,  must  be  obtained  by  the  re- 
spondent. And  judge  Tucker  refutes  the 
idea  that  the  contingency  that  the  act 
would  be  obtained  was  too  'remote,  by 
declaring  that  it  must  occur,  if  at  all, 
within  the  lifetime  of  the  executors;  con- 
firming thus  indirectly  what  indeed  he  had 
already  stated  in  clear  and  precise 
terms,  that  it  was  a  personal  trust 
404  ^devolved  by  the  testator  upon  his 
executors,  and  to  be  exercised  by 
them  according  to  their  discretion,  not  by 
the  president  and  directors  of  the  literary 
fund,  and  at  their  pleasure. 

'*The  respondent  has  said  thus  much  of 
his  powers,  to  vindicate  the  position  which 
he  has  felt  it  his  duty  to  take  in  the  prem- 
ises, vi2.  that  no  one  besides  himself  can 
procure  the  act  of  assembly  which  is  de- 
manded by  the  clause  in  question  of  his 
testator's  will ;  and  that  it  is  neither  com- 
petent to  the  president  and  directors  of  the 
literary  fund  to  ask  for,  nor  to  the  legis- 
lature to  enact,  a  law  unsanctioned,  or 
even  unsolicited,  by  the  respondent. 

**To  the  law  of  March  10th  1841,  referred 
to  in  the  bill,  the  respondent  has  never 
given  his  sanction.  On  the  contrary, 
he  dissented  then,  and  ever  since,  and 
has  always  regarded  the  act  as  founded  on 
an  unwarrantable  usurpation,  on  the  part 
of  the  plaintiffs,  of  his  powers  and  func- 
tions, and  in  itself  as  merely  inoperative 
and  void.  That  the  legislature  itself  had 
at  least  a  suspicion  that  such  might  be  the 
case,  is  apparent  from  the  phraseology  em- 
ployed in  the  last  clause  of  the  preamble 
to  the  act. 

''The  respondent  has  been  fortified  in 
these  general  views  of  his  powers  and 
duties,  by  reference  to  the  provisions  of 
the  act  obtained  by  the  plaintiffs,  particu- 
larly those  of  the  second  section  thereof. 
By  that  section  it  is  declared,  that  'all  the 
costs  of  suit,  fees  and  expenses  heretofore 
and  hereafter  incurred  by  the  president  and 
directors  of  the  literary  fund,  in  sustaining 
the  said  devise,  and  in  receiving,  manag- 
ing and  administering  the  said  fund,  shall 
be  charged  to  the  said  fund. '  The  respond- 
ent is  informed,  believes  and  charges, 
that  the  fees  and  expenses  thus  charged 
upon  the  fund  by  the  act  in  question  would 
be  from  ten  to  twelve  per  cent,  of  the  whole 
amount.  If  no  other  reason  operated,  as 
many    others      do,      to      induce     the     re- 
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405  spondent   to   repudiate   *the   act,    he 
would  deem    himself  faithless  indeed 

if  he  should  consent  to  so  material  an 
abatement  of  the  fund  created  by  his  testa- 
tor's benevolence." 

Such  of  the  heirs  as  were  infants  an- 
swered by  guardian  ad  litem.  The  adult 
heirs  demurred  to  the  bill,  and  assigned 
the  following  causes  of  demurrer: 

*^l8t.  That  the  plaintiffs  have  no  interest 
in  the  estate  of  Martin  Dawson  deceased, 
neither  as  officers  representing  the  common- 
wealth of  Virginia  as  imparted  to  them  by 
the  laws  of  the  state  creating  the  literary 
fund,  nor  as  trustees,  under  and  by  virtue 
of  the  act  of  the  general  assembly  passed 
the  10th  March  1841,  for  the  counties  of 
Albemarle  and  Nelson ;  and  so  they  say  that 
the  plainti/fs  cannot  maintain  any  action 
at  law  or  in  equity  relating  to  the  said 
estate,  and  this  court  therefore  cannot 
rightfully  take  jurisdiction  thereof. 

**2d.  Because  of  a  misjoinder  of  the  dis- 
tinct causes  of  suit  and  action,  in  this,  that 
even  if  the  plaintiffs  are  capacitated  by  the 
said  act  of  the  10th  March  1841  to  take,  sue 
for  and  recover  any  portion  of  the  said 
estate,  still,  as  to  the  real  estate  which  is 
impleaded  by  the  bill,  there  was  and  is  a 
plain  remedy  by  an  action  at  law ;  and  so 
they  say  there  is  a  misjoinder  and  want  of 
jurisdiction  on  that  head  also. 

'^3d.  Because  the  act  of  assembly  afore- 
said, under  which  the  plaintiffs  seek  to 
ground  their  suit,  is  merely  void  both  at 
law  and  in  equity,  for  the  reasons  that  it 
attempts  to  take  away  private  property  for 
public  services  without  making  reasonable 
compensation  to  the  owners  thereof,  and 
moreover  was  passed  by  the  legislature  not 
only  without  any  application  or  assent  of 
the  executors  of  Martin  Dawson  deceased, 
and  of  his  heirs  at  law  and  next  of  kin,  for 
such  purpose,  but  against  the  will  of  said 
executors,  and  against  the  wishes  of  these 
defendants,  and  is  therefore  violative  of 
their  rights  of  property  of  all  the  defend- 
ants. 

406  '^^Mth.  Because  the  said    act  of   as- 
sembly,   in  many  of   its    provisions, 

violates  the  will  of  Martin  Dawson  de- 
ceased, and  actually  asserts  the  rights  of 
dominion  and  control  over,  and  interest  in 
the  whole  estate,  viz.  First,  in  the  second 
section  of  the  bill,  it  is  enacted  that  the 
estate  shall  be  lessened  before  it  reaches 
the  literary  fund,  by  all  costs  of  suit  there- 
tofore and  thereafter  to  be  expended,  the 
amount  unlimited;  a  power  of  diminution 
not  contemplated  bj'  the  testator,  and  in- 
consistent with  the  will,  and  with  the  idea 
that  others  had  or  have  any  interest  in  the 
fund,  which  the .  commonwealth  seeks  to 
take  to  and  dispose  of  herself.  Secondly, 
it  is  provided  by  the  3d  section  of  the  bill, 
that  the  interest  of  the  fund,  to  be  called 
the  *  Dawson  fund,'  in  certain  portions 
shall  be  paid  over  to  the  school  commis- 
sioners of  Albemarle  and  Nelson,  to  beuned 
by  them  for  the  same  purposes  and  under 
the  same  regulations  as  the  school  quotas 
of  the  said  counties  were  used.at  thedateof 


the  said  act.  At  the  time  of  Martin  Daw- 
son's death  (as  of  which  date  his  will  in 
law  must  be  construed  to  speak)  the  qnotaa 
of  these  counties' from  the  literary  fund,  u 
regulated  by  law,  were  expended  wholly  in 
primary  education;  but  after  his  death  and 
before  the  passage  of  this  law,  a  law  was 
passed  by  the  legislature,  authorizing  the 
school  commissioners  of  any  county  wherein 
there  were  unexpended  balances  of  the  school 
fund,  to  devote  the  same  to  the  academy  or 
academies  of  such  county;  so  that  Martin 
Dawson's  estate,  designed  clearly  by  his 
will  for  primary  education,  if  this  law  pre- 
vails, is  liable  to  be  appropriated  to  the  aid 
of  the  rich,  and  not  of  the  poor  and  needy. 
Thirdly,  by  the  5th  section  of  the  act  it  is 
provided  as  follows:  *And  if  the  general 
assembly  should  hereafter  abolish  the 
literary  fund,  it  will  transfer  the  said  Daw- 
son fund  to  such  body  or  bodies  as  it  may 
provide,  to  the  use  and  benefit  of  the  said 
counties,  and  for  the  same  or  like  purpose 
for  which  the  funds  given  to  the 
407  ^school  commissioners  are  given.' 
•  Now  the  legislature  may,  and  most 
probably  will,  soon  abolish  the  literary 
fund,  and  if  they  do,  equity  will  declare 
the  trust  ended,  and  a  resulting  trust  would 
instantly  arise  in  favour  of  the  next  of  kin; 
and  so  if  the  fund  is  appropriated  contrary 
to  the  will  of  the  testator.  And  in  either 
case,  where  is  the  remedy  to  the  next  of  kin 
to  be  found  ii.  the  act?  There  is  none;  no 
right  is  reserved  to  them  to  sue  the  literary 
fund  to  reclaim  the  estate;  on  the  con- 
trary, the  law  provides  that  they,  the  law- 
makers, will  make  another  will  for  the 
decedent.  True,  the  first  section  gives  the 
literar3'  fund  power  to  defend  and  maintain 
any  suit  or  suits,  that  may  be  necessary  to 
enable  them  fully  to  recover  the  estate ;  but 
none  to  be  sued,  or  defend  suits,  having  for 
the  object  the  recovery  of  the  estate  back 
from  them,  or  to  provide  payment  if  re- 
ceived." 

The  cause  coming  on  to  be  heard  in  the 
circuit  court  the  21st  of  May  1842,  before 
judge  Thompson,  he  delivered  the  folloVf- 
ing  opinion : 

''If  I  rightly  comprehend  the  opinion  and 
reasoning  of  the  court  of  appeals,  they 
have  decided  that  the  17th  clause  contained 
a  valid  devise,  because,  conceding  as  they 
did  that  the  literary  fund  could  not  take  by 
devise,  and  that  had  it  been  a  devise  in 
present!  to  that  fund  it  would  have  been 
void,  it  was  a  gift  directly  to  the  executors 
(of  the  legal  title,  I  suppose,  though  they 
do  not  say  so),  upon  an  executory  trust  to  be 
performed  in  futuro— in  other  words,  an 
executory  devise  or  limitation  in  favour  of 
some  devisee  or  legatee  to  be  called  into 
existence  and  made  capable  of  taking  by 
the  joint  instrumentality  of  the  executors 
and  the  legislature. 

"To  bring  it  within  the  legal  limitation 
as  to  the  time  of  vesting,  and  to  prove  that 
it  must  vest  within  the  time  allowed  by 
law,  judge  Tucker  says,  the  act  constitut- 
ing the  estate  a  part  of  the  literary 
408      fund  must  be  ^obtained  by    the  exec- 
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utors;  and  he  says  in  another  part  of 
his  opinion,  *As  this  act  is  to  be  obtained 
bj  the  executors,  the  conting-ency  of  its 
passage  is  within  a  life  or  lives  in  being, 
and  therefore  not  too  remote.'  The  judge 
has  not  told  us  in  express  terms  whether 
this  executory  trust  in  the  executors  is  per- 
sonal or  official,  though  he  has  said  it  could 
be  performed  by  them  only. 

**It  seems  to  me  very  clear,  that  in  order 
to  sustain  the  most  important  position  of 
the  opinion,  the  one  on  which  the  validity 
of  the  devise  mainly  turns,  to  wit,  that  the 
limitation  was  not  too  remote,  it  must  be 
conceded  that  the  trust  is  personal,  and 
therefore  only  limited  by  a  life  or  lives  in 
being;  for  if  official,  there  is  no  limitation 
of  the  time  of  its  execution.  It  could  be 
executed  by  an  administrator  de  bonis  non 
with  the  will  annexed,  a  century  hence,  as 
well  as  now. 

**It  seems  to  me  equally  clear  that  the 
opinion  of  the  court  concedes  another  prop- 
osition ;  and  that  is,  that  neither  the  legis- 
lature nor  the  literary  fund,  nor  any  one  else 
except  the  executors,  could  execute  the  trust, 
that  is.  could  constitute  the  estate  a  part 
of  the  literary  fund.  If  the  legislature, 
upon  its  own  mere  motion,  or  upon  the 
application  of  the  president  and  di- 
rectors of  the  literary  fund,  without 
and  against  the  consent  of  the  exec- 
ntors,  could  execute  this  trust  and  vest 
this  devise,  it  is  surely  not  an  executory 
trnst  in  the  executors,  to  be  exercised  dur- 
ing their  lives  or  the  life  of  the  survivor, 
but  a  limitation  depending  upon  the  power, 
will  and  pleasure  of  the  legislature,  which 
they  might  as  lawfully  exercise  500  years 
hence  as  in  1841. 

"The  president  and  directors  of  the  liter- 
ary fund  cannot  make  themselves,    nor  can 
the  legislature  make    them,  the  devisees  of 
this  estate.     The  legislature  can  capacitate 
them  to  take,  if  it  be  the  will  and  pleasure  of 
the  executors  to  bestow.     Until  the  trust  be 
executed    by    the    executors    in  their 
409      favour,  they  have  no  more  interest  *in 
this  estate  than    any  other  citizen  of 
the  commonwealth,  and  until  then  there   is 
no  pretence  for  saying  that  they  can    com- 
pel the  executors  to  execute  the  trust.     Nor 
can   the  legislature  compel  the  execution  of 
the  trust  in  their  behalf.     That  would  be  to 
exercise    a    judicial    and    not  a  legislative 
function.     If  the  act  of   the    legislature   in 
this   case  be  allowed    the    force    and  effect 
ascribed  to  it,    it    is    an  act    divesting  the 
vested    rights  of   Davison's  heirs  and  Daw- 
son's executors,  and    vesting    them    in    the 
president  and  directors  of  the  literary  fund. 
Such  an  act    is   beyond    the    constitutional 
competency  of  the  legislature;  and  it  is  due 
to  that  body  to  say,  that  it   is   most  appar- 
ent»  from  the  preamble  and  body  of  the  act, 
that  they  never  meant  to  claim   or  exercise 
any  such  power.     They  disclaimed  any  such 
intention,    right  or  power.     All    they    did 
^as   to   make  the   literary   fund  capable  of 
taking  the  devise,  and    to   provide    how    it 
should  take  and  hold,  and  then  to   provide, 
that  if  their  act,  passed  without  the  applica- 


tion of  the  executors,  could  vest  the  legacy 
or  devise  in  the  literary  fund,  it  should  be 
vested:  otherwise  the  first  five  sections  of 
the  law  became  a  mere  nullity,  a  dead  let- 
ter. 

**It  appears  from  the  act  itself,  that  it 
was  passed  without  the  application  or  con- 
sent of  the  executor;  and  from  his  answer, 
that  it  passed  not  only  without  but  against 
his  consent,  and  that  he  has  not,  nor  does 
he  intend  to  ratify  or  consent  to  said  act. 
To  say,  therefore,  that  such  an  act  could 
confer  any  rights  on  the  plaintiffs,  would 
be  to  say  that  the  legislature  (if  they  could 
not  make  a  will  for  Martin  Dawson)  might 
by  their  act  constitute  themselves,  or  some- 
body else,  his  trustees  to  execute  his  will, 
in  the  lieu  of  those  to  whom  he  has  seen 
cause  to  confide  the  trust. 

*'Upon  the  demurrer  of  the  heirs  at  law, 
and    the   answer   of   the   executor,  the  bill 

must  be  dismissed  with  costs." 
410  *The  decree  of  the  circuit  court  was 
in  conformity  with  this  opinion.  It 
declared,  that  for  the  causes  of  defence  re- 
lied on  in  the  demurrer  of  the  heirs  at  law, 
and  in  the  answer  of  the  defendant  William 
W.  Dawson,  the  bill  was  dismissed,  and 
the  plaintiffs  were  to  pay  to  the  defendants 
their  costs. 

From  this  decree  an  appeal  was  allowed 
on  the  petition  of  the  president  and  direct- 
ors of  the  literary  fund. 

The  attorney  general  for  the  appellants. 
The  difficulty  apprehended  by  the  testator 
was,  that,  under  the  organization  of  the  lit- 
erary fund,  what  he  devised  and  bequeathed 
'nifiT^t  go  into  the  general  fund  for  its  gen- 
eral purposes,  and  not  be  confined  to  the 
particular  counties  and  purposes  which  he 
had  specially  in  view.  He  wished  his  ex- 
ecutors to  bring  the  subject  to  the  notice  of 
the  legislature,  so  that  his  object  might  be 
effected.  The  executors  were  looked  to  as 
the  means  of  effecting  the  object;  but  their 
agency  was  not  regarded  as  a  part  of  the 
contingency  itself.  The  passage  of  the  act 
of  assembly  was  the  contingency  contem- 
plated by  him.  If  there  should  be  difficulty 
in  procuring  the  legislation,  he  contem- 
plated that  aid  would  be  given  by  the  exec- 
utors as  well  as  others.  But  to  suppose  the 
concurrence  of  the  executors  indispensable, 
would  be  to  suppose  that  he  had  put  it  in 
the  power  of  his  executors  to  defeat  his 
will;  that  he  had  put  it  in  their  power  to 
have  the  use  of  this  fund  for  their  lives. 
For  the  president  and  directors  of  the  liter- 
ary fund  could  not  interfere,  they  having 
no  interest;  and  the  heirs  could  not  inter- 
fere, since  the  executors  would  have  dur- 
ing their  lifetime  to  apply  for  the  act,  and 
the  heirs  would  have  no  right  until  the  time 
for  such  application  had  passed  by.  If  the 
agency  of  the  executors  be  indispensable, 
the  devise  must  be  considered  a  devise  to  the 
executors.  But  it  cannot  be  so  considered. 
The  testator  shews  his  intention  to  be,  that 
the  property  was  to  go  at  all  events 
411  *to  the  literary  fund.  That  no  per- 
sonal benefit  was  intended  to  enure 
to  the  executors  in  respect  to  this  property. 
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is  apparent  when  we  look  at  the  15th*  and 
2l9t  clauses  of  the  will,  as  well  as  the  l^th 
and  17th.  They  are  trustees,  a  breach  of 
trust  by  whom  was  never  contemplated  by 
the  testator.  The  gift  is  to  an  existing 
corporation,  and  the  view  of  the  court  may 
be  very  different  from  what  it  would  be, 
were  the  gift  to  a  corporation  to  be  called 
into  existence.  The  existing  corporation 
had  a  right  to  apply  for  such  an  amend- 
ment of  its  charter  as  would  enable  it  to 
take  for  particular  speciiied  objects,  and 
the  legislature  had  a  right  to  make  such  an 
amendment^  And  even  if  the  testator  con- 
templated that  this  change  would  be  made 
through  the  agency  of  the  executors,  still 
what  had  been  done  was  proper,  to  prevent 
injury  by  a  breach  of  the  trust  of  those 
executors. 

C.  Johnson  for  appellees.  On  the  former 
argument,  the  court  was  referred  to  the 
cases  of  Gallego's  ex'ors  v.  The  Attorney 
General,  3  I^eigh  450,  and  especially  to  the 
passage  at  p.  &6;  Janey's  ex*or  v.  Latane 
and  others,  4  Leigh  327;  Baptist  Associa- 
tion V.  Hart's  ex*ors,  4  Wheat.  1 ;  Charles 
and  others  v.  Hunnicutt,  5  Call  311;  Over- 
seers of  poor  V.  Tayloe's  adm'r,  Gilm.  336; 
William  A  Mary  College  v.  Hodgson  and 
others,  6  Munf.  163;  Inglis  v.  Sailor's 
Snug  Harbour,  3  Peters  99.  We  contended 
that  the  contingency  must  be  such  as 
412  must  happen  *within  the  time  limited 
by  law.  Fearne  p.  468,  470,  {  5,  6,  8, 
and  p.  488,  {'1^*  And  we  argued  that  if  the 
execut'^rs  were  charged  with  the  duty  of  ap- 
plying for  the  act  of  assembly,  it  was  an 
official  trust,  and  might  be  performed  by  an 
administrator  with  the  will  annexed  or 
other  representative,  and  so  the  contingency 
would  not  be  within  the  time  limited.  But 
we  conceded  that  if  the  trust  was  personal  to 
the  executors,  if  it  did  not  go  to  their 
successors,  the  contingency  would  be  in 
time.  What  did  the  decree  decide?  The 
decision  was  that  the  devise  is  to  the  execu- 
tors, who  took  the  estate  charged  with  the 
performance  of  the  trust  contained  in  the 
17th  clause.  And  the  court  must  have 
taken  the  view,  that  application  was  to  be 
made  by  the  executors  to  the  legislature  to 
carry  into  effect  that  clause,  and  whether 
made  by  all  or  one,  it  would  be  within  lives 
in  being.  Thus,  and  thus  only,  was  the 
objection  met,  that  the  devise  depended  on 
an  act  of  assembly  not  to  be  passed  in  a 
limited  time. 

But  now  it  is  contended  the  will  and  decree 

•The  15th  clause  is  as  follows  :  **16th.  I  irlve  to  my 
relation  and  friend  William  W.  Dawson  my  wearing 
apparel,  books,  watch,  horse  and  saddle,  also  the 
ffoods  I  may  have  in  the  hands  of  William  W.  Daw- 
son &  Co.  unsold  at  my  death,  also  my  part  of  the 
profits  in  the  mercantile  concern  of  William  W. 
Dawson  &Co.,  he  paying  for  my  stock  and  the  sums 
allowed  him  for  his  services  with  interest,  in  which 
concern  I  became  a  partner  for  no  other  object  bat 
to  promote  the  said  William's  interest,  and  there- 
fore I  relinquish  my  riirht  to  th^  profits.*'  The 
16th,  17th  and  2lst  clauses  may  be  seen  in  10  Leifirh 
148,  9.— Note  in  Original  Edition. 


meant  that  the  devise  was  to  take  effect  on 
a  single  contingency,  the  passage  of  an 
act  in  a  reasonable  time.  Is  this  the  tme 
interpretation?  The  decree  is  brief,  and 
we  must  refer  to  the  opinions.  They  shew 
that  judges  Tucker  and  Brooke  both  con- 
templated that  the  application  for  the  law 
was  to  be  made  by  the  executors ;  that  both 
judges  supposed  no  law  could  be  passed  after 
the  death  of  the  executors;  and  that  judge 
Brooke  supposed  the  executors  did  not  nec- 
essarily have  their  whole  lives, — that  the 
application  must  be  in  a  reasonable  time. 
Ought  not  this  to  have  been  the  judg- 
ment? It  was  intended  by  the  testator  to 
impose  this  trust  on  the  executors,  and  to 
make  them  necessary  agents  in  carrying  it 
into  effect.  The  will  furnishes  conclusive 
evidence  that  the  subject  was  not  given  to 
the  discretion  of  the  legislature,  or  to  the 
president  and  directors  of  the  literary 

413  *fund  without  the  agency  of  the  exec- 
utors, who  were  the    selected  agents. 

It  shews  that  the  executors  were  intended  to 
have  a  discretion  in  the  matter.  The  tes- 
tator intended  them  to  see  that  the  fund 
was  dedicated  to  the  poor,  and  if  they  could 
not  get  such  an  act  as  in  their  opinion 
would  conform  to  his  intent,  to  let  the 
fund  go  to  his  heirs.  If  the  testator  could 
have  anticipated  the  language  of  the  school 
commissioners  of  Albemarle,  in  the  report 
wherein  they  say  the  fund  is  large  enough, 
would  he  still  have  wished  them  to  have 
more?  There  was  not  even  a  necessity  for 
placing  the  fund  in  the  charge  of  the  pres- 
ident and  directors  of  the  literary  fund;  for 
the  executors  might  have  asked  for  an  act 
incorporating  the  school  commissioners. 
If,  under  the  will  and  decree,  and  applica- 
tion by  the  executors  is  necessary,  the  trust 
is  personal,  and  all  the  executors  must 
apply;  whereas  here  none  have  applied, 
and  without  their  consent  an  act  h  •&  been 
passed.  This  act  must  be  void.  It  is  said 
that  to  hold  so  would  be  giving  the  execu- 
tors power  to  disappoint  the  will;  and  it 
may  perhaps  be  said  further,  that  in  the 
meantime,  before  the  application  is  made, 
or  the  time  for  it  passed,  the  property 
might  be  wasted.  If  the  supposition  that 
the  testator  intended  the  executors  to  have 
a  discretion  be  correct,  the  argument  is 
answered.  But  if  the  estate  should  be 
wasted,  the  executors  would  be  liable  to 
the  heirs  or  devisees.  And  when  the  con- 
dition should  be  broken,  the  heirs  might 
enter.  Porter's  case,  1  Rep.  22;  Baptist 
Association  v.  Hart's  ex'ors,  4  Wheat. 
33-35. 

II.  The  act  passed  is  not  such  an  act  as 
the  testator  intended,  but  such  a  one  as 
would  authorize  the  heirs  to  enter  for 
breach  of  the  condition.  1  R.  C.  1819,  ch. 
33,  p.  82;  Supp.  to  R.  C.  p.  33,  ch.  18;  Id. 
p.  35,  ch.  19  ;  Id.  p.  36,  ch.  20;  Id.  p.  40, 
ch.  28;  Sess.  Acts  of  1836-7,  p.  13,  ch.  12. 
We  admit  that  the  legislature,  when  prop- 
erly applied  to,  may  put  the  fund  under 
such    government    as  it    sees  fit,  not 

414  inconsistent  with    the  objects  *of  the 
testator;    and    therefore    we  do    not 
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complain  of  the  first  section.  But  with 
respect  to  the  second  section,  so  far  as 
it  charg^es  on  the  fund  expenses  which  have 
been  incurred  or  shall  be  incurred  in  sus- 
tadning  the  devise,  the  will  is  violated.  The 
fund  is  to  be  held  not  only  ^*for  the  uses  to 
which  the  school  fund  of  the  counties  of  Al- 
bemarle and  Nelson  is  applied,''  but  also 
'*for  the  like  uses  in  the  said  counties,"  as 
is  provided  in  subsequent  sections.  At  the 
date  of  the  will,  only  the  quota  of  45000 
dollars  was  paid  over  to  the  school  commis- 
sioners, and  that  was  for  the  education  of 
the  poor.  At  the  date  of  the  act  concerning 
the  estate  of  Martin  Dawson,  there  was  in 
force  the  act  of  the  22d  of  March  1836, 
Sess.  Acts  of  18aS-6,  ch.  4,  p.  7-8.  And 
hence  the  estate  of  Dawson  may  be  applied, 
not  to  primary  schools  for  the  poor,  but  to 
colleges  and  academies  for  the  rich. 
Whereas  so  much  of  the  fund  as  is  not  neces- 
sary to  educate  the  poor — whatever,  in  short, 
is  not  applied  according  to  the  trusts,  be- 
longs to  the  heirs,  precisely  as  a  dedication 
of  an  estate  to  pay  debts  charges  so  much 
as  is  necessary,  and  when  they  are  satisfied, 
the  rest  belongs  to  the  heirs.  Did  the  testa- 
tor mean,  if  there  were  no  poor  to  be  edu- 
cated, to  authorize  the  fund  to  be  applied  to 
like  purposes  ;  to  educate  the  rich,  or  any 
particular  sect ;  or  for  general  purposes  of 
education  or  charitable  objects?  If  our  deci- 
sions have  gotten  us  rid  of  any  thing,  they 
have  gotten  us  rid  of  the  latitudinous  deci- 
sions under  the  statute  of  Elizabeth.  The 
well  considered  decisions  in  Gallego's 
ex'ors  V.  The  Attorney  General  and  Janey's 
ez'or  V.  Latane  and  others  are  all  foolish- 
ness, if  there  be  such  wide  discretion  in 
onr  chancery  courts.  It  may  be  said,  the 
expression  *'for  like  objects"  is  used  in  the 
17th  clause  of  the  will.  But  can  any  one  be- 
lieve the  testator  meant  any  thing  except 
the  education  of  the  poor?  The  like  object, 
as  understood  by  him,  was  the  education  of 
the  poor  not  exactly   in    the  same  manner, 

but  perhaps  by  applying  the  princi- 
415      pal.     *Wherea8  the   natural   effect  of 

the  act  which  has  been  passed  is  to 
withdraw  the  fund  from  the  education  of 
the  poor,  and  apply  it  to  such  kindred  ob- 
jects as  the  legislature  may  think  proper. 

The  attorney  general  in  reply.  The  lit- 
erary fund  is  a  corporation,  but  an  act  was 
accessary  for  authorizing  it  to  take  and  hold 
this  property.  Suppose  a  man  by  his  will 
gives  an  estate  to  A.  if  ;flOO.  be  paid  by 
B.,  and  A.  himself  pays  the  ;flOO.  ;  would 
not  that  be  a  sufficient  performance  of  the 
condition?  Marks  v.  Marks,  1  Str.  129.  So 
here,  as  the  literary  fund  may  take  and 
hold  when  the  act  is  passed,  it  may  itself 
procure  the  passage  of  the  act. 

The  executors  were  to  carry  into  effect  the 
16th  clause  of  the  will.  But  if  they  could 
not,  if  they  failed  to  carry  that  into  effect, 
then  the  estate  was  to  be  used  as  directed  in 
the  17th  clause.  The  language  is  manda- 
tory, followed  by  an  earnest  injunction  to 
the  executors.  And  it  is  not  discretionary 
with  them  to  execute  the  clause  or  not. 
The  testator  looked  to  the  perpetual  use   of 


the  fund,  and  the  power  which  was  to  regu- 
late and  control  the  fund  was  to  be  in  the 
Jegislature,  not  in  the  executors.  The 
legislature  is,  from  time  to  time,  to  act  in 
regard  to  it.  The  testator,  having  devised 
his  own  scheme,  and  given  the  legislature 
power  to  execute  it,  never  intended  to  clothe 
the  executors  with  the  power  of  interfering 
on  the  ground  of  deviation  from  his  intent, 
or  with  the  power  of  otherwise  controlling 
the  legislative  action.  When,  in  the  21st 
section,  he  has  declared  the  powers  of  the 
executors,  it  cannot  be  inferred  that  he  in- 
tended to  clothe  them  with  higher  powers. 
He  never  contemplated  that  the  power 
should  exist  in  them  to  decide  whether  or  no 
the  estate  should  go  to  the  literary  fund. 
The  objection  to  the  act  on  the  ground  of 
provision    for     costs    and     charges, 

416  comes  with  a   bad  grace  from  *those 
whose  conduct  leads  to  those  charges. 

The  testator  never  intended  the  charges  to 
come  out  of  the  general  treasury :  he  must 
have  meant  them  to  be  met  out  of  this 
fund.  What  is  meant  by  the  testator  in 
the  expression  "is  used?"  He  is  giving  the 
fund  for  a  perpetual  object  of  charity:  is  it 
his  intention  that  no  change  shall  be  made 
in  the  mode  of  using  it?  The  meaning  is, 
that  it  is  to  be  used  in  the  same  manner 
that  the  ordinary  fund  of  the  school  commis- 
sioners is  used,  at  the  time  of  using  the 
same.  Moreover,  the  act  of  February  24, 
1821  appropriated  the  surplus  income  of  the 
literary  fund  to  the  endowment  of  such  col- 
leges, academies  and  intermediate  schools 
as  the  general  assembly  might  thereafter 
designate.  Sess.  Acts  of  1820-21,  ^  p.  16, 
ch.  11,  {  5.  And  an  instance  of  such 
designation  is  furnished  by  the  act  of  Feb- 
ruary 27,  1833.  Sess.  Acts  of  1832-3,  p.  13, 
ch.  11.  These  acts  shew  that  there  was  an 
intention  to  modify  the  fund;  that  an  im- 
provement was  going  on  in  its  application. 
And  there  is  nothing  in  the  will  which 
shews  an  intention  to  provide  for  the  poor, 
except  that  part  of  the  16th  clause  relating 
to  the  overplus,  which  contains  the  expres- 
sion **such  as  is  not  able."  In  providing 
for  seminaries  of  learning,  as  the  testator 
has  done  by  that  clause,  he  has  shewn  his 
intention  rather  to  be  to  make  provision 
for  the  middle  classes. 

BAI^DWIN,  J.  In  the  case  of  The  Liter- 
ary Fund  V.  Dawsons,  10  I^eigh  147,  it  was 
held  by  this  court,  that  the  devise  con- 
tained in  the  l7th  clause  of  the  testator's 
will  was  a  valid  executory  devise,  to  take 
effect  on  the  happening  of  the  contingency 
therein  contemplated ;  and  the  question  now 
presented  in  the  present  suit  is  whether 
that  contingency  has  happened?  The  coun- 
sel for  the  appellees  have  supposed  that 
some  light  on  this  subject  may  be  obtained 
by  recurring  to  the  difficulties  which  the 
court  thought,  when  it  decided  the  for- 

417  mer    *cause,    were    removed     by    the 
construction  it  gave  to  the  devise  in 

question.     Let  us  therefore  briefly    advert 
to  the  nature  of  those  difficulties. 

The   testator   was  desirous  of  promoting 
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the  cause  of  education,  by  establishing 
three  seminaries  of  learning  in  the  counties 
of  Albemarle  and  Nelsofi  ;  and  to  this  object 
he  devoted  the  greater  part  of  his  estate, 
real  and  personal,  by  the  16th  clause  ot  his 
will.  But  it  appears  he  was  apprehensive 
that  this  scheme  of  benevolence  might 
fail,  from  the  want  of  corporate  powers  for 
the  preservation  and  administration  of  the 
fund  thus  created.  In  the  event  of  such 
failure,  he  contemplated  effectuating  his 
general  charitable  design,  the  education  of 
youth,  by  another  plan,  which  would  give 
him  the  agency  of  a  then  existing  corpora- 
tion, the  president  and  directors  of  the  lit- 
erary fund.  That  plan  was  to  constitute 
the  estate  devised  a  part  of  the  literary 
fund,  in  such  manner  as  to  be  used  by  the 
school  commissioners  for  the  counties  of 
Albemarle  and  Nelson,  in  aid  of  the  school 
fund  allotted  under  the  general  law  to  those 
counties.  But  it  seems  he  was  aware 
that  the  laws  constituting  and  regulating 
the  literary  fund,  only  contemplated  its 
general  resources,  and  would  not  be  ade- 
quate to  the  administration  of  the  specific 
charity  he  had  in  view.  This  obstacle, 
however,  he  believed  could  be  removed  by 
the  power  of  the  legislature,  and  he  in- 
voked its  exercise  in  the  following  brief 
and  comprehensive  terms:  *^An  act  of  as- 
sembly for  said  object  supposed  can  be  ob- 
tained.'* 

The  testator's  apprehensions  in  regard 
to  his  primary  scheme  were  realized.  It 
did  fail  at  the  moment  of  his  death,  from 
the  want  of  corporate  powers  to  carry  it 
into  effect.  The  seminaries  of  learning 
which  he  sought  to  endow  by  the  provi- 
sions of  the  16th  clause  were  not  in  exist- 
ence, and  could  only  be  created  by  an  act 
of  incorporation.     A  devise   to  or  for  them 

was   therefore   inoperative    and  void, 
418      upon  the  principles   decided    *by  the 

supreme  court  of  the  United  States 
in  the  case  of  The  Baptist  Association  v. 
Hart's  ex'ors,  4  Wheat.  1,  and  by  this  court 
in  the  case  of  Gallego's  ex'ors  v.  The  At- 
torney General,  3  Leigh  450.  And  the  ex- 
pedient had  not  occurred  to  the  testator  of 
providing  that  an  act  of  incorporation 
should  be  obtained,  and  that  when  obtained 
the  seminaries  so  incorporated,  or  other 
persons  in  trust  for  them,  should  be  the 
devisees  of  his  estate.  That  such  a  de- 
vise, at  least  in  the  latter  form,  by  way  of 
trust,  would  be  good  according  to  the  law 
of  executory  devises,  there  is  no  reason  to 
doubt.  It  would  be  a  devise  to  or  for  a  per- 
son (whether  natural  or  artificial  is  imma- 
terial) not  in  esse  at  the  time  of  the 
testator's  death,  but  to  come  into  existence 
in  a  reasonable  time,  so  as  not  to  violate 
the  rules  of  policy  inhibiting  perpetuities. 
A  limitation  of  that  kind,  engrafted  by 
way  of  condition  on  a  common  law  convey- 
ance, was  held  to  be  valid  in  Porter's  case, 
1  Rep.  24,  and  in  the  case  of  Inglis  v.  The 
Trustees  of  the  Sailor's  Snug  Harbour,  3 
Pet.  99,  the  supreme  court  of  the  United 
States  sustained  a  devise  to  certain  official 
persons  in  the  state bf  New  York  (whom  by 


their  official  titles  the  testator  appointed 
his  executors)  and  their  successors,  upon 
trust  to  erect,  manage  and  govern  an  asy- 
lum or  marine  hospital  to  be  called  The 
Sailor's  Snug  Harbour,  for  the  support  of 
age,  decrepit  and  worn  out  sailors,  and  that 
if  it  could  not  be  legally  done  according  to 
his  intention  by  them  without  an  act  of 
the  legislature,  they  should  apply  as  soon 
as  possible  for  an  act  to  incorporate  them 
for  that  purpose:  and  the  contingency  of 
procuring  an  act  of  incorporation  was  held 
not  to  be  too  remote,  inasmuch  as  by  the 
intent  of  the  testator  it  was  to  happen 
within  a  reasonable  time. 

When  the  former  cause  between  the  pres- 
ent parties  was  before  this  court,   it   would 
seem  that  the  counsel    for  the   then    plain- 
tiffs, the  testator's  heirs  at  law,  based  their 
argument    against    the    validity     of 

419  the  devise  in  ^question  mainly   upon 
the  ground  that  it  was  a  devise  to  the 

literary  fund,  a  corporation  then  incapable 
of  taking,  and  upon  a  contingency  too  re- 
mote. But  the  court  held  that  the  devise 
was  not  to  the  literary  fund,  but  to  the 
executors  in  trust,  and  that  the  contingencj 
upon  which  the  testator's  bounty  was  to 
take  effect  was  not  too  remote.  The  devise 
to  the  executors,  and  the  time  for  its  effec- 
tual operation,  were  matters  of  construction; 
and  the  difficulties  removed  by  the  construc- 
tion adopted  by  the  court  were  not  in- 
herent in  the  cause,  but  suggested  by  the 
ability  of  counsel,  upon  an  erroneous  con- 
struction of  the  devise  insisted  on  by  them, 
but  repudiated  by  the  court.  The  difficulties 
therefore  were  not  in  the  mind  of  the  court, 
but  in  the  mind  of  the  counsel,  and  can 
throw  no  light  upon  the  present  question 
The  question  now  before  the  court  is 
simply  and  exclusively  whether  the  contin- 
gency has  occurred  upon  which  the  trust  for 
the  literary  fund,  created  by  the  will  and 
engrafted  upon  the  devise  to  the  executors, 
was  to  take  effect.  To  determine  this,  we 
must  of  course  look  to  the  nature  of  the 
contingency;  and  that  must  depend  alto- 
gether upon  the  intent  of  the  testator.  He 
had  resolved  to  establish  a  charity,  to  be 
administered  by  the  president  and  directors 
of  the  literary  fund,  through  the  agency  of 
the  school  commissioners ;  and  that  resolu- 
tion was  fixed  and  final,  <%o  far  as  he  and 
his  representatives  were  concerned-  But  it 
required  for  its  accomplishment  the  con- 
currence of  another  will,  that  of  the  legis- 
lature; and  it  required  nothing  more.  It 
was  wholly  immaterial  whether  such  con- 
currence was  granted  with  or  without  so- 
licitation, whether  upon  or  without  the 
application  of  the  trustee  or  cestui  que 
trust,  whether  at  the  suggestion  of  a  mem- 
ber of  the  legislatureor  a  stranger,  whether 
as  an  act  of  grace  and  favour  on  the  part 
of  the  government,  or  of  public  duty  as 
the  representative  of  a  great  public  in- 
terest. 

420  *There  is  nothing  formal  or  techni- 
cal in  the  devise  in  question.     Impor- 
tant parts  of  it  are  not  expressed  in  precise 
words,  but  to  be  inferred  from  the  testator's 
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general  intent.  Thus,  that  the  devise  is  to 
the  ezecntors  has  been  inferred  from  the 
direction  that  the  estate  is  to  be  used  by 
them  in  constituting  it  a  part  of  the  literary 
fund ;  which  can  only  be  done  (in  the  appro- 
priate mode  of  a  surrender  and  conveyance 
of  the  property)  by  regarding  the  executors 
as  clothed  with  the  possession  and  title. 
So,  that  the  devise  is  contingent  upon  the 
action  of  the  legislature,  we  infer,  because 
such  action  was  contemplated  by  the  testa- 
tor, and  indispensable  to  the  success  of  his 
bounty.  But  we  are  not  at  liberty  to  infer 
a  condition  which  is  to  defeat  the  whole 
purpose  of  the  devise.  The  testator  has  not 
made  his  charity  dependent  upon  the  voli- 
tion, or  discretion,  or  fidelity  of  his  execu- 
tors. They  had  a  plain  and  simple  duty  to 
perform,  to  wit,  the  tradition  and  convey- 
ance of  the  property  to  the  literary  fund,  so 
soon  as  that  corporation  should  be  author- 
ized by  the  legislature  to  receive  and  ap- 
propriate it  for  the  intended  purpose.  It 
was  moreover  the  duty  of  the  executors  ( not 
made  so  expressly,  but  by  strong  implica- 
tion) to  obtain,  if  they  could,  the  concur- 
rence of  the  legislature  in  the  proposed 
endowment;  a  concurrence,  not  with  the 
will  of  the  executors,  but  with  the  will  of 
the  testator.  But  to  obtain  if  practicable? 
imports  nothing  more  than  the  use  of  the 
lawful  and  proper  means:  and  of  what  sig- 
nificancy  are  the  means  when  the  end  has 
been  accomplished? 

The  desired  act  of  assembly  has  been 
passed,  and  why  should  we  now  enquire 
whether  it  was  passed  with  or  without  the 
consent  of  the  acting  executor?  I  readily 
admit  that  if  it  appeared  clearly  from  the 
will,  that  the  testator  intended  the  estab- 
lishment and  endowment  of  his  proposed 
charity  should  depend   upon  the  consent  of 

his  executors,  then  we  ought  to  treat 
421      such    consent    *as   an    indispensable 

condition:  but  to  my  mind  the  mani- 
fest intent  was  directly  contrary :  and  so 
the  case  is  nothing  more  than  the  ordinary 
one  of  a  refusal  on  the  part  of  the  trustee 
to  execute  the  trust.  In  the  language  of 
the  master  of  the  rolls  in  Malim  v.  Keigh- 
ley,  2  Ves.  jun,  335,  **wherever  any  person 
^ves  property,  and  points  out  the  object, 
the  property,  and  the  way  in  which  it  shall 
go,  that  does  create  a  trust,  unless  he  shews 
clearly  that  his  desire  expressed  is  to  be 
controlled  by  the  party,  and  that  he  shall 
have  an  option  to  defeat  it."  In  that  view 
of  the  subject,  X  consider  the  cause  free 
from  all  difficulty.  If  we  could  conceive 
that  the  consent  of  the  acting  executor  was 
necessary  to  the  passage  of  the  act  of  the 
legislature,  that  consent  being  a  matter  of 
duty  and  not  of  discretion,  a  court  of  equity 
would  have  compelled  him  to  give  it  pre- 
viously. And  now  that  the  act  has  been 
passed,  equity  will  compel  his  assent,  by 
requiring  him  to  surrender  and  convey  the 
property. 

It  was,  as  I  conceive,  in  no  wise  neces- 
sary that  the  testator  should  have  contem- 
plated the  consent  of  his  executors  to  the 
passage  of  the  law,  in  order  to  relieve  the 


contingency  from   the  imputation  of  being 
too  remote.     Whether  an   executory   devise 
tends  to  establish  a  perpetuity  or  not,    de- 
pends upon  the  testator's  intention  as  to  the 
time  within  which    the   contingency   shall 
happen.     It  was  never  held  that  executory 
devises  are  to  be  governed  by  the  rules    of 
the  common  law  as  to  common  law  convey- 
ances: the   oijly   question    is   whether    the 
contingency    is  to  happen  within  a  reason- 
able time  or  not,  (Thellusson  v.  Woodford, 
4  Ves.  327,  329,)  and    that    is    to    be  deter- 
mined by  the  testator's  intent,   upon  a  fair 
and  liberal  interpretation  of  the  whole  will. 
Inglis  V.  The  Trustees  of  the  Sailor's  Snug 
Harbour,  3  Pet.  117;  Chapman  v.  Brown,  3 
Burr.  1634.     Now    I  think    it   clear   that  it 
was  the  testator's  intention  the  legislature 
should  act  upon  the  subject  in    a  rea- 

422  sonable  time.  If,  when  he'^said  *^an 
act  of  assembly  for  said  object  sup- 
posed can  be  obtained,"  he  had  added  the 
words  *4n  a  reasonable  time,"  could  any 
one  doubt  that  the  devise  would  have  been 
defeated  by  an  unreasonable  delay  in  the 
passage  of  a  law?  And  yet  how  can  it  be 
supposed  that  his  meaning  was  otherwise? 
and  *'to  attain  the  intent,"  shall'  not  ^'im- 
plication supply  verbal  omissions?"  (Lord 
Mansfield  in  3  Burr.  1634.)  Do  not  the 
nature  of  the  endowment,  the  investment 
of  his  estate  in  the  literary  fund,  and  the 
application  of  its  accruing  profits,  exclude 
the  idea  that  it  might  be  locked  up  indefi- 
nitely in  the  hands  of  his  executors,  the 
very  persons  who  were  directed  to  invest  it, 
and  whose  duty  it  was  to  solicit  and  en- 
deavour to  obtain  the  passage  of  the  law? 
It  is  evident  that  he  contemplated  the 
prompt  action  of  the  legislature;  and  if 
so,  can  it  be  said  that  he  did  not  intend  it 
should  occur  within  a  reasonable  time? 
The  acts  to  be  performed  by  his  executora 
were,  it  is  true,  official  acts,  but  the  per- 
formance of  them  was  a  personal  duty, 
which  could  not, without  malfeasance,  be  in- 
definitely delayed;  which  the  testator  must 
have  expected  them  to  perform  forthwith, 
or  as  soon  as  practicable,  and  the  perform- 
ance of  which  necessarily  involved  the 
action  of  the  legislature,  or  its  refusal  ta 
act,  within  a  reasonable  time.  What  would 
be  the  precise  limits  of  that  reasonable 
time,  it  has  never  yet  been,  and  never  can 
be,  necessary  to  enquire :  it  is  enough  that 
they  could  not  transcend  the  period  pre- 
scribed by  the  rules  of  executory  limita- 
tions. 

The  views  above  stated  are,  it  seems  to 
me,  in  perfect  accordancefwith  the  decree  of 
this  court,  and  the  opinions  of  the  judges, 
in  the  former  cause  between  the  same  par- 
ties. All  objections  to  the  validity  of  the 
devise  were  then  overruled :  that  founded  on 
the  supposed  remoteness  of  the  contingency 
was  especially  noticed  and  condemned,  not 
because  the  contingency  depended  on  the 
will  of  the  executors,    but    on    their 

423  duty ;  for  there  *is  not   the   slightest 
intimation  of  any  discretion  on  their 

part  to  defeat  the   devise.     Judge  Brooke's 
opinion     evidently    rests    upon    the    pro- 


301 


I  ROB. 


Virginia  Rbports,  Annotatkd. 


418,  419,  420 


the  cause  of  education,  by  establishing 
three  seminaries  of  learning  in  the  counties 
of  Albemarle  and  Neisofi ;  and  to  this  object 
he  devoted  the  greater  part  of  his  estate, 
real  and  personal,  by  the  16th  clause  ot  his 
will.  But  it  appears  he  was  apprehensive 
that  this  scheme  of  benevolence  might 
fail,  from  the  want  of  corporate  powers  for 
the  preservation  and  administration  of  the 
fund  thus  created.  In  the  event  of  such 
failure,  he  contemplated  effectuating  his 
general  charitable  design,  the  education  of 
youth,  by  another  plan,  which  would  give 
him  the  agency  of  a  then  existing  corpora- 
tion, the  president  and  directors  of  the  lit- 
erary fund.  That  plan  was  to  constitute 
the  estate  devised  a  part  of  the  literary 
fund,  in  such  manner  as  to  be  used  by  the 
school  commissioners  for  the  counties  of 
Albemarle  and  Nelson,  in  aid  of  the  school 
fund  allotted  under  the  general  law  to  those 
counties.  But  it  seems  he  was  aware 
that  the  laws  constituting  and  regulating 
the  literary  fund,  only  contemplated  its 
general  resources,  and  would  not  be  ade- 
quate to  the  administration  of  the  specific 
charity  he  had  in  view.  This  obstacle, 
however,  he  believed  could  be  removed  by 
the  power  of  the  legislature,  and  he  in- 
voked its  exercise  in  the  following  brief 
and  comprehensive  terms:  *^An  act  of  as- 
sembly for  said  object  supposed  can  be  ob- 
tained." 

The  testator's  apprehensions  in  regard 
to  his  primary  scheme  were  realized.  It 
did  fail  at  the  moment  of  his  death,  from 
the  want  of  corporate  powers  to  carry  it 
into  effect.  The  seminaries  of  learning 
which  he  sought  to  endow  by  the  provi- 
sions of  the  16th  clause  were  not  in  exist- 
ence, and  could  only  be  created  by  an  act 
of  incorporation.     A  devise   to  or  for  them 

was  therefore   inoperative    and  void, 
418      upon  the  principles  decided    *by  the 

supreme  court  of  the  United  States 
in  the  case  of  The  Baptist  Association  v. 
Hart's  ex'ors,  4  Wheat.  1,  and  by  this  court 
in  the  case  of  Gallego's  ex'ors  v.  The  At- 
torney General,  3  Leigh  450.  And  the  ex- 
pedient had  not  occurred  to  the  testator  of 
providing  that  an  act  of  incorporation 
should  be  obtained,  and  that  when  obtained 
the  seminaries  so  incorporated,  or  other 
persons  in  trust  for  them,  should  be  the 
devisees  of  his  estate.  That  such  a  de- 
vise, at  least  in  the  latter  form,  by  way  of 
trust,  would  be  good  according  to  the  law 
of  executory  devises,  there  is  no  reason  to 
doubt.  It  would  be  a  devise  to  or  for  a  per- 
son (whether  natural  or  artificial  is  imma- 
terial) not  in  esse  at  the  time  of  the 
testator's  death,  but  to  come  into  existence 
in  a  reasonable  time,  so  as  not  to  violate 
the  rules  of  policy  inhibiting  perpetuities. 
A  limitation  of  that  kind,  engrafted  by 
way  of  condition  on  a  common  law  convey- 
ance, was  held  to  be  valid  in  Porter's  case, 
1  Hep.  24,  and  in  the  case  of  Inglis  v.  The 
Trustees  of  the  Sailor's  Snug  Harbour,  3 
Pet.  99,  the  supreme  court  of  the  United 
States  sustained  a  devise  to  certain  official 
persons  in  the  state bf  New  York  (whom  by 


their  official  titles  the  testator  appointed 
his  executors)  and  their  successors,  upon 
trust  to  erect,  manage  and  govern  an  asy- 
lum or  marine  hospital  to  be  called  The 
Sailor's  Snug  Harbour,  for  the  support  of 
age,  decrepit  and  worn  out  sailors,  and  that 
if  it  could  not  be  legally  done  according  to 
his  intention  by  them  without  an  act  of 
the  legislature,  they  should  apply  as  soon 
as  possible  for  an  act  to  incorporate  them 
for  that  purpose :  and  the  contingency  of 
procuring  an  act  of  incorporation  was  held 
not  to  be  too  remote,  inasmuch  as  by  the 
intent  of  the  testator  it  was  to  happen 
within  a  reasonable  time. 

When  the  former  cause  between  the  pres- 
ent parties  was  before  this  court,  it  would 
seem  that  the  counsel    for  the   then    plain- 
tiffs, the  testator's  heirs  at  law,  baaed  their 
argument    against    the    validity    of 

419  the  devise  in  ^question  mainly  upon 
the  ground  that  it  was  a  devise  to  the 

literary  fund,  a  corporation  then  incapable 
of  taking,  and  upon  a  contingency  too  re- 
mote. But  the  court  held  that  the  devise 
was  not  to  the  literary  fund,  but  to  the 
executors  in  trust,  and  that  the  contingency 
upon  which  the  testator's  bounty  was  to 
take  effect  was  not  too  remote.  The  devise 
to  the  executors,  and  the  time  for  its  effec- 
tual operation,  were  matters  of  construction; 
and  the  difficulties  removed  by  the  construc- 
tion adopted  by  the  court  were  not  in- 
herent in  the  cause,  but  suggested  by  the 
ability  of  counsel,  upon  an  erroneous  con- 
struction of  the  devise  insisted  on  by  them, 
but  repudiated  by  the  court.  The  difficulties 
therefore  were  not  in  the  mind  of  the  conrt, 
but  in  the  mind  of  the  counsel,  and  can 
throw  no  light  upon  the  present  question 
The  question  now  before  the  court  is 
simply  and  exclusively  whether  the  contin- 
gency has  occurred  upon  which  the  trust  for 
the  literary  fund,  created  by  the  will  and 
engrafted  upon  the  devise  to  the  executors, 
was  to  take  effect.  To  determine  this,  we 
must  of  course  look  to  the  nature  of  the 
contingency;  and  that  must  depend  alto- 
gether upon  the  intent  of  the  testator.  He 
had  resolved  to  establish  a  charity,  to  be 
administered  by  the  president  and  directors 
of  the  literary  fund,  through  the  agency  of 
the  school  commissioners;  and  that  resola- 
tion  was  fixed  and  final,  ho  far  as  he  and 
his  representatives  were  concerned.  Bnt  it 
required  for  its  accomplishment  the  con- 
currence of  another  will,  that  of  the  legis- 
lature; and  it  required  nothing  more.  It 
was  wholly  immaterial  whether  such  con- 
currence was  granted  with  or  without  so- 
licitation, whether  upon  or  without  the 
application  of  the  trustee  or  cestui  que 
trust,  whether  at  the  suggestion  of  a  mem- 
ber of  the  legislature  or  a  stranger,  whether 
as  an  act  of  grace  and  favour  on  the  part 
of  the  government,  or  of  public  duty  as 
the  representative  of  a  great  public  in- 
terest. 

420  *There  is  nothing  formal  or  techni- 
cal in  the  devise  in  question.     Impor- 
tant parts  of  it  are  not  expressed  in  precise 
words,  but  to  be  inferred  from  the  testator's 
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general  intent.  Thus»  that  the  devise  is  to 
the  executors  has  been  inferred  from  the 
direction  that  the  estate  is  to  be  used  by 
them  in  constituting  it  a  part  of  the  literary 
fund ;  which  can  only  be  done  (in  the  appro- 
priate mode  of  a  surrender  and  conveyance 
of  the  property)  by  regarding-  the  executors 
as  clothed  with  the  possession  and  title. 
So,  that  the  devise  is  contingent  upon  the 
action  of  the  legislature,  we  infer,  because 
such  action  was  contemplated  by  the  testa- 
tor, and  indispensable  to  the  success  of  his 
bounty.  But  we  are  not  at  liberty  to  infer 
a  condition  which  is  to  defeat  the  whole 
purpose  of  the  devise.  The  testator  has  not 
made  his  charity  dependent  upon  the  voli- 
tion, or  discretion,  or  fidelity  of  his  execu- 
tors. They  had  a  plain  and  simple  duty  to 
perform,  to  wit,  the  tradition  and  convey- 
ance of  the  property  to  the  literary  fund,  so 
soon  as  that  corporation  should  be  author- 
ized by  the  legislature  to  receive  and  ap- 
propriate it  for  the  intended  purpose.  It 
was  moreover  the  duty  of  the  executors  (not 
made  so  expressly,  but  by  strong  implica- 
tion) to  obtain,  if  they  could,  the  concur- 
rence of  the  legislature  in  the  proposed 
endowment;  a  concurrence,  not  with  the 
will  of  the  executors,  but  with  the  will  of 
the  testator.  But  to  obtain  if  practicable^ 
imports  nothing  more  than  the  use  of  the 
lawful  and  proper  means :  and  of  what  sig- 
niiicancy  are  the  means  when  the  end  has 
been  accomplished? 

The   desired  act  of   assembly    has    been 
passed,  and  why    should    we    now    enquire 
whether  it  was  passed  with  or  without   the 
consent  of  the   acting    executor?    I  readily 
admit  that  if  it  appeared  clearly  from  the 
will,  that  the  testator  intended   the   estab- 
lishment and  endowment   of   his   proposed 
charity  should  depend    upon  the  consent  of 
his  executors,  then  we  ought  to  treat 
421      such    consent    *as   an    indispensable 
condition:  but  to  my  mind  the  mani- 
fest intent  was   directly    contrary :  and    so 
the  case  is  nothing  more  than  the  ordinary 
one  of  a  refusal  on  the  part  of    the    trustee 
to  execute  the  trust.     In    the   language   of 
the  master  of  the  rolls  in  Malim  v.  Keigh- 
ley,  2  Ves.  jun,  335,     '*  wherever  any  person 
g^ives   property,  and  points  out  the   object, 
the  property,  and  the  way  in  which  it  shall 
go,  that  does  create  a  trust,  unless  he  shews 
clearly  that  his  desire   expressed   is   to    be 
controlled    by    the  party,   and  that  he  shall 
have  an  option  to  defeat  it."     In  that  view 
of  the  subject,  I   consider    the    cause    free 
from  all  difficulty.     If    we   could   conceive 
that  the  consent  of  the  acting  executor  was 
necessary  to  the  passage    of  the  act  of  the 
legislature,  that  consent  being  a  matter  of 
dttty  and  not  of  discretion,  a  court  of  equity 
would  have    compelled   him    to  give  it  pre- 
viously.    And    now    that   the  act  has  been 
l^assed,  equity  will   compel   his   assent,  by 
requiring  him  to  surrender  and  convey  the 
property. 

It  was,  as  I  conceive,  in  no  wise  neces- 
•arj  that  the  testator  should  have  contem- 
plated the  consent  of  his  executors  to  the 
passage   of  the  law,  in  order  to  relieve  the 


contingency  from  the  imputation  of  being 
too  remote.  Whether  an  executory  devise 
tends  to  establish  a  perpetuity  or  not,  de- 
pends upon  the  testator's  intention  as  to  the 
time  within  which  the  contingency  shall 
happen.  It  was  never  held  that  executory 
devises  are  to  be  governed  by  the  rules  of 
the  common  law  as  to  common  law  convey- 
ances: the  only  question  is  whether  the 
contingency  is  to  happen  within  a  reason- 
able time  or  not,  (Thellusson  v.  Woodford, 
4  Ves.  327,  329, )  and  that  is  to  be  deter- 
mined by  the  testator's  intent,  upon  a  fair 
and  liberal  interpretation  of  the  whole  will. 
Inglis  V.  The  Trustees  of  the  Sailor's  Snug 
Harbour,  3  Pet.  117;  Chapman  v.  Brown,  3 
Burr.  1634.  Now  I  think  it  clear  that  it 
was  the  testator's  intention  the  legislature 
should  act  upon  the  subject  in    a  rea- 

422  sonable  time.  If,  when  he^said  **an 
act  of  assembly  for  said  object  sup- 
posed can  be  obtained,"  he  had  added  the 
words  *4n  a  reasonable  time,"  could  any 
one  doubt  that  the  devise  would  have  been 
defeated  by  an  unreasonable  delay  in  the 
passage  of  a  law?  And  yet  how  can  it  be 
supposed  that  his  meaning  was  otherwise? 
and  *'to  attain  the  intent,"  shall'  not  ** im- 
plication supply  verbal  omissions?"  (I^ord 
Mansfield  in  3  Burr.  1634.)  Do  not  the 
nature  of  the  endowment,  the  investment 
of  his  estate  in  the  literary  fund,  and  the 
application  of  its  accruing  profits,  exclude 
the  idea  that  it  might  be  locked  up  indefi- 
nitely in  the  hands  of  his  executors,  the 
very  persons  who  were  directed  to  invest  it, 
and  whose  duty  it  was  to  solicit  and  en- 
deavour to  obtain  the  passage  of  the  law? 
It  is  evident  that  he  contemplated  the 
prompt  action  of  the  legislature;  and  if 
so,  can  it  be  said  that  he  did  not  intend  it 
should  occur  within  a  reasonable  time? 
The  acts  to  be  performed  by  his  executora 
were,  it  is  true,  official  acts,  but  the  per- 
formance of  them  was  a  personal  duty, 
which  could  not, without  malfeasance,  be  in- 
definitely delayed ;  which  the  testator  must 
have  expected  them  to  perform  forthwith, 
or  as  soon  as  practicable,  and  the  perform- 
ance of  which  necessarily  involved  the 
action  of  the  legislature,  or  its  refusal  to 
act,  within  a  reasonable  time.  What  would 
be  the  precise  limits  of  that  reasonable 
time,  it  has  never  yet  been,  and  never  can 
be,  necessary  to  enquire:  it  is  enough  that 
they  could  not  transcend  the  period  pre- 
scribed by  the  rules  of  executory  limita- 
tions. 

The  views  above  stated  are,  it  seems  to 
me,  in  perfect  accordance  with  the  decree  of 
this  court,  and  the  opinions  of  the  judges, 
in  the  former  cause  between  the  same  par- 
ties. All  objections  to  the  validity  of  the 
devise  were  then  overruled :  that  founded  on 
the  supposed  remoteness  of  the  contingency 
was  especially  noticed  and  condemned,  not 
because  the  contingency  depended  on  the 
will  of  the  executors,    but    on    their 

423  duty;  for  there  *is  not   the   slightest 
intimation  of  any  discretion  on  their 

part  to  defeat  the   devise.     Judge  Brooke's 
opinion     evidently    rests    upon     the    pro- 
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curement  or  passage  of  the  law  within  a 
reasonable  time,  and  not  upon  the  con- 
sent of  the  executors  to  its  passage.  Judge 
Tucker  thought  the  case  very  much  the 
same  as  that  of  Inglis  v.  The  Trustees  of 
the  Sailor's  Snug  Harbour,  in  which  it 
will  be  seen  that  the  executors  were  directed 
to  apply  to  the  legislature  as  soon  as  possi- 
ble, and  no  one  supposed  for  a  moment 
that  they  had  any  discretion. 

In  a  word,  it  would  to  mj  mind  be  very 
remarkable,  if  the  testator  had  defeated 
his  manifest  and  lawful  purpose,  by  the 
lawful  means  which  he  adopted  for  its  ac- 
complishment: if  he  could  be  regarded  as 
attempting  a  perpetuity,  not  in  the  legal 
sense  of  a  corporate  charity,  but  in  the 
illegal  sense  of  unreasonable  delay  in  its 
creation :  if  his  measures  for  the  sure  and 
swift  execution  of  his  scheme  should  have 
the  efFect  of  protracting  it  indefinitely ;  and 
if  he  had  confided  to  his  executors  the  dis- 
cretion of  thwarting  his  unequivocal, 
decided,  and  clearly  expressed  intention. 

As  to  the  objections  made  to  the  details 
of  the  statute  for  the  administration  of  the 
charity,  they  are  matters  which  go  not  to 
the  abrogation  but  the  modification  of  the 
law,  and  should  be  addressed  to  the  legisla- 
ture. The  provisions  of  the  act  are,  how- 
ever, in  my  opinion,  strictly  in  conformity 
with  those  of  the  devise,  for  reasons  which 
will  be  assigned  by  judge  Allen  in  present- 
ing his  views  of  the  case;  which  reasons, 
to  my  apprehension,  are  entirely  satisfac- 
tory. 

I  think  the  decree  ought  to  be  reversed, 
and  the  cause  remanded,  with  directions  to 
compel  the  prompt  and  complete  execution 
of  the  trust. 

ALLEN,  J.  The  validity  of  the  devise 
contained  in  the  17th  clause  of  Martin 
Dawson's  will  was  considered  by  this  court 
in  the  case  reported  in  10  Leigh  147. 
424  *The  inferior  court  had  declared  that 
devise  void.  That  decree  was  re- 
versed, upon  the  ground  that  the  devise 
was  not  to  a  corporation  at  that  time  inca- 
pable of  taking  and  administering  the  es- 
tate in  the  mode  prescribed  by  the  will,  but 
to  the  executors,  in  trust  for  the  purpose  of 
procuring  the  necessary  act  of  assembly  to 
constitute  the  estate  a  part  of  the  literary 
fund.  Holding  the  devise  valid  on  this 
ground,  the  trust  must  be  viewed  as  per- 
sonal, confided  to  the  persons  named  as  ex- 
ecutors, and  not  as  an  official  trust.  If  an 
official  trust  had  been  intended,  the  contin- 
gercy  would  haVe  been  too  remote:  the 
executors  named,  or  their  successors  admin- 
istering with  the  will  annexed,  would  have 
been  embraced,  and  there  would  have  been 
no  limit  to  the  time  within  which  the  con- 
tingency might  have  happened.  This  the 
law  forbids.  To  constitute  a  good  execu- 
tory devise,  the  contingency  must  happen 
within  a  reasonable  time;  and  that  has 
always  been  held  to  be  a  life  or  lives  in 
being  and  21  years  afterwards.  An  act  of 
the  legislature  has  since  been  passed,  on 
the  application  of  the  president  and  direct- 


ors of  the  literary  fund,  empowering 
them  to  receive  and  hold  the  estate  dedi* 
cated  by  the  17th  clause  of  the  will.  This 
application  was  not  concurred  in  bj  the  ex- 
ecutors. They  had  petitioned  for  an  act  to 
carry  into  effect  the  intention  of  the  testa- 
tor as  expressed  in  the  16th  clause  of  the 
will;  which  petition,  the  preamble  of  the 
act  recites,  was  rejected  because  of  the  de- 
cision that  the  said  clause  was  void.  In 
enacting  the  law  which  was  actually  passed, 
the  legislature  declared  that  the  same  was 
not  to  affect  the  rights  of  the  he^rs  of  the 
testator,  in  the  event  it  should  be  decided 
that  an  application  or  petition  from  the 
executors  was  necessary  to  give  effect  to 
the  claim  of  the  president  and  directors  of 
the  literary  fund.  That  question  is  now 
presented  for  decision :  and  in  considering 
it,  the  will  must  be  looked  into  for  the  pur- 
pose of  ascertaining  the  intent  of  the  tes- 
tator. 

425  *By  the  first  clause  of  the  will,   an 
intention  is  manifested  to  dispose  of 

his  whole  estate.  Then  follow  many  spe- 
cial bequests  in  favour  of  his  relations  and 
others,  among  which  is  included  a  provision 
for  Willim  W.  Dawson  one  of  the  exec- 
utors. Having  made  these  particular  dis- 
[k)sitions,  the  testator  by  the  16th  clause 
gives  and  devises  the  residue  of  his  estate, 
real  and  personal,  to  be  used  by  his  exec- 
utors in  erecting  three  seminaries  of  learn- 
ing. The  17th  clause  is  as  follows :  *  *■  Should 
my  executors  fail  to  carry  into  effect  said 
16th  devise  for  seminaries  of  learning, 
(which  I  hope  and  trust  they  will  not,)  then 
the  real  and  personal  estate  devised  for  said 
objects,  to  be  used  by  my  executors  in  con- 
stituting a  part  of  the  literary  fund  of  the 
state  of  Virginia,  and  two  thirds  of  the  in- 
terest on  it  to  be  used  by  the  school  com- 
missioners for  the  county  of  Albemarle,  in 
the  same  way  the  school  fund  allotted  for 
the  said  county  is  used.  The  other  one 
third  of  the  interest  on  it  to  be  appropri- 
ated and  used  by  the  school  commissioners 
for  the  county  of  Nelson  in  the  same  way. 
And  from  time  to  time,  as  the  legislature 
may  think  advisable,  the  principal  may  be 
used  for  like  objects  for  the  benefit  of  the 
said  counties,  in  same  proportions  as 
the  interest  is  directed  to  be  used.  An  act 
of  assembly  for  said  object,  supposed  can 
be  obtained." 

The  general  and  leading  intention  to  ded- 
icate this  estate  to  the  purposes  of  educa- 
tion within  the  counties  of  Albemarle  and 
Nelson  is  clearly  .-nanifested.  As  regarded 
his  relations,  he  had  made  such  provision 
for  them  before  as  he  thought  proper.  His 
first  and  favourite  scheme  is  developed  in 
the  16th  section.  But  he  seems  to  have 
apprehended  that  difficulties  might  obstruct 
its  execution.  He  looked  to  the  possibility 
of  its  failure:  and  to  provide  for  that  con- 
tingency, and  ensure  an  application  of  this 
estate  to  the  leading  intention  of  his  will, 
he  made  the  devise  contained  in  the  17tb 
clause.     Is  there  anything  which  in- 

426  dicates  an   intention  *to  confide   this 
matter  to  the  discretion  of  his  execu- 
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tors;  to  leave  it  to  their  judgment,  whether 
this  leading  intention  should  or  should  not 
be  carried  into  eflect?  He  contemplated  no 
benefit  to  them  individually ;  for  his  rela- 
tions he  had  provided ;  and  he  manifest  a 
determination,  in  the  first  clause  of  the 
will,  to  dispose  of  the  whole  estate.  No 
motive  to  be  gathered  from  the  will  itself 
seems  to  have  existed  for  permitting  the 
disposition  of  the  principal  part  of  his 
estate  to  depend  upon  the  discretion  of  his 
executors.  To  give  to  his  will  such  a  con- 
struction, would  convert  that  which  he 
intended  to  be  a  complete  and  final  dispo- 
sition of  his  estate,  into  a  mere  request  to 
bis  executors  so  to  dispose  of  it  if  their 
judgment  corresponded  with  his;  thus  sub- 
stituting the  will  of  his  executors  in  the 
place  of  his  own.  The  terms  of  the  devise 
itself  shew  no  intention  to  place  the  ad- 
ministration or  control  of  the  fund  in  the 
hands  of  the  executors.  They  were  to  use 
it  in  constituting  a  part  of  the  literary 
fund  of  the  state.  When  constituted  a  part 
of  that  fund,  their  power  over  it  ceased 
forever.  For  its  future  preservation  and 
application  to  the  purposes  of  his  will,  he 
trusted  to  the  legislature.  Whilst  it  re- 
mained unimpaired,  the  interest  was  to  be 
applied  by  the  school  commissioners  in  the 
same  way  the  quota  allotted  by  law  to  the 
two  counties  was  used.  With  this  applica- 
tion of  the  interest,  the  executors  could  not 
interfere.  The  testators  knew  that  the 
duties  of  the  school  commissioners  were 
prescribed  by  law,  and  that  they  were  at 
all  times,  in  respect  to  the  administration 
of  the  school  fund,  subject  to  the  control  of 
the  legislature.  When  therefore  he  directed 
that  they  should  administer  the  interest  of 
the  found  created  by  his  will  in  the  same 
way  the  school  fund  was  used,  he  clearly 
intended  that  it  should  be  used  by  them  in' 
the  mode  prescribed  by  law,  subject  to  such 
modifications  as  the  legislature  should  from 

time  to  time  adopt.  The  executors 
427     could  not  interfere  *with   the   school 

commissioners  in  the  administration 
of  the  public  school  fund ;  and  if  not,  neither 
could  they  exercise  any  supervision  over 
this  particular  fund,  for  both  were  to  be 
used  in  the  same  way.  And  so  with  re- 
spect to  the  principal :  the  testator,  fore- 
seen that  in  the  progress  of  time  it  might 
be  expedient  to  apply  the  principal  to  the 
purpoKKS  of  his  will,  confides  that  in  ex- 
press terms  to  the  discretion  of  the  legisla- 
ture; thus  making  a  complete  and  final 
disposition  of  the  whole  estate.  With  that 
disposition  the  executors  could  not  inter- 
fere. 

But  it  is  said,  the  testator  also  contem- 
plated an  application  to  the   legislature  by 
i  his  executors,    to  enable  the  president  and 
:  directors   of   the   literary  fund  to  take  and 
hold  the  estate  for  the  purposes  of  his  will. 
That  he  so  intended  must   be  conceded,  for 
that  intention  was  necessary  (according  to 
njr  interpretation  of  the  decision   of    this 
court)    to  give  validity  to  the  devise.     But 
was  that  the  leading,  governing  intention 
:  of  the  testator?    To  hold  that  it  was,  would 


be  to  bring  us  back  to  the  question  already 
discussed,  and  to  say  that  the  discretion  of 
his  executors  was  to  be  substituted  in  the 
place  of  his  will.  The  testator  no  doubt 
had  confidence  in  the  good  faith  of  his  ex- 
ecutors, and  did  not  contemplate  any  fail- 
ure on  their  part  to  perform  the  trust 
confided  to  them.  He  intended  tha^  they 
should  apply  for  the  act.  An  act  was  nec- 
essary to  effectuate  the  end  he  had  in  view, 
and  an  application  by  his  executors  the 
means  of  obtaining  it.  But  if  they  refuse 
to  apply,  and  the  end  is  attained  in  an- 
other mode,  is  the  whole  will  to  be  defeated 
because  this  particular  intent  fails?  The 
mode  by  which  it  was  his  intention  to  ded- 
icate his  property  to  the  purposes  named, 
is  not  departed  from.  The  act,  no  matter 
by  whose  application. obtained,  is  the  mode 
pointed  out  by  him;  and  when  it  is  passed, 
his  intention  is  carried  into  efiPect.  In  Inglis 
V.  The  Trustees  of  the  Sailor's  Snug 

428  Harbour,    3   Peters   116,    it    is  *said, 
that    ^^for   the    purpose   of   carrying 

into  effect  the  intention  of  the  testator, 
any  mode  pointed  out  by  him  will  be  sanc- 
tioned, if  consistent  with  the  rules  of  law, 
although  some  may  fail;'*  and  (p.  117),  that 
**  where  the  court  can  see  a  general  intent 
consistent  with  the  rules  of  law,  it  is  to  be 
carried  into  effect  though  the  particular 
intent  shall  fail.*'  And  see  the  authorities 
referred  to  in  the  last  cited  page.  The 
respect  due  to  a  decision  of  that  tribunal  is 
in  this  instance  somewhat  impaired,  as  to 
the  case  itself,  by  the  dissent  of  justice 
Story,  with  whom  the  chief  justice  con- 
curred. But  justice  Story  in  his  opinion 
does  not  deny  the  rule  of  law.  Comment- 
ing on  this  part  of  the  case,  he  observes, 
**It  is  said  that  in  a  will,  a  particular  may 
be  made  to  yield  to  a  more  general  intent. 
Certainly  it  may:  but  then  the  difficulty  in 
the  application  of  this  rule  to  the  present 
case  is,  that  the  argument  insists  upon  a 
construction,  which  I  cannot  but  deem  an 
overthrow  of  the  general,  to  subserve  an 
intent  not  indicated.  Because  a  testator 
has  expressed  an  intent  to  be  carried  into 
effect  one  way,  which  cannot  consistently 
by  law  be  so,  and  the  court  can  see  another 
way  by  which  he  might  have  carried  it  into 
effect  if  he  had  thought  of  it,  it  does  not 
follow  that  the  court  can  do  that  which  the 
testator  might  have  done,  and  newmodel 
the  provisions  of  the  will."  And  again, 
in  the  same  passage,  he  remarks — ^^The 
general  intention  here  appears  to  me  to  be, 
to  create  a  perpetual  trust,  in  certain  trus- 
tees in  succession,  for  charity.  And  I  can 
perceive  no  particular  intent  as  distinguish- 
able from  that  general  intent.  The  per- 
petuity, the  succession,  and  trusteeship  are 
in  his  view  equally  substantial  ingre- 
dients." 

In  the  case  under  consideration,  the  tes- 
tator has  not  expressed  an  intent  to  be  car- 
ried into  effect  one  way,  which  cannot 
consistently  by  law  be  so.  The  mode 
designated  to  carry  his  intent  into  effect 
conflicts  with  no  rule  of  law;  and  by 

429  holding  the  act  valid  which  has*been 
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passed,  the  general  intent  is  executed, 
and  not  defeated.  It  is  effected,  not  to 
subserve  an  intent  which  the  testator 
never  indicated,  but  substantially  in  the 
mode  which  he  pointed  out.  He  intended  to 
create  a  perpetuity,  but  not  in  these  trus- 
tees. No  succession  or  supervision  in 
them  was  contemplated.  When  the  act 
should  be  obtained,  and  the  executors 
should  have  constituted  the  estate  a  part  of 
the  literary  fund,  their  powers  were  to 
terminate;  and  the  preservation  and  ad- 
ministration of  the  fund,  so  as  to  effectuate 
the  testator's  leading  intent,  was  entrusted 
to  others.  According  to  the  argument  of 
judge  Story,  this  would  be  a  case  where  the 
particular  should  yield  to  a  more  general 
intent. 

It  is  supposed  that   the   decision   of    this 
court  in  lU  Leigh  147,  conflicts  with  this  con- 
struction.    The  determination  of  the  court 
is  embodied  in  the  decree.     The  only  ques- 
tion before  the  court  was  as  to  the  validity 
of  the  devise  in  the  17th  clause.     They  held 
that  the  devise  was  not  void.     To  that  ex- 
tent the  decision,    whether  a   correct   con- 
struction of  the  will  or  not,  (as  to  which  I 
give  no  opinion,)  furnishes  the  law  of  the 
case,    and    is   binding  on  this  court.     The 
point  now  under  consideration  was  not  then 
before  the  court  for  adjudication.     At  that 
time  the  executors  expressed  their  willing- 
ness to   carry   into   effect  the    intention  of 
their  testator,  if  it  could  be  done  consist- 
ently with  the  rules  of  law.     The  idea  of  a 
refusal  by  them  was  not  entertained,  nor  its 
effect  upon  the  devise   considered.     In  this 
condition  of  the  case,  and  with  reference  to 
the   question  then  presented    (the   validity 
of  the  devise),  judge  Tucker  observed,  that 
the  law  is  clearly  to  be  obtained  by  those  to 
whom  the    trust  is  confided  of  constituting 
the  estate  a  part  of  the  literary  fund.     The 
opinions  of  a  judge   are   always   to   be    re- 
ceived in  connexion  with  the  point  for   de- 
cision.     So    treating    this    remark,    it    is 
perfectly    correct,    and    yet    does  not  bear 
upon  the  subject  now  under   consideration. 
To  give  to  the  devise   a   construction 
430      *which  would  relieve    it  from  the  ob- 
jection   that  the    contingency  might 
not  happen  within  the  reasonable  time  pre- 
scribed by  law,  and  was   therefore    too    re- 
mote, it  was   necessary    to   shew    that    the 
testator  intended  it  to  be  performed  within 
a  reasonable  time. 

That  he  did  so  intend,  the  judge  argued, 
was  clear,  for  he  intended  his  executors  to 
apply  for  the  law :  so  intending,  the  con- 
tingency must  happen  in  their  lifetime; 
and  therefore  the  devise  was  valid.  But 
though  such  an  intent  was  necessary  to 
give  validity  to  the  devise,  it  is  nowhere  said 
or  intimated  by  the  judge,  that  if  the  execu- 
tors should  refuse  to  give  effect  to  that  in- 
tent, their  refusal  should  defeat  a  valid 
devise.  That  depended  on  distinct  consid- 
erations; upon  a  view  of  the  whole  will, 
to  ascertain  the  general,  leading  intent  of 
the  testator ;  the  mode  designated  to  effectu- 
ate it;  and  whether,  though  there  should 
be    a  failure    in  one  particular,  that  of  an 


application  by  the  executors  for  tlie  neces- 
sary act,  the  general  intent  could  not  be 
still  carried  into  effect,  and  substantially 
by  the  mode  designated,  notwithstanding^ 
the  refusal  of  the  executors  to  make  such 
application. 

It  seems  to  me  that,  in  the  event  nrhich 
has  happened,  it  was  competent  for  the 
president  and  directors  of  the  literary  fund 
to  apply  for  the  act,  and  that  upon  the 
passage  of  a  law  empowering  them  to  take, 
hold  and  administer  the  estate  in  conform- 
ity with  the  terms  of  the  will,  the  contin- 
gency has  happened  which  gives  effect  to 
the  devise,  and  the  estate  vests  in  the 
president  and  directors  of  the  literary  fund. 
The  estate  is  to  constitute  a  part  of  the  lit- 
erary fund :  a  perpetuity  in  the  corporate 
body,  if  the  legislature  should  think  it 
advisable,  is  contemplated;  and  neither  the 
heirs  nor  the  executors  have  any  beneficial 
interest.  The  legal  title  vested  in  the  ex- 
ecutors must  be  transferred  to  the  corpora- 
tion, charged  with  the  execution  of  the 
trust;  for  this  is  essential  to  such  an 
431  administration  of  the  *fund  as  the 
testator  clearly  intended.  The  prop- 
erty cannot  return  to  the  heirs;  for  where 
lands  are  given  to  a  corporation  for  charit- 
able uses  which  the  testator  contemplates 
may  last  forever,  the  heir  cannot  have  the 
lands  back.  2  Story's  Equity  420;  High, 
on  Mortmain  336,  353. 

It  is  said  that  the  legislature  has  not  so 
acted  as  to  carry  into  effect  the  intentions 
of  the  testator;  and  several  objections  are 
made  to  the  details  of  the  act. 

The  2d  section  charges  the  fund  with  all 
costs  of  suit,  fees  and  expenses  heretofore 
incurred  or  hereafter  to  be  incurred  by  the 
president  and  directors  of  the  literary  fund, 
in  sustaining  said  devise  or  managing  the 
fund.  The  testator  could  not  have  supposed 
that  these  expenses  were  to  be  paid  out  of 
the  public  fund.  By  legal  intendment,  all 
expenses  incurred  in  relation  to  this  fund 
are  properly  chargeable  on  it.  A  decision 
of  the  court  as  to  the  validity  of  the  devises 
contained  in  the  16th  and  17th  clauses  of  the 
will  necessarily  preceded  the  application  for 
or  the  passage  of  the  act.  The  costs  in- 
curred in  the  prosecution  of  the  suit  to  de- 
termine this  question  grew  out  of  the  will 
itself,  and  are  chargeable  on  the  fund  cre- 
ated by  it. 

The  3d  section  directs  the  payment  of 
the  interest  to  the  school  commissioners 
of  the  counties  of  Albemarle  and  Nelson,  in 
the  proportions  designated  by  the  testator, 
to  be  used  by  the  school  commissioners  for 
the  same  objects  and  purposes,  and  under  the 
same  regulations,  that  the  school  fund  for 
those  counties  from  the  public  treasury  may 
be  used.  At  the  date  of  the  will,  the  quota 
allotted  to  each  county  was  applied  to  the 
education  of  poor  children ;  but  when  the 
act  passed,  the  surplus  income  of  the  lit- 
erary fund  had  been  appropriated,  and  the 
school  commissioners  were  empowered  to 
apply  their  proportions  of  this  surplus 
for  the  benefit  of  colleges  or  academies 
within  their  respective  counties.     It  is  said 
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that  the    testator   looked   to   the   mode    in 
which  the  f and.  was  then  used»  and  in- 

432  tended   to  devote  *his    estate  to    the 
exclusive      education     of    the    poor: 

whereas  under  this  law  the  school  commis- 
sioners may,  either  direct! j  or  indirectly, 
appropriate  it  to  colleges  or  academies. 
According  to  my  construction  of  this  clause 
of  the  will,  though  the  testator  adopts  the 
phrase  *' is  used,"  he  is  not  to  be  under- 
stood as  speaking  of  the  time  at  which  he 
prepared  his  will.  The  fund  was  to  be  paid 
to  the  school  commissioners,  to  be  used  by 
them  as  they  used  the  fund  paid  by  the 
state.  As  they  used  the  money  received 
from  the  state  according  to  the  regulations 
prescribed  by  law ;  such  use  as  they  were 
authorized  to  make  of  the  public  fund  would 
be  a  proper  use  of  this  fund :  the  testator 
confiding  in  the  good  faith  of  the  legisla- 
ture to  use  it  according  to  his  expressed  in- 
tentions. But  however  this  may  be,  the 
law  does  not  justify  the  application  of  the 
interest  to  any  other  purpose  than  that  to 
which  the  money  allbtted  to  the  school  com- 
missioners was  applied  at  the  date  of  the 
will.  The  act  of  assembly  passed  March 
22,  1836,  (Acts of  1835-6,  ch.  4,  p.  7,)  gives 
authority  to  the  school  commissioners  of  the 
respective  counties  to  apply  the  quota  of  the 
surplus  then  distributed,  to  colleges  and 
academies.  Their  discretion  is  limited  to 
that  surplus.  But  the  interest  from  this 
fund  is  to  be  administered  in  the  same  way 
the  general  school  fund  is  used. 

The  4th  section  provides  for  the  preserva- 
tion of  the  fund,  and  directs  that  any  un- 
expended balance  for  one  year  shall  be 
converted  into  principal,  so  as  to  enlarge  the 
fond.  To  this  provision  there  would  seem 
to  be  no  valid  objection.  Surely,  when  the 
testator  entrusted  the  whole  administration 
of  the  fund  to  the  agents  selected,  he  must 
have  intended  to  confer  upon  them  the  au- 
thority to  preserve  it  from  waste,  if  any 
portion  was  not  required  for  the  use  of  a 
particular  year.  It  is  argued,  that  if  the 
ifand  is  not  required  for  any  particular 
year,  it  should  be  transferred  to  the  heir  or 
next  of  kin.     But  if  I  ani  right  in  sup- 

433  posing   that   upon  the  happening  *of 
the   contingency     the     whole     estate 

▼ests  in  the  literary  fund  in  perpetuity,  the 
heirs  and  next  of  kin  have  no  interest  in 
the  subject. 

The  .Sth  section  provides,  in  the'  words  of 
the  will,  that  the  principal  may,  if  the 
legislature  think  it  advisable,  be  appro- 
priated to  the  uses  of  the  school  commis- 
sioners, or  for  like  purposes.  It  is  contended 
that  under  this  provision  and  almost  un- 
limited latitude  is  allowed  to  the  legisla- 
ture, and  that  in  virtue  of  it  they  might 
apply  this  fund  to  any  object  they  deemed 
analogous  to  the  one  to  which  the  will  had 
dedicated  it.  The  answer  to  this  is,  that 
the  law  as  passed  directs  the  application  in 
strict  accordance  with  the  intentions  of  the 
testator,  and  the  power  reserved  is  pre- 
cisely that  which  the  will  conferred.  We 
are  not  called  upon  to  determine  the  extent 
of  this  authority.     If   a   power  over    this 


estate  is  vested  in  the  legislature  as  exten- 
sive as  that  which  is  exercised  by  the 
english  chancery  court  under  the  statute  of 
43d  Elizabeth  of  charitable  uses,  that 
would  not  render  the  act  void.  The  power 
of  the  legislature  to  pass  a  general  law  sim- 
ilar to  the  43d  Elizabeth  has  never  been 
questioned.  No  more  can  it  be  doubted,  that 
whatever  power  is  conferred  by  the  word» 
of  the  will  in  regard  to  this  estate,  may 
be  exercised  by  the  legislature,  if  by  a 
special  act  they  have  sanctioned  and  legal' 
ized  the  devise. 

Upon  the  whole,  it  seems  to  me  that  upon 
the  passage  of  the  act  the  contingency  has 
happened  which  enables  the  president  and 
directors  of  the  literary  fund  to  take,  hold 
and  administer  the  fund,  and  that  the  act 
is  in  strict  conformity  with  the  terms, 
provisions  and  conditions  of  the  will;  and 
consequently  that  the  court  below  erred  in 
dismissing  the  bill  upon  the  demurrer  of 
the  heirs  at  law  and  the  answer  of  the  exec- 
utor. 

BROOKE,  J.    I  concur  in  the  view  taken 
by  judge  Baldwin,  and  also  in  the  view 
434      taken  by  judge  Allen,  of  *the  act  au- 
thorizing the  literary  fund  to  take  the 
devise  under  Martin    Dawson's   will:  and  I 
shall   add  nothing  but    a    few    remarks  in 
reply    to   what    has  been  said  in  respect  to 
my    opinion    in    the    case    of     The    Liter- 
ary Fund  V.  Dawson   and   others,  10  Leigh 
147.     When  that  case  was  before  the  court, 
the  act  of  assembly  now  before    us  had  not 
passed;  and  it  is  not  to  be    inferred,    from 
my  using  in  that  case   the  expression — *'If 
then  the  executors  in  a  reasonable  time  can 
procure  such  a  law"  &c.  that  in  my  opinion 
it  depended    entirely  on    the   executors    to 
procure  the    law,    and    the   will   otherwise 
could  not  be  executed.     The   executors    in 
their  answers  had  expressed   a   willingness 
to  apply   for   the    law.     I  had  no  idea  then 
that  the  testator  intended  they  should  have 
the  whole  of  their  lives    to  make  the  appli- 
cation.    I  thought  a  reasonable  time  should 
be  allowed  them,  and  that  in  the  event  they 
did  not  procure  an   act,    the    literary    fund 
might  procure  it,  and  execute  the  trust  first 
confided  to  the  executors  by  the  testator.     I 
did  not  concur  with  the  president  in  think- 
ing that    the   contingency    of   its    passing 
was  to  be  within  a  life  or   lives   in    being: 
to  my  mind  the   obvious   intention    of    the 
testator  was,  that    if   the    act   were    found 
necessary,    it   should  be  procured    in  a  rea- 
sonable time.— I  could  elaborate  this   opin- 
ion ;  but  I  shall  not. 

CABELL,  P.,  expressed  his  concurrence 
in  the  opinion  delivered  by  judge  Allen. 

The  decree  of  the  court  of  appeals  de- 
clared the  decree  of  the  circuit  court  to  be 
erroneous  in  dismissing  the  bill  of  the  ap- 
pellants, intead  of  overruling  the  demurrer 
thereto  and  giving  the  relief  sought  by  said 
bill:  Therefore  the  said  decree  was  re- 
versed with  costs,  and  the  cause  remanded 
to  the  circuit  court,  for  further  proceedings 
to  be  had  therein  pursuant  to  the  foregoing 
opinion  and  decree. 


V  R,  1  Rob— 20 


305 


1  ROB. 


Virginia  Rbports,  Annotated. 


436.  436,  487 


435        *Stin80n  Ex'or  &c.  v.  Day  &  Wife. 

December,  1842,  Bichmond. 

(Absent  Bbooks,  J.) 

Wills-Devise  for  TesUtor's  Dauffbter  and  Her  Cbil- 
dren*— Construction.— A  testator  devises  to  a  mar- 
ried daughter  A.  R.  and  her  heirs,  W.  S.  R. 
included,  two  tracts  of  land,  and  declaring  that  the 
dauffhter's  husband  is  not  capable  of  conductinsr 
his  own  affairs,  and  is  therefore  entirely  excluded 
from  manaffinfir  any  part  of  his  (testator's)  estate, 
directs  that  his  executor  shall  manasre  the  land 
"in  the  followinflr  manner,  that  is  to  say,  that  A. 
R.  and  her  children  shall  have  the  rents  or  profit, 
except  the  place  I  now  rent  to  W.  R.  and  J.  D.  for 
three  years,  but  after  that  time  the  entire  profit 
of  both  tracts  shall  be  to  the  said  A.  R.  and  her 
children,  and  shall  not  be  sold  by  them  or  any  of 
them  until  her  youngest  child  comes  to  the  aire  of 
21  years,  and  not  then  without  the  consent'of  my 
daughter  A.  R.  if  she  is  then  livinfir."  At  the  date 
of  the  will,  A.  R.  has  eiffht  children,  all  of  whom 
except  two  are  living  with  her.  The  annual  value 
of  the  land  devised  Is  about  175  dollars.  Held  by 
the  court  of  appeals,  (dissentiente  Stanard,  J..) 
A.  R.  Is  entitled  to  receive  the  whole  rents  and 
profits  of  the  lands  devised,  during  her  life, 
and  her  children  can  maintain  no  suit  to  recover 
any  portion  of  the  same.  Accord.  Wallace  &  ux. 
V.  Dold's  ex'ors  &  al.,  8  Lelsrh  258. 

James  Stinson  senior,  late  of  Shenandoah 
county,  died  in  the  year  1830,  having  duly 
made  and  published  his  last  will  and  testa- 
ment, bearing  date  the  10th  of  January 
1825,  by  the  sixth  clause  whereof  he  devised 
as  follows: 

* 'Sixthly,  I  give  and  bequeath  to  my 
daughter  Anna  Roy,  late  Stinson,  and  her 
heirs,  Wiley  S.  Roy  included,  two  tracts  of 
land,  viz.  the  one  is  the  tract  that  was  con- 

^Conveyance  for  Woman  and  Clilldren— ilention  of 
Clilldren— Motive  for  Oift.— A  Arrant  or  srlft  to  a 
woman  and  her  children,  or  to  a  trustee  for  the 
benefit  of  herself  and  children,  passes  to  the 
mother ;  the  mention  of  the  word  "children"  in 
the  deed  or  will  merely  indicates  the  motive  for  the 
fiTlft  or  conveyance,  without  investinir  them  with 
any  Interest  therein.  For  this  proposition  the  prin- 
cipal case  is  cited  in  Walke  v.  Moore.  95  Va.  733,  30  S. 
E.  Rep.  874  :  Richardson  v.  Seevers,  84  Va.  270, 4  S.  E. 
Rep.  712  ;  Seibel  v.  Rapp,  85  Va.  30,  6  S.  E.  Rep.  478  ; 
Bain  V.  Buff.  76  Va.  375 ;  Stace  v.  Bumirardner,  89 
Va.  425.  16  S.  E.  Rep.  252  :  Mauzy  v.  Mauzy,  79  Va.  539; 
Waller  v.  Catlett,  88  Va.  203,  2  S.  E.  Rep.  280  ;  Penn 
V.  Whitehead.  17  Gratt  515;  Rhett  v.  Mason,  18Gratt. 
566  :  Summers  v.  Bean,  IS  Gratt.  422. 

The  principal  case  is  distlnfiruished  In  Nlckell  v. 
Handly.  10  Gratt.  348.  See  footnotes  to  Penn  v. 
Whitehead,  17  Gratt.  508;  Rhett  v.  Mason,  18  Gratt. 
541  ;  Leake  v.  Benson.  29  Gratt.  153. 

In  addition  to  the  above  authorities,  see  upon  this 
subject,  Wallace  v.  Dold,  3  Lelffh  258  ;  Fackler  v. 
Berry.  93  Va.  666,  26  S.  E.  Rep.  887  :  Nye  v.  LovUt,  92 
Va.  710.  24  S.  E.  Rep.  345  ;  Atkinson  v.  McCormick.  76 
Va.  800 :  Mosby  v.  Paul.  88  Va.  583,  14  S.  E.  Rep.  336 : 
Vauffhan  v.  Vausrhan,  97  Va.  327.  88  S.  £.  Rep.  608. 
But  see  Fltzpatrick  v.  Fitzpatrick,  100  Va.  — ,Va. 
Law  Resr.  Oct  1902. 

The  principal  case  is  cited  in  Armstrong  v.  Pitts, 
18  Gratt.  »IS. 


veyed  to  me  by  William  Roy  by  deed  bear- 
inf^  date  the  30th  day  of  December  1817, 
lying  on  the  north  side  of  the  South  river; 
the  other  tract  lying  on  the  opposite  or  east 
Ride  of  said  river,  a  small  distance  below 
said  land,  and  is  the  land  whereon  William 
Roy  now  lives,  and  is  included  in  the 
same  deed  of  the  100  acres  above 
436  ^mentioned ;  which  land  I  bequeath  to 
them  in  the  following  manner,  to 
wit:  William  Roy,  my  son  in  law,  is  not 
capable  of  conducting  his  own  afFain, 
therefore  he  himself  is  entirely  excluded 
from  managing  any  part  of  my  estate.  I 
therefore  wish,  and  it  is  my  will,  for  my 
hereinafter  named  executor  to  manage  the 
land  in  this  clause  in  the  following  man- 
ner; that  is  to  say,  that  Anna  Roy  and  her 
children  shall  have  the  rents  or  profit, 
except  the  place  I  now  rent  to  Wiley  Roy 
and  Joseph  Day  for  three  years,  but  after 
that  time  the  entire  profit  of  both  tracts 
shall  be  to  the  said  Anna  Roy  and  her  chil- 
dren, and  shall  not  be  sold  by  them  or  any 
of  them  until  her  youxfgest  child  comes  to 
the  age  of  twenty -one  years,  and  not  then 
without  the  consent  of  my  daughter  Anna 
Roy,  if  she  is  then  living." 

In  the  fifth  clause  of  his  will,  the  testa- 
tor had  given  a  tract  of  land  to  his  grand- 
son Wiley  S.  Roy.  The  seventh  clause 
contained  the  following  bequests  of  slaves: 
'  *My  daughter  Anna  Roy  is  to  have  Ivucy, 
but  on  the  same  terms  of  the  land  men- 
tioned in  the  sixth  clause  of  this  my  will, 
to  her  and  her  heirs.  And  I  give  and  be- 
queath to  my  granddaughter  Polly  Day,  late 
Roy,  a  small  negro  girl  named  Harriet,  to 
her  and  her  heirs  forever.*'  By  other 
clauses,  the  testator  devised  certain  lands 
to  his  two  sons  John  and  James,  respec- 
tively, and  their  heirs. 

James  Stinson  junior,  a  son  of  the  tes- 
tator, was  named  in  the  will  sole  executor 
thereof,  and  he  qualified  as  such  in  Novem- 
ber 1830. 

At  the  date  of  the  will,  mrs.  Roy  the 
daughter  of  the  testator  had  eight  children, 
all  of  whom  were  living  with  her,  except 
Wiley  S.  and  Mary  (called  in  the  7th  clause 
of  the  will  Polly)  who  was  the  wife  of 
James  Day.  The  youngest  of  the  children 
was  then  scarcely  two  years  old. 

In  May  1833,  James  Day  and  Mary  his 
wife  exhibited  their  bill  in  the  circuit 
437  superior  court  of  Shenandoah  *county, 
against  James  Stinson  the  executor 
and  trustee  named  in  the  will,  Anna  Roy, 
her  husband  William  Roy,  and  her  other 
children,  of  whom  several  were  still  in- 
fants, and  five  continued  to  reside  with 
her.  The  bill  set  forth  the  will  of  the  tes- 
tator, and  insisted  that,  according  to  the 
just  construction  thereof,  the  rents  and 
profits  of  the  two  tracts  of  land  devised  for 
the  benefit  of  Anna  Roy  and  her  children, 
belonged  to  the  said  Anna  and  all  her  chil- 
dren in  equal  shares,  and  so  the  plaintiffs 
were  entitled  to  one  ninth  part  of  the  same. 
It  was  alleged  that  one  of  the  tracts  of  land 
was  in  the  possession  of  Anna  Roy,  and 
the  other  in  that  of  Wiley  S.  Roy,  to  whom 
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the  same  had  been  rented  by  the  defendant 
Stinson ;  and  that  Stinson  had  been  applied 
to  by  the  plaintiffs  for  some  proportion 
of  the  rents  and  profits,  but  had  refused  to 
Jet  them  have  any  part.  The  prayer  of  the 
bill  was,  that  the  court  would  direct  an 
account  of  the  said  rents  and  profits  since 
the  death  of  the  testator,  and  decree  one 
ninth  part  thereof  to  be  paid  to  the  plain- 
tiffs by  Stinson  the  ezeautor  and  trustee ;  or 
that  the  plaintiffs  might  have  such  other 
relief  as  they  were  entitled  to  on  the  true 
construction  of  the  will. 

Stinson,  by  his  answer,  submitted  the 
construction  of  the  will  to  the  court.  He 
denied  that  he  had  rented  any  part  of  the 
land  to  Wiley  S.  Roy ;  stated  that  no  part 
of  it  was  in  his  own  possession ;  and  in- 
sisted that  he  could  not,  if  he  would,  re- 
cover the  possession,  not  having  the  legal 
title. 

The  infant  defendants  answered  by  their 
guardian  ad  litem,  submitting  to  the  court 
the  construction  of  the  will  and  the  pro- 
tection of  their  interests.  The  other  adult 
defendants  failed  to  answer,  and  as  to  them 
the  bill  was  taken  pro  confesso. 

The  cause  coming  on  to  be  heard  the  10th 
of  April  1834,  the  circuit  court  held,  that 
according  to  the  true  construction  of 
the  will,  Anna  Roy  and  her  children 
438  *took  as  joint  purchasers  the  lands 
devised  in  the  sixth  clause,  and  that 
the  plaintiff  Mary  Day  was  entitled  to  one 
ninth  part  of  the  rents  and  profits  thereof 
since  the  death  of  the  testator ;  and  accord- 
ingly directed  a  commissioner  to  ascertain 
the  amount  of  such  rents  and  profits,  and 
report  the  same  to  the  court. 

The  commissioner  reported  an  account  by 
which  the  annual  rent  of  the  two  tracts  was 
estimated  at  175  dollars,  and  interest  was 
charged  upon  the  rent  of  each  year.  The 
aggregate  of  principal  and  interest  from 
the  death  of  the  testator  to  the  1st  of  No- 
yember  1833  was  576  dollars,  to  one  ninth 
of  which,  or  64  dollars,  with  interest  on  58 
dollars  part  thereof  from  the  said  1st  of 
November  1833,  the  plaintiffs  were  entitled 
according  to  the  terms  of  the  interlocutory 
decree. 

On  the  10th  of  September  1834  the  cause 
was  finally  heard;  when  the  circuit  court, 
overruling  an  exception  taken  by  the  de- 
fendant Stinson  to  the  commissioner's 
report,  decreed  that  he  pay  to  the  plaintiffs 
the  sum  of  money,  with  interest,  thereby 
appearing  to  be  due  them,  and  eight  ninths 
of  the  costs  of  suit,  which  he  was  to  retain 
oat  of  the  rents  that  mrs.  Roy  and  her 
other  children  were  entitled  to  receive. 

Stinson  applied  by  petition  to  this  court 
for  an  appeal ;  which  was  allowed. 

C.  and  G.  N.  Johnson,  for  the  appellant, 
admitted  that  mrs.  Roy  did  not  take  a  fee 
simple  interest  in  the  lands  devised,  the 
word  heirs  in  the  beginning  of  the  clause 
being  qualified  and  explained  by  other  terms 
employed;  but  they  insisted  that  the  con- 
struction adopted  by  the  circuit  court, 
whereby  the  daughter  of  the  testator  and 
her  youngest  child  (scarcely   two  years  old 


at  the  date  of  the  will)  were  held  equally 
interested  in  the  rents  and  profits,  was  er- 
roneous. The  testator's  daughter,  they 
said,  was  the  chief  object  of  his  bounty. 
The  creation  of  a  trust  in  the  executor 

439  was  solely   intended  *to  exclude   the 
marital  rights  of  her    husband,  not 

to  give  a  joint  and  equal  interest  to  her 
children  and  herself.  The  practical  admin- 
istration of  the  fund  was  to  be  left  to  the 
discretion  of  the  mother  during  her  life; 
and  in  the  exercise  of  that  discretion,  she 
might  apply  the  proceeds  to  the  benefit  of 
herself  and  her  children  in  such  manner  and 
proportions  as  their  respective  wants,  which 
would  certainly  be  unequal,  might  require. 
After  her  death,  if  she  died  before  the 
youngest  child  attained  the  age  of  21  years, 
the  same  discretion  was  to  be  exercised  by 
the  trustee,  for  the  common  benefit  of  the 
children.  That  such  was  the  scheme  in- 
tended by  the  testator,  was  confirmed  by 
the  provision  restraining  the  children  from 
alienating.  That  restraint  could  only  have 
been  imposed,  because  the  power  of  aliena- 
tion would  be  inconsistent  with  the  dis- 
cretionary power  over  the  rents  and  profits, 
designed  to  be  vested  in  those  who  were  to 
administer  the  fund ;  namely,  the  mother 
and  the  trustee.  The  case  of  Wallace  A  ux. 
V.  Dold*s  ex'ors  &  al.,  3  Leigh  258,  they 
said,  was  a  conclusive  authority  against 
the  claim  set  up  by  the  bill. 

The  attorney  general,  for  the  appellees, 
argued,  that  the  direction  for  the  executor 
to  manage  the  land  and  apply  the  rents  or 
profits  to  the  benefit  of  mrs.  Roy  and  her 
children,  shewed  that  the  testator  designed 
the  rents  or  profits  to  pass  through  the 
hands  of  the  executor  to  the  beneficiaries ; 
and  there  was  no  rule  for  apportioning  the 
fund,  butequality  of  benefit.  The  restraint 
of  alienation  until  the  youngest  child  at- 
tained full  age,  implied  that  a  present  in- 
terest was  conferred  on  the  children,  and 
might  be  alienated  by  them  but  for  such 
restraint.  In  Wallace  &  ux.  v.  Dold's 
ex'ors  &  al.  the  child  had  not  separated 
from  the  family  of  the  mother.  The  suit 
here  is  brought  by  a  child  who  has  married 
and  left  the  family;  and  unless  it  be  sus- 
tained, she  will  be  excluded  from  all  in- 
terest in  a  fund  which  was  certainly 
intended  not  less  for  her  benefit  than 

440  that  of  *the  children  who  continued 
to  reside  with  their  mother.  The  au- 
thorities referred  to  by  president  Tucker, 
who  dissented  from  the  other  judges  in 
Wallace  &  ux.  v.  Dold's  ex'ors  &  al.  shew, 
that  the  construction  of  wills  similar  to 
this  has  been,  that  the  children  take 
equally  with  the  parent. 

BALDWIN,  J.  This  is  an  awkward  and 
obscure  devise,  but  it  has  a  key  to  it,  which 
I  think  will  unlock  the  testator's  meaning. 
That  key  is  to  be  found  in  the  condition  of 
this  daughter,  and  the  provision  which  a 
father  would  be  naturally  disposed  to  make 
for  a  child  in  her  circumstances.  She 
was  the  wife  of  an  improvident  husband, 
and  the  mother  of  a  large,  and,  it  may  have 
been,    increasing  family  of  children ;  some 
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of  them  of  tender  years;  and  of  two  who 
had  attained  maturity,  one  was  a  married 
daug^hter,  and  the  other  a  son  who  had  set 
out  in  life  and  was  managing  for  himself. 
The  testator,  in  making  a  final  distribu- 
tion of  his  property  amongst  his  children, 
would  of  course  be  desirous  of  placing  the 
share  intended  for  this  unfortunate  daugh- 
ter, beyond  the  control  of  the  thrift- 
less husband,  and  the  grasp  of  his  creditors ; 
and  to  secure  the  benefits  of  the  property 
to  her  and  those  who  were  the  nearest  ob- 
jects of  her  solicitude,  and  who  by  that 
reason  chiefly  had  attracted  his  own  affec- 
tionate regard.  The  anxious  father's  wish 
would  therefore  be  to  give  the  daughter  the 
control,  discretion  and  authority,  which 
should  pertain  to  the  only  efficient  head  of 
the  family ;  so  restricted  merely  as  to  pre- 
vent her  dominion  over  the  subject  from 
being  injuriously  perverted.  Such  a  pur- 
pose would  require  a  scheme  giving  to  her 
a  home  and  the  perception  of  the  little  in- 
come of  her  humble  estate,  for  the  common 
maintenance  of  herself  and  family,  with 
the  chance  of  appropriating  any  surplus 
that  industry  and  frugality  might  yield, 
towards  the  advancement  of  such  of  her 
offspring  as  had  left,  or  might  leave, 
441  the  household  ^shelter ;  a  scheme  that 
would  authorize  her,  for  those  objects, 
to  continue  her  ownership  and  enjoyment 
within  the  limit  of  her  life,  or  to  surrender 
either  or  both,  at  her  discretion,  to  and  for 
the  benefit  of  those  entitled  to  the  succes- 
sion; a  scheme  that  would  thus  retard  or 
accelerate  the  admission  of  her  heirs  re- 
spectively into  their  inheritance,  according 
to  the  wants  and  interests  of  the  family. 

With  this  view  of  the  testator's  probable 
motives,  arising  out  of  the  triple  relation 
of  the  prominent  devisee  of  daughter,  wife 
and  mother,  and  in  connexion  with  the 
scantiness  of  the  provision  contemplated,  we 
shall  iind  that  the  devise  is  reasonable  and 
judicious  in  the  whole,  with  a  perfect  unison 
and  harmony  in  all  its  parts:  whereas  a 
different  consideration  of  the  subject  must 
result  inevitably  in  a  harsh  and  grating 
discord.  Let  us  look  for  a  moment  into  the 
particulars  of  the  clause  in  question. 

In  the  first  place,  the  testator  shews  that 
this  daughter  is  the  primary  object  of  his 
contemplated  bounty,  by  giving  the  prop- 
erty to  her  and  her  heirs,  with  the  desig- 
nation, it  is  true,  of  one  of  those  heirs, 
(who,  it  would  seem,  was  a  favourite 
grandson,)  lest  it  might  be  supposed  that 
he  was  excluded  from  the  inheritance,  by  a 
separate  devise  of  a  tract  of  land  to 
him  in  a  preceding  part  of  the  will. 
He  then  proceeds  to  exclude  all  marital 
rights  and  control  of  the  husband,  by 
declaring  that  he  shall  have  nothing 
to  do  with  the  management  of  the  prop- 
erty, because  incapable  of  conducting 
his  own  affairs.  He  next  interposes  his 
"executor  as  trustee,  but  without  investing 
him  with  the  title,  inasmuch  as  he  was 
merely  to  be  the  protector  of  the  separate 
estate,  without  actual  possession  of  the 
property,  or  pernancy  of  the  profits.     Then 


foUowii  a  declaration  that  the  profit  is  to 
be  to  the  daughter  and  her  children, 
evidencing  that  she  is  to  have  the  -income 
and  her  heirs  a  present  interest  in  the 
subject,  but  qualified  imxnediatelj 
442  ^afterwards  by  a  provision  that  it 
shall  not  be  sold  by  them  or  any  of 
them  (meaning  the  heirs  or  children)  until 
the  youngest  child  comes  to  the  age  of  21 
years,  and  not  then  cvithout  the  consent  of 
their  mother,  if  still  living.  This  provi- 
sion manifests  that  the  mother  was  to  take 
the  profits  for  the  common  benefit  of  the 
family,  without  diminution  by  sabtrac- 
tions  from  the  principal,  so  long-  as  the 
whole  income  might  be  requisite  for  the 
support  of  the  younger  children,  or  after- 
wards during  her  life,  if  she  should  deem 
the  whole  necessary  for  her  own  mainte- 
nance. We  can  account  rationally  in  no 
other  way  for  the  acceleration  first  of  the 
interest  of  the  heirs,  and  then  its  restric- 
tion, at  the  discretion  of  their  mother. 
Why  should  the  adult  and  married  children 
be  prevented  from  alienating  during  the 
minority  of  the  others,  and  subsequently  at 
the  will  of  the  mother  during  her  life,  but 
to  secure  her  maintenance  and  that  of  the 
household?  And  why  too  should  they  not 
be  permitted  to  alienate,  if  it  should  be 
found  to  advance  their  interests,  without 
prejudicing  the  common  interests  of  the 
family ;  and  who  so  proper  to  be  the  judge 
of  this  as  the  mother  and  mistress  of  the 
domestic  establishment? 

On  the  other  hand,  why  should  we  imply, 
for  it  is  not  expressed    in  the  will,  an    im- 
mediate devise  of  the  little  estate,  real  and 
personal    (it   embracing   a  slave  by  a  sub- 
sequent   clause)    to    the    mother    and   her 
children,  adults  and  infants,    married  and 
unmarried,  born  and  unborn,  as  joint   ten- 
ants or  tenants  in  common,    with    the  dis- 
tribution   amongst   them  individually   and 
equally  of  what  was  a  bare  modicum  of  in- 
come for  common  sustenance?    Look  at  the 
consequences,    and   see   how   it  defeats  the 
whole  paternal  scheme  for  shelter  and  food 
and  raiment,  and  domestic  happiness.   What 
becomes  of   the  maternal   control   and  au- 
thority; of    a    discretion    adapted     to   the 
wants  and  inclinations  of  the  children;  of 
a  frugal   but   comfortable   household   man- 
agement and  thrift;  of  the  domestic  hearth 
itself?    And    how    is    the    trustee  to 
443      *conduct  the  complex  machine,  with- 
out personal  attention  to  its  minutest 
details;  or  to  save  himself   from    responsi- 
bility  without   taking  actual  possession  of 
the  subject,  and    doling   out    the   peculinm 
of  each  individual,  including  the  pittance  of 
some    20   dollars    per  annum  to  the  mother 
of  the  family?     In  the  very  nature  of  thino, 
a  device  so  absurd,    impracticable  and  mis- 
chievous could  never  have  entered  a  father's 
heart. 

A  construction  frought  with  such  evils, 
defeating  the  main  object  which  the  testa- 
tor had  in  view,  and  mocking  the  wretch- 
edness which  he  sought  to  relieve,  can 
gain  no  countenance  except  from  a  merely 
technical    view   of   the   question,     derived 
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from  the  rigidness  of  common  law  convey- 
ances, and  inapplicable  to  the  last  wills  and 
testaments  of  ignorant  testators,  whose 
intention,  the  great  desideratum,  is  to  be 
attained  by  moulding  with  a  plastic  hand 
their  rude  and  imperfect  language  into  a 
conformity  with  their  natural  and  common 
sense  thought.  The  intention,  fairly  and 
candidly  sought  and  sufficiently  ascer- 
tained, overrules  every  thing  else,  and 
bscomes  the  law  of  the  will,  unless  in  con- 
travention of  the  law  of  the  land.  "If,** 
said  lord  Mansfield  in  Chapman  v.  Brown, 
3  Burr.  1634,  "words  are  supplied*  by  con- 
struction, it  must  always  be  in  support  of 
the  manifest  intent.  The  blunder  of  ex- 
pression is  here  favourable  to  the  real 
meaning,  and  therefore  cannot  be  supplied 
bj  construction,  the  constant  object  of 
which  is  to  attain  the  intent.  For  this 
pi)rpose,  words  of  limitation  shall  operate 
as  words  of  purchase;  implications  shall 
supply  verbal  omissions;  the  letter  shall 
give  way;  every  inaccuracy  of  grammar, 
every  impropriety  of  terms  shall  be  corrected 
by  the  general  meaning,  if  that  be  mani- 
fest." 

This  view  of  the  case  is,  I  think,  strongly 
sustained  by  the  decision  of  the  court,  and 
the  reasoning  of  judge  Carr,  adopted  by  the 
majority  of  the  judges,  in  the  case  of  Wal- 
lace &  ?(ife  V.  Dold*s  ex*ors  &  al.,  3 
444  Leigh  258.  *In  that  case  there  was  a 
bequest  of  slaves  and  money  to  trus- 
tees, with  a  direction  that  the  profits  of  the 
slaves  and  the  interest  of  the  money  should 
be  applied  to  the  support  and  maintenance  of 
a  married  daughter  of  the  testator,  and  her 
child;  and  that  on  the  death  of  his  daugh- 
ter, the  slaves  should  be  given  to  her  child 
or  children,  if  she  should  have  more  than 
one:  and  it  was  held  that  the  testator's 
daughter  was  entitled  to  the  whole  profits 
dnring  her  life,  and  the  daughter's  child 
had  no  right  to  demand  a  share  of  them 
for  her  support  and  maintenance.  There 
were  other  circumstances  relied  on,  but  the 
opinion  of  the  court  was  based,  in  a  great 
measure,  upon  the  probable  motives  and 
design  of  the  testator,  the  wants  of  the 
daughter,  and  the  nature  and  purpose  of 
the  bequest.  It  was  a  much  stronger  case 
than  this;  and  though  judge  Tucker  dis- 
sented from  the  rest  of  the  court,  some  of 
his  remarks  in  reference  to  provisions  for 
the  maintenance  of  familes,  seem  to  indi- 
cate that  his  conclusion  would  most  probably 
have  been  different  in  a  case  like  this. 

I  think  the  decree  ought  to  be  reversed, 
and  the  bill  dismissed  with  costs. 

ALLEN,  J.  In  the  construction  of  this 
will,  the  situation  of  the  parties  must  be 
looked  to  for  the  purpose  of  ascertaining 
the  probable  intent  of  the  testator.  He  had 
three  children,  for  whom  it  was  his  inten- 
tion to  provide,  and  who  are  the  principal 
objects  of  his  bounty.  To  his  two  sons  he 
gives  portions  simply  and  directly.  But  his 
daughter  was  peculiarly  situated.  From 
the  face  of  the  will  it  appears  that  she  was 
married  to  an  improvident  husband.  He 
states  that  his  son   in  law  was  not  capable 


of  managing  his  own  affairs,  and  there- 
fore he  excludes  him  from  managing  any 
part  of  his  estate.  This  daughter  had  eight 
children,  two  of  whom  had  left  the  paternal 
roof ;  and  for  thgse,    the    testator    makes  a 

special    provision.       The    remaining 
44b      children  *lived  with  the  mother,   and 

some  of  them  were  of  tender  years. 
In  this  state  of  the  family,  it  seems  to  me, 
the  daughter  was  the  principal  object  of 
the  testator's  bounty.  Having  provided 
for  such  of  her  children  as  had  left  her,  his 
intention  was  to  secure  to  her  a  comforta- 
ble provision  for  life;  to  place  her  in  a 
condition  in  which  she  should  be  certain  to 
receive  the  profits  of  this  small  estate,  the 
whole  of  which  was  not  more  than  sufficient 
for  her  maintenance  in  the  decline  of  life. 
The  first  clause  gives  the  property  to  her 
and  her  heirs,  the  grandson  included ;  the 
testator  apprehending  perhaps,  that  if  he 
were  not  specially  named  as  one  of  the  heirs, 
a  doubt  might  arise  whether,  as  he  had  pre- 
viously given  him  a  tract  of  land,  he  would 
not  be  excluded.  These  words  would  have 
given  the  daughter  the  fee.  Subsequent 
qualifications  of  the  devise  prove  that 
did  not  use  the  word  in  a  technical  mean- 
ing, and  that  he  intended  by  it  the  ch  l- 
dren.  They  are  important,  however,  as 
indicating  an  intention  that  all  the  chil- 
dren of  his  daughter,  whether  then  living 
or  not,  were  to  take ;  that  it  was  not  the 
intention  to  exclude  afterborn  children. 
Having  by  this  clause  indicated  the  general 
intent  to  provide  for  his  daughter  and  all 
her  heirs,  he  proceeds  to  qualify  the  gen- 
erality of  the  devise,  by  securing  it  from 
the  control  of  the  husband.  For  this  pur- 
pose he  interposes  a  trustee  to  manage  the 
estate,  and  directs  that  his  daughter  and 
her  children  shall  have  the  profits,  but  that 
the  land  should  not  be  sold  by  them  or  any 
of  them  until  the  youngest  child  arrived  at 
age,  and  not  then  without  the  consent  of 
the  daughter,  if  she  was  then  living. 

The  provision  preventing  a  sale  is  relied 
on  as  shewing  an  intent  to  confer  a  present 
interest  in  the  profits. 

It  is  clear  from  that  clause,  that  the  tes- 
tator supposed  he  had  invested  them  with 
some  interest;  and  therefore  the  daughter 
did  not  take  a  fee.     But  it  does   not   prove 

that  he  intended  to  give  a  present  in- 
446      tcrest    in  *^the.  profits.     If    that    was 

his  intention,  the  prohibition  from 
selling  would  have  been  idle ;  for  of  what 
consequence  could  it  be  to  the  others,  that 
one  should  sell,  if  each  was  entitled  to  his 
aliquot  proportion?  That  would  neither  be 
enlarged  nor  diminished  by  such  a  sale.  It 
seems  to  me,  he  intended  to  keep  the  prop- 
erty together  until  the  youngest  child  ar- 
rived at  age,  at  all  events,  and  until  the 
death  of  his  daughter,  if  she  outlived  that 
event.  Whilst  she  lived,  the  provision  was 
for  her  benefit:  if  she  died  before  the 
youngest  child  arrived  at  age,  the  property 
was  to  be  managed  by  the  trustee  for  the 
support  and  benefit  of  the  family :  if  she 
!  survived  that  event,  the  property  was  still 
'  to   remain   unsold,    unless  by  her  consent. 
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Until  the  youngest  child  arrived  at  age, 
the  testator  contemplated  a  comfortable  pro- 
vision for  his  daughter,  and  relied  on  her 
maternal  tenderness  to  provide  for  the  chil- 
dren, according  to  their  wants  and  at  her 
discretion.  After  they  attained  full  age, 
he  intended  that  she  should  still  control  the 
property  during  her  life:  and  that  is  what 
he  meant  by  prohibiting  a  sale  without  her 
consent.  But  if  she  died  before  the  young- 
est arrived  at  age,  as  the  wants  of  the 
younger  members  of  the*  family  might  and 
certainly  would  exceed  those  of  the  chil- 
dren who  were  able  to  take  care  of  them- 
selves, the  estate  was  to  be  kept  together 
and  managed  for  the  children  by  the  trustee. 
The  property  would  thus  be  disposed  of  in 
such  a  way  as  in  any  event  to  secure  a  pro- 
vision, first,  for  the  daughter;  secondly, 
through  her,  and  at  her  discretion,  for  the 
children  ;  and  thirdly,  for  the  younger  chil- 
dren through  the  trustee,  if  they  should  be 
deprived  of  their  mother  before  they  at- 
tained full  age. 

I  think,  therefore,  that  the  children  took 
no  present  interest  in  the  profits  during  the 
lifetime  of  their  mother.  If  they  took  any 
such  interest,  I  know  of  no  other  mode  of  se- 
curing it  to  them,  than  by  holding  that  each 
took  equally  and  had  the  absolute 
447  right  to  his  portion.  The  *daughter, 
it  seems  to  me,  was  entitled  to  the 
whole  for  life,  with  a  remainder  to  all  the 
children  after  her  death,  vesting  in  those 
living  at  the  death  of  the  testator,  and  in 
any  afterborn  children  as  they  successively 
came  into  being;  and  this  construction  is 
in  conformity  with  the  decision  of  this 
court  in  Wallace  &  ux.  v.  Dold's  ex*ors  & 
al. 

I  think,  therefore,  that  the  decree  should 
be  reversed,  and  the  bill  dismissed. 

STANARD,  J.  Had  I  been  one  of  the 
court  that  decided  the  case  of  Wallace  & 
wife  V.  Dold^s  ex'ors  &  al.  I  should  have 
concurred  in  the  opinion  of  president 
Tucker.  The  principles  of  that  opinion  I 
still  approve,  and  I.  think  the  cases  cited 
by  that  judge  fully  sustained  the  main 
position  of  his  opinion,  that,  on  the  proper 
construction  of  the  will,  the  child  took  a 
present  interest,  not  liable  to  be  divested 
at  the  discretion  or  will  of  the  mother.  In 
the  case  in  judgment,  I  think  the  argu- 
ment of  that  opinion,  and  the  cases  referred 
to  in  it,  conclude  with  equal  if  not  greater 
cogency  in  support  of  a  construction  of 
the  will,  whereby  the  children  take  a 
present  interest  in  the  profits,  which,  how- 
ever small  the  property,  is  not  destmctible 
at  the  will  or  discretion  of  the  mother,  and 
for  which,  if  withheld,  the  injured  child  is 
entitled  to  a  remedy  in  equity. 

CABELL,  P.,  approving  the  decision  in 
Wallace  &  wife  v.  Dold*s  ex*ors  &  al.  and 
being  of  opinion  that  it  ruled  the  present 
case,  held  that  the  decree  ought  to  be  re- 
versed and  the  bill  dismissed. 

Decree  reversed  and  bill  dismissed. 


448      ^Crawford  and  Another  v.  M'Daniel.| 

December,  1842,  Ricbmond. 

(Absent  CABEiJi.  P.) 

Vendor  and  Vendee—Deftciency  in  Qoaotlty  of 
Sold— Compensation.*— A  deed  of  barsraln  and  sale' 
conveys  a  tract  of  land  described  as  '^coDtaininri 
by  survey  785  acres,  and  bounded  as  follows.  to{ 
wit,    beffinninf    &c.    (here   certain    metes  ind; 
bounds  were  set  out)  ''this  part  containing  7ft j 
acres,  and  another  part  attached  to  the  same  trace 
contalniufiT   20    acres,   and    malclnfir    up   the  fall' 
amount  of  786  acres,  beinir  bounded  as  follows." 
&c.— the  price  stated  in  the  deed  beinff  11773  dol-' 
lars,  which  is  the  product  of  785  acres  at  15  dollars  i 
per  acre,  and  there  belnsr  no  evidence  but  the  deed 
Itself  of  the  terms  of  the  contract  between  the 
vendor  and  vendee.    It  turns  out  that  the  tract 
contains  less  than  785  acres.    Held,  the  vendee  is 
entitled  to  compensation  for  the  deficiency. 

Sane— Sale    by    Acre— Rlgrlit   of   Surve>  Ins:.- Where 

there  is  a  sale  of  land  by  the  acre,  a  ricrht  of  snr- 
veyinsr  exists  whether  expressly  reserved  or  nou 
and  if  no  time  is  limited  for  making  the  election 
to  survey,  it  may  be  done  at  any  time  before  the 
whole  business  is  closed  between  the  parties. 
Accord.  Nelson  v.  Carrincrton  &  others.  4  Mnnf. 
822.  and  Carter  v.  Campbell,  Glim.  170. 

«Sale  by  the  Acre— Contracts  of  Hazard.—  See  /o^- 
note  to  Triplettv.  Allen,  26  Gratt.  721. 

The  principal  case  is  cited  in  Boschen  v.  Jursreas. 
92  Va.  759.  e4  S.  E.  Rep.  390.  The  authorities  upon 
this  subject  will  be  found  collected  in  /oot-nott  to 
Blessing  v.  Beatty,  1  Rob.  287. 

Sale  in  Qroes  or  by  the  Acre —Price  Multiple  ofNnB* 
ber  of  Acres.- In  Crislip  v.  Cain,  19  W.  Va  5«.  the 
court    said:    "The  case  of    Crawford    r.   McDanieL 
I   Sob.    448.     was    decided     by    the    same    coart. 
and    the    facts  were  substantially    the   same  as 
in     the    case    of  Blesslnsrv.   Beatty    (l  Rob.  887). 
except  that  the  price  of   the    land  was  an  exact 
multiple  of  the  number  of  acres  and  the  court  al- 
lowed the  vendee  an  abatement  for  the  purchase 
money  on  the  face  of  the  contract,  there  belofif  no 
proof  in  the  case  except  the  deficiency  la  the  land. 
The  decision  was  clearly  risrht,  as  on  the  face  of  tlie 
contract  and  this  proof  the  vendor  would  be  re- 
garded as  ffuilty  of  a  letral  fraud :  but  the  court  fol- 
lowinflT  the  views  of  Judge  Baldwin,  decided  it  ou 
the  irround  of  a  mutual  mistake.    Jcdgk  SHiaaiRD 
concurs  in  this  decision  basing  his  opinion  on  the 
fact,  that  the  price  was  a  multiple  of  the  number  of 
acres  stated  in  the  contract,  and  therefore  it  was  to 
be  reerarded  as  a  sale  by  the  acre.    This  I  submit  is 
in  direct  conflict  with  the  case  of  Bieme  t.  Erskine. 
5Leierh  59.  where  just  such  a  contract  was  held  to  be 
printa  fade  a  sale  in  crross  but  as  ambiguous  and 
admitting  therefore   in  aid   of   its  Interpretation 
proof  of  the  conduct  of  the  parties  in  carrying  it 
into  execution:  and  because  of  this  proof  only  was 
the  contract  in  that  case  interpreted  to  be  a  con- 
tract by  the  acre.    But  in  the  case  of  Crauford  r. 
McDanUl.  2  Bob.  448,  it  was  unimportant,  whether  it 
was  a  contract  by  the  acre  or  not.  inasmuch  as  there 
was  a  deficiency,  and  the  vendor  was.  as  I  conceive, 
responsible    therefor    because  of   his    presumed 
fraud  in  the  absence  of  evidence.    And  I  cannot 
regard  the  unsound  reasons  assigned  for  the  deci- 
sions as  sufficient  to  overthrow  the  larcre  number  of 
Virginia  decisions  sustained  by  authorities  else- 
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-Pnrctaftse    Money— Jadflrment  fort— lojunctloii 
to— Dtesoliitlon—Dunaffes— Extent    of   Relief.— The 

Teodee   of  land  injolns   a  Judfinnent  recovered 
airainst  him  for  a  balance  of  the  purchase  money, 
allefflnff  a  defect  In  the  title  to  the  land,  which  he 
fails  to  prove,  whereupon  the  injunction  Is  dis- 
solved and    the  bill   dismissed.     Afterwards  he 
brings  another  suit,  in  which  he  establishes  his 
rifirht  to    compensation    for  a   deficiency  in  the 
qaantity  of  the  land,  to  an  amount  equal  to  the 
unpaid  balance  of  the  purchase  money.    Held,  he 
fs  entitled  to  relief  as  well  aflrainst  the  damages 
accmed  on  the  dissolution  of  the  first  injunction, 
as  against  the  Judgment  at  law. 
Awls  anient— Asslirnees  of  Purchase  Money— Rlflrbts  of. 
—A  bond  for  purchase  money  of  land,  executed  by 
the  vendee  to  one  of  the  vendors,  being  assigned 
by  the  obligee  to  another  of  the  vendors  and  a 
third  person,  the  vendee  brings  a  suit  in  equity 
against  the   vendors  and  assignees,  and  obtains 
relief  against  the  payment  of  the  bond ;  but  held 
that  in  the  condition  of  the  cause  there  is  nothlug 
to  Justify  a  decree  over  in  favour  of  the  assigrnees. 
Seme— Same-Same.— The    vendee    of   land   having 
paid  a  part  of  the  purchase  money  to  the  assignee 
of  his  bond  for  the  same,  it  turns  out  that  the 
Quantity  of   the  land  is  deficient,  and  that  the 
money  already  paid  to  the  assignee  is  more  than 
the  vendee  was  bound  to  pay.    Held,  he  has  no 
equity  to  recover  back  the  excess  from  the  as- 
signee. 
449      'Vendor  and  Vendee  -Suit  by  SarvlvlniT  Vendee 
for  Compensation— Partlee.- After  Judgment 
recovered  by  vendor  against  two  Joint  vendees  of 
land  for  a  balance  of  the  purchase  money,  one  of 
the  vendees  dies,  and  the  other  brings  a  suit  in 
equity  against  the  vendor,  alleging  and  proving  a 
deficiency  in  the  quantity  of  the  land  to  a  value 
exceeding  the  unpaid  balance  of  the  purchase 
money,  and   claiming  that  the  Judgment  be  In- 
joined  and  the  overpaid  money  refunded.    Held, 
ills  improper  to  decree  in  the  cause  without  hav- 
ing the  representatives  of  the  deceased  vendee 
before  the  court:  dissentiente  Stanard,  J. 
Appeal  by  Sophia  Crawford  and  Alden  B. 
Spooner   from  a  final  decree  of  the   circuit 
anperior  court  of  law  and   chancery    for  the 
town   of   Lynchburg,     pronounced   on   the 
18th  of  January  1832,  in  a  suit  in  chancery, 
in  which  John  M'Daniel   was  plaintiff,  and 
the  said   Sophia    Crawford    and    Alden    B. 
Spooner    with    others  were  defendants :  by 
which  decree    a    perpetual   injunction    was 
awarded  against  all  further  proceedings  on  a 

where,  which  are  irreconcilable  with  the  reasons 
issisrned  in  these  two  decisions,  but  which  are  in 
perfect  accord  with  the  deci.slons  themselves." 

Stfe  of  Land -Deficiency  In  Quantity— Rule  of  AlMite- 
■ent.-  The  principal  case  is  cited  in  Depue  v.  Ser- 
Kni,  21  w.  Va.  345,  for  the  proposition  that,  the 
Kncralrule  In  the  case  of  an  abatement  on  account 
of  deficiency  in  the  quantity  of  land  sold,  is  to  al- 
low for  deficiency  the  average  price  of  the  whole 
laou. 

^/oot-noU  to  Blessing  V.  Beatty,  1  Rob.  287. 
'Jodgiaenu— Injunction  by  Person  Not  Party— Lla- 

^*ty -If  a  person,  not  a  party  to  a  judgment,  en- 
JoJogit.  and  the  injunction  is  dissolved,  he  is  liable 
^Pay  the  ten  per  cent,  damages  prescribed  by  the 
sutnte.  Claytor  v.  Anthony,  16  Gratt.  B18,  523,  clt- 
ittj  and  reconciling  the  principal  case. 


judgment  obtained  by  Crawford  and 
Spooner,  as  assignees  of  William  Vanner- 
son,  against  M'Daniel,  and  they  were  di- 
rected to  pay  him  the  sum  of  292  dollars  50 
cents,  with  interest  thereon  from  the  17th 
of  November  1820  till  paid,  and  costs. 

The  material  facts  of   the   case   were   as 
follows : 

In  October  1816,  the  said  John  M'Daniel 
and  a  certain  Richard  Jones  jointly  pur- 
chased of  John  Patton  and  Sarah  his  wife, 
William  Vannerson  and  Henrietta  his  wife, 
and  A.  B.  Spooner  and  Elizabeth  his 
wife,  a  parcel  of  land  in  the  county  of  Am- 
herst, for  the  sum  of  11775  dollars,  and  re- 
ceived a  deed  therefor,  bearing  date  the  17th 
of  October  1816,  in  which  the  land  is  de- 
scribed As  ^  ^containing  by  survey  785  acres, 
and  bounded  as  follows,  to  wit,  beginning" 
&c.  (here  certain  metes  and  bounds  were  set 
out)  ^^this  part  containing  765  acres,  and 
another  part  attached  to  the  same  tract 
containing  20  acres,  and  making  up  the 
full  amount  of  785  acres,  being  bounded  as 
follows  ;'*  (here  the  metes  and  bounds  were 
given;  and  then  the  deed  proceeded — )  *'to 
have  and  to  hold  the  said  tract  and 
450  ^parcel  of  land  containing  785  acres 
described  and  bounded  as  aforesaid, 
with  the  hereditaments  &c.  unto  the  said 
John  M'Daniel  and  Richard  Jones,  their 
heirs  and  assigns  forever." 

M'Daniel  and  Jones  paid  all  the  purchase 
money  of  the  land  except  600  dollars,  part 
of  a  bond  for  1804  dollars  40  cents,  payable 
the  17th  of  November  1820,  which  they  had 
executed  to  William  Vannerson,  by  whom  it 
was  assigned  to  Sophia  Crawford  and  A.  B. 
Spooner.  This  balance  they  refused  to  pay, 
alleging  that  the  title  to  part  of  the  land  was 
defective;  whereupon  the  assignees  brought 
a  suit  against  them  on  the  bond  in  the  supe- 
rior court  of  law  for  Amherst  county,  re- 
covered a  judgment,  and  took  out  execution, 
under  which  M'Daniel  gave  a  forthcoming 
bond  with  surety.  By  a  suit  in  the  supe- 
rior court  of  chancery  for  the  Lynchburg 
district,  M'Daniel  and  Jones  injoined  the 
judgment,  upon  the  ground  of  the  alleged 
defect  in  the  vendors'  title  to  part  of  the 
land :  but  at  the  final  hearing  on  the  10th  of 
May  1828,  the  court  dissolved  the  injunc- 
tion and  dismissed  the  bill.  Crawford  and 
Spooner  then  moved  for  and  obtained  judg- 
ment in  the  superior  court  of  Amherst  on 
the  forthcoming  bond  executed  by  M'Daniel, 
which  judgment  included  431  dollars  dam- 
ages in  lieu  of  interest  for  the  time  the 
injunction  had  been  pending ;  and  proceeded 
to  sue  out  execution  thereon. 

Whereupon,  in  October  1828,  M'Daniel 
(Jones  being  now  dead)  filed  a  new  bill  in 
the  superior  court  of  chancery  of  Lynch- 
burg, alleging,  that  at  the  time  the  first 
suit  was  brought,  and  during  its  progress, 
neither  he  nor  Jones  knew  of  any  other 
equity  against  the  payment  of  the  purchase 
money,  than  the  supposed  defect  of  title 
on  which  they  relied  in  that  suit;  but  that 
since  Jones's  death  he  had  discovered  by  a 
survey  made  for  the  purpose  of  a  partition 
between    himself   and   Jones's   representa- 
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tives,  that  the  tract,   instead  of   785 

451  acres,  ^contained  only  734,  so  that  it 
was   deficient   in  quantity  51   acres. 

This  survey  he  alleged  to  have  been  made 
by  John  Pryor,  the  deputy  surveyor  of 
Amherst  county.  The  purchase  of  the 
land,  he  insisted,  was  by  the  acre,  at  the 
price  of  IS  dollars  per  acre ;  and  for  the  de- 
ficiency in  the  quantity,  he  claimed  that 
the  judgment  against  him  on  the  forth- 
coming bond  should  be  injoined,  and  that 
the  money  which  had  been  overpaid  should 
be  refunded.  The  defendants  to  this  bill 
were  Sophia  Crawford  and  A.  B.  Spooner, 
as  assignees  of  Vannerson,  and  the  afore- 
said vendois  and  their  wives;  that  is,  John 
Patton  and  wife,  William  Vannerson  and 
wife,  and  A.  B.  Spooner  and  wife.  Jones's 
representatives  were  not  parties,  either 
plaintiffs  or  defendants. 

The  injunction  prayed  by  the  bill  was 
awarded. 

Answers  were  put  in  by  the  defendants 
Sophia  Crawford,  Spooner  and  wife,  and 
Vannerson  and  wife,  denying  the  sale  by 
the  acre,  and  the  alleged  deficiency,  and 
insisting  that  the  sale  was  in  gross.  Proc- 
ess was  served  on  the  defendants  Patton 
and  wife,  but  they  never  answered. 

The  court  directed  another  survey  of  the 
land,  which  was  made  by  the  same  John 
Pryor,  deputy  surveyor  of  Amherst,  who 
had  before  made  a  survey  for  Jones.  Ac- 
cording to  this  last  survey,  the  whole  tract 
contained  but  725^^  acres,  being  S9}4  acres 
less  than  the  quantity  called  for  by  the 
deed. 

The  only  deposition  filed  in  the  cause  was 
that  of  a  witness  for  the  defendants,  which 
was  excepted  to  by  the  plaintiff  and  disre- 
garded by  the  court. 

At  the  final  hearing,  the  circuit  superior 
court  for  the  town  9f  Lynchburg  (to  which 
the  cause  had  been  regularly  transferred) 
held  that  the  sale  was  by  the  acre ;  that  the 
deficiency  was  593'2acres,  which,  at  15  dol- 
lars per  acre,  entitled  the  plaintiff  to  an 
abatement  from  the  purchase  money  equal 
to  892  dollars  50  cents;  that  the  plaintiff 
was  therefore  entitled  to  a    perpetual 

452  injunction  *to  the  judgment  at  law, 
and,  deducting  600  dollars,  the  bal- 
ance of  principal  money  remaining  due  on 
the  assigned  bond,  from  the  892  dollars  50 
cents,  was  entitled  to  recover  back  292  dol- 
lars 50  cents,  with  interest  from  the  date 
when  the  assigned  bond  fell  due,  viz.  the 
17th  of  November  1820;  and  thereupon 
rendered  the  decree  above  mentioned. 

In  their  petition,  the  appellants  insisted 
that  the  decree  was  erroneous  for  the  fol- 
lowing reasons : 

1.  Because  Jones's  representatives  not 
being  parties  to  the  suit,  the  questions  made 
by  the  bill  could  not  properly  be  adjudged 
by  the  court. 

2.  Because  after  the  long  acquiescence  in 
the  first  survey,  which,  after  all,  was  prob- 
ably as  near  the  truth  as  either  of  the  two 
subsequent  surveys ;  and  after  one  bill  of 
injunction     entertained,     heard    and    dis- 1 


missed,  the  court  ought  not  to  have   enter- 
tained this  bill. 

3.  If  any  relief  at  all  should  have  been 
granted,  that  relief  ought  to  have  be^ 
against  the  vendors  of  the  land,  not  against 
the  assignees  of  one  of  the  bonds  executed 
to  one  of  the  vendors.  If  the  court  ought  to 
have  injoined  the  balance  due  on  the  bond, 
it  should  have  made  the  vendors  of  the 
land  pay  the  whole  amount  injoined.  Aad 
as  to  the  surplus  over  and  above  that  bal- 
ance, there  was  no  pretence  for  decreeing 
that  against  the  assignees.  It  was  neither 
alleged  nor  proved  that  they  had  received 
it;  and  if  it  had  been  so  alleged  and 
proved,  still  there  would  have  been  no 
equity  for  the  plaintiff  to  recover  it  back 
from  them. 

4.  Because  one  half  the  surplus,  if  due 
from  the  defendants  at  sill,  was  due  to 
Jones's  representatives  and  not  to  M' Daniel. 

In  the  argument  of  the  cause  in  this 
court,  by  C.  and  6.  N.  Johnson  for  the 
appellants,  and  I^eigh  for  the  appellee,  be- 
sides the  points  above  stated,  another 
453  question  *was  discussed;  namely, 
whether  the  second  injunction  could 
properly  be  extended  to  the  damages  accru- 
ing upon  the  dissolution  of  the  first? 

ALLEN,  J.  There  is  no  difficulty  on 
the  main  point  in  controversy  between 
these  parties.  The  right  of  the  vendees  to 
compensation  for  the  deficiency  in  the 
quantity  of  land  sold  is  clear.  The  evi- 
dence of  the  contract  is  contained  in  the 
deed.  The  land  is  described  as  containing  by 
survey  785  acres.  Two  adjoining  tracts  are 
conveyed.  After  describing  the  first  tract 
by  metes  and  bounds,  the  deed  contains 
the  following  clause :  ^Hhis  part  containing 
765  acres ;  and  another  part  attached  to  the 
same  tract,  containing  20  acres,  and  making 
up  the  full  amount  of  785  acres:"  shewing 
very  clearly  that  no  hazard  was  contem- 
plated. Each  party  laboured*  under  a  mis- 
take; each  supposed  he  was  dealing  for  a 
specific  quantity.  The  consideration  to  be 
paid  shews  that  the  price  was  15  dollars 
per  acre.  This  I  do  not  consider  as  mate- 
rial, except  as  furnishing  evidence  of  the 
character  of  the  agreement,  and  that  the 
parties  dealt  for  the  land  under  the  impres- 
sion that  it  contained  a  certain  quantity; 
that  it  was  this  specific  quantity  the  vend- 
ors contracted  to  sell,  and  the  vendees  to 
purchase.  In  t^e  case  of  Blessing's  adm'rs 
V.  Beatty,*  all  the  decisions  of  this  court 
were  reviewed  by  judge  Baldwin.  The 
principle  deduced  from  them  was,  that 
equity  entertains  jurisdiction  and  gives 
relief  upon  the  ground  of  mistake :  that  the 
question  is  not  affected,  whether  the  sale 
was  at  so  much  per  acre,  or  a  sale  of  a 
tract  supposed  by  both  parties  to  contain  a 
certain  number  of  acres,  for  an  aggregate 
sum  or  gross  price :  that  in  either  case,  if 
there  was  a  mistake  as  to  the  quantity, 
equity  will  relieve,  and  give  compensation 
for    the    excess  or  deficiency,    though  no 


*  Reported  ante,  p.  287. 
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454      fraud    or   mAsrepresentation  *appear. 
In  the  opinion  then    delivered  I  fully 
concurred. 

Nor  is  there  any  thing  in  the  conduct  of 
the  parties,  or  the  time  of  filing*  the  bill, 
which  affects  the  claim  to  relief.  A  pre- 
vious injunction  had  been  obtained,  be- 
cause of  some  alleged  defect  of  title.  In 
this  the  purchasers  failed.  The  mistake 
as  to  quantity  was  not  discovered  until  af- 
terwards; and  thereupon  this  bill  was  filed. 
The  cases  of  Nelson  v.  Carrington  &.  others, 
4  Mnnf.  332,  and  Carter  v.  Campbell,  Gil- 
mer 170,  shew  that  where  there  is  a  sale  by 
the  acre,  a  right  of  surveying  exists, 
whether  expressly  reserved  or  not,  and  that 
if  no  time  is  limited  for  making  the  election 
to  survey,  it  may  be  done  at  any  time 
before  the  whole  business  is  closed  between 
the  parties. 

The  decree  injoined  not  only  the  princi- 
pal due,  but  the  damages  which  accrued 
during  the  pendency  of  the  previous  injunc- 
tion. As  that  injunction  was  dissolved  and 
the  bill  dismissed,  the  defendants  insist  on 
their  right  to  those  damages,  and  that  their 
claim  to  them  rests  on  the  same  foundation 
with  their  claim  to  the  costs  incurred  in 
that  suit.  The  question  seems  not  to  have 
been  expressly  decided,  though  it  was  pre- 
sented in  the  case  of  Carter  v.  Campbell, 
before  cited.  In  that  case  there  had  been  a 
previous  injunction,  which  had  been  dis- 
solved, and  a  suit  and  judgment  on  ths  in- 
junction bond.  A  deficiency  being  made 
out  in  the  second  suit,  both  damages  and 
principal  were  enjoined.  The  decree  as  to 
this  was  affirmed,  but  the  particular  ques- 
tion now  raised  was  not  discussed.  It 
seems  to  me  there  is  nothing  in  it.  The 
interest  accrued  is  always  injoined.  And 
damages  are  given  in  lieu  of  interest. 
They  are  entire.  The  court  has  no  right 
to  divide  thei;n,  and  say  that  6  per  cent,  as 
interest  shall  follow  the  principal,  and  4 
per  cent,  'be  recovered  as  a  penalty.  Being 
allowed  by  way  of  interest,  though  denom- 
inated damages,  they  are  an  incident  to 
the  main  subject.  The  last  suit 
455  ^ascertains  that  the  money  was  never 
due ;  and  damages  ought  not  to  be 
allowed  for  withholding  money  to  which 
the  party  was  not  entitled. 

So  far  I  think  the  decree  right.  But 
errors  have  been  committed  in  the  details, 
for  which  it  must  be  reversed. 

The  vendues  purchased  from  three  indi- 
viduals and  their  wives,  the  husbands  hold- 
ing in  right  of  their  wives.  A  bond 
executed  by  the  purchasers  to  one  of  the 
vendors,  was  by  him  assigned  to  another 
of  thp  vendors  and  a  third  person.  A  por- 
tion of  this  bond  (600  dollars)  being  unpaid, 
the  assign«^es  recovered  a  judgment  for  the 
amount  against  the  purchasers.  This 
judgment  was  injoined.  It  is  ascertained 
that  on  allowing  for  the  deficiency,  the 
bond  is  extinguished,  and  the  purchasers 
have  overpaid  for  the  land  actually  con- 
veyed. So  far  as  the  decree  in  joins  the 
jndfi^ment,  it  was  correct.  In  the  actual 
condition  of  the  cause,  it  would  have  been 


improper  to  decree  over  in  favour  of  the 
assignees,  against  the  assignor  of  the  vend- 
ors. One  of  the  assignees  occupied  both 
relations,  of  vendor  and  assignee.  There 
was  nothing  to  shew  the  state  of  accounts 
between  the  vendors;  and  the  purchasers 
had  nothing  to  do  with  this  matter.  By 
taking  the  assignment,  the  assignees  oc- 
cupy the  pOi»ition  of  the  assignor,  so  far  as 
the  purchasers  are  concerned.  Whether  the 
assignees  will  be  entitled  to  recover  from 
the  assignor,  will  depend  on  the  contract  be- 
tween them.  No  issue  is  made  up  in  this 
case  between  them,  nor  any  admissions 
made,  which  would  justify  the  court  in  de- 
creeing over  against  the  assignor  for  the 
amount  of  the  bond. 

But  the  decree  not  only  injoins  the  judg- 
ment, but  makes  the  assignees  liable  for 
the  amount  overpaid  by  the  purchasers. 
It  does  not  appear  upon  what  ground  they 
were  held  responsible  for  this  excess.  The 
bond  assigned  to  them  had  been  partially 
paid,  though  to  whom  does  not  appear. 
The  court,  perhaps  considering  that  they 
had  received  all  but  the  balance,  held 
456  *them  liable  for  that  reason.  As 
assignees  they  had  a  right  to  receive 
all  that  was  voluntarily  paid  to  them.  It 
was  paid  without  any  notice  of  the  plain- 
tiff's equity,  and  they  are  entitled  to  hold 
what  they  legally  received.  The  remedy 
of  the  plaintiff  for  the  excess  is  against 
the  vendors,  and  not  the  assignees,  who 
have  equal  equity  and  the  legal  possession. 

It  seems  to  me  that  the  court  also  erred 
in  rendering  any  decree  without  having  the 
representatives  of  Jones  before  it.  M'Dan- 
iel  and  Jones  were  joint  purchasers,  re- 
ceived a  joint  conveyance,  executed  their 
joint  notes  for  the  purchase  money,  were 
jointly  sued,  and  were  joint  plaintiffs  in 
the  first  injunction.  Jones  afterwards 
died,  and  M'Daniel  filed  the  present  bill 
without  joining  the  representatives  of  Jones 
as  plaintiffs,  or  making  them  parties. 

The  general  rule  that  all  persons  materi- 
ally interested  should  be  made  parties,  is 
too  familiar  to  require  authority  to  support 
it.  And  in  regard  to  the  nature  of 
the  interest,  it  is  wholly  unimportant 
whether  it  be  a  legal  or  an  equitable  in- 
terest of  the  absent  parties  in  the  subject 
matter  of  the  suit.  Story's  Ekl.  Pleading 
137.  This  constitutes  one  of  the  leading 
distinctions  between  proceedings  at  law  and 
in  equity.  A  person  with  a  mere  equitable 
or  remote  interest  cannot  sue  at  law,  and 
if  he  be  improperly  joined,  the  suit  may 
fail.  The  analogies,  therefore,  derived 
from  legal  proceedings  do  not  apply.  Con- 
ceding that  the  right  to  recover  here  was  a 
joint  right  which  survived,  and  that 
M'Daniel  might  therefore  have  sued  at  law, 
it  is  equally  clear  that  the  representatives 
of  Jones  had  an  interest  in  the  suit,  so  far 
as  it  went  to  establish  a  deficiency,  and,  for 
any  thing  appearing,  a  right  to  a  moiety, 
possibly  to  the  whole,  of  the  money  over- 
paid. Serious  injustice  might  be  sustained 
by  them  if  the  quesiton  of  deficiency  is  to 
be  determined  in  their  absence ;  and  a  total 
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loss    inflicted    on   them,    if     the    survivor 
be    permitted     to    pocket  the    excess 

457  *recovered.      Whenever    there    is    a 
community   of   interest   between    the 

parties,  which  may  be  affected  by  the  de- 
cree, they  should  all  be  before  the  court. 
Thus  in  case  of  joint  bonds  or  obligations, 
all  the  parties,  obligors  and  obligees,  are 
required  to  be  made  parties  to  the  suit.  16 
Vesey  326;  Story's  Eq.  Pleading  159.  And 
the  same  rule  is  applied  where  one  of  the 
obligors  is  dead;  for  in  such  case  his  per- 
sonal representatives,  as  well  as  the  sur- 
vivors, must  be  made  parties  to  a  suit  in 
equity  brought  for  payment  of  the  debt, 
whether  it  be  for  payment  bj'  the  survivors 
alone,  or  out  of  the  assets  of  the  deceased. 
It  seems  to  me  that  the  correlative  of  the 
rule  thus  laid  down  is  equally  true,  and  that 
the  representatives  of  the  joint  purchaser 
should  be  made  parties  here.  In  reality, 
this  case  is  stronger  than  cases  growing 
out  of  joint  bonds,  partnerships,  and  the 
like.  These  were  joint  purchasers  of  land. 
The  right  of  survivorship  as  to  the  land 
is  taken  awa3' ;  and  though  the  breach  here 
may  have  been  incurred  in  the  lifetime  of 
both,  yet  it  was  an  incident  to  a  subject 
which  did  not  survive,  and  in  a  suit  to  as- 
certain the  extent  of  the  breach,  the  amount 
of  the  deficiency,  the  representatives  of  the 
decedent  were  necessary  parties.  For  this 
cause  also,  I  think  that  the  decree  must 
be  reversed,  and  the  cause  remanded  in 
order  that  the  representatives  of  Jones  may 
be  brought  before  the  court. 

BROOKE  and    BALDWIN,  J.,  concurred 
in  the  opinion  of  Allen,  J. 

STANARD,  J.  Notwithstanding  I  dis- 
sented from  the  majority  of  the  court  that 
decided  the  case  of  Blessing's  adm'rs  v. 
Beatty,  and  still  retain  the  opinion  I  formed 
of  that  case,  I  entirely  concur  in  the  opin- 
ion of  my  brother  Allen  on  the  main  ques- 
tion in  this  case,  respecting  the  right  of 
the  purchaser  to  an  abatement  from  the 
purchase  money  for  the  deficiency  of 

458  the    land.     In  this  *case  the  proof  is 
satisfactory  that   the  sale  was  by  the 

acre,  and  not  in  gross.  I  think  it  a  sound 
general  rule,  that  where  the  purchase  money 
of  a  tract  of  land  is  a  multiple  of  the  num- 
ber of  acres  specified  as  the  contents  of 
the  tract,  at  a  rate  per  acre  in  pounds,  shil- 
lings and  pence,  or  dollars  and  cents,  cor- 
responding with  coins  in  use,  or  not  being 
fractional,  the  just  implication  is,  that  the 
purchase  money  is  ascertained  by  the  mul- 
tiplication of  a  rate  per  acre  by  the  number 
of  acres  specified,  and  that  the  sale  and 
purchase  is  by  the  acre;  and  in  such  a  case 
the  purchaser  is  entitled  to  an  abatement 
for  a  deficiency,  and  is  chargeable  for  the 
excess,  unless  such  implication  be  con- 
trolled by  express  stipulation,  or  other 
satisfactory  evidence  ascertaining  that  such 
was  not  the  real  contract.  This  case  fur- 
nishes this  ground  of  implication,  and  much 
to  strengthen,  and  nothing  to  impair  or 
control  it.  On  the  contrary,  where  a  tract 
of    land    by   given    metes  and   bounds,  the 


contents  or  supposed  contents  of  which  are 
specified,  is  sold  for  a  gross  sum,  not  a 
multiple  of  the  specified  number  of  acres, 
but  which  would  make  a  fractional  rate 
per  acre,  not  corresponding  with  any  coins 
in  use,  or  aggregations  thereof,  the  just 
implication  is,  that  the  sale  is  by  the  tract 
in  gross,  and  the  specification  of  the  num- 
ber of  acres  but  descriptive  of  the  tract; 
and  in  such  case  the  purchaser  is  entitled 
to  the  land  comprehended  within  the  desig- 
nated metes  and  bounds,  without  right  to 
abatement  if  the  quantity  be  less  than  that 
specified,  and  without  liability  if  it  be 
greater.  Such,  I  thought,  was  the  nature 
of  the  sale  in  the  case  of  Blessing's  adm'rs 
V.  Beatty,  furnishing  an  ample  foundation 
for  the  implication  that  the  sale  was  in 
gross,  and  consequently  that  the  purchaser 
was  only  entitled  to  have  the  land  within 
the  specified  metes  and  bounds,  and 
getting  that,  was  not  entitled  to  recover 
for  the  deficiency  of  quantity,  and  would 
not  have  been  responsible  had  there  been 
an  excess.  I  thought  there  was  noth- 
459  ing  in  the  case  to  control  *that  im- 
plication, but  much  to  reinforce  it, 
and  require  the  application  of  the  general 
rule  I  have  before  indicated. 

I  do  not  concur  in  that  part  of  the  opinion 
which  respects  the  necessity  of  making  the 
representatives     of    Jones    parties.      The 
claim  is  for  money  jointly  paid,  or  paid  on 
joint    account,    upon    a  joint  contract  with 
M'Daniel  and  Jones,   the   consideration   of 
which    has    failed.     While    Jones    lived,  it 
was  a  joint  demand  of  himself  and  M'Dan* 
iel  on  the    vendors,    for    money,    and    for 
money  only.     That  demand,   and  the  right 
at  law  to  sue  for  it,    survived  to  M'Daniel. 
It  may  be,  that  on  adjusting  the  account  of 
the  joint  piirchase  between    the   joint   pur- 
chasers,   they    would    be    entitled    to   the 
amount  of  this  demand  in   moieties,   or  in 
unequal  shares,  or  one  of  them   be  entitled 
to  the  whole.    But  in  this  the  vendors  liable 
to  the  demand  have  no  interest.     They  are 
discharged  by  accounting  to  the   survivor, 
to  whom  the  legal  right  to  this  joint  pecu- 
niary   demand    has    survived.      The    only 
plausible  reason  for  requiring  that  Jones's 
representatives  should  be  parties  would  be, 
that  the  rights  of  the  joint  purchasers  in  the 
money  that  may  be  recovered  should  be  ad- 
justed, and  their  respective   shares   thereof 
decreed.    Now  this  could  not  be  done  without 
involving    in    this    case    a    set^ement  be- 
tween the  joint  purchasers.     In  this  settle- 
ment the  vendors  have  no  interest.     On  the 
one  hand,  this  absence  of  interest  precludes 
the  parties  liable  to  the   demand    from   the 
right  to  require  Jones's  representatives  to 
be  made  parties.     On  the  other  hand,  I  ap- 
prehend, those   parties  might  justly  object 
that    the   case   should  be   incumbered  with 
such  an  account,  or  that  it  and  they  should 
be    retained    in    court    until    that   account 
might  be  adjusted. 

The  decree  of  the  court  of  appeals  de- 
clared, that  there  was  no  error  in  the  decree 
of  the  circuit  court  in  allowing  for  the 
deficiency      of     quantity     of     the     land. 
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460  and  in  *perpetuating  the  injunction ; 
but  that  the  said  decree  was  erro- 
neous in  proceeding  to  de^-ree  in  the  cause 
before  the  representatives  of  Richard  Jones 
were  made  parties,  and  also  in  decreeing 
against  the  appellants  for  the  sum  of  2SC 
dollars  50  cents,  the  amount  overpaid  by 
the  purchasers  of  the  land  for  the  quantity 
actually  conveyed :  therefore  it  was  decreed 
and  ordered,  that  the  said  decree,  so  far  as 
the  same  is  above  declared  to  be  erroneous, 
be  reversed  and~~annulled,  and  that  the  resi- 
due thereof  be  affirmed,  with  costs  to  the 
appellants.  And  the  cause  was  remanded 
to  the  circuit  court,  with  instructions  to 
make  the  proper  parties,  and  to  be  further 
proceeded  in  pursuant  to  the  principles  of 
the  foregoing  opinion  and  decree. 


461        *Brown  v.  Glascock's  Adm'r. 

December,  1812,  Richmond. 
(Absent  Cabbll.  P.) 

Principal  and  Surety— 5abroirstlon*— Case  at  Bar.— 

A  personal  decree  asrainst  an  administrator  belnff 
recovered  by  a  creditor  of  the  decedent,  the  ad- 
miniiitrator  appeals,  ffivlnff  an  appeal  bond  with 
sarety  :  the  decree  beinsr  affirmed,  an  arransre- 
ment  is  made  between  the  creditor  and  the  sarety 
la  the  appeal  bond,  by  which  the  decree  is  trans- 
ferred to  the  suret3',  who  makes  a  part  of  the 
amount  due  thereon  by  execution  against  the  ad- 
ministrator, and  then  brtnsrs  an  action  on  the 
administration  bond,  in  the  name  of  the  creditor 
as  relator,  airainst  the  sarety  therein  bound,  in 
which  action  a  judsrment  is  recovered  for  the  bal- 
ance due  on  the  affirmed  decree,  beinsr  less  than 
tlie  amount  of  damages  incurred  by  the  appeal. 
HXLD,  the  sarety  in  the  administration  bond  has 
no  claim  to  be  substituted  to  the  remedy  of  the 
creditor  on  the  appeal  bond,  and  equity  will  not 
interfere  in  his  favour  by  injoininsr  the  Judgment 


made  by  the  sale  of  property  of  Tem- 
pieman,  and  applied  to  the  discharge  of  the 
decree  on  the  28th  of  May  1827,  leaving 
the  balance  then  due  882  dollars  8  cents, 
being  less  than  the  amount  of  damages  and 
costs  incurred  b3'  the  appeal,  which  was 
1079  dollars  6  cents.  Brown  then  caused 
^n  action  to  be  instituted  on  the  adminis- 
tration bond  of  Tcmpleman,  in  the  name  of 
Fauntleroy  as  relator,  against  George 
Glascock  administrator  of  Richard  M.  Glas- 
cock, who  was  one  of  Templeman*s  sure- 
ties therein,  in  which  action  a  judgment 
was  recovered  against  the  defendant  for 
882  dollars  8  cents,  the  balance  remaining 
due  as  aforesaid  on  the  decree,  with  inter- 
est from  the  28th  of  May  1827  till  paid,  and 
the  costs  of  suit. 

Glascock's  administrator  thereupon  filed 
his  bill  in  the  superior  court  of  chancery 
for  the  Fredericksburg  district,  against 
Brown,  Fauntleroy,  and  the  justices  to 
whom  the  administration  bond  was  taken 
(nominal  plaintiffs  in  the  action  at  law), 
setting  forth  the  foregoing  facts,  insisting 
that  Brown,  as  surety  in  the  appeal  bond, 
was  bound  to  indemnify  the  sureties  in  the 
administration  bond  against  the  decree  ap- 
pealed from,  and  therefore  praying  that  all 
proceedings  on  the  judgment  might  be 
in  joined.  * 

The  injunction  was   awarded. 

Brown  answered,  controverting  the  claim 
of  equity  asserted  by  the  plaintifiF  in  his 
bill,  and  insisting  on  his  right  to  enforce 
the  judgment.  As  to  the  other  defendants, 
the  bill  was  taken  pro  confesso. 

At  the  final  hearing  on  the  28th  of  June 
1833,  the  circuit  superior  court  of  law  and 
chancery  for  Spotsylvania  county  (to  which 
the  cause  had  been  transferred)  decreed 
that  the  injunction  be  perpetuated  with 
costs.  From  which  decree  Brown  appealed 
to  thib  court. 

C.  and  G.  N.  Johnson,    for  the  appellant, 
said,  the  court  below  had  perpetuated 
the   injunction    upon    the  *authority, 
no  doubt,  of  Parsons   v.    Briddock,  2 
Vem.  608,  and  the  cases  in  this   court   de- 
same   principle.     But  this 
April  I  case    was    plainly  distinguishable  from  all 
of    them.     In    Parsons    v.     Briddock,     the 
original  surety  was  bound  in  an  obligation 
for   the   payment  of  an  ascertained  sum  of 
money   acknowledged   to  be   due   from   the 
principal;    and  the  undertaking  of  the  bail 
to    the    action    against    the  principal  was 
strictly  an  additional   security  acquired  by 
the  creditor  for  the   same   debt.     Here    the 
surety    in  the  administration  bond  was  not 
bound  for  the  payment  of  a  debt  to  Faunt- 
leroy, or    any  other    creditor  of   the   dece- 
dent;    this    obligation    was   only    for    the 
administrator's  performance  of  his  duty  by 

the   assets,    and 
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In  April  1820,  Joseph  Fauntleroy  recov- 
ered a  personal  decree  against  Samuel 
Templeman  administrator  of  Peter  North- 
em  deceased,  in  the  superior  court  of  chan- 
cery for  the  Fredericksburg  district,  for 
1815  dollars  68  cents,  with  interest  on  1398  cided  upon  the 
dollars  47  cents  from  the  25 th  of 
1816,  on  account  of  a  debt  due  to  Fauntle- 
roy from  Northern  in  his  lifetime;  from 
which  decree  Templeman  prayed  and 
obtained  an  appeal  to  the  court  of  appeals, 
upon  giving  bond  with  security  to  pros- 
ecute his  appeal  with  effect,  or  to  satisfy 
and  pay  the  decree  with  damages  and  costs, 
in  case  the  same  should  be  affirmed.  Tem- 
pleman gave  bond  accordingly,  with  Rich- 
ard T.  Brown  his  surety  therein.  The 
decree  was  affirmed  by  the  court  of  appeals, 
(see  Templeman  v.  Fauntleroy,  3  Rand. 
f34,)  after  which.  Brown  the  surety,  hav- 
ing made  an  arrangement  with  Fauntleroy  :  faithfully  administering 
by  which  he  procured  from  him  a  transfer  the  extent  cf  his  responsibility  was  meas- 
of  the  decree,  sued  out  execution  upon  it  ured  by  the  amount  of  assets  which  the  ad- 
against  Templeman,  on  which  the  ministrator  might  misapply.  In  case  of 
^  sum  of  *2568  dollars  40  cents  was  such  misapplication,  the  surety  would  at  all 
events    be   liable    to    those   entitled  to  the 

*Seemono8Taphicno^on  "Subrogation"  appended    eatate,    whether    Fauntleroy    succeeded    or 
toJanney  ▼.  Stephen.  2  Pat  &H.  11.  i  failed  in  his  claim.     When  the  administra- 
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tor  appealed  from  the  decree  in  favour  of 
Fauntleroy,  the  surety  in  the  appeal  bond 
undertook  to  satisfy  the  amount  of  that 
decree  with  damag-es  and  costs,  in  case  of 
affirmance.  His  responsibility  was  to  be 
measured  by  the  decree  alone ;  that  of  the 
surety  in  the  administration  bond  by  the 
amount  of  assets  misapplied,  without  any 
reference  whatever  to  the  amount  of  the 
decree.  Glascock  and  Brown,  then,  being 
subjected  to  liabilities  different  in  amount, 
which  were  to  be  enforced  upon  wholly 
different  events,  and  for  the  benefit,  it 
might  be,  t)f  different  persons,  could  not  be 
regarded  as  occupying  the  same  mutual  re- 
lation as  the  successive  sureties  in  Parsons 
V.  Briddock.  They  were  in  no  sense  sureties 
for  the  same  debt.  Again,  in  Parsons  v. 
Briddock,  the  demand  against  the  principal 
was  for  his  own  individual  debt,  which  he 
must  have  known  to  be  justly  due,  and  the 
interposition    of  the  bail   enabled    him,    it 

may  be,  to  protract   a  vexatious   liti- 
464      gation,    and   certainly  *deprived   the 

cfeditor   and  the   original   surety   of 
that  security  for    the    payment  of  the  debt 
which    was  afforded  by    the  imprisonment 
of  the  debtor.     Here,  the  principal  debtor  is 
an   administrator,  charged    in  his   official, 
not  in    his    individual    character,    with    a 
demand  the  justice  of  which  he    Could    not 
personally  know ;  and  the  due  performance 
of  his  official  duty  justified   if   it   did    not 
absolutely  require   him  to  take  the  opinion 
of  the  court  of  last  resort  as  to  the  validity 
of  the  claim  against  the  estate,  and  for  that 
purpose  to  give  the  bond  and   security  de- 
manded of  him.     And.it    cannot    be    said 
that  any  security  which  the  sureties  in  the 
administration    bond    possessed    has    been 
withdrawn  from   them    by    the    appeal,    or 
their  rights  in  any  wise  impaired  thereby. 
Notwithstanding  the  appeal,    they    had   at 
all  times  their  remedy  under  the  statute  or 
by    bill  in  equity,  to   exonerate  themselves 
from    responsibility   or  secure  the  assets  of 
the    estate.     The   principle   of    Parsons  v. 
Briddock  ought  not  to  be  farther  extended, 
since  its  operation  is  to    throw    the    whole 
burthen  on  one    surety   in    exoneration    of 
another.     No  case  has  hitherto  occurred,  in 
which  the  court  has  actively  interposed  to 
charge  a    subsequent   for   the  benefit   of   a 
prior  surety,  by  taking  from  the  subsequent 
surety,  a    legal  advantage  fairly  obtained, 
even    though    both    of    them  were  strictly 
sureties    for  the    same  debt,    which  it  has 
been    shewn  that  Glascock  and   Brown    are 
not.     Brown  has  fairly  obtained  the  advan- 
tage of  a  judgment  at    law    against    Glas- 
cock,   ascertaining    a    devastavit    by     the 
administrator  Templeman,  for  which  Glas- 
cock   as    one    of    his    sureties    is    legally 
responsible:  he  seeks  no  aid  of  equity,  but 
merely    asks   that  the  court  will  leave  him 
to    the    undisturbed    prosecution    of    legal 
rights,    which    he    insists    it    was  nowise 
against  conscience  for  him    to   secure. — As 
to  the  principle  on    which    sureties   for  the 
payment  of  money  are  held  to  be  exonerated 
by    a    new  contract  giving    indulgence   to 
the    principal   debtor    without     their    con- 


465  currence,  it  could  *have  no  appli- 
cation to  this  case,  though  the  intro- 
mission of  the  surety  in  the  appeal  bond 
were  considered  to  produce  the  same  effect 
on  the  rights  of  the  prior  sureties,  as  a 
new  arrangement  entered  into  by  the  cred- 
itor himself  with  the  administrator  would 
have.  It  would  be  most  mischievous  to 
deny  the  creditor  the  privilege  of  making 
such  arrangement  unless  at  the  peril  of 
discharging  the  sureties  in  the  adminis- 
tration bond.  Those  sureties  have  do  right 
to  interfere  with  the  question  whether  the 
debt  claimed  be  justly  due  or  not,  or  to  call 
upon  the  administrator  to  pay  it. 

Berry,  for  the  appellees,  arg-ued,  that  the 
decree  against  Templeman,  being  personal, 
ascertained  that  he  had  in  his' hands  assets 
sufficient  to  discharge  the  claim  of  Faunt- 
leroy, and  properly  applicable  to  that  par- 
pose.  If  he  failed  to  make  the  application, 
the  sureties  in  his  administration  bond 
would  become  responsible.  The  effect  of 
the  decree,  therefore,  was  to  make  them 
sureties  for  the  payment  of  an  ascertained 
sura  of  money  due  from  Templeman  in  his 
individual  character  to  Fauntleroy.  Being 
thus  invested  with  the  character  of  ordinary 
sureties  for  the  payment  of  a  debt,  thej 
were  consequently  invested  with  all  the 
rights  appertaining  to  such  sureties.  Glas- 
cock, as  one  of  these  sureties,  thus  acquired 
in  equity  a  right  to  the  benefit  of  all  addi- 
tional securities  for  the  debt,  obtained  by 
Fauntleroy  the  creditor  in  the  prosecution 
of  his  claim  against  the  principal  debtor. 
The  obligation  of  Brown  in  the  appeal 
bond  was  such  additional  security:  and 
therefore  Brown  was  in  equity  liable  to 
discharge  the  debt  for  the  relief  of  Glas- 
cock. Parsons  v.  Briddock,  2  Vem.  608; 
Wright  V.  Morley,  11  Ves.  22;  M'Mahon 
&c.  V.  Fawcett  &c.,  2  Rand.  514;  Douglass 
V.  Fagg,  8  Leigh  588;  Givens  &  al.  v. 
Nelson's  ex'or  &  al.,  10  Leigh  382.— Further, 
the  sureties  in  the  administration  bond  had 
a  right  to  pay  off  the  decree,  and  take  a 
cession  of  the  creditor's  rights  in  the 
same  for  their  indemnity.     The  effect 

466  of  giving  *'the   appeal   bond   was  to 
suspend  the  remedies  of  the  creditor, 

and  consequently  those  of  the  sureties,  tu 
enforce  payment  of  the  decree  from  Temple- 
man the  principal  debtor;  an  effect  which, 
had  it  been  produced  by  the  act  of  the  cred- 
itor himself,  would  in  equity  have  dis- 
charged Glascock  the  surety.  This  effect 
having  been  produced  by  the  voluntary 
act  of  Brown  in  becoming  surety  in 
the  appeal  bond,  he  could  acquire  no 
right  in  equity  to  enforce  payment  from 
Glascock  the  first  surety ;  particularly  whea 
the  whole  balance  unpaid  by  the  principal 
debtor,  and  sought  to  be  recovered  from 
Glascock,  consists  of  damages  incurred 
by  the  appeal,  and  so  is  an  accretion  of  the 
debt  resulting  from  the  interference  of 
Brown  himself.  It  is  conceded  that  an 
arrangeme'nt  by  a  creditor  of  a  decedent 
with  the  administrator,  for  forbearance  of 
suit,  will  not  in  general  have  the  effect  of 
discharging  the  sureties  in  the  administra- 
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tion  bord.  But  it  is  otherwise  when  the 
administrator  has  become  liable  for  a  dev- 
astavit, and  the  responsibility  of  the 
sureties  has  become  direct  to  the  particular 
creditor;  which  is  the  case  here. 

STANARD,  J.,  delivered  the  opinion  of 
the  court  as  follows : 

The  court  is  of  opinion  that  the  sureties 
in  an  administration  bond  are  not  to  be 
regarded  as  sureties  for  the  debts  due  from 
the  estate,  but  for  the  due  application 
of  the  assets  that  may  come  to  the  hands  of 
the  administrator,  and  that  the  remedies  of 
sttch  sureties  to  be  relieved  from  or  indemni- 
fied against  their  responsibilities  are 
provided  by  statute,  and  such  remedies  are 
not  impaired  or  delayed  by  an  appeal  of  the 
administrator  from  a  judgment  or  decree 
charging  him  to  any  one  creditor  in  re- 
spect to  such  assets.  The  result  of  any 
soch  appeal  does  not  affect  the  measure  of 
the  responsibility  of  the  sureties  in  the 
administration  bond,  because  whether 
the  appeal  be  or   be   not  successfully 

467  ^prosecuted,  the  responsibility  of  the 
sureties,  being  measured  by  the  as- 
sets, is  not  enlarged  or  diminished.  If  the 
administrator  succeeds  in  such  appeal,  the 
assets  would  be  liberated  from  the  claim  of 
the  particular  creditor,  but  would  still  re- 
main liable  to  other  creditors,  or  to  legatees 
or  distributees,  and  the  sureties  would  re- 
main liable  for  the  application  of  them  to 
such  other  creditors,  legatees  or  distribu- 
tees: if  the  administrator  fails,  the  liability 
of  the  sureties  still  remains  restricted  to  the 
measure  of  the  assets,  and  if  those  assets 
be  not  sufificient  to  pay  the  costs  and  dam- 
aifes  on  the  appeal,  in  addition  to  the  judg- 
ment or  decree  appealed  from,  the 
snreties  could  not  be  made  responsible 
therefor.  The  court  is  further  of  opinion 
that  as  the  sureties  have  been  charged  by 
the  judgment  at  law  with  the  amount  of 
the  decree,  damages  and  costs,  it  must  be 
intended  that  assets  to  that  amount  were  in 
the  bands  of  the  administrator,  for  the 
dne  application  of  which  the  sureties  were 
responsible;  and  it  cannot  be  material 
whether  that  responsibility  be  made  subserv- 
ient to  the  claim  of  the  creditor  in  this 
case,  or,  by  a  liberation  from  that  claim, 
left  chargeable  by  other  creditors,  or  lega- 
tees and  distributees :  that  the  principle  of 
the  case  of  Parsons  v.  Briddock,  and  other 
kindred  cases,  does  not  warrant  the  claim 
of  sureties  such  as  the  appellee,  to  be  sub- 
stituted to  the  remedy  of  the  creditor  on  the 
appeal  bond;  and  that  the  decree  in  this 
case,  founded  on  such  supposed  right  of 
substitution,  is  erroneous.     Therefore, 

Decree  reversed  with  costs,  and  bill  dis- 
missed. 

468  *Hunter  v.  Matthews. 

Jauaary.  1843,  Richmond. 
nJIb  and  nUldams-Jodffment— Validity  of.^— A  judg- 
ment in'antinff  leave  to  the  proprietor  of  tbe  lands 

*Mill«  and  Mllidaiiis— Erection  of  Dam— Bnlneiit  Do. 
■lis-CoiHtltiitioaaiity  of  5tstirte.— See  foot-note  to 


on  both  sides  of  a  stream  to  erect  thereon  a  mill 
and  dam,  is  valid  and  sufficient,  though  the  record 
does  not  set  forth  to  whom  the  bed  of  the  stream 
belonflfs,  and  thougrh  the  owner  of  the  land  which 
the  inquisition  finds  will  be  overflowed  had  no 
notice  of  the  time  of  maklnsr  the  application  for 
the  writ  of  ad  quod  damnum,  or  of  the  time  of 
executing*  the  same. 

Some— Same— Same— Ownership  of  Damaged  Land.— 
Where,  upon  an  application  to  a  county  court  for 
leave  to  erect  a  mill  and  dam,  the  inquisition  finds 
that  a  certain  quantity  of  land  not  belongiufi-  to 
the  applicant  will  be  overflowed,  and  assesses 
damages  to  the  proprietor,  it  is  erroneous  for  the 
Judflrment  ffrantinff  leave  to  erect  the  mill  and 
dam.  to  provide,  that  upon  payment  of  the  dam- 
ages so  assessed,  the  land  overflowed  shall 
become  vested  in  the  applicant  In  fee  simple:  and 
upon  appeal  to  the  circuit  court  by  the  proprietor 
of  the  land,  that  court  must  reverse  the  judgment 
with  costs,  thouffh  the  appellee  himself  suggest 
the  error  and  move  that  it  be  corrected. 

Same— Jury  of  Inquest— Communication  with— Setting 
Aaide  Inquisition.— The  Jury  impaneled  under  a 
writ  of  ad  quod  damnum  awarded  on  an  applica- 
tion for  leave  to  build  a  mill,  having  found  diffi- 
culty in  afirreelng-  upon  the  damages  to  be  assessed 
for  the  overflowing-  of  certain  land.  It  is  announced 
by  the  sheriff  that  they  are  not  likely  to  acrree  in 
a  verdict;  whereupon  the  applicant  requests  that 
the  Jury  will  make  another  effort  to  come  to  an 
agreement,  saying  the  business  is  a  tedious  and 
troublesome  one,  and  he  is  willing-  to  pay  what- 
ever damasres  they  may  think  reasonable.  A 
Juror  then  states,  that  the  other  Jurors  wish  to 
assess  an  amount  of  damages  which  he  himself 
thinks  too  larffe.  and  that  he  is  unwilling  to  con- 
cur with  them,  unless  the  applicant  will  consent 
to  pay  the  damages:  and  he  puts  the  question  to 
the  applicant,  whether  he  is  willing  to  pay  the 
amount  (namlner  it)  which  the  other  jurors  have 
flxed  upon?  The  applicant  replies  that  he  is;  and 
this  Juror  thereupon  concurring  with  the  others, 
the  Inquisition  is  completed.  The  communications 
aforesaid  take  place  openly,  before  the  sheriff  and 
all  the  jurors,  as  well  as  other  persons  assembled : 
thouRh  the  owner  of  the  land  to  be  overflowed  is 
not  present  at  the  takin?  of  the  inquisition. 
Hbld.  this  is  not  such  an  interference  of  the 
applicant  with  the  jury,  as  to  make  it  proper  to 
set  aside  the  inquisition. 

On  the  9th  of  August  1841,  the  county 
court  of  Campbell,  on  the  application 
469  (ore  tenus)  of  Washington  *Hunter, 
'^setting  forth  that  he  is  the  owner  of 
the  land  on  both  sides  of  Archer's  creek  in 
the  county  of  Campbell,  where  he  proposes 
to  erect  a  water  grist  and  saw  mill  and 
dam,'*  made  an  order  that  a  writ  of  adquod 
damnum  be  awarded  him,  returnable  to  the 
next  term  of  the  court,  the  jury  to  meet  on 
the  19th  day  of  the  sa^d  month    of  August. 

The  writ  of  ad  quod  damnum  was  accord- 

Mairs  V.  Oallahue.  9  GratL  94.  The  principal  case  is 
cited  in  Vamer  v.  Martin,  21  W.  Va.  646.  See  mono- 
graphic not^  on  "Mills  and  Milldams"  appended  to 
Calhoun  v.  Palmer,  8  Gratt.  88:  monographic  note  on 
"Eminent  Domain"  appended  to  James  River  &, 
Kan.  Co.  V.  Thompson  &.  Teays,  3  Gratt.  270.  and 
monographic  note  on  "Constitutional  Law"  ap- 
pended to  Commonwealth  v.  Adcock,  8  Gratt.  661. 
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ingly  issued,  and  an  inquisition  taken  in 
the  usual  form:  whereby  it  was  found, 
that  the  applicant  might  erect  a  dam  across 
the  creek  at  the  place  proposed,  of  the 
height  of  22  feet,  and  that  the  health  of  the 
neighbourhood  would  not  be  annoyed  by 
the  stagnation  of  the  water,  but  that  five 
acres  of  the  land  of  Eklwin  Matthews  would 
be  overflowed;  for  which  damages  were 
assessed  to  the  amount  of  239  dollars  81 
cents. 

At  the  return  of  the  writ  and  inquisition, 
it  was  ordered  that  Matthews  be  summoned 
to  shew  cause  why  Hunter  should  not  have 
leave  to  build  the  mill  and  dam.  The  sum- 
mons being  issued  and  served  upon  Mat- 
thews, he  appeared  at  December  term  1841, 
and  was  entered  defendant  to  the  applica- 
tion. The  cause  was  continued  from  time 
to  time  until  April  term  1842;  when  Mat- 
thews moved  the  court  to  quash  the  writ  of 
ad  quod  damnum,  on  the  grounds,  1st,  that 
neither  the  writ,  nor  the  record  awarding 
it,  stated  that  the  land  at  the  bottom  of 
the  stream  across  which  it  was  proposed 
to  erect  the  dam  belonged  to  the  applicant 
or  to  the  commonwealth ;  and  2dly,  because 
the  defendant  had  no  notice  of  the  time  of 
making  the  said  application.  He  also 
moved  to  quash  the  inquisition,  because  he 
had  no  notice  of  the  time  when  the  same 
was  taken.  The  court  overruled  both  mo- 
tions, and  the  defendant  filed  a  bill  of  ex- 
ceptions to  the  opinions  overruling  the 
same.  Whereupon,  on  consideration  of  the 
inquisition,  and  on  hearing  the  examina- 
tion of  sundry  witnesses  on  behalf  of  the 
plaintiff  and  defendant,  and  all  cir- 
470  cumstances  being  weighed,"  *the 
court  ordered,  that  Hunter  have  leave 
to  build  his  mill  and  dam  pursuant  to  the 
inquisition ;  that  he  become  seized  in  fee 
simple  of  the  five  acres  of  land  therein 
mentioned,  upon  his  paying  to  the  defend- 
ant the  sum  of  239  dollars  81  cents,  the 
valuation  thereof  found  by  the  jury;  and 
that  he  recovered  against  the  defendant  his 
costs  about  his. motion  expended. 

Matthews  appealed  from  the  judgment  to 
the  circuit  superior  court  of  Campbell.  In 
that  court  no  evidence  was  adduced  by  either 
party  as  to  the  ownership  of  the  bed  of  the 
watercourse.  There  seemed  to  be  no  con- 
troversy on  that  point.  But  on  the  ques- 
tions, whether  the  amount  of  damages 
assessed  to  Matthews  by  the  inquisition 
was  sufficient  and  whether  the  health  of 
the  neighbours,  particularly  the  health  of 
Matthews  and  his  family,  was  likely  to  be 
annoyed  by  the  stagnation  of  the  waters 
in  the  mill  pond,  numerous  witnesses  were 
examined  on  both  sides;  and  there  was 
great  discordance  in  their  testimony.  This 
court,  it  will  be  seen,  was  of  opinion  that 
upon  the  whole  the  evidence  justified  the 
finding  of  the  inquisition  and  the  judg- 
ment of  the  county  court  in  those  particu- 
lars. The  only  part  of  the  testimony  which 
it  is  material  to  set  forth  related  to  still  a 
different  matter,  and  was  to  the  following 
effect. 

John  Rosser,  the  deputy  sheriff  who  took 


the  inquisition,  being  examined  as  a  wit- 
ness for  the  appellant  Matthews,  deposed, 
that  after  the  jury  had  agreed  (which  they 
did  without  difficulty)  upon  the  damages 
for  overflowing  the  land  of  Matthews,  they 
differed  in  opinion  as  to  the  damages  which 
ought  to  be  awarded  him  for  stopping  up  bis 
road,  and  attempted  to  come  to  an  agree- 
ment by  putting  down  the  amount  which 
each  juror  was  wilting  to  assess,  and  di- 
viding the  aggregate  of  all  the  assessments 
by  twelve.  When  the  result  was  ascer- 
tained, which  the  witness  thinks  was 
something  upwards  of  80  dollars,  Fariss, 
one  of  the  jurors,  said  he  was  not  sat- 
isfied ;  that  the  damages  were  too  low. 

471  *After  some  conversation  among   the 
jury,  they  concluded  that   they   coukl 

not  agree  upon  a  verdict,  and  leaving  the 
place  where  they  had  been  consulting,  came 
up  to  the  rest  of  the  company  some  40  or  50 
yards  distant.  Witness  announced  that  the 
jury  would  not  probably  agree  upon  a  ver- 
dict. Hunter  then  remarked,  that  he  should 
be  much  pleased  if  the  jury  could  agree 
upon  a  verdict,  as  it  was  a  tedious  and 
troublesome  business;  that  he  was  willing 
to  pay  whatever  damage  they  might  agree 
upon :  and  he  requested  the  jury  to  retire 
again,  and  make  another  effect  to  agree. 
The  jury  did  accordingly  retire,  and  again 
attempted  to  come  to  an  agreement  by  the 
same  method  as  before.  On  this  second 
trial,  the  aggregate  of  their  estimates  di- 
vided by  twelve  amounted  to  something 
upwards  of  100  dollars.  After  this  result 
was  ascertained,  David  Pugh,  another  of 
the  jurors,  refused  to  concur  in  a  verdict 
for  that  amount  of  damages,  saying  it  was 
too  high.  The  jury  thereupon  returned  to 
the  company,  and  Pugh  stated  in  the  pres- 
ence of  Hunter,  that  the  jury  were  not 
likely  to  agree  unless  Hunter  was  willing 
to  pay  the  amount  of  damages  which  the 
eleven  other  jurors  wished  to  assess;  that 
he  himself  (Pugh)  would  not  sign  a  ver- 
dict for  more  than  100  dollars  for  the  road, 
unless  Hunter  would  consent  to  pay  it 
Hunter  said,  he  was  willing  to  pay  any 
damages  which  the  jury  thought  fair  and 
reasonable.  Pugh  then  asked  him  if  he 
was  willing  to  pay  the  sum  (naming  it) 
which  the  other  jurors  had  agreed  upon? 
H^  said  that  he  was.  Pugh  thereupon  con- 
curred with  the  other  jurors,  and  theinqai- 
sition  was  completed ;  the  damages  for 
overflowing  the  land  and  for  the  road  being 
added  together,  and  the  aggregate  in- 
serted in  the  inquisition.  Hunter  did  not 
interfere  with  the  jury  in  any  other  way 
than  as  above  mentioned ;  and  every  thing 
said  or  done  by  him  on  the  occasion  was 
public,  and  in  the  presence  of  the  sheriff 
and  the  whole  jury. 

472  ^Testimony  in  substance  the   same 
with    that  of  the  deputy   sheriff  was 

given  by  two  other  witnesses  examined  for 
Matthews,  of  whom  the  juror  Fariss  was 
one.  Fariss  proved  also  that  Matthews 
was  not  present  when  the  inquisition  was 
taken 
On  the  27th  of  April  1842,  the  parties  ap- 
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peared  ia  the  circuit  court,  and  it  being 
Boggested  by  the  appellee  Hunter,  that  an 
error  waa  made  in  the  form  of  the  judg- 
ment and  order  of  the  county  court,  in 
providing,  that  on  the  payment  of  the 
damages  which  had  been  aftsessed  by  the 
jury  of  inquest  to  the  appellant  Matthews, 
for  the  five  acres  of  his  land  to  be  covered 
by  the  appellee's  proposed  pond,  the  said 
five  acres  of  land  should  become  vested  in 
fee  simple  in  the  said  appellee;*  **on  the 
motion"  (the  record  states)  of  the  appellee 
by  counsel,  that  error  is  now  corrected  by 
this  court."  The  court  t;hen  proceeding  to 
consider  the  c^se  upon  the  evidence  ad- 
duced and  the  arguments  of  counsel,  deliv- 
ered the  following  opinion  and  judgment : 

'*The  court  is  of  opinion  that  the  inter- 
ference on  the  part  of  the  appellee  Wash- 
logton  Hunter,  and  the  remarks  made  by 
him  to  the  jury  of  inquest  on  the  day  on 
which  they  met  to  execute  the  writ  of  ad 
quod  damnum,  and  the  influence  thereof  on 
the  jury,  and  the  conduct  of  the  jury,  which 
are  disclosed  and  set  forth  in  the  evidence, 
vitiate  the  verdict  and  all  the  subsequent 
proceedings  had  in  pursuance  of  said  writ  of 
ad  quod  damnum ;  and  without  considering 
any  other  question  in  the  case,  or  intimat- 
ing any  opinion  whatever  on  the  merits  of 
the  controversy,  it  is  therefore  consid- 
473  ered  by  *the  court,  for  the  reasons 
above  stated  alone,  that  the  judgment 
of  the  county  court  be  reversed  and  annulled, 
that  all  the  proceedings  in  that  court,  back 
to  the  awarding  the  writ  of  ad  quod  dam- 
num, be  set  aside,  and  that  the  appellant 
recover  against  the  appellee  his  costs 
about  his  appeal  in  this  behalf  expended, 
and  his  costs  about  his  defence  in  the 
county  court  expended.  And  it  is  further 
ordered  that  the  motion  of  the  appellee 
Hunter  be  sent  back  to  the  county  court 
for  further  proceedings  to  be  had  therein." 

On  the  petition  of  Hunter,  a  supersedeas 
was  awarded  to  the  judgment  of  the  circuit 
court. 

Cooke,  for  the  plaintiff  in  error,  main- 
tained that  the  interference  of  Hunter  with 
the  jury  of  inquest,  as  shewn  by  the  evi- 
dence, was  in  no  degree  improper,  and  did 
not  warrant  the  judgment  of  the  circuit 
court.  Upon  the  merits,  he  said,  the  evi- 
dence greatly  preponderated  in  favour  of 
the  application. 

Garland,  contra,  insisted  that  the  inter- 
ference of  Hunter  was  improper,  and  that 
the  judgment  was  sustainable  on  that 
ground.  But  however  that  might  be,  there 
was  another  ground  on  which  the  circuit 
court   might  properly   have  made  the  very 

•2  RcT.  Code.  ch.  286,  S  6,  p.  287,  provides,  that  *'  if 
t^e  party  applying-  obtain  leave  to  bnild  the  said 
mill,  macblne  or  engine,  and  erect  the  said  dam,  be 
thall.  upon  paylnsr  respectively  to  the  several  par- 
ties entitled,  the  value  of  the  acre  located"  (see  Id.  § 
t  p.  296),  "  and  the  damaires  which  the  Jurors  find 
irtll  be  done  by  overflowing'  the  lands  above  or  be- 
low, become  seized  in  fee  simple  of  the  said  acre  of 
land,  and  be  authorized  to  proceed  to  erect  such 
nilL  machine  or  engine,  and  dam.*'— Note  In  Origi- 
nal Edition. 


same  disposition  of  the  cause.  The  peti- 
tioner had  neither  stated  in  his  application, 
nor  offered  any  evidence  to  shew,  in  whom 
was  the  title  to  the  bed  of  the  watercourse 
on  which  he  proposed  to  erect  his  dam. 
Unless  the  property  of  the  bed  were  in 
himself  (wholly  or  in  part)  or  in  the  com- 
monwealth, the  leave  he  asked  could  not 
properly  be  granted.  This  was  an  essential 
ingredient  of  his  title,  and  ought  to  appear 
on  the  record.  Richards  v.  Hoome,  2  Wash. 
36 ;  Home  v.  Richards,  4  Call  441 ;  Martin 
V.  Beverley,  5  Call  444;  Mead  &  others  v. 
Haynes,  3  Rand.  33. 

He  submitted,  without  argument,  the 
other  objections    taken  in  the  county  court 

to  the  writ  and  inquisition. 
474  *Upon  the  evidence,  he  said,  it  was 
most  probable  that  the  millpond  would 
injuriously  affect  the  health  of  Matthews 
and  his  family,  and  that  the  damages 
awarded  to  Matthews  w;ere  insufficient. 
Under  such  circumstances,  the  application 
ought  not  to  be  granted. 

Cooke,  in  reply  to  the  objection  that  it 
did  not  appear  to  whom  the  bed  of  the 
stream  belonged,  cited  and  relied  upon 
Wroe  V.  Harris,  2  Wash.  126,  as  directly  in 
point  to  the  present  case.  In  the  cases 
cited  by  the  defendant's  counsel,  the  appli- 
cants did  not  own  the  lands  on  both  sides  of 
the  stream.  According  to  the  opinion  of 
judge  Green  in  Mead  &  others  v.  Haynes, 
and  the  universal  practice  of  the  country, 
no  form  is  necessary  in  making  the  appli- 
cation to  the  court;  it  may  be  made  ore 
tenus,  and  the  applicant  may  shew,  at  any 
stage  of  the  proceedings,  that  the  circum- 
stances of  the  case  justify  his  claim  for 
leave  to  build  the  mill. 

The  judgment  of  the  court  of  appeals  was 
as  follows: 

The  court  is  of  opinion  that  the  judgment 
of  the  said  circuit  superior  court  is  erro- 
neous; therefore  it  is  considered  that  th« 
same  be  reversed  with  costs.  And  this 
court  proceeding  to  give  such  judgment  in 
the  premises  as  the  said  circuit  superior 
court  should  have  given,  it  seems  to  the 
court  here  that  the  county  court  erred  in 
deciding  that  the  plaintiff  should  become 
seized  in  fee  of  the  land  overflowed,  upon 
payment  of  the  damages  found  by  the  in- 
quest: therefore  it  is  further  considered 
that  so  much  of  said  judgment  as  directs 
that  the  plaintiff  should  become  seized  in 
fee  of  the  land  overflowed  be  reversed  and 
annulled,  and  that  the  residue  thereof  be 
affirmed;  and  that  the  defendant  recover 
against  the  plaintiff  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal  in 
the  said  circuit  court. 


475         *Turner  v.  Harris's  Ex'or  &c. 

January,  1843,  Richmond. 

C«.  Sa.— Motion  to  Quash— Oath  of  Insolvency— Chanr- 
Inar  Debtor  in  Bxecution.— After  a  ca.  sa.  against  a 
judgment  debtor  has  been  returned  non  est  in- 
ventus, and  a  scire  facias  sued  out  aeralnst  the 
special  ball,  the  debtor  and  the  ball  move  to  quash 
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tbe  ca.  sa.  upon  the  firround  that  before  the  same 
was  issued,  and  since  the  Jadffment  was  rendered, 
the  debtor  took  the  oath  of  insolvency  at  the  salt 
of  another  creditor,  and  that  the  said  ca.  sa.  was 
issued  without  the  direction  of  the  court.  The 
creditor,  plaintiff  in  the  execution  and  scire  facias, 
resists  the  motion.  It  appears  that  the  debtor^ 
having  been  surrendered  to  the  sheriff  by  his 
special  bail  at  the  suit  of  the  other  creditor,  and 
brouffht  before  two  justices  of  the  peace,  sub- 
scribed and  delivered  In  a  schedule  of  his  estate, 
made  oath  thereto  in  due  form  of  law.  and  was 
thereupon  dlscharsred  by  warrant  from  the  jus- 
tices, which  recited  that  he  had  "complied 
with  the  directions  of  the  sreneral  as.sembly  for 
the  relief  of  insolvent  debtors."  No  other  evi- 
dence is  adduced  to  shew  that  the  debtor  was  ever 
charred  in  execution  by  the  creditor  at  whose 
suit  he  was  surrendered.  HbIjD,  the  motion  to 
quash  the  ca.  sa.  must  be  overruled. 

On  the  31st  of  May  1823,  Lemuel  Turner 
recovered  a  judgment  in  the  county  court  of 
Nelson  against  Richard  H.  Burks  and  Wil- 
liam B.  Jacobs,  for  1400  dollars  and  costs, 
to  be  discharged  by  the  payment  of  700 
dollars  with  interest  from  the  27th  of  No- 
vember 1821  till  paid,  and  the  costs ;  subject 
to  credits  for  payments  made  at  different 
times  amounting  to  537  dollars  17  cents. 
Pending  the  action,  William  Lee  Harris 
had  become  special  bail  for  the  defendants. 
On  the  24th  of  November  1823,  ca.  sa.  was 
issued  upon  the  judgment,  directed  to  the 
sheriff  of  Nelson  and  returnable  to  January 
term  1824,  on  which  the  sheriff  made  the 
following  return:  *'29th  November.  1823, 
executed  on  Jacobs  and  committed  to  jail ; 
Burks  not  found.'*  On  the  11th  of  Decem- 
ber 1824,  after   the   death   of   William  Lee 

Harris  the  special  bail,  a  writ  of  scire 
476      facias  was   sued  out  '^against  Lee  W. 

Harris  his  executor.  Various  pro- 
ceedings were  had  upon  the  scire  facias, 
and  it  was  still  pending  and  undetermined 
on  the  27th  of  August  1834.  On  that  day, 
Harris's  executor  and  Richard  H.  Burks 
moved  the  county  court  of  Nelson  to  quash 
the  ca.  sa.  so  far  as  it  affected  the  said 
Burks,  upon  the  ground  that  before  the 
same  was  issued,  and  since  the  recovery  of 
the  judgment,  Burks  had  taken  the  oath  of 
insolvency  at  the  suit  of  other  creditors, 
and  that  the  said  ca.  sa.  emanated  without 
the  order  of  the  court.  This  motion  was 
resisted  by  Turner,  the  plaintiff  in  the  exe- 
cution and  scire  facias. 

In  support  of  the  motion,  Harris's  execu- 
tor and  Burks  produced  a  warrant  under  the 
hands  and  seals  of  two  justices  of  the  peace 
for  Amherst  county,  dated  the  23d  of  Au- 
gust 1823,  and  directed  to  the  keeper  of  the 
jail  of  said  county,  in  the  following  terms: 
'*We  hereby  command  you,  in  the  name  of 
th^  commonwealth,  forthwith  to  release  and 
set  at  liberty  Richaid  H.  Burks,  a  prisoner 
now  in  your  custody  by  virtue  of  the  fol- 
lowing bail  pieces:  One  in  the  name  of 
William  Morgan  &c.  against  the  said  Rich- 
ard H.  Burks  Ac.  for  4800  dollars,  to  be 
discharged  by  the  payment  of  2400  dollars 
with  interest  Ac.  and  costs ;  John  Van  Lew 


&  Co.  against  Richard  H.  Burks  Ac.  for  269 
dollars  20  cents  with  interest  Ac.  and  costs; 
and  one  in  the  superior  court  of  Amherst, 
in  the  name  of  Archibald  Robertson  as- 
signee &c.  against  Richard  H.  Burks,  for 
200  dollars  with  interest  Ac.  and  costs:  the 
said  Richard  H.  Burks  having  complied 
with  the  directions  of  the  general  assembly 
for  the  relief  of  insolvent  debtors."  It 
further  appeared,  by  a  receipt  under  tbe 
hand  of  the  sheriff  of  Amherst,  dated  the 
same  23d  of  August  1823,  that  Burks  was 
on  that  day  surrendered  to  the  said  sheriff 
by  William  Shelton,  his  bail  at  tbe  snit  of 
Van  Lew  A  Company,  and  ^herenpon  com- 
mitted to  jail.  The  warrant  for  bringing 
Burks    before  the    justices,    and  the 

477  schedule    subscribed  *and     delivered 
in  by  him,    were  also  produced;  and 

it  was  proved  by  the  testimony  of  two  wit- 
nesses, that  Burks,  previous  to  his  dis- 
charge under  the  warrant  first  above  set 
forth,  made  oath  to  the  said  schedule  in  due 
form  of  law.  But  except  the  warrant  of 
discharge  itself,  there  was  no  evidence 
proving,  or  tending  to  prove,  that  Burks 
was  charged  in  execution  by  any  of  the 
creditors  in  the  said  warrant  mentioned, 
when  he  took  the  oath  of  insolvency  and 
obtained  his  discharge  as  aforesaid. 

Upon  this  evidence  the  county  conrt  of 
Nelson  held  that  the  execution  ought  to  be 
quashed,  so  far  as  Burks  was  concerned, 
as  it  had  been  issued  without  the  direction 
of  the  court,  and  after  Burks  had  taken 
the  oath  of  insolvency  at  the  time  and  in 
the  cases  above  stated ;  and  ordered  that  tbe 
same  be  quashed  accordingly.  This  order 
was  affirmed  by  the  circuit  superior  court 
of  Nelson,  on  a  supersedeas  thereto  obtained 
by  Turner;  and  thereupon,  on  his  petition, 
this  court  allowed  him  a  supersedeas  to  the 
judgment  of  affirmance. 

Rhodes,  for  the  plaintiff  in  error,  sub- 
mitted, that  Burks  was  not  duly  discharged, 
not  having  been  charged  in  execution  by 
any  creditor,  and  consequently  that  Tur- 
ner's ca.  sa.  was  rightfully  issued. 

There  was  no  counsel  for  the  defendants. 

PER  CURIAM.  Judgments  of  both  courts 
reversed,  and  motion  to  quash  the  ca.  sa. 
overruled.*  

478  ^Morrissv.  Coleman  &c. 

January,  1843,  Richmond. 

(Absent  Cabell.,  P.) 

Sale  of  Land— Equity  Jurisdictfon-ResciMloo— Quiets 
Inar    TItlet— Decree    between    Codefendaiita  t^Ttae 

owner  of  a  tract  of  land  conveys  tbe  same  in  trust 
to  secure  a  debt,  and  afterwards,  in  May  1819. 
sells  100  acres  of  the  tract  to  a  party  having  notice 

*See  also  Green  v.  Garrett.  3  Munf.  330.  and  Hlg- 
glnbotham  v.  Browns.  4  Munf.  516.    (Reporter.) 

tBquity  Jurisdiction— Quietlns  Title  to  Land.— The 
principal  case  is  cited  in  Moore  v.  Harper,  21  W.  Va. 
868. 

tSame— Decree  between  Codefendants  —See  fbot-noU 
to  Allen  v.  Morgan,  BGratt.  00,  and/oo^-note  to  Mandy 
V.  Vawter,  3  Gratt.  619. 
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the  Incumbrance,  who  receives  from  the  vendor 
\  deed  and  the  possession  of  the  land,  pays  htm  a 
irt  of  the  purchase  money,  and  enrages  to  pay 
Ktte  residue  when  the  vendor  shall  make  him  a 
rood  title  ;  no  time  beinff  limited  for  perfecting" 
the  title,  and  both  parties  believing  that  several 
years  will  elapse  before  it  is  perfected.  The 
whole  tract  is  sold  under  the  trust  deed,  and  con- 
veyed by  the  trustee  to  the  purchaser ;  who.  in 
1830.  brings  suit  in  chancery  against  the  original 
owner,  his  vendee  of  the  100  acres,  and  a  third  per- 
son, by  whom  a  lien  on  the  land  is  claimed  under 
a  trust  deed  prior  in  date  to  that  under  which  the 
plaintiff  purchased  ;  the  object  of  the  suit  being  to 
have  the  plaintiff's  title  quieted,  and  possession  of 
the  land  delivered  to  him.  The  vendee  of  the  100 
acres,  having  failed  to  answer  the  bill  though  duly 
served  with  process,  is  brought  into  court  In  June 
1S88  to  answer  interrogatories,  and  the  plaintiff 
thereupon  offering  him  the  election,  to  take  a  con- 
Teyance  from  the  plaintiff  of  his  title  to  the  100 
acres,  and  pay  him  the  residue  of  the  purchase 
money  stipulated  with  the  vendor,  or  else  to  sur- 
render his  own  title  under  the  vendor's  deed,  he 
answers,  declining  to  have  his  contract  with  the 
vendor  carried  into  execution,  and  reclaiming  the 
parctaase  money  he  has  paid  him.  The  land  has 
then  become  greatly  depreciated  in  value.  In  1888 
it  is  decided  that  the  first  deed  of  trust  has  been 
satisfied,  and  that  the  defendant  claiming  under 
It  has  no  Hen.  In  1834  the  court  not  only  decrees 
that  the  plaintiff  be  quieted  in  his  title  and  posses- 
sion against  all  the  defendants,  but,  holding  that 
the  vendee  of  the  100  acres  has  been  unreasonably 
delayed  in  bisUtle.  and  that  the  tender  by  the 
plaintiff  was  too  late,  proceeds  to  decree  that  the 
contract  and  deed  for  the  100  acres  be  annulled, 
and  that  the  vendor  repay  to  the  vendee  the  pur- 
chase money  he  has  received.  The  vendor  appeals 
from  the  decree,  and  In  the  court  of  appeals  ob- 
jects, 1.  That  equity  has  no  jurisdiction  of  the 
plaintiff's  case.  2.  That  the  vendee  ought  to  have 
been  required  to  take  the  title  offered  by  the 
plaintiff.  3.  That  the  case  is  not  one  in  which  a 
decree  can  properly  be  rendered  between  code- 
fendants.  But  the  court  of  appeals  affirms  the 
decree. 

479  »By  deed  dated  the  12th  of  June 
1817,  Jesse  Jones  sold  and  conveyed 
to  Robert  Morriss  a  tract  of  land  in  Camp- 
bell conntj  containing  600  acres.  Morriss, 
on  the  same  day,  executed  a  deed  conveying 
tbe  land  to  Micajah  Moorman  and  Howard 
Bennett,  in  trust,  for  securing  to  Jones  the 
payment  of  the  purchase  money,  amounting 
to  4905  dollars  75  cents,  for  which  Morriss 
had  given  his  three  bonds  payable  re- 
•pcctively  on  the  first  of  January  1819,  1820 
and  1821. 

Both  deeds  were  duly  recorded  in  Camp- 
bell county  court.  In  October  1818,  it  was 
agreed  between  Morriss  and  Jones,  that 
Jones  should  take  from  Morriss  a  convey- 
ance of  another  tract  of  land  in  Campbell 
county,  containing  about  780  acres,  in  sat- 
isfaction of  the  purchase  money  due  for  the 
^  acre  tract.  Jones  was  put  in  immediate 
possession  of  the  780  acre  tract ;  and  on  the 
i^  of  November  1818,  he  surrendered  Mor- 
fiss't  three  bonds,  endorsing  thereon  a  re- 
ceipt in  full,  and   taking  Morriss' s  written 


promise  to  make  him  a  deed  for  the  land ; 
which  was  accordingly  executed  on  the  8th 
of  January  1819,  and  recorded  in  the  county 
court  of  Campbell  on  the  8th  day  of  Feb- 
ruary 1819.  But  no  release  of  the  trust  deed 
to  Moorman  and  Bennett  was  executed. 

After  the  contract  between  Morriss  and 
Jones  respecting  the  tract  of  780  acres  was 
entered  into,  but  before  the  land  was  con- 
veyed to  Jones,  namely,  on  the  12th  of  No- 
vember 1818,  Morriss  conveyed  the  same 
land,  with  other  property,  to  Christopher 
Winfree  in  trust  for  the  purpose  of  securing 
a  large  debt  to  D.  W.  &  C.  Warwick.  This 
deed  was  duly  recorded  in  the  corporation 
court  of  Lynchburg  on  the  4th  of  March 
1819;  and  being  produced  to  the  county 
court  of  Campbell  on  the  12th  of  April  1819, 
with  the  certificate  of  the  registry  in  the 
corporation  court  endorsed  upon  it,  was 
thereupon  ordered  to  be  recorded  in  the 
county  court.  When  Jones  received  his 
conveyance  from  Morriss,  he  had,  it  seems, 
no   notice  of   the  trust  deed  to  Winfree  for 

the  t>enefit  of  the  Warwicks. 
480  *On  the  12th  of  March  1819,  Morriss 

conveyed  the  tract  of  600  acres  to 
Samuel  Garland  and  John  H.  Smith,  trus- 
tees, for  the  purpose  of  indemnifying  Rob- 
ert L.  Coleman  and  Nicholas  Harrison, 
who  had  endorsed  his  notes  to  a  large 
amount.  When  Coleman  and  Harrison  took 
this  conveyance  frqm  Morriss,  they  knew 
that  the  trust  deed  conveying  the  same  tract 
to  Moorman  and  Bennett,  for  securing 
the  payment  of  the  purchase  money  to 
Jones,  had  never  been  released ;  but  they 
were  also  apprized  of  the  contract  between 
Morriss  and  Jones,  by  which  the  latter  had 
surrendered  Morriss' s  bonds,  and  accepted 
the  conveyance  of  the  780  acre  tract  in  pay- 
ment. 

Shortly  after  the  execution  of  the  trust 
deed  to  Garland  and  Smith,  John  Dinwiddie, 
with  full  notice  of  that  deed,  contracted 
with  Morriss  for  the  purchase  of  100  acres 
parcel  of  the  600  acre  tract,  at  the  price  of 
2000  dollars,  500  dollars  to  be  paid  in  cash, 
and  the  residue  (for  which  he  executed  his 
three  bonds  to  Morriss)  to  be  paid  when 
Morriss  should  make  him  a  good  title  to  the 
land.  No  particular  time  was  limited  for 
perfecting  the  title;  and  both  parties  be- 
lieved that  several  years  would  elapse  be- 
fore it  would  be  perfected.  Meanwhile 
Dinwiddie  was  to  have  possession  of  the 
land,  and  his  bonds  were  to  remain  in  the 
custody  of  J.  N.  Cardozo.  Dinwiddie  ac- 
cordingly paid  Morriss  500  dollars  in  part 
of  the  purchase  money ;  his  bonds  for  the 
residue  were  delivered  to  Cardozo ;  and  he 
received  from  Morriss  the  possession  of  the 
land,  and  a  conveyance  of  the  same,  bear- 
ing date  the  1st  of  May  1819. 

Coleman  and  Harrison,  having  been 
compelled  to  take  up  notes  endorsed  by  them 
for  Morriss  to  the  amount  of  6500  dollars, 
required  the  trustees  Garland  and  Smith  to 
make  sale  of  the  600  acre  tract,  in  pursuance 
of  the  deed  of  the  12th  March  1819.  1  he 
said  trustees  accordingly  sold  the  land  at 
I  public    auction,    on    the    23d    of  July  1819. 
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Coleman  and  Harrison  became  the 
481  purchasers,  *for  a  sum  less  than  the 
amount  which  Morriss  owed  them; 
and  the  land  was  conveyed  to  them  by  the 
trustees,  by  deed  dated  the  24th  of  July  1819. 
Before  the  property  was  set  up  to  be  sold, 
Jones  forbade  the  sale,  and  made  known  to 
Coleman  and  Harrison  and  the  trustees,  that 
he  claimed  a  lien  on  the  land  for  the  pur- 
chase money  which  would  be  due  him  from 
Morriss,  in  case  his  title  to  the  tract  of  780 
acres,  conveyed  to  him  by  Morriss  as  afore- 
said, should  fail. 

Morriss  having  also  made  default  in  the 
payment  of  the  debt  to  the  Warwicks,  se- 
cured by  the  trust  deed  to  W^infree,  the  tract 
of  780  acres  was  sold  by  Win  free  in  con- 
formity with  the  provisions  of  that  deed, 
and  purchased  by  Daniel  Warwick,  (one  of 
the  firm  of  D.  W.  andC.  Warwick,)  to  whom 
Winfree  accordingly  conveyed  the  same,  by 
deed  dated  the  4th  of  September  1820.  At 
the  time  of  this  sale,  Jones  was  in  actual 
possession  of  the  land,  claiming  it  under 
his  purchase  from  Morriss.  Before  the 
property  was  sold,  he  made  his  claim  known 
both  to  D.  Warwick  and  the  trustee,  and 
publicly  forbade  the  sale. 

In  May  1820,  Coleman    and  Harrison  filed 
their  bill  in  the  superior  court   of  chancery 
for  the  I^ynchburg  district,  against  Morriss, 
Jones  and  Dinwiddie,    together  with  Moor- 
man and  Bennett   the   trustees  in  Morriss'a 
deed  for  the  benefit   of  Jones ;  setting  forth 
their  endorsements   for  Morriss;  his  execu- 
tion of  the  trust  deed  to  Garland  and  Smith 
for  their  indemnity;  their   payment  of  the 
endorsed    notes;  the    sale    under    the   trust 
deed,  and  their  purchase   of  the  land ;  Mor- 
riss's    sale   of   100  acres  to  Dinwiddle;  and 
Jones's    claim   of  a  lien  on   the  whole  tract 
for    purchase    money.      Dinwiddie,    it    was 
alleged,  was  in  the   possession  of  the  whole 
600  acres ;  of  100  as  purchaser  from  Morriss, 
and    of   the   residue  as   Morriss's  tenant  at 
will.     The  prayer  of  the   bill  was,  that  the 
plaintiffs    might    be  quieted   in  their 
482      title    to    the  land,  *and  have  the  pos- 
session thereof  delivered  to  them  ;  and 
for  general  relief. 

Jones  answered,  insisting  on  his  lien  for 
purchase  money  under  the  trust  deed  exe- 
cuted to  Moorman  and  Bennett,  the  release 
of  wh^ch,  he  said,  it  would  be  contrary  to 
equity  to  exact  from  him,  unless  he  were 
quieted  and  made  secure  in  his  title  to  the 
tract  of  780  acres,  against  the  claim  set  up 
thereto  by  D.  W.  and  C.  Warwick;  espe- 
cially as  Morriss  was  notoriously  insolvent. 
Morriss  answered,  admitting  all  the  al- 
legations of  the  bill,  and  assenting  to  the 
relief  prayed  thereby. 

Process  was  duly  served  on  Dinwiddie; 
but  he  long  failed  to  answer  the  bill.  The 
suit  remained  pending  in  the  superior  court 
of  chancery  until  1831,  when  it  was  duly 
transferred  to  the  circuit  superior  court  of 
law  and  chancery  for  the  town  of  Lynch- 
burg. In  June  1832,  on  the  motion  of  the 
plaintiffs,  the  court  ordered  that  Dinwiddie 
should  be  brought  in  by  a  special  messenger, 
to  answer  interrogatories.     He  was  brought 


in    accordingly    on   the  14th    of  June  1832; 
when  the  plaintiffs   propounded  to  him  the 
interrogatories     following  :        1.  Whether, 
under  the  conveyance  made  to  him  by  Mor- 
riss,   he   claimed    title    to   the  100  acres  of 
land    therein    mentioned?     2.  Whether    he 
would  elect  to  have   his  contract  with  Mor- 
riss  carried    into  execution,  by  a  surrender 
of  the  plaintiffs'  title  to  him,  he  accounting 
to  them,  as  the  assignees  of  Morriss,  for  the 
balance  of  the   purchase  money  with  inter- 
est; or .  to    surrender    his  conve3'ance,  and 
release  his  title  under  the  same,  accountings 
with  the  plaintiffs  for  the  reasonable  rents 
and    profits   of   the    land    from   the  date  of 
their   purchase?    To    these   interrogatories 
Dinwiddie    answered,    that    he   claimed  no 
title  to  the  100  acres  by  virtue  of  Morriss's 
conveyance ;  and  that  he  was  not  willing  to 
have  his  contract  with  Morriss  carried  into 
execution    at     this    late    day,    when     the 
land    had   become    greatly    depreciated  in 
value.     By  the  leave  of  the  court,  he  at 
483      the  same  time  put  '^in    an    answer  to 
the  bill;  wherein  he   again    declined 
the      execution      of      his      contract      with 
Morriss,    and    claimed    that    the    500  dol- 
lars  he    had    paid    to    Morriss    should    be 
refunded  to  him  with  interest.     He  also  ad- 
mitted that  when  he  purchased  the  100  acres, 
he  was  in   possession    of    the   whole    tract, 
under  a  lease  from  Morriss  for  three  years; 
and    that   he   was  still  in  possession  of  the 
whole  at  the  time  this  suit  was  commenced; 
but  he  alleged  that  he  then  held  the  posses- 
sion   as    tenant   to   the  plaintiffs,  the  land 
having   been    leased    to    him   from  year  to 
year,    for    several   years,    by    Coleman ;  to 
whom  he  averred  that  he  had  paid  the  whole 
of  the  rents. 

The  long  pendency  of  Coleman  and  Har- 
rison's suit  was  owing  to  a  cross  suit  insti- 
tuted   by    Jones.       His    bill    was    filed    in 
October    1820,    against    Coleman   and   Har- 
rison,   Morriss,    D.    W.    and    C.    Warwick, 
Winfree,  and  Moorman   and  Bennett,  pray- 
ing to  be  quieted  in  his  title  to  the  tract  of 
780   acres,    and    his  possession    thereof,  as 
against    the    Warwicks;  or,    in    case   their 
title    should    be   held  superior  to  his,  then 
that  his  lien  on    the   tract  of  600  acres,  for 
the  purchase  money^  due  him  from  Morriss, 
might  be  enforced,  and  the  land  sold  to  sat- 
isfy   the    same  according  to  the  provisions 
of  Morriss's  deed  to  Moorman  and  Bennett. 
Hereupon  a  controversy  arose  between  Jones 
and    the   Warwicks,    which    was   long  pro- 
tracted.    Jones  dying,  the   suit  of  Coleman 
and  Harrison  was   revived   against   his  ad- 
ministrator  and   heir,    Thomas  Jones;  and 
the  cross  suit  was  revived   in   the    name  of 
the     same    party.       In    October    1825,    as 
amended  bill   was    filed   by  Thomas  Jones, 
charging  that  Morriss's  deed  to  Winfree  for 
the   benefit   of    the    Warwicks   was    never 
recorded  according  to  the  laws  of  the  land, 
so  that  the  same   was   void   as   to  creditors 
and  subsequent   purchasers  without  notice. 
Thomas  Jones  having  also  died  pending  the 
controversy,    the  cross   suit  was  reviv«i  in 
the  names  of  his  devisees,  and  the  original 
suit  was  revived  against  them. 
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484  *The  cross  suit  was  finally  heard  and 
determined  on  the  8th  of  Aug^ust  1833. 

The  court  held  that  the  deed  of  trust  from 
Morriss  to  Winfree  for  the  benefit  of  the 
Warwicks,  never  having  been  recorded  pur- 
suant to  law  in  the  county  court  of  Camp- 
bell, was  void  as  against  Jesse  Jones  and 
those  claiming  under  him ;  and  therefore 
decreed  that  Winfree  and  the  Warwicks,  for 
the  purpose  of  quieting  the  plaintiffs  (the 
devisees  of  Thomas  Jones)  in  their  title  to 
the  tract  of  780  acres  in  the  proceedings 
mentioned,  should,  by  a  proper  deed,  release 
to  the  said  plaintiffs  all  the  right,  title, 
interest  and  claim  of  them  the  said  Win- 
free  and  Warwicks  in  and  to  the  said  tract : 
and  that  the  defendant  Morriss  should  pay 
the  plaintiffs  their  costs  of  suit. 

After  the  determination  of  the  cross  suit, 
namely,  on  the  4th  of  January  1834,  the 
deposition  of  Robert  I^.  Coleman,  one  of  the 
plaintiffs  in  the  original  suit,  was  taken  on 
behalf  of  Morriss,  to  be  read  as  evidence 
between  Morriss  and  his  codefendant  Din- 
widdle. Coleman  deposed,  that  shortly 
after  the  execution  of  the  trust  deed  to  Gar- 
land and  Smith,  Morriss  requested  Harrison 
and  the  deponent  to  let  Dinwiddle  have  the 
land  which  he  Morriss  had  sold  him:  that 
they  consented  to  do  so,  and  proposed  to 
Pinwiddie  to  complete  his  title  as  far  as 
they  could,  upon  his  paying  them  1500  dol- 
lars, the  amount  of  his  bonds  to  Morriss  for 
the  purchase  money ;  which  Dinwiddle  re- 
fused to  do :  that  there  was  a  very  great  de- 
cline in  the  price  of  lands  after  Dinwiddle's 
purchase;  and  that  deponent  was  always 
willing  and  desirous  to  take  the  1500  dol- 
lars, the  amount  of  Dinwiddle's  tK>nds,  for 
the  land,  and  never  could  get  it.— Dinwid- 
dle excepted  to  this  deposition,  on  the 
ground  that  the  deponent  was  a  party  di- 
rectly interested  in  the  result  of  the  suit. 

The  original  suit  of  Coleman    and    Har- 
rison came  on  to   be  heard  the  29th  of  Jan- 
uary 1834 ;  when  the  court  decreed,   that    as 
it    appeared    the    representatives   of 

485  *  Jones  had  been  quieted  in  their  title 
to  the  tract  of  780  acres,  therefore  the 

plaintiffs  should  be  forever  quieted  in  their 
title  to  the  tract  of  600  acres,  against  the 
defendants  and  all  claiming  under  them; 
and  that  the  defendant  Howard  Bennett 
(whose  cotrustee  Moorman  was  now  dead) 
should  release  to  the  plaintiffs,  who  admitted 
themselves  to  be  in  possession  of  the  land, 
all  the  right  and  title  to  the  same,  which 
was  conveyed  by  Morriss's  deed  to  the  said 
Moorman  and  Bennett.  ''And  the  court 
deeming  it  unreasonable  that  the  defendant 
John  Dinwiddle  should  have  been  so  long 
delayed  in  his  title  to  the  100  acres  conveyed 
to  him  by  Robert  Morriss  by  deed  of  bar- 
gain and  sale  of  the  1st  day  of  May  1819 ; 
and  that  the  plaintiffs  were  too  late  in 
tendering  him  a  title ;  and  he  having  elected 
to  abandon  said  contract;  doth  adjudge, 
order  and  decree  that  the  contract  and  deed 
last  aforesaid  be  set  aside  as  null  and  void. " 
The  court  then  proceeded  to  direct  an  ac- 
count of  the  rents  and  profits  of  the  land 
while  it  was  held  by  Dinwiddle,  either  un- 


der the  contract  aforesaid  or  as  tenant,  and 
of  all  payments  made  by  him  to  Morriss  on 
account  of  his  said  purchase. 

After  the  last  mentioned  decree  was  ren- 
dered, the  deposition  of  J.  N.  Cardozo  was 
filed  in  the  cause.  This  witness  was  ex- 
amined on  behalf  of  Morriss.  Besides 
proving  the  terms  of  the  contract  between 
Morriss  and  Dinwiddle,  and  the  understand- 
ing of  those  parties  at  the  time,  as  detailed 
in  a  former  part  of  this  report,  the  deposi- 
tion contained  the  following  statement: 
''This  deponent  thinks  that  Dinwiddle  con- 
sidered the  use  and  occupancy  of  the  land 
as  more  than  equal  to  the  interest  of  the  500 
dollars,"  (the  cash  payment)  "this  being 
tobacco  land,  and  that  article  being  in  de- 
mand, and  lands  of  this  quality  scarce." 
Dinwiddle's  bonds,  which  (as  already  men* 
tioned)  were  deposited  in  the  custody  of 
deponent,  were  kept  by  him  3  or  4,  perhaps 
5  years ;  and  the  deponent  being  then 

486  about    to    remove  *from    Lynchburg, 
the  bonds  were,  with  the  consent  and 

in  the  presence  of  both  Morriss  and  Din- 
widdle, either  destroyed,  or  placed  in  the 
hands  of  some  other  person  ;  deponent  could 
not  remember  which. 

On  the  31st  of  January  1835,  the  cause  was 
further  heard  "upon  the  decretal  order  of 
January  1834,  the  deposition  of  J.  N. 
Cardozo,  and  the  agreement  of  the  counsel 
of  the  defendants  Morriss  and  Dinwiddle  of 
the  rent  at  150  dollars:"  On  consideration 
whereof,  the  court,  "being  of  opinion  that 
the  deposition  of  Cardozo  proves  that  the 
rent  of  the  land  was  considered  and  esti- 
mated tQ  be  equal  and  more  than  equal  to 
the  interest  of  the  money  paid  in  hand,  and 
from  which  it  fairly  results  that  the  money 
was  to  be  repaid  by  the  defendant  Morriss 
to  Dinwiddle  in  the  event  of  the  former 
failing  to  make  the  latter  a  good  and  suffi- 
cient title  to  the  100  acres  of  land  in  the 
proceedings  mentioned," — decreed  that  Mor- 
riss pay  to  Dinwiddle  500  dollars  with  in- 
terest from  the  14th  of  June  1832  until  paid, 
subject  to  an  offset  of  150  dollars,  the 
amount  of  the  rent  as  agreed  upon  by  the 
parties,  to  be  credited  as  of  that  day. 

Morriss  applied  to  a  judge  of  this  court 
for  appeal  from  the  decrees  of  the  29th  Jan- 
uary 1834  and  the  31st  January  1835 ;  which 
was  allowed.  In  his  petition,  he  assigned 
the  following  grounds  of  objection  to  the 
said  decrees: 

1.  That  Dinwiddle,  having  received  a 
conveyance  from  Morriss  and  the  possession 
of  the  land,  and  never  having  been  evicted 
by  any  legal  process  or  even  threatened 
with  eviction,  could  not  surrender  his  title 
at  his  pleasure  to  Coleman  and  Harrison, 
and  hold  Morriss  responsible  for  the  pur- 
chase money. 

2.  That  Dinwiddle  having  purchased  with 
the  knowledge  of  the  previous  conveyance 
to  Garland  and  Smith,  and  with  the  under- 
standing  that  Morriss  was  to  procure  from 

the  parties  interested  in  that  convey- 

487  ance  a    ratification  *of    the  contract, 
and    Coleman    and    Harrison    having 

proposed  soon  after  their  purchase  to  convey 
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the  land  to  him,  which  he  refused,  the  con- 
tract is  obligatory  upon  Dinwiddie,  and  he 
cannot  be  released  from  it  by  Coleman  and 
Harrison  at  the  expense  of  Morriss. 

3.  That  as  there  was  a  conveyance  by 
Morriss  to  Dinwiddie  and  possession  given, 
which  he  has  never  been  required  to  sur- 
render until  the  decision  of  this  cause  in 
January  1834,  as  no  time  was  limited  in 
which  Morriss  was  to  procure  the  convey- 
ance for  the  purpose  of  assuring  Dinwiddie*s 
title,  and  as  the  delay  which  has  occurred 
may  be  mainly  attributable  to  his  neglect 
in  filing  his  answer,  the  offer  of  Coleman 
and  Harrison  in  1832  was  not  too  late  to 
bind  him,  so  as  to  release  Morriss. 

4.  That  a  chancery  court  is  not  the  tribu- 
nal to  determine  between  parties  both  of 
whom  claim  a  legal  title  to  the  property. 
Stuart's  heirs  v.  Coalter,  4  Rand.  74;  Wisely 
v.  Findlay,  3  Rand.  361. 

5.  That  this  is  not  a  case  in  which  the 
court  may  decree  between  codefendants. 
Tem pieman  v.  Fauntleroy,  3  Rand.  434. 

Grattan  argued  the  cause  for  the  appel- 
lant :  there  was  no  counsel  for  the  appellees. 

PER  CURIAM.     Decrees  affirmed. 


488       *Foushee    Adm'r    &c.  v.  Blackwell  & 

Wife. 

February,  184S,  Richmond. 

(Absent  Cabbll,  P..  and  Stanard,*  J.) 

Slaves— Treaty  of  Qhent— Widow's  Interest  In  Honey 
Received  for  Deported  Slnves.— Under  the  first  arti- 
cle of  the  treaty  of  Ghent,  and  the  subsequent 
conventions  between  the  United  States  and  Great 
Britain,  of  London  In  October  1818,  and  of  St.  Pe- 
tersbnrffh  In  July  1822.  the  owners  of  slaves  which 
were  carried  away  from  the  territories  of  the 
United  States  by  the  brltlsh  forces  at  the  close  of 
the  late  war,  were  entitled  to  Indemnity  for  all 
such  slaves,  but  not  to  the  slaves  In  specie:  and  a 
citizen  of  Virginia,  the  owner  of  certain  slaves  so 
deported,  having  died  In  1825  wlthoutlssne,  leaving 
his  wife  surviving  him.  and  his  administrator  hav- 
Inar  afterwards  received,  ander  the  act  of  conffress 
of  the  2d  March  1827,  a  sum  of  money  as  Indemnity 
for  those  slaves,  the  widow  Is  entitled  to  half  the 
distributable  surplus  of  that  money,  as  her  abso- 
lute property,  not  merely  to  such  interest  therein 
as  she  would  have  been  entitled  to  In  the  slaves. 

During  the  late  war  between  the  United 
States  and  Great  Britain,  certain  slaves, 
the  property  of  Kenner  W.  Cralle,  late  of 
Northumberland,  eloped  to  and  were  carried 
away  by  the  enemy,  and  never  returned  or 
were  restored  to  the  owner.  Cralle  died  in 
1825,  leaving  his  wife  Mary  him  surviving, 
but  without  any  child  or  issue.  Adminis- 
tration of  Cralle's  estate  was  granted  to 
Griffin  H.  Foushee,  who  preferred  a  claim 
before  the  commissioners  appointed  to 
award  indemnity  for  slaves  deported  by 
the  enemy,  under  the  treaty  of  Ghent,  and 
received    a   large  sum   of  money  upon  that 

*He  had  been  counsel  for  the  appellant. 


claim.     Mary,  the  relict  of  Cralle,  marri< 
Thomas  Blackwell. 

Blackwell  and  wife,  in  a  bill  filed  in  the 
superior  court  of  chancery  for  the  Fred- 
ericksburg district,  against  Fousbee  admin- 
istrator and  distributee  of  Cralle,  claimed 
one  half  of  the  money  which  he  had  received 
as  indemnity  for  the  deported  slaves, 
to    hold      in    absolute     property,    in 

489  *like  manner  as  mrs.  Black  weirs  dis- 
tributive portion  of  any   other  money 

belonging  or  due  to  Cralle's  estate.  And 
Foushee  in  his  answer  insisted,  that  the 
plaintiffs  were  entitled  only  to  such  interest 
in  that  money,  as  they  were  entitled  to  in 
the  slaves  for  which  the  money  was  received 
as  an  indemnity,  namely,  an  estate  for  mrs. 
Black  weirs  life  in  her  distributive  portion 
thereof. 

The  circuit  superior  court  of  Northum- 
berland, (to  which  the  suit  had  been 
transferred,)  in  an  interlocutory  decree 
pronounced  the  19th  of  October  ldS2,  de- 
clared that  the  money  received  as  an  in- 
demnity for  the  deported  slaves  was  to  be 
regarded  as  part  of  the  goods  and  chattels 
of  the  intestate  generally,  and  not  as  part 
of  his  slave  property,  and  decreed  for  the 
plaintiffs  accordingly.  From  which  decree 
Foushee  appealed  to  this  court. 

Stanard,    for    the    appellant,    contended, 
that    under  the   1st  article  of  the  treaty  of 
Ghent,    and  the   conventions    between  the 
United  States  and  Great  Britain  which  sub- 
sequently grew  out  of  it,*  the  United 

490  States,  at  the  period  'of  Cralle's  death. 


*"A11  territory,  places  and  possessions  whatsoever, 
taken  by  either  party  from  the  other  dorinfftbe 
war,  or  which  may  be  taken  after  the  signing  of 
this  treaty,  excepting  only  the  islands  hereinafter 
mentioned,  shall  be  restored  without  delay,  aod 
without  causing-  any  destruction,  or  carryiJif 
away  any  of  the  artillery  or  other  public  property 
orifirlnally  captured  in  the  said  forts  or  places,  and 
which  shall  remain  therein  upon  the  exchange  of 
the  ratifications  of  this  treaty,  or  any  slaves  or 
other  private  property."  Treaty  of  Ghent,  art  l. 
(1  Bloren's  Law  U.  S.  p.  6M.) 

** Whereas,  under  the  first  article  of  the  treaty  of 
Ghent,  the  United  States  claim  for  their  citizens, 
and  as  their  private  property,   the  restltndon  of . 
or  full  compensation  for,  all  slaves  who.  at  the  date 
of  the   exchange  of  the  ratifications  of  the  aid 
treaty,  were  in  any  territory,  places  or  possessioos 
whatsoever,  directed  by  the  said  treaty  to  he  re- 
stored to  the  United  States,  but  then  still  occupied 
by  the  brltlsh  forces,  whether  such  slaves  were,  at 
the  date  aforesaid,  on  shore,  or  on  board  any  britlsh 
vessel  lyinfir  In  waters  within  the  territory  or  juris- 
diction of  the   United   States:    and  whereas  dif- 
ferences have  arisen  whether,  by  the  true  Intent 
and  meaninsT  of  the  aforesaid  article  of  the  treaty 
of  Ghent,  the   United   States   are   entitled  to  the 
restoration  of,  or  full  compensation  for,  all  or  any 
slaves   as  above   described,  the  hlg-h  contracting 
parties  hereby  airree  to  refer  the  said  difference  to 
some  friendly  sovereifirn  or  state,  to  be  named  for 
that  purpose;   and  the   hlffh   contracting  parties 
further  ensraffe  to   consider  the  decision  of  snch 
friendly  sovereifirn  or  state  to  be  final  and  ooaclQ' 
slve  on  all  the  matters  referred.'*   Oonventlop  of 
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faad    a    rig^ht    to  demand    on    his    behalf, 

and  Great  Britain  was  bound  to  re- 
491      store,    the    specific  *slave8   of   Cralle 

which  had  been  deported;  that  the 
claim  did  not  become  a  money  demand  until 
the  convention  of  November  1826,  after 
Cralle'8  death ;  and  that  the  money  received 
by  his  administrator  was  impressed  with 
the  same  character  as  the  property  on  ac- 
count of  which  it  was  received.  The  char- 
acter, he  said,  of  property  belonging  to  the 
estate  of  a  decedent,  and  the  respective 
rights  of  parties  interested  in  it,  are  ascer- 
tained at  the  time  of  the  decedent's  death. 
If  the  will  directs  land  to  be  sold  and  the 
money  to  be  paid  to  a  legatee,  the  failure  to 
make  the  sale  is  immaterial:  though  the 
legatee  die  before  the  land  has  been  actually 
converted  into  money,  it  nevertheless  passes 
as  money,  to  his  personal  representatives, 
not  to  his  heirs.  Tazewell  &  al.  v.  Smith's 
adm'r,  1  Rand.  313,  320;  Ashby  v.  Palmer, 
1  Meriv.  296.  On  the  other  hand,  an  im- 
proper conversion  of  property  belonging  to 
the  estate  is  equally  ineffectual  to  change 
the  rights  of  parties.  If  an  administrator 
sell  the    slaves   of   his  intestate,  under  the 

mistaken  belief  that  such  sale  is  nec- 
A91     essary  for  the  *payment  of  debts,  the 

widow  can  claim  no  greater  interest 
ia  the  money  than  she  would  have  been  en- 
titled to  in  the  slaves.  Godwin's  adm'r  v. 
Godwin's  adm'x  &c.,  4  Leigh  410.  Between 
that  case  and  the  present  there  is  no  dis- 
tinction in  principle. 

London.  October  20,  1818,  art  5.    (Appendix  to  acts  of 
Wth  contrress,  2d  session,  p.  82.) 

"The  United  States  of  America  are  entitled  to 
claim  from  Great  Britain  a  just  indemnification 
for  all  property  wbicb  the  britlsh  forces  may  have 
carried  away:  and  as  the  question  relates  to  slaves 
more  especially,  for  all  the  slaves  that  the  british 
forces  may  have  carried  away,  from  places  and 
territories  of  which  the  treaty  stipulates  the  resti- 
tution, in  quitting  these  same  places  and  territories. 
The  United  States  are  entitled  to  consider  as  having 
been  so  carried  away,  all  such  slaves  as  may  have 
heen  transferred  from  the  above  mentioned  terri- 
tories to  british  vessels  within  the  waters  of  the 
said  territories,  and  who  for  this  reason  may  not 
have  been  restored."  Decision  of  the  emperor  of 
Russia.  (Appendix  to  acts  of  17th  cong-ress,  2d  ses- 
sion, p.  1.2.) 

"Tbe  decision  of  the  two  commissioners,  or  of  the 
majority  of  the  board,  as  constituted  by  the  pre- 
ceding arUcl<^.  shall  in  all  cases  be  final  and  con- 
clusive, whether  as  to  number,  the  value,  or  the 
ownership  of  the  slaves  or  other  property  for  which 
indemnification  is  to  be  made.    And  hisbritannic 
majesty  ensraffes  to  cause  the  sum  awarded  to  each 
and  every  owner  in  lieu  of  his  slave  or  slaves  or 
other  property,  to  be  paid  in  specie,  without  deduc- 
tion, at  such  time  or   times   and   at  such  place  or 
places  as  shall   be  awarded  by  the  said  commis- 
sioners, and  on  condition  of  such  releases  or  assign- 
ments to  be  given,  as  they  shall  direct."    Convention 
of  St  Petersburgh.   July   12.   1822,   art.  6.    (Same 
appendix.  P.O.) 

"DifBcQlties  having  arisen  in  the  execution  of  the 
coQTention  concluded  at  St  Petersburgh  on  tbe  12th 
<iaj  of  July  1822,  under  the  mediation  of  his  maj- 


This  case  may  also  be  assimilated  to  an 
agreement  between  individuals,  that  the 
one  will  restore  specific  slaves  to  the  other. 
[Allen,  J.  Would  not  the  remedy  be  by 
action  for  damages?]  The  right  to  the 
specific  slaves  would  not  be  the  less  because 
of  such  agreement. 

Cooke,  for  the  appellee.  The  entire  basis 
of  mr.  Stanard's  argument  is  taken  away 
by  the  examination  of  the  treaties  and  con- 
ventions which  he  himself  has  referred  to. 
None  of  them  provides  for  the  restitution  in 
specie  of  slaves  in  the  situation  in  which 
these  were  at  Cralle's  death,  but  only  (at 
most)  for  indemnification  to  the  owners. 
Indeed  no  british  minister  would  have  dared 
to  make  such  a  stipulation,  knowing  the 
theory  of  the  law  of  England  in  respect  to 
slavery  on  the  english  soil.  The  claims  of 
american  owners  of  deported  slaves  are  rec- 
ognized and  treated,  from  first  to  last,  as 
money  claims,  not  as  claims  to  specific 
property.  The  property  in  the  slaves  had 
been  divested  by  the  act  of  deportation 
jure  belli.  And  even  if  the  british  govern- 
ment had  expressly  agreed  to  restore  the 
slaveH  deported,  such  agreement  would  not 
have  had  the  effect  to  revest  the  property ; 
it  would  have  been  merely  an  executory 
contract  of  the  british  government  to  re- 
store, and  nowise  equivalent  to  the  actual 
restitution.  The  fund  then  was  money  de 
facto  when  it  came  to  the  hands  of  the  ad- 
ministrator, and  there  was  nothing  in  the 
transactions  between  the  two  governments 
which  impressed  on  it  the  character  of  slave 

esty   the   emperor  of  all  the  Russias.  between  the 
United  States  of  America  and  Great  Britain,  for  the 
purpose  of  carrying  into  effect  the  decision  of  his 
imperial  majesty  upon  the  differences  which  had 
arisen  between  the  said  United  SUtes  and  Great 
Britain,  on  the  true  construction  and  meaning  of 
the  first  article  of  the  treaty  of  peace  and  amity 
concluded   at  Ghent  on  the  24th  day  of  December 
1814,— his  majesty  the  king  of  the  united  kingdom  of 
Great  Britain  and  Ireland  agrees  to  pay,  and  tbe 
United  States  of  America  agree  to  receive,  for  the 
use  of  the  persons  entitled  to  indemnification  and 
compensation   by  virtue  of  the  said  decision  and 
convention,  the   sum    of  1,204,960  dollars  current 
money  of  the  United  States,  in  lieu  of,  and  in  full 
and  complete  satisfaction  for,  all  sums  claimed   or 
claimable  from  Great  Britain  by  any  person  or  per- 
sons, whatsoever  under  the  said  decision  and  con- 
vention.   Both  the  final  adjustment  of  those  claims, 
and  the  distribution  of  the  sum  so  paid  by  Great 
Britain  to  the  United  States,  shall  be  made  in  such 
manner  as  the  United  States  alone  shall  determine  : 
and  the  government  of  Great  Britain  shall  have 
no  further  concern  or  liability  therein."    Conven- 
tion of  London,  November  13,   1828.  art  I.  4.    (Ap- 
pendix to  acts  of  19th  congress,  2d  seKsion.  p.  .^O.  57.) 
An   act  of  congress,   approved    March    2,    1827, 
(8  Story's  Laws  U.  S.  p.  8048,)  made  provision  for 
tbe  adjustment  of  claims  of  persons    entitled    to 
indemnification  under  the  1st  article  of  the  treaty 
of  Ghent  and  for  the   distribution    among    such 
claimants  of  the  Kum  paid  by  Great  Britain  under 
the  convention  of  November  13,  1826,  by  a  board  of 
commissioners  to  be  appointed  for  the  purpose.— 
Note  in  Original  Edition. 
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property.     Indeed  Cralle  never  had,   under 

the  treaties,  a  right  to  claim  even  pecuniary 

compensation  for   the   loss  of  these  slaves; 

though  his  administrator  did    obtain 

493  such   compensation  *by   an  equitable 
construction    made  by    the   american 

commissioners  for  distributing  the  fund 
which  the  british  government  had  paid. 

Cralle,  therefore,  having  no  property  in 
these  slaves  at  the  time  of  his  death,  the 
cases  cited  on  the  other  side  are  wholly  in- 
applicable. 

Leigh,  in  reply.  The  dispute  between 
the  american  and  british  governments  as 
to  the  construction  of  the  first  article  of  the 
treaty  of  Ghent,  related  to  slaves  and  other 
property  on  board  the  british  vessels  lying 
in  our  waters  at  the  exchange  of  the  ratifi- 
cations of  the  treaty.  Our  government  con- 
tended that  Great  Britain  by  that  article 
had  stipulated  not  to  carry  away,  but  to 
make  restitution  of,  all  slaves  and  other 
property  of  american  citizens  which  might 
be  in  that  situation.  Suppose  the  slaves 
then  on  board  the  british  vessels  had  been, 
in  conformity  with  that  construction, 
actually  landed  on  our  coast,  and  relin- 
quished by  the  british  forces:  there  can  be 
no  doubt  that  the  property  would  have  re- 
mained in  specie  to  the  original  owners. 
The  construction  maintained  by  the  amer- 
ican government  was  the  true  construction 
of  the  article,  and  the  slaves  ought  to  have 
been  so  landed  and  relinquished.  The 
award  made  by  the  emperor  of  Russia  pro- 
ceeds upon  that  construction:  it  declares 
that  the  United  States  are  entitled  to  claim  a 
just  indemnification  for  all  private  prop- 
erty carried  away  by  the  british  forces ;  not 
because  the  treaty  bound  Great  Britain  to 
pay  a  pecuniary  equivalent  for  such  slaves 
and  other  property  of  american  citizens  as 
she  should  think  proper  to  carry  away,  but 
because  she  bad  thereby  stipulated  not  to 
carry  away  any  such  property  at  all,  but  on 
the  contrary  to  leave  it  with  the  american 
authorities,  for  the  purpose  of  restoration 
to  the  owners.  The  appellee's  counsel  in- 
terprets the  word  indemnification  as  im- 
porting a  pecuniary  equivalent  only.  This 
interpretation  is  too  narrow.  In  the  case 
of  a  lawless  or  unjust  deportation  of 

494  specific  property,    the  *best  and  most 
perfect  indemnification    is  always  the 

restitution  of  the  property  itself.  Besides, 
by  the  6th  article  of  the  convention  for  car- 
rying the  award  into  execution,  the  sum 
awarded  to  each  owner  of  slaves  was  to  be 
paid  to  him  '4n  lieu  of  his  slaves,"  and 
*'on  condition  of  such  releases  or  assign- 
ments to  be  given*'  as  the  commissioners 
should  direct;  that  is,  releases  or  assign- 
ments of  the  right  to  the  slaves  in  specie. 
The  owner  retained  the  right  to  demand, 
and  the  british  government  the  right  to 
make,  the  restitution  of  the  specific  prop- 
erty if  to  be  had :  the  alternative  value  was 
to  be  paid  in  money,  if  the  property  could 
not  be  restored  in  specie.  Suppose  Cralle 
had  died  having  an  unsatisfied  judgment  in 
detinue,  for  a  slave  or  the  alternative  value : 
could  it  be  contended  that   in  the  event  the 


slave  could  not  be  had,  the  widow  would  be 
entitled  to  regard  the  right  of  the  intestate 
as  a  right  to  a  sum  of  money  merely,  and 
to  claim  an  absolute  property  in  her  dis- 
tributive share? 

If  the  appellee's  counsel  is  correct  in  his 
idea  that  Cralle  had  no  right  even  to  pecu- 
niary compensation  for  the  loss  of  hit 
slaves,  then  the  administrator  has  received 
money  to  which  the  estate  was  not  entitled, 
and  the  widow  has  no  just  claim  to  any 
part  of  it. 

ALLEN,  J.  The  first  article  of  the  treaty 
of  Ghent  between  the  United  States  and 
Great  Britain  stipulated,  for  the  restoration 
of  all  territory  &c.  taken  by  either  party 
from  the  other,  without  causing  any  de- 
struction or  carrying  away  any  of  the  artil- 
lery or  other  public  property,  originally 
captured  in  said  forts  or  places,  which  re- 
mained there  upon  the  exchange  of  the  rat- 
ifications of  the  treaty,  or  any  slaves  or 
other  private  property. 

The  two  governments  differed  as  to  the 
true  construction  of  this  article;  the  ameri- 
can government  insisting  that   it  extended 

to  all  slaves  within  their  territory  at 
495      *the    time,  whether   on    land,    or  on 

board  the  british  cruisers;  the  english 
government,  that  the  article  applied  to  such 
slaves  as  were  on  shore.  The  two  govern- 
ments, not  being  able  to  agree,  made  and 
concluded  a  convention  on  the  20th  day  of 
October  1818,  by  which  they  referred  the 
difference  to  the  decision  of  the  emperor 
of  Russia.  In  this  convention  it  was  recited 
that  the  United  States  claimed  for  their  cit- 
izens, and  as  their  private  property,  the 
restitution  of,  or  full  compensation  for,  all 
slaves  which  were  embraced  by  their  con- 
struction of  the  treaty  as  aforesaid. 

On  the  22d  of  April  1822,  the  emperor  of 
Russia  made  his  award,  sustaining  the  con- 
struction given  to  the  treaty  by  the  ameri- 
can government:  the  words  of  the  award 
being,  that  *'the  United  States  of  America 
are  entitled  to  claim  from  Great  Britain  a 
just  indemnification  for  all  private  property 
which  the  british  forces  may  have  carried 
away,  and  as  the  question  relates  to  slaves 
more  especially,  for  all  the  slaves  that  the 
british  forces  may  have  carried  away,  from 
places  and  territories  of  which  the  treaty 
stipulates  the  restitution,  in  quitting  these 
same  places  and  territories;"  and  that  '*the 
United  States  are  entitled  to  consider  as 
having  been  so  carried  away,  all  such  slaves 
as  may  have  been  transferred  from  the 
above  mentioned  territories  to  british  ves- 
sels within  the  waters  of  the  said  territories, 
and  who  for  this  reason  may  not  have  been 
restored."  On  the  12th  of  July  1822,  a  con- 
vention was  executed  to  carry  into  effect 
this  award.  By  the  first  article,  commis- 
sioners were  to  be  appointed  to  ascertain 
and  determine  the  amount  of  indemnifica- 
tion which  might  be  due  to  citizens  of  the 
United  States  under  the  award.  The  aver- 
age value  to  be  allowed  for  each  slave  for 
whom  indemnification  might  be  due,  was 
to  be  fixed.    The  evidence  in  support  of  the 
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claims    for   indemnifi cation*  was  to  be  ex- 
amined and  decided  on.     And  after  the  com- 
missioners   should    have  decided,  the 
496      british  government  eng-aged  *to  cause 
the    sum   awarded   to  each  and  every 
owner  in  lieu  of  his  slaves,    to    be    paid   at 
the  times  and  places  awarded,    and  on  con- 
dition of  such  releases  or  assignments  to  be 
given,  as  the   commissioners  should  direct. 
DiflBculties  having  arisen    in    the  execution 
of  this  convention,    on  the  13th  of  Novem- 
ber  1826  another  convention  was  made,  bj 
which  Great  Britain    agreed  to  pay  and  the 
United  States  to  receive,  for  the  use  of  the 
persons     entitled    to    indemnification    and 
compensation  by  virtue  of   the    decision  of 
the  emperor  of  Russia  and   the  subsequent 
convention,  a  specific  sum  in  lieu  of  and  in 
full  and   complete  satisfaction    for  all  sums 
claimed  or  claimable  from  Great  Britain  by 
any  person  under  the  said  decision  and  con- 
vention.    And  the  adjustment  of  the  claims 
and  distribution  of  the   sum  paid  was  to  be 
made  in  such  manner  as   the  United  States 
alone    should    determine.     This   ended    the 
controversy  between  the   two  governments ; 
and  on  the  2d  of  March    1827  an  act  of  con- 
gress passed,  creating  a   commission  to  de- 
termine  on    the   claims,    and  directing  the 
distribution  of  the  money. 

Certain  slaves,  the  property  of  the  appel- 
lant's intestate,  had  been  carried  away. 
He  died  in  1825,  leaving  a  widow;  and  after 
his  death,  his  administrator  preferred  a 
claim  and  received  a  sum  of  money  on  ac- 
count of  these  slaves.  As  the  intestate  died 
without  issue,  his  widow  claims,  under  our 
act  of  distributions,  one  half  of  the  sum 
received  as  indemnity  for  the  deported 
tUves,  as  her  absolute  property;  and  the 
administrator  contends  that  she  is  entitled 
only  to  snch  interest  in  the  money  as  she 
would  have  been  entitled  to  in  the  slaves 
for  which  it  was  received,  that  is,  an  estate 
for  life. 

As  Great  Britain  stipulated  to  restore  the 
slaves  and  private  property  which  remained 
in  the  places  designated,    it  is  unnecessary 
to  enquire  what  would  have  been  the  effect 
of   the    capture   upon    the  title  of  the 
W     first  *owner.     By  the  jus  postliminii, 
if  the  property  so   captured    had  been 
restored,  and  had  come  again  into  the  power 
and  possession   of   the   original  owner,  his 
title  would  not  have  been   considered  as  di- 
vested by  the  capture.     But  the  property  in 
question  ^  was   not  restored ;  the  possession 
of  the  original  owner   was  never  resumed ; 
and  it   would  not  be  contended  that  under 
the  provisions  of  this  treaty,  he  could  have 
followed  the  property,  and  asserted  his  claim 
to  it   as    against    individuals    into    whose 
hands  it  had  fallen.     His  claim  was,  through 
his  government,    upon    the  government  of 
Great  Britain,  and  not  to  the  specific  chattel 
'Wherever  it  might  be  found.     To  constitute 
a  complete   title   to   the   thing,  possession 
must  have  been    acquired;  and  that  not  be- 
ing resumed,    the   claim    of    the    original 
owner  was,  through  his   government,  upon 
the  foreign  government  for   indemnity.     It 
therefore  would  seem  to  follow,  that  as  soon 


as  it  was  ascertained  that  the  property  was 
not  or  could  not  be  reclaimed,  that  fact  de- 
stroyed all  title  to    the    identical   property. 
Whatever    was   afterwards   received  on  ac- 
count of  it,  was  so   received  by  way  of  in- 
demnity and  compensation  for  the  loss.     If 
the  case  stood  therefore  upon    the  treaty   of 
Ghent    alone,    it    seems    to   me  that  in  the 
event  which  has  happened,  the  money  paid 
could  not,    as  between  these   parties,  be  re- 
garded as  slaves.     To  liken  it  to  the  case  of 
private  individuals,   here  was  an  executory 
contract    to   restore    property,    the   title  to 
which,  under  the  laws  of  war,  was  divested 
by  the  capture,  and  by  the   continued    pos- 
session   of    the    enemy.     Under    the  treaty 
and  by  right  of  postliminy,  if  the  possession 
had  been  restored,  the   original  title  would 
have  been    revested  and  liave  overreached 
the  capture.     But  it   was   not    so   restored ; 
the  title  never  did   revest,    and    the   claim 
of  the  party  was  for  compensation  for   the 
breach  in  not  restoring. 
But  the  subsequent  'Conventions   between 
the  governments  would  seem  to  remove 
498      all  difficulty,  as  the  owner  *could  claim 
only  through  the   acts  of  his  govern- 
inent.     It  had  full  authority  to  surrender  his 
rights,    or   commute   them,    or  accept  such 
compensation  for  them  as  it  thought  proper. 
By  the  convention  of  1818,  the  United  States 
claimed  for  their  citizens  the  restitution  of, 
or  full  compensation  for,  all   slaves  carried 
away  against  the  treaty   as  they  construed 
it.     This  claim,  thus   stated  in  the  alterna- 
tive,   was   submitted  to  the  arbitrator.     He 
decided  that  they  were  entitled  to  indemni- 
fication  from   Great  Britain    for  the  slaves 
so  carried  away ;  and  to  render  it  perfectly 
certain  for  what  this   indemnity   was  to  be 
paid,    he   further  stated  that  they  were  en- 
titled to  consider  as  having  been  so  carried 
away,    all    such  slaves  as  might  have  been 
transferred  &c.  and  who  for  this  reason  had 
not    been    restored;  thereby    shewing    that 
after  such  carrying  away,  restitution  could 
not  be  made,  and  therefore  indemnification 
was  given.     The  claim    for  restoration  was 
submitted ;  the  decision  put  an  end  to  it  by 
awarding  indemnity,  and   is   conclusive  as 
to  the  title  to  the  specific  property. 

After  this  award,  restoration  of  the  prop- 
erty is  no  more  heard  of.  The  convention 
of  1822,  for  carrying  the  award  into  effect, 
speaks  of  the  indemnity  alone,  and  fixes  the 
mode  by  which  the  amount  is  to  be  ascer- 
tained and  paid. 

Some  reliance  was  placed  upon  the  clause 
in  the  treaty,  by  which  the  british  govern- 
ment engaged  to  pay  the  sum  awarded  to 
the  owner  in  lieu  of  his  slaves,  on  condition 
of  such  releases  and  assignments  to  be 
given,  as  the  commissioners  should  direct. 
I  do  not  understand  this  as  recognizing  a 
right  then  subsisting  to  have  the  specific 
thing,  (for  that  would  be  contradicting  the 
words  of  the  award  and  treaty),  but  simply 
as  shewing  that  the  money  was  paid  as  an 
indemnity  for  the  specific  property  for 
which  compensation  was  awarded.  And  as 
to  the  releases  or  assignments,  it  is  to  be 
observed     that,      by     the     treaty.     Great 
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499  Britain  was  to  pay  to  ^each  owner. 
The  decision  of  the  commissioners 
would  furnish  evidence  of  the  claim;  and  it 
was  necessary  for  her  security  that  some 
authentic  evidence  of  the  payment  should 
be  furnished.  This,  it  seems  to  me,  was 
the  object  of  this  cause.  Cralle  died  after 
the  ratification  of  this  treaty.  Kis  right 
then,  as  secured  by  his  government,  was  a 
right  to  a  pecuniary  indemnity  for  his  loss, 
and  the  subsequent  treaty  and  law  merely 
provided  for  the  payment,  but  did  not  vary 
the  character  of  the  subject.  His  adminis- 
trator received  it  as  a  pecuniary  compensa- 
tion to  which  his  intestate  was  entitled, 
and  is  bound  to  distribute  it  as  other  money 
of  the  estate. 

I  think  the  widow  is  entitled  to  claim  the 
moiety  as  her  absolute  property,  and  that 
the  decree  should  be  affirmed. 

BROOKE  and  BALDWIN,  J.,  concur- 
ring, decree  affirmed. 


The  Bank  of  Alexandria  V.  Patton 
and  Others. 

February,  1843,  Richmoiid. 

Corporations— Expiration  of  Charter  Ponding  Appeal 
— Previous AMlffnaent of  Riffhts.*~A  bill  inequity 
by  corporation  beincr  dismissed  at  tlie  hearing,  and 
an  appeal  taken  from  the  decree,  pendinff  the  ap- 
peal the  charter  of  the  corporation  expires.  A 
motion  is  made  to  the  appellate  coart,  upon  the 
authority  of  Rider  v.  The  Union  Factory,  7  Leisrh 
154.  that  the  appeal  be  entered  as  abated  for  that 
cause.  In  opposition  to  the  motion  it  is  suffffested, 
that  dnrincr  the  existence  of  the  corporation,  it 
made  an  assignment  of  its  riffhts  in  the  sub*ject 
in  controversy.  Hkld,  the  appellate  court  may 
enquire  whether  the  fact  of  assignment  exists,  as 
a  firuide  for  its  action  on  the  motion  to  abate,  and 
upon  beinfir  satisfied  of  the  fact,  may  permit  the 
case  to  proceed,  without  noticing  on  the  record 

?  the  dissolution  of  the  corporation. 

'Corporations— Expiration  Pandlns  Appeal— Assign, 
ment  of  Rights  during  Existence -Effect. —The  princi- 
pal case  is  cited  in  May  v.  State  Bank  of  North 
Carolina,  8  Rob.  09,  40  Am.  Dec.  785,  for  the  proposi- 
tion that  in  the  case  of  a  corporation  whose  exist- 
ence may  have  terminated  pending  appeal  or  writ 
of  error,  and  to  which  there  is  no  leiral  succession 
nor  can  be  a  leiral  representative,  but  whose  rights, 
at  least  in  equity,  may  have  passed  to  others  by  as- 
signment for  value  during  its  existence,  the  appel- 
late proceedings  are  continued  to  Judgment  or  de- 
cree in  the  appellate  court,  irrespective  of  the  fact 
that  the  corporate  existence  has  expired. 

Sane -Same— Similar  to  Death  of  individual.— The 
principal  case  is  cited  in  May  v.  State  Bank  of  N. 
Car,  2  Rob.  78,  74.  to  the  poiat  that  the  extinction  of 
a  corporation  by  efflux  of  time  cannot  be  distin- 
guished, as  regards  disability,  from  that  of  an  in- 
dividual by  death.  See,  in  accord.  Rider  v.  Union 
Factory.  7  Leigh  164,  in  which  case  Tucker,  P., 
delivering  the  opinion  of  the  court,  places  them 
both  upon  the  same  footing. 

See  monographic no<«  on  "Corporations  (Private)" 
apTMsnded  to  Slaughter  v.  Com.,  13  Gratt  767. 

Principal  Case  Distinguished.— In  Booth  v.  Dotson. 
93  Va.  287,  24  S.  E.  Rep.  935.  it  was  said  :    "  The  fact. 


500    ^infants— Answer  by   Qnardian  ad  Litem -Evf 

denoe.t— No  rule  is  better  settled,  than  thatu 
answer  of  an  infant  by  guardian  ad  litem  canDcii 
be  read  against  him  at  all.  for  any  purpose.  Per 
Baldwin,  J. 
Voluntary  Conveyances  —  Sulwequent  Credlter.t-lB 
March  1807.  a  voluntary  conveyance  was  made. 

which  is  also  agreed  between  the  parties  here,  ihai 
Qeorge  A.  Booth  the  day  before  his  death  assigned 
his  judgment  sued  on  in  this  action  to  his  son  £.  L 
Booth,  is  relied  on  to  bring  the  case  under  the  rul- 
ing in  the  case  of  Bank  of  Alexandria  v.  Patton  (1  Mok 
499) ;  but  it  will  be  readily  observed  that  the  appeal 
in  that  case  was  properly  pending  in  this  cootl 
having  been  awarded  to  and  against  living  par> 
ties,  which  differentiates  the  case  widely  from  tHe 
case  here."  See  foot-note  to  Reid  v.  Strider.  7 
Gratt.  78. 

Practice— Death  of  Either  Party— Revival. -in  Rdd 
V.  Strider.  7  Oratt.  86,  it  is  said  :  ''Though  there  Is 
no  abatement  of  appellate  causes  in  this  conrt 
whether  of  law  or  equity,  and  our  statutes  for  re* 
vival  of  actions  or  suits  have  no  application  to  them : 
yet  a  practice  prevails  here,  probably  borrowed  in 
substance  from  that  of  the  English  House  of  Lordi. 
in  equity,  requiring  in  case  of  the  death  of  eiUier 
party  a  revival  of  the  appeal  or  writ  of  error  by  con* 
sent  or  by  teire  facias.  Bank  o/ Alexandria  t.  Pottos 
1  Bob.  R.  499." 

Upon  this  general  subject,  the  principal  case  is 
further  cited  and  distinguished  in  May  v.  State 
Bank  of  North  Carolina,  2  Rob.  84,  87.  98.  60.  Itt: 
Bradley  v.  Ewart.  18  W.  Va.  606. 

tinf  ants— Answer  by  Qnardian  ad  UteiB— Bvidcaoe.- 
The  principal  case  is  cited  In  Daingerfleld  v.  Smitb. 
88  Va.  91.  IS.  E.  Rep.  599.  See  monographic  wUm 
"Infants"  appended  to  Caperton  v.  Qregorj,  11 
Gratt.  605. 

(Volnntary  Conveyances— Existing  and  Suhseqicat 
Creditors— Rights  of-OpposIng  Views.— See  foot-Mta 
to  Hunters  v.  Waite,  3  Oratt.  26.  Hutchison  r. 
Kelly,  1  Rob.  123,  and  Johnston  v.  Zane.  11  Oratt  Sfi£ 

The  principal  case  is  cited  in  Lewis  v.  Overby.  tl 
Oratt.  618;  Johnston  v.  Zane.  11  Oratt.  &&9:  Hooten 
V.  Waite,  8  Gratt.  46,  50,  65,  67;  Lockhard  v.  Becklej. 
10  W.  Va.  99,  100,  103;  Hunter  v.  Hunter.  10  W.  Va.  Wi 

See  generally,  monographic  note  on  *'FraQdalenc 
and  Voluntary  Conveyances"  appended  to  Cocbras 
V.  Paris,  11  Gratt.  348. 

Same— Same— 5anie.—The  principal  case  is  dted 
in  Johnston  v.  Zane,  11  Oratt.  666,  to  the  point  ibat 
subsequent  creditors  will  be  let  in  upon  a  fond 
fraudulently  alienated  wherever  the  conveyance 
has  been  or  might  be  successfully  assailed  upon  tlie 
ground  of  actual  fraud  by  prior  creditors. 

See /oo^noto  to  Hutchison  v.  Kelly.  1  Rob.  18S. 

Same— Effect  of  Paying  Prior  Debts.- in  Greer  t. 
O'Brien,  86  W.  Va.  289.  15  S.  E.  Rep.  78,  the  court  said: 
"The  very  fact  of  the  payment  of  prior  debts,  ai 
was  remarked  in  the  case  of  Bank  r.  Patton,  1  Eok. 
536,  repels  the  presumption  of  fraud  as  to  prior  cred- 
itors, because  it  shows  that  the  grantor  was  not 
insolvent,  and.  secondly,  that  he  intended  no  frand 
against  creditors  whom  he  has  thus  faithfully  paid." 

Imputing  Fraud  as  Matter  of  Law  Repndlatel- 
For  the  proposition  that  the  doctrine  of  impntinr 
fraud  as  matter  of  law  has  been  repudiated,  the 
principal  case  is  cited  in  Cribbins  v.  Markwood,  13 
GratL  506.  The  principal  case  is  cited  in  SuthertlD 
V.  March.  75  Va.  236. 

See  foot-note  to  Hutchison  v.  Kelly,  t  Rob.  121 
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aettling-  real  and  personal  estate  for  the  benefit  of 
a  wife  and  children.  It  was  attested  by  hlarhly 
respectable  and  intelligent  witnesses,  and  imme- 
diately placed  npon  record.  Eisrhteen  years  after- 
wards, a  bill  was  filed  to  impeach  this  conveyance, 
by  a  creditor  whose  debt  oriflrinated  some  years 
after  the  conveyance  wat*  made,  and  who.  it  ap- 
peared, had  notice  of  the  conveyance  when  not 
more  than  a  fourth  of  the  debt  had  been  con- 
tracted. The  bill  alleged,  that  at  the  time  of  the 
conveyance  the  grantor  was  very  much  involved, 
and  lanrely  indebted  to  many  persons.  But  in  the 
opinion  of  the  court  it  was  proved  that  he  was 
then,  and  for  several  years  afterwards,  able  to 
meet  all  his  ensraffements  :  the  owner  of  property 
to  a  considerable  amount :  in  srood  credit  and  ex- 
tensive business :  havinsr  the  command  of  larire 
sums  of  money,  and  not  indebted  except  to  a  single 
Individual,  the  debt  to  whom  was  not  lartre,  con- 
siderlDfiT  the  grantor's  estate.  Hbld  (in  accord- 
ance with  the  principles  laid  down  by  BAiiDWiN,  J., 
in  Hutchison  and  others  v.  Kelly,  ante.  p.  182).  that 
the  bill  of  the  creditor  in  this  case  cannot  be  sus- 
tained. 
5aw-SuK— SUtnte  of  Ellz.— Notice  of  PHor  3ettle. 

■BBt— The  policy  of  the  statute  of  27  Ellz.  ch.  4.  and 
of  so  much  of  the  ylrglnian  statute  to  prevent 
frauds  and  perjuries  as  relates  to  purchasers.  In- 
vestigated by  Baldwin.  J.  And  the  principle  laid 
down  by  bim  and  concurred  in  by  the  court,  that 
a  voluntary  settlement,  without  actual  fraud, 
made  by  the  ffrantor  upon  his  wife  and  children, 
is  not  to  be  deemed  conclusively  fraudulent  and 
void  as  to  a  subsequent  purchaser  from  him  for 
valuable  consideration,  when  such  purchaser  has 
full  notice  of  the  pripr  settlement. 

On  the  21st  of  March  1807,  a  deed  was 
made  between  Robert  Patton  junior  of  the 
conntj  of  Fairfax  of  the  one  part,  and 
James  Sanderson  and  William  Stewart 
junior  of  the  town  of  Alexandria  of  the 
other  part,  whereby  Patton,  for  a  nominal 
consideration,  (to  wit,  ten  dollars)  conveyed 
Qoto  Sanderson  and  Stewart  a  tract  of  land 
in  Fairfax  county  containing  128  acres, 
sixteen  slaves,  a  chariot  and  harness,  seven 
horses,  all  the  cows,  sheep  and  farming 
utensils  belonging  to  him,  the  liquors  of 
every  kind  in  his  cellar,  and  all  his  house- 
hold furniture  and  kitchen  utensils. 
501  *On  the  same  day  another  deed  was 
made,  between  Sanderson  and  Stewart 
of  the  one  part,  and  Ann  Clifton  Patton, 
wife  of  Robert  Patton  junior,  of  the  other 
part,  whereby  Sanderson  and  Stewart,  for 
a  like  nominal  consideration,  conveyed  the 
same  property  unto  the  said  Ann  Clifton 
Patton  during  her  life,  and  after  her  death 
to  the  several  children  of  the  said  Ann 
Clifton  Patton  by  the  said  Robert  Patton 
junior  her  husband. 

The  first  mentioned  deed  was  attested  by 
George  Youngs,  R.  J.  Taylor,  Edmund  J. 
Lee  and  William  Moss;  the  other  was  at- 
tested by  the  three  first  named  witnesses. 
They  were  both  proved  in  the  court  of  Fair- 
^x  county,  the  first  by  Taylor  on  the  21st 
of  April  1807,  by  Moss  on  the  18th  of  May 
1807,  and  by  Toungs  on  the  21st  of  Septem- 
ber 1807 ;  the  other  by  Taylor  on  the  21st  of 
April  1807,  and  by  Youngs   and  Lee  on  the 


21st  of  September  1807. .  On  the  day  last 
mentioned,  both  were  admitted  to  rec- 
ord 

A  deed  bearing 
1811,  purporting 
wife    to    William 


date  the  10th  of  April 
to  be  from  Patton  and 
Herbert  junior,  and  to 
convey  the  same  property,  was  executed  by 
Patton  and  signed  by  his  wife,  and  also 
attested  by  four  witnesses;  but  she  was 
never  privily  examined  in  respect  thereto, 
and  it  was  never  recorded.  This  deed, 
after  describing  the  property,  states  ex- 
pressly that  it  is  the  same  that  was  ''con- 
veyed by  James  Sanderson  and  William 
Stewart  jr.  to  the  said  Ann  Clifton  wife 
of  the  said  Robert  Patton  jr.  by  deed  bear- 
ing date  the  21st  of  March  1807  and  duly  re- 
corded in  the  county  court  of  Fairfax."  A 
reconveyance  of  the  property  from  Herbert 
to  Patton  himself,  bearing  date  the  7th  of 
May  1811,  was  admitted  to  record  in  the 
court  of  Fairfax  county  the  15th  of  July 
1811,  upon  Herbert's  acknowledgment. 
The  reconveyance,  after  describing  the 
property,  stated  in  terms  that  it  was  the 
same    conveyed    by    Patton    and    wife    to 

Herbert. 
502  *On  the  27th    of  April  1811,  a   deed 

was  made  between  Robert  Patton 
junior  and  Ann  Clifton  his  wife,  of  the 
one  part,  the  president,  directors  and  com- 
pany of  the  bank  of  Alexandria,  of  the  sec- 
ond part,  and  William  Herbert  jr.  of  the 
third  part,  whereby,— after  reciting  that 
Patton  did,  by  deed  bearing  date  the  29th 
of  March  1811,  convey  unto  Herbert  2000 
dollars  worth  of  stock  in  the  Farmers  bank 
of  Alexandria,  together  with  other  property, 
for  the  purpose  of  securing  the  payment  of 
any  sum  or  sums  of  money  which  the  pres- 
ident and  directors  of  the  bank  of  Alexan- 
dria might  have  or  should  thereafter  agree 
to  loan  him,  and  after  reciting  it  to  be  the 
wish  of  Patton  to  convey  the  premises 
therein  after  mentioned  in  lieu  of  the  said 
stock  and  as  an  additional  security  for  the 
president  and  directors  of  the  said  bank, — 
it  was  witnessed  that  Patton  and  wife  con- 
veyed to  Herbert  the  same  tract  of  128  acres 
of  land,  being  the  tract  on  which  Patton 
then  lived,  called  Spring  bank,  and  also 
two  other  tracts  of  land,  one  of  them  con- 
veyed to  Patton  by  Hepburn  in  April  1809, 
and  the  other  conveyed  to  him  by  Scott  and 
others  in  June  1810,  upon  trust  and  with 
power  to  Herbert  to  sell  the  said  premises, 
if  Patton  should  at  any  time  thereafter, 
when  required  by  the  president  and  direct- 
ors of  the  bank  of  Alexandria,  fail  to  pay 
them  whatever  sum  or  sums  of  money  he 
might  owe  them  by  note  or  otherwise,  with 
any  discount  or  interest  that  might  have 
become  due  thereon.  This  deed  was  at- 
tested by  R.  J.  Taylor,  N.  J.  Herbert  and 
Thomas  Swann,  all  three  of  whom  were 
likewise  witnesses  to  the  reconveyance  of 
the  7th  of  May  1811.  There  was  a  commis- 
sion to  examine  mrs.  Patton  privily  and 
take  her  acknowledgment  of  the  deed  of 
the  27th  April  1811.  And  on  the  18th  of 
November  1811,  the  deed  being  proved  in 
the  court  of  Fairfax   county   as   to   Patton 
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and  Herbert  by   t^ree   witnesses,    was   ad- 
mitted to  record. 

503  *On  the   29th   of  September  1824,  a 
deed  was  made  between  Robert  Patton 

junior  and  Ann  Clifton  his  wife,  of  the 
first  part,  William  Herbert  of  the  second 
part,  Colin  Auld  and  Robert  J.  Taylor  of 
the  third  part,  and  the  president,  directors 
and  company  of  the  bank  of  Alexandria,  of 
the  fourth  part,  wherein  it  waa  recited  that 
Patton  stood  indebted  to  the  president,  di- 
rectors and  company  of  the  bank  of  Alex- 
andria in  the  &um  of  8920  dollars  62  cents, 
with  interest  on  8864  dollars  74  cents  from 
the  first  of  April  1823,  and  on  the  residue 
from  the  date  of  the  deed  (September  the 
29th  1824),  being  the  amount  of  sundry 
loans  of  money  and  discounts  theretofore 
made  by  the  bank  for  his  use  and  accom- 
modation, for  the  security  of  which,  in 
part,  the  said  Patton  had  theretofore  con- 
veyed in  trust  to  the  said  Herbert  a  part 
of  the  lands  therein  after  described.  It  was 
farther  recited,  that  the  bank  had  agreed 
to  forbear  and  give  further  day  of  payment 
for  the  said  debt  to  the  said  Patton  for  the 
term  of  3  years ;  and  if,  at  or  before  the 
expiration  of  the  said  term,  Patton  or  his 
representatives  should  pay  to  the  bank  or 
its  assigns  one  full  third  part  of  the  said 
debt  with  interest  thereon,  then  the  bank 
or  its  assigns  would  allow  the  further  term 
of  two  years,  making  five  years  from  the 
date;  and  if,  at  the  end  of  the  said  five 
years,  Patton  or  his  representatives  should 
pay  one  half  of  the  balance,  the  bank  would 
allow  the  further  term  of  two  years,  or 
seven  years  from  the  date,  for  the  payment 
of  the  residue:  and  that  Patton,  on  his 
part,  agreed  to  give  farther  and  more  effec- 
tual security  for  the  payment  of  the  said 
debt  to  the  bank.  Whereupon  it  was  wit- 
nessed that  Patton  and  wife  and  Herbert 
(for  such  interest  as  he  had  therein)  con- 
veyed to  Auld  and  Taylor  the  three  tracts 
of  land  mentioned  in  the  deed  of  the  27th 
of  April  1811,  and  also  another  tract  of 
land,  in  trust  to  permit  Patton  and  wife 
and  their  representatives  to  retain  posses- 
sion   and  to   receive    the    rents    and 

504  profits  thereof  ^without   account,  ac- 
cording to  their  respective    interests 

therein  at  the  time  of  the  execution  of  this 
deed,  until  default  should  be  made  in  any 
one  of  the  payments;  and  if  there  should 
be  a  failure  to  make  payment  of  the  debt 
and  interest  in  the  manner  before  men- 
tioned, in  trust  that  Auld  and  Taylor  should 
sell  the  premises  (or  so  much  thereof  as 
might  be  necessary  to  satisfy  the  whole 
amount  of  the  debt  and  interest  remaining 
unpaid,  with  all  reasonable  costs  of  sale) 
in  the  manner  set  forth  in  the  deed.  No 
sale  was  to  be  made  of  the  Spring  bank 
tract  of  land  until  the  other  two  tracts 
should  have  been  first  sold  and  the  proceeds 
thereof  ascertained  to  be  insufficient.  And 
the  deed  was  in  trust  that  if  Patton  should 
pay  off  the  whole  amount  of  the  debt, 
charges  of  insurance,  and  interest;  or  if  the 
same  should  be  raised,  with  expenses  of 
sale,  from   the  sale  of  the  other    tracts;  or 


if  the  same  should  in  part  be  so  raised,  and 
the  said  Ann  Clifton  Patton,  or  any  one  of 
her  children,  or  any  one  on  his  or  their  be- 
half, should  pay  to  the  bank  the  balance 
which  should  be  due,  then  the  parties  of  the 
third  part  should  thenceforth  hold  the  said 
tract  of  land  called  Spring  bank  to  the  sole 
and  separate  use  of  the  said  Ann  Clifton 
for  her  life,  free  from  the  power  and  con- 
trol of  her  husband,  and  after  her  death 
to  the  use  of  such  child  or  children  of  the 
said  Robert  and  Ann,  then  born  or  there- 
after to  be  born,  and  for  such  interests  and 
estates,  as  the  said  Ann,  by  any  instru- 
ment of  writing  under  her  hand,  attested 
by  two  or  more  credible  witnesses,  or  by 
her  last  will  and  testament  or  letter  of  ap- 
pointment attested  as  aforesaid,  notwith- 
standing her  coverture,  might  direct  and 
appoint;  and  in  default  of  such  appoint- 
ment, to  the  use  of  the  right  heirs  of  the 
said  Ann  according  to  the  statutes  regu- 
lating descents.  The  deed  made  provision 
for  keeping  the  buildings  on  the  Spring 
bank  tract  insured ;  declared  that  the  sums 
advanced  by  the  bank  for  premiums 
505  of  insurance  should  *be  considered 
secured  by  the  deed,  with  interest  from 
the  times  of  such  advancements;  and  pro- 
vided that  if  the  same,  with  interest,  should 
not  be  refunded  to  the  bank  within  60  days 
from  the  advancement,  all  claim  to  further 
credit  should  cease,  and  the  trust  be  exe- 
cuted on  the  request  of  the  bank.  Two 
justices  of  the  peace  of  Fairfax  county 
took  the  acknowledgment  of  Patton,  and 
also  the  privy  examination  and  acknowledg- 
ment of  his  wife;  and  the  deed  with  their 
certificates  was  admitted  to  record  in  the 
office  of  Fairfax  county  court  on  the  25th 
of  October  1824. 

On  the  22d  of  March  1825,  the  president, 
directors  and  company  of  the  bank  of 
Alexandria  commenced  a  suit  in  the  supe- 
rior court  of  chancery  formerly  holden  for 
the  Fredericksburg  district. 

Their  bill,  which  was  filed  at  June  rules 
1825,  set  forth  the  deeds  herein  before  men- 
tioned ;  described  Patton  as  being,  at  the 
time  of  executing  the  deeds  of  March  1807, 
**very  much  involved,  and  indebted  to  many 
persons  to  a  considerable  amount;"  and 
mentioned  the  deed  of  the  27th  of  April 
1811  as  being  *Mn  trust  to  secure  a  debt  of 
2000  dollars  to  the  bank  of  Alexandria, 
and  to  secure  any  further  loans  that  the 
bank  might  make  to  Robert  Patton  junior.'* 
It  avers  that  the  debt  of  8864  dollars  74 
cents,  secured  by  the  deed  of  the  29th  of 
September  1824,  is  still  due  to  the  bank 
with  interest  &c.  and  states  that  the  platn- 
tifls  are  advised  that  the  tract  of  land  called 
Spring  bank,  and  the  other  lands  conveyed 
by  that  deed,  are  liable  for  the  said  debt, 
but  their  claim  to  have  the  tract  called 
Spring  bank  subjected  to  the  payment  of 
their  debt  is  resisted,  upon  the  ground  that 
it  had  been  previously  conveyed  by  San- 
derson and  Stewart,  by  the  deed  of  the  21st 
of  March  1807,  to  Ann  Clifton  Patton  for 
life,  and  after  her  death  to  her  children, 
one  of  whom  only   was   in  esse  at  the  date 
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of   the  deed,  to  wit,  Eleanor  Patton, 

506  *who  afterwards   intermarried     with 
George   Mason.      The    complainants 

contend  that  the  deed  from  Patton  to  San- 
derson and  Stewart,  being  a  voluntary  deed 
without  consideration,  and  made  with  the 
sole  view  to  a  settlement  upon  the  wife 
and  family  of  the  said  Patton,  and  that  too 
at  a  time  when  he  was  largely  indebted 
to  many  persons,  must,  as  to  the  com- 
plainants, be  considered  fraudulent,  null 
and  void;  that  the  deed  from  Sanderson 
and  Stewart  to  mrs.  Patton  and  her  chil- 
dren is  null  and  void,  because  no  such  set- 
tlement as  was  contemplated  by  the  parties 
could  be  made  without  the  interposition  of 
a  trustee,  and  as  a  settlement  after  mar- 
riage, without  any  contract  precedent  to 
the  marriage,  it  cannot  be  supported 
against  any  creditor,  eifher  prior  or  sub- 
sequent; that  at  all  events,  whatever  might 
be  its  effects  as  to  the  subsequent  creditors, 
it  is  void  in  law  as  to  any  purchaser,  either 
prior  or  subsequent ;  and  that  as  to  the  com- 
plainants, who  claim  both  as  creditors  and 
purchasers,  both  deeds  are  fraudulent  and  ut- 
terly null  and  void.  Robert  Patton  and  Ann 
C.  his  wife,  Mary  S.  Patton,  Robert  Patton, 
George  Patton,  Rosalie  W.  Patton,  Sophia 
Patton,  Klisha  C.  Patton,  Benjamin  R. 
Patton,  and  George  Mason  and  Eleanor  his 
wife,  formerly  Eleanor  Patton,  are  made 
defendants.  The  bill  prays,  that  Robert 
Patton  may  answer  and  say  whether  the 
deed  from  himself  to  Sanderson  and  Stewart 
was 'not  voluntary  and  without  considera- 
tion, and  with  a  view  to  have  the  property 
settled  upon  his  wife  and  children,  and 
whether,  at  the  date  of  the  said  deed,  he 
was  not  largely  indebted  to  many  persons? 
that  the  said  deed,  and  the  deed  from  San- 
derson and  Stewart  to  mrs.  Patton  and  her 
children,  may,  as  to  the  complainants,  who 
are  both  creditors  and  purchasers,  be  de- 
creed to  be  null  and  void,  and  that  the  land 
called  Spring  bank  may  be  made  or  left 
subject  to  the  just  and  legal  liens  and  in- 
cumbrances, which  the  complainants  have 
upon  it. 

507  *At  May  rules  1826,  the  defendants 
Robert   Patton   and  Ann  C.  his  wife 

filed  their  answer.  In  this  they  admit  that 
the  facts  stated  in  the  bill,  so  far  as  they 
relate  to  the  deeds  for  the  tract  of  land  called 
Spring  bank,  are  true,  and  that  the  deed 
from  Patton  to  Sanderson  and  Stewart 
was  voluntary,  and  without  other  consider- 
ation than  what  appears  on  the  face  of  it, 
except  as  follows — 

They  state  that  Patton,  in  1804,  con- 
tracted an  engagement  for  marriage  with 
Ann  C.  Reeder  (now  Ann  C.  Patton),  and 
being  about  to  embark  for  Europe,  made  a 
will  which  he  left  with  his  brother  James 
Patton,  since  deceased,  wherein  he  devised 
the  Spring  bank  land,  which  he  had 
recently  purchased,  to  the  said  Ann  C. 
Reeder,  together  with  5000  dollars,  and  sun- 
dry slaves  and  household  furniture;  and 
not  having  received  the  conveyance  of  the 
laid  land,  he  desired  his  said  brother  to 
cause  it  to  be  made    to    the   said   Ann   C. 


Reeder,  which  however  he  failed  to  do. 
That  after  his  return  from  Europe,  to  wit, 
in  1805,  he  was  married,  and  the  convey- 
ance of  Spring  bank  was  subsequently 
made  to  himself.  That  while  in  England, 
he  became  acquainted  with  the  house  of 
Thomas  Pinkerton,  then  a  contractor 
with  the  british  government  for  the  supply 
of  flour,  bread,  peas  and  beans  in  the  brit- 
ish West  India  islands,  and  entered  into 
an  engagement  with  the  said  Pinkerton  to 
forward  such  supplies  monthly  from  the 
United  States  to  the  West  Indies,  to  meet 
the  contract  of  the  said  Pinkerton :  in  the 
profits  of  which  engagement,  he  gave  his 
brother  James  Patton  a  large  share.  That 
soon  afterwards  Pinkerton  failed,  and  he 
(Robert  Patton)  again  visited  England, 
and  made  a  similar  arrangement  with  the 
firm  of  Ingles,  Ellico  &  Co.  which  latter 
business  was  conducted  by  himself  alone, 
and  was  continued  until  1809,  when  that 
house  also  failed,  leaving  him  to  take  up 
bills  of  exchange  to  a  large  amount,  as  he 
had  done  to  a  considerable  extent  in  the 
failure  of  Pinkerton.  The  said  de- 
508  fendant  *Robert  Patton  states,  that 
during  the  greater  portion  of  the 
period  occupied  by  these  transactions,  he 
believed  his  circumstances  to  be  good  and 
prosperous,  and  it  was  during  that  period 
that  the  deeds  of  March  1807  were  made; 
but  he  admits  that  when  those  deeds  were 
made,  he  did  owe  sundry  debts,  some  of 
them  of  considerable  amount,  and  among 
them  a  debt  to  John  Laird  of  Georgetown, 
D.  C.  amounting  to  678  pounds  11  shillings 
and  9  pence  sterling,  with  interest  from 
the  31st  of  December  1806.  He  states  that 
he  is  under  the  impression  that  a  part  of 
the  sura  obtained  from  the  complainants 
was  paid  to  Laird,  in  part  of  his  debt ;  and 
adds,  *^It  is  with  grief  and  mortification 
this  defendant  must  own  that  to  this  mo- 
ment he  remains  indebted  to  the  said  John 
Laird  a  part  of  that  debt." 

At  June  rules  1826  an  answer  was  filed 
for  the  other  defendants  (except  Mason  and 
wife)  by  guardian  ad  litem.  The  guardian 
states  in  the  answer,  that  he  has  no  doubt 
the  claim  of  the  complainants  for  8864  dol- 
lars 75  cents  with  interest,  on  account  of 
moneys  advanced  and  loaned  by  them,  is  a 
just  and  fair  claim ;  and  that  he  has  under- 
stood that  the  said  Robert  Patton  junior,  at 
the  tim?  the  deed  to  Sanderson  and  Stewart 
was  executed,  was  indebted  to  John  Laird 
in  a  considerable  sura  of  money,  and  per- 
haps to  other  persons  also.  Both  the  deeds 
of  March  1807.  he  says,  **appear  to  be  very 
vaguely*  and  inartificially  drawn,  and  to 
have  a  very  precarious  effect.*'  Whether 
the  interest  vested  in  the  children  is  such  a 
one  as  a  court  of  chancery  will  hold  valid 
against  creditors  and  purchasers,  be  is  not 
advised :  but  he  states  his  belief  that  the 
said  Robert  Patton  has  it  in  his  power  to 
substitute  property  of  equal  value  for  that 
sought  by  the  complainants  to  be  subjected 
to    the  payment  of  their  claim. 

At  October  rules  1826,  Mason  and  wife 
filed  their  answer.     They   state,    that   per- 
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sonallj  they   know   nothing   of  the   facta: 
that  they  have  always  been  informed 

509  and  *beUeve  that  the  deed  to  Sander- 
son and  Stewart  was  a  fair  and  bona 

fide  deed,  and  not  intended  to  defeat  or 
injure  any  creditors  whatever:  that  they 
do  not  know  whether  Robert  Patton  junior 
was  indebted  at  the  time,  but  they  have 
been  informed  and  believe  that  his  debts  at 
that  time  were  not  considerable,  and  have 
all  been  long  since  paid.  They  admit  that 
Eleanor   Ann    was   the    only  child  then  in 

All  the  answers  were  signed  and  sworn 
to;  that,  of  Patton  and  wife  by  each  of 
them;  that  for  the  infant  defendants  by 
Nathaniel  S.  Wise,  who  was  then  their 
guardian  ad  litem ;  and  that  of  Mason  and 
wife  by  each  of  them. 

On  the  24th  of  April  1827,  the  suit  abated 
as  to  the  defendant  Robert  Patton  by  his 
death.  Whereupon,  for  reasons  appearing 
to  the  court,  the  order  appointing  Wise 
guardian  ad  litem  was  set  aside,  and  Ann 
C.  Patton  was  appointed  in  his  stead:  and 
on  the  motion  of  the  defendants  Ann  C. 
Patton  and  Kleanor  Ann  Mason,  respec- 
tively, by  counsel,  leave  was  given  to  the 
said  Ann  C.  Patton  to  answer  de  novo  for 
herself  and  the  infant  defendants,  and  to 
the  defendant  Kleanor  Mason  to  file  a  sep- 
arate answer. 

At  March  rules  1828,  answers  were  filed. 
The  answer  of  Ann  C.  Patton  for  herself, 
and  of  the  infant  defendants  by  her  as  their 
guardian  states,  that  the  conveyance  to 
Sanderson  and  Stewart  was  made  in  ac- 
cordance with  a  long  cherished  wish  on  the 
part  of  Robert  Patton  junior  to  provide 
for  his  wife  and  children  a  security  against 
the  vicissitudes  of  fortune,  by  setting  apart 
for  them  a  small  portion  of  his  property : 
and  it  mentioned  the  will  made  by  Robert 
Patton  junior  on  the  eve  of  embarking  for 
Europe,  and  the  instructions  given  by  him 
to  his  brother  in  relation  to  the  conveyance 
of  the  Spring  bank  tract  of  land,  in  like 
manner  as  they  are  mentioned  in  the 
former  answer.  It  was  his  intention,  she 
said,  at  the  time   of  making  the  will, 

510  that  she  ^should  complete  the  im- 
provements at  Spring  bank,  and  re- 
side there;  and  that  property,  and  the 
improvements  then  making,  were  under- 
stood among  their  families  and  friends  to 
be  settled  upon  her.  The  answer  further 
states,  that  at  the  time  of  the  deeds  of 
March  1807,  Patton  was  not  at  all  involved ; 
that  he  was  in  the  possession  of  much  real 
property  besides  the  Spring  bank  estate, 
and  that  he  had  the  command  of  much 
mone3',  ground  rents  Ac,  solely  his  own ; 
that  he  was  at  that  time  engaged  in  pros- 
perous mercantile  enterprise,  and  concerned 
in  shares  of  many  vessels,  besides  having 
other  considerable  resources.  The  respond- 
ents aver  that  it  was  a  conviction  honestly 
entertained  by  him,  that  he  could  make 
provision  for  his  wife  and  children,  to  the 
extent  of  the  property  comprised  in  the 
said  deeds,  without  the  slightest  injustice 
or  hazard    of   loss    to    his    then    creditors. 


They  admit  that  he  was  at  that  time  in- 
debted for  some  shop  and  mechanics'  ac* 
counts  contracted  after  the  commencement 
of  the  year  1807,  which  were  paid  (as  was 
usual  then  and  for  many  years  after)  when 
presented  at  the  close  of  the  year,  and  that 
he  also  owed  a  debt  to  John  Laird,  part 
of  which,  amounting  with  interest  to  about 
1200  dollars,  still  remains  unpaid.  Every 
debt  which  he  owed  at  that  time,  with  the 
exception  of  that  {o  Laird,  they  aver  has 
been  paid.  Why  that  was  not  paid  they 
cannot  state,  but  presume  it  was  becanse 
Laird  did  not  want  the  money.  It  coold 
not  be,  they  say,  from  the  incompetencj 
of  the  said  Robert  Patton  jr.  to  discharge 
the  same,  if  Laird  had  required  and  pressed 
it.  They  mention  that  in  the  spring  of 
1826,  Humphrey  Peake  as  agent  for  the 
bank,  by  persuasioh,  and  by  threatening  an 
immediate  sale  of  the  other  lots  at  the  then 
reduced  prices  of  land,  importuned  and  at 
length  induced  the  said  Robert  Patton 
junior  to  answer,  or  to  allow  him  to  draw 
an  answer,  to  the  complainants'  bill,  and 
to    state  that  he  owed  sundry  debts  t>esides 

the  debt  to  Laird,  which  statement 
511      *they  say    was    without    foundation, 

except  as  just  mentioned  in  relation 
to  the  shop  and  mechanics'  accounts.  They 
deny  that  any  part  of  the  money  received 
from  the  bank  was  ever  applied  to  pay 
Laird;  that  debt  having,  as  they  allege, 
been  reduced  from  other  sources.  They 
state  that  the  transactions  of  the  said  Rob- 
ert Patton  junior  with  the  bank  did  not 
commence  until  January  1809,  and  that  be 
did  not  receive  any  accommodation  on  his 
own  paper  for  a  considerable  time  after; 
and  the  credit  given  him  was  upon  his  own 
responsibility,  without  contemplating  any 
claim  or  charge  upon  the  Spring  bank 
estate.  The  deeds  of  March  1807  were  never 
intended  to  be  kept  secret;  the  attorney 
of  the  bank  was  one  of  ^-he  subscribing  wit- 
nesses to  the  same,  and  they  were  well 
known  to  the  friends  and  acquaintances  of 
the  said  Robert  Patton  junior  in  the  town 
of  Alexandria  (where  he  carried  on  his 
business)  some  of  whom  were  directors  of 
the  bank.  And  the  respondents  insist  that 
both  law  and  justice  condemn  such  a  claim 
as  is  made  here  by  a  subsequent  creditor  or 
purchaser,  especially  when  the  credit  is 
given  and  the  purchase  made  with  a  full 
knowledge  of  the  voluntary  conveyance,  as 
they  are  informed  was  the  case. 

The  answer  of  EUanor  Ann  Mason  states, 
that  she  was  an  infant  at  the  time  the 
deeds  of  March  1807  were  made  by  her 
father;  but  she  declares  her  belief  that 
they  were  bona  fide  and  upon  just  and  good 
consideration,  and  were  not  made,  as  al- 
leged in  the  bill,  to  defraud  his  creditors, 
or  any  other  persons.  She  avers  that  her 
father  was  then  possessed  of  a  large  real 
and  personal  estate;  that  if  he  were  at  all 
indebted,  it  was  to  a  very  small  amonnt 
compared  with  the  actual  value  of  his 
estate ;  and  that  all  the  debts  he  then  owed, 
she  has  been  informed  and  believes,  have 
been  since  paid.     She  calls  for  proof  of  the 
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allegation  that  he  was  at  that  time  very 
much  inyolved  and  indebted.  She  charges 
that  the  debts  claimed  to  be  due  to  the 
512  complainants  *were  contracted  lon^ 
after  the  execution  of  those  deeds, 
and  that  at  the  time  they  were  contracted 
the  complainants  had  full  knowledge  of  the 
existence  of  the  said  deeds,  and  of  the 
interests  and  estates  created  by  the   same. 

The  deposition  of  John  Laird  was  taken 
the  12th  of  March  1828.  It  is  very  brief, 
consisting  of  two  questions  by  the  plain- 
tiffs, and  his  answers.  Being  asked,  first, 
whether  he  was  acquainted  with  the  busi- 
ness and  affairs  of  the  late  Robert  Patton? 
be  answers,  "Not  at  all."  And  then  this 
qnestion  being  propounded  to  him,  **  Was  he 
not  largely  indebted  to  you  about  the  year 
1807,  at  and  before  that  period?"  his  an- 
swer is,  ''He  owed  me  in  1806,  and  several 
years  afterwards,  678  pounds  11  shillings 
and  9  pence  sterling  money." 

At  Octqber  rules  1828,  the  death  of  the 
defendant  Ann  C.  Patton  was  suggested  on 
the  record. 

Depositions  were  taken  on  behalf  of  the 
surviving  defendants  in  March  1829. 

The  deposition  of  Peter  R.  Beverley  was 
in  these  terms :  *  *  From  the  year  1809  to 
1812,  I  was  intimate  with  the  late  Robert 
Patton  junior,  and  often  looked  over  his 
books,  and  from  my  knowledge  of  his  cir- 
cumstances then,  believe  he  was  worth, 
after  the  pay^ient  of  his  debts  (which  were 
then  trifling),  from  60  to  70  thousand  dol- 
lars. From  1812  to  1816,  his  circumstances 
were  good  and  his  credit  unshaken;  his 
debts  inconsiderable.  In  1816  and  1817,  I 
had  extensive  transactions  with  the  said 
Robert  Patton  junior,  and  we  jointly  loaded 
two  vessels  to  St.  Domingo.  His  credit 
was  then  good,  but  his  fortune  much  re- 
duced by  the  failure  of  Pinkerton  and 
losses  on  shipments  and  transactions. 
From  1817  to  1820,  I  knew  him  to  be 
ponctnal  in  heavy  transactions." 

James  Sanderson,  in  answer  to  the  iirst 
qoestion  propounded  to  him,  deposed,  that 
daring  the  period  therein  mentioned,  to 
wit,  from  September  1805  to  April 
513  1807,  *he  was  intimately  acquainted 
with  Robert  Patton  junior;  that  his 
circumstances  were  good,  and  generally  con- 
sidered so;  that  he  was  in  possession  of 
mnch  real  property,  besides  ground  rents, 
was  concerned  in  shares  of  several  vessels, 
and  had  command  of  a  considerable  sum 
in  cash.  In  answer  to  a  second  question, 
be  deposed,  that  from  the  year  1807  until 
many  years  after,  the  said  Patton  was  in 
good  credit.  In  1816,  deponent  sold  him 
bills  on  England,  upon  a  credit,  for  up- 
wards of  8000  dollars,  upon  the  sole  notes 
and  responsibility  of  him  the  said  R.  Pat- 
ton junior ;  and  they  were  duly  paid.  The 
third  question  was.  Whether  the  said  Pat- 
ton owed  any  debts  previous  to  the  year 
1807,  and  to  what  amount?  To  this  he  an- 
swered, that  previous  to  the  year  1807  he 
understood  the  said  Patton  owed  a  debt  •  to 
John  Laird,  which  he  understood  was  about 
2000  dollars.      To   another    question,     he 


made  this  answer:  **In  the  spring  of  the 
year  before  mr.  Patton  died,  I  was  con- 
sulted by  him,  stating  he  had  been  impor- 
tuned by  the  bank  of  Alexandria,  the 
plaintiffs,  to  make  an  answer  to  a  bill  (that 
they  had  dictated)  that  he  was  indebted  to 
persons  in  a  considerable  amount  previous 
to  March  1807,  and  upon  such  an  answer 
they  would  give  them  longer  indulgence. 
I  told  him,  if  he  did  make  such  an  answer, 
and  I  was  ever  called  upon  in  a  court  of 
justice,  I  should  most  certainly  contradict 
him;  that  I  knew  his  circumstances  at  the 
time,  and.  well  recollected  our  conversation 
when  he  executed  a  deed  to  one  Stewart  and 
myself  for  the  estate  of  Spring  bank,  and 
that  he  only  owed  the  debt  due  to  mr. 
Laird,  as  before  stated.  He  was  in  expec- 
tation, by  getting  indulgence,  to  be  enabled 
to  pay  off  the  debt  due  to  the  bank  of  Al- 
exandria from  some  other  resources.  I 
never  understood,  until  after  his  death, 
that  he  had  made  the  answer  required  by 
the  said  bank  of  Alexandria." 

Richard  Veitch,  in  answer  to  the  first 
question  propounded  to  him,  deposed, 
514  that  during  the  period  therein  *men- 
tioned,  to  wit,  from  September  1805 
to  April  1807,  he  had  many  transactions  in 
business  with  the  said  Robert  Patton  jun- 
ior; that  he  was  in  possession  of  a  large 
property,  real  and  personal;  that  his  cir- 
cumstances and  credit  were  by  the  deponent 
considered  very  good,  and  he  believes  were 
generally  so  considered.  In  answer  to  the 
second  question  asked  him,  he  deposed,  that 
from  the  year  1807  until  many  years  after, 
the  said  Patton  was  in  good  credit,  and  in 
the  year  1815  deponent  took  his  notes  for  a 
considerable  amount,  payable  at  different 
periods,  which  were  regularly  paid.  In 
answer  to  the  third  question  he  said,  he 
had  no  knowledge  of  the  said  Patton 's 
owing  any  debts  previous  to  the  year 
1807. 

On  the  16th  of  April  1830,  John  Stanard, 
marshal  of  the  court,  was  appointed  guard- 
ian of  the  infant  defendants  in  the  place 
of  the  said  Ann  C.  Patton,  who   had   died. 

In  September  1830  and  August  1831,  dep- 
ositions were  taken  on  behalf  of  the 
plaintiffs,  and  some  documents,  exhibited 
therewith.  But  it  is  unnecessary  to  state 
in  detail  the  evidence  so  introduced  by  the 
plaintiffs.  It  was,  *^for  the  most  part,  of 
a  loose,  indirect  and  unsatisfactory  de- 
scription." And  though  it  ** tended  some- 
what to  shew  that  the  grantor  (Robert 
Patlon  junior),  from  the  nature  of  his  en- 
gagements and  connexions  in  business, 
had  reason  to  apprehend  a  disastrous  turn 
in  his  affairs,"  yet  it  was  deemed  by  the 
court  of  appeals,  as  well  as  the  court  of 
chancery,  '*too  vague  and  inconclusive  to 
justify  the  imputation  of  fraud." 

Under  the  judicial  act  of  April  16,  1831, 
(Sess.  Acts  1830-31,  p.  73,  ch.  11,  I  97,)  the 
cause  was  transferred  to  the  circuit  court 
of  Spotsylvania. 

On  the  8th  of  September  1831,  it  came  on 
before  that  court  to  be  heard  upon  its 
merits,    and    the    court,    on   consideration 
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thereof,  decreed  that  the  bill  of  the  plaintiffs 
be  dismissed,  and  that  they  pay  to  the  de- 
fendants their  costs. 
Prom    this     decree    an    appeal    was    al- 
lowed. 

515  ^Pending  this   appeal,    the    charter 
of   the    bank   of   Alexandria  expired. 

By  an  act  of  congress  of  the  25th  of  Feb- 
ruary 1836,  the  charter  was  extended,  con- 
tinued and  limited  to  the  fourth  day  of 
March  1839.  Sess.  Acts  1835-6,  p.  16.  And 
by  an  act  of  the  5th  of  July  1838,  the  charter 
was  further  extended  to  the  4th  of  March 
1841.     Sess.  Acts  1837-8,  p.  97. 

In  February  1842,  the  counsel  for  the  ap- 
pellees, alleging  that  the  corporation  had 
become  extinct,  moved  for  an  order  directing 
the  abatement  of  the  appeal.  This  motion 
was  argued  before  a  full  court,  by  Patton 
and  Harrison  in  its  support,  and  by  C.  and 
G.  N.  Johnson  against  it. 

Patton  for  the  appellees.  '^Nothing  can 
be  more  obvious,"  (as  is  remarked  by  judj^e 
Tucker  in  Rider  v.  The  Union  Factory,  7 
Leigh  155,)  ^'than  the  impossibility  of  pro- 
ceeding with  a  suit,  however  well  brought, 
where  there  are  no  parties  before  the  court, 
or  where  one  of  them  is  no  more,  and  has 
not  and  cannot  have  any  person  to  represent 
him.  If  this  be  the  case  where  the  charter 
of  a  corporation  has  expired  or  been  dis- 
solved, it  must  follow  that  the  appeal,  and 
the  suit  itself,  must  abate."  It  is  as  un- 
deniable here  that  there  is  no  person  capable 
of  representing  the  bank  of  Alexandria,  as 
it  was  in  that  case  that  there  was  no  person 
capable  of  representing  the  Union  factory. 
And  the  rule  is  applicable  in  this  case,  which 
was  laid  down  in  that,  that  where  the  charter 
of  a  corporation  expires  during  the  pendency 
of  an  appeal,  the  appeal  must  abate,  whether 
the  corporation  be  appellant  or  appellee. 

G.  N.  Johnson  for  the  appellants.  Un- 
der the  authority  of  the  stockholders  of  the 
bank,  the  debt  to  the  bank  which  is  the 
subject  of  this  suit,  and  other  debts  due  to 
it,  were  assigned  to  trustees  before  the  4th 
of  March  1841,  and  the  deed  containing  that 
assignment  is  ready  to    be  shewn   to 

516  the  court.      While    therefore    it  *may 
be,  that  but  for   this   assignment  the 

court  would  direct  the  appeal  to  abate,  be- 
cause of  there  being  no  person  in  existence 
having  right  to  claim,  yet  there  would  be 
an  obvious  impropriety  in  directing  such 
abatement  here.  It  was  never  doubted,  in 
the  case  of  the  bank  of  the  United  States, 
that  the  transfer  made  by  it  before  the  ex- 
piration of  its  charter,  prevented  its  rights 
from  being  extinguished.  The  only  ques- 
tion is  as  to  the  remedy.  Now  the  general 
rule  in  equity  is,  that  where  a  right  in  lit- 
igation is  assigned,  the  assignee  is  entitled 
to  continue  the  suit.  2  Madd.  Ch.  Pr.  519. 
And  there  is  no  reason  why  the  rule  should 
be  different  in  an  appellate  court.  In  ordi- 
nary cases,  where  the  assignor  dies,  and 
has  a  representative,  there  is  no  necessity 
to  notice  the  assignment.  In  this  case, 
one  of  two  modes  should  be  adopted ;  either 
the  fact  of  the  expiration  of  the  charter 
should  not  be   noticed,    or   there  should  be 


some  process  or  rule  on  behalf  of  the 
signees.  Otherwise  an  acknowledged  right 
will  be  defeated.  For  if  the  appeal  abates, 
there  can  be  no  remedy  in  a  court  of  origi- 
nal jurisdiction,  the  decree  of  the  cotirt  be- 
low being  against  the  corporation.  That 
decree  may  be  clearly  erroneous,  bat  unless 
the  error  be  corrected  in  the  appellate  court, 
no  relief  can  be  given  the  assignees  else- 
where. Nor  is  there  necessity  for  legisla- 
tion. This  court  has  plenary  power  over  its 
process  and  proofs,  without  any  farther 
legislative  act.  Its  power  to  award  all  re- 
viving and  other  process  is  recognized  by 
the  act  in  1  R.  C.  1819,  p.  194,  ch.  64,  {  17, 
without  any  limitation  as  to  the  nature  of 
the  process.  It  may  be  for  every  requisite 
purpose.  Id.  p.  192,  |  11.  And  by  the  act 
of  1831  it  was  provided  that  all  process  con- 
sequent upon  appeals  should  be  regulated 
by  the  laws  and  usages  then  in  force  and 
in  practice.  Sess.  Acts  1830-31,  p.  53,  ch. 
11,  {  31 ;  Supp.  to  Rev.  Code  p.  149.  The 
judges  may  direct  the  form  of  writs  in  such 

manner  as  they  shall  deem  advisable. 
517      1  R.  C.  »1819,  p.  195,  ch.  64,  }  23.     And 

the  process  should  be  moulded  and 
regulated  to  effect  justice.  There  is  analo- 
gous legislation.  No  suit  in  equity  now 
abates  by  the  d«*ath  or  marriage  of  the 
plaintiff,  but  it  may,  on  motion  witbont 
notice,  be  conducted  in  the  name  of  the 
heir,  devisee,  executor  or  administrator  of 
the  deceased  plaintiff,  or  the  husband  of 
the  feme  plaintiff.  Sess.  Acts  1825-6,  p. 
15,  ch.  15,  2  2;  Supp.  to  Rev.  Code  p.  130. 
No  suit  at  law  or  in  equity  in  the  name  of 
a  curator  or  committee  of  an  estate  will 
abate  by  the  grant  of  letters  testamentary, 
or  of  administration,  on  that  estate.  Sess. 
Acts  1839,  p.  42,  ch.  66,  {  1.  In  Paradise*s 
adm'rs  v.  Cole  &c.,  6  Munf.  218,  a  suit  at 
law  against  a  committee  was  revived 
against  the  administrators  of  the  insane 
person's  estate.  How  shall  the  court  of  ap- 
peals effect  the  object  in  this  case?  A  scire 
facias  is  frequently  at  law  in  the  nature  of 
an  action,  Winter  Ac.  v.  Kretchman,  2  T. 
R.  45,  and  in  equity  is  analogous  to  a  sup- 
plemental bill  or  bill  of  revivor.  It  may 
state  the  fact  of  marriage,  death,  devise, 
descent  or  bankruptcy,  involving  issues  of 
law  or  fact.  And  though  it  is  not  usual, 
yet  there  is  no  reason  why  an  assignee  may 
not  have  a  scire  facias,  even  in  an  appel- 
late court.  Bankruptcy  is  a  case  of  assign- 
ment by  operation  of  law.  1  Bac.  Abr. 
title  Bankrupt,  letter  F.  And  in  a  case  of 
bankruptcy,  a  scire  facias  is  frequently 
requisite.  The  rule  is,  that  a  scire  facias 
lies  where  a  new  person  is  to  be  benefited 
or  charged.  2  Tidd*s  Pract.  1166.  There 
may  in  this  case  be  no  necessity  for  a  scire 
facias;  but  if  so,  a  refusal  to  abate  the  ap- 
peal is  proper.  There  is  no  valid  objection 
to  establishing  the  fact  of  assignment  by 
evidence  out  of  the  record.  The  court  may 
examine  such  evidence  and  pass  upon  it, 
on  the  principle  recognized  in  Brskine  ▼. 
Henry  &c.,  6  Leigh  384,  5,  and  Hite's  heirs 
V.  Wilson  &c.,  2  Hen.  A  Munf.  268.  And 
when  it  finds  the  fact   of   the   assignment 
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established,  it  may   suffer   the  appeal 

518  to  *continae  in    the   name  of  the  cor- 
poration.    There   is   no  necessity,  in 

any  case,  to  revive  in  this  court:  where 
there  is  no  revival  here,  any  further  pro* 
cceding's  which  are  requisite  may  be  had  in 
the  court  below,  after  the  decision  here.  In 
England,  if  the  plaintiff  in  error  die  after 
errors  assigned,  it  does  not  abate  the  writ ; 
and  in  no  case  does  the  writ  abate  there  by 
death  of  the  defendant  in  error,  whether  the 
death  happen  before  or  after  the  errors 
assigned.  2  Tidd's  Pract.  1219,  20 ;  2  Archb. 
Pract.  1204.  According  to  our  practice,  the 
assignment  of  errors  is  in  the  petition  for 
the  appeal.  If  in  England,  where  an  ap- 
pellant becomes  bankrupt,  and  is  thus  di- 
vested of  his  interest  in  the  subject  and  his 
capacity  to  sue  for  it,  the  proceedings  may 
nevertheless  be  conducted  in  the  appellate 
court  in  his  name,  there  can  be  no  valid 
objection,  where  a  corporation  is  appellant 
and  the  charter  expires  pending  the  appeal, 
to  permitting  the  proceedings  to  be  contin- 
ued in  the  corporate  name.  The  decision 
in  Buckner  &  wife  v.  Blair,  2  Munf.  336,  is 
a  strong  one  against  the  necessity  of  any 
revival  in  the  court  of  appeals;  for  the  pro- 
vision in  1  R.  C.  1819,  p.  498,  ch.  128,  {  38, 
that  if  a  party  die  between  verdict  and 
judgment,  the  judgment  shall  be  entered 
as  if  both  parties  were  living,  is  obviously 
intended  for  the  court  below,  and  cannot 
dispense  with  a  revival  in  the  appellate 
court,  if  such  revival  would  have  been  nec- 
essary in  case  the  death  had  occurred  after 
judgment.  Where,  too,  a  party  dies  after 
his  cause  is  argued  in  this  court,  there  is 
oo  revival  here. 

C.  Johnson  on  the  same  side.  In  the 
case  of  Rider  v.  The  Union  Factory,  there 
was  no  right  to  reverse  the  decree,  because 
it  could  have  been  of  no  consequence  to  re- 
verse it.  But  here  it  is  suggested  that  there 
has  been  an  assignment,  and  the  assignees 
assert  their  right  to  have  the  correctness  of 
the  decree  against  the  validity  of  the  claim 
enquired  into.  Can  it  be  possible  that  the 
right  derived    from    the   corporation 

519  while  it  was  '^existing,  is  extinguished 
because  the  charter  has  expired?    And 

if  the  right  be  not  extinguished,  what  is 
the  remedy  proposed  for  it  by  the  counsel 
on  the  other  side?  There  must  be  some 
peculiar  defect,  if  in  such  a  case  there  be 
no  remedy  at  all.  [Stanard,  J.  Suppose 
the  decree  of  the  court  below  had  been  in 
favour  of  the  bank,  instead  of  against  it, 
and  an  abatement  were  entered  here?]  That 
shews  conclusively  the  unsoundness  of  the 
position  taken  on  the  other  side ;  for  in  such 
a  case,  the  appeal  being  abated,  the  decree 
would  remain  in  force,  and  might  be  carried 
into  execution  upon  a  bill  by  the  assignee. 
When  the  fact  of  assignment  is  urged 
against  the  motion  to  abate,  the  court  may 
receive  and  decide  upon  all  evidence  adduced 
in  regard  to  the  fact.  This  is  a  jurisdiction 
which  arises  out  of  its  very  existence,  and 
which  it  must  have  for  the  preservation  and 
protection  of  its  powers.  When,  however, 
the  fact  of  assignment  is  ascertained,  there 


is  no  necessity  for  a  revival  in  the  court  of 
appeals :  no  law  requires  it ;  the  law  is  only 
permissive.  From  the  terms  of  the  act  in 
1  R.  C.  1819,  p.  497,  ch.  128,  \  38,  it  is 
manifest  that  it  does  not  apply  to  the  ap- 
pellate court ;  and  if  it  did  apply,  the  act 
provides  that  the  suit  shall  not  abate.  Our 
statutes  not  requiring  a  revival,  the  argu- 
ment from  the  english  practice  is  conclu- 
sive. There,  after  a  plaintiff  in  error 
becomes  bankrupt,  the  assignees  still  go  on 
with  the  writ  of  error  in  the  bankrupt's 
name.  Kretchman  v.  Beyer,  IT.  R.  463. 
And  this  appeal  may  proceed  equally  well 
in  the  name  of  the  corporation.  If  there 
were  any  difficulty  upon  a  supersedeas  to  a 
judgment  at  law,  there  can  be  none  upon  an 
appeal  from  a  decree  in  equity. 

Harrison  in  reply.     A  perfect  stranger  to 
the  record  claims  to  come  here  and  take  ad- 
vantage   of   new  matter,  only  available  by 
an  original  bill.     This  court   has   no    right 
to  create  a  new  remedy,  not  given  by 

520  the  common  *law  or  by  statute.     Any 
proceeding  in   the   court   below  bj    a 

new  party,  introducing  new  matter,  would 
necessarily  be  by  an  original  bill.  On  what 
principle  is  it  that  the  assignees  claim  to 
come  here,  and  be  relieved  from  the  neces- 
sity of  proceeding  as  they  would  have  to  do 
below?  How  can  they  be  heard  here  ore 
tenus  and  by  evidence,  when  they  could  not 
be  heard  in  that  way  below?  It  is  true,  this 
court  has  a  right  to  enquire  into  matters 
necessary  for  the  continuance  of  its  juris- 
diction. But  it  can  only  decide  between 
living  parties;  its  orders  and  judgments 
are  void  in  case  of  death.  The  cases  cited 
on  the  other  side  do  not  involve  the  ques- 
tion of  right.  Here  the  court  is  called  upon 
to  exercise  a  new  original  jurisdiction,  and 
determine  upon  the  validity  of  a  new  right 
claimed  to  have  arisen  since  the  decree  of 
the  court  below.  Suppose  the  appellant 
were  a  natural  person,  and  were  dead  with- 
out a  representative ;  would  the  court  take 
notice  of  one  claiming  to  be  his  assignee? 
In  Tolson  v.  Elwes,  1  Leigh  436,  it  was  held 
that  a  motion  against  a  sheriff  for  money 
made  under  execution,  by  the  party  entitled 
to  it,  could  not  be  sustained,  because  he 
was  no  party  to  the  record.  If  the  subject 
recovered  were  real  estate,  and  the  party 
recovering  had  died  without  heirs,  could  the 
court  take  jurisdiction  for  the  appellant? 
At  common  law,  in  cases  of  abatement,  it 
was  necessary  there  should  be  a  new  origi- 
nal, or  new  action.  And  now,  in  personal 
actions  or  suits,  if  there  be  no  personal 
representative,  the  case  must  abate.  The 
judgment  of  this  cour^  would  be  a  nullity, 
after  the  extinction  of  the  corporation :  it 
could  not  be  revived  by  any  process,  nor 
entered  in  the  court  below ;  if  the  decree  be 
reversed,  the  court  below  must  treat  the 
reversal  as  a  nullity.  The  scire  facias 
suggested  would  be  an  original  bill  in  the 
nature  of  a  supplemental  bill.  There  is 
no  instance  of  a  scire  facias  for  a  stranger, 
except  in  bankruptcy.    In  bankruptcy, 

521  the    assignees    have    a   right  *to  use 
the    name    of    the  bankrupt.     But    if 
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the  bankrupt  dies  before  judgment,  the 
revival  must  be  in  the  name  of  his  personal 
representative. 

STANARD,    J.     The  appellees,    alleging 
that    the   appellants   as  a  corporation  have 
become  extinct  pending  this  appeal,  by  the 
expiration  of  the  term  of  their  incorporation, 
have  moved  for  an  order  directing  the  abate- 
ment  of   the  appeal.     In  opposition  to  this 
it  is  suggested,  that  during    the   corporate 
existence  of  the  appellants,    they    made  an 
assignment  of  their  rights    in   the  subject 
involved  in  this  case;  and  on  behalf  of  the 
assignees  it  is  insisted  that  the  appeal  should 
not  be  abated,  but  should  be  heard  and  de- 
cided in  the  names  of  the  parties  to  the  ap- 
peal, or  that  if  the  expiration  of  the  charter 
of  the  appellants   preclude    the    hearing  of 
the  case,  and  to  that   hearing   a  revivor  in 
the  name  of  some   existing  person,  legal  or 
natural,  be   necessary,    process   of   revivor 
should  issue  in  the  name   of  the  assignees. 
The  appellees,  without   conceding   the  fact 
of    the    assignment,    contend  that  the  case 
cannot  proceed    but  in    the    names   of   ex- 
isting parties,  and  must  be  abated  unless  it 
can  be  revived  in   such    names ;  and  that  it 
cannot  be  revived  in  the  names  of  assignees 
claiming  to  be  such  by  act  in  pais;  that  of 
such  fact  this   court   cannot    take  judicial 
cognisance,    as    it    is   matter    for   supple- 
mental bill  in  the  nature  of  an  original  bill. 
Without  ascertaining  the  fact  of  the  assign- 
ment (for  it  would  be  useless  to  enquire  into 
that  fact  if  the  appellees  be  right)  the  ques- 
tions arising  on  the  motion  have   been  dis- 
cussed, and  the  opinion  of  the  court  sought 
on  the  matters  of  law  and  practice  they  in- 
volve, leaving  the  fact  for   further  investi- 
gation,   should   the  opinion  of  the  court  on 
the  matters  of  law  and  practice  render  such 
investigation  necessary. 

The  questions,  then,  for  solution  on  this 
motion  are,  1.  Is  it  indispensably  nec- 
522  essary  to  the  hearing  and  decision  *of 
an  appeal,  that  it  should  be  revived 
in  the  name  of  existing  parties,  legal  or 
natural?  2.  If  not,  can  the  court  enquire 
into  a  fact  in  pais,  to  shew  that  such  appeal 
ought  to  proceed  to  hearing  and  decision 
without  such  revivor ;  and  is  the  fact  of  as- 
signment to  parties  who  cannot  revive, 
sufficient  to  shew  that  the  appeal  ought  to 
be  so  proceeded  in?  3.  If  such  revivor  be 
necessary,  may  the  parties  claiming  as  as- 
signees be  allowed  to  revive? 

Proceedings  in  error  have  never  been  sub- 
jected to  the  rules  that  govern  the  proceed- 
ings in  the  original  suit,  in  respect  to 
abatements  and  revivors. 

Until  the  statute  of  1806  was  passed,  an 
original  suit  was  abated  by  the  death  of 
either  party  before  interlocutory  judgment, 
and  could  not  be  continued  by  or  against 
the  representative ;  and  prior  to  the  statute 
of  1792,  the  case  had  been  the  same  even 
where  the  death  occurred  after  interlocutory 
judgment.  (See  1  Rev.  Code  of  1819,  p.  497, 
ch.  128,  if  38,  and  1  Rev.  Code  of  1814, 
p.  153,  [110,]  ch.  76,  i  20.)  But  appeals 
and  writs     of    error     did     not     abate     by 


the    death    of    either     party.     The     otb^ 
party,  or  the  representative  of  the  deceai 
might  in  such  case  revive  the  appeal  or  wi 
of  error,  by  scire   facias.     And  the  genei 
rule  of  practice   in  this  court  required  su< 
revivor  preliminary   to  the  hearings  and 
cision    of  the  case.     But  even  this  genei 
rule  of  practice  did  not  require  such  reviv< 
at  the  time  of  the  judgment   or   decree 
this  court,  if  the  death    had  occurred    sui 
sequent  to  the  argument.     And  if  an  a^ 
was  taken  from  a  judgment   in    favour  o 
party  dead  at  the  time  of  the  judgment, 
process    from    this    court    was   required 
make  the  representative   of   the   decedent 
party  by  name  to  the  appeal. 

I  have  no  doubt  that  the   practice   of  thi< 

court  was  settled  in  analogy  to  proceedin( 

in    error    in    England,    with    modification! 

however  of  that  practice,   which  considera^ 

tions  of  convenience  suggested.     Ac* 

523  cording  *to  the  practice  in   Kngland^ 
the    proceedings    in    error   abated 

the  plain tifP  in   error   died    before    the    ai 
signment  of  errors.     If  the  plain tifif's  deatl 
occurred  after  the  assignment  of  errors,  thi 
the  defendant  was  bound   to  join    issue   oi 
the    assignment,    and    proceed   to  have  tl 
judgment    affirmed,    if  not  erroneous;  an< 
this  without  a  scire  facias  against  the  re] 
resentatives   of  the  plaintiff  in  error, 
the  death  of  the  defendant  in  error  did 
abate  the  writ,  whether  it  happened  bef< 
or   after   assignment  of  errors.     If  befon 
then  the  plaintiff  in   error  might  make  th4 
executors  or  administrators  parties  by  scii 
facias    ad    audiendum  errores,  and  thereb] 
compel  a  joinder   in  error.     But  if   the   d< 
fendant  died  after  the  assignment  of  errors, 
the   case    proceeded    until   judgment  of  th< 
court  of  error,  as  if  the  defendant  were  liv- 
ing.    1   Arch.    Prac.    216,    and  cases  thererl 
cited. 

According    to   our    practice,    some  of  the! 
predicaments    provided   for  by   the  english] 
practice  did  not  occur;  for  by  it,  in  all  cai 
now,  as  in  all  cases  before  the  organizatioi 
of    the   courts   under   the  new  constitntion»| 
where  the  supersedeas,   writ  of  error  or  ap-^j 
peal  was  allowed  on  application  to  the  com 
of  appeals  or  a  judge  thereof,  the  errors  ai 
assigned  at  the  time  of  the  allowance  of  the|| 
supersedeas,    writ    of  error  or  appeal:  and 
had  our  practice  been    framed  in  strict  con->{ 
formity    to    the    english   practice,   no  scire 
facias  would  have  been  necessary  on  account 
of  the  death  of  either   party   after  the  case, 
got  into  this  court.     Our  practice  however, 
as  before  stated,  has  required  a  scire  faciasr] 
against  or  in  favour   of  the  executor  or  ad-' 
ministrator,    on    the    death   of   either    the 
plaintiff    or   defendant   in   error.     But  this 
must  necessarily  be   confined  to  those  cases^ 
in  which  it  is  practicable    to    sue   out  such' 
scire    facias,    and    admitted    of   exceptions, 
even    where    it   was    practicable,    as  in  the 
case  of  death  between  the  hearing  and  jndg*-! 
ment.     We  then  ascertain  that  the  objection 
to  proceeding   in    error  unless   there- 

524  *be  existing  parties,  legal  or  natural, 
at  the  time  of  hearing  and  judgment, 

is  not  insuperable. 


336 


I  ROB. 


Thb  Bank  op  Ai«bxandria  v.  Patton  and  Others. 


626,  62e 


The  extinction  of  one  of  the  parties  with- 
out any  legfal  representative  or  succession, 
wottld,  if  standing  alone,  forbid  further 
proceedings,  because  all  such  proceedings 
most,  from  the  very  fact  of  such  extinction, 
be  wholly  abortive.  And  were  this  case  so 
situated,  the  case  of  Rider  v.  The  Union 
Factory,  7  Leigh  154,  is  a  distinct  and  pre- 
cise authority  in  favour  of  the  motion.  But 
here  a  suggestion  is  made,  that  the  rights 
involved  in  this  case  passed  by  assignment 
to  living  persons  before  the  legal  extinction 
of  the  party  on  the  record,  and  that  if  this 
ease  be  proceeded  in,  and  those  rights  be 
sustained  by  the  judgment  of  the  court, 
such  judgment  will  not  be  abortive,  but  may 
be  enforced  by  and  for  the  assignees :  and 
the  question  is,  can  this  court  take  notice 
of  the  fact  of  assignment,  as  a  considera- 
tion to  influence  the  exercise  of  its  discre- 
tion to  proceed,  though  the  assignees  are 
oot  or  cannot  t>e  made  parties  by  scire 
facias? 

If  such  an  assignment  has  been  made,    I 
do  not  doubt  that  the  right,  legal  or  equita- 
ble, which  passes  to  the  assignees  by  it,  is 
in  no  degree  impaired    by    the    subsequent 
dissolution  of  the  corporation  that  made  the 
assignment.     As  such  a   right   may   be    in 
the  assignees  by  virtue  of  the  assignment, 
the  power  of  this  court  to  make  a  provisional 
enquiry  whether  the  fact  of  assignment  ex- 
ists, as  a  guide  for  its  action   on    the  ques- 
tion propounded  by  the  motion,  is  inherent 
in  the  very  nature  of   the   power  that  the 
motion  proposes  to  call  into  action ;  if  that 
fact  being  ascertained   should  influence  the 
exercise  of  the  discretion  to   which  the  mo- 
tion is  addressed,  provided  such  right  would 
be  jeoparded  by  one  course,  and  no  right  on 
either  side  be  compromised  by  the  other. 
Suppose   this   appeal    should    be   abated; 
then  the  error  (if  any)  in   the  decree 
525     of  the  court  below  is  not  open  *to  the 
correction  of  this  court,  and  the  coun- 
■el  on  neither  side   has  suggested    a    mode 
by  which  it  can  be  corrected,    or   the  judg- 
ment of  the  appellate  court  be  had  on  it.     I 
should  very  reluctantly  sanction  the  united 
propositions,  that  the   case  cannot  proceed 
here  without  revivor,    that   it  cannot  be  re- 
Tived   and   must    be   abated,    and  that  the 
error,  (if  any)  in  the  decree  cannot  be  cor- 
rected  by   any   proceedings   that  the  party 
whose   rights  are  or  may  be  affected  by  it, 
may   institute.     I#ook    to  the  consequences 
of  the  maintenance  of   these   propositions. 
They  leave  the  decree  of  the  court  below  in 
fall  vigour,   however  erroneous   it  may  be, 
and  deny  the  application   of   the  correcting 
hand   of   this   court,    or   any  other,  to  the 
error.     Suppose  the   decree   had  been  for  a 
large  sum  ^f  money   in    favour  of  the  then 
existing  but  now  dissolved  corporation,  and 
that  after  the  decree,    and   before   or   after 
the  allowance  of  the  appeal,  the  corporation 
still  existing  had  assigned  the  decree.     The 
dissolution  of  the   corporation   pending  the 
appeal   would   furnish  the  same  inexorable 
necessity    for   the  abatement  of  the  appeal 
as  now  exists.     Such  abatement  would  leave 
the  decree  in  force,  and  the  appellants  lia- 


ble to  be  charged  with  it  by  the  assignees, 
in  like  manner  as  though  no  appeal  had 
been  allowed :  the  decree  might  be  enforced 
at  the  instance  of  the  assignees,  and  the 
parties  charged  by  it  might  have  no  means 
of  correcting  the  error,  however  gross. 
Such  a  consequence  infers  the  unsoundness 
of  the  argument  or  pretension  that  leads  to 
it.  Without  saying  that  there  is  no  other 
remedy  to  protect  the  rights  that  may 
arise  out  of  the  suggested  assignment, 
against  the  effect  of  the  error  (if  there  be 
one)  in  the  decree,  the  most  compendious 
means  of  giving  that  protection  is  to  permit 
the  case  to  proceed  without  notice  of  the 
dissolution  of  the  corporation  appellant,  if 
that  be  within  the   power  of  the  court :  and 

I  am  satisfied  that  that  power  exists.* 
526  *The      other      judges       concurred. 

Whereupon  (the  fact  of  the  assign- 
ment by  the  bank  not  being  now  further 
controverted)  the  cause  came  on  to  be  heard 
upon  its  merits,  before  the  president  and 
judges  Brooke,  Allen  and  Baldwin, t  and 
was  elaborately  argued  by  C.  and  G.  N. 
Johnson  for  the  appellants,  and  Patton 
and  Harrison  for  the  appellees. 

*Note  by  the  reporter.    The  case  of  the  State  Bank 
of  North  Carolina  v.  Cowan  &c.,  8  Lelffh  288,  was  an 
action  of  debt  brouffht  by  the  bank,  in  which  the 
circuit  court  flrave  lud^ment  for  the  defendants, 
and  the  court  of  appeals  in  April  1837  reversed  that 
Judgment  and  rendered  judgment  for  the  bank. 
After  the  Judgment  of  the  court  of  appeals,  execu- 
tion issued  in  favour  of  the  bank  against  the  defend- 
ants   Cowan,  May,   Smith  and  Jones,   which  was 
levied  on  the  roods  of  May,  and  he  ffave  a  forth* 
cominff  bond  with  surety,   which  was  forfeited. 
When  a  motion  was  made  on  the  forfeited  forth- 
cominff  bond,  the  defendants  produced  evidence 
shevduflT  that  the  charter  of  the  bank  had  expired 
pending  the  appeal,  to  wit,  on  the  Ist  of  January 
1886,  and  on  this  sround  asked  the  court  to  quash 
the  forthcoming  bond,  and  the    execution  under 
which   it  was  taken.     But  it  appearing  that  the 
judgment  on  which  the  execution  Issued  was  entered 
in  the  circuit  court  on  the  12th  of  May  1887,  in  pur- 
suance of  the  judgment  of  the  court  of  appeals,  and 
that  the  execution  was  in  strict  conformity  to  that 
judfirment,  the  circuit  court  overruled  the  motion  to 
quash,  and  rendered  Judgment  on  the  bond.    On  a 
supersedeas  to  this  judgment,  the  court  of  appeals 
(Judges  Brookb,  Stanard  and  Allbn  concurring) 
reversed  the    judgment  of  the  circuit  court,  and 
entered  judgment    quashing    the    execution   and 
forthcoming  bond.    Baldwin,  J.,  dissented,  on  the 
ground  that  it  was  incompetent  to  the  defendants 
to  shew  that  the  charter  had  expired  at  a  period  an- 
terior to  the  judgment  of  the  court  of  appeals.    The 
three  other  judges,  not  reffardins:  that  judgment 
as  ascertaining  the  continued  existence  of  the  cor- 
poration at  its  date,  held  that  the  execution  issued 
illegally  In  favour  of  a  corporation  whose  charter 
was  shewn  by  the  evidence  to  have  expired.    This 
decision  was  in  May  1848,  and  the  case  will  be  foand 
under  the  name  of  May  &c.  v.  The  State  Bank  of 
North  Carolina,  in  reports  of  that  period. 

tJuDOB  Stanabd  had  been  counsel  for  the  appel- 
lees, and  was  unwilling'  to  sit  in  the  case  when  it^^ 
merits  Were  to  be  considered.— Note  in  Original 
Edition. 
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BALDWIN,  J.  The  appellants  seek  to 
set  aside  the  voluntary  settlement  made  by 
Robert  Patton  upon  his  wife  and  children ; 
and  claim  the  right  to  do  so  in  the 
527  ^character  of  subsequent  creditors, 
and  also  in  that  of  subsequent  pur- 
chasers. Let  us  iirst  examine  their  preten- 
sions as  creditors. 

In  the  case  of   Hutchison    and   others   v. 
Kelly,  ante,  p.  123,  I  had    occasion  to  ex- 
amine the  principles  upon  which,  under  the 
statute  against  fraudulent  alienations,  con- 
veyances are  treated  as  fraudulent  and  void 
in    regard   to   creditors;  and  to  express  the 
opinion,  that  the  statute   of   13    Elizabeth, 
ch.  5,  from  which  so  much  of  ours  as  relates 
to  that  subject  is  substantially  taken,  looks 
mainly  to  the   intent  with  which  the  act  is 
done,  and  if  that  be  fraudulent  avoids  it,  not 
only  as  against  creditors   who  are  actually, 
but   also   against   those   who  might  be  dis- 
turbed, hindered,  delayed  or  defrauded ;  thus 
treating  creditors  as   a  class  of  persons  en- 
titled to  the  protection  of  the   law,  and  em- 
bracing not  only  those  existing  at  the  time, 
but    moreover    subsequent    creditors:    that 
where    there   are   no  existing  creditors,  the 
fraudulent   intent,    if   conceived,    must  of 
course  be  prospective,  with  a  view  to  future 
indebtedness';    but     that      where    directed 
against  existing  creditors,    it  operates  also 
in  relation  to  those  subsequently  arising,  a 
fraudulent  intent  as  to  one  or  more  creditors 
being    fraudulent    as   to  all :  that  upon  the 
question    of   fraudulent    intent,    the  courts 
have  of   necessity    resorted    to   a  legal  pre- 
sumption arising  out  of  the  general  nature 
of  the  case,  and  to  marks  or  badges  of  fraud 
furnished  by  the  particular  circumstances: 
that  the  legal  presumption  is  founded  upon 
a  comparison    of   the   consideration  for  the 
conveyance,  with  that  which  constitutes  the 
just  claims  of  creditors;  and  though  volun- 
tary conveyances  are   not  mentioned  in  the 
statute,    their   true  character  and  effect  are 
necessarily  involved  in  its  application  :  and 
that    the    legal   presumption   of  an  alleged 
fraudulent  intent  arises  where  the  convey- 
ance   is    voluntary,  though   meritorious,  if 
the  grantor  be  indebted  at   the  time,  but  is 
only  prima  facie,  and  may  be  repelled 
528      or  confirmed  *by   the    particular   cir- 
cumstances of  the  case ;  but  is  rendered 
conclusive,  if  the  debts  be   unsecured,  by  a 
degree  of  indebtedness  amounting  to  or  ap- 
proaching  insolvency.     For  the   reasoning 
and  authorities  that   were   relied  on  to  sus- 
tain these  proposition s,  I  must  refer  to  the 
reported  case ;  and  I  recur  to  them  now  with 
the  view  of  ascertaining   how   far  they  are 
applicable  to  the  case  before  us. 

In  tbe  present  case,  it  will  be  seen  from 
an  inspection  of  the  bill,  that  it  does  not 
charge  a  fraudulent  intent  against  the 
plaintiffs  or  any  other  subsequent  creditors 
of  the  grantor;  nor  even  a  fraudulent  in- 
tent in  point  of  fact  against  his  creditors 
existing  at  the  time  of  the  settlement :  but, 
merely  averring  that  the  settlement  was 
voluntary,  and  made  when  the  grantor  was 
greatly  indebted,  relies  upon  the  supposed 
inevitable  conclusion,    that  in  point  of  law 


it  is  fraudulent  and  void  against  the  plain- 
tiffs and  all  his  other  creditors,  whether 
prior  or  subsequent  to  the  conveyance.  The 
bill,  moreover,  does  not  even  allege  that  the 
plaintiffs  have  in  fact  been  disturbed,  de- 
layed or  hindered  in  the  recovery  of  their  de- 
mand ;  and  all  the  circumstances  of  the  case 
shew  that  no  such  impediment  has  been  oc- 
casioned by  the  settlement  in  question.  Oa 
the  contrary,  the  delay  has  been  altogether 
voluntary  on  the  part  of  the  plaintiffs,  and 
occasioned  by  the  course  of  condnct  which 
they  have  thought  proper  to  pursne  in  rela- 
tion to  the  subject.  The  bill,  in  stating  the 
original  debt  to  the  plaintiffs,  goes  no  fur- 
ther back  than  the  27th  of  April  1811,  the 
date  of  the  deed  of  trust  executed  by  Pattoa 
and  wife  to  W.  Herbert,  to  secure  any  siiio 
or  sums  of  money  then,  or  which  thereafter 
might  be,  due  from  Patton  to  the  president 
and  directors  of  the  bank :  which  deed  con- 
veys the  Spring  bank  tract  of  land,  em- 
braced in  the  settlement  in  question,  and 
also  two  other  tracts  of  land,  one  of  them 
conveyed  to  Patton  by  Hepburn  in  April 
1809,  and  the  other  conveyed  to 
529  *him  by  Scott  and  others  in  June  18ia 
It  appears  from  the  recital  of  thia 
trust  deed,  that  the  bank  had  already  been 
secured  on  the  same  account,  bv  Pattoa's 
conveyance  in  trust  to  the  same  W.  Herbert, 
about  a  month  previously,  of  2000  doUan 
worth  of  stock  in  the  Farmers  bank  of  Al- 
exandria, and  other  property;  in  lieu  of 
which  he  was  permitted  to  substitute  the 
security  last  furnished. 

I  think  there  can  be  no  doubt,  that  at  the 
time  of  the  making  of  this  trust  deed  of  the 
27th  of  April  1811,  the  plaintiffs  had  notice 
of  the  deed  from  Patton  to   Sanderson    and 
Stewart,    and    the  deed  from  them  to  mrs. 
Patton  and  her  children,    the  former  of  the 
20th  and  the   latter  of  the    21st   of  March 
1807 ;  which  two  deeds  constitute  the  volun- 
tary settlement  now  impeached.     The  prop- 
erty,   real   and    personal,    which    was    the 
subject  of   that  settlement  had,  at  the  date 
of   the    trust   deed,    been   conveyed  to  the 
trustee  W.  Herbert,  by  an    absolute  deed  of 
the  10th  of  April  1811,  executed    by   Patton 
and    wife,    but    not   perfected  by  the  privy 
examination  of   the   latter,    which  deed  ex- 
pressly   refers   to   the  deed  from  Sanderson 
and    Stewart.     In  all  probability,  the  deed 
of  the  10th  of  April   was  intended  to  divest 
the  right  acquired  by  mrs.  Patton  under  the 
settlement,  in  order  that  it  might  be  recon- 
veyed  by  Herbert   to   Patton,    and   by  him 
conveyed  in  trust  for  the  bank ;  for  we  find 
that  such  a  reconveyance  was  made  by  Her- 
bert,   but    by   some  mistake  is  posterior  in 
date  to  the  trust  deed.    However  this  may  be, 
it  is  manifest  that  Herbert;  the  trustee,  had 
notice  of  the  settlement :  and  without  relying 
upon  the  legal  inference  from  that  fact,  of 
notice  to  the   bank,   the    fact    itself,  taken 
in  connexion  with  the  due    recordation  of 
the  deeds  of  settlement,  and  the  attestation 
of    them    by   several  eminent   professional 
gentlemen  of  the  town   of  Alexandria,  one 
of  whom  is  also  a  witness  to  the  trust  deed, 
renders  it   extremely  improbable   that  the 
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plaintiffs  were   ignorant  of  the  exist-  f 
530     ence  *of  those  deeds ;  r  nd  every  doubt  \ 
upon  the  subject  must   be  removed  bj 
the  silence  of   the   plaintiffs,   who  make  no 
pretence   of   such    ignorance   in  their  bill, 
though  it  would  have  been  a  material  cir- 
cumstance, if  the  voluntary  settlement  had 
been  concealed  from  them,  and  they  induced 
to  trust  the  grantor  upon  the  faith  of  prop- 
erty embraced  therein.  i 
The  bill  gives  no   information   of  the  in- 
termediate dealings  between    the   plaintiffs 
and  Patton,  from  the  date  of  the  trust  deed 
of  the  27th  of  April  1811,  until  the  procure- 
ment of  that  of  the  29th  of  September  1824, 
executed  by  Patton  and  wife  to  Colin  Auld 
and  Robert  J.  Taylor  as  trustees,  conveying 
the  same  property,    to  secure   the   amount 
therein  stated  to  be  due  from  Patton  to  the 
bank,    of   8920   dollars  60  cents  principal, 
with  some  interest.     After  this  delay  of  the 
plaintiffs  in  the   prosecution  of  their  origi- 
nal demand,  of  between    13  and  14  years,  a 
farther,  and,  I   would    think,    unusual  for- 
bearance for  a  bank  towards  its  debtor  was 
stipulated    by    the   terms  of  the  last  deed ; 
which  gave    indulgence  for  the  whole  debt 
for  three   years,    with  the  privilege  of  ex- 
tending it,  in  part,  to  seven,  by  paying  up 
one  third   at    the  expiration    of   the  three 
years,  and  one  half  of  the  remainder  at  the 
expiration  of  five.     This  new    indulgence, 
thus  made   the  subject  of  contract,  though 
granted    without    any    additional   security, 
was  not,  it  seems,    without  a  new  consider- 
ation intended  to  enure  to  the  benefit  of  the 
plaintiffs.     There    is    abundant    reason    to 
believe  it  was  connected   with  an  arrange- 
ment,   by    which    the  debtor  was  to  act  in 
concert  with  the  bank,   for  the    purpose    of 
getting  rid  of  any  future  adverse  claim  on 
the  part  of  the  grantees  in   the    settlement 
in  question.     It  will  be  seen    from  the  pro- 
visions of  the  last  incumbrance,  that  it  was 
not  contemplated   the   settlement  should  be 
wholly   avoided,   but  only  postponed  to  the 
lien   of   the  bank,  and  subject  to  that  lien, 
rendered  more  effectual  to   the   gran- 
531     tees;  for  it  was  ^stipulated,  that  Pat- 
ton and  his  wife,  and  their  representa- 
tives, should  retain  possession  and  receive 
the  rents  and    profits   of   the   property  con- 
veyed, without  account,  ^'according  to  their 
respective    interests  therein   at  the  time  of 
the  execution  of  this  deed;"  and  also  that 
no  sale  should  be  made   of  the  Spring  bank 
tract  of   land    (the    one    embraced    in    the 
deeds  of   settlement)    until    the   other  two 
tracts  should  have  been   first  sold,  and  the 
proceeds  thereof  ascertained   to    be  insuffi- 
cient; and  moreover   that    if   Patton  or  his 
executors  &c.  should,    at    any   time    before 
sale  made,  pay  off  the  whole  amount  of  the 
debt  &c.  or  if  the   same   should    be    raised 
from  the  sale  of  the  other  tracts,  or  in  part 
60  raised,  and  mrs.    Patton    or   any   of  her 
children,  or  any  one  in  their  behalf,  should 
pay  the  balance  which  should  be  due  to  the 
bank,  then  that  the  trustees  should  thence- 
forth hold  the  Spring  bank  tract  to  the  sole 
iind  separate   use   of   mrs.    Patton  for  her 
life,  free  from  the  power  and  control  of  uer 


husband,  and  after  her  death  to  the  use  of 
the  children  of  herself  and  her  husband, 
with  a  power  of  appointment  on  her  part  of 
their  respective  interests. 

This    suit    was    instituted   on   the  22d  of 
March  1825,  about   six  months  after  the  ex- 
ecution of  the  last  trust  deed,  and  two  years 
and    six    months    before   the   expiration  of 
the  stipulated   forbearance.     The   bill   con- 
tains no  specific  prayer,  for   the  sale  of  the 
property  by  a  decree  of  the  court.     Though 
it  states  that  '^the  just  claim  of   the  plain- 
tiffs to  have  the  tract  of  land  called  Spring 
bank    subjected    to    the   payment   of    their 
debt,    is   resisted  on  the  ground  that  it  had 
been  previously   conveyed"  by  the  deeds  of 
settlement,  it  does  not   state  by  whom  such 
resistance  is  made,  or  that  any  obstacle  is 
thereby  presented  to  the  enforcement  of  the 
trust  by  the  trustees.     If  it  were  proper  to 
infer  such  an  obstacle  from  that  loose  state- 
ment, as  existing  in  regard  to    the  Spring 
bank  tract,  none  such  could  have  existed  in 
relation  to  the  other  two    tracts,    and 
532      no  reason    is  assigned  *for   not   sub- 
jecting them  to  sale   in    the    first  in- 
stance,   nor    is    it   alleged    that   those  two 
tracts  were  notof  sufficient  value  to  produce 
the  amount  due,  or  that  Patton  had  refused 
or  was  unable  to  make  payment,  or  that  any 
legal  measures  had  been  resorted  to  for  the 
purpose  of  coerping  it.     And    the  only  spe- 
cific   prayers    in     the    bill    (besides    those 
merely  formal)  are,  that  Patton  may  say  in 
his  answer,  **  whether  the  deed  of   the   21st 
of    March    1807,    from    himself    to    James 
Sanderson    and    William   Stewart,   was  not 
entered  into  without  consideration,  and  with 
a  view  to  have  the   property    therein    men- 
tioned settled  upon  his  wife   and   children ; 
and  whether  at  the  date  of  that  deed  he  was 
not  largely  indebted  to  many   persons:  and 
that    the    said    deed,    and   the  deed   of  the 
same   date    from    the    said   Sanderson    and 
Stewart    to   mrs.    Ann   Clifton  Patton  and 
her   children,    may   be  decreed,  as  against 
your  complainants,  who   are   both  creditors 
and    purchasers,    fraudulent    and    null  and 
void ;  and  that  the  land  called  Spring  bank 
may  be  made  or  left  subject  to  the  just  and 
legal  lien  and  incumbrance,  which  the  bank 
of  Alexandria   or  your  complainants   have 
upon  it." 

Thus  it  will  be  seen  that  the  obiect  of 
the  suit  was  not  to  coerce  \  ay  men  t  of  the 
debt,  but  to  render  the  incumbrance  there- 
for paramount  to  the  title  of  the  grantees 
in  the  settlement.  This  was  not  in  coniSict 
with  the  individual  interest  of  the  grantor; 
and  on  the  other  hand  he  could  not,  either 
at  the  date  of  the  incumbrance  or  in  the 
progress  of  the.  cause,  resist  the  wishes  of 
the  bank  on  this  subject,  without  forfeiting 
all  claim  to  further  forbearance,  though  he 
might  hope  that  an  extended  indulgence 
might  enable  him  to  relieve  himself  from 
his  difficulties,  without  ultimate  injustice 
to  his  family.  We  see  from  the  bill,  drawn 
with  a  studied  avoidance  of  offensive  im- 
putations, that  the  plaintiffs  sought  to  ob- 
tain from  him  an  admission  which  they 
I  thought     would    subserve    their    purpose; 
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533  and  his  ^answer  shews  that  they  were 
not  disappointed.  He  does  admit  in 
his  answer  (filed  for  himself  and  wife)  that 
at  the  date  of  the  voluntary  settlement, 
"he  did  owe  sundry  debts,  some  of  them  of 
considerable  amount;"  an  admission  too 
broad,  as  will  be'  presently  seen,  for  the 
facts  of  the  case,  and  against  the  making 
of  which  he  was  warned  by  the  witness 
Sanderson,  who  swears  that  he  was  well 
acquainted  with  his  circumstances  at  that 
period,  and  that  he  told  him,  that  if  called 
Qpon  as  a  witness,  he  would  have  to  con- 
tradict him.  An  answer  was  moreover  pro- 
cured from  a  guardian  ad  litem  for  the 
infant  grantees,  who  had  been  appointed 
on  the  motion  of  the  plaintifiPs,  which  is  of 
an  extraordinary  character;  for  the  drift  of 
it  is  to  impugn  rather  than  sustain  the 
rights  of  those  defendants. 

This  state  of  the  case  was  quite  un- 
favourable to  the  grantees,  and  no  active 
defence  was  made  on  their  part  until  the 
death  of  Patton,  when  a  new  aspect  was 
given  to  the  cause.  The  guardian  ad  litem 
was  removed  by  an  order  of  the  court,  and 
mrs.  Patton,  then  sui  juris,  appointed 
in  his  stead ;  and  she  was  permitted  to  an- 
swer de  novo,  as  well  for  herself  as  the  in- 
fant defendants:  and  mrs.  Mason,  the  only 
adult  amongst  the  children,  and  who  had 
formerly  answered  with  her  husband,  by 
leave  of  the  court  filed  her  separate  answer. 
And  the  parties,  for  the  first  time,  proceeded 
to  the  examination  of  evidence. 

The  foregoing  views  have  not  been  pre- 
sented for  the  purpose  of  shewing  that  if 
the  plaintiffs  have  made  out  their  case  upon 
the  merits,  by  establishing  the  settlement 
of  1807  to  be  fraudulent  and  void  against 
the  creditors  of  the  grantor,  relief  should 
be  denied  them  because  of  a  defective 
structure  of  ^heir  bill,  or  of  the  course  of 
conduct  they  have  pursued,  either  before 
or  since  the  institution  of  this  suit.  My 
purpose  has  not  been  to  go  into  the  consid- 
eration of  any  such  questions ;  but  merely 
to   deduce,    from    the   facts   I  have  stated, 

the  two  following  propositions: 
534  *1.  The  plaintiffs  not  having  charged 
in  their  bill  that  the  settlement  was 
made  with  a  fraudulent  intent  in  point  of 
fact,  they  must  prove  the  averments  relied 
on  by  them  as  warranting  the  conclusion 
that  the  transaction  was  fraudulent  and 
void  by  intendment  of  law;  and  instead  of 
relying  upon  a  prima  facie  presumption 
from  mere  indebtedness,  to  throw  the  bur- 
then of  proof  on  the  opposite  party,  ought 
to  establish  such  an  extent  of  indebtedness 
and  inadequacy  of  resources,  as  will  serve 
to  shew  that  the  grantor,  at  the  time  of  the 
settlement,  was  in  a  condition  amounting 
to  or  approaching  insolvency. 

2.  The  plaintiffs  having  notice  of  the  vol- 
untary settlement,  and  instead  of  resorting 
to  legal  proceedings  for  the  purpose  of 
placing  themselves  in  an  attitude  to  com- 
plain of  being  delayed,  hindered  or  de- 
frauded thereby,  (Col man  v.  Croker,  1  Ves. 
jun.  160,)  having,  by  taking  their  first  in- 
cumbrance,   assumed    the   settlement  to  be 


fraudulent;  and  instead  of  proceeding  to 
enforce  that  incumbrance,  as  they  were  au- 
thorized by  its  terms  to  do,  within  a  rea- 
sonable time,  so  as  to  give  those  claiming 
under  the  settlement  an  opportunity  to  as- 
sert and  prove  its  validity,  having  contin- 
ued to  indulge  and  deal  with  the  grantor  for 
a  number  of  years ;  and  having  thereafter 
taken  a  second  incumbrance  on  the  same 
property,  by  which  they  t>ound  themselves 
to  extend  still  further  forbearance;  and 
having,  by  a  combination  with  the  grantor, 
enlisted  him  against  the  interests  of  his 
own  family,  whose  disabilities  required  bis 
protection ;  these  circumstances  furnish  a 
strong  presumption  against  the  pretensions 
of  the  plaintiffs,  which  ought  to  be  over- 
come by  unobjectionable  and  plenary  proofs 
on  their  part. 

If  these  propositions  be  correct,  the  merits 
of  the  plaintiffs'  cause,  in    their   character 
of  creditors,  will  require  but  a  brief  consid- 
eration.    Let  us  first  dispose  of  the  admis- 
sions in  the  pleadings   on  the  part  of 
535      the  defendants.    *If   the   admissions 
in  the   answer  of  Patton  be  evidence 
against  his  grantees,  as   to  which,  in  such 
a  case  as  this,  I  express   no  opinion,  still  I 
can    give    no    weight   to  them,  for  reasons 
already  suggested.     As  to  the   separate  an- 
swer of  mrs.  Mason  and  the  previous  joint 
answer   of    herself   and   husband,  they  put 
the  most  material  allegations  of  the  bill  in 
issue.     But  there  is  an  admission  in  the  an- 
swer of  mrs.    Patton,    filed   for  herself  and 
as  guardian  ad  litem  for  the  infant  defend- 
ants,   which    seems    to   require    a   carsoiy 
notice.     After   denying    that    her  husband 
was  involved  in  debt  at  the  time  of  the  set- 
tlement, and  alleging  on  the  contrary   that 
he  was    in   unembarrassed   and  prosperous 
circumstances,  and  able  to  meet  all  his  en- 
gagements, she  admits  that  he  owed  at  that 
time  a  debt  to  John  Laird   of   Greorgetown, 
on  which  a  balance  still  remained  due,  in- 
cluding   interest,     of    about    1200    dollars. 
This    admission    she   does   not    profess  to 
make  on  her  own  personal   knowledge,   and 
we  need  not  enquire  how  far  it  was  correct; 
for   though    it    might    conclude   her  in  her 
lifetime,    and   her  representatives  after  her 
death,  it  could  not  affect  the  other  grantees, 
as  they  do  not  claim  under  her ;  and  it  can- 
not be  used  against  them   as  having   been 
made    by    their   guardian   ad   litem,  for  no 
rule  is  better  settled    than   that  an  answer 
of  an  infant  by   guardian   cannot    be  read 
against    him    at    all,    for   any    purpose.    2 
Madd.  Ch.  Pract.  278;  Mitf.  Plead.  314,  315; 
1  Stark.  Ev.  Pt.  II.  p.  278. 

Let  us  now  briefly  advert  to  the  evidence 
which  has  been  examined  in  relation  to  the 
degree  of  the  grantor's  indebtedness,  and 
the  extent  of  his  resources.  And  it  is  re- 
markable that  the  testimony  establishes 
only  a  single  debt  as  due  from  him  at  the 
date  of  the  settlement,  to  wit,  a  debt  of 
;f678.  11.  sterling  money,  to  the  above  men- 
tioned John  Laird.  It  was  material  for  the 
plaintiffs  to  prove,  if  they  could,  not  only 
that  this  debt  was  subsisting  at  the  date  of 
the    voluntary    settlement,    but   that  it  has 


340 


I  ROB. 


Thb  Bank  of  Ai^bxandria  v.  Patton  and  OthBrs.   636,  537,  638,  539 


eyer  since  continued ;  for  their  right 
536  to  impeach  *the  settlement  depended, 
tinder  the  circumstances  of  the  case, 
upon  the  question  whether  it  was  fraudulent 
and  void  against  creditors  then  existing. 
Now,  if  it  was  fraudulent  and  void  against 
such  creditors,  though  it  follows  that  it 
would  also  be  liable  to  be  so  treated  by  sub- 
sequent creditors,  and  that  the  mere  fact  of 
the  debtor  afterwards  paying  off  the  de- 
mands of  the  former  would  not  render  the 
transaction  valid  as  to  the  latter,  yet  it 
would  be  a  circumstance  entitled  to  weight 
upon  the  question  of  fraud.  That  the  debt 
to  Laird  remained  unpaid,  if  such  was  the 
fact,  the  plaintiffs  had  not  only  the  com- 
plete power  to  prove,  but  it  lay  directly  in 
their  way  to  prove  it;  for  they  examined 
I^ird  as  a  witness  in  their  behalf ;  and  he 
deposed  that  Patton  owed  him  about  the 
year  1806,  and  several  years  afterwards,'  the 
debt  above  mentioned.  But  there  they 
suffered  the  examination  to  rest;  and  the 
reasonable  inference  from  his  deposition 
surely  is,  that  the  debt  was  in  some  way 
discharged,  some  years  after  1806 ;  the  more 
especially  when  we  couple  with  his  evidence 
the  presumption  arising  from  the  great 
lapse  of  time,  and  his  failure  to  assert  a 
demand.  It  is  not  easy  to  account  for  the 
language  of  his  deposition,  and  his  quies- 
cence, but  by  the  supposition  that  the  debt 
has  been  either  paid  or  secured  to  him. 
8ttch  may  not  be  the  fact,  but  it  is  the  legit- 
imate deduction  from  the  evidence,  which 
cannot  be  repelled  by  the  admissions  above 
noticed. 

But  if  it  were  even  granted  that  the  debt 
to  Laird  still  remains   unsatisfied,   the  evi- 
dence is  far  from  establishing  that  Patton 
was  at  the  time  of  the  settlement  insolvent 
or  greatly  embarrassed  in  his  circumstances. 
On  the  contrary,  I  think    it   is  proved  that 
be  was  then,  and   for  several   years   after- 
wards, able  to  meet  all   his   engagements; 
the  owner   of   property    to    a  considerable 
amount;  in  good  credit  and  extensive  busi- 
ness; having  the  command   of  large  sums 
of    money;    and     unindebted     except     to 
mr.  Laird,  who   would  seem   to  have 
537     *been  a  most  indulgent  and  even  care- 
less creditor.     The  plaintiffs  have  in- 
troduced  a    good    deal  of  evidence,  for  the 
most  part  of  a  loose,    indirect,  and  unsatis- 
factory  description,    tending  somewhat  to 
shew  that  the  grantor,    from   the  nature  of 
his  engagements  and  connexions  in  busi- 
ness, had  reason  to  apprehend   a  disastrous 
tarn  in  his  affairs;  from  which  it  has  been 
argued   that   the  purpose  of  the  settlement 
was  to  make  some  provision  for  his  family 
and  himself  against  the  misfortunes  which 
afterwards  fell  upon  him.     But  this  evidence 
is  too  vague  and  inconclusive  to  justify  the 
imputation    of    fraud,    the   more  especially 
upon  a  bill  which  charges  no  fraudulent  in- 
tent in   point   of   fact.     And  though  there 
are  circumstances  in    the   matter,  the  man- 
ner and  the  details  of   the   settlement,    cal- 
culated to  attract  the  vigilance  of  suspicion, 
and  which    have   been    laid    hold   of    and 
handled   by   the   appellants'    counsel    with 
great  address   and    ability,    they    will    be 


found  upon  examination  to  be  more  impos- 
ing than  substantial.  It  is  manifest  that 
there  was  no  secret  trust  in  favour  of  the 
grantor,  nor  even  an  immediate  benefit  se- 
cured to  the  grantees;  and  no  disguise  as 
to  the  nature  and  effect  of  the  conveyances. 
The  deed  to  Sanderson  and  Stewart  was 
avowedly  without  consideration,  and  merely 
to  avoid  the  formal  difiBculty  of  a  direct 
conveyance  from  the  husband  to  the  wife; 
and  their  conveyance  to  her,  being  without 
the  intervention  of  a  trustee,  of  course  sub- 
jected the  property,  during  the  marriage, 
to  the  marital  rights,  dominion  and  control 
of  the  husband,  and,  to  the  extent  of  her 
estate  in  the  subject,  to  the  legal  process  of 
his  creditors.  His  continuance  in  posses- 
sion was  not  inconsistent  but  perfectly  com- 
patible with  the  title;  and  the  use  and 
enjoyment  of  the  property,  even  of  those 
portions  of  it  which  would  necessarily  be 
consumed  in  the  use,  (subordinate  however 
to  the  remedies  of  his  creditors)  was  a 
legitimate     incident    of    his    limited 

538  ^interest.     In  this  respect  the  case  of 
Parker  v.  Proctor,  9  Mass.    Rep.  393, 

was  far  stronger  than  this ;  for  there  the 
continuance  in  possession  of  the  grantor, 
he  being  the  father  and  natural  guardian 
of  the  infant  grantee,  was  not  considered 
indicative  of  fraud,  though  otherwise  in- 
consistent with  the  terms  of  the  deed.  The 
circumstance,  therefore,  that  the  deed  was 
to  the  wife  and  children,  instead  of  a  trus- 
tee for  them,  is  not  a  mark  of  fraud,  but 
the  reverse ;  since  if  a  fraud  was  contem- 
plated, it  must  have  been  in  securing  the 
property  to  the  grantor's  family  after  his 
death,  against  his  creditors,  without  inter- 
mediate advantage  to  himself;  a  design 
which,  though  not  impossible,  must  be  ad- 
mitted to  be  of  but  rare  occurrence.  A  cir- 
cumstance, moreover,  not  without  its 
weight  in  estimating  the  fairness  of  the 
transaction,  is  the  due  and  prompt  recorda- 
tion of  the  deeds,  (Sexton  v.  Wheaton,  8 
Wheat.  251),  besides  the  attestation  of  them 
by  highly  intelligent  and  respectable  wit- 
nesses; thereby  precluding  the  idea  of  in- 
tended concealment. 

The  foregoing  views  of  the  question  have 
led  me  to  the  conclusion,  that  the  preten- 
sions of  the  plaintiffs  in  their  character  of 
creditors  cannot  be  sustained.  It  remains 
for  me  to  notice  their  pretensions  in  the 
character  of  purchasers. 

The  plaintiffs,  as  incumbrancers,  can 
stand  upon  no  higher  ground  than  absolute 
purchasers  who  have  paid  a  full  considera- 
tion and  received  a  direct  conveyance  of  the 
property.  There  is  no  charge  in  the  bill 
that  they  were  induced  to  become  incum- 
brancers by  the  fraud  of  Patton,  or  that 
they  had  not  notice,  at  the  time,  of  the  set- 
tlement he  had  made  upon  his  wife  and 
children.  The  naked  question  is  therefore 
presented  to  this  court,  for  the  first  time, 
whether  a  voluntary  conveyance  of  that 
kind  is  fraudulent  and  void  in  regard  to  a 
subsequent  purchaser  for  valuable  consider- 
ation, who  had  notice  thereof  at  the  time 
of  his  purchase. 

539  *Our    statute     against     fraudulent 
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alienations  is  contained  in  the  2d  sec- 1 
tion  of  the  *^act  to  prevent  frauds  and 
perjuries,"  1  R.  C.  p.  372,  ch.  101,  and  is  a  j 
condensation  into  one  joint  enactment,  of  > 
the  most  important  provisions  as  well  of 
the  statute  27  Eliz.  ch.  4,  in  regard  to 
purchasers,  as  of  the  statute  13  Kliz.  ch.  5, 
in  regard  to  creditors.  In  the  construction 
however  of  our  statute,  it  must  be  consid- 
ered distributively ;  there  being  material 
points  of  distinction  arising  out  of  the 
difference  between  the  two  subjects,  to  wit, 
frauds  against  creditors  and  frauds  against 
purchasers.  Fraudulent  conveyances  in' 
relation  to  purchasers  must  in  the  nature 
of  things  be  exclusively  prospective,  as 
they  cannot  be  directed  against  existing 
interests,  but  only  against  those  thereafter 
to  arise.  The  indebtedness  of  the  grantor 
at  the  time  of  the  conveyance  is,  as  we 
have  seen,  a  material  circumstance  in  ref- 
erence to  even  subsequent  creditors.  But 
I  regard  it  as  wholly  immaterial  in  refer- 
ence to  subsequent  purchasers.  There  is, 
it  is  true,  a  dictum  of  lord  Mansfield  to  the 
contrary  in  Doe  v.  Routledge,  Cowp.  713; 
and  in  Holcroft's  case,  Dyer  294,  in  note, 
(cited  in  Atherley  on  Marriage  Settlements, 
p.  199,  note  1),  the  circumstance  of  the 
grantor's  freedom  from  indebtedness  is 
relied  on ;  and  so  that  idea  is  expressed  in 
Style  446,  (cited  in  9  E^ast  63, )  and  is  adopted 
by  baron  Gilbert  in  his  law  of  Evidence,  p. 
307.  But  a  moment's  reflection  will  serve 
to  shew  that  the  grantor's  indebtedness 
can  only  be  material  in  regard  to  creditors ; 
for  a  fraudulent  purpose  against  them  can 
have  no  connexion  with,  or  tendency  to 
promote,  a  fraudulent  purpose  against  a 
subsequent  purchaser.  Besides,  the  reason 
why  a  voluntary  conveyance  is  ever  re- 
garded as  fraudulent  against  creditors, 
is,  that  it  withdraws  the  grantor's  property 
from  their  preeminent  demands;  whereas 
the  grantor  owes  no  duty  to  a  purchaser 
till  the  relation    between   them     is   about 

to     arise;    and   then    his  only  duty 
540      is  to   abstain   *from   selling   to   him 

what  he  had  previously  conveyed 
away  to  another.  It  is  the  violation  of 
this  duty  which  constitutes  the  fraud 
against  a  subsequent  purchaser;  and  not' 
the  mere  intent  with  which  the  voluntary 
conveyance  is  made ;  for  though  that  is  a 
prominent  matter  in  the  statute,  it  is 
obviously  idle  unless  it  be  accomplished, 
as  there  must  be  a  purchaser  to  be  de- 
frauded, as  well  as  an  intent  to  defraud ; 
which  concurrence  amounts  to  actual  fraud. 
Thus,  according  to  my  reading  of  the 
statute,  the  purchaser  must  be  actually  de- 
frauded ;  and  how  that  can  be  where  he  has 
notice  of  the  prior  voluntary  conveyance, 
is  altogether  beyond  my  conception.  Quod 
non  decipitur  qui  scit  se  decipi,  is  a  maxim 
of  law,  as  well  as  of  common  sense;  and 
the  disregard  of  it  by  the  expounders  of  the 
law  can  result  in  nothing  but  unqualified 
mischief.  What  protection  can  it  afford  to 
a  purchaser  with  notice,  to  avoid  the  pre- 
vious conveyance,  except  against  the 
consequences  of  his  own  officious  intermed- 


dling? Was  that  the  mischief  intended  to 
be  provided  for?  Most  assuredly  not. 
The  spirit  of  the  statute  is  to  set  aside  con- 
veyances by  which  subsequent  purchasera 
are  deceived,  and  would  otherwise  be  in- 
jured ;  and  such  is  the  fair  import  of  its 
language.  It  was  enough  to  make  void  the 
accomplishment  of  a  fraudulent  design  on 
the  part  of  the  vendor,  directed  against 
the  purchaser,  and  to  sacrifice  to  that  ob- 
ject the  rights  of  the  voluntary  grantee, 
however  innocent  of  all  participation  in 
the  covinous  purpose.  In  this  result  the 
statute  goes  beyond  the  common  law.  which 
recognized  a  conveyance  to  an  innocent 
grantee,  if  made  for  a  good  consideration, 
such  as  natural  affection,  as  paramount  to 
the  claim  of  a  subsequent  purchaser  for  a 
valuable  consideration,  though  without 
notice.  But  it  goes  no  further.  It  could 
never  have  been  contemplated  to  sacrifice 
the  innocent  grantee,  without  necessity,  to 
protect  a  purchaser  who  could  only  be 

541  injured    *by    his   own    folly    or    his 
own   injustice.      As   to    a    purchaser 

without  notice,  the  deceitful  act  of  conceal- 
ing   the    previous     voluntary    conveyance 
may  well  be  referred    back   to  an   original 
fraudulent  design  on  the  part  of  the  vendor 
when    he  made   the  conveyance :  but  when 
there  is  no  effectual   concealment,    there  is 
no  room  for  such   relation ;  and  if  the  con- 
veyance  be   held  void,  it  must  be  upon  the 
idea  that  the  statute  was  directed  not  only 
against   all    fraudulent,    but     against    all 
voluntary   conveyances,    however  fair  and 
meritorious,  and  was  intended  to  enable  the 
grantor  to  revoke  his  grant  at  pleasure,  by 
means  of  a  combination  with  a  subsequent 
purchaser.     If  such  had  been  the    intent  of 
the  legislature,  why  was  it  not  directly  ex- 
pressed,  instead  of  leaving  so  important 
and  comprehensive  a  provision   to  a  vague 
and     circuitous    implication?      And    why 
should  the  courts   strain   the  words  of  the 
enactment,  upon  the  imagination  of  a  pol- 
icy   not  only  absurd  but   mischievous?    It 
is  easy  to  perceive  that  the  effect  of  such 
a  construction  is  to  defeat  the  just  expecta- 
tions of  innocent  grantees,   and  of   their 
families  and  creditors,  and  to  destroy  their 
vested  rights  and  lawful  enjoyment,  when- 
ever the  grantor,  from  passion  or   caprice, 
or  the  undue  influence  or  improper  prac- 
tices of  others,  may  be  induced  to  recall  the 
provision    or  advancements  he  has  made, 
not  only  upon  a  meritorious  consideration, 
but  in  obedience   to  a  sacred  duty.    I  ast 
not  prepared  for  such  a  result,  unless  driven 
to  it  by  an   irresistible  pressure  of  author- 
ity. 

The  precise  proposition,  be  it  observed^ 
which  we  are  called  upon  to  decide  is,  that 
a  voluntary  settlement  of  real  estate,  made, 
without  actual  fraud,  by  the  grantor  upon 
his  wife  and  children,  is  by  operation  of 
the  statute  to  be  deemed  conclusively  fraud- 
ulent and  void,  against  a  subsequent 
purchaser  from  him  for  a  valuable  con- 
sideration, with  full  notice  of  the  prior 
conveyance.      The  negative    of  this 

542  proposition,    as  remarked    *by    lord 
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Bllenborotifi^h  in  Doe  y.  Manning,  9 
Kast  63,  where  he  reviews  the  cases,  is  ex- 
pressed in  some  of  those  nearest  to  the 
statute  of  27  Elizabeth,  but  the  affirmative 
has  been  held  by  numerous  decisions,  and 
must  now  be  regarded  as  the  settled  doc- 
trine of  the  english  courts ;  though  a  con- 
struction condemned  by  lord  Mansfield  in 
Doe  V.  Rontledge,  Cowp.  705,  and  opposed 
to  the  opinions  of  lord  Hale,  lord  Rolle, 
chief  baron  Gilbert  and  chief  justice  £yre, 
as  observed  by  Spencer,  J.,  in  Verplank  v. 
Sterry,  12  Johns.  555,  and  which  is  disap- 
proved, though  submitted  to,  by  lord  Ellen - 
borough,  lo^  Thurlow,  and  sir  James 
Kanslield,  (Doe  v.  Manning,  above  cited ; 
Bvelyn  v.  Templar,  2  Bro.  C.  C.  149,  and 
Doe  V.  Martyr,  4  Bos.  &  Pul.  N.  R.  335, ) 
and  controverted  by  several  respectable 
writers ;  1  Fonbl.  E«q.  280,  n. ;  Atherley  on 
Marriage  Settlements,  p.  1%,  197,  196. 
An  examination  of  the  cases  will  serve  to 
shew,  that  while  the  weight  of  authority 
decidedly  sustains  the  affirmative  construc- 
tion, it  strongly  impugns  its  correctness; 
for  in  most  if  not  all  the  latter  cases,  the 
judges  yield  merely  to  what  they  consider 
the  current  of  adjudication,  and  though 
without  a  struggle,  yet  not  without  evident 
disapprobation  or  regret.  The  ruling  mo- 
tive with  them  is  entitled  to  commendation : 
they  are  unwilling  to  disturb  an  estab- 
lished error,  lest  by  so  doing  they  should 
disturb  the  titles  to  estates.  I  think  we 
may  safely  refuse  to  adopt  it,  for  the 
like  reason.  In  Virginia,  so  far  as  my  in- 
formation extends,  there  is  no  reason  to 
apprehend  that  any  estates  are  held  by  so 
frail  a  tenure  as  the  exx>ectation  of  the 
adoption  of  an  unreasonable  and  unjust 
principle,  which  has  never  yet  received  the 
sanction  of  our  judicial  tribunals,  nor  the 
approbation  of  the  legal  profession.  The 
structure  of  our  society  and  the  habits  of 
our  people  have  led  to  the  surrender  and 
distribution  by  jmrents,  while  living,  of 
portions    of   their   estates    amongst    their 

children ;  and  when  these  are  perfected 
543      by  conveyances  *duly  registered,  the 

grantees  become  known  to  the  world 
as  both  ostensible  and  real  owners  of  the 
|Rt>perty,  enjoying  all  the  rights  and  inci- 
dents of  ownership.  This  state  of  things 
would  be  most  mischievously  affected,  both 
retroactively  and  prospectively,  by  the  es- 
tablishment of  the  doctrine  in  question: 
whereas  in  England  the  evil  has  been 
greatly  mitiirated  by  the  practice  of  mar- 
riage settlements,  in  our  country  as  yet 
almost  unknown.  It  is  difficult  to  believe 
that  our  legislature,  when  they  were  en- 
gaged in  1785,  shortly  after  the  consumma- 
tion of  our  independence,  in  condensing 
and  abridging  the  english  statute,  thought 
they  were  adopting  a  construction  of  it  not 
then  established  by  the  english  courts ;  the 
more  especially  when  we  find  that  by  the 
omission  of  the  preamble,  and  part  of 
the  enacting  clause,  they  have  stricken  from 
the  advocates  of  the  affirmative  proposition 
their  most  plausible  argument,  by  which 
the  latter  have   made   the   proviso  to  mean 


directly  the  contrary  of  what  it  expresses. 
The  proviso  of  the  statute  27  Elizabeth, 
and  of  our  statute,  excepts  out  of  the  opera- 
tion of  the  act  conveyances  made  **for  a 
good  consideration  and  bona  fide,"  while 
the  preamble  of  the  english  statute  speaks 
of  purchases  for  money  or  other  good  con- 
sideration, and  the  enacting  part  declares 
that  fraudulent  conveyances  shall  be  void 
against  purchasers  for  money  or  other  good 
consideration.  And  from  this  it  has  been 
argued  (see  Atherley  on  Marriage  Settle- 
ments 190,  191),  that  by  the  words  ''good 
consideration'*  in  the  proviso  must  be  un- 
derstood valuable  consideration.  I  need  not 
consider  the  weight  of  this  argument,  which 
makes  the  proviso  a  mere  nullity.  It  is 
enough  for  our  purpose,  that  it  has  no 
foundation  to  rest  upon  in  our  statute. 

The  decisions  of  the  english  courts  since 
our  separation   from    the  mother  country, 
though    entitled   to   great  respect,   are  not 
obligatory    here.     The  cases  prior    to    that 

period  are  certainly  not  in  harmony; 
544      and  Spencer,  J.,  ^states,  in  Verplank 

V.  Sterry,  12  Johns.  555,  (though  in 
opposition  to  the  idea  of  chancellor  Kent, 
as  reported  in  the  case  from  the  court  below 
under  the  name  of  Sterry  v.  Arden,  IJohns. 
Ch.  R.  270,)  that  the  preponderance  in 
weight  and  number  is  decidedly  adverse  to 
the  doctrine  which  now  prevails  in  the 
courts  of  Westminster  hall.  However  that 
may  be,  in  Cathcart  Ac.  v.  Robinson,  5 
Peters  264,  chief  justice  Marshall,  deliver- 
ing the  opinion  of  the  court,  says:  *^ There 
is  some  contrariety  and  some  ambiguity  in 
the  old  cases  on  the  subject ;  but  this  court 
conceives  that  the  modern  decisions  es- 
tablishing the  absolute  conclusiveness  of 
a  subsequent  sale  to  fix  fraud  on  a  family 
settlement  made  without  valuable  consider- 
ation— fraud  not  to  be  repelled  by  any  cir- 
cumstances whatever — go  beyond  the  con- 
struction which  prevailed  at  the  american 
revolution,  and  ought  not  to  be  followed. 
The  universally  received  doctrine  of  that 
day  unquestionably  went  as  far  as  this: 
A  subsequent  sale  without  notice,  by  a 
person  who  had  made  a  settlement  not  on 
valuable  consideration,  was  presumptive 
evidence  of  fraud,  which  threw  on  those 
claiming  under  such  settlement  the  burthen 
of  proving  that  it  was  made  bona  fide. 
This  principle,  therefore,  according  to  the 
uniform  course  of  this  court,  must  be 
adopted  in  construing  the  statute  of  27 
Elizabeth  as  it  applies  to  this  case."  Let 
this  last  proposition  be  conceded,  though  I 
express  no  opinion  how  far  a  purchaser 
might  be  affected  by  a  culpable  negligence 
in  not  searching  the  registry,  especially 
when  coupled  with  open  possession  on  the 
I)art  of  the  grantee ;  sMU  it  can  avail  the 
appellants  nothing  in  the  present  case. 
Apply  the  presumption  to  the  appellees 
here;  and  if  my  views  are  correct,  it  is 
completely  repelled  by  the  fact  of  actual 
notice  on  the  part  of  the  appellants  when 
they  took  their  incumbrances. 

For  the  reasons  above    stated,  I    am   of 
opinion     that     the     appellants    have    not 
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545  sustained  their  pretensions,  ^whether 
in  the  character  of  creditors,  or  in 
the  character  of  purchasers;  and,  therefore, 
that  there  is  no  error  in  the  decree  of  the 
circuit  court  dismissing  their  bill. 

ALLEN,  J.,  and  CABELL,  P.,  concurred. 

BROOKE,  J.,  was  absent  at  the  time  of 
the  decision :  but  the  president  stated  that 
he  was  authorised  by  him  to  say,  that  if 
present  he  would  also  have  concurred. 

Decree  affirmed. 


Qarland  and  Others  v.  Lynch. 

February.  1843,  Richmond. 
(Absent  Bbooks  and  Stanaro,*  J.) 

PortfaooBiliiir  Bondt—Porfeltaro— Effect  on  Original 
Judgment. -^he  decisions  in  Randolph's  adm'x  v. 
Bandolph,  8  Rand.  490,  Taylor  v.  Dundass,  1  Wash. 
OS,  and  Downman  v.  Downman*s  ex*or,  2  Wash. 
IW,  approved.  In  conformity  with  the  principle 
of  the  first  case,  hkld,  that  if  Judgment  be  ren- 
dered against  tifo,  and  one  gives  a  forthcoming 
bond  with  security,  which  is  forfeited,  the  other  is 
not  discharged  from  the  original  judgment,  if  the 
obligors  in  the  forthcoming  bond  prove  insolvent. 
But  also  HKLD,  according  to  the  decisions  in  the 
two  last  cases,  that  the  forfeited  forthcoming 
bond  will  prevent  any  execution  or  other  proceed- 
ing on  the  original  Judgment,  until  the  same  be 
quashed. 

Same— Creditor's  Right  to  Quash.— Even  after  execu- 
tion has  been  awarded  on  a  forthcoming  bond, 


*He  had  been  counsel  for  the  plaintiffs  in  error. 

tPorthcoming  Bond— Rights  of  Sureties— Snbroga. 
tlon.— A  surety  in  a  forfeited  forthcoming  bond  is 
a  surety  for  the  debt;  and  when  he  pays  it  as  such 
surety,  he  is  entitled  to  all  the  rights  of  the  creditor 
against  the  original  debtor,  subsisting  at  the  time 
he  became  bound  for  the  debt:  and  the  Judgment, 
for  the  benefit  of  the  surety  so  paying,  is  not  extin- 
guished but  transferred  with  all  its  obligatory 
force  against  the  principal,  and  constitutes  a  legal 
lien  upon  his  real  estate  owned  at  the  date  of  the 
Judgment,  and  thereafter  acquired.  Hill  v.  Manser, 
11  Gratt  58&,  citing  the  principal  case;  Powell  v. 
White,  11  Leigh  809;  Robinson  v.  Sherman.  2  Gratt 
178:  L.eake  v.  Ferguson,  2  Gratt  410.  See  foot-note 
to  Hill  V.  Manser.  11  Gratt  622:  Robinson  v.  Sher- 
man. 2  Gratt.  178.  The  principal  case  is  cited  in 
this  connection  in  Robinson  v.  Sherman,  2  Gratt. 
181;  Lieake  v.  Ferguson,  2  Gratt  481,  484;  Coffman 
V.  Hopkins.  75  Va.  648;  Dent  v.  Walt  9  W.  Va.  48. 
See  monographic  note  on  "Subrogation"  appended 
to  Janney  v.  Stephen.  2  Pat  &  H.  11.  and  mono- 
graphic note  on  "Statutory  Bonds*'  appended  to 
Goolsby  V.  Scrother.  21  Gratt  107. 

Seme— Same— Same.— In  Sherman  v.  Shaver,  75  Va. 
10.  the  court  said :  "If  an  execution  against  princi- 
pal and  surety  be  levied  on  property  of  the  princi- 
pal, and  a  third  person,  at  the  request  of  the 
principal  but  without  the  consent  or  concurrence  of 
the  surety,  intervene  and  bind  himself  as  surety  in 
a  bond  for  the  forthcoming  of  the  property  on  the 
day  of  sale  and  the  bond  be  forfeited,  although  such 
third  person  thus  becomes  bound  as  surety  for  the 
debt  (Oarlandv.  Lunch,  1  Bob.  If.  576),  yet  he  is  not 
entitled  on  making  payment  to  be  substituted  for 
contribution  to  the  original  Judgment  against  the 


the  bond  may  be  quashed  on  the  motion  of  ite 
creditor,  to  enable  him  to  have  execntioo  oa 
the  original  Judgment  if  the  case  be  one  in  wtaicfc 
the  execution  on  the  forthcoming  bond  has  prorei 
unavailing,  without  any  default  of  the  creditor. 

Swae-Security— Sufficiency  of-Llabillty  of  ShcriH* 

Where  the  sheriff  takes  from  the  owner  of  goods 

levied  on  under  execution  a  forthcoming  booi 

with  security,  and,  upon  the  same  being  forfdtd 

and  execution  awarded  thereon,  the  obtt- 

546  gors  prove  ^insolvent  the  sheriff  will  not 
generally  be  liable  to  the  creditor  on  ac* 
count  of  such  Insolvency,  if  he  can  establish  tbat 
the  security  was  sufficient  at  the  time  of  takiaf 
the  bond.  But  where  execution  against  two  fi 
levied  on  the  goods  of  one,  and  he  gives  a  forth* 
coming  bond  with  the  other  as  his  only  sureor, 
such  surety,  being  already  bound,  is  not  secaria 
such  as  the  law  requires:  and  if  the  execution ot 
the  forthcoming  bond  prove  unavailing,  the  shextf 
will  in  this  case  be  liable  to  the  creditor,  alihomt 
he  may  prove  that  the  surety  in  the  forthcomtif 
bond  was  sufficient  in  point  of  estate  at  the  Ume 
of  taking  the  bond. 

Same— Same— Same— SauM— Measure  ol  DanHgca-Ii 
a  suit  on  a  sheriff's  bond  under  the  act  1 R.  C  1811, 
ch.  78,  §  18,  p.  279,  there  is  a  demurrer  to  the  evi- 
dence, and  it  appearing  thereby  that  the  partr  for 
whose  use  the  suit  Is  brought  had  an  execuUoi 
against  two.  which  was  levied  on  the  goods  of  oae, 
who  gave  a  forthcoming  bond  with  the  other  u 
security,  and  that,  the  bond  being  forfeited,  tkc 
execution  awarded  thereon  proved  unavailinc 
the  circuit  court  holds  the  evidence  sufficient  to 

original  surety  (Givens  v.  Nelson.   10  Leigh  M; 
Stout  V.  Vause.  1  Rob.  R.  160.  180).'* 
Sanie— Security  for  Debt— Quashing  Bond   Orsili 

tor. -The  principal  case  is  cited  in  Rhea  v.  Preston.  7i 
Va.  774,  for  the  proposition  that  a  forfeited  forthcom- 
ing bond  stands  as  a  security  for  the  deht  and 
though  while  in  force  no  execution  can  be  taken  out 
or  other  proceeding  be  had  at  law  to  enforce  tbe 
original  Judgment,  yet  the  bond  is  not  an  ahsolote 
satisfaction.  For  if  it  be  faulty  on  its  face,  or  tbe 
security  when  taken  be  insufficient  or  the  obligors, 
though  solvent  when  the  bond  Is  taken,  become 
insolvent  afterwards,  the  plaintiff  may.  for  tbese 
or  other  good  reasons,  on  his  motion,  have  the  bond 
quashed  and  be  restored  to  his  original  judgment 
And  though  the  bond  be  not  quashed,  if  it  appear 
that  it  may  properly  be,  a  court  of  equity,  vlilck 
looks  to  substance,  and  when  occasion  reqalrea. 
treats  that  as  done  which  ought  to  be  done,  will  re- 
gard the  bond  as  a  nullity,  and  the  original  jadf> 
ment  as  in  full  force.  See  Jones  v.  My  rick.  8  Qrau. 
179,  and  note. 

The  principal  case  is  cited  in  this  connection  in 
Cooper  V.  Daugherty.  85  Va.  851.  7  S.  E.  Rep.  887. 

Same— Effect  of  Forfeiture  on  Original  Deblon.- 
The  execution  and  forfeiture  of  the  forthoominf 
bond  by  one  of  several  Joint  debtors  does  not  otterU 
discharge  the  original  Joint  debtors:  but  if  tbe 
forthcoming  bond  proves  unavailing,  it  will  still  be 
competent  to  proceed  on  the  Judgment  against  tbe 
other  Joint  debtors,  until  satisfaction  Is  obtained: 
and,  therefore,  the  security  in  a  forthcoming  bond, 
given  by  one.  is  entitled,  on  paying  the  debt  to  tbe 
remedies  of  the  creditor  against  the  others.  Leake 
V.  Ferguson,  2  Gratt  481.  citing,  as  authority  for 
this  statement  the  principal  case,  and  Robinson  f. 
Sherman.  2  Gratt  178. 
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support  the  action.  Some  of  the  evidence  which 
had  been  introdaced  tending  to  shew  that  part  of 
the  debt  miffht  have  been  made  nnder  the  execu- 
tion on  the  forthcoming  bond  if  the  creditor  had 
not  interfered,  the  counsel  for  the  defendants 
then  Insists  that  the  jury  should  weigh  the  evi- 
dence in  assessing  the  damages.  But  the  opinion 
of  the  circuit  court  Is.  that  the  plaintiff  must  re- 
cover the  amount  of  his  debt  or  nothing,  and  that 
the  evidence  cannot  be  urged  before  the  Jury  In 
mitigation  of  damages.  Bsld,  that  in  fixing  the 
damages  absolutely  at  the  amount  of  the  debt 
and  thus  taking  from  the  Jury  all  discretion,  the 
drcolt  court  erred.  Accord.  Perkins  and  others 
V.  Giles  governor,  0  Leigh  887. 

In  March  1820,  an  action  of  debt  was 
broug^bt  in  the  county  court  of  Amherst, 
in  the  name  of  Jones  P.  Preston  governor 
of  th^  commonwealth  of  Virginia,  for  the 
benefit  of  John  Lynch  jr.  against  David 
S.  Garland  late  sheriff  of  Amherst  county, 
John  London,  William  Turner  and  John 
Coleman,  on  a  bond  executed  the  15th  of 
September  1817,  to  Preston  as  governor  of 
the  commonwealth,  by  Garland  and  the 
other  obligors  as  his  sureties,  with  a  con- 
dition (as  prescribed  by  the  last  form  in 
1  R.  C.  1819,  p.  278,  i  12, )  for  the  faithful 
execution  and  performance  by  Garland  of 
the  office  of  sheriff  of  Amherst  county,  dur- 
ing his  continuance  therein.  In  the 
547  'condition,  the  commission  was  re- 
cited as  dated   the day   of 

past.  The  declaration,  after  setting  forth 
the  bond  and  condition,  averred  that  Gar- 
lanrf,  having  duly  qualified  as  sheriff  of 
Amherst  under  his  said  commission,  ap- 
pointed one  Benjamin  Harrison  his  dep- 
uty, who  duly  qualified  as  such.  And  it 
assigned  three  breaches.  1.  That  Lynch, 
having  obtained  a  judgment  in  the  supe- 
rior court  of  Amherst  against  Leroy  Cam- 
den and  Jabez  Camden  for  300  dollars  with 
interest  from  the  2d  of  October  1816,  and 
7  dollars  and  75  cents  costs,  caused  a  writ 
of  fieri  facias  to  issue  therefor  against  their 
goods  and  chattels,  which  writ  was  deliv- 
ered to  Harrison,  the  deputy  of  Garland,  to 
execute:  that  Harrison  executed  the  same 
upon  a  negro  boy  named  Harry,  the  prop- 
erty of  Leroy  Camden,  and  suffered  the  boy 
to  remain  in  his  possession,  upon  his  giv- 
ing bond  to  have  the  boy  forthcoming  at 
the  day  and  place  of  sale,  with  the  said 
Jabez  Camden  as  security  therein,  and 
with  no  other  security:  that  the  boy  was 
not  delivered  at  the  day  and  place  of  sale, 
and  the  said  Leroy  Camden  and  Jabez 
Camden  became,  a^ter  the  time  of  taking 
said  bond,  wholly  insolvent:  and  that 
Lynch,  by  the  misconduct  of  the  said 
deputy  sheriff  in  the  premises,  had  wholly 
lost  his  debt.  2.  That  Lynch  obtained  a 
judgment  against  Leroy  Camden,  and 
caused  an  execution  to  be  sued  out  upon  it, 
which  was  put  into  the  hands  of  Harrison, 
then  a  deputy  sheriff  for  Garland;  and 
Harrison  could  have  levied  it  upon  prop- 
«1y  of  Camden  sufficient  in  value  to  have 
satisfied  the  execution,  but  there  was  a 
failure   to    levy   the  same,   and    the    debt 


has  been  lost.  3.  That  Lynch,  having 
obtained  a  judgment  against  Leroy  Camden 
and  Jabez  Camden »  caused  a  fi.  fa.  to  be 
issued  upon  it,  which  was  delivered  to 
Harrison,  the  deputy  of  Garland  as  sheriff; 
that  the  same  was  executed  by  Harrison 
on  a  negro  boy,  the  property  of  Leroy 
Camden,  who  was  of  value  sufficient  to 
pay  the  amount  of  the  judgment,  and  the 
said  boy  was  returned  by  Harrison 
548  into  the  possession  of  *Camdex», 
without  the  judgment  being  paid  or 
discharged,  and  the  said  boy  was  not  ad- 
vertised and  sold,  or  otherwise  legally  dis- 
posed of,  by  Garland  as  sheriff,  or  by  any 
of  his  deputies,  and  the  said  boy  was  never 
after  taken  possession  of  by  Garland  as 
sheriff,  nor  by  any  of  his  deputies,  and 
the  said  judgment  has  never  yet  been  paid. 

At  May  term  1822,  the  defendants  pleaded 
conditions  performed,  and  issue  was  joined. 

At  November  term  1822  they  offered  two 
pleas,  to  wit :  1.  that  a  forthcoming  bond 
was  taken  in  discharge  of  the  execution, 
which  forthcoming  bond,  being  forfeited, 
was  accepted  by  the  plaintiff  in  the  execu- 
tion without  objection  thereto,  and  on  his 
motion  an  execution  was  awarded  thereon ; 
2.  (after  craving  oyer  of  the  condition,  of 
the  bond  in  the  declaration  mentioned) 
that  the  defendants  **have  well  and  truly 
performed  the  said  condition,  as  by  law  the 
said  David  S.  Garland  was  bound  to  do." 
The  court  refused  to  permit  these  pleas  to 
be  filed,  and  the  defendants  excepted. 

The  defendants  then  tendered  four  other 
pleas,  which  were  received ;  to  wit,  1.  that 
at  the  time  of  the  execution  of  the  forth- 
coming bond,  the  obligors  were  solvent, 
and  of  sufficient  ability  to  pay  the  debt, 
and  the  failure  to  take  security  in  said  bond 
was  by  the  leave  and  license  of  the  cred- 
itor :  2.  that  although  no  security  was  taken 
in  the  forthcoming  bond,  yet  the  creditor 
in  said  bond  waived  his  right  to  have  se- 
curity therein:  3.  that  the  debt  has  not 
been  lost  on  account  of  any  negligence  or 
misfeasance  in  office  of  the  sheriff:  4.  that 
if  the  debt  has  not  been  made,  it  has  been 
owing  to  the  negligence  of  the  creditor, 
and  not  owing  to  any  fault  or  negligence 
of  the  sheriff.  To  the  second,  third  and 
fourth  of  these  pleas,  the  plaintiff  replied 
generally.  To  the  first  he  replied  that  the 
obligors  in  the  forthcoming  bond,  at  the 
time  of  taking  the  same,  were  not  both  of 
them  solvent,  and  that  the  said  Jabez 
was  not  good  security,  and  that  the 
549  failure  in  taking  security  in  ♦said 
bond  was  not  by  leave  and  license  of 
the  creditor.  The  replication  concluded  to 
the  country. 

At  August  term  1823,  after  a  suggestion 
of  the  death  of  the  defendant  London,  a 
jury    was  impanelled,  but  failed   to  agree. 

At  June  term  1824,  a  verdict  was  found 
for  the  defendants,  and  judgment  rendered 
thereupon,  from  which  the  plaintiff  ap- 
pealed. 

In  the  superior  court  of  law,  on  the  2d  of 
October  1824,  the  judgment  was  reversed 
with    costs,  and  it  was  ordered   that  a  new 
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trial  be  had;  and  for  that  purpose,  by  con- 
sent of  parties,  the  cause  was  retained  in 
the  superior  court. 

At  the  first  trial  in  the  circuit  superior 
court,  a  verdict  was  found  for  the  defend- 
ants; but  it  was  set  aside. 

Afterwards,  to  wit,  on  the  10th  of  Sep- 
tember 1832,  another  jury  being  impan- 
elled, the  plaintiff  introduced  the  following 
evidence,  to  wit:  1.  A  record  of  the  county 
court  of  Amherst  at  September  term  1817, 
stating  that  David  S.  Garland,  sheriff  of 
the  said  county,  appeared  in  court,  and 
entered  into  and  acknowledged  bonds  with 
John  Coleman,  William  Turner  and  John 
I/ondon  his  sureties,  conditioned  according 
to  law.  2.  The  bond  of  Garland  as  sheriff, 
mentioned  in  the  declaration.  3.  A  record 
of  the  qualification  of  Garland  as  sheriff; 
which,  as  copied,  was  without  date,  and 
stated  that  Garland  produced  in  court  a 
commission  from  his  excellency  Linah 
Mima  lieutenant  governor  of  the  common- 
wealth, appointing  him  sheriff;  that  he 
had  theretofore  entered  into  three  several 
bonds,  in  the  penalties  and  with  the  con- 
ditions required  by  law,  and  that  he  took 
the  several  oaths  required  by  law,  and  was, 
agreeably  to  said  commission,  appointed 
sheriff  of  the  county.  4.  A  record  of  the 
qualification  of  Benjamin  Harrison  as  dep- 
uty; which,  as  copied,*  was  also  without 
date,  and  stated  that  on  the  motion  of 
David  S.  Garland  sheriff  of  the  county, 
Benjamin  Harrison  and  Richard  H.  Burks 
were  qualified  and  admitted  as  depu- 
550  ties  ^under  said  Garland.  5.  The 
record  of  the  case  of  Lynch  against 
Camden,  in  which  the  judgment  mentioned 
in  the  declaration  was  obtained;  shewing, 
that  on  the  5th  of  May  1818  a  fieri  facias 
was  issued  on  the  said  judgment  against 
I^eroy  Camden  and  Jabez  Camden :  that  a 
return  was  made  thereon  in  these  words — 
'^Executed,  23d  May  1818,  on  one  negro  boy 
named  Harry,  the  property  of  Leroy  Cam- 
den ;  D.  bond,  and  forfeited  25th  June  1818. 
B.  Harrison  D.  S.  forD.  S.  Garland  sh'ff:" 
that  the  forthcoming  bond  was  executed 
only  by  L#eroy  Camden  and  Jabez  Camden : 
that  after  the  same  was  forfeited,  judgment 
was  rendered  thereon  against  I^eroy  Cam- 
den at  September  term  1818 :  that  upon  that 
judgment  a  fieri  facias  issued  the  5th  of 
October  1818,  returnable  to  the  first  monday 
of  December  following,  which  was  delivered 
to  Benjamin  Harrison,  and  was  returned 
with  this  return  thereon — **Not  time  to  ex- 
ecute. Alex'r  Mlindy  D.  S.  for  David  S. 
Garland  sheriff;"  and  another  fieri  facias 
issued  thereon  the  4th  of  January  1819,  on 
which  the  following  return  was  made — **No 
effects  found.  J.  S.  Dillard  D.  for  J.  Dil- 
lard:"  that  subsequently  a  judgment  was 
rendered  on  the  forthcoming  bond  against 
Jabez  Camden,  after  which  a  fieri  facias 
issued  against  both  the  said  Leroy  and 
Jabez  the  4th  of  May  1819,  which  was  re- 
turned, **No  effects  whereon  I  can  make 
the  money.  Wm.  Dillard  D.  S.  for  J.  Dil- 
lard sh'ff;"  and  afterwards  a  capias  ad 
satisfaciendum    issued    against    them    the 


10th  of  June  1819,  which  was  retnrned 
"Not  found,"  and  two  other  writs  of  fieri 
facias  were  issued,  which  were  retnrned 
without  effect.  6.  A  sheriff's  ti<Aet  in 
these  words:  ''John  Lynch  jr.  asa'ee  of 
C.  Anthony,  to  the  sh'ff  Amherst. 
1818.     To  commission  on  execution  v. 

Camden  and    bail,  -        -      $15  75 

D.  bond  63,  notice  50,        -        -  1  13 


B.    Harrison   D.    S.    Garland  sh'ff.'* 

551  *7.  A    witness  who  deposed,  among 
other  things,  that  the  execution  of  the 

5th  of  October  1818  was  delivered  to  the 
witness  by  Harrison  a  few  days  befoire 
November  court  1818,  which  happened  on 
the  16th  of  that  month ;  that  the  witness 
was  at  that  time  acting  as  deputy  for  Gar- 
land, who  was  sheriff;  that  the  witness 
acted  by  virtue  of  a  contract  with  Harrison ; 
that  the  term  of  Garland  expired  at  Novem- 
ber court  1818,  and  that  Harrison  and  the 
witness  acted  till  that  time,  and  then  went 
out  of  ofiice  with  Garland.  There  was 
other  evidence  shewing  that  the  original 
qualification  of  Garland  as  sheriff,  and  of 
Harrison  as  deputy,  took  place  in  1816. 
And  the  fact  that  Harrison  continued  to 
act  as  deputy  until  November  term  1818, 
was  shewn  as  well  by  his  returns  on  proc- 
ess, as  by  the  testimony  of  witnesses.  Two 
executions  issued  on  the  7th  of  October 
1818,  in  other  cases,  appeared  to  have  been 
levied  by  Harrison,  one  on  the  29th  of  that 
month,  and  the  other  on  the  12th  of  Novem- 
ber 1818.  And  the  clerk  of  Amherst  deposed 
that  the  deputy  sheriffs  generally  attended 
a  few  days  after  the  rising  of  the  court  to 
receive  executions;  that  Harrison  was  al- 
ways anxious  to  take  them  out,  and  that 
the  general  rule  in  delivering  them  out  to 
the  deputy  sheriffs  was,  to  deliver  them 
in  the  order  in  which  they  stood  recorded  on 
the  execution  book. 

The  defendants,  on  their  part,  introduced 
evidence  for  the  purpose  of  shewing  that 
Jabez  Camden,  at  the  date  of  the  forth- 
coming bond,  was  good  and  sufficient  se- 
curity for  the  amount  of  money  mentioned 
in  the  said  forthcoming  bond,  and  that  at 
the  date  of  the  writing  presently  men- 
tioned, there  was  some  property  on  which 
an  execution  in  favour  of  Lynch  might 
have  been  levied.  (The  evidence  was  very 
far  from  establishing  clearly  the  facts 
which  it  was  designed  to  establish ;  it  is 
sufficient  however  to  state  here  its  object 
and  tendency. )  The  said  defendants  in- 
troduced a  writing  (that  just  alluded  to) 
in  these  wo^s:  **The  sheriff  of  Am- 

552  herst  *will  please  permit  the  property 
on  which  he  may  levy  my  execntion 

against  Leroy  Camden,  to  remain  in  his 
possession  until  monday  next.  J.  Lynch 
jr.  10th  Nov'r  1818."  The  handwriting  of 
Lynch  was  proved,  and  the  paper  was 
proved  to  have  been  delivered  by  him  to 
Leroy  Camden  to  carry  to  the  sheriff.  It 
was  further  shewn  that  in  June  1818,  Leroy 
Camden  had  a  boy  named  Harry,  who  would 
have  sold  for  between  300  and  400  dollars. 
(That,    it  will  be  observed,  is  the  name  of 
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the   boy     mentioned    in    the    forthcoming 
bond. ) 

After  all  the  evidence  had  been  heard, 
the  plaintiff  demurred  to  it.  The  defend- 
ants objected  to  joining  in  the  demurrer, 
tnt  their  objections  were  overruled,  and 
titer  thereupon  joined  in  the   same. 

The  counsel  for  the  plaintiff  then  tend- 
ered to  the  jury  the  conditional  verdict 
hereinafter  mentioned,  to  be  found  bj 
tfaem.  Whereupon  the  counsel  for  the  de- 
fendants insisted  on  submitting  the  evi- 
dence to  the  jury,  that  they  might  weigh 
the  case  and  ascertain  the  amount  of 
damages.  But  the  court  was  of  opinion, 
from  the  proceedings  in  this  case,  that  the 
plaintiff  must  recover  the  amount  of  his 
debt,  or  nothing,  and  that  the  said  evidence 
could  not  be  urged  before  the  jury  in  miti- 
gation of  damages.  To  this  opinion  the 
defendants  excepted. 

Thereupon  the  jury  found  a  conditional 
verdict  (the  same  which  the  plaintiff's 
oouDsel  had  previously  tendered)  assessing 
the  damages  to  358  dollars  99  cents,  with 
interest  on  354  dollars  13  cents,  part 
thereof,  from  the  23d  of  May  1818,  if  the 
court  should  be  of  opinion  for  the  plaintiff 
on  the  demurrer  to  evidence. 

On  the  14th  of  September  1832,  the  de- 
murrer to  evidence  being  argued,  the  court 
pronounced  its  opinion  thereupon  against 
the  defendants.  And  on  the  2d  of  April 
1833,  final  judgment  was  rendered  for  the 
plaintiff. 

To  that  judgment,  on  the  petition  of 
the      defendants,       a      supersedeas     was 

awarded. 
553  *Stanard  for  plaintiffs  in  error. 
It  was  incumbent  on  the  plaintiff, 
ttpon  the  plea  of  conditions  performed,  to 
•hew,  1.  that  the  act  complained  of  was 
committed  by  one  who,  at  the  time,  was  the 
sheriff's  lawful  deputy ;  and  2.  that  it  was 
'so  committed  at  a  time  when  the  sureties 
in  the  sheriff's  bond  were  bound  for  his 
acts.  The  evidence  offered  to  establish 
these  facts  must  be  subjected  to  those  tests 
which,  under  the  practice  of  this  state  and 
the  decisions  of  this  court,  are  held  to  be 
applicable  to  the  evidence  of  that  party 
who,  by  demurring,  has  withdrawn  the 
qnestion  of  fact  from  the  consideration  of 
that  tribunal  which  is  the  most  proper  for 
deciding  the  facts.  When  subjected  to  these 
tests,  the  evidence  must  be  held  insuflB- 
cient.  The  bond  that  is  produced  neither 
■hews  when  the  sheriff  came  into  office, 
nor  how  long  he  was  to  continue  in  office, 
nor  indeed  that  he  was  ever  in  office  at  all. 
A  man  may  be  regularly  commissioned  and 
give  bond  as  sheriff,  but  if  he  be  never 
sworn  into  office,  the  sureties  in  the  bond 
will  hardly  be  liable  for  his  acts.  The 
•heriff  may  be  bound  for  his  own  acts,  but 
tile  sureties  are  bound  only  for  the  acts  of 
the  officer.  There  must,  it  is  clear,  be 
•omething  besides  the  bond  to  establish  the 
fKt  of  the  qualification  of  the  sheriff,  and 
the  time  when  it  occurred.  What  is  there 
in  this  case?  An  order  reciting  that  he 
was  commissioned  by  Linah  Mims  lieuten- 1 


ant  governor  of  the  commonwealth; 
whereas  this  bond  was  payable  to  James  P. 
Preston  governor,  and  executed  when  he 
was  in  office.  It  may  be*  said  that  this 
bond  was  for  the  second  year  of  Garland's 
sherivalty.  If  it  were,  still  the  necessity 
of  shewing  a  qualification  for  the  second 
year  is  not  dispensed  with.  Common- 
wealth V.  Fairfax  A  others,  4  Hen.  & 
Munf.  208.  But  there  is  no  evidence  that 
this  bond  was  for  the  second  year.  Besides 
(supposing  it  was)  when  Harrison  was  first 
appointed,  the  appointment  could  only  have 
been  during  Garland's  continuance  in 

554  office  under  his  first  ^commission. 
Harrison's  term  of  office  must  there- 
fore have  expired  before  this  bond  was 
executed ;  and  there  is  no  evidence  of  reap- 
pointment. Munford  v.  Rice  and  others, 
6  Munf.  81. 

II.  When  a  judgment  is  rendered  against 
two  or  more,  and  an  execution  issues  upon 
such  judgment  against  all,  which  is  levied 
upon  the  property  of  one,  and  the  owner 
gives  bond  with  adequate  security  for  the 
forthcoming  of  the  property  at  the  day  of 
sale  the  forthcoming  bond,  when  forfeited, 
is  in  law  a  satisfaction  of  the  original 
judgment,  to  this  extent  at  least,  that  so 
long  as  the  bond  remains  in  force  and  un- 
quashed,  no  proceedings  can  be  had  upon 
the  judgment  against  any  of  the  parties 
thereto.  Taylor  v.  Dundass,  1  Wash.  92; 
Downman  v.  Downman's  ex'or,  2  Wash. 
189;  United  States  v.  Graves  and  others,  2 
Brock.  385,  6.  In  the  last  case,  chief 
justice  Marshall  clearly  considers  that  there 
is  no  remedy  unless  equity  could  interfere; 
and  it  must  be  admitted  that  it  would  be 
very  difficult  to  sustain  equitable  jurisdic- 
tion in  such  a  case.  When,  then,  the  sher- 
iff took  Jabez  Camden  as  security,  he  took 
a  person  who  could  clearly  not  be  proceeded 
against  both  upon  the  forthcoming  bond 
and  upon  the  original  judgment:  if  the 
bond  should  be  forfeited  and  proceedings 
had  upon  that,  there  could  be  no  execution 
against  him  on  the  original  judgment;  if 
on  the  other  hand  the  bond  should  be 
quashed,  so  as  to  permit  an  execution  on 
the  original  judgment,  by  the  very  act  of 
quashing  the  bond,  Jabez  Camden  would  be 
discharged  from  liability  as  an  obligor 
therein.  It  is  apparent,  then,  that  it  was 
no  breach  of  duty  in  the  officer  to  take  him 
as  surety  in  the  forthcoming  bond,  if,  at  the 
time,  he  was  sufficient  in  point  of  estate; 
a  matter  to  be  determined  upon  the  evi- 
dence. 

III.  The  decision  in  Perkins  and  others 
V.  Giles  governor,  9  I/eigh  397,  shews  that 
the  court  erred  in  the  opinion  which  it  gave 

as  to  the  damages. 

555  *C.  and  G.  N.  Johnson  for  defend- 
ant   in    error.     On    the   demurrer    to 

evidence,  it  will  suffice  to  say  that  the  con- 
clusions of  fact  must  be  such  as  the  jury 
might  from  a  just  and  reasonable  construc- 
tion have  made,  and  not  arbitrary  infer- 
ences.    Stephens  v.  White,  2  Wash.  211. 

II.  The  material  question  is,  whether  the 
sheriff  was  justified  in  taking  Jabez   Cam- 
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den  as  surety  in  the  forthcoming  bond.  If 
the  law  be,  that  by  levying*  the  execution 
on  the  property  of  one,  and  taking*  from 
him  a  forthconting  bond,  the  other  is  dis- 
charged, then  the  sheriff  should  be  held 
liable  for  not  levying  the  execution  on  the 
property  of  the  other,  as  well  as  of  that 
one.  But  the  law  is  not  so.  Where  the 
first  execution  which  issues  on  a  judgment 
does  not  produce  satisfaction,  the  statute 
provides  for  a  new  execution  in  every  case 
except  where  a  capias  ad  satisfaciendum 
against  two  is  levied  on  one,  and  he  is  dis- 
charged by  the  act  of  the  plaintiff.  1  R. 
C.  1819,  p.  527,  S  3,  4,  p.  528,  {  8,  and  p. 
538,  {  33.  And  the  whole  course  of  deci- 
sion, as  well  in  England  as  in  this  country, 
is,  that  the  judgment  is  not  to  be  consid- 
ered satisfied,  except  in  the  case  just  men- 
tioned, until  the  creditor  has  received  his 
money  or  given  a  release.  Where  the  body 
of  the  debtor  is  taken  in  execution,  the 
remedy  remains  in  force  against  every 
other  person  bound  for  the  debt.  Hayling 
v.  Mulhall,  2  W.  Bl.  1235.  So  likewise 
where  the  goods  of  one  obligor  are  levied 
upon.  Dyke  v.  Mercer,  2  Show.  394;  Clerk 
V.  Withers,  2  L,6.  Raym.  1072;  Winston 
and  others  v.  Whitlocke,  5  Call  435.  If  a 
forthcoming  bond  be  taken  and  forfeited,' 
the  forfeited  bond  is  only  an  apparent  sat- 
isfaction. Taylor  v.  Dundass,  1  Wash.  92; 
Downman  v.  Downman^s  ex'or,  2  Wash. 
189;  Randolph's  adm'x  v.  Randolph,  3  Rand. 
490.  The  latter  case  explains  the  two 
former,  and  shews  that  there  is  no  actual 
satisfaction  until  payment  is  made  of  the 
money.  It  is  true  that  in  that  case  the 
judgment    was    only    against  one  obligor, 

whereas  in    this   it  was  against  two, 
556      and  the  ^property  of  one   was  taken. 

But  the  difference  is  not  material. 
The  principle  of  the  decision  is,  that  the 
forfeited  forthcoming  bond  is  not  a  satis- 
faction of  the  debt,  and  that  the  creditor 
may  still  have  recourse  against  others  pre- 
viously bound.  The  law  works  detriment 
to  no  man.  Nadin  v.  Battle  &c.,  5  East 
147.  Therefore,  where  the  creditor  has  not 
been  an  actor,  but  the  subject  of  the  law's 
action,  and  has  pursued  the  remedies  of 
the  law  as  far  as  he  can,  he  will  not  be 
prevented  from  going  against  those  pre- 
viously bound.  There  is  no  case  in  which, 
under  such  circumstances,  relief  has  been 
denied.  Its  denial  would  be  manifestly 
unjust,  and  against  the  intention  of  the 
legislature.  They  have  taken  from  the 
creditor  the  certain  advantage  which 
would  result  from  a  sale  of  the  property 
levied  on,  and  in  place  of  the  property 
have  provided  for  him  bond  and  security. 
But  what  benefit  does  the  creditor  derive, 
if,  when  he  gets  this  security,  all  sureties 
previously  bound  are  discharged?  The 
forthcoming  bond  is  a  mere  substitute  for 
the  property  for  which  it  is  taken ;  and  as 
the  property  would  only  discharge  the  judg- 
ment so  far  as  money  was  obtained  for  it, 
so  the  forthcoming  bond  should  only  be  a 
discharge  so  far  as  money  is  paid  in  satis- 
faction of  it.     In  the   case    of    The  United 


States  V.  Graves  and  others,  2  Brock.  38S, 
6,  the  mind  of  chief  justice  Marshall  seem 
to  have  been  turned  to  a  remedy  in  equity. 
But  the  principle  on  which  he  rested  wsf, 
that  there  ought  to  be  a  remedy.  Them 
can  be  no  occasion  to  turn  the  creditoc 
over  to  equity.  For  a  surety  is  never  di»* 
charged  at  law  by  the  act  of  law. 

III.  What  excuse  is  offered  for  the  fiail* 
ure  to  levy,  complained  of  in  the  second 
breach?  It  seems  to  have  been  supposed  that 
the  creditor  had  improperly  interfered. 
But  it  is  not  proved  that  any  thing  man 
was  done  in  relation  to  the  note,  than  to 
write  it  and  deliver    it    to    the  defendant 

The  probability  is  that  the  defendant 

557  *never  used  it.     And  the  case  is  as  if 
the  note  had  never  been  written.    Bvt 

it  did  not,  by  any  possible  constructioB, 
authorize  the  sheriff  not  to  levy. 

IV.  It  seems  to  have  been  supposed  that- 
the  plaintiff  wad  negligent  in  not  having 
the  execution  levied  on  a  particular  slave* 
But  the  plaintiff  had  nothing  to  do  with  any 
particular  property.  He  had  only*  wbes 
one  execution  was  returned,  to  issue  an- 
other; and  this  has  been  done. 

On  any  view,  the  plaintiff  was  entitled 
to  a  verdict.  For  there  was  unquestionable 
evidence  of  misconduct  in  office.  The 
stronger  the  proof  that  Harry  was  liable 
and  might  have  been  taken  under  execn* 
tion,  the  stronger  the  case  made  out  for  the 
plaintiff. 

V.  The  assessment  of  damages  was  no 
doubt  the  province  of  the  jury.  But  the 
court  might  instruct  the  jury  when  engaged 
in  the  assessment.  The  only  question  is 
whether  the  instruction  was  correct.  If  it 
had  been  shewn  that  the  whole  debt  bad 
not  been  lost,  but  only  a  part,  then  the 
jury  should  only  have  assessed  the  damages 
for  the  part  lost.  But  here  there  is  no  such 
evidence.  The  plaintiff  seeks  to  recover 
on  the  ground  that  the  whole  has  been  lost 
by  the  misconduct  of  the  sheriff  in  taking 
insufficient  security  in  the  forthcoming 
bond;  and  if  the  allegation  be  made  oaU 
then  the  proper  measure  of  damages  matt 
be  the  whole  debt.  The  case  of  Perkins 
and  others  v.  Giles  governor,  9  Lreigb  397, 
is  no  authority  against  us.  In  an  actiom 
by  an  assignee  against  his  assignor,  the 
court  would  never  hesitate  to  say  that  the 
criterion  of  damages  is  the  amount  of 
the  debt  lost :  and  that  is  all  that  is  done 
here. 

ALLEN,  J.  It  has  not  been  contended 
in  argument  that  the  sheriff  would  be 
liable,  if,  in  the  proper  discharge  of  his 
duty,  he  took  a  delivery  bond  with  seen* 
rity  sufficient  at  the  time,  and  the  surety 
should  thereafter  become  insolvent.  The 
law  imposes   no   such    responsibility 

558  *upon    him.     It   was   introduced    for 
the   convenience   of   the  owner,   and 

not  in  ease  of  the  sheriff.  It  would  have 
been  unreasonable,  under  such  circnm- 
stances,  to  require  any  thing  more  of  the 
sheriff  than  to  take  security  good  at  the 
time.      The  act  authorizing  the   sheriff  to 
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febmand  a  bond  of   indemnity   was   for   his 
P^nefit,    to   relieve   him    from  his  common 
lliw   liability ;  and   therefore  the  provision 
hivas  inserted,  that  the  claimant  of  the  prop- 
prly,  upon  the  execution  of  the  indemnify- 
ing bond,  should   be   barred   of   his  action 
[against    the  sheriff  levying  the  execution, 
iniless  the  obligors  in  the  bond   should   be- 
fCome    insolvent.     In    the    first   breach   as- 
•igned  in  this  case,  it  is  not   averred   that 
,lhe  oblig^ors  were  insolvent  when  the    bond 
'ms  executed,  but  that  they  became  insolv- 
[cot   afterwards.     This,    though   necessary 
Ito  be  averred   in   order   to   shew    that   the 
i  plaintiff  BufiFered  injury,   would  not  of   it- 
self  constitute   any    ground   of   complaint 
against  the  sheriff.     There  must  have  been 
•ome  other  act,    which   was  improper,  and 
subjected  him  to  the  action   of   the   plain- 
tiff; and  the  loss  consequent   on    that   act 
would    respect    the    damages    alone.     The 
!  ^cts  alleg^ed   shew   that  the  sheriff  took  a 
codefendant   alone   as  security;  and    this, 
I  it  is  maintained,  was  such  an  improper  act 
as  subjected  him  to  the  action  of  the  cred- 
itor. 

To  the  correct  determination  of  this 
:  question  it  becomes  necessary  to  enquire 
what  effect  a  delivery  bond  given  by  one 
of  several  defendants,  whose  property  has 
been  levied  on,  has  upon  the  condition  of 
the  other  defendants,  who  do  not  join  in 
the  bond ;  and  what  is  the  nature  of  the 
andertaking  of  the  surety  in  the  forth- 
coming bond.  Does  a  forthcoming  bond 
forfeited  constitute  an  actual  satisfaction 
of  the  original  judgment,  so  that  no  fur- 
ther proceedings  can  be  founded  on  that 
judgment?  If  it  does— if  the  remedy  of 
the  plaintiff,  after  a  valid  forthcoming 
bond  taken  and  forfeited,  is  on  the  bond 
alone,  and  that  is  substituted  for  the 
559  judg'ment  *which  is  thereby  extin- 
guished, one  of  two  consequences 
most  follow:  either  the  sheriff  incurs  a 
liability  if  he  omits  any  of  the  defendants 
in  the  execution,  (for  by  so  doing  they  are 
discharged  and  the  creditor's  rights  im- 
paired;) or  if  not,  then  he  may  receive  as 
securi^  a  codefendant  who  is  suflBcient 
in  point  of  estate;  for,  if  not  taken  as  se- 
cnrity,  he  would  be  discharged,  and  the 
plaintiff  sustains  no  injury  by  his  being 
received  as  the  security. 

There  is  nothing  in  the  act  which  makes 
it  the  duty  of  the  sheriff  to  require  every 
defendant  in  the  original  execution  to  join 
in  the  delivery  bond.  The  law  was  passed 
for  the  benefit  of  the  owner  of  the  goods 
taken;  to  enable  him,  at  his  risk,  to  retain 
the  possession  and  use  of  the  goods,  and  to 
avoid  the  expense  of  their  safekeeping  until 
the  day  of  sale.  The  words  relate  to  the 
owner,  and  make  it  the  duty  of  the  sheriff 
to  suffer  the  goods  to  remain  with  him, 
npon  his  tendering  a  bond  with  sufficient 
security  to  have  them  forthcoming  at  the 
day  of  sale.  His  right  to  retain  the  posses- 
•ion  is  not  dependent  on  the  other  parties 
to  the  execution.  The  law  respects  his  con- 
dition as  owner,  and  for  his  convenience  in 
that  character,  gives  him    the   privilege  of 


retaining  possession  of  his  property  upon 
complying  with  the  terms  imposed.  And 
the  practice  has  been  in  conformity  with 
this  construction  of  the  act.  Several  cases 
have  occurred  in  this  court,  where  the  bond 
was  given  by  one  of  several  defendants ; 
and  in  no  instance  has  it  been  held  that 
the  bond  was  defective  for  that  cause.  If 
then  a  bond  may  properly  be  taken  from 
one  of  several  defendants,  and  the  sheriff, 
upon  the  tender  of  such  a  bond  with  good 
security,  is  bound  to  receive  it,  does  this 
bond,  when  forfeited,  actually  satisfy  the 
original  judgment,  and  exonerate  the  other 
defendants  from  all  further  responsibility? 
It  is  apparent  that  if  the  act  is  to  receive 
this  construction,  a  provision  introduced 
for  the  benefit  of  the  debtor   may  in 

560  practice  operate  *most  harshly  on  the 
rights   of   the   creditor.      A    creditor 

having  several  persons  bound  to  him  may, 
without  any  default  on  his  part,  and  whilst 
in  pursuit  of  a  legal  recovery,  be  deprived 
of  all  remedy  except  against  the  one  giving 
the  delivery  bond  and  his  surety.  And  if 
the  surety,  though  sufficient  when  taken, 
should,  with  the  principal  obligor,  prove 
insolvent  before  actual  payment,  the  debt 
would  be  lost  though  the  other  defendants, 
remain  solvent.  I  should  be  unwilling  to 
come  to  a  conclusion  leading  to  such  results, 
if  it  can  be  avoided.  Nor  do  I  think  any  of 
the  cases  referred  to  have  established  the 
proposition.  They  have  merely  decided  that 
a  forfeited  forthcoming  bond,  whilst  it  re- 
mains in  force,  is  a  satisfaction  of  the  judg- 
ment, so  as  to  prevent  a  new  execution.  To 
the  same  extent,  it  may  be  said  that  a  ca. 
sa.  executed,  or  a  fi.  fa.  levied  on  the  prop- 
erty of  one,  is  a  satisfaction  of  the  judg- 
ment. Whilst  the  body  remains  in  custody, 
no  new  execution  can  issue  against  that 
defendant;  but  if  he  dies  in  custody,  or 
escapes,  the  creditor  is  remitted  to  his  orig- 
inal judgment.  And  where  a  fi.  fa.  is 
levied  on  a  sufficiency  of  goods,  the  prop- 
erty of  one  of  the  defendants,  a  new  execu- 
tion cannot  issue  on  that  judgment  until 
the  levy  Is  exhausted.  Blumfield*s  case,  5 
Co.  Rep.  87 ;  Taylor  v.  Dundass,  1  Wash.  94. 
The  first  and  leading  case  is  Taylor  v. 
Dundass.  The  bond  there  in  question  was 
a  replevy  bond.  By  subsequent  cases,  how- 
ever, a  replevy  bond  and  a  forfeited  forth- 
coming bond  seem  as  to  Ihis  point  to  be 
placed  on  the  same  footing :  both  have  the 
effect  of  a  judgment,  the  first  from  the  date, 
,  the  last  from  the  forfeiture.  In  that  case 
an  execution  issued  and  was  levied  on  the 
property  of  one  defendant,  who  gave  a 
twelve  months  replevv  bond.  Afterwards, 
j  but  within  the  year,  (as  appears  from  the 
dates  of  the  executions  and  order  of  court, ) 
a  second  execution  issued :  and  this  was 
quashed  on  motion,   upon    the  ground 

561  that  the  proceedings  under  *the  first 
execution    were   a   bar  to  the  second. 

Judge  Pendleton  in  one  place  says,  that  a 
replevy  bond  is  the  same  as  if  the  estate 
had  been  sold  to  the  amount  of  the  debt, 
and  though  it  is  an  indulgence  to  the  de- 
fendant,   the    execution    is    considered    as- 
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levied  and  the  judgment  discharged.  This 
language,  standing  alone,  would  cover  the 
whole  ground :  but  in  a  subsequent  passage 
the  judge  qualifies  it,  by  remarking  that 
the  replevy  bond,  whilst  the  execution  re- 
mains unquashed,  is  as  complete  an  execu- 
tion of  the  judgment,  as  if  the  estate  had 
been  sold  to  the  full  amount  of  the  judg- 
ment. So  in  Downman  v.  Downman*s 
ex'or,  2  Wash.  189,  judge  I/yons  observed, 
that  a  forthcoming  bond,  whilst  in  force, 
was  a  satisfaction  of  the  judgment.  Re- 
marks of  the  same  kind  will  be  found  in 
many  of  the  cases  since.  In  Randolph  v. 
Randolph,  3  Rand.  490,  judge  Green  ob- 
served, that  the  only  effect  of  the  decisions 
is  that  a  replevin  or  forthcoming  bond, 
even  if  defective,  is  a  bar  to  any  further 
proceedings  on  the  judgment  until  quashed. 

These  authorities  leave  no  doubt  that  as 
long  as  the  bond  remains  in  force,  it  arrests 
all  proceedings  on  the  original  judgment. 
So  long,  it  constitutes  a  technical  satisfac- 
tion, and  operates,  as  it  respects  the  other 
defendants,  like  a  fi.  fa.  executed  on  the 
property  of  one.  But  no  case  has  yet  de- 
cided under  what  circumstances  and  tor 
what  cause  the  bond  may  be  quashed,  so  as 
to  remit  the  plaintiff  to  his  original  judg- 
ment. 

The  law  provides  that  the  creditor,  if  the 
bond  at  any  time  be  quashed  as  faulty,  be- 
sides his  remedy  against  the  sheriff,  may 
moreover  have  execution  on  his  original 
judgment  as  if  such  bond  had  never  been 
given.  By  this  provision,  literally  con- 
strued, the  right  to  quash  would  seem  to  be 
restricted  to  the  case  of  defects  apparent  on 
the  bond.  That  the  creditor  has  not  the 
right,  at  his  own  discretion,  to  quash  a 
good  bond,  seems  to  me  clear.  The  bond, 
at  the  least,  is  a  substitute  for 
562  *the  levy.  When  the  execution  is 
levied  on  the  property  of  the  princi- 
pal, if  the  creditor  interferes  and  releases 
it,  he  thereby  discharges  the  surety.  Baird 
v.  Rice,  1  Call  18;  Bullitt's  ex'ors  v.  Win- 
stons,  1  Munf.  269.  To  hold  that  he  could, 
without  good  cause,  quash  the  bond  which 
has  supplied  the  place  of  a  levy,  and  so  be 
remitted  to  his  original  judgment  and  all 
his  remedies  to  enforce  it,  would  be  to  au- 
thorize him  to  do  indirectly,  after  the  ex- 
ecution of  the  bond,  what  he  could  not  do 
directly,  before  its  execution,  without  re- 
leasing the  other  defendants.  In  Hendricks 
&c.  V.  Dundass,  2  Wash.  50,  the  creditor 
moved  to  quash  the  replevy  bond,  because 
the  execution  had  been  issued  without  au- 
thority. The  motion  was  resisted  by  the 
other  defendant :  but  it  was  not  pretended 
in  argument,  nor  is  there  any  intimation 
in  the  opinion  of  the  court,  that  the  cred- 
itor had  the  absolute  right  to  quash  without 
cause.  In  Jett  v.  Walker,  1  Rand.  211,  on 
a  judgment  against  two  a  forthcoming  bond 
had  been  taken,  which  was  quashed  on  the 
motion  of  the  plaintiff.  A  second  execution 
was  levied  on  the  property  of  the  bail,  who 
moved  to  quash  it,  as  having  issued  irregu- 
larly. His  motion  was  overruled,  and  he 
appealed.     The    court  held   that  the  appeal 


extended  only  to  the  judgment  overrulinf! 
the  motion  to  quash  the  second  execatioa| 
and  without  deciding  whether  the  appellaol 
would  be  entitled  to  a  supersedeas  to  the 
first  judgment,  even  it  was  erroneonv 
affirmed  the  judgment.  By  a  note  of  the 
reporter  it  appears,  that  the  counsel  intir 
mated  an  intention  to  apply  for  a  snper*^ 
sedeas  to  the  first  judgment,  but  wa_ 
informed  by  the  president  of  the  court  th^' 
the  judges  had  considered  the  subject,  and 
determined  to  refuse  the  supersedeas,  as 
the  ground  that  the  bond  varied  from  tlie 
execution,  and  was  of  course  properly 
quashed.  These  cases,  though  not  decisiTe 
of  the  very  point,  tend  strongly  to  pron 
that  the  creditor's  right  to  quash  is  not  ao- 
limited.     Nor  has  it  been  decided  that 

563  the  creditor  *has  no  right  to  quash 
except  for  apparent  defects.  The  con- 
trary may  be  implied  from  the  case  of 
Hendricks  &c.  v.  Dundass,  above  cited. 
There  the  motion  was  made  and  sustained 
upon  proof  that  the  execution  issued  with* 
out  authority.  So,  I  suppose,  it  would  not 
be  doubted  that  if  the  sheriff  fraudulently 
received  as  security  a  person  notoriously 
insolvent,  the  court,  upon  this  fact  being 
shewn,  would  quash  the  bond;  and  this  not* 
withstanding  the  sheriff  had  made  himsell 
liable ;  for  he  might  be  insolvent,  and  nn- 
able  to  indemnify  the  plaintiff.  Such  a 
bond  would,  in  the  words  of  the  act  of  ai*- 
sembly,  be  faulty,  the  law  requiring  the 
sheriff  to  take  sufficient  security. 

If  the  plaintiff  may  for  the  cause  jtut 
mentioned,  or  for  the  reasons  appearing  in 
the  case  of  Hendricks  &c.  v.  Dundass,  qaash 
upon  other  grounds  than  that  of  apparent 
defects,  may  he  not  do  so  as  well  after  an 
award  of  execution  on  the  bond,  as  before? 
The  court  gives  no  judgment  on  the  bond; 
the  effect  of  a  judgment  is  acquired  when  the 
bond  is  forfeited.  The  bond  may  be  quashed 
whenever  a  motion  is  made  for  the  awaxd 
of  execution,  no  matter  how  many  terms 
have  intervened  since  the  forfeiture.  It 
may  be  so  quashed   as  well    for  defects  ap- 

?arent,  as  for  objections  shewn  alinnde. 
*hen  why  should  the  award  of  execation 
change  the  rights  of  the  parties?  It  im- 
parts no  new  character  to  the  judgment; 
that  was  complete  upon  the  forfeiture  of 
the  bond ;  and  the  proceeding  to  enforce  it 
is  for  /  the  benefit  of  all  interested.  The 
surety  may  have  been  sufficient  when  taken, 
but  afterwards  have  become  insolvent;  or 
he  may  have  been  then  insufficient,  and  the 
fact  unknown  to  the  officer  or  creditor,  or 
so  doubtful  in  his  circumstances  as  to 
render  it  uncertain  whether  his  insufficiency 
could  be  •  proved.  By  proceeding  on  the 
bond,  the  creditor  avoids  delay :  if  the  debt 
is  made,  no  further  question  arises ;  if  the 
obligors  prove  insolvent  and  the  money 
cannot  be  made,    that    is    conclnsiTC 

564  ^evidence   of   the  insufficiency  of  the 
security.     It  seems   to   me,  therefore, 

that  after  the  award  of  execution,  if  the 
execution  proves  unavailing  without  any 
default  of  the  creditor,  that  furnishes  suffi- 
cient ground    to  quash  the  bond ;  and  that 
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le  court,  upon   such   proof,    should  quash 
^,  so  as  to  remit  the  plaintiff  to  his  original 
idgment.     Any  other  construction    places 
le   creditor    who    has    a    joint   judg'ment 
Linst  his  debtors,    in  a  much    worse  con- 
ition  than  the   creditor   who   has  no  judgf- 
lent,  or  a  separate  judgment  against  one. 
Dyke  v.  Mercer,  2  Show.   394,    two  were 
mnd  in  a  bond  jointly   and  severally,  and 
Ig^ent  was  obtained  in   a    separate  suit 
gainst  one.     A  ii.  fa.   was   issued*    and   a 
;izure  to  the  value  returned,  but  the  pi^op- 
was  not  sold,  nor  the  money  paid.     To 
second  action   against   the  other  obligor, 
lis   matter    was   pleaded   in   bs^r;  but  the 
irt   determined    against   the    defendant, 
>lding  that  nothing   but   actual    satisfac- 
ion   by    his   co-obligor    was    sufficient    to 
liscbarp^e  him.     In  Winston  &  al.   v.  Whit- 
ike,  5   Call  435,  a  forthcoming  bond  hav- 
ig   been     given    by    two,    execution    was 
iwarded  and  a  fi.  fa.  issued   against  one  of 
lem,  under  which  property  was  taken ;  but 
le  fi.  fa.  was  not  returned.     Upon  the  au- 
lority  of  Dyke  v.  Mercer,  it  was  held  that 
lese  proceedings  were  no  bar  to  a  motion 
»n   the    bond   against    the   other    obligor, 
ly   should   the   mere   form  of  proceeding 
iffect  so  materially  the   right   of    the  cred- 
'?    Whether  he   proceeds    by  a    separate 
kction  or  a   joint   action,   the  object  is  the 
ime,  to  obtain  actual   satisfaction ;  and  if 
the  one  case  he   may    proceed  until  that 
itisfaction    is  procured,    there    can  be  no 
^ood  reafion  why  a  mere  technical  satisfac- 
Lon  should  discharge  the  other  defendants 
inally    in    the   other  case.     The  point  has 
tot   been   expressly    decided   in  this  court; 
mt  principles  have   been   established  inci- 
lentally,  which  cannot   be   reconciled  with 
le  proposition,  that  a   forfeited  forthcom- 
ing bond  extinguishes   the    original  claim, 
although     it     is     shewn      that     the 
*bond   has   proved  unavailing.     Thus 
in    Randolph    v.    Randolph,    3  Rand. 
),  judgment  having  been  rendered  against 
surety  in  an  obligation,    he  gave  a  forth- 
ling  bond,  which    was   forfeited.     After 
Luy   years   he    paid    this  bond,  and  then 
loved  against   his   principal.     The  motion 
ras  resisted  on  the  ground   that  the  forth - 
>ming  bond,  when  forfeited,   satisfied  the 
riginal  judgment;  that   the  surety's  right 
>f  action  then  accrued,  and  that  it  was  now 
irred    by    the    lapse   of   time.     The  court 
leld,  that  though  the  forfeited  forthcoming 
md  arrested  all   proceedings  on   the  judg- 
[jnent  whilst  it  remained  in  force,  it  did  not 
I  amount  to  an  actual  payment  or  satisfaction 
''of  the  debt,  so  as  to  bar  an   action  against 
!  the  other  obligors.     In    Smith  &c.  v.  Trip- 
ilett  &c.,  4  Leigh  590,  the  assignee  of  a  note 
]Obtained  judgment  against  the  obligor,  who 
'gave  a  forthcoming   bond,  upon    which  ex- 
(ecntion    was    awarded;    and    the   obligors 
|]proved  insolvent.     This  was  held  not  to  be 
[ftiich  a   satisfaction    as  precluded    the   as- 
jBignee    from     resorting    to    his    assignor. 
Inhere  the   bond   was   not  defective  on  its 
|:face.    By  the   original   judgment,    the    in- 
strument assigned  was   merged  in  a  higher 
security ;  and  if  this  security  was  satisfied, 


either  by  the  forfeited  forthcoming  bond  or 
the  proceedings  under  it,  upon  what  ground 
could  the  assignor  be  held  responsible? 

There  is  but  one  serious  objection  to  this 
construction  of  the  law.  Where  there  is  an 
execution  against  two  defendants,  bearing 
towards  each  other  the  relation  of  principal 
and  surety,  and  the  execution  is  levied  on 
property  of  the  principal  sufiBcient  to  pay 
the  debt,  the  surety,  if  the  property  were 
sold,  would  be  relieved.  But  if  a  forthcom- 
ing bond  be  executed,  and  the  surety 
therein,  though  sufficient  when  taken,  af- 
terwards tiecome  insolvent,  to  hold  that  the 
creditor  may  be  permitted  to  resort  to  the 
original  judgment,  would  be  to  subject 
the  original  surety  to  a  loss.  To  this  it 
may  be  answered  that  the  surety  was 

566  guilty  of  the  first  default.    ^Contracts 
are    made    not   with    a   view  to  their 

breach,  but  to  their  fulfilment.  Having 
engaged  to  pay  the  debt,  he  was  bound  to 
comply  with  his  undertaking.  His  failure 
to  perform  his  obligation  has  driven  the 
creditor  to  the  judicial  tribunals  for  re- 
dress. If,  in  the  due  and  regular  prosecu- 
tion of  his  claim,  injury  is  inflicted  on  the 
surety  by  the  operation  of  law  and  the  act 
of  the  principal,  over  which  the  creditor 
could  exercise  no  control,  the  creditor  should 
not  suffer.  And  as  between  the  two, 
equally  innocent  as  respects  the  particular 
transaction,  he  should  bear  the  burthen 
whose  original  default  has  resulted  in  the 
special  injury. 

If  then  the  other  defendants   are  still  ul- 
timately   liable   on    the   judgment,    in  the 
event  of  the  insolvency  of   the    obligors  in 
the   delivery    bond,    as  I  think  they  are,  it 
becomes  necessary   to  enquire  for  what  the 
surety  in  the   forthcoming   bond   is  liable. 
The  act  provides  that  if  the  owner  of   the 
goods  and   chattels   taken    shall   give  suffi- 
cient security  to  the   sheriff   to    have  them 
forthcoming   on  the  day  of  sale,  it  shall  be 
lawful  for  the  sheriff   to   take  a   bond  pay- 
able to   the  creditor,    reciting   the   service 
of    the    execution,    and     the    amount    due 
thereon,  with  condition  to  have   the   goods 
forthcoming  &c.  and  then  provides  that   if 
the  owner  fails  to  deliver   the   goods   or    to 
pay  the  money  mentioned  in  the  execution, 
\  the  bond  is  to  be  returned  to  the  office  and 
I  have  the  effect  of  a  judgment.     The    bond, 
until  forfeited,  is  part  of  the  execution,  col- 
lateral to  the  payment  of   the   debt,    and   a 
forfeiture  may  be  saved  by  a  delivery  of  the 
goods.     It  may   therefore,  in  this  view,  be 
considered  not  as  a  security  for  the  payment 
of  the  debt,  but  for  an  independent  act,  the 
'  delivery  of  the  property  alone.     But  all  the 
'  provisions  of  the  law  must   be  adverted    to 
for  the   purpose  of  ascertaining   the    true 
!  character    of    the     surety's     undertaking. 
;  The  bond  is  a  statutory  bond,  and  its  opera- 
tion  must   be  determined   by   reference    to 
the  law   under  which    it   was  taken. 

567  The  law  requires  that  *the  bond  shall 
recite    the   service  of  the   execution, 

and  the  amount  due  thereon ;  obviously  for 
the  purpose  of  fixing  the  extent  of  the 
surety's    liability.     He    cannot    discharge 
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himself  by  paying  the  value  of  the  property 
to  be  delivered,  if  that  is  less  than  the 
amount  of  the  execution.  The  forfeiture  is 
saved,  either  by  a  delivery  of  the  property, 
or  the  payment  of  the  money  due  on  the  ex- 
ecution. If  the  value  of  the  property,  there- 
fore, exceeds  the  amount  due,  a  breach  of  the 
condition  is  saved  by  paying  that  amount. 
And  execution  is  to  be  awarded  not  for  the 
value  of  the  property,  to  be  ascertained  by 
a  jury  or  in  any  other  way,  but  for  the 
amount  of  the  execution  as  recited  in 
the  bond.  All  these  provisions  shew  that 
the  surety,  though  he  may  discharge  himself 
by  delivering  the  property  before  forfei- 
ture, also  undertakes  for  the  debt  in  the 
event  of  a  failure  to  deliver,  the  property. 
His  undertaking  bears  a  double  aspect,  and 
the  alternative  is  with  him,  not  the  cred- 
itor. If  he  chooses  to  deliver  the  property, 
he  is  discharged ;  having  elected  to  do  that 
which  constitutes  his  undertaking  collateral 
to  the  payment  of  the  debt.  Failing  to  de- 
liver, he  elects  the  other  alternative  which 
his  undertaking  embraced,  the  payment  of 
the  debt.  In  entering  into  the  bond,  there- 
fore, he  becomes  (as  it  seems  to  me)  a 
surety  for  the  debt,  with  the  power  to  re- 
lieve himself  from  that  liability  by  doing 
another  act  within  the  period  prescribed.  If 
this  be  the  true  character  of  his  undertaking, 
and  if,  as  I  have  before  attempted  to  shew, 
all  the  original  defendants  continue  ulti- 
mately responsible  until  the  actual  payment, 
notwithstanding  the  intermediate  execution 
and  forfeiture  of  the  forthcoming  bond,  then 
it  follows  that  such  a  defendant  is  not  suffi- 
cient security.  He  is  already  bound  for  the 
debt,  and  continues  so  bound  until  dis- 
charged by  actual  satisfaction  of  the  judg- 
ment. He  cannot  therefore  be  considered 
as  sufficient  security,  or  security  in  any 
sense,  for  that  for  which  he  already 
568  stands  *bound  by  the  judgment ;  and 
the  sheriff  is  not  warranted  in  receiv- 
ing him. 

I  therefore  think,  that  as  the  evidence 
demurred  to  in  this  case  proves  that  the 
surety  in  the  forthcoming  bond  was  a  de- 
fendant in  the  original  judgment,  that  evi- 
dence supports  the  issue  charging  the 
sheriff  with  a  breach  of  duty  in  taking  him 
as  security ;  that  whether  he  was  sufficient 
in  point  of  estate  or  not,  in  point  of  law 
he  was  no  security. 

To  sustain  the  issue  on  the  part  of  the 
plaintiff,  it  was  incumbent  on  him  to  prove 
that  Garland  was  sheriff  on  the  23d  of  May 
1818,  that  the  bond  sued  on  covered  his 
transactions  for  that  year,  and  that  Harri- 
son, who  levied  the  execution,  was  his 
deputy.  The  plaintiff  offered  in  evidence 
an  order  shewing  the  qualification  of  Gar- 
land as  sheriff,  under  a  commission  from 
L/inah  Mims  lieutenant  governor,  and  also 
an  order  shewing  the  qualification  of  Har- 
rison as  his  deputy.  These  orders  are  copied 
into  the  record  without  their  dates,  but  I 
do  not  think  the  imperfection  of  the  record 
in  this  respect  material.  The  plaintiff  also 
offered  the  official  bond  of  Garland,  executed 
♦  September  court  1817.    The  condition  re- 


cites that  Garland  was  appointed  sheriff  by 
commission  from  the  governor ;  and  under 
that  commission  the  bond  was  taken.  This, 
therefore,  must  have  been  the  bond  given 
for  the  second  year.  And  it  seems  from  the 
evidence,  and  the  returns  of  his  deputy 
Harrison  on  process,  that  under  this  second 
commission  he  continued  in  office  nntil  No- 
vember 1818.  There  is  no  conflict  in  the 
evidence  in  reference  to  this  point;  and  the 
orders,  bond,  and  returns  on  the  process 
clearly  establish  that  Garland  was  the 
sheriff,  and  Harrison  his  acting  depntj, 
during  the  period  referred  to. 

The  defendants  in   their   fourth   plea  al- 
leged that  the  debt  was  lost   by    the  negli- 
gence of  the  creditor.     In  the  view  already 
taken    of   the    rights  and  duties  of  the  re- 
spective parties,  as  growing  out  of  the 

569  forthcoming  *bond,  I  have  attempted 
to  shew  that  the  creditor  has  not  the 

absolute  right  to  quash  the  bond,  where  it 
is  not  defective  on  its  face,  and  has  been 
regularly  taken.  If,  however,  the  codef end- 
ant  in  the  original  judgment  was  not  a 
legal,  security,  the  bond  might  have  been 
quashed  for  this  defect,  and  the  creditor, 
besides  his  remedy  against  the  sheriff, 
would  have  been  at  once  remitt^  to  his 
original  judgment.  He  elected  to  pursue  the 
bond.  Of  this  the  sheriff  could  not  com- 
plain, unless  the  debt  was  afterwards  lost 
by  the  negligence  or  misconduct  of  the 
creditor.  The  defendants  have  introduced 
evidence  tending  to  prove  that  there  was 
property  of  heroj  Camden,  on  which  the 
sheriff  might  have  levied,  and  that  he  was 
arrested  by  the  improper  interference  of 
the  creditor.  The  only  interference  con- 
sisted in  the  written  memorandum  given  by 
Lynch  to  Leroy  Camden  on  the  10th  of  No- 
vember 1818,  four  days  before  the  sheriff 
went  out  of  office.  It  does  not  appear  that 
this  memorandum  ever  came  to  the  sheriff's 
hands;  and  though,  as  against  the  demur* 
rant,  a  jury  might  fairly  have  inferred  that 
it  did,  as  it  was  produced  in  evidence  bj 
the  defendants,  yet  the  memorandum  did 
not  warrant  the  sheriff  in  failing  to  levy; 
it  merely  authorized  him  to  permit  the 
property  on  which  he  might  levy  to  remain 
in  the  possession  of  Leroy  Camden  until 
the  succeeding  monday.  This,  it  seems  to 
me,  did  not  justify  the  sheriff  in  omitting 
entirely  to  levy.  He  had  already  incurred 
a  liability  by  taking  improper  security  in 
the  forthcoming  bond.  For  his  own  pro- 
tection, it  was  his  duty  at  least  to  levy  the 
execution,  if  there  was  a  sufficiency  of 
property;  and  then,  if  loss  ensued  incon- 
sequence of  this  interference  of  the  cred- 
itor, it  must  have  been  borne  by  him.  The 
facts  fairly  deducible  from  this  evidence  do 
not,  as  it  seems  to  me,  make  out  a  bar  to 
the  action.  They  tend  to  prove  that  part 
of  the  debt  might  possibly  have  been  made, 
and  therefore  were  proper  for  the  con- 
sideration  of   the   jury  in  assessin^^ 

570  *the   damages,    but  do  not  defeat  the 
plaintiff's  action. 

The  second   breach  avers  the  delivery  of 
the   execution    on     the    forthcoming   bond 
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that  the  sheriff  could  have  levied  the  execu- 
tion on  sufficient  property  of  I/eroy  Camden 
to.  satisfy  it,  but  failed  and  refused  to  levy 
the  same.  The  execution  referred  to  was 
returned  **Not  time  to  execute."  The 
breach  is  imperfectly  assigned,  and  it  is 
aomewhat  doubtful  whether  it  was  intended 
to  aver  that  the  defendant  had  sufficient 
property  upon  which  the  sheriff  might  have 
levied,  or  that  he  received  the  execution  in 
time  to  levy  the  same.  If  the  former  was 
intended  the  record  presents  the  parties  as 
relying  on  the  same  evidence ;  the  sheriff, 
as  proving  that  there  was  property  suffi- 
cient to  have  satisfied  the  debt,  if  the  cred- 
itor had  been  diligent ;  and  the  creditor,  as 
establishing  the  same  fact,  to  prove  mis- 
conduct in  the  sheriff.  Looking  at  the 
breach  in  connexion  with  the  execution  set 
cat  and  the  return,  it  seems  to  have  been 
intended  to  put  in  issue  the  truth  of  the 
return,  and  to  aver  that  the  execution  came 
to  the  sheriff's  hands  in  time  to  levy  it. 
So  considering  it,  the  evidence,  it  seems  to 
me,  does  not  prove  the  issue.  The  execu- 
tion is  dated  the  5th  of  October  1818 ;  but 
there  is  no  proof  shewing  when  it  was  de- 
livered to  the  sheriff,  or  returned.  It  seems 
that  other  executions  against  the  same  de- 
fendant, dated  afterwards,  did  come  to  the 
sheriff's  hands,  and  were  levied  before  the 
return  day  of  the  one  in  question ;  and 
the  clerk  proves  that  the  sheriff  was  in  the 
habit  of  calling  at  the  office  and  taking  out 
ezectttions.  I  do  not  think  this  sufficient, 
in  opposition  to  the  return  of  a  sworn  offi- 
cer, to  prove  the  return  false.  The  affirma- 
tive was  with  the  plaintiff,  and  he  demurs. 
He  might  and  should  have  proved  when 
the  execution     was   delivered.      The   jury 

would  not  have  been  justified  in  in- 
571     ferring   from   the   evidence  ^adduced 

that  such  delivery  was  in  time, 
against  the  return ;  and  the  plaintiff  can- 
not, by  demurring,  deprive  the  defendants 
of  the  benefit  of  it.  According  to  the  well 
establinhed  rule,  he  is  to  be  considered  as 
waiving  all  his  evidence  which  confiicts 
with  that  of  the  defendants. 

No  evidence  was  given  to  sustain  the 
issue  on  the  third  breach.  The  law  being, 
as  I  conceive,  for  the  plaintiff  on  the  facts, 
as  proving  the  issue  made  .under  the  first 
breach,  if  the  case  stopped  here,  the  plain- 
tiff would  be  entitled  to  an  affirmance  of 
the  judgment.  But  after  the  demurrer  to 
evidence  was  joined,  (the  court  having 
mled  the  defendants  to  do  so,)  the  plain- 
tiff's counsel  tendered  a  conditional  verdict 
for  the  amount  of  the  debt :  the  defendants 
objected,  contending  that  the  quantum  of 
damages  was  a  question  to  be  decided  by 
the  jury,  and  insisted  on  submitting  the 
evidence  to  the  jury ;  but  the  court  was  of 
opinion  that,  from  the  pleadings,  the  plain- 
tifiF  must  recover  the  amount  of  his  debt,  or 
nothing,  and  that  said  evidence  could  not 
be  urged  before  the  jury  in  mitigation  of 
damages;  and  thereupon  the  jury  signed 
the  verdict.  To  this  decision  the  defend- 
ants excepted.     This  was  an  action  on  the 
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against   Lcroy    Camden  to  the  sheriff,  and   official  bond,   against  the    sheriff  and    his. 
....  .t..  .u.-.ir  — ,^  u 1^...-.^  .u sureties;  and  the  case  of  Perkins  and  other* 

y.  Giles  governor,  9  Leigh  397,  decides,  that 
in  such  an  action  the  recovery  is  confined 
to  the  damages  sustained,  and  these  may 
amount  to  the  debt,  or  may  amount  to  less. 
The  sheriff  having  levied,  and  having  re- 
leased the  goods  by  taking  a  defective 
bond,  might,  if  the  debt  were  lost  in  con- 
sequence of  this  discharge,  be  made  liable 
for  the  whole.  But  even  in  an  action  on 
the  case  against  him  alone,  the  recovery 
would  be  limited  to  the  amount  of  the  In- 
jury sustained.  In  this  case,  the  creditor 
having  proceeded  on  the  bond,  it  was  com- 
petent to  shew  that  the  debt,  or  part  of  it, 
was  made,  or  that  the  debt,  or  a  portion  of 

it,    might    have    been  collected  if  the 
572      creditor  *had    not   interfered,  or  that 

loss  has  resulted  from  his  culpable 
neglect.  Such  evidence  would  be  proper 
for  the  consideration  of  the  jury  on  the 
question  of  damages.  The  only  points  sub- 
mitted to  the  decision  of  the  court  upon  the 
demurrer  were,  that  the  facts  shew  a  cause 
of  action  against  the  sheriff,  and  do  not 
shew  that  the  debt  was  lost  through  the 
negligence  of  the  creditor.  The  plaintiff 
was  therefore  entitled  to  a  recovery ;  but 
the  extent  of  that  recovery  must  depend  on 
the  evidence  as  to  the  injury  sustained. 
This  the  jury  may  hear  and  consider  in  as- 
sessing the  damages.  It  may  be  entitled 
to  little  weight;  but  of  this  the  jury  are  the 
exclusive  judges,  and  the.,plaintiff  cannot, 
by  demurring,  deprive  the  defendant*  of 
the  benefit  of  it.  The  opinion  of  the  court 
took  from  the  jury  all  discretion,  and  fixed 
the  damages  at  the  amount  of  the  debt.  In 
this,  and  in  excluding  the  testimony  offered 
from  the  consideration  of  the  jury  on  the 
quantum  of  damages,  it  seems  to  me  the 
court  erred ;  and  for  this  cause  the  judg- 
ment should  be  reversed,  the  verdict  set 
aside,  and  a  nrw  writ  of  enquiry  awarded. 
The  other  judges  concurred.  And  the 
president  stated  that  he  was  authorized  by 
judge  Brooke  to  say,  that  if  present  he  would 
also  have  concurred. 

Judgment  reversed. 
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•The  Bank  of  the  United  States  Incor- 
porated by  Pennsylvania,  and  Others 
V.  The  Merchants  Bank  of  Baltimore. 

February,  1848,  Richmond. 

Poreirn    Corporation— AtUchnent— Construction     off 

SUtute.*— Under  the  act  In  1 R.  C.  1819,  p.  474,  ch.  128. 
dlrectingr  the  method  of  proceeding  In  courts  of 
equity  against  absent  debtors,  a  creditor  of  a  cor- 


*Personal  Actions— Venae— Natural  Persons -Cor- 
porations.-In  Humphreys  v.  Neiwport  News  &  M. 
V.  CJo.,  83  W.  Va.  187.  10  S.  E.  Rep.  40,  the  court  said  : 
"At  common  law  a  personal  action  can  be  main- 
tained in  this  state  asrainst  a  nonresident  natural 
person  in  any  county  where  he  can  be  personally 
served  with  process.  Mahany  y.  Kephart,  15  W.  Va. 
020 :  Vinal  v.  Core.  18  W.  Va.  19  :  Beime  v.  Rosser, 
36  Gratt  638 ;  1  Rob.  Pr.  816,  858.    But  it  is  said  in 
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poratlon  created  by  another  state  may  maiatain  a 
suit  in  equity  agrainst  sacti  corporation,  as  a  de- 
fendant oat  of  this  commonwealth,  where  there 
are .  0i(er8ons  within  the  same  who  have  In  their 
hands  effects  of.  or  are  indebted  to,  such  absent 
defendant:  or  may  maintain  a  suit  In  equity 
afiralnst  such  corporation  as  an  absent  defendant, 
where  it  has  lands  or  tenements  within  the  com- 
.  mon wealth. 

The  Merchants  bank  of  Baltimore  being 
a  creditor  of  the  bank  of  the  United  States 
(incorporated  by  Pennsylvania),  and  ex- 
periencing great  difficulty  in  the  recovery 
of  their  debt,  and  the  indebted  corporation, 
though  without  this  commonwealth,  hav- 
ing eflFects  here,  a  suit  in  equity  was  com- 
menced in  the  superior  court  of  chancery 
for  the  Richmond  circuit,  against  the  said 
corporation  as  debtors  out  of  this  com- 
monwealth, and  against  others  within  the 
same,  having  in  their  hands  effects  of  or 
otherwise  indebted  to  the  said  absent 
debtors,  and  also  against  the  said  absent 
debtors  as  owners  of  lands  and  tenements 
within  the  commonwealth.  Affidavit  was 
duly  made  that  the  defendants  sued  as 
absent  debtors  were  out  of  the  common- 
wealth, and  both  the  bill  and  endorsement 
on  the  subpoena  shewed,  in  the  usual  man- 
ner, that  the  object  of  the  suit  was  to  ob- 
tain a  decree  for  the  sale  of  the  lands  and 
tenements  belonging  to  the  absent  debtors, 
to    satisfy   the   debt   appearing   to   be  due 

Bank  V.  Bank,  1  Bob.  ( Va,)  605,  this  cannot  be  predi- 
cated of  a  corporation,  for.  by  the  common  law 
unaided  by  statute,  a  foreign  corporation  cannot 
be  sued,  because  by  that  law  process  asrainst  It 
must  be  served  on  its  head,  within  the  jurisdiction 
where  this  artificial  body  exists/*  The  principal 
case  Is  cited  In  this  connection  In  B.  &  O.  R.  R.  Co. 
V.  Oallahue,  12  Gratt  060. 

S^e  foot-note  to  Gowardln  v.  Universal  Life  Ins. 
Co..  82  Gratt.  446,  and  monographic  note  on  "Corpora- 
tions (Private)"  appended  to  Slaughter  V.  Com.,  18 

Gratt.  767. 
Corporations— When   Deemed  to  Be  Persons.— See 

foot-note  to  Western  Union  Tel.  Co.  v.  Richmond,  26 
Gratt.  1.  The  principal  case  Is  cited  In  Crafford  v. 
Supervisors,  87  Va.  116. 12  S.  E.  Rep.  147. 

Same— "Persons"  Used  In  Statute  Indndes  Copora- 
tions.-  In  B.  &  O.  R.  R.  Co.  v.  Gallahue,  12  Gratt.  668, 
it  is  said  :  "When  the  word  person  Is  used  In  a 
statute,  corporations  as  well  as  natural  persons 
are  Included  for  civil  purposes.  This  was  the  rule 
at  common  law.  2  Inst  607,  703,  786.  They  are 
to  be  deemed  and  taken  as  persons  when  the 
circumstances  In  which  they  are  placed  are 
Identical  with  those  of  natural  persons  expressly 
included  In  such  statutes.  Beaston  v.  Farmers 
Bank  of  Delaware,  12  Peter's  R.  103,  134-« :  V.  S. 
Bank  V.  Merchants  Bank  of  Baltimore,  1  Bob.  B.  678." 

In  Strlbbllng-  v.  The  Bank  of  the  Valley.  6  Rand. 
190.  Judge  Cabell  said  :  "The  term  'person,'  used. 
In  the  law,  Is  unquestionably  sufficiently  comprehen- 
sive to  embrace  corporations  :  and  It  must  be  held 
to  embrace  them,  unless  there  be  something-  In  the 
law  showlnsr  the  legislative  Intention  to  restrict  Its 
application." 

See  Miller  v.  Com.,  27  Gratt  110,  and  note,  and  mono- 
irraphlc  note  on  "Corporations  (Private)"  appended 
to  SlauiThterv.  Com.,  18  Gratt.  767. 


from    them,  and  to  restrain  the  defendantE 
in  this  commonwealth    from  paying, 

574  conveying    *away    or    secreting    the 
debts    by    them    owning    to,    or   the 

effects  in  their  hands  of,  the  said  absent 
debtors.  The  usual  order  of  publication 
was  made  against  the  absent  debtors,  and 
the  same  being  duly  published  and  posted, 
and  the  cause  matured  for  hearing  also  as 
to  other  defendants,  the  case  came  on  to 
be  heard  the  24th  of  January  1842,  on  the 
bill  and  exhibits.  On  consideration 
whereof,  the  court,  without  deciding  any 
other  question  at  that  time,  was  of  opinion 
that  the  lands  and  tenements  sought  to 
be  subjected  ought  to  be  under  the  direc- 
tion of  the  court,  in  the  hands  of  a  re- 
ceiver, so  that  the  same  might  be  finally 
disposed  of  in  such  manner  as  to  the  court 
might  seem  just;  and  the  court  therefore, 
until  its  further  order,  appointed  Gustavus 
A.  Myers  receiver  of  the  rents  and  profits 
of  all  the  said  lands  and  tenements,  with 
the  powers  set  forth  in  the  order.  After- 
wards, on  the  motion  of  the  plaintiffs, 
leave  was  given  them  to  amend  theip  bill 
and  make  new  parties,  and  the  cause  was 
sent  to  the  rules.  The  amended  bill  was 
accordingly  filed,  making  defendants 
thereto,  besides  others,  John  Bacon,  Al- 
exander Symington  and  Thomas  Robbing. 
On  the  23d  of  June  1842,  on  the  motion  of 
the '  absent  debtors  and  of  the  said  Bacon, 
Symington  and  Robbins,  they  were  per- 
mitted to  file  their  answers,  on  giving 
security  for  costs ;  the  order  providing,  as 
usual,  that  the  attachment  sued  forth  in 
the  cause  was  not  to  be  thereby  discharged. 

In  this  state  of  the  case,  to  wit,  on  the 
29th  of  June  1842,  the  defendants  who  bad 
so  filed  their  answers  moved  the  court  to 
discharge  the  attachment,  upon  the  ground 
that  the  proceeding  against  the  debtor 
corporation  is  not  authorized  by  the  act  of 
the  11th  of  February  1819,  in  1  R.  C.  p. 
474,  ch.  123.  The  said  motion  being 
argued  by  counsel,  the  circuit  court,  on 
consideration  thereof,  ordered  that  the 
same  be  overruled. 

From    which    order    an    appeal    was  al- 
lowed. , 

575  *Taylor  and  G.  A.  Myers  for  appel- 
lants.    The  act  of   February  11,  1819, 

and  the  general  laws  from  which  it  is 
taken,  in  substance  if  not  literally,  (act  of 
1744,  5  Hen.  St.  at  large  p.  220;  1777,  9  Hen. 
St.  at  large  p.  3%, )  clearly  relate  through- 
out to  natural  persons,  and  not  to  bodies 
politic  or  corporate.  The  preamble  recites, 
that  *^  whereas  creditors  have  experienced 
great  difiiculties  in  the  recovery  of  debts 
due  from  persons  residing  without  the 
jurisdiction  of  this  commonwealth,  but 
who  have  effects  here  sufficient  to  satisfy 
and  pay  such  debts;  for  remedy  whereof," 
&c.  The  first  section  then  enacts,  that 
*^upon  affidavit  that  such  defendant  or 
defendants  are  out  of  the  country,  or  that 
upon  enquiry  at  his,  her  or  their  usual 
place  of  abode,  he,  she  or  they  could  not  be 
found,  so  as  to  be  served  with  process;*' 
in  all  such  cases  the  court  may   make  any 
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order,  and  require  surety  if  it  shall  appear 
necessary,  to  restrain  the  defendants  in 
this  country  from  paying,  conveying  away 
or  secreting*  the  debts  by  them  owing  to, 
or  the  effects  in  their  hands  of,  such 
absent  defendant  or  defendants,  &c.  The 
fourth  section  still  more  clearly  contem- 
plates natural  persons,  since  a  foreign 
corporation  surely  cannot  return  and  ap- 
pear openly,  and  cannot  have  an  '^heir, 
eiecutor  or  administrator.'* 

It  is  to  be  remarked,  that  the  first 
general  law  giving  this  process  was  passed 
in  1744,  when  no  corporations,  except  quasi 
corporations,  such  as  towns,  counties  or 
boroughs,  existed  in  the  colony  of  Virginia 
at  any  rate,  if  they  did  in  any  other  of  the 
colonies;  so  that  it  is  impossible  to  con- 
ceive that  the  legislature  contemplated 
them  at  that  time.  The  subsequent  laws, 
as  observed  above,  use  the  same  terms  as 
are  to  be  found  in  the  law  of  1744;  and  it 
cannot  fairly  be  contended  that  those 
terms  in  the  present  law  can  be  enlarged 
by  interpretation,  so  as  to  embrace  objects 
not  contemplated  by  the  legislature  in  the 
preceding  laws,  in   the  absence  too  of  any 

expression  properly  applicable  to  such 
576     objects.     *If    corporations   had   been 

intended  to  be  embraced,  would  not 
the  legislature,  who  must  be  presumed  to 
be  acquainted  with  the  technical  terms 
which  would  convey  their*  meaning,  have 
expressly  included  **  bodies  politic  or  cor- 
porate" in  the  law?  When  such  artificial 
bodies  are  contemplated,  those  terms  are 
used  by  them.  For  example,  in  the  act 
(Supplement  to  Rev.  Code,  p.  382,  ch.  313), 
'4o  amend  an  act  more  effectually  t(.>  pre- 
vent the  circulation  of  notes  emitted  by 
unchartered  banks,*'  an  act  of  great  im- 
portance and  intended  to  check  a  great  and 
growing  evil,  while  the  first  section  pro- 
hibits any  person  or  persons  from  commit- 
ting the  acts  specified  therein,  the  second 
section  explicitly  prohibits  **any  body 
politic  or  corporate"  from  committing  sim- 
ilar acts.  Surely  if,  under  the  words  ^  *per- 
aon  or  persons*"  the  legislature  conceived 
that  artificial  persons  would  be  included, 
they  would  not  have  deemed  it  necessary 
to  use  another  term  in  the  second  section. 
This  question  has  never  been  decided  in 
Virginia,  it  is  believed.  But  in  New 
York,  (where,  under  the  words  of  the  law, 
1  New  R.  L.  157,  ch.  49,  {  23,  it  might 
with  much  more  propriety  be  contended 
that  corporations  were  included,  than  it 
can  be  under  our  statute,)  the  supreme 
court  decided  that  the  attachment  against 
absent  debtors  would  not  lie  against  the 
estate  of  a  foreign  corporation ;  for  that 
that  law  applied  to  natural  persons  only,  and 
not  to  bodies  corporate.  M' Queen  v.  The 
Middletown  Manufacturing  Company,  16 
Johns.  Rep.  5.  The  23d  section  of  the  New 
York  law  enacts  that  the  real  and  personal 
estate  of  any  debtor,  who  resides  out  of 
the  state  and  is  indebted  within  it,  shall 
be  liable  to  be  attached  and  sold  &c.  It 
was  contended  in  that  case,  in  support  of 
the   attachment,    that. a  corporation  might 


be  a  debtor,  as  well  as  a  natural  person ; 
but  the  court  decided  as  above  stated. 
Now  it  is  conceived  that  if  the  term 
^'debtor,"  taken  in  connexion  with  the 
other  provisions  of  that  law,  was  not 
577  deemed  sufficiently  ^comprehensive  to 
embrace  corporations,  it  can  be  with 
still  less  reason  contended  in  this  case, 
that  the  words  **  person  or  persons"  are 
more  so.  Great  inconvenience  and  embar- 
rassment might  be  produced,  if  an  oppo- 
site construction  should  prevail.  Our  banks 
must  provide  funds  at  different  points,  to 
enable  them  to  draw,  and  to  conduct  their 
business  with  safety.  At  a  period  of  sus- 
pension of  specie  payments  recognized  by 
the  legislature,  if  a  holder  of  their  paper 
should  apply  to  any  of  them  to  redeem 
their  notes,  upon  a  refusal  they  may  be  re- 
quired to  endorse  on  the  notes  the  time 
such  demand  is  made,  and  from  that  period 
they  become  an  interest- bearing  debt. 
Provided  with  such  endorsement,  the  cred- 
itor proceeds  to  some  point  out  of  this  com- 
monwealth, where  he  is  apprized  that  the 
bank  has  funds,  and  he  attaches  them. 
The  most  ruinous  consequences  might  en- 
sue, although  the  institution  thus  affected 
is  actually  protected  by  the  laws  of  Vir- 
ginia in  the  suspension  out  of  which  these 
consequences  have  arisen. 

The  case  of  Bushel  &  another  v.  The 
Commonwealth  Insurance  Company,  15 
Serg.  &  Rawle  173,  will  be  relied  on  upon 
the  other  side.  It  appears  from  the%eport 
of  that  case,  that  the  court  was  not 
unanimous.  Tilghman,  chief  justice,  was 
sick  and  gave  no  opinion,  and  the  only 
opinions  pronounced  are  those  of  Rogers, 
J.,  and  Duncan,  J., — the  latter  dissenting 
from  the  former.  Of  these  two  opinions 
we  rely  with  great  confidence  on  that  of 
judge  Duncan,  whose  reasoning,  it  is 
humbly  conceived,  is  infinitely  stronger, 
and  certainly  more  consistent  with  the 
legitimate  powers  and  duties  of  judicial 
tribunals,  than  that  of  his  brother  judge, 
who  is  driven  first  to  construe  the  law  of 
foreign  attachments  as  a  remedial  law, 
when  in  truth  it  is  an  innovation  on  the 
common  law  and  should  be  construed 
strictly,  and,  then  to  declare  that  the  law 
has  undergone  changes  to  suit  the  times, 
not  by  legislative  enactments,  but  by 
578  the  ***silent  legislation  of  the  people 
themselves"— a  species  of  legislation 
certainly  unknown  to  us,  and  not  existing, 
that  we  are  aware,  in  any  community  of 
laws  upon  earth. 

If  it  be  necessary  to  give  this  remedy 
against  foreign  corporations,  the  legis- 
lature, and  not  the  courts  alone,  have  the 
power  to  do  so ;  and  we  humbly  conceive 
that  it  is  better  to  leave  it  thus,  than  (in 
the  language  of  judge  Duncan)  for  the 
courts  to  ^*make  laws  as  we  go  along,  put 
them  on  the  judicial  anvil,  and  with  the 
judicial  hammer  give  them  a  different 
shape,  and  fashion  them  according  to  our 
own  notions  of  right  and  wrong." 

Robinson  for  appellees.  Such  construc- 
tion ought  to  be  put  upon  a  statute  as  may 
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best  answer  the  intention  which  the  makers 
had  in  view ;  for  qui  haeret  in  litera,  hseret 
in  cortice.  Bac.  Abr.  tit.  Statute,  Let. 
I.  J  5.  A  thing  which  is  within  the  inten- 
tion of  the  makers  is  as  much  within  the 
statute  as  if  it  were  within  the  letter. 
Ibid.  Whenever  this  intention  can  be  dis- 
covered, it  ought  to  be  followed,  although 
such  construction  seem  contrary  to  the 
letter.     Ibid. 

In  the  case  of  The  United  States  v. 
Amedy,  11  Wheat.  393,  the  prisoner  was 
indicted  under  an  act  of  congress  making 
it  felony  to  destroy  a  vessel  with  intent  **to 
prejudice  any  person  or  persons  that  hath 
underwritten."  The  underwriters  in  that 
case  being  a  corporation,  it  was  insisted 
that  a  corporation  was  not  a  person  within 
the  meaning  of  the  act.  But  the  supreme 
court  of  the  United  States  overruled  the 
objection.  Mr.  justice  Story,  in  delivering 
the  opinion  of  the  court,  (p.  412,)  said, 
'*If  there  had  been  ai^y  settled  course  of 
decisions  on  this  subject  in  criminal  cases, 
we  should  certainly,  in  a  prosecution  of 
this  nature,  yield  to  such  a  construction 
of  the  act.  But  there  is  no  such  course  of 
decisions.  The  mischief  intended  to  be 
reached  by  the  statute  is  the  same,  whether 
it  respects  private  or  corporate  per- 
579  sons.  *That  corporations  are  in  law, 
for  civil  purposes,  deemed  persons, 
is  unquestionable.  And  the  citation  from 
2  Ins).  736,  establishes  that  they  are  so 
deemed  within  the  purview  of  penal  stat- 
utes. Lord  Coke,  there,  in  commenting  on 
the  statute  of  31  Eliz.  ch.  7,  respecting  the 
erection  of  cottages,  where  the  word  used 
is  *no  person  shall,'  Ac.  says  this  extends 
as  well  to  persons  politic  and  incorporate, 
as  to  natural  persons  whatsoever." 

The  authorities  cited  and  opinion  deliv- 
ered by  the  supreme  court  of  New  York,  in 
The  People  v.  Utica  Insurance  Company, 
15  Johns.  382,  are  to  the  same  effect. 

It  was  formerly  argued  in  this  court  that 
the  statute  against  uaux^  (1  R.  C.  373),  did 
not  apply  to  corporations.  By  the  first 
section  of  that  statute,  the  legislature  had 
declared  that  no  person  should  take  for  the 
loan  of  money  above  the  specified  rate,  and 
that  all  contracts  for  payment  of  any  money 
so  lent,  on  which  higher  interest  was  re- 
served, should  be  void.  By  the  second  sec- 
tion, any  person  taken  above  the  legal  rate 
was  made  subject  to  a  forfeiture  of  double 
the  money  lent.  And  by  the  third  section, 
a  borrower  was  authorized  to  exhibit  a  bill 
in  chancery  against  the  lender,  and  compel 
him  to  discover  upon  oath  the  amount  lent. 
Though  the  language  thus  used,  strictly 
construed,  was  applicable  only  to  natural 
persons,  and  the  statute  was  one  of  a 
penal  character,  this  court  held  neverthe- 
less, (three  judges  concurring,)  that  a 
contract  with  a  corporation  on  which  it  re- 
served more  than  the  interest  specified  was 
void.  Stribbling  v.  The  Bank  of  the 
Valley,  5  Rand.  141,  2,  148,  9,  189.  Judge 
Cabell  said,  (p.  190).  **The  term  ^person' 
used  in  the  law  is  unquestionably  suflPi- 
ciently  comprehensive  to  embrace  corpora- 


tions, and  it  must  be  held  to  embrace  them 
unless  there  be  something  in  the  law  shew- 
ing the  legislative  intention  to  restrict  lis 
application."  The  other  two  judges  not 
putting  the  case  on  so  broad  a  ground, 
580  he  agreed  with  them  that  even  if  *it 
were  true  that  corporations  could  not 
be  punished  under  the  second  section,  the 
contract  must  be  vacated  under  the  first 
section.  For,  said  he,  '*the  great  object 
was  to  protect  the  fleeced  borrower,  and 
that  object  requires  that  the  provision  as  to 
vacating  the  contract  should  apply  to  arti- 
ficial as  "well  as  natural  persons." 

In  The  Bank  of  the  United  States  v. 
Deveaux,  5  Cranch  61,  the  supreme  court 
held,  that  under  the  clause  of  the  constitu- 
tion giving  the  federal  courts  jurisdiction 
of  ^* controversies  between  citizens  of  dif- 
ferent states,"  those  courts  could  take 
jurisdiction  of  a  controversy  between  a  cor- 
poration and  a  citizen. 

So  far,  this  question  has  been  considered 
upon  those  authorities  which,  it  might  be 
inferred,  would  take  the  view  the  most 
favourable  that  could  be  taken  for  the  other 
side ;  the  decisions  being  all  of  them  upon 
penal  statutes,  except  in  one  instance,  and 
that  a  case  of  constitutional  power. 

It  is,  however,  much  more  plain  that 
corporations  are  embraced  in  the  statute 
now  under  consideration,  than  in  the  cases 
which  have  b€en  cited.  While  in  those 
cases  the  statutes  were  generally  penal 
statutes,  and  to  be  construed  strictly, 
thus,  it  is  manifest,  is  a  remedial  statute 
and  to  be  construed  liberally.  It  is  laid 
down  that  a  statute  made  for  the  suppres- 
sion of  a  fraud,  or  to  give  a  more  speedy 
remedy  for  a  right,  ought  to  be  construed 
liberally,  because  such  construction  is  for 
the  furtherance  of  justice.  Bac.  Abr.  tit 
Statute,  Let.  I.  i  8.  If  this  be  so,  surely 
a  statute  which  gives  a  remedy  where 
there  was  none  before,  and  gives  it  in  a 
case  in  which  a  remedy  is  necessary  for 
the  furtherance  of  justice,  must  be  con- 
strued liberally.  Such  is  the  nature  of  the 
statute  under  consideration.  It  is  clearly 
remedial.  And  such  a  construction,  we  are 
told,  ought  to  be  put  upon  a  remedial  stat- 
ute as  will  tend  to  suppress  the  mischief 
intended  to  be    remedied.     Bac.    Abr.    tit. 

Statute,  Let.  I.  {  8. 
581  *What  was  the    mischief    that  this 

statute  intended  to  remedy?  It  was, 
that  debtors  residing  out  of  this  common- 
wealth had  effects  here  sufficient  to  satisfy 
such  debts,  and  yet  their  creditors  remained 
unpaid.  The  mischief  is  the  same,  whether 
the  debt  be  due  from  a  corporation  or  from 
a  natural  person ;  and  the  remedy  must  be 
coextensive  with  the  mischief.  If,  for  the 
prevention  of  fraud  and  the  furtherance  of 
justice,  the  remedy  be  necessary  and  proper 
in  the  one  case,  it  is  equally  necessary  and 
proper  in  the  other. 

Although  then  the  expression  in  the 
preamble,  ** persons  residing  without  the 
jurisdiction  of  this  commonwealth,"  had 
been  adhered  to  in  the  act  itself,  it  would 
nevertheless    have   been  proper  to  consider 


356 


I  ROB. 


Bank  of  U.  S.  Ac.  v.  Merchants  Bank  of  Bai^timorr.     582,  683,  584 


corporations  as  embraced  within  the  act. 
The  argument  that  they  are  not  persons 
would  have  been  entitled  to  no  more  weight 
than  it  received  in  Beaston  v.  The  Farmers 
Bank  of  Delaware,  12  Peters  134,  5.  In  the 
language  of  the  court  in  that  case,  **cor- 
porations  are  to  be  deemed  and  considered 
as  persons,  when  the  circumstances  in 
which  they  are  placed  are  identical  with 
those  of  natural  persons  expressly  included 
in  such  statutes.  * ' 

But  when  we  come  to  the  enacting  clause, 
we  find  the  language  much  more  compre- 
hensive. The  suit  is  not  confined  in  terms 
to  persons,  but  may  be  ^*  against  any  de- 
fendant or  defendants  who  are  out  of  this 
country,  and  others  within  the  same,  hav- 
ing in  their  hands  effects  of  or  otherwise 
indebted  to  such  absent  defendant  or  de- 
fendants, or  against  any  such  absent  de- 
fendant or  defendants  having  lands  or 
tenements  within  the  commonwealth." 
And  there  is  no  difficulty  in  holding  a  cor- 
poration created  by  another  state  to  be  a 
defendant  out  of  this  commonwealth.  Nay 
more,  it  is,  in  the  language  of  the  pream- 
ble, a  defendant  residing  without  this  com- 
monwealth. For,  as  is  said  by  the  court  in 
The  Bank  of  Augusta  v.  Karle,  31  Peters 
588,  ''U  corporation  can  have  no 
582  legal  existence  out  of  the  ^boundaries 
of  the  sovereignty  by  which  it  is 
created.  It  exists  only  in  contemplation 
of  law  and  by  force  of  the  law ;  and  where 
that  law  ceases  to  operate  and  is  no  longer 
obligatory,  the  corporation  can  have  no 
existence.  It  must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another 
sovereignty.  But  although  it  must  live  and 
have  its  being  in  that  state  only,  yet  it 
does  not  by  any  means  follow  that  its  exist- 
ence there  will  not  be  recognized  in  other 
places ;  and  its  existence  in  one  state  creates 
no  insuperable  objection  to  its  power  of 
contracting  in  another." . 

When,  by  our  laws,  we  permit  a  corpora- 
tion created  b^another  state  to  make  within 
the  scope  of  its  powers  a  contract  here, 
and  to  sue  for  and  recover  debts  and  effects 
here,  it  would  be  strange  indeed  if  no 
suit  could  afterwards  be  maintained  here 
against  the  corporation,  to  subject  such 
debts  and  effects  to  the  satisfaction  of  a 
debt  justly  due  from  it. 

The  words  of  several  clauses  of  the  stat- 
ute have  been  commented  on  by  the  counsel 
on  the  other  side.  Similar  comments  were 
made  in  the  case  of  Beaston  v.  The  Farmers 
Bank  of  Delaware,  and  proved  of  no  avail. 
True  it  is,  that  in  the  present  case  affidavit 
could  not  be  made,  that  upon  enquiry  at 
the  defendants'  usual  place  of  abode  they 
could  not  be  found.  But  neither  could  that 
be  done  in  the  case  of  a  natural  person 
who  never  had  his  abode  in  the  common- 
wealth. Against  such  a  person,  as  against 
a  corporation,  the  affidavit  would  be,  that 
the  defendant  or  defendants  are  out  of  the 
commonwealth.  In  the  language  of  the 
court  in  12  Peters  135,  the  fact  that  the  cor- 
poration ''cannot  be  brought  within  all  the 
predicaments  stated  in   the  statute  proves 


nothing,  if  it  can  be  brought  within  any 
one  or  more  of  them."  It  was  argued  in 
that  case,  that  a  corporation  could  not  be 
a  deceased  debtor  with  an  insufficiency  of 
assets  in  the  hands  of  executors  or  admin- 
istrators;   that  its    effects    could  not 

583  be  attached  as    those  *of  an   absent, 
concealed,    or   absconding  debtor  (p. 

124).  But  the  court  held  the  argument  in- 
sufficient ;  and  its  judgment  is  a  condem- 
nation of  that  now  urged  under  the  fourth 
section  of  our  statute.  If  a  corporation 
created  by  another  state  cannot  *  ^appear 
openly  within  this  commonwealth,"  so  as 
to  be  served  with  a  copy  of  the  decree,  the 
consequence  simply  is,  that  the  bar  arising 
from  the  lapse  of  twelve  months  after  such 
appearance,  without  petitioning  for  a  re- 
hearing, will  never  exist  against  a  corpora- 
tion; but  such  corporation,  not  appearing 
in  a  suit  against  it,  will  only  be  barred 
after  the  lapse  of  seven  years  from  the 
time  of  the  decree. 

The  argument,  that  when  the  laW  first 
passed  giving  this  remedy,  no  corporations 
existed  here  except  those  for  municipal 
government,  militates  against  the  purpose 
for  which  it  is  used.  For,  while  it  ac- 
counts for  the  absence  in  the  act  of  such 
words  as  ** bodies  politic  or  corporate," 
it  does  not  shew  in  the  least  that  the  law- 
makers would  have  been  unwilling  to  com- 
prehend corporations.  Such  words  as 
bodies  politic  or  corporate,  it  is  said,  are 
now  used  when  the  legislature  means  to 
comprehend  them ;  and  an  instance  is  given 
of  their  use  in  a  statute.  It  is  sufficient  to 
say,  that  the  statute  referred  to  is  of  a 
penal  character  and  of  modern  date. 

The  view  taken  of  this  question  has  bee 
more  extended  than  would  have  been 
deemed  necessary  but  for  the  decision  of 
the  supreme  court  of  New  York  in  the  case 
of  M' Queen  v.  The  Middletown  Manufac- 
turing Company,  16  Johns.  5.  In  that  case 
the  conclusion  of  the  court  upon  the  whole 
act  of  New  York  was,  that  the  legislature 
intended  to  authorize  proceedings  under  it 
against  natural  persons  only.  Since  that 
decision,  a  motion  has  been  made  in  the 
supreme  court  of  Pennsylvania  to  dis- 
solve an  attachment,  on  the  ground  that  a 
foreign  corporation  is  not  within  the  act  of 
that  state  of  1705,  nor  liable  to  attachment 
by  the  custom  of  London.  And  after  a 
very  full  investigation  of  the  subject, 

584  the  *court  has  come  to  the  conclusion 
(Rogers  and  Gibson,  now  C.  J.,  con- 
curring) that  foreign  corporations  are  liable 
to  foreign  attachments.  15  Serg.  &  Rawle 
173. 

It  is  argued  that  inconvenience  and 
embarrassment  might  result  from  holding 
that  a  remedy  exists  under  our  statute 
against  a  corporation  created  by  another 
state.  And  the  reason  assigned  is,  that 
effects  in  another  state  of  one  of  our  banks 
might  be  attached  in  that  state,  at  a  time 
when  the  bank  is  protected  by  our  laws. 
This  will  still  be  so,  no  matter  what  the  de- 
cision in  the  present  case.  No  decision  of 
this  court  can,  for  example,  prevent  a  pro* 
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ceeding  in  Pennsylvania  by  foreigfn  attach- 
ment afifainst  a  corporation  created  by  this 
or  any  other  state.  No  such  decision  can 
prevent  such  a  proceedings  now  in  New 
York.  For,  since  the  decision  in  16  Johns. 
5,  the  legfislature  of  New  York  has  passed  a 
statute  giving  a  remedy  in  that  state 
against  a  foreign  .  corporation  by  attach- 
ment. 2  R.  S.  459,  {  15,  and  p.  375  of  2d 
edi.  {  15,  cited  in  Bennett  v.  Hartford 
Fire  Ins.  Co. ,  19  Wend.  46.  Such  a  statjite, 
passed  by  the  legislature  of  so  commercial 
a  state,  is  the  best  possible  refutation  of 
all  the  arguments  advanced  to  show  that 
good  policy  forbids  the  existence  of  such 
a  remedy. 

ALI^EN,  J.  The  preamble  of  the  act 
directing  the  method  of  proceeding  against 
absent  debtors  recites,  that  creditors  have 
experienced  great  difficulties  in  the  recov- 
ery of  debts  due  from  persons  residing 
without  the  jurisdiction  of  the  common- 
wealth. Under  this  law,  the  plaintiffs  in 
the  court  below  sued  out  their  foreign  at- 
tachment against  the  bank  of  the  United 
States;  and  the  question  is  presented, 
whether  the  attachment  lies  against  this 
corporation  of  another  state? 

The  remedy  given  by  this  statute  is  an 
innovation  upon  the  common  law,  and,  as 
has  been  frequently  observed  by  the  judges, 
liable   to  great   abuse.      The    legislature, 

foreseeing  that  an  ex  parte  proceeding 
585      of     this    *kind     might    be    abused, 

have  been  careful  to  regulate  it,  and 
to  provide  sufficient  security  to  indemnify 
the  absent  defendant  for  any  damage  im- 
properly sustained.  This  court,  in  Kelso 
V.  Blackburn,  3  Leigh  306,  held  that  the 
mode  pointed  out  must  be  pursued,  and  the 
requisitions  of  the  statute  strictly  con- 
formed to.  But  though  the  court  is  watch- 
ful in  exacting  a  compliance  with  the  terms 
of  the  law,  this  does  not  change  its  char- 
acter. The  statute  is  remedial.  It  gives  a 
remedy  where  none  existed  before.  This 
is  admitted  by  Judge  Carr,  who  always 
looked  upon  the  proceeding  with  jealousy. 
He  remarks  in  Kelso  v.  Blackburn,  that 
the  law  was  founded  on  the  necessity  of  the 
case,  lest  there  should  be  an  absolute 
failure  of  justice.  If  the  statute  was  nec- 
essary to  suppress  a  mischief,  and  is  reme- 
dial, the  cases  to  which  it  extends  must  be 
ascertained  by  those  rules  of  construction 
which  are  applied  to  the  interpretation  of 
all  remedial  statutes.  Such  statutes  are  to 
receive  a  liberal  construction :  they  are  to 
be  so  construed  as  may  best  answer  the  in- 
tention of  the  maker;  and  where  a  statute 
introduces  a  new  remedy,  the  interpretation 
should  be  such  as  will  tend  to  suppress  the 
mischief  and  be  in  furtherance  of  justice. 
In  cases  arising  under  this  act,  it  has  re- 
ceived a  liberal  construction  and  been  ex- 
tended beyond  the  letter.  The  preamble 
mentions  the  difficulties  experienced  in  the 
recovery  of  debts  due.  This  would  seem 
to  confine  the  remedy  to  the  case  of  a  debt 
then  payable,  and  for  the  recovery  of  which 
an    action  could  then  be  maintained  if  the 


defendant  were  within  the  commonwealth. 
But  in  Williams  &c.  v.  Bowie  Ac,  6  Munf. 
176,  it  was  decided  that  the  attachment 
would  lie  to  secure  a  note  executed  by  the 
absentee  and  endorsed  by  the  attaching 
creditor,  although,  at  the  time  of  suing 
out  the  attachment,  the  note  had  not  been 
paid  and  was  not  then  due. 
The  first  section  requires  an  affidavit  of 
nonresidence,  or  of  ineffectual  enquiry 

586  at  the  usual  place  of  abode.     ^Taking 
this  in   connexion    with    the    fourth 

section  where  the  act  speaks  of  the  defend- 
ant's returning  and  appearing  openly,  it 
might  be  argued  from  the  literal  import  of 
the  terms,  that  the  remedy  was  confined  to 
those  defendants  who  had  at  one  time  been 
residents  and  subject  to  the  jurisdiction  of 
the  commonwealth.  But  in  Peter  v.  But- 
ler, 1  Leigh  285,  it  was  determined,  that 
a  claim  arising  on  a  contract  of  bailment 
made  out  of  Virginia,  against  a  nonresi- 
dent, is  a  claim  for  debt  for  which  the  for- 
eign attachment  lies;  thus  applying  the 
remedy  where  the  defendant  had  never 
been  subject  to  the  jurisdiction  of  the  com- 
monwealth, where  the  contract  was  made 
without  the  state,  and  where  the  plaintiff's 
demand  was  not  liquidated,  but  sounded 
in  damages.  * 

It  has  been  suggested  that  the  law  can 
be  applied  to  those  cases  only,  where  the 
defendant  would,  if  within  the  jurisdiction 
of  the  commonwealth,  be  liable  to  be  sued; 
and  that  this  cannot  be  predicated  of  a  for- 
eign corporation,  for  it  can  have  no  legal 
existence  without  the  bounds  of  the  sover- 
eignty which  created  it.  The  fact  might 
be  conceded,  and  yet  the  consequence  does 
not  necessarily  follow.  There  is  nothing 
in  the  act  restricting  it  to  defendants  who 
could  be  sued  if  within  the  commonwealth. 
The  law  extends  to  all  nonresidents. 
Whilst  they  continue' without  the  state, 
they  never  could  be  subject  to  the  jurisdic- 
tion of  the  commonwealth ;  and  the  law  was 
passed  to  enable  the  creditors  to  reach  their 
effects,  because  they  would  not  submit 
themselves  to  the  jurisdiction  of  the  state. 
And  can  it  make  any  difference  in  the  op- 
eration of  the  act,  whether  the  jurisdic- 
tion of  the  commonwealth  is  prevented  froin 
attaching  by  the  defendant's  remaining 
out  of  the  state,  or  because  he  can  never 
come  within  it?  If  the  defendant  is  a  non- 
resident, (to  whatever  cause  owing)  so  as  to 
be  without  the  jurisdiction  of  the  common- 
wealth, and  has   effects  subject  to  its 

587  jurisdiction,  *the  case  is  made  out  to 
which  the  law  was  intended  to  apply. 

If  this  were  an  act  to  force  an  appearance, 
— to  compel  the  defendant,  by  attaching  his 
effects,  to  appear  to  an  ordinary  action,  it 
might  be  contended  with  much  force,  that 
the  act  could  apply  to  such  defendants 
only  as  would  be  liable  to  suit  if  within  the 
jurisdiction  of  the  state.  The  law  might 
be  considered  as  ancillary  to  the  ordinary 
proceeding;  a  mere  substitution  of  one  form 
of  process  for  another ;  and  being  but  an 
incident  to  the  principal  subject,  ought  not 
to  be  construed  as  extending  to  cases  where 
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withont  it  the  conrt  could  not  take  juriadlc- 
tion. 

This  was  the  difficulty  in  the  cases  re- 
ferred to,  decided  in  Pennsylvania  and  New 
York.  In  the  farmer  state  they  have  no 
chancery  court.  The  case  of  Bushel  Ac.  v. 
The  Commonwealth  Ins.  Co.,  15  Serg.  & 
Rawle  173,  was  a  proceeding  at  law.  It  ap- 
pears from  the  report  of  the  case,  that  by 
their  statute  the  defendant  was  authorized 
to  appear  upon  putting  in  bail  to  the  action. 
Natural  justice  demands  that  in  all  such 
laws  a  provision  should  be  made  to  enable 
the  absentee,  on  certain  conditions,  to  ap- 
pear and  controvert  the  justice  of  the  claim 
set  up  against  him.  This  law  did  contain 
snch  a  provision ;  but  it  was  one  of  which 
the  absent  defendant,  being  a  corporation, 
coaid  not  take  advantage.  A  recognizance 
of  special  bail  could,  not  be  acknowledged 
for  it,  as  the  condition  to  surrender  the 
body  was  impossible.  It  was  therefore 
insisted  that  the  law  could  not  be  so  con- 
straed  as  to  embrace  corporations.  But 
even  in  that  case  the  objection  was  over- 
ruled and  the  jurisdiction  sustained. 

The  supreme  court  of  New  York  in 
M'Queen  v.  The  Middletown  Manu.  Co., 
16  Johns.  Rep.  4,  gave  a  different  construc- 
tion to  their  statute  against  absconding 
or  absent  debtors,  and  held  that  the  attach- 
ment authorized  by  that  act  did  not  lie 
588  against  a  corporation.  The  23d  *sec- 
tion  of  their  act  used  the  phrase 
**cyery  debtor  who  resides  without  the 
state."  These  words,  if  they  had  stood 
alone,  would  have  comprehended  corpora- 
tions. But  the  court,  taking  the  23d  in 
connexion  with  other  sections  of  the  act, 
held  that  natural  persons  only  were  in- 
cluded. For  this  construction  reliance  was 
mainly  placed  on  the  21st  section,  which 
provided  that  the  debtor  might  supersede 
the  attachment,  upon  giving  security  to 
appear  and  plead  to  any  action  of  law  or 
in  equity  brought  against  him  in  the  state 
within  six  months.  This  supposed  that 
the  defendant  would,  if  within  the  state, 
be  subject  to  an  ordinary  suit.  In  requir- 
ing security  to  be  given  to  appear  and 
plead  to  any  such  action,  the  makers,  it 
is  to  be  presumed,  meant  to  confine  the 
remedy  to  such  defendants  as  could  place 
themselves  in  that  predicament, — subject 
themselves  to  the  jurisdiction  of  the 
courts.  In  the  case  of  a  foreign  corpora- 
tion, there  was  no  person  upon  whom  proc- 
ess could  be  served,  and  therefore  no  mode 
of  instituting  an  action  against  it.  For, 
in  the  language  of  the  supreme  court  of 
the  United  States  in  The  Bank  of  Augusta 
▼.  Earle,  13  Peters  588,  **a  corporation 
exists  only  in  contemplation  of  law  and  by 
force  of  the  law ;  and  where  that  law  ceases 
to  operate  and  is  no  longer  obligatory,  the 
corporation  can  have  no  existence.  It  must 
dwell  in  the  place  of  its  creation,  and  can- 
not migrate  to  another  sovereignty.'* 
Though  there  had  been  no  conflict  in  the 
opinions  of  the  two  courts  referred  to,  and 
both  had  decided  under  their  laws  that  the 
attachment  did  not  lie,  the  decisions  would 


not  have  affected  the  construction  of  our 
statute.  The  law  in  each  case  contem*- 
plated  a  legal  proceeding  in  the  ordinary 
tribunals  and  in  the  accustomed  mode. 

Nothing  of  the  kind  is  found   in  our  act. 

The   whole   jurisdiction    is   confided    to  a 

court  of  equity.    The  proceeding  is  a  bill  for 

relief.    The  defendant   may  appear :  this  a 

corporation  can  do  by  attorney.    The 

589  defendant     *can    discharge    the    at- 
tached effects  by  giving  security  to 

perform  the  decree :  such  security  may  be 
given  for  a  corporation  by  a  third  party, 
or  it  can  deposite  the  amount  in  court. 
And  whether  the  defendant  appears  and 
answers  or  not,  the  court  hears  the  case 
upon  the  proofs  and  mronounces  a  final  de- 
cree. In  Beaston  v.  The  Farmers  Bank  of 
Delaware,  12  Peters  134,  5,  the  court  say 
that  corporations  are  to  be  deemed  and 
considered  as  persons,  when  the  circum- 
stances in  which  they  are  placed  are  iden- 
tical with  those  of  natural  persons  included 
in  the  statute.  The  circumstances  in  which 
they  are  placed  by  our  act  are  identical 
with  those  of  the  natural  person  who  con- 
tinues without  the  state.  The  same  oppor- 
tunity, and  to  the  same  extent,  is  afforded 
to  each  for  defending  the  suit ;  and  after 
the  seven  years  have  expired,  the  decree 
is  conclusive  as  to  both,  without  the  service 
of  a  copy,  or  any  thing  more  being  done. 
None  of  the  reasons  which  created  a  doubt 
under  the  laws  of  New  York  and  Pennsyl- 
vania apply:  no  action  at  law,  no  ulterior 
proceeding  in  the  accustomed  mode  is  pro- 
vided for  or  contemplated. 

Upon  principle,  and  in  view  of  the  con- 
struction given  to  the  act  in  the  cases  oc- 
curring under  it,  the  jurisdiction,  I  think, 
may  be  maintained.  But  if  this  were  more 
doubtful  than  it  seems  to  me  it  is,  there  are 
other  grounds  upon  which  the  jurisdiction 
may  be  supported. 

£*or  civil  purposes,  corporations  are  in 
law  deemed  persons.  The  United  States  y. 
Amedy,  11  Wheat.  393.  This  proposition 
has  not  been  controverted.  In  the  case  of 
Beaston  v.  The  Farmers  Bank  of  Delaware, 
above  cited,  the  question  arose  whether  the 
act  of  congress  giving  priority  in  certain 
cases  to  the  Unit^  States  extended  to  cor- 
porations? The  words  of  the  act  are^ 
**When  any  revenue  officer  or  other  person 
becoming  indebted  &c."  The  court  decided 
that  corporations  were  included.  So  in 
Stribbling  v.  The  Bank  of  the  Valley,* 
5  Rand.  132,  the  word  person  in  the  law 

590  against  usury  was   held    to  ^embrace 
corporations.     The    only    doubt    has 

been  whether  that  word  would  be  so  con- 
strued as  to  embrace  them  within  the  pur- 
view of  penal  statutes:  and  in  the  case  of 
The  United  States  v.  Amedy,  the  court, 
upon  the  authority  of  lord  Coke  in  2  Inst. 
736,  decided,  that  under  the  act  of  congress 
making  it  felony  to  destroy  a  vessel  with 
intent  to  prejudice  any  person  or  persons 
that  hath  underwritten,  corporations  were 
comprehended  by  the  words  person  or  per^" 
sons.  The  word  being  sufficiently  com* 
prehensive    to  embrace   corporations^    *4t 
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mast  be  held  to  jembrace  them"  (in  the  lan- 
gndige  of  judge  Cabell  in  Stribbling  v.  The 
Bank  of  the  Valley)  ''unless  there  be  some- 
thing in  the  law  shewing  the  legislative 
intention  to  restrict  its  application.'* 
Were  it  necessary,  this  construction  might 
be  supported  by  a  reference  to  the  enacting 
clause.  The  language  there  is,  **a  suit  in 
chancery  against  a  defendant  or  defendants 
out  of  the  state;"  terms  sufficiently  broad 
to  include  every  party,  whether  natural  or 
artificial,  capable  of  being  sued.  A  corpo- 
ration is  as  much  within  the  mischief  as 
a  natural  person.  It  is  capable  of  contract- 
ing, of  holding  eflFects.  There  is  nothing 
in  the  law  restricting  the  remedy  to  natural 
persons;  and  the  terms  being  sufficiently 
extensive  to  include  corporations,  the  juris- 
diction, it  seems  to  me,  is  clear. 
I  am  for  affirming  the  order. 

STANARD,  J.,  dissented,  and  stated  that 
Brooke,  J.,  who  had  had  the  benefit  of  the 
argument  and  had  examined  the  case, 
authorized  him  to  say,  that  if  he  could 
have  t:een  present  at  the  decision,  he  should 
also  have  dissented.  < 

But  BALDWIN,  J.,  and  CABELLr,  P., 
concurring  with  Allen,  J.,  the  order  was 
affirmed. 


591     »HerrinKton  v.  Harkins's  AdmVs.* 

February,  1843,  Richmond. 
(Absent  Cabbll,  P.,  and  Bbookb.  J.) 

Statute  off  Limitations— How  Taken  Advantage  of.t— 

Where  an  action  of  debt  Is  brouffht  on  a  Jud^r- 
ment  after  ten  years  from  the  date  thereof,  and 
the  defendant  wishes  to  avail  himself  of  the 
statute  of  limitations,  it  is  necessary  that  he 
should  do  so  by  plea.  A  demurrer  to  the  declara- 
tion Is  not  the  proper  mode  to  take  advantage  of 
the  statute. 

Sane-Construction  of  Statute— Action  of  Debt. t— The 
sutute  1  R.  C.  1819.  p.  489.  ch.  128.  $  6,  declaring  that 
where  execution  hath  issued  and  no  return  is 
made  thereon,  the  party  in  whose  favour  the 
same  was  Issued  may  obtain  other  executions  for 
ten  years  from  the  date  of  the  judgment  and  not 
after,  does  not  bar  such  party  from  maintaining 
an  action  of  debt  on  the  Judsrment  after  ten  years. 

Continuance— Good  Cause  for— First  Term.— Where  an 
issue  is  made  up  in  a  cause  at  the  first  term  after 

*Por  monoffraphic  note  on  Limitation  of  Actions,  see 
end  of  case. 
t5tatuto  of  Limitations— How  Taken  Advantage  of.— 

See  the  principal  case  cited  in  a  note  in  6  Va  Law 
Resr.  568.  appended  to  Hubble  v.  Poff.  98  Va.  646,  87  S. 
E.  Rep.  877.  The  principal  case  is  also  cited  in  8  Va. 
Law  Reg.  64.  See  foot-note  to  Tazewell  v.  Whittle,  18 
Gratt.  329,  and  monographic  note  on  "Demurrers" 
appended  to  Com.  v.  Jackson,  2  Va.  Gas.  601. 

tSame— Construction  of  Statute— Action  of  Debt— 
The  principal  case  Is  cited  in  Smith  v.  Charlton,  7 
Oratt.  460. 

There  is  no  limitation  by  statute,  to  an  action  of 
debt,  or  ecire  /aei<i$  on  a  Judgment,  except  only  in 
the  case  of  a  judgment  on  which  no  execution  has 
been  taken  ojj^  Randolph  v.  Randolph,  8  Rand.  49a 
See  Fleming  v.  Dunlop.  4  Leigh  888. 


the  suit  is  brought  and  the  defendant  when  the 
cause  is  called,  moves  for  a  continuance,  he  ma*t 
accordinsr  to  the  act  1  R.  a  1819.  p.  608,  ch.  128,  I  78. 
shew  good  cause  for  such  continuance;  otherwise 
the  court  although  it  be  the« first  term,  will  try 
the  cause  at  that  term. 

Same— Same.— What  is  not  good  cause  for  a  contina- 
ance. 

Accord  and  Satisfaction— Plea  InsufflcientS— In  debt 
on  a  Judgment  the  defendant  pleads,  that  by  an 
agreement  in  writing  between  the  parties,  the 
Judgment  was  discharged  and  satisfied  by  a  new 
contract  for  the  payment  of  a  sum  in  cash,  whicli 
was  then  paid,  and  for  the  payment  of  the  balance 
by  deferred  instalments,  whereby  the  said  lodg- 
ment was  remitted  and  released,  and  accord  and 
satisfaction  thereof  made.  The  plaintiff  de- 
murred to  this  plea,  and  the  demnrrer  was  sus- 
tained. 

Appellato  Court— Rejected  Plea— Bill  of  BxceptlOBnH 


fAocord  and  Satisfaction- Joint 
of  One— Effect- The  principal  case  is  cited  in  Blosi 
V.  Plymale,  8  W.  Va.  409. 

Novation— Specialty— Discharge  of  instramenti.— In 

Moore  v.  Johnson,  84  W.  Va.  679, 18  S.  £.  Rep.  881,  the 
court  said:  "The  old  common  law  was  that  a  spe- 
cialty could  not  be  discharged  by  a  parol  undertak- 
ing (6  Rob.  Pr.  740;  Wilson  v.  Spencer,  11  Leigh  8SS: 
note  a,  1  Tuck.  Bl.  Comm.  889:  1  Chit  PL  694):  and. 
as  pertinent  to  this  matter  of  novation,  three  cases 
in  Virginia  hold  that  to  make  one  instrument  as 
extinffuishment  of  another,  the  new  must  be  of 
higher  dignity  than  the  old,  and  an  express  agree- 
ment that  the  note  shall  extinguish  the  spedaliy 
would  be  a  nudum  pactum^  and  if  the  note  is  not  paid 
the  bond  will  still  live,  notwithstanding  the  agree- 
ment that  it  should  be  discharged  (McGnire  r. 
Gadsby.  8  Call  884;  HerHngton  v.  ffarkUu,  1  Sob.  »1 : 
Parker  v.  Cousins,  8  Oratt  878:  Bank  v.  Oood.  81  W. 
Va.  466)."  The  principal  case. is  cited  in  Bank  v. 
Good,  81  W.  Va.  465;  Banta  v.  Basnett  18  W.  Va  881. 
888,  847. 

I  Appellato  Court-Rejected  Plea-BIU  of  BxcepCieni.- 
See  foot-notes  to  Dickinson  v.  Dickinson,  25  Gratt 
882  :  Bowyer  v.  Hewitt  2  Gratt  198. 

The  principal  case  is  cited  in  Lawrence  v.  Cool, 
86  Va.  579. 10  S.  E.  Rep.  840 ;  Fry  v.  Leslie.  87  Va  2?& 
12  S.  £.  Rep.  671  ;  Williams  v.  Knights,?  W.  Va  S& 
See  also,  King  v.  Burdett  12  W.  Va.  688. 

Same— Same— Same  Order  Book  —  Principal  Cas> 
Distinguished.— If  a  rejected  plea  is  by  order  of  the 
court  made  a  part  of  the  record,  and  the  order 
book  shows,  that  its  rejection  was  excepted  to.  the 
supreme  court  of  appeals  will  review  the  action  of 
the  court  in  rejecting  such  plea,  though  no  formal 
bill  of  exceptions  was  taken  to  the  rejectioa  of 
such  plea  Sweeney  v.  Baker,  18  W.  Va.  160,  dtlng 
and  distinguishing  the  principal  case.  White  v.  Ton- 
Cray.  9  Leigh  347,  and  Morrisett's  Case,  6  Gratt  tn, 
in  the  following  langmage  on  page  212 :  '*These 
cases  all  differ  from  the  case  before  us  in  this,  that 
in  all  of  them  the  record  did  not  show,  that  the  re- 
jection of  the  pleas  were  excepted  to  by  the  defend- 
ants.  In  each  of  them  not  only  was  no  bill  of 
exceptions  filed,  but  no  entry  was  made  on  the 
order  book,  that  the  defendants  objected,  or  ex- 
cepted to  the  action  of  the  court  in  rejecting  their 
pleas.  But  in  the  case  before  us  the  order  book 
expressly  states,  when  these  pleas  were  rejected, 
the  defendants*  exception  to  the  mling*  of  the  court 
in  rejecting  them." 
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Tbe  decision  In  White  v.  Toncray.  9  Lelffh  847,  that 
▼here  pleas  are  rejected  an  appellate  court  will 
take  it  to  hare  been  risrhtly  done  unless  the  de- 
fendant has  excepted,  approved  and  acted  on. . 

On  the  6th  of  April  1835,  James  W. 
Clemens  administrator  and  Elizabeth  Har- 
kins  admin istratrfts  of  William  Harkins 
deceased,  commenced  an  action  of  debt  in 
the  circuit  court  of  Norfolk  boroug^h  against 
John  Herrington.  The  declaration  de- 
manded 1250  dollars  with  interest  thereon 
from  the  20th  day  of  August  1817,  and  8 
dollars  75  cents  costs  of  suit.  The 
592  first  count  set  forth  *that  William 
Harkins  in  his  lifetime,  to  wit,  on 
the  2Dth  of  August  1817,  at  the  August 
term  of  the  court  of  the  county  of  Ohio  in 
the  state  of  Virginia,  recovered  against 
the  defendant  the  sum  of  1250  dollars  with 
interest,  and  8  dollars  75  cents,  as  de* 
manded ;  that  afterwards  in  the  lifetime  of 
the  said  William  Harkins,  to  wit,  on  the 
21st  of  August  .  1817,  a  writ  of  capias  ad 
satisfaciendum  was  issued  upon  the  said 
judgment,  which  writ  was  never  executed 
or  returned;  and  that  the  said  judgment 
still  remains  in  full  force  and  effect,  not 
reversed,  satisfied  or  otherwise  vacated. 
The  second  count  was  similar,  with  the 
additional  allegation  that  the  said  William 
Harkins,  in  his  lifetime,  and  the  plaintiifs 
since  his  death,  have  not  obtained  any  other 
execution  or  satisfaction  of  or  upon  the 
said  judgment. 

The  defendant  demurred  generally  to  the 
declaration,  and  the  plaintiffs  joining  in 
the  demurrer,  the  same  was  argued  and 
overruled.  The  defendant  then  pleaded 
payment,  upon  which  an  issue   was  joined. 

On  the  15th  of  June  1835,  subpoenas  were 
issued  for  the  defendant's  witnesses,  re- 
turnable to  the  18th  of  that  month;  one 
for  Ann  Jeffrey  and  John  Vangover,  directed 
to  the  sergeant  of  Norfolk  borough,  the 
other  for  William  Carter,  directed  to  the 
sergeant  of  Petersburg,  both  of  which  sub- 
poenas were  returned  executed.  When  the 
cause  was  called,  the  defendant  moved  for 
a  continuance  upon  his  own  affidavit  that 
these  three  persons  were  all  important  wit- 
nesses for  him,  and  that  he  could  not  safely 
go  to  trial  without  them,  and  upon  the 
statement  of  his  counsel  that  William  Car- 
ter, one  of  the  said  witnesses,  was  absent. 
The  motion  for  a  continuance  was  opposed 
bj  the  plaintiffs,  on  the  ground  that  they 
had  incturred  great  trouble  &c.  in  procuring 
from  the  county  of  Ohio  two  witnesses,  who 
were  then  present,  and  upon  the  further 
^ound  of  the  insufficiency  of  the  said 
afBdavit.  At  the  suggestion  and  request 
of  the  plaintiffs'  counsel,  the  court 
593  directed  that  the  defendant,  *who  re- 
sided in  town,  should  be  sent  for;  and 
upon  his  coming  in  shortly  afterwards, 
the  court,  being  then  informed  that  the 
witness  Carter  had  arrived  in  town,  per- 
mitted the  defendant,  assisted  by  one  of  the 
oflScers  of  the  court,  to  go  and  endeavour  to 
obtain  the  immediate  attendance  of  Carter, 
and  also  the  attendance  of  the   other   wit- 


nesses named  in  the  affidavit.  The  court 
was  kept  Oflen  until  night,  waiting  for  the 
defendant  and  his  witnesses ;  but  some  of 
the  witnesses  having  failed  to  come,  be- 
cause (in  the  language  of  the  bill  of  excep- 
tions) **the  defendant  would  not  or  could 
not  find  the  said  witnesses,'*  the  court  ad- 
journed until  the  next  day,  with  the  under- 
standing that  the  case  would  be  called  and 
tried  on  that  day.  On  the  next  day  the  case 
being  accordingly  called,  the  defendant  ap- 
peared in  court,  and  by  his  counsel  offered, 
in  addition  to  the  plea  of  payment  upon 
which  issue  was  previously  joined,  five 
special  pleas  in  writing,  and  again  urged 
the  court  (not  upon  oath,  but  through  his 
counsel)  to  continue  the  case,  for  the  fol- 
lowing reasons:  1.  because  the  suit  had 
been  but  very  recently  brought,  and  his 
counsel  therefore  did  not  expect  it  would  be 
tried ;  2.  because  the  defendant  desires  and 
expects  to  prove  (but  without  saying  by 
whom)  that  he  the  defendant  was  in  the 
town  of  Petersburg  at  the  time  of  the  ren- 
dition of  the  judgment  in  the  declaration 
mentioned,  when  in  fact,  as  the  defendant 
alleges,  the  individual  against  whom  the 
said  judgment  was  rendered  was  in  court, 
and  actually  present  at  the  rendition 
thereof;  and  3.  because  his  counsel,  in  con- 
sequence of  their  engagements,  had  not 
had  sufficient  time  to  prepare  his  defence. 
But  the  witness  Carter  (on  account  of  whose 
alleged  absence  the  motion  had  been  urged) 
and  the  witness  Vangover  having  both  ap- 
peared in  court,  and  Ann  Jeffrey,  who  lives 
in  Norfolk,  having,  as  well  as  the  defend- 
ant himself,  been  present  in  court  the  pre- 
vious afternoon  when  notice  was  given  that 

the  case  would  be  tried,  and  the  court 
594      being  satisfied  *that  if  the  defendant 

had  used  due  diligence  he  could  have 
produced  her,  the  motion  was  overruled. 
To  this  decision  the  defendant  excepted. 
In  the  bill  of  exceptions  it  was  stated,  that 
the  court  believed,  from  the  evasive  and 
equivocating  conduct  and  deportment  of  the 
defendant,  that  in  making  the  said  appli- 
cation he  was  induced  by  no  honest  purpose, 
but  by  the  desire  to  delay  the  trial,  and 
probably,  as  the  consequence  of  it,  to  pro- 
duce the  final  loss  of  the  plaintiffs'  demand, 
by  the  death  of  their  witnesses  or  other- 
wise. 

In  the  transcript  of  the  record,  the  five 
pleas  in  writing  were  copied.  They  were  as 
follows:  1.  That  the  defendant  is  not  the 
same  John  Herrington  mentioned  in  the 
record  of  the  county  court  of  Ohio. 
2.  That  the  judgment  has  been  paid  off  and 
fully  discharged  by  the  special  bail  of  the 
said  John  Herrington.  3.  That  the  said 
William  Harkins  in  his  lifetime,  to  wit,  on 
the  8th  of  May  1818,  for  and  in  considera- 
tion of  the  sum  of  666  dollars  and  two  thirds 
of  a  dollar,  did  acquit,  release  and  discharge 
the  said  special  bail,  who  was  bail  for  the 
said  John  Herrington  in  the  proceedings  of 
Ohio  court  mentioned,  and  thereby  the  said 
judgment  was,  by  operation  of  law,  fully 
and  entirely  satisfied  and  of  no  farther 
force.    4.  That  the  plaintiffs  are  barred  by 
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the  statute  of  limitations  entitled  **an  act 
for  limitation  of  actions,  for*  preventing 
frivolous  and  vexatious  suits,  concerning 
jeofails  and  certain  proceedings  in  civil 
cases,*'  from  having  and  maintaining  their 
action  against  him,  because  he  says  that  17 
years  and  6  months  had  elapsed  from  the 
rendition  of  the  said  judgment  to  the  in- 
stitution of  this  suit.  5.  That  the  judg- 
ment of  the  county  court  of  Ohio  was,  by 
an  agreement  between  the  said  William 
Harkins  and  the  said  John  Herrington  in 
writing,  in  the  possession  of  the  said  Wil- 
liam Harkins,  discharged  and  satisfied  by 
a  new  contract,  for  the  payment  of  400 
dollars  in  cash,  which  was  then  and  there 
paid,    and    the    balance   of   the  said 

595  amount  was  to  *be  paid    by  deferred 
instalments;  whereby   the  said  judg- 
ment was  remitted  and  released,  and  accord 
and  satisfaction  thereof  made. 

In  that  part  of  the  transcript  of  the  rec- 
ord wherein  the  pleas  were  introduced,  it 
was  stated  that  the  defendant,  with  the 
leave  of  the  court,  filed  five  pleas  in  writ- 
ing, in  haec  verba.  After  copying  the  pleas, 
it  was  stated  that  to  the  first  of  the  said 
pleas  the  plaintiffs  replied  generally,  and 
put  themselves  upon  the  country,  and  the 
defendant  likewise ;  that  the  plaintiffs  ob- 
jecting to  the  filing  of  the  second  and  third, 
the  court  rejected  the  same;  that  to  the 
fourth  the  plaintiffs  filed  a  special  replica- 
tion ;  and  that  to  the  fifth   they  demurred. 

The  replication  to  the  fourth  plea  was  in 
general  terms,  that  the  plaintiffs  were  not 
barred  by  the  statute  of  limitations  men- 
tioned in  the  plea  from  having  and  main- 
taining their  said  action.  It  concluded  to 
the  country,  and  issue  was  joined  on  it. 

In  the  demurrer  to  the  fifth  plea  the  de- 
fendant joined,  and  the  demurrer,  being 
argued,  was  sustained  by  the  court. 

Thereupon,  to  wit,  on  the  19th  of  June 
1835,  a  jury  was  sworn  to  try  the  issues 
joined  on  the  plea  of  payment  and  on  the 
first  and  fourth  pleas.  The  jury  found  a 
verdict  for  the  plaintiffs,  and  judgment  was 
rendered  on  the  same. 

To  this  judgment,  on  the  petition  of  the 
defendant,  a  supersedeas  was  awarded. 

Braxton  for  plaintiff  in  error.  The  court 
erred  in  overruling  the  motion  for  a  con- 
tinuance. It  was  not  only  a  new  issue  in  a 
case  for  the  first  time  on  the  docket,  but 
the  suit  had  been  brought  only  73  days  be- 
fore it  was  called  for  trial.  Nevertheless  it 
was  tried  when  the  state  of  the  pleadings 
was  necessarily  embarrassed,  when  the 
counsel  of  the  defendant,  in  consequence  of 
other  professional  engagements,  was 

596  not  prepared  *for  the  trial,  and  when 
one  of  the  defendant's  witnesses  was 

absent.  The  defendant  had  sued  out  a  sub-' 
poena  and  had  it  regularly  served  on  Ann 
Jeffrey  in  due  time.  He  had  done  all  that 
was  in  his  power  for  securing  the  attend- 
ance of  the  witness;  and  if  she  did  live  in 
Norfolk  borough,  it  by  no  means  follows 
that  the  party  could  have  procured  her  at- 
tendance at  the  trial. 
The  demurrer  to  the  declaration  was  im- 


properly overruled;  for,  besides  other  ob* 
jections,  the  claim  on  the  face  of  tbe 
declaration  appears  to  be  barred  by  the  stat- 
ute of  limitations.  f^leming's  ex'or  v« 
Dunlop  &c,,  4  L#eigh  338.  The  second  plea 
was  also  improperly  rejected,  and  the  de- 
murrer to  the  fifth  improperly  sustained. 

G.  N.  Johnson  for  defendants  in  error. 
The  various  and  inconsistent  defences  put 
forward  by  the  defendant  tend  strongly  to 
shew  of  themselves  that  the  only  object  of 
the  party  was  delay. 

The  statute  of  limitations  cannot  be  taken 
advantage  of  by  demurrer  to  the  declara- 
tion. It  can  only  be  availed  of  by  plea; 
and  where  the  plea  is  not  special,  but  the 
general  issue,  the  record  must  shew  that 
the  statute  was  relied  upon  as  a  defence 
under  it.  Here  the  defendant  pleaded  the 
statute  specially;  the  issue  on  that  plea 
was  found  for  the  plaintiffs,  and  no  ob- 
jection was  taken  by  the  defendant  to  that 
finding.  Besides,  the  declaration  does  not 
shew  when  the  suit  was  instituted,  and  so 
it  does  not  appear  what  length  of  time  had 
elapsed  between  the  judgment  and  tbe 
bringing  of  the  action ;  the  writ  not  being 
made  a  part  of  the  record  by  oyer. 

But  if  it  be  necessary  to  consider  the 
effect  of  the  statute,  the  opinion  in  Ran- 
dolph's adm'x  V.  Randolph,  3  Rand.  493,  is 
in  point.  Judge  Green  there  lays  down, 
that  there  is  no  limitation  by  statute  to  an 
action  of  debt  or  scire  facias  upon  a 
597  judgment,  except  only  in  the  *case  of 
a  judgment  on  which  no  execution 
has  been  taken  out,  and  in  cases  against 
executors  or  administrators  upon  a  judg- 
ment against  the  decedent. 

The  court  had  the  right,  in  the  exercise 
of  a  sound  discretion,  to  reject  the  second 
as  well  as  the  third  plea.  Reed  v.  Hanna's 
ex'or,  3  Rand.  56.  The  matter  was  already 
put  in  issue  by  the  plea  of  payment  before 
filed.  Besides,  the  rule  that  matter 
amounting  to  the  general  issue  shall  not  be 
received  in  the  form  of  a  special  plea,  if 
objected  to,  is  applicable ;  for  the  plea  of 
payment  is  regarded  as  a  general  issue  in 
this  state.  Henderson  &c.  v.  Southall  &c., 
4  Call  #371.  Certainly  a  special  plea  of  pay- 
ment by  a  particular  person  (as  the  bail)  is 
idle  and  unnecessary.  In  The  King  v. 
Johnson,  6  East  597,  the  objection  was,  that 
the  plea  was  an  argumentative  plea  of  not 
guilty ;  and  here  the  plea  is  an  argumenta- 
tive plea  of  payment. 

The  demurrer  to  the  5th  plea  was  properly 
sustained.  1  Bac.  Abr.  title  Acconl.  letter 
A. ;  1  Com.  Dig.  title  Accord.  A.  1,  pi.  8, 
A.  2,  pi.  4,  5,  B.  1,  pi.  2,  5,  B.  2,  pi.  2,  B. 
4,  pi.  1,  3;  Fitch  v.  Sutton,  5  Bast  230; 
Harrison  v.  Close  &c.,  2  Johns.  Rep.  448. 
In  this  case  the  agreement  stated  was  no 
satisfaction  of  the  judgment.  It  was  in 
truth  an  agreement  without  consideration 
and  void,  so  far  as  regarded  the  excess  of 
the  amount  recovered  by  the  judgment,  over 
the  amount  paid  in  cash. 

The  attorney  general  on  the  same  side! 
The  grounds  of  continuance  set  out  in  the 
bill  of  exceptions  were  merely  stated  by  the 
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loanael,  and  not  sworn  to  by  the  defendant. 
p^  gxonndft  themselves  were  moreover 
IrtioUj  insufficient,  even  if  they  had  been 
•crified  by  affidavit.  They  were  altogether 
lo^  vague  and  uncertain. 

The  objection  to   the  declaration,  that  it 

ihews  the  judgment  barred  by  the  statute 

of   limitations,    can    at   most  apply  but  to 

one  count;  for  the  first  does  not  con- 

598  tain  *any  statement  that  no  new  exe- 
cution  had   been   sued  out.     But  the 

question  as  to  the  effect  of  the  statute  can- 
not arise  at  all  upon  demurrer  to  the  decla- 
ration. It  is  not  necessary,  therefore,  to 
go  into  an  argument  to  shew  that  an  action 
of  debt  upon  the  judgment  is  not  barred. 

The  second  and  fifth  pleas  were  properly 
overruled.  For  the  second  does  not  aver 
that  there  wi^s  any  special  bail,  nor  who 
Ik  was,  nor  when  or  where  he  paid.  And 
the  fifth  pleads  a  mere  parol  agreement 
ttnezecuted,  in  bar  of  the  action  on  the 
judgment. 

Lyons  on  the  same  side.  As  the  wit- 
nesses whose  materiality  was  sworn  to 
were  all  brought  into  court  before  the  trial, 
the  affidavit  of  the  defendant  may  be  thrown 
oat  of  the  case.  It  is  obvious  from  the  fact 
that  the  first  special  plea  is  wholly  incon- 
sistent with  the  second,  and  with  the  gen- 
cml  plea  of  payment,  that  the  motion  for  a 
continuance  was  a  mere  scheme  to  procure 
delay. 

The  demurrer  to  the  declaration  cannot 
raise  the  question  whether  the  judgment  is 
barred  by  the  statute  of  limitations.  Blan- 
sbaid  on  Lim.  141.  As  there  were  issues 
made  up  on  a  plea  of  payment,  a  plea  of 
the  statute  of  limitations,  and  a  plea  deny- 
ing the  identity  of  the  defendant,  the  proper 
male  of  presenting  any  of  the  questions 
involved  in  those  issues  to  the  review  of 
tills  court  was,  by  moving  the  court  at  the 
trial  to  instruct  the  jury,  or,  after  the  trial, 
,to  grant  a  new  trial,  and  excepting  to  the 
refusal  of  the  court  to  give  the  instruction 
or  award  the  new  trial. 

The  fifth  plek  was  clearly  bad.  Peploe 
V.  Gallieis,  4  J.  B.  Moore  163;  16  B^ng. 
Com.  Law  Rep.  371 ;  Kaye  v.  Waghorne,  1 
Taunt.  428;  Drake  v.  Mitchell,  3  East  251; 
Scholey  &c.  v.  Mearns,  7  Bast  148.  Accord 
and  satisfaction  cannot  be  pleaded  to  an 
action  on  a  record.  1  Saund.  on  Plead.  A, 
Kv.  27. 

599  *Braxton    in    reply.    The   want   of 
an  affidavit  to  the  statements  of   the 

defendant's  counsel  was  no  ground  for 
refusing  the  continuance.  Such  an  affidavit 
is  never  required  in  practice.  If  the  motion 
was  disposed  of  on  the  first  day,  the  refusal 
of  the  continuance  was  clearly  erroneous, 
as  there  was  then  before  the  court  the  de- 
fendant's own  affidavit  of  the  materiality  of 
the  witnesses  who  had  been  summoned  and 
were  not  in  attendance :  if  the  motion  was 
kept  open  until  the  second  day,  the  reasons 
of  the  court  for  then  overruling  it  were 
wholly  insufficient ;  for  even  if  the  defend- 
ant's witnesses  were  then  in  Norfolk, 
(which  does  not  appear  to  be  established  by 
any  thing  in  the  record)    that    fact   would 


not  shew  that  the  defendant  could,  by  any 
exertion  of  his,  have  brought  them  to  the 
court.  [Stanard,  J.  In  such  case,  is  it  not 
the  usual  practice  to  bring  in  the  witness 
by  attachment,  instead  of  granting  a  con- 
tinuance on  account  of  his  absence?]  I  be- 
lieve that  such  practice  is  not  usual,  where 
the  action  is  newly  brought,  and  the  case  is 
for  the  first  time  called  for  trial.  Even  if 
no  one  of  the  circumstances  in  this  case 
were  of  itself  sufficient  to  entitle  the  de- 
fendant to  a  continuance,  yet  the  whole  of 
them  taken  together  constitute  ground  of 
the  strongest  description. 

The  authorities  do  not  sustain  the  general 
proposition,  that  the  defence  of  the  statute 
of  limitations  is  not  available  without  plead- 
ing the  statute.  In  assumpsit,  it  is  true, 
the  defendant  must  plead  it  specially. 
Gould  V.  Johnson,  2  Ld.  Raym.  838;  Lee  v. 
Rogers,  1  Levinz  110 ;  Hodden  v.  Harridge, 
2  Wms.  Saund.  63,  note  6.  But  in  debt  it 
is  otherwise :  the  defence  of  the  statute  may 
be  availed  of  under  the  general  issue  of  nil 
debet.  Ballant.  on  Lim.  215;  Draper  v. 
Glassop,  1  Ld.  Raym.  153.  [Stanard,  J. 
The  defendant  is  required  to  avail  himself 
of  the  statute  by  plea  rather  than  demurrer, 
that  the  plaintiff  may  have  an  opportu- 
nity of  bringing  himself,  if  he  can,  within 

the  exceptions.] 
600         *In  Randolph's  adm'x  v.  Randolph, 

3  Rand.  493,  the  execution  had  t^een 
returned,  and  judge  Green's  remark,  relied 
upon  by  the  other  side,  was  not  applicable 
to  the  case  then  before  the  court.  In  Flem- 
ing's ex'or  V.  Dunlop  &c.,  4  Leigh  338,  the 
proceeding  was  by  scire  facias,  and  an  ex- 
ecution sued  out  on  the  judgment  had  not 
been  returned.  The  remark  of  Tucker,  P. , 
that  where  execution  has  issued,  though 
no  return  be  made  thereon,  the  action  of 
debt  is  not  barred,  like  the  remark  of  judge 
Green  just  adverted  to,  had  no  application 
to  the  case  before  him.  Upon  the  just  con- 
struction of  the  statute,  both  the  scire  facias 
and  the  action  of  debt  are  barred  after  the 
lapse  of  ten  years  from  the  date  of  the  judg- 
ment, where  no  execution  has  been  returned. 

ALLEN,  J.  The  only  question  of  inter- 
est in  this  case  is  whether  the  statute  of 
limitations  was  a  bar  to  the  recovery.  The 
defendant,  improperly  as  it  appears  to  me, 
attempted  to  rely  on  the  statute  of  limita- 
tions by  a  general  demurrer.  This  was 
overruled.  But  the  defence  was  presented 
by  an  informal  plea,  to  which  there  was  an 
equally  informal  replication,  concluding  to 
the  country,  when  in  fact  the  pleadings 
presented  a  mere  question  of  law.  There 
was  a  verdict  for  the  plaintiffs,  and  judg- 
ment. This  judgment  I  consider  as  a  deci- 
sion of  the  court  upon  the  law;  and  if 
correct,  it  ought  not  to  be  disturbed  because 
the  issue  tried  by  the  jury  may  have  been 
informal. 

In  Randolph's  adm'x  v.  Randolph,  3 
Rand.  490,  judge  Green  remarked,  that  there 
is  no  limitation  by  statute  to  an  action  of 
debt  or  scire  facias  upon  a  judgment,  except 
only  in  the  case  of  a  judgment  on  which  no 
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execution  has  been  taken  out,  and  in  case 
of  executors  &c.  The  correctness  of  this 
observation,  as  to  a  scire  facias  where  an 
execution  had  been  taken  out  and  not  re- 
turned, came  under  the  consideration  of 
this  court  in  Fleming's  ex'or  v.  Dun- 
601  lop  Ac,  4  Leigh  338.  There  an  ♦exe- 
cution had  been  sued  out  within  the 
jear,  and  another  at  a  subsequent  period, 
but  neither  returned ;  and  to  a  scire  facias 
sued  out  more  than  ten  years  after  the  judg- 
ment, the  statute  was  held  to  be  a  bar.  But 
judge  Thcker  concurred  with  judge  Green 
in  the  opinion  that  debt  would  not  be 
barred. 

At  common  law  there  was  no  limitation 
to  the  action  of  debt ;  nothing  but  the  pre- 
sumption of  payment  or  satisfaction,  aris- 
ing from  a  delay  to  proceed  upon  the 
judgment  for  20  years.  This  being  the  law, 
the  statute  provided  that  judgments,  where 
execution  hath  fiot  issued,  may  be  revived 
by  scire  facias  or  an  action  of  debt  brought 
thereon  within  ten  years  next  after  the  date 
of  such  judgment,  and  not  after.  No  other 
reference  is  made  to  the  action  of  debt. 
At  common  law,  if  no  execution  was  issued 
within  the  year,  a  presumption  of  satisfac- 
tion or  release  was  raised,  and  the  plaintiff 
was  driven  to  his  action  of  the  judgment. 
To  this  the  statute  of  Westminster  the  2d 
superadded  a  scire  facias,  to  give  the  plain- 
tiff the  benefit  of  the  original  judgment. 
And  the  first  provision  in  the  5th  section 
of  our  statute  limits  the  remedy  to  ten 
years. 

Where  an  execution  had  issued  but  was 
not  returned,  the  execution  could  not  be 
kept  alive  lor  want  of  continuances  on  the 
roll,  and  the  party  was  driven  to  his  scire 
facias  or  action.  4  Leigh  343.  The  second 
clause  of  the  5th  section  was  designed  to 
relieve  the  plaintiff  from  this  inconvenience, 
and  does  so  by  authorizing  him  to  obtain 
other  executions  within  ten  years  without 
a  scire  facias.  But  unless  he  procures  a 
return  on  the  execution  within  the  ten 
years,  the  act  is  a  bar  to  obtaining  any 
other  execution  on  the  judgment.  But 
nothing  is  said  as  to  the  action  of  debt. 
Where  the  legislature  intended  to  limit  the 
recovery  by  action,  as  in  the  case  first  pro- 
vided for,  where  no  execution  ever  issued, 
they  have  done  so  by  express  words.  Their 
attention  was  directed  to  the  subject; 
602  and  as  they  have  "dropped  the  action 
of  debt  in  the  second  clause,  by  which 
they  designed  to  limit  the  time  of  proceed- 
ing on  the  same  judgment,  it  would  be  a 
forced  construction  to  hold  that  it  was  em- 
braced by  any  equitable  interpretation  of 
the  statute. 

The  6th  section,  which  contains  a  saving 
in  favour  of  persons  labouring  under  dis- 
abilities, conforms  to  the  5th,  and  shews 
the  extent  to  which  the  legislature  intended 
to  proceed,  and  that  the  omission  of  the 
action  of  debt  in  the  second  provision  of 
the  5th  section  was  not  owing  to  inad- 
vertence. The  first  provision  of  the  6th 
section  relates  to  the  first  provision  of  the 
5th.     As  by  that,  where   no   execution   had 


issued,  the  remedy  by  scire  facias  or  action 
of  debt  was  limited  to  ten  years,  by  the 
proviso  in  the  6th  a  further  time  is  allowed: 
in  similar  cases,  after  the  disability  is  re- 
moved, for  reviving  by  scire  facias  or  ai^ 
tion.  Here  the  action  of  debt  is  again- 
specified.  The  second  provision  of  the  6tb 
section,  corresponding  with  the  second  pn^ 
vision  of  the  5th,  by  which,  "where  an  cxc- 
cution  had  issued  and  not  been  returned, 
the  party  was  allowed  to  obtain  other  execu- 
tions, allows  a  further  time  to  obtain  ex- 
ecutions on  the  identical  judgment  after  the 
disability  is  removed,  but  is  silent  as  to  the 
action  of  debt. 

It  seems  to  me,  therefore,  that  as  it  ap- 
pears an  execution  was  sued  out  within  the 
year  and  not  returned,  though  a  scire  fadit 
to  obtain  another  execution  on  the  same 
judgment  would  have  been  barred,  the  bar 
does  not  apply  to  the  action  of  debt. 

As  to  the  other  questions  presented  1^ 
the  record,  it  seems  to  me  the  court  did 
right  in  overruling  the  motion  for  a  contiA- 
uance,  and  in  sustaining  the  demurrer  ia 
the  fifth  plea.  As  to  the  second  and  thiid 
pleas,  there  is  no  exception  to  the  decision 
of  the  court  rejecting  them.  In  White  ▼• 
Toncray,  9  Leigh  347,  it  was  determined, 
thaf  if  pleas  be  tendered  by  the  defendant 
and  rejected  by  the  court,  and  he  take 
603  no  exception  *to  the  rejection  of  tbem, 
he  shall  be  presumed  in  the  appellate 
court  to  have  acquiesced.  In  this  case,  it 
ia  true,  the  record  sets  out  that  the  pleai 
were  filed ;  but  this,  in  view  of  the  snbie- 
quent  motion  to  reject,  and  the  action  of 
the  court,  I  consider  as  a  mere  note  of  the 
clerk,  and  as  shewing  nothing  more  thaa 
that  the  pleas  were  tendered. 

I  think  the  judgment   should  be  affirmed. 

The  other  judges  concurring,  the  jndg- 
ment  was  affirmed. 
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f  IS;  Sureties. 

Jt.  Assessments, 
f  14.  Trusts. 
'  1&  Otlier  Instances. 

IfL  By  and  against  Whom  Statute  Pleaded. 
I  t  Qeneral  Rules. 
!  1  Specific  Instances. 

a.  Beneficiaries. 

b.  Joint  Defendants. 

c.  SherlfEs. 

d.  Assignees. 

e.  Public  Corporations. 

f.  Forelirn  Corporations. 

g.  Personal  Representatives,  Fiduciaries,  Heirs. 

etc. 
li.  Lessees. 
L  Escheators. 
J.  Husband  and  Wife, 
k.  Trustees. 
L  Creditors, 
m.  Purchasers, 
n.  State. 
yn  Suspension  and  Interruption  of  Statute. 

I.  In  General. 

I  War  and  Stay  Law. 
t.  Infancy. 

4.  GoTerture.  • 

Sl  Mistake. 
&  Ignorance. 

7.  Obstruction  of  Prosecution, 
a  By  Provisions  in  Will, 
fli  By  Agreement  of  Parties. 
KL  Tacking  Disabilities. 

II.  Fraud. 

II  Order  of  Reference  In  Creditors*  Suits. 
H  Departure  from  State. 
II  HappeninflT  of  Subsequent  Event 
VL  Merging  Cause  of  Action. 

16.  Void  Legal  Proceedings. 

17,  Statutory  Provisions. 
1&  Legal  Proceedings.  « 

a.  Pending  Suits  in  General. 

b.  Suit  in  Another  State. 

c.  Set-offs. 

d.  Executions. 

e.  Injunctions. 

f.  Amendments. 

g.  Limitation  Ceases  on  Commencement  of  Ac- 
tion. 

h.  Dismissal.  Nonsuit  or  Failure  of  Action. 
Vra.  Acknowledgment.   New  Promise    and    Part 

Payment. 
I.  Acknowledgment  and  New  Promise. 

a.  General  Principles  and  Rules. 

b.  What  Constitutes, 
c  Certainty  and  Sufficiency  Required. 

d.  Construction  and  Operation. 

e.  Who  May  Make. 
1  Part  Payment. 

DL  In  Equity. 

1.  Where  Equity  Has  Exclusive  Jurisdiction. 

2.  Where  Jurisdiction  Is  Concurrent— Rule  of  Anal- 
ogy. 

X.  In  Criminal  Cases. 

XL  Pleading  and  Practice. 

1.  The  Plea. 

1  Moat  Be  Pleaded. 

8.  How  Pleaded. 

a.  Plea. 

b.  Demurrer. 
c  Answer, 
d.  Amendment 


e.  Exception  to  Commissioner's  Report. 

f.  Before  Commissioner. 

g.  On  TriaL 

h.  Replication. 
4.  When  Pleaded  in  General. 

6.  Replication. 
&  Declaration. 

7.  Instruction. 

8.  Execution. 
».  Verdict 

la  Bin  of  Review  and  Discovery, 
xn.  Evidence. 
1.  Admissibility,  Sufficiency  and  Weight 
8.  Presumption  and  Burden  of  Proof. 

XIII.  Appeals. 

1.  From  Interlocutory  Decrees. 

2,  Raising  Question  on  Appeal. 
8.  Motion  to  Dismiss. 

4.  Appeal  Bond. 

5.  Presentation  of  Petition. 

a.  In  Virginia. 

b.  In  West  Virginia. 

XIV.  The  Statute  in  Particular  Instances. 

1.  Accounts. 

2.  Bankruptcy. 
8.  Bonds. 

4.  Conversion. 

6.  Death  by  Wrongful  Act 
8.  Decrees. 

7.  Judgments. 

8.  Malicioos  Prosecutions. 

9.  Motions. 

10.  Notes. 

11.  Parol  Contracts. 

,  la.  Partnership  Accounts. 
18.  Trusts. 

14.  Voluntary  Conveyances. 

15.  Other  Instances. 

Cross  References  to  Monographic  Notes. . 
Adversary  Possession,  appended  to  Nowlin  v. 

Reynolds,  25  Gratt  187. 
Estoppel,  appended  to  Bower  v.  McCormlck.  23 

Gratt  810. 
Laches,  appended  to  Peers  v.  Barnett.  12  Gratt. 

410. 

1.  SCOPB  OP  TITLE. 

This  article  does  not  Include  cases  of  limitations 
arising  from  laches,  presumption  of  payment,  or 
adverse  possession.  The  subject  has  also  been  In- 
cluded in  many  of  the  monographic  notes  of  this 
series,  and  attention  Is  directed  to  the  notes  on  the 
specific  subjects  for  a  more  complete  collection  of 

II.  OPERATION   AND  EFFECT. 

1.  STATUTE  OP  REPOSE.— Statutes  of  limitation 
are  to  be  enforced  by  the  courts  like  any  other 
statute.  They  are  statutes  of  repose,  and  are  dic- 
tated by  a  wise  policy  founded  upon  the  presump- 
tion against  him,  who  has  unreasonably  delayed 
the'  assertion  of  his  demand,  and  In  favor  of  him 
who  has  long  exercised  the  dominion  of  owner. 
Virginia,  etc.,  Co.  v.  Hoover.  82  Va.  449,  4  S.  E.  Rep. 
689;  Taylor  v.  Burnsldes,  1  Gratt  187;  Flanagan  v. 
Grlmmet,  10  Gratt  421;  Smith  v.  Chapman.  10  Gratt. 
445;  Anderson  v.  Harvey,  10  Gratt  886. 

2.  MODE  OF  TESTING  APPLICATION. -The 
proper  mode  of  testing  the  application  of  the  statute 
of  limitations  is  to  enquire,  not  whether  the  plain 
tiff  might  have  brought  at  a  given  time  a  premature 
or  groundless  action,  as  wbere  it  has  been  sus- 
pended or  discharged,   but  whether  his  cause  of 
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action  bad  accmed— whether  he  had  the  rifht  to  sae, 
and  was  bound  to  do  so.  in  order  to  prevent  or  sns- 
pend  the  ronninsr  of  the  statute.  Homer  v.  Speed, 
2  P.  &  H.  61& 

8.  EFFECT  OF  STATUTE  ON  PRESUMPTION  OF 
PAYMENT. 

Remedy  Barred.— in  a  suit  to  enforce  a  debt  the 
statute  of  limitations  bars  the  remedy  but  does 
not  exting'uish  the  debt,  and  therefore  if  it  be  se- 
cured by  a  deed  of  trust  thousrh  no  action  may  be 
brouffht  for  Its  recovery,  the  lien  of  the  deed  is  not 
affected  by  any  lapse  of  time  short  of  the  period 
sufficient  to  raise  the  presumption  of  payment 
Crlss  V.  Crlss.  28  W.  Va.  888,  citinff  Hanna  v.  Wilson, 
SGratt.  243;  Pltzer  v.  Burns,  7  W.  Va.  «8;  Camden 
V.  Alklre,  24  W.  Va.  WB;  Ross  v.  Norvell,  1  Wash.  14; 
Coles  V.  Withers.  88  GratL  187;  Smith  v.  in^ashlnff- 
ton.  etc..  R.  Co.,  88  Gratt.  617. 

The  rlg-ht  to  enforce  a  deed  of  trust  is  barred  by 
the  presumption  of  payment,  which  arises  after  the 
lapse  of  twenty  years,  and  this  bar  is  not  affected 
by  the  provision  for  a  statute  of  limitations  for  trust 
deeds  by  Acts  1897-8,  p.  81&  TurnbuU  v.  Mann.  99  Va. 
41.  37  S.  £.  Rep.  288. 

In  West  Virginia  the  period  of  twenty  years  is 
still  the  time  within  which  the  Hen  of  a  trust  deed 
or  mortffafire  may  be  enforced,  notwithstandinsr  the 
fact  that  by  statute  the  limitation  of  the  risrht  of 
entry  on  land  has  been  made  less  than  twenty 
years.    Camden  v.  Alklre,  24  W.  Va.  074. 

The  fact  that  a  debt  secured  by  a  deed  of  trust  Is 
barred  by  the  statute  of  limitations,  does  not,  as  a 
general  rule,  extinguish  the  security  or  prevent  the 
enforcement  of  the  lien  by  suit.  Camden  v.  Alkire, 
24  W.  Va.  (574. 

The  reduction  of  the  limitation  to  an  action  of 
ejectment  does  not  reduce  the  time  in  which  pre- 
sumption of  payment  arises.  Crlss  v.  Criss,  28  W. 
Va.  888. 

4.  DISTINGUISHED  FROM  PRESUMPTION  OF 
PAYMENT.— There  Is  a  recognized  distinction  be- 
tween the  statute  of  limitations,  and  the  presump- 
tion of  payment  from  lapse  of  time,  the  condition 
of  the  parties,  and  their  relations  towards  each 
other.  In  the  former  case  the  bar  is  absolute;  in 
the  latter  it  Is  a  rule  of  evidence,  and  may  be  re- 
butted. Clendenning  V.  Thompson,  91  Va.  518,  22  S. 
£.  Rep.  283. 

5,  RETROSPECTIVE  EFFECT. 

In  Qeneral.— A  statute  changing  the  period  of  limi- 
tations will  not  be  applied  to  antecedent  transac- 
tions, unless  Its  letter  or  necessary  intent  demand 
a  retroactive  construction.  Walker  v.  Burgess,  44 
W.  Va.  399,  30  S.  E.  Rep.  99;  Stewart  v.  Vandervort, 
34  W.  Va.  524.  12  S.  E.  Rep.  786.  And  though  the 
statutes  of  limitation  do  not  destroy  the  right,  but 
affect  only  the  remedy,  the  West  Virginia  court 
has  applied  this  rule  to  such  statutes  in  numerous 
cases.  State  v.  Mines.  88  W.  Va.  125, 18  S.  E.  Rep.  470; 
MasUn  v.  Hlett,  87  W.  Va.  15,  16  S.  E.  Rep.  487;  Fowler 
V.  Lewis,  86  W.  Va.  112.  14  S.  E.  Rep.  447.  Thus 
the  following  clause  contained  in  ch.  4,  Acts  1895. 
*'but  If  such  transfer  or  charge  is  admitted  to  rec- 
ord within  eight  months  after  it  is  made,  then 
such  suit  to  be  available  must  be  brought  within 
four  months  after  such  transfer  or  charge  was 
admitted  to  record,"  does  not  apply  to  transfers  or 
charges  In  existence  prior  to  the  passage  of  such 
enactment,  which  was  on  February  10,  1895.  Casto 
V.  Greer,  44  W.  Va.  832,  30  S.  E.  Rep.  100. 

Construction.— Statutes  of  limitation  are  never  to 
be  construed  retrospectively,  unless  such  construc- 


tion is  required  by  express  command,  or  by  aece»» 
sary  and  unavoidable  implication.    Maslin  v.  Hiett, 
87  W.  Va.  15, 16  S.  E.  Rep.  487. 
Limitation  of  Actions  on  IndemnUyinir  Bonds.— The 

proviso  In  the  act  of  Feb.  88.  1888  (Sup.  Bev.  Cote; 
273,  sec.  1),  limiting  actions  on  indemnifying  boBdt' 
to  seven  years,  does  not  apply  to  an  action  on&i 
bond  executed  prior  to  the  passage  of  the  act.  Dft' 
val  V.  Malone,  14  GratL  24. 

Extension  of  Time  on  Implied  Contmcts.— The  ges> 
eral  limitation  act,  ch.  102,  Acts  18^  extending  tte  . 
period  of  the  statute  of  limitations  in  certain  case 
is  constitutional  when  applied  to  an  implied  con- 
tract, and  where  the  act  applies,  a  party  may  lo 
back  more  than  five  years  before  the  suit  is  broogltt. 
In  an  account  for  rents  and  profits.  Storm  v.  Flem- 
ing, 81  W.  Va.  701,  8  S.  E.  Rep.  268. 

Bxpress  Contracts.— Acts  of  1872-78,  ch.  112,  provid- 
ing for  the  elimination  of  the  time  when  rigbti 
were  obstructed  by  war.  and  the  Acts  of  18<3-3,  cL 
28.  providing  also  for  elimination  of  the  time  dnrtsf 
which  persons  cannot  make  the  "Suitors*  Test  OaUL"  : 
prescribed   by  sec.  27,  ch.  106,  of  the  Code  of  IM 
although  they  are  retrospective  in  their  operation, 
are  constitutional  when  applied  to  actions  on  ex> 
press  contracts  although  the  action  was  barred  br : 
the  statute^  of  limitations  when   those  acts  were  | 
passed.    Huffman  v.  Alderson.  9  W.  Va.  616. 

Judgments.— The  fifth  section  of  the  act  of  liml- 
tations  of  1792  does  not  apply  to  judgments  whick 
existed  before  the  act  took  effect.  Day  t.  Pickett, 
4  Munf .  104. 

The  ten  years*  statute  of  limitations,  which  in  atau 
11.  12,  ch.  189.  of  the  Code  1860.  is  made  applicable  t» 
judgments,  applies  to  judgments  rendered  before 
the  1st  day  of  April,  1860,  at  which  date  the  Oodc 
took  effect.  Northwestern  Bank  v.  Hays,  S7  W.  Va. 
475,  16  S.  E.  Rep.  661. 

Section  8,  ch.  141,  and  sections  It  and  12,  ch.  IS. 
of  the  W.  Va.  Code  1881,  prescribing  limitations  as 
to  the  time  in  which  execution  may  issaeopona 
judgment,  apply  alike  to  judgments  obtained 
before  and  to  judgments  obtained  since  theOode 
went  into  effect  Spang  v.  Robinson,  24  W.  Va.  87. 
See  generally,  monographic  note  on  "Judgmeots* 
appended  to  Smith  v.  Charlton.  7  Gratt.  42S. 

Open  Account.— In  Brooke  v.  Shelly,  4  H.  it  M.  M 
the  act  of  1798,  which  makes  it  the  duty  of  the  conrt 
to  expunge,  in  an  action  upon  an  open  accooat 
against  an  executor  or  administrator,  all  Items 
appearing  to  have  been  due  five  years  prior  to  tke 
death  of  the  testator  or  intestate,  was  constmed  to 
apply  to  open  accounts  existing  before  the  first  of 
October.  1798,  when  the  act  took  effect. 

Vendor's  Lien  or  Owelty  of  Partition.— Prior  to  tlie 
Code  of  1887,  there  was  no  statutory  Umlt  to  Uie 
enforcement  of  a  vendor's  lien,  or  the  lien  for 
owelty  of  partition,  but  they  continued  to  exist 
until  waived,  released,  satisfied,  or  until  parmcat 
was  presumed.  If  the  statute,  sec.  2085.  Code  of 
1887,  applies  to  a  lien  for  owelty  of  partiUoo,  it 
has  no  application  to  a  case  where  the  creadoo 
of  the  lien  arose  prior  to  the  enactment  of  tbe 
statute.  Jameson  v.  Rlxey,  94  Va.  342.  26  S.  E.  Bep. 
861. 

Action  for  Recovery  of  Land.— The  act  of  the  lefl** 
lature  of  West  Virginia  passed  February  6, 1871  in  so 
far  as  it  attempts.  In  actions  for  the  recovery  of 
land,  to  exclude  from  the  time  fixed  as  the  bar  in 
such  action  by  the  statute  of  limitations,  the  period 
from  the  28th  day  of  February,  1866,  to  the  date  of  Uie 
passage  of  the  act,  is  unconstitutional  and  Inopera- 
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j  liTe  as  to  actions  which  had  become  barred  before 
I  the  passage  of  the  act  Hall  v.  Webb,  SI  W.  Va.  818. 
!  See  monographic  note  on  "Ejectment"  appended 
I   to  Tapscott  V.  Cobbs.  11  Qratt  173. 

6.  CONSTITUTIONALITY     OF     STATUTES    OF 
I  LIMITATION. 

I  Revlvloflr  Reniedy.— A  distinction  Is  made  between 
■  the  case  of  a  remedy  revived  by  an  act  of  the  legr- 
islatare,  which  is  lost  by  reason  of  a  statute  of  limi- 
tatlons«  and  the  case  of  a  remedy  cut  off  or  destroyed 
by  the  same  authority.  The  former  does  not  vio- 
late the  obligation  of  a  contract;  the  latter  does. 
The  former  is  a  privilege  which  may  be  conferred 
by  the  same  power  by  which  it  was  divested;  the 
latter  affects  the  vested  rights  of  a  party.  Caper- 
ton  V.  Martin,  4  W.  Va.  138,  6  Am.  Rep.  870;  Caper  ton 
V.  Bowyer,  4  W.  Va.  178.  See  for  discussion  and 
collection  of  authority,  monographic  note  on  "Con- 
stitntional  Law'*  appended  to  Com.'  v.  Adcock,  8 
Orattaai. 

Sane— Riecovery  of  Property.— The  effect  of  the 
statutory  bar  in  actions  on  express  contracts,  and 
in  actions  to  recover  possession  of  property,  is 
essentially  different,  according  to  the  uniform 
decisions  of  the  courts.  When  an  action  in  the  first 
class  is  barred  by  the  statute  the  remedy  only  is 
regarded  as  taken  away  and  the  riffht  remains. 
But  in  the  last  class,  and  especially  in  the  actions 
of  ejectment  and  detinue,  the  rule  is  very  different. 
Ills  well  settled  in  such  cases  that  the  bar  of  the 
statuu  not  only  takes  away  the  remedy,  but  it  has 
the  effect  of  transferring-  and  vesting  an  absolute 
title  in  the  possessor  of  the  property.  Hall  v.  Webb, 
21  W.  Va.  324.  This  subject  is  elaborated,  with 
many  authorities  in  the  monographic  note  on 
"CoQstitutlonal  Law"  appended  to  Com.  v.  Adcock, 
86ratt601. 

CoostltutioBality  of  Acts  Suspeodinflr  Statute— The 
several  acts  of  the  government  of  Virginia  duriuff 
tlie  war  suspendinff  the  statute  of  limitations,  were 
valid  to  prevent  the  running  of  said  statute  to 
March  8.  1806.  Conn.  Insurance  Co.  v.  Duerson,  28 
GratL  630;  Johnston  v.  Gill,  27  Gratt.  587. 

The  West  Virirfnia  act  of  Feb.  27,  1866.  providing 
that  the  period  of  time  from  April  17,  1861,  to  the 
passage  of  the  act,  should  not  be  computed  in  count- 
ing tbe  time  under  any  statute  of  limitations  in 
certain  counties,  was  held  to  be  constitutional  in 
Caperton  v.  Martin.  4  W.  Va.  188,  6  Am.  Rep.  270; 
Caperton  v.  Bowyer,  4  W.  Va.  176. 

Title  Vested  by  Statute.— Where  title  to  property 
is  vested  under  the  statute  of  limitations,  no  act 
can,  by  extending  the  statute  or  reviving  the 
remedy,  impair  such  title.  It  would  be  unconstitu- 
tional because  of  depriving  one  of  property  with- 
out due  process  of  law;  but  where  the  demand  is  on 
contract,  or  any  class  of  actions  where  the  statute 
merely  fives  a  defence,  and  does  not  vest  property, 
there  is  no  vested  right  to  such  defence,  and  the 
legislature  may  by  repeal  of  the  statute  or  other- 
irise  revive  the  action,  and  deprive  one  of  such 
defence.  McEldowney  v.  Wyatt,  44  W.  Va.  711,  30 
&  £.  Rep.  289. 

7.  STATUTORY  PROVISIONS. -The  general  limi- 
tation act,  ch.  102,  Acts  1882,  does  not  repeal  by 
implication  ch.  28,  Acts  1872-73,  providing  for  a 
special  class  of  cases,  and  the  said  statute  is  still  in 
force,    Sturm  v.  Fleming-,  31  W.  Va.  701,  8  S.  E.  Rep. 

I    2B3w 

The  savinsT  in  the  act  of  1819,  1  Rev.  Code.  ch.  104, 
>ec.  18,  in  relation  to  wills,  in  favor  of  persons  out  of 
the  state,  is  not  repealled  by  the  act  of  March  8, 1826, 


in  relation  to  the  limitation  of  actions.    Schultz  v. 
Schnltz.  10  Gratt.  358. 

The  proviso  in  an  act  for  limitations  of  suits  as  to 
Tights  existing  when  the  Code  takes  effect,  is  re- 
stricted to  actions  and  rights  barred  by  that  chap- 
ter (Code  of  1849.  ch.  149,  sec.  19).  and  does  not  extend 
to  the  law  limiting  and  reffulatinr  appeals.  Yarbor- 
ouffh  V.  Deshazo,  7  Gratt  874. 

8.  POSSESSION  OF  LAND  NOT  ADVERSE.— 
Where  the  plaintiff  has  always  remained  in  posses 
slon  of  land,  claiming  it,  the  statute  of  limitations 
does  not  run  asrainst  his  claim.  Williams  v.  Lewis, 
5  Leigh  686  ;  Roberts  v.  King,  10  Gratt  184.  See 
generally,  inonog-raphlc  note  on  "Adversary  Posses- 
sion" appended  to  Nowlin  v.  Reynolds.  25  Gratt  187. 

Where  one  bays  land  that  is  under  a  recorded 
deed  of  trust  riven  by  the  owner  from  whom  the 
purchase  is  made,  the  posisession  of  such  purchaser 
is  not  adverse  to  the  right  of  the  grantor  in  the 
trust  deed,  and  the  statute  of  limitations  will  not 
run  against  the  deed  of  trust  debt  Pickens  v. 
Love,  44  W.  Va.  725,  29  S.  E.  Rep.  1018. 

A  suit  brought  to  set  aside  a  tax  deed,  because 
the  lands  were  redeemed,  and  because  the  party  to 
whom  tbe  deed  was  made  sustained  such  relation 
to  the  land  that  he  could  not  acquire  a  title  thereto, 
and  it  does  not  appear  that  any  adverse  possession 
was  claimed,  is  not  barred  by  the  statute  of  limita- 
tions.   Battin  V.  Woods,  27  W.  Va.  58. 

9.  GENERALLY. 

Dismissal  of  Suit— Where  a  claim  is  barred  by 
limitations,  even  though  the  court  has  jurisdiction 
of  such  a  case,  the  suit  should  be  dismissed.  John- 
ston V.  Va.  Coal  &  Iron  Co.,  96  Va.  168,  81 S.  E.  Rep.  85. 

Security  for  Debt.— Where  a  creditor  holds  a  pledge 
or  collateral  security  for  his  debt  he  will  be  entitled 
to  retain  the  same  in  his  possession  against  the 
pledgor  or  debtor,  notwithstanding  the  statute  of 
limitations  is,  or  might  be,  successfully  pleaded 
against  the  debt  for  the  security  of  which  the 
pledge  was  made.    Roots  v.  Salt  Co.,  27  W.  Va.  488. 

Vendor's  Uen.— The  statute  of  limitations  has  no 
application  to  bar  a  lien  for  purchase  money  re- 
served in  a  conveyance  of  land.  Though  action  on 
a  note,  given  for  such  purchase  money,  be  barred, 
so  as  to  defeat  its  collection  out  of  other  property 
of  the  debtor,  the  lien  against  the  particular  land 
conveyed  is  not  barred.  Evans  v.  Johnson,  39  W. 
Va.  299, 19  S.  E.  Rep.  628;  Hopkins  v.  CockereU,  2 
Gratt  88;  Hull  v.  Hull,  85  W.  Va.  155, 18  S.  E.  Rep.  49. 

Petition  Claiming  Taxes  In  Proceeding  to  Sell  Land. 
—Where  a  city  files  a  petition  in  a  proceeding  by  a 
commissioner  of  school  lands  to  obtain  a  decree  for 
the  sale  of  a  lot  which  has  been  forfeited  by  the 
failure  of  the  owner  to  enter  the  same  upon  the 
land  books,  claiming  an  amount  to  be  due  it  for 
Uxes  on  said  lot  it  will  not  be  deemed  thereby  to 
have  brought  a  suit  for  said  amount  of  taxes,  and 
the  statute  of  limitations  will  not  be  applied  to  the 
taxes  due  thereon.  Tebbetts  v.  A  Forfeited  Lot  33 
W.  Va.  706.  11  S.  E.  Rep.  23. 

Unascertained  Owner  of  Ground  Rent— Where 
ground  rent  is  reserved  in  land  conveyed  by  trus- 
tees, by  authority  of  an  act  of  assembly,  which 
rent  is  to  be  paid  to  the  owner  of  the  land  when  he 
is  ascertained,  the  statute  of  limitations  does  not 
run  against  the  claim  of  the  proprietor  against  the 
purchaser  to  recover  such  rents.  Mulllday  v. 
Machir.  4  Gratt  1. 

III.  WHAT  LAW  OOVERN5. 
Lex  Fori,— The  statute  of  limitations  of  another 
state,  where  a  contract  was  made,  cannot  be  pleaded 
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MM  a  bar  to  an  action  In  this  state,  as  the  lex  fori,  and 
not  the  l€X  loci  eontraetut,  ffoverns  in  all  cases  as  to 
the  time,  mode  and  extent  of  the  remedy.  Urton  y. 
Hunter,  8  W.  Va.  88:  Johnson  v.  Anderson,  76  Va.  ^66. 

In  an  action  bronsrht  in  Virginia  on  a  judgment 
obtained  in  North  Carolina,  the  act  of  limitations  of 
the  latter  state  cannot  be  pleaded  in  bar,  bnt  the 
law  of  the  former  state  must  prevail,  as  the  act  of 
limitations  affects  the  remedy  and  not  the  riffht 
Jones  y.  Hook,  2  Rand.  808,  14  Am.  Dec  788. 

A  contract  to  locate  a  treasury  warrant  on  lands 
In  Kentucky  is  made  in  Ausrust,  1788,  and  it  appeared 
that  the  breach,  if  any,  occurred  before  Kentucky 
became  a  state.  It  was  held  that  the  act  of  limita- 
tions of  Virginia  bevan  to  run  from  the  time  of  the 
breach  and  was  therefore  a  bar  to  an  action  on  the 
contract  brought  in  1816.  M* Alexander  y.  Mont- 
gomery, 4  Leiffh  61. 

A  debt  is  contracted  at  Petersburg.  Va.,  for  goods 
sold  there;  the  debtor  resides  at  the  time  and  con- 
tinues to  reside  in  North  Carolina;  the  creditor 
brings  suit  in  a  court  of  this  state  against  the 
debtor,  who  pleads  the  statute  of  limitations  in  bar. 
It  was  held  that  by  sec.  14,  1  Rey.  Code,  ch. 
188,  he  was  precluded  from  making  such  defence. 
Wilkinson  y.  Holloway.  7  Leigh  877  (1886). 

IV.  WAIVBR  AND  ESTOPPEL. 

Bzhaiut    of  Legal    Remedies    Ptrst  No    Waiver.— 

Where  the  liability  of  a  sheriff  and  his  sureties,  for 
the  wrongful  release  of  property  under  levy,  has 
been  fixed,  it  cannot  be  affected  by  any  delay  short 
of  the  statutory  limitation,  and  the  fact  that  the 
party  injured  first  exhausts  his  remedy  against  his 
debtor  does  not  constitute  a  waiver.  Sage  v.  Dick- 
inson, 88  Qratt  861. 

Agreement  Not  to  Sue  for  Olven  Time.— A  mutual 
agreement  between  a  debtor  and  creditor,  that 
suit  shall  not  be  brought  upon  an  account  until  the 
debtor  shall  have  gone  to  Europe  and  returned,  is 
a  good  bar  to  the  plea  of  the  statute  of  limitations 
during  his  absence  from  this  country.  Holladay  v. 
Littlepage,  8  Munf .  816. 

Notice  of  Trust  No  Estoppel— Where  a  debtor  con- 
veys land  in  trust  for  the  payment  of  his  debts,  and 
then  for  the  benefit  of  his  wife  and  children,  and  a 
creditor  sues  to  enforce  the  trust  and  has  the  land 
sold  to  him  under  the  decree,  in  an  equity  suit  by 
the  children  of  the  debtor  against  this  creditor  to 
recover  the  land,  it  was  held  that  he  was  not  pre- 
cluded from  setting  up  the  statute  of  limitations, 
because  he  acquired  the  land  with  notice  of  the 
trust  in  favor  of  the  plaintiffs.  Drumright  v.  Hite, 
8  Va.  Dec.  466  (1897). 

Mandamus  against  Supervisors— Allowance  of  Claln 
by  Them.— Powers  and  duties  of  a  board  of  supervis- 
ors are  not  judicial  in  their  character,  but  execu- 
tive, and  their  allowance  of  a  claim  against  the 
county  is  not  an  adjudication  of  the  merits  of  the 
claim,  so  as  to  estop  them,  on  application  for  a 
mandamus  to  compel  its  payment,  from  pleading 
the  statute  of  limitations.  Board  of  Supervisors  v. 
CaUett.  86  Va.  158,  9  S.  £.  Rep.  999. 

Commissioner  Directed  to  Ascertain  Rents  for  Erro- 
neous Period.— A  direction  by  the  court  to  a  com- 
missioner to  ascertain  rents  and  profits  for  a 
period  of  time  greater  than  five  years  prior  to  the 
commencement  of  the  suit  does  not  preclude  the 
defendant  from  relying  upon  the  statute  of  limita- 
tions before  the  commissioner.  Ogle  v.  Adams,  18 
W.  Va.  218. 

5uit  by  Administrator- Effect  of  Decision  against 


Him  When  Wife  Living.— A  plaintiff  suing  for  slaves 
as  administrator  of  his  wife  is  not  barred  by  a  de- 
cision against  him  in  her  lifetime  in  a  suit  to  which 
he  was  not  a  party,  the  ground  of  the  dedsioii 
having  been  that  under  the  act  of  limitations  the 
opposite  party  had  obtained  a  legal  title  to  tlie 
slaves  by  five  years*  possession  commencing  daring 
the  coverture,  during  which  also  the  right  of  the 
wife  accrued  and  the  husband  having  never  had 
possession  in  his  character  as  husband.  BlakeyT. 
Newby,  6  Munf.  64. 

V.  WHEN  5TATUTB  BEOIN5  TO  RUN. 

1.  GENERAL  RULE.— It  may  be  stated  as  a  gen- 
eral rule  that  the  statute  of  limitations  does  not 
begin  to  run  until  the  righ  t  of  action  accrues.  Cana 
V.  Cann,  40  W.  Va.  188,  80  S.  E.  Rep.  910:  Cann  t. 
Cann,  45  W.  Va.  568,  81  S.  E.  Rep.  988;  Andrews  t. 
Roanoke  B.  &  L*.  Assoc.,  96  Va.  445,  86  S.  E.  Rep.  681. 

Thus  the  act  passed  March  8,  1886,  for  the  limits 
tion  of  actions  against  persons  acting  in  a  fiduciary 
character,  only  begins  to  run  from  the  time  when 
the  liability  sought  to  be  enforced  arlsea  Oookos 
V.  Peyton,  1  Oratt  481. 

So  in  an  action  of  debt  by  a  sheriff  against  his 
deputy  on  his  bond,  conditioned  for  the  faithful 
performance  of  his  duties,  the  right  of  action  does 
not  accrue  to  the  sheriff  when  the  deputy  made  de- 
fault in  collecting,  and  the  statute  does  not  ran 
against  the  action  until  the  sheriff  has  paid  some 
part  of  the  debt  occasioned  by  the  default  Adkins 
V.  Fry,  88  W.  Va.  549,  18  S.  E.  Rep.  787:  Adkins  v. 
Stephens,  88  W.  Va.  567, 18  S.  E.  Rep.  74a 

8.  DEPENDENT  ON  FUTURE  EVENT. 

InJurance  Policy— Time  to  Pay.— a  policy  of  insur- 
ance provides  that  proof  of  loss  shall  be  fumtshed 
to  the  company  within  thirty  days  from  the  date  of 
the  loss,  and  that  all  claims  under  it  shall  be  barred« 
unless  prosecuted  within  six  months  from  the  same 
date,  and  it  also  provides  that  the  loss  shall  he  paid 
in  sixty  days  after  its  approvaL  The  alx  months' 
limitation  begins  to  run  at  the  close  of  the  sixty 
days  allowed  the  company  for  payment,  and  not 
from  the  actual  loss.  Murdock  v.  Franklin  Ins.  Oo.. 
88  W.  Va.  407,  10  S.  E.  Rep.  777. 

Provision  In  Will.— A  testator  by  will  requested  that 
a  debt  which  he  owed  should  be  paid  out  of  his 
estate,  after  the  happening  of  a  future  event  The 
right  of  action  did  not  accrue  until  the  occur- 
rence of  that  event,  and  the  statute  of  limitations 
did  not  begin  to  run  until  then.  Perkins  v.  Selg- 
fried,  97  Va.  444,  84  S.  E.  Rep.  64. 

Collection  of  Bond.— Where  a  father  promised  to 
let  his  son-in-law  have  the  amount  of  a  particolar 
bond  when  collected,  the  claim  of  the  son-in-law  did 
not  accrue  until  such  collection,  and  hence  the 
statute  of  limitations  did  not  begin  to  run  againit 
him  until  that  time.    Scott  v.  Osborne,  8  Munf.  411 

Payment  Out  of  Particular  Fund.— An  action  of 
debt  was  brought  on  a  note,  payable  one  day  after 
date,  which  stipulated  that  it  was  to  be  paid  '*ontof 
the  proceeds  of  the  furnace."  When  more  than 
sufficient  f  ands  had  been  realised  by  the  sale  of  the 
furnace  to  pay  the  note  more  than  five  years  pre- 
vious to  the  institution  of  the  action,  it  was  held 
that  it  was  barred  by  limitation.  Sayers  v.  Sayers. 
90  Va.  756,  19  S.  E.  Rep.  844. 

Demand  Necessary.— If  a  demand  be  necessaiT 
before  suit,  the  period  of  limitation  under  statutes 
of  limitation  does  not  start  until  demand.  But  de- 
mand must  be  made  within  a  reasonable  time, 
which  is  the  term  fixed  by  the  statute  of  llmitatioo. 
if  not  made  before.    Where  no  demand  Is  shown,  it 
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will  be  presumed  that  It  was  made  within  that 
period,  and  the  statute  will  then  rnn.  Thompson 
T.  Wbitaker  Iron  Co.,  41  W.  Va.  674.  28  S.  £.  Rep.  796. 

WKbdrswal  from  Loan  Association.— A  withdraw- 
ing member  fromabnildins*  and  loan  association 
cannot  sne  to  recover  the  withdrawal  value  of  his 
stock  nntil  a  sufficient  sum  Is  accumulated  by  the 
society  to  meet  his  demand,  for  until  that  event 
has  happened  he  has  no  risrht  of  action.  Andrews 
V.  Building  Assoc.  &  In  v.  Co.,  08  Va.  445,  86  S.  E. 
Sep.  581. 

Promise  to  Pay  at  Doatii.-lf  an  employer  promises 
to  make  compensation  for  services  at  the  time  of 
his  death,  by  will  or  otherwise,  the  statute  of  limi- 
tations does  not  begin  to  run  until  the  death  of  such 
penon.    Cann  v.  Cann,  46  W.  Va.  668,  81  S.  £.  Rep. 


Dscroe  Appealed.— Where  the  decree  against  an 
administrator  was  appealed  from,  the  plaintiffs  had 
no  right  to  have  satisfaction  until  the  decree  was 
afflrmed.  and  the  act  of  limitations  did  not  begin 
to  run  until  then.  Sheldon  v.  Armstead,  7  Gratt 
8H. 

1  FRAUD,  MISTAKE  AND  DECEIT. 

Dlmevery.— Where  property  has  been  delivered 
under  a  common  or  mutual  mistake  of  fact,  the 
statute  of  limitations  does  not  begin  to  run  until 
the  mistake  has  been  discovered.  Craufurd  v. 
Smith.  93  Va.  683.  88  S.  E.  Rep.  286. 

Cases  of  fraud,  trust  and  mistake  are  not  within 
the  statute  of  limitations.  Hunter  v.  Spotswood, 
1  Wash.  146.  At  ail  events  in  cases  of  mistake  and 
frand.  the  statute  do^  not  begin  to  run  until  its 
discovery.  Hassle  v.  Heiskell,  80  Va.  789 ;  Rowe  v. 
BenUey,  89  Gratt  760. 

In  cases  of  concealed  fraud  or  mistake,  the  act  of 
limitations  does  not  run  except  from  the  discovery 
of  the  fraud  or  mistake.    Harshberger  v.  Alger.  81 

Graase. 

To  a  bill  in  equity  by  a  creditor  for  relief  against 
a  fraudulent  conveyance  of  his  debtor,  the  act  of 
limitations,  if  well  pleaded  in  bar,  would  run  only 
from  the  time  when  fraud  is  discovered.  Shields 
V.  Anderson.  8  Leigh  789. 

Ssaw— Contrary  Doctrine.— Where  a  cause  of  action 
arises  out  of  a  fraud,  the  statute  of  limitations  runs 
from  its  perpetration,  and  not  from  its  discovery. 
Thompson  v.  Whitaker  Iron  Co.,  41  W.  Va.  574.  88  S. 
B.  Rep.  7i5 ;  Callis  v.  Waddy,  2  Munf.  511  ;  Rice  v. 
White,  4  Leigh  474  ;  Cook  v.  Darby,  4  Munf.  444 ; 
Fant  V.  Fant.  17  Gratt  14.  But  this  rule  does  not 
aivly  to  fraudulent  transfers.  Thompson  v.  Whit- 
aker Iron  Co.,  41  W.  Va.  674.  83  S.  E.  Rep.  795. 

It  was  said  by  Bbannon.  J.,  in  Thompson  v.  Whit- 
aker Iron  Co..  41  W.  Va.  574, 28  S.  E.  Rep.  799.  that 
"The  statute  starts  from  the  act  of  fraud  done,  open 
or  concealed.— that  is,  whether  the  act  be  of  such  a 
character  that  it  conceals  itself  or  not;  but  fraudu- 
lent tricks  or  acts  of  the  defendant  to  conceal  and 
ohscruct  the  prosecution  of  an  action  are  another 
matter,  for  that  is  an  express  exception  in  the  stat- 
Qte.  That  very  exception  denies  the  right  to  say 
that  time  does  not  run  from  the  act  of  fraud,  be* 
canse  it  only  allows  the  time  of  actual  obstruction 
to  be  excluded.  It  assumes  that  the  statute  has 
Won  to  run.  and  excludes  certain  time  for  certain 
canses.— simply  makes  a  subtraction  from  the  total 
time.  From  reading,  I  think  there  has  been  a  con- 
fusion of  mind  on  this  matter,  and  that  it  largely 
explains  the  conflict  of  opinion.** 

In  an  action  for  deceit  in  the  sale  of  a  chattel, 
tkere  is  a  plea  of  the  statute  of  limitations,  a  gen- 


eral replication  thereto,  and  issue  thereon  joined. 
It  was  held  that  the  cause  of  action  accrued  at  the 
time  of  the  practicing  of  the  deceit  and  that  the 
limitation  began  to  run  immediately.  Rice  v. 
White,  4  Leigh  474. 

If  the  obligee  Of  a  bond  transferred  it  to  an  as- 
signee with  knowledge  that  there  was  usury  In  the 
transfer,  he  was  guilty  of  deceit  and  the  statute  of 
limitations  began  to  run  from  the  time  of  the 
transfer.    Fant  v.  Fant  17  Gratf  11. 

4.  FRAUDULENT  AND  VOLUNTARY  TRANS- 
FERS. 

Prom  Execution  of  Transfer.— A  suit  to  avoid  an 
assignment  for  a  consideration  not  deemed  valuable 
in  law  is  barred  after  the  lapse  of  Ave  years,  and 
the  statute  begins  to  run  from  the  date  of  the  exe- 
cution of  the  deed  (sec.  16,  ch.  146,  Code  1878),  and 
not,  as  is  the  general  rule  in  respect  to  such  stat- 
utes, from  the  time  the  right  of  action  accrued. 
Bickle  V.  Chrism  an,  76  Va.  678. 

Under  sec.  14.  ch.  104.  Va.  Code  1801.  the  period 
of  five  years,  limiting  a  suit  to  avoid  a  voluntary 
conveyance,  begins  to  run  from  the  making  of 
the  conveyance.  Reynolds  v.  Gawthrop,  87  W.  Va. 
8,  16  S.  E.  Rep.  864. 

The  limitation  provided  in  sec.  14.  ch.  104,  Code 
of  1868,  for  avoiding  a  conveyance  on  consideration 
not  deemed  valuable  in  law,  commences  to  run  at 
the  time  the  deed  was  made  if  at  all.  Hunter  v. 
Hunter,  10  W.  Va.  321.  See  monographic  noie  on 
"Fraudulent  and  Voluntary  Conveyances"  ap- 
pended to  Cochran  v.  Paris.  11  Gratt  34& 

Prom  Recordation.— Where  the  plaintiff  attempts 
to  avoid  a  conveyance  made  by  his  creditor  on  the 
ground  of  its  being  voluntary,  the  statute  of  llmi- 
tations  runs  from  the  date  of  recordation,  and  not 
from  the  plaintiff's  knowledge  that  it  was  made 
without  consideration,  unless  his  ignoran<5e  of  such 
fact  proceed  from  the  fraud  of  the  grantor. 
Vashon  v.  Barrett.  09  Va.  344,  88  S.  E.  Rep.  200. 

5,  RECOVERY  OF  LAND. 

EsUtes  with  Plurality  of  Tenants.— The  statute  of 
limitations  does  not  run  in  favor  of  one  co-tenant 
against  the  others  until  there  has  been  actual  ouster 
of  possession,  or  some  act  equivalent  to  a  denial 
of  their  rights  in  the  property.  Fry  v.  Payne,  82 
Va.  750, 1  S.  E.  Rep.  197.  See  monographic  nots  on 
"Adversary  Possession"  appended  to  Nowlin  v. 
Reynolds,  25  Gratt  137. 

From  the  time  that  co-tenants  have  knowledge  or 
notice  of  ouster  by  another  co-tenant  the  possession 
of  the  latter  will  be  adverse,  and  the  statute  of  limi- 
tations will  commence  to  run.  Caperton  v.  Gregory, 
11  Gratt  506  :  Cooey  v.  Porter,  22  W.  Va.  124. 

After  the  death  of  a  father  one  of  his  sons  took 
possession  of  his  land,  claiming  that  it  had  been 
given  to  him  by  will  for  life,  with  remainder  to  his 
two  sons.  This  possession  by  the  son  and  those 
claiming  under  him  began  in  1823,  and  having  ex- 
isted continuously  until  suit  was  brought  by  the 
other  co-parcener  in  1848,  such  possession  was  ad- 
verse and  the  statute  of  limitations  commenced  to 
run  from  the  time  of  such  taking  possession.  Ca- 
perton V.  Gregory,  11  Gratt.  505.  See  monographic 
note  on  "Joint  Tenants  and  Tenants  in  Common." 

Two  Qrantsof  Seme  Land.- Where  a  grantee  enters 
upon  land  which  is  subsequently  granted  to  another 
person,  the  statute  of  limitations  begins  to  run  in 
favor  of  the  party  taking  possession,  from  the  time 
of  the  issuance  of  the  subsequent  grant,  and  if  he 
remains  iu  actual  possession  long  enough  to  bar  the 
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entry  under  the  statute,  he  will  acquire  a  valid  title 
to  the  land.    Adams  y.  Alklre.  20  W.  Va.  480. 

Land  Occnpled  Qranted  by  State.— The  statute  of 
limitations  commences  to  run  in  favor  of  an  occu- 
pant of  land  affainst  the  srrantee  of  the  state  from 
the  date  of*  the  ffrant  of  the  land  so  occupied.  Hall 
▼.  Webb,  21  W.  Va.  818. 

Notice  to  Samnder.— Equity  follows  the  law  in 
holding  that  time  does  not  run  asrainst  one  who  is 
in  possession  in  the  exercise  or  assertion  of  a  risrht, 
and  hence  a  vendee  who  enters  upon  land  and  holds 
it  with  the  consent  and  acquiescence  of  the  vendor 
will  not  be  barred  by  the  lapse  of  time,  until  he  is 
put  in  default  by  notice  to  surrender  the  premises 
or  pay  the  price.  Abbott  v.  L'Hommedleu,  10  W. 
Va.  (J77. 

Disavowal  of  Title —Where  a  sale  of  land  under  a 
decree  is  made  and  confirmed,  the  purchase  money 
paid,  but  no  deed  is  made,  and  possession  is  not 
taken,  the  statute  of  limitations  does  not  beffin  to 
run  asrainst  the  purchaser  until  his  title  is  disa- 
vowed, and  notice  of  an  adverse  claim  is  brought 
home  to  him.  Whitlock  v.  Johnson,  87  Va.  828. 12  S. 
£.  Rep.  014.  See  Creekmur  v.  Creekmur,  75  Va.  480. 
Dower— Widow**  RIstats.— As  a  widow  is  entitled  by 
sec.  2274  of  the  Ck>de  of  1887,  to  hold  the  mansion  and 
curtilage,  until  dower  is  assigned  to  her,  the  statute 
of  limitations  will  not  begin  to  run  until  her  posses- 
sion ends  or  she  publishes  her  claim  and  possession 
to  be  adverse,  by  actual  and  open  disseizin.  Han- 
non  V.  Hounihan,  85  Va.  420, 12  S.  £.  Rep.  157. 

&  SUITS  BETWEEN  PARTNERS.  —  See  mono- 
graphic note  on  "Partnership." 

Settloflieatof  Accounts.— Where  the  dealings  be- 
tween merchant  and  merchant,  or  merchant  and 
factor,  have  ceased  and  the  accounts  between  them 
have  been  so  adjusted  that  the  party  in  whose  fa- 
vor the,  balance  appears  might  bring^  an  action  at 
law  thereon,  then  from  the  time  of  such  adjust- 
ment the  statute  of  limitations  will  commence  to 
run  as  ag'ainst  such  balances.  Roots  v.  Salt  Co.,  27 
W.  Va.  488. 

In  a  suit  between  partners  for  a  settlement  of  the 
business,  the  statute  begins  to  run  from  the  time 
there  is  a  settlement,  or  account  stated  of  the  part- 
nership business  between  the  partners  made  sev- 
eral years  after  the  dissolution  of  the  firm,  which 
was  then  delivered  and  understood  to  inclade  and 
adjust  all  the  assets  and  liabilities,  although  it  may 
subsequently  appear  that  they  were  mistaken. 
Bog-gs  V  Johnson.  20  W.  Va.  821. 

Salt  to  Settle  Partnership— Outstandlnflr  dalnis.- lu 
a  case  of  a  bill  by  a  partner  ag'ainst  his  co-partners 
for  a  settlement  of  partnership  accounts,  the  stat- 
ute of  limitations  will  not  begin  while  there  are 
debts  due  to  and  by  the  partnership.  Jordan  v. 
Miller,  76  Va.  442. 

7.  LEGACIES.— See  monographic  note  on  "Lega- 
cies and  Devises.*' 

Dependent  on  Future  Event.- Where  a  legacy  is 
limited  upon  a  future  event,  the  statute  of  limita- 
tions win  pot  begin  to  run  affainst  the  right  to  claim 
it,  until  ttie  happening  of  such  event  Efflnsrer  v. 
Hall.  81  Va.  04. 

Held  by  Executor.— The  statute  of  limitations  does 
not  run  against  a  legatee's  claim  for  a  specific 
legacy,  while  it  is  held  by  the  executor,  although  he 
has  long"  before  assented  to  the  legacy.  Nelson  v 
Corn  well.  11  Gratt  724. 

Estate  Not  Administered  upon.— Where  a  legatee 
dies  shortly  after  the  testatrix  and  before  a  quali- 
fication upon  her  estate  in  this  country,  and  there 


haviuff  been  no  administration  on  the  estate  of  thti 
legatee  for  twelve  years,  the  act  of  limltatioaB  d< 
not  bar  the  claim  for  the  leg'acy  durinar  this  period..] 
Lyon  V.  Maffairnos,  7  Gratt  377. 
8.  REMAINDERS  AND  REVERSIONS. 
Termination  of  Life  Estate.— The  statute  of  limlta-l 
tions  does  not  commence  to  run  against  a  renulo^ 
derman  or  reversioner,  until  termination  of  diei 
life  estate.    Ball  v.  Johnson.  13  Gratt  281:  Merritt  t.. 
Hughes.  30  W.  Va.  882.  16  S.  £.  Rep.  68:  MerritT..! 
Smith,  8  Lelffh  480:  Hope  v.  Norfolk,  etc,  R.  Co..  If! 
Va.  288:  Efflnsrer  v.  Hall,  81  Va.  100:  Davis  v.  Tebbi,] 
81  Va.  000;  Hannon  v.  Hounihan,  86  Va.  430.  »  S.  E. 
Rep.  167:  Cent  Land  Co.  v.  Laidley.  88  W.  Va.  laii 
S.  E.  Rep.  04. 

A  life  tenant  of  a  slave  sells  her  interest  and  dies, 
and  the  purchaser  continues  to  hold  the  slave.  He 
does  not  hold  under  but  adversely  to  the  remain- 
derman, and  the  statute  begins  to  run  on  the  deatli 
of  the  life  tenant.    Layne  v.  Norria,  16  Gratt  8B& 

Where  a  mother  is  ffiven  a  life  estate  in  certain 
slaves  with  a  remainder  to  her  children,  the  riglit 
of  the  latter  to  the  slaves  does  not  accrue  until  Uie 
death  of  the  mother,  and  consequently  the  surate 
of  limitations  does  not  beffin  to  run  against  them 
until  her  death.    Duncan  v.  Wriffht  II  Leiffh  Ml 

5ame— Conveyance  In  Pee  Void  as  to  Wife.— Where 
an  attempted  conveyance  In  fee  simple  by  a  hos' 
band  and  wife  was  void  as  to  the  wife,  and  therefore 
the  ffrantees  were  only  entitled  to  an  estate  for  the 
life  of  the  husband,  the  risrht  of  action  of  the  wife, 
or  any  one  claiming  under  her  asrainst  the  granteet. 
did  not  accrue  until  after  th^husband^s  death,  and 
the  statute  of  limitations  did  not  run  against  them 
until  that  time.  Central  Land  Co.  v.  Laidley.  81 W. 
Va.  184.  0  S.  E.  Rep.  01 :  Merritt  v.  Hujrhes,  86  W.  Va. 
850, 16  S.  £.  Rep.  66  ;  Arnold  v.  Bunnell,  42  W.  Va. 
478,  20  S.  E.  Rep.  850. 

9.  AGENCY.— See  monographic  note  on  "Affencj" 
appended  to  SilUman  v.  Fredericksburg,  etc.  S. 
Co.,  27  Gratt  110. 

In  Qeneral  Agency  Statute  Runs  from  CIsse.— In 
case  of  a  general  or  continuous  airency.  as  distin- 
g-uished  from  a  special  aorency,  the  statute  of  limi- 
tations runs  between  the  parties  to  it  from  its  close. 
Rowan  v.  Chenoweth.  49  W.  Va.  287,  88  S.  £.  Rep.  Mi 
Same— Compensation  for  Advances  or  Services  Prier 
to  Termination— Repudiation  by  Prindpal-Oeaeril 
Statement.— As  a  general  proposition,  where  there 
is  an  undertaking  or  ag'ency  which  requires  a  con* 
tinuation  of  services,  the  statute  of  limitations  does 
not  begin  to  run  against  advances  lawfully  made 
by  the  agent  in  the  prosecution  of  the  undertakinf 
or  agency,  or  against  compensation  for  the  services 
of  the  agent  until  the  termination  of  the  under- 
taking or  agency.  The  law  looks  upon  the  employ- 
ment as  an  entire  contract,  and  regards  the  claim 
for  disbursements  and  compensation  as  an  entire 
demand  to  which  the  right  does  not  accrue  nntll 
the  completion  of  the  service,  or  the  termination  of 
the  employment  or  agency.  But.  although  the  em* 
ployment  or  agency  Is  a  continuing  one.  yet  if  the 
agent  had  the  right  to  require  payment  for  advances 
or  compensation  for  services  prior  to  the  termina- 
tion of  the  agency,  or  if  the  advances  were  repudi- 
ated by  the  principal  as  unauthorized,  or  not  re- 
quired to  be  made  by  the  nature  of  the  employment 
or  agency,  the  statute  begins  to  run  from  the  time 
the  agent  had  the  right  to  demand  payment  for 
his  services,  or  for  advances,  or,  if  the  advances 
were  repudiated  as  unauthorized,  from  the  time 
of  such  repudiation.    The   statute   begins  to  ran 
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vheneTer  tlie  riffht  of  action  accnies.  and  sncb 
right  accrnes  whenever  the  airent  has  the  rlirht  to 
demand  i>ayment  of  his  principal,  and,  if  refused,  to 
apply  to  the  proper  tribunals  for  relief.  So  that, 
althonrh  the  agency  be  a  continulnflr  one.  if  the 
agent  has  the  right  prior  to  the  termination  of  the 
agency  to  demand  payment  of  his  compensation  or 
for  advances,  the  statute  begins  to  run  from  the 
time  he  had  the  right  to  make  such  demand.  RIt- 
erriew  Land  Co.  y.  Dance,  08  Va.  289,  85  S.  E.  Rep. 
730. 

Sheriff  oad  Deputy.— A  deputy  sheriff  Is  the  agent 
of  the  sheriff,  and  the  statute  of  limitations  applies 
between  them  as  between  principal  and  agent. 
Rowan  y.  Chenoweth.  49  W.  Va.  287,  88  S.  E.  Rep.  644. 
Agent  to  Collect.— Where  an  heir  appoints  an  agent 
to  collect  his  share  of  the  estate  and  turn  it  over  to 
him  there  is  no  trust,  and  the  limitation  begins  to 
run  against  his  claim  for  the  share  so  collected  from 
the  date  of  the  collection,  whether  demand  is  made 
or  not  Hasher  v.  Hasher,  96  Va.  684,  8S  S.  E.  Rep.  41. 
la  ACTION  FOR  SEDUCTION.— Where  a  daugh- 
ter lived  away  from  her  father's  house  at  the  time 
of  her  seduction,  but  returned  and  was  confined  and 
nursed  there,  the  statute  of  limitations  will  only 
begin  to  run  from  that  time.  Clem  v.  Holmes,  88 
Qratt.  722.  See  also,  Fry  v.  Leslie,  87  Va.  209, 12  S.  E. 
Bep.  071:  Riddle  v.  McOlnnis,  22  W.  Va.  275;  AUe- 
haogh  V.  Coakley,  75  Va.  628. 

Section  1.  ch.  108.  Code  W.  Va.,  does  not  alter 
the  rule  as  to  the  commencement  of  an  action  by  a 
father  for  the  seduction  of  his  daughter.  Riddle 
▼.  McGlnnls,  22  W.  Va.  258. 
11.  DAMAGE  BY  RAILROADS. 
Proa  TliBe  of  iojury.— A  railroad  company  in  the 
construction  of  Its  road  negligently  floods  an  adjoin- 
ing lot  by  the  erection  of  an  embankment  The 
statute  of  limitations  begins  to  run  in  such  case 
against  the  right  of  the  owner  to  recover,  not  from 
the  time  the  embankment  was  built,  but  from  the 
time  of  actual  injury  to  the  lot  by  the  Invasion  of 
the  water.  Henry  v.  Ohio  River  R.  Co.,  40  W.  Va. 
2M.  21  S.  E.  Rep.  868. 

So  where  a  railroad  bridge  changes  the  current 
of  a  stream,  and  injures  land  lying  lower  down  the 
stream  by  washing  It  as  freshets  come,  the  injury 
is  intermittent,  and  the  statute  of  limitations  runs 
from  the  actual  damage  by  washing,  not  from  the 
erection  of  the  bridge.  Eells  v.  Chesapeake,  etc.,  R. 
Co.,  49  W.  Va.  66,  88  S.  E.  Rep.  479. 
11  SURETIES. 

Pnm  Paymont  of  Obilgatloo.— The  statute  of  lim- 
itations begins  to  run  against  the  right  of  a  surety 
to  claim  payment  of  his  principal  for  reimburse- 
ment  for  the  payment  of  a  joint  obligation  from 
the  time  of  actual  payment  of  the  obligation.  Har- 
per V.  McVeigh,  82  Va.  761, 1  S.  E.  Rep.  198.  See  mon- 
ographic noU  on  "Suretyship." 

Prom  Decree  against  Execntor.— Where  an  execu- 
tor purchases  a  slave  from  his  testator's  estate,  and 
falls  to  settle  his  accounts,  in  a  suit  brought  against 
him  for  a  settlement  the  sale  is  set  aside  and  he  is 
required  to  account  for  the  hire  of  the  slave,  and 
in  1850  there  Is  a  decree  against  him.  In  an  action 
against  his  surety  founded  upon  this  decree,  it  was 
held  that  the  statute  of  limitations  in  favor  of  the 
rarety.  did  not  begin  to  run  until  the  decree  of 
ISGQ,  notwithstanding  the  surety  was  not  a  party  to 
the  suit  in  equity.  Franklin  v.  Deprlest,  13  Gratt 
97. 

Action  by  Sheriff  .against  Deputy  and  Sureties— 
Statutes.— Section  46,  ch.  49,  Code  of  1878,  provides 


that  a  sheriff  may  proceed  against  his  deputy  and 
his  sureties,  whenever  he  becomes  liable  on  account 
of  the  default  of  his  deputy,  whether  a  Judgment 
has  been  recovered  against  him  or  not  Section  47 
of  the  same  chapter  authorizes  the  sheriff  to  proceed 
against  the  deputy  and  his  sureties  only  when  there 
has  been  a  recovery  against  him,  and  the  payment 
In  whole  or  in  part  to  the  creditor.  It  was  held  un- 
der these  statutes  that  where  a  deputy  sheriff  made 
default  prior  to  18d0,  and  a  judgment  was  obtained 
against  the  sheriff  in  1874,  which  was  paid  by  him  In 
1878,  and  in  1879  he  proceeded  against  the  deputy 
and  his  sureties  for  the  amount  so  paid,  that  the 
claim  was  not  barred  although  the  default  of  the 
deputy  occurred  more  than  ten  years  before.  Alle- 
baugh  V.  Coakley,  75  Va.  628. 
18.  ASSESSMENTS. 

Prom  Date  of  Assessments.— It  was  held  in  liewis  v. 
Glenn.  84  Va.  947,  6  S.  E.  Rep.  866.  under  sec.  8,  ch.  67, 
Code  1878,  that  the  statute  of  limitations  only  began 
to  run  against  unpaid  assessments  from  the  time 
that  such  assessments  were  made. 

Thus  where  the  officers  of  a  corporation,  which 
has  assigned  all  of  its  property.  Including  the  un- 
paid portion  of  its  capital  stock,  neglect  to  levy  an 
assessment  for  such  stock,  and  the  levy  Is  made  by  a 
court  in  a  proceeding  Instituted  by  the  trustee,  the 
statute  of  limitations  begins  to  run  from  the  date 
of  such  levy  made  by  the  court  Vanderwerken  v. 
Glenn.  86  Va.  9,  6  S.  E.  Rep.  806. 
14.  TRUSTS. 

Prom  Conclusion  of  Trust.— Where  a  trustee  re- 
tains money  in  his  hands  the  statute  of  limitations 
does  not  begin  to  run  against  the  demand  of  the 
cestui  Que  trust  until  the  trust  is  concluded.  Lomax 
V.  Pendleton,  3  Call  588,  Wythe  4. 

Repudiation  of  Trust— Notice.-it  is  well  settled, 
that  while  in  cases  of  direct  or  express  trusts,  as 
between  the  tfustee  and  cestui  que  trust,  the  stat- 
ute of  limitations  has  no  application  during  the 
continuance  and  recognition  of  the  trust,  yet 
if  the  trustee  repudiates  the  trust  by  clear  and  un- 
equivocal acts  or  words,  and  claims  thereafter 
to  hold  and  control  the  estate  as  his  own  not  sub- 
ject to  any  trust  and  such  repudiation  and  claim 
are  brought  to  the  notice  or  knowledge  of  the  cestui 
Que  trust  in  such  manner  that  he  is  called  upon  to 
assert  his  equitable  rights,  the  statute  will  begin 
to  run  from  the  time  that  such  knowledge  Is  brought 
home  to  the  cestui  que  trust.  Jones  v.  Lemon,  26  W. 
Va.  689. 

When  the  subject  is  land,  of  which  the  trustee  has 
the  legal  title,  and  the  cestui  que  trust  Is  a  member  of 
his  famll3'  living  upon  the  land,  if  the  trustee, 
asserting  title  in  himself,  conveys  a  part  of  the 
land  by  deed  in  his  own  name,  to  a  third  person 
whom  he  places  in  possession  of  the  part  so  sold 
and  takes  the  purchase  money  to  himself,  and  the 
deed  is  put  upon  record,  and  there  Is  no  evidence 
that  the  trustee  ever  thereafter  recognized  the 
trust,  but  on  the  contrary  claimed  the  residue  of 
the  land  as  his  own.  these  acts  and  transactions 
will  be  regarded  as  a  repudiation  of  the  trust  and 
the  statute  of  limitations  will  begin  to  run  against 
the  cestui  que  trust  from  that  time.  Jones  v.  Lemon, 
26  W.  Va.  629. 
15.  OTHER  INSTANCES. 

Claim  against  Decedent's  Estate.— The  statute  of 
limitations  does  not  begin  to  run  against  a  claim 
asserted  for  a  decedent's  estate,  till  a  qualification 
of  an  executor  or  administrator  of  the  decedent 
Hansford  v.  Elliott,  9  Leigh  79. 
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Devastavit  by  Bzecutor.— In  an  action  by  a  cred- 
itor or  legatee  asralDSt  an  executor  for  a  devastavit, 
the  rlsrlit  accrues  ordinarily,  and  the  limitation 
commences  to  run  when  the  wrongful  act  is  com- 
mitted.   Leake  v.  Leake,  75  Va.  792. 

Where  Administrator  U  Distributee.— Where  the 
characters  of  an  administrator  and  distributee 
unite  in  the  same  person,  who  holds  possession  of 
personal  property  in  the  former  character  for 
more  than  five  years,  his  ri^ht  as  distributee  will 
not  be  barred  by  the  statute  of  limitations.  Vaiden 
V.  Bell,  3  Rand.  448.  See  monographic  noU  on 
"Executors  and  Administrators"  appended  to  Ros- 
ser  V.  Deprlest,  5  Oratt.  6. 

No  Qoallficaton  on  Estate  for  Plve  Years— Preannp- 
tloa.— When  a  cause  of  action  accrues  to  the  estate 
of  a  decedent  at  the  time  of  his  death,  and  not 
before,  and  no  one  qualifies  as  administrator  until 
more  than  five  years  thereafter,  the  law  conclu- 
sively presumes  that  an  administrator  qualified  on 
the  last  day  of  the  five  years,  and  the  statute  of 
limitations  begins  to  run  in  favor  of  the  estate  of 
the  decedent  from  that  time,  whether  there  is  In 
fact  any  administrator  of  the  estate  or  not.  West- 
em  Lunatic  Asylum  v.  Miller,  29  W.  Va.  826, 1  S.  £. 

Rep.  740. 

Contest  between  Widow  and  Purchaser— Statute 
Runs  from   Appointment  of  Executor.— Where  the 

widow  claims  the  slaves  of  the  husband  as  her  own 
property  and  holds  possession  of  them  for  more 
than  five  years,  and  then  the  administration  of  her 
husband's  estate  is  committed  to  the  sheriff,  in  a 
contest  between  the  widow  and  the  purchaser,  it 
was  held  that  the  statute  of  limitations  did  not 
beffin  to  run  until  the  administrator  was  appointed. 
Clark  V.  Hardiman,  2  Leigrh  847. 

Debt  of  Wife  Collected  by  Husband.— Where' a  hus- 
band collected  demands  due  the  wife  as  her  sepa- 
rate estate,  the  statute  of  limitations  began  to  run 
against  the  wife's  right  of  action  to  recover  the 
amount  so  collected  from  the  time  when  she  ob- 
tained knowledge  of  the  fact  of  the  collection. 
Riggan  V.  Riggan,  98  Va.  78,  24  S.  £.  iftep.  92a  See 
monographic  note  on  "Husband  and  Wife"  appended 
to  Cleland  v.  Watson,  10  Qratt  160. 

Void  Deed  as  to  Wife— Prom  Entry  of  Decree.— 
Where  a  deed  by  a  husband  and  wife  was  a  nullity 
as  to  the  wife,  in  an  action  by  the  grantee  to  re- 
cover back  the  purchase  money,  it  was  held  that  his 
cause  of  action  did  not  arise  until  the  decree  set 
aside  the  deed  in  favor  of  the  wife,  and  that  the 
statute  of  limitations  did  not  begin  to  run  against 
his  claim  until  that  time.  Oarber  v.  Armen trout,  82 
Gratt  285. 

Note  Payable  on  Demand.— The  statute  of  limita- 
tions runs  from  the  date  and  delivery  of  a  note 
payable  on  demand,  and  not  from  the  time  of  de- 
mand. Laidley  v.  Smith.  82  W.  Va.  887,  9  S.  £.  Rep. 
209,  25  Am.  St.  Rep.  825. 

Death  by  Wrongful  Act.— An  action  for  damages 
for  death  by  wrongful  act,  under  sec.  5.  ch.  103, 
W.  Va.  Code  1899,  may  be  maintained  within  two 
years  after  the  death  of  the  person,  although  such 
death  does  not  occur  until  more  than  a  year  has 
elapsed  from  the  time  of  such  Injury.  The  statute 
makes  no  reference  to  the  bar  of  the  statute  of  lim- 
itations prior  to  the  death  of  the  injured  person, 
and  while  the  negligent  Injury  is  the  real  cause  of 
action,  it  is  not  consummated  until  it  results  In 
death,  and  then  the  cause  of  action  accrues  to  the 
administrator,  and  not  until  then.  Hoover  v.  Ches- 
apeake, etc..  R.  Co.,  46  W.  Va.  266,  88  S.  E.  Rep.  224. 


See  monographic  note  on  "Death  by  Wron^ol  Act" 
appended  to  De  Ende  v.  Wilkinson,  2  PaL  &  H.  60. 

3ealed  Agreement  to  Execute  Notes.— Where  tbere 
is  a  sealed  agreement  between  the  plaintiff  and 
defendant  that  the  latter  shall  execute  notes  at  a 
specified  time  in  payment  of  land,  the  statute  begins 
to  run  airalnst  the  agreement  at  that  time,  althoncb 
there  Is  a  covenant  on  the  part  of  the  former  to 
convey  the  property  at  the  same  time  and  he  fails 
to  do  so.  Davis  v.  McMuUen,  86  Va.  256.  9  S.  £.  Bcik 
1095. 

Covenant  by  Railroad  to  Builh  Crossing  or  Fenee- 
Prom  Date  of  Damage.— The  statute  of  limitatioaft 
will  not  bar  an  action  against  a  railroad  company 
upon  a  covenant  in  the  grant  of  the  right  of  way  to 
build  and  maintain  a  crossing  or  fence,  the  action 
being  merely  for  such  failure :  but  if  actual  damage 
results  from  the  failure  to  build  such  crossing  or 
fence,  the  statute  will  beffin  to  run  from  the  date  of 
such  damage,  in  an  action  for  compensatory  dam- 
ages. Douglass  V.  Ohio,  etc.,  R.  Co.  (W.  Va.),  41  &  S. 
Rep.  911. 

Recovery  by  Vendor- Prom  Time  Title  Passes.— No 
time  bars  the  right,  either  under  the  statute  of  Um- 
itations  or  presumption  of  payment,  of  a  vendor  to 
recover  purchase  money  for  land,  if  he  has  not 
parted  with  the  legal  title.  Evans  v.  Johnson,  80  W. 
Va.  299, 19  S.  E.  Rep.  688. 

Claim  for  Improvements  by  Tenant  In  ComflMa- 
Prom  Time  Partition  Is  Asked  —Where  a  tenant  in 
common  Improved  the  property  at  his  own  expense, 
without  the  assent  of  his  co-tenants,  the  statute  of 
limitations  does  not  begin  to  run  against  the  equity 
for  compensation  until  a  partition  is  asked.  Ballon 
V.  Ballon,  94  Va.  860.  26  S.  E.  Rep.  84a  As  between 
joint  tenants,  see  Fry  v.  Payne,  82  Va.  759.  See  mon- 
ographic note  on  "Joint  Tenants  and  Tenants  in 
Common.*' 

Judgments  Transferred  from  Virginia  to  West  Vir- 
ginia-Prom April  1. 1869.— The  statute  of  limlutions. 
as  to  judgments  rendered  in  the  courts  of  Virginia 
in  favor  of  that  state,  and  by  the  act  of  general 
assembly  transferred  to  the  state  of  West  Virginia, 
did  not  commence  to  run  against  the  latter  state  for 
any  purpose  by  the  virtue  of  her  laws  as  to  said 
judgments  until  the  1st  of  April,  1869.  See  W.  Va. 
Code  1868,  ch.  85,  f  20:  Calwell  v.  Prindle.  19  W.  Va. 
604. 

Appropriation  by  Supervisors  for  Bounties— Frmi 
Presentation  of  Claim  and  Refusal  to  Pay.— Where  a 
county  by  an  order  of  its  board  of  supervisors 
appropriates  money  to  pay  bounties  to  soldiers,  and 
after  such  money  becomes  payable  a  soldier  entitled 
to  such  bounty  presents  his  claim  to  the  board  for 
payment,  and  it  refuses  to  pay  him.  the  statute  of 
limitations  begins  to  run  against  such  claim  from 
the  time  it  was  presented  and  payment  thereof  was 
refused,  and  becomes  barred  at  the  expiration  of 
five  years  from  that  time.  Shaw  v.  County  Court. 
80  W.  Va.  488.  4  S.  £.  Rep.  439. 

'  Liability  of  Assignor  of  Bond— Suit  against  Obligor.- 
A  suit  was  brought  against  the  obligor  in  a  bond  by 
the  assignee,  and  it  was  referred  to  arbitration. 
It  being  proved  that  the  bond  had  been  discharged 
by  payments  to  the  assignor,  and  by  set-offs  against 
him,  the  arbitrators  found  for  the  defendant 
Then  the  assignee  sued  the  assignor,  and  in  this 
suit  upon  the  plea  by  the  latter  that  the  action 
against  him  did  not  accrue  within  five  years,  it 
was  found  that  the  debt  originally  due  from 
the  obligor  had  been  discharged  by  payments  and 
set-offs  against  the  assignor,  yet  the  assignee  did 
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not  know  until  after  judgment  In  his  suit  against 
the  obligor  that  nothing  was  due.  and  it  was  also 
found  tbatflye  years  had  not  elapsed  since  the 
jodgmenL  It  was  held  that  the  action  did  not 
accrue  against  the  assignor  until  the  judgment  was 
rendered.    Scates  y.  Wilson,  9  Leigh  47S. 

VL  BY  AND  AGAINST  WHOn  STATUTE  PLEADED. 

1.  GENERAL  RULES. 

PenofMl  Privllegv.— As  a  general  rule  the  plea  of 
the  statute  of  limitations  is  a  personal  defence  to 
be  made  only  by  the  party  against  whom  the  de- 
mand is  asserted,  and  can  only  be  waived  by  him  if 
he  desires  to  do  so.  Clayton  y.  Henley,  82  Gratt.  66; 
Smith  V.  Hutchinson.  78  Va.  fl83;  McCartney  v.  Tyrer, 
M  Va.  196.  26  S.  E.  Rep.  419:  Welton  v.  Boggs,  45  W. 
Va.  680.  S2  S.  E.  Rep.  232;  Clarke  y.  Hogeman,  18  W. 
Va730:  Baltimore,  etc..  R.  Co.  y.  Vanderwerker.  44 
W.  Va.  229.  28  S.  E.  Rep.  829. 

Sme- Privies  in  Est«te.— Privies  In  estate,  such  as 
beirs.  devisees,  vendees,  or  mortgagees  of  property, 
may  ose  it  to  defend  their  property.  McClaugherty 
T.  Croft,  43  W.  Va.  270,  27  S.  E.  Rep.  246;  Werden- 
bangh  V.  Reld,  20  W.  Va.  588;  Shipley  v.  Pew,  28  W. 
Va.487. 

Saae-Effect  as  to  Stmnsers.— A  mere  stranger  to 
a  claim,  as  a  creditor,  although  he  may  be  injuri- 
oosly  affected  by  the  failure  of  the  debtor  to  plead 
the  statate,  cannot  either  set  it  up  himself,  or  com- 
pel his  debtor  to  do  so,  as  the  privilege  Is  personal 
Welton  V.  Boggs,  45  W.  Va.  020,  82  S.  E.  Rep.  282. 

Party  in  InterMt.— It  is  competent  for  any  party 
interested  In  a  fund  to  take  advantage  of  the  stat- 
ute of  limitations,  notwithstanding  the  executor  of 
tbe  deceased  party  refused  to  do  so.  Jackson  v. 
HuU,  21  W.  Va.  COI ;  Woodyard  v.  Polsley,  14  W.  Va. 
2>1;  McCartney  v.  Tyrer.  94  Va.  208,  28  S.  £.  Rep.  421; 
Smith  ?.  Pattie.  81  Va.  666;  McClaugherty  v.  Croft,  48 
W.  Va  270. 87  S.  E.  Rep.  246;  Werdenbaugh  v.  Reld, 
JOW.Va.  568;  Shipley  v.  Pew,  28  W.  Va.  487.  See 
sabsec  L  "Creditors,"  injhi. 

t  SPECIFIC  INSTANCES. 

a  BKNinciARiss.— Beneficiaries  who  have  posses- 
sion of  the  trust  property  cannot  set  up  the  statute 
of  limitations  to  defeat  the  right  of  the  other  bene- 
flciaries  to  share  in  the  trust  property.  Turner  v. 
Campbell,  8  Gratt  77. 

b.  Joint  DxrENDAirrs.— It  Is  undoubtedly  a  gen- 
eral mle  that  the  defence  of  the  statute  is  a  per- 
sonal privilege,  and  must  be  pleaded  by  the  party 
▼ho  would  take  advantage  of  It.  but  when  the  in- 
terest of  the  defendants  is  joint,  and  the  plea  of 
the  statute  by  one  is  not  purely  personal  as  to 
him,  It  enures  to  the  benefit  of  all.  Ashby  v.  Bell, 
«Va.81l. 

c  Shkbjtfs.— The  act  of  limitations  will  not  bar 
a  motion  against  a  sheriff  for  clerk's  tickets  put 
into  his  hands  to  collect  Lee  v.  Peachy,  8  Call  l^ 
See  monographic  note  on  "Sheriffs  and  Constables." 

d.  AssiGiTKBs.— One  of  two  assignees  claiming  the 
same  judgment  cannot  plead  the  statute  of  limita- 
tions as  against  each  other.  Clarke  v.  Hogeman, 
13  W.  Va.  718. 

Where  the  assignee  sues  upon  a  note,  he  may 
viead  the  statute  of  limitations  against  a  set-off 
based  upon  a  demand  against  the  assignor.  Walker 
▼.  Bnrgess,  44  W.  Va.  809,  80  S.  E.  Rep.  99. 

e.  Public  Cobpobations.— Statutes  of  limitation 
run  against  public  corporations,  whether  they  are 
maniclpal  or  mere  agencies  of  the  state.  Such  cor- 
porations ai-e  more  or  less  branches  of  the  govern- 
ment and  necessarily  are  clothed  with  the  attributes 
and  incidents  of  sovereignty  ;  yet  when  they  have 


power  to  sue  and  to  be  sued,  to  have  a  common 
seal,  to  take  and  hold  property,  and  transact  busi- 
ness, they  are  governed  by  the  same  laws  and  reg- 
ulations, and  subject  to  the  same  limitations,  as 
natural  persons,  unless  exempt  by  positive  law. 
Western  Lunatic  Asylum  v.  Miller,  29  W.  Va.  826,  1  S. 
£.  Rep.  740  :  McClanahan  v.  West.  Lunatic  Asylum, 
88  Va.  466.  18  S.  £.  Rep.  977. 

The  statute  of  limitations  applies  as  well  to  a  mu- 
nicipal corporation  as  to  individuals.  Forsyth  v. 
City  of  Wheeling,  19  W.  Va.  818;  Wheeling  v.  Camp- 
bell, 12  W.  Va.  86. 

It  was  held  In  Teass  v.  City  of  St  Albans,  38  W.  Va. 
1, 17  S.  E.  Rep.  400,  that  in  the  absence  of  express 
statutory  provision  to  the  contrary,  the  statute  of 
limitations  runs  against  a  municipal  corporation. 

f.  FoBBiGN  Cobpobations.— An  insurance  com- 
pany chartered  by  another  state,  but  doing  business 
in  this  state  in  compliance  with  the  statute  of  1856-6, 
is  to  be  considered,  for  the  purpose  of  being  sued, 
as  domiciled  in  this  state,  and  is  entitled  to  rely  on 
the  statute  of  limitations  just  as  if  it  were  a  com- 
pany which  had  been  chartered  by  the  legislature 
of  this  state.  Conn.,  etc..  Insurance  Co.  v.  Duerson, 
28  Qratt  680. 

g.     PBBSOMAL      RXPBBSENTATiyBS.      FiDUCIABIBS, 

Heibs,  etc. 

Personal  Representative,— It  Is  the  duty  of  a  per- 
sonal representative  to  rely  upon  the  statute  of 
limitations  in  behalf  of  legatees  and  distributees, 
and  also  to  protect  creditors.  Woodyard  v.  Polsley, 
14  W.  Va.  211. 

5nnie— Constrnction  of  Statate.— It  is  provided  by 
sec.  7,  ch.  128,  Code  Va.  1878,  that  an  administrator 
shall  have  no  credit  for  paying  a  claim  against  the 
estate  when  he  knows  that  a  recovery  of  the  same 
could  be  prevented.  This  statute  does  not  require 
that  the  statute  of  limitations  be  interposed  to  a 
claim  which  is  apparently  barred,  when  the  ad- 
ministrator knows  it  is  inapplicable  to  such  claim. 
Radford  v.  Fowlkes,  86  Va.  820,  8  S.  E.  Rep.  817^ 

5anie— Administrator  5ole  Heir  and  DUtrlbutee.— 
Where  there  are  debts  against  an  Intestate  which 
are  barred  by  the  statute  of  limitations,  the  admin- 
istrator cannot  repel  the  bar  in  any  way,  although 
he  be  also  sole  heir  and  distributee,  but  it  is  his  duty 
to  plead  the  statute  against  the  debts.  If  he  refuses 
to  do  so.  a  judgment  creditor  of  his  by  reason  of  his 
interest  in  the  fund,  is  entitled  to  file  the  plea. 
Smith  V.  Pattie,  81  Va.  651 

Executors  De  Son  Tort.— Executors  in  their  own 
wrong  are  liable  to  account  for  the  property  of  the 
decedent  to  his  distributees  or  legatees,  like  other 
executors,  and  cannot  rely  on  the  statute  of  limita- 
tions to  protect  them  from  such  accountability. 
Hansford  v.  Elliott  9  Leigh  79. 

Pldnclartes— Sureties.— As  to  fiduciaries  there  is  no 
limitation  except  what  results  from  staleness  of  de- 
mand or  presumption  of  payment  it  is  otherwise  as 
to  their  sureties.  Code  of  1873.  ch.  146.  {  9;  McCor- 
mick  V.  Wright  79  Va.  624. 

Heirs.— A  judgment  against  a  personal  representa- 
tive of  a  decedent  is  not  even  prima  fade  evidence,  of 
the  debts  against  the  heirs  of  such  decedent  And 
in  a  suit  brought  by  the  plaintiff  in  such  judgment 
against  the  heirs  to  subject  the  real  assets  de- 
scended, such  judgment  against  the  personal  repre- 
sentative win  not  prevent  the  heirs  from  relying 
upon  the  statute  of  limitations  as  a  bar  to  the  orig- 
inal cause  of  action  In  such  suit  Saddler  v.  Ken- 
nedy, 26  W.  Va.  686. 

When  an  administrator  presents  a  personal  de- 
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mand  against  his  decedent's  estate  he  must  show 
that  such  demand  is  Dot  barred  by  the  statute  of 
limitations.  Cann  v.  Cann,  40  W.  Va.  188,  20  S.  £. 
Bep.  910. 

h.  liESSsiBS.— An  action  of  assumpsit  founded  on 
the  covenants  contained  in  a  lease,  is  not  barred  in 
five  years,  ag'ainst  a  lessee  who  has  not  signed  the 
lease.  West  Virginia,  etc.,  R.  Co.  v.  Mclntire,  44  W. 
Va.  210,  28  S.  E.  Rep.  698.  See  monographic  note  on 
**Landlord  and  Tenant.*' 

PoMassion  Adverse.— In  order  for  the  statute  of 
limitations  to  be  a  good  defence  for  a  tenant  against 
those  demanding  possession,  he  must  not  claim 
under  their  title,  but  his  possession  must  be  adverse 
to  them.    Robinett  v.  Preston,  4  Gratt.  141. 

i.  EscHKATdBS.— An  escheator  who  is  defendant 
to  a  petition  under  1  Rev.  Code,  ch.  83,  sec.  14,  by  a 
creditor  of  a  purchaser  whose  lands  have  been  es- 
cheated, has  the  same  right  to  plead  the  statute  of 
limitations  in  bar  of  the  petition  that  a  representa- 
tive of  the  debtor  would  have  to  plead  the  statute 
in  bar  of  an  action.    Watson  v.  Lyle,  4  Leigh  280. 

j.  Husband  and  Wirx.~In  Merritt  v.  Hughes,  88 
W.  Va.  388, 15  S.  E.  Rep.  80,  it  was  said  that  the  case 
of  Caperton  v.  Gregory,  11  Gratt  606,  was  authority 
for  the  proposition  that  the  statute  of  limitations 
ran  against  a  wife  owning  lands  and  against  her 
husband  during  coverture.  See  monographic  note 
on  "Husband  and  Wife"  appended  to  Cleland  v. 
Watson.  10  Gratt.  169. 

k.  TBU8TEB8.— A  trustee  cannot  take  advantage  of 
the  act  of  limiutions  against  the  claim  of  the  cestui 
que  trust  or  of  persons  claiming  under  him.  Red- 
wood V.  Riddick.  4  Munf.  222. 

Same— Coastructive  —A  mere  constructive  trustee 
may  protect  his  possession  by  the  plea  of  the  statute 
of  limitations.    Sheppards  v.  Turpln,  8  Gratt  874. 

1.  CBBDirOBS., 

Against  Claim  of  Another  Creditor.— While  the 
right  to  plead  the  statute  of  limitations  as  a  defence 
is  generally  personal  to  the  debtor,  yet  where  equity 
has  taken  possession  of  his  estate  for  the  purpose  of 
distributing  it  among  the  creditors,  any  one  of 
them  interested  in  the  fund  may  interpose  the  de- 
fence to  the  claim  of  another  creditor.  McCartney 
V.  Tyrer,  94  Va.  198,  28  S.  E.  Rep.  419;  Tazewell  v. 
Whittle.  13  Gratt  346;  Woodyard  v.  Polsley,  14  W. 
Va.  211 ;  Werdenbaugh  v.  Reid,  20  W.  Va.  588. 

It  was  said  in  Elliot  v.  Trabem,  85  W.  Va.  684,  14 
S.  E.  Rep.  228,  that  It  was  settled  law  in  West  Vir- 
ginia that  in  marshaling  assets,  unless  it  be  in  a 
proceeding  to  subject  the  real  estate  of  a  decedent 
to  the  payment  of  his  debts,  the  statute  of  limita- 
tions could  not  be  set  up  by  one  creditor  of  an  es- 
tate against  another  creditor  to  give  his  claim 
precedence. 

Same— Debtor  Not  Relying  on  It— It  is  a  settled  law 
that  one  creditor  may  set  up  the  statute  of  limita- 
tions in  a  creditors'  suit  against  the  demand  of 
another,  although  the  debtor  himself  did  not  rely 
upon  it    Callaway  v.  Saunders,  99  Va.  850,  88  S.  E. 

Rep.  182. 

Creditors  of  Partnership.— Where  there  is  a  con- 
test between  the  creditors  of  a  partnership  in  a 
suit  brought  for  the  purpose  of  settling  the  part- 
nership, one  creditor  should  be  allowed  to  plead 
the  bar  of  the  statute  of  limitations  against  the 
claims  of  the  other  creditors  in  any  proper  way, 
as  by  exceptions  to  the  report  of  a  commissioner 
made  in  the  cause.    Conrad  v.  Buck.  21  W.  Va.  896. 

Creditors  of  Deceased.— The  creditors  of  a  deceased 
may  appear  before  a  commissioner  appointed  in  a 


creditors*  suit  to  ascertain  the  debts,  etc,  and  con- 
test the  claims  of  ;ach  other  on  the  ground  that 
they  are  barred  by  the  statute  of  limitations,  and 
it  is  the  duty  of  the  commissioner  to  report  whether 
the  claims  are  barred  or  not  Woodyard  v.  Polslej, 
14  W.  Va.  211. 

In  Suit  against  Sheriff  for  Default  of  Deputy.— Where 
a  recovery  by  a  creditor  against  the  administratrix 
of  a  sheriff  for  the  defaults  of  his  deputy  was 
barred  by  the  act  of  limitations,  it  is  for  the  depatr 
and  his  sureties  to  show  that  fact  in  the  motion 
against  them.  Cox  v.  Thomas,  9  Gratt  821  See 
monographic  note  on  "Sheriffs  and  Constables." 

Judgment  Creditors.— Where  a  suit  was  brought  by 
a  Judgment  creditor  to  subject  the  lands  of  a 
debtor  to  the  satisfaction  of  his  Judgment  and  the 
plaintiff  alleges  the  fact  that  there  is  another  Judf* 
ment  against  the  same  defendant  older  in  point  of 
time,  but  which  has  not  been  kept  alive  by  Issninr 
execution  as  is  required  by  statute,  but  the  defend- 
ant being  alive  and  not  pleading  the  statute  as  to 
the  older  Judgment  the  plaintiff  in  the  suit  has  no 
right  to  file  or  to  rely  on  the  plea.  Welton  v.  Boges. 
45  W.  Va.  620,  32  S.  E.  Rep.  282. 

Same— Against  Bach  Other— Open  Question.— The 
question  as  to  whether  one  Judgment  lienor  can 
plead  the  statute  of  limitations  against  other  lien- 
ors of  a  common  living  debtor  is  apparently  an 
undecided  question  in  West  Virginia.  It  was 
brought  up  but  not  finally  passed  upon  in  several 
cases,  so  may  be  considered  as  an  open  question. 
McClaugherty  v.  Croft,  48  W.  Va.  270.  27  S.  E.  Rep. 
248;  Woodyard  v.  Polsley,  14  W.  Va.  2U:  Lee  t. 
Feamster.  21  W.  Va.  Ill;  Conrad  v.  Buck.  21  W.  Va. 
411. 

m.  PuBCHASEBS.- If  oue  creditor  may  plead  the 
statute  against  another,  as  where  they  are  contes^ 
ing  the  claims  of  each  other  against  the  es.ute  of  a 
deceased  debtor.  a/orfioW,  a  purchaser,  who  stands 
in  no  less  favorable  position,  may  rely  upon  the  bar 
of  the  statute  to  protect  his  land  from  the  claims  of 
creditors  of  his  deceased  vendor.  Werdenbanrh  t. 
Reid,  20  W.  Va.  588. 

Pendente  Lite  Purchasers.— The  statute  of  limita- 
tions does  not  run  in  favor  of  a  jtendente  lite  pur- 
chaser, and,  being  in  possession  of  land  so  purchased, 
be  will  not  be  regarded  as  holding  it  adverse  to  the 
parties  to  the  suit  during  the  litigation.  Lynch  ▼. 
Andrews,  25  W.  Va.  761. 

When  Contract  Is  Repudiated.— Where  the  owner  of 
land  repudiated  a  contract  for  its  conveyance  be- 
cause of  the  failure  of  the  purchaser  to  compU 
with  the  terms  of  the  contract,  he  must  restore  the 
amount  of  the  purchase  money  which  has  been 
paid  him  under  the  contract  Where  he  falls  to 
refund  this  payment  he  keeps  the  contract  open 
and  cannot  be  permitted  to  rely  upon  the  statute  of 
limitations  to  protect  himself  from  a  decree  for  the 
repayment  thereof.    Bowles  v.  Woodson,  8 Gratt  7^ 

Where  Conveyance  Attacked  as  Fraudulent— Where 
the  conveyance  of  land  by  a  debtor  in  his  lifetime 
is  assailed  by  his  creditors  after  his  death  on  the 
ground  of  being  fraudulent,  the  vendee  may  plead 
that  the  debts  are  barred  by  the  statute  of  limita- 
tions.   Werdenbaugh  v.  Reid,  20  W.  Va.  588. 

n.   Statb. 

Virginia  Rule.— The  English  maxim,  nuUvmtetVf^ 
oecurrit  regi,  has  been  adopted  in  Virginia  in  re- 
lation to  the  commonwealth,  on  which  principle 
It  has  been  held,  that  the  acts  of  limitation  do  not 
extend  to  the  commonwealth  in  civil  suits,  not 
founded  on  any  penal  act  expressly  limiting  the 
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commencement  of  the  action.  Nimmo  y.  Com..  4  H. 
A  H.  57, 4  Am.  Dec.  488:  Hale  y.  Branscnm.  10  Qratt. 
418;  Staats  y.  Board,  10  Gratt  400;  Hurst  y.  Dalany, 
84  Va.  701,  5  S.  B.  Bep.  808;  Leyasser  y.  Wasbburn,  11 
Giatt  912:  Oom.  y.  Ford,  SOGratt  688:  Hall  y.  Webb, 
21  W.  Va.  aS2;  Kemp  y.  Com.,  1  H.  &  M.  86;  Shanks  y. 
Lancaster.  5Gratt  110;  Gore  y.  Lawson.  SLeiffh  468: 
Saanders  y.  Com.,  10  Gratt  404;  Kolner  y.  Bankin, 
11  OratL  420. 

Sobject  to  Statutory  Ctaaqge.— The  statute  of  limi- 
tations neyer  runs  against  the  commonwealth, 
unless  there  be  an  express  proyision  in  the  statute 
to  that  effect,  and  there  is  no  such  proyision  in  our 
statute.  Beusens  y.  Iiawson,  91  Va.  2S6, 21  S.  E.  Bep. 
N7.  See  Shanks  y.  Lancaster,  6  Gratt  110;  Koiner 
▼.  Bankin.  U  GratL  42a 

DedlcatkNi  of  Land  to  PuUk.— Where  land  has  been 
dedicated  to  the  public,  no  title  by  adverse  posses- 
sion can  be  acquired  to  it,  as  time  does  not  run 
vainst  the  state,  nor  bar  the  riflrht  of  the  public. 
Buntin  y.  Danyille.  96  Va.  900.  24  S.  E.  Bep.  880;  Tay- 
lor's Case,  29  Gratt.  780:  Norfolk  y.  Chamberlaine, 
»  Gratt.  534;  Yates  v.  Warrenton.  84  Va.  887,  4  S.  E. 
Bep.  81& 

Cxocptloo.— But  the  maxim,  nuUum  tenvma  oecurrU 
r«0<,  neyer  applied  to  the  proprietors  of  the  North- 
em  Neck  of  Virsrtnia.  Birch  y.  Alexander,  l  Wash. 
K 

Clalai  of  RevoliftioiMry  Officers.— The  act  of  limita- 
tions does  not  apply  to  the  claim  of  an  officer  of  the 
•tau  nayy  of  Vlrfirinia  during  the  war  of  the  reyolu- 
tiOQ.  who  became  supernumerary  before,  and  so 
continued  until  the  end  of  the  war,  and  who  was 
entiUed  to  half  pay  for  life  under  the  act  of  May 
1779.   Com.  y.  LiUy.  1  Lei^h  686. 

Porawr  West  Vlrglala  Rule.-lt  was  formerly  the 
rale  in  West  Virginia,  as  it  is  in  Virginia  and  at 
common  law,  that  the  statutes  of  llmiution  were 
inoperative  to  bar  the  right  of  the  sUte.  In  Hall  y. 
Webb,  21  W.  Va.  818,  it  was  said  that  it  was  an  uni- 
Tersal  principle  of  law  that  time  did  not  run  against 
the  state  unless  so  declared  in  the  statute  which 
prescribes  the  limitations:  and  as  the  West  Virginia 
statQte  did  not  in  terms  or  otherwise  refer  to  the 
state,  there  could  be  no  adverse  possession,  where 
the  title  to  land  remained  in  the  state. 

^■c  Possession  of  Land  Forfeited  for  Taxes.— 
Where  land  has  been  granted  and  an  adverse  pos- 
session commenced  to  run  against  the  true  owner, 
and  subsequently  the  land  Is  forfeited  to  the  state 
for  delinquent  taxes,  after  the  forfeiture,  such  pos- 
session is  not  adversary  against  the  sute,  until  the 
land  Is  regranted  or  sold  by  the  state.  Hall  v. 
Webb,  31  W.  Va.  318. 

Sane-Uivranted  5Ute  Lands— Be^nnlng  of  Umlta. 
*>on.~The  statute  begins  to  run  in  favor  of  one  in 
possession  of  ungranted  lands  of  the  state  as  soon 
as  a  grant  issues  to  any  one  for  such  land.  Hall  v. 
Webb,  21  W.  Va.  828;  Adams  v.  Alklre.  20  W.  Va.  480. 
See  also,  Virginia  case  of  Shanks  v.  Lancaster,  5 
Gratt.  no. 

The  statute  of  limitations  does  not  begin  to  run  in 
favor  of  an  occupant  of  land,  where  the  title  thereto 
is  vested  in  the  state.    Hall  v.  Webb,  21  W.  Va.  818. 

Present  Rule  In  West  Virginia.— But  it  Is  now  pro- 
vided by  statute  that  the  sutute  applies  alike  to 
sute  and  individuals.  Code  1809.  ch.  86.  sec.  20; 
Sute  V.  Sponaugle,  46  W.  Va.  416,  82  S.  E.  Bep.  283. 

Thus  the  statute  of  limitations  runs  against  the 
sute  and  municipal  corpora tions,  as  against  indi- 
▼Waals  in  all  similar  cases.  Balston  y.  Town  of 
Weslpn,  46  W.  Va.  644,  38  S.  E.  Bep.  827. 


Samo— Public  Uses.— The  maxim,  mtUum  t€mpu9 
occurrit  reaU  applies  to  all  the  sovereign  rights 
of  the  people  of  the  state  dedicated  to  public 
uses,  and  of  which  they  cannot  be  deprived 
otherwise  than  according  to  their  express  will 
and  appointment  Balston  v.  Town  of  Weston, 
46  W.  Va.  644,  88  S.  £.  Bep.  S26i  The  point  de- 
cided was  that  an  individual  could  not  destroy  a 
public  easement  by  setting  up  a  claim  under  the 
statute  of  limitations,  as  the  people  could  not  be 
deprived  of  their  sovereign  rights  in  this  way. 

Same— Public  Basements  In  Highways.— It  was  held 
in  the  cases  of  Wheeling  v.  Campbell,  18  W.  Va.  86, 
Forsyth  v.  Wheeling.  19  W.  Va.  818.  and  Teass  v.  St. 
Albans.  88  W.  Va.  1.  17  S.  E.  Bep.  400,  that  the  public 
easement  in  the  public  highways  of  the  state  was 
subject  to  the  bar  of  the  statute  of  limitations.  But 
in  the  later  case  of  Balston  v.  Town  of  Weston,  46 
W.  Va.  544. 88  S.  £.  Rep.  396.  these  cases  are  expressly 
overruled,  and  such  easements  held  not  subject  to 
the  statute. 

Same— ConnM>n-Law  Rule  Abolished.- Section  80, 
ch.  86.  of  the  W.  Va.  Code  of  1868.  abolished  the 
common-law  rule  that  time  does  not  run  against 
the  state,  and  made  the  state's  rights  subject  to 
every  statute  of  limitation,  the  same  as  individ- 
aal  rights.  State  v.  Mines,  88  W.  Va.  126,  18  S.  E. 
Bep.  470;  State  v.  Brookover,  88  W.  Va.  141,  18  S.  E. 
Bep.  47&    See  Code  1899.  ch.  86.  sec.  2a 

5amo— Same— Jadgmeats—RepeaL— Section  19.  ch. 
66,  of  the  Acts  of  1875,  providing  that  the  statute  of 
limitations  should  not  apply  to  proceedings  on 
"judgments  on  behalf  of  the  state,  or  any  claim 
due  the  state,**  did  not  wholly  repeal  sec.  20.  ch.  86, 
of  the  W.  Va.  Code  1868.  but  only  limited  its  opera- 
tion by  taking  out  of  it  judgments  and  money 
claims  of  the  state;  and  when  this  section  was  sub- 
sequently repealed  by  the  Act  of  March  17, 1881,  ch.- 
13,  such  judgment  and  claims  were  again  made 
subject  to  statutes  of  limitation.  State  v.  Mines, 
88  W.  Va.  126, 18  S.  E.  Bep.  470;  SUte  v.  Brookover, 
88  W.  Va.  141,  18  S.  E.  Bep^  470. 

State  a  Party  In  Another  State.— If  a  sovereign 
state  enters  the  courts  of  a  foreign  state,  she  does 
so  with  no  other  righto  and  immunities  than  those 
which  pertain  to  private  corporations  or  individuals, 
and  is  not  exempted  from  the  operation  of  the 
statute  of  limitations  of  the  lex  fori.  Western  Lu- 
natic Asylum  v.  Miller,  29  W.  Va.  826,  1  S.  E.  Rep. 
740. 

A  state  charitable  institution,  suing  in  thecourto 
of  a  foreign  state,  is  subject  to  the  statute  of  limi- 
tations of  the  forum,  even  if  at  its  domicil  it  be 
regarded  as  a  part  of  the  state  government  West- 
em  Lunatic  Asylum  v.  Miller,  29  W.  Va.  826.  1  S.  E. 
Bep.  740;  McClanahan  v.  Western  Lunatic  Asylum, 
88  Va.  466.  18  S.  E.  Rep.  977. 

VII.  5USPBN3ION  AND  INTERRUPTION  OP 

STATUTE. 

1.  IN  GENERAL.— The  only  way  in  which  the  op- 
eration of  the  statute  can  be  avoided  in  any  case,  is 
by  one  or  the  other  of  the  following  circumstances: 
FirnWby  a  subsequent  written  acknowledgment  or 
promise  to  pay  tnoney,  signed  by  the  party  to  be 
charged  or  his  agent:  second,  by  the  existence  of 
certain  disabilities  on  the  part  of  the  plaintiff:  third, 
by  attempto  on  the  part  of  the  plaintiff  to  avoid  the 
action,  as  by  departing  from  the  state,  or  by  any 
other  indirect  way  obstructing  the  plaintiff  in 
bringing  his  action:  and/o«r^A,  by  the  failure  of  a 
suit  commenced  In  time.  Morris  v.  Lyofi,  84  Va. 
831.  4  S.  E.  Bep.  784. 
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2.  WAB  AND  STAY  LAW. 

Obfect  pf  Stay  Law.— By  the  7tli  wction  of  the  act 
of  Marcb  2,  1866.  entlUed  *'An  act  to  stay  the  coUec- 
tion  of  debts  for  a  limited  period/*  it  was  enacted 
that  "the  period  daring-  which  this  act  shall  remain 
in  force  shall  be  excluded  from  the  computation  of 
time  within  which,  by  the  operation  of  any  statate 
or  rale  of  law.  it  may  be  necessary  to  commence 
any  proceeding  to  preserve,  or  prevent  the  loss  of 
any  right  or  remedy."  This  act  remained  In  force 
onUl  January  1. 1809.  The  object  of  the  act  was  the 
relief  of  the  debtor  class  in  the  then  condition  of 
the  country  by  staying  the  immediate  enforcement 
of  debts  for  a  limited  period,  without  prejudice  to 
the  rights  of  creditors.  This  was  the  evident  pur- 
pose of  the  legislature.  Norvell  v.  Little,  79  Va.  Ml. 
See  Johnston  v.  Wilson.  29  Gratt  879. 

Leogtli  of  War  and  Stay-Law  Period.— By  virtue  of 
several  different  acts  of  the  legislature  the  opera- 
tion of  the  statutes  of  lioiitation  was  suspended  be- 
tween April  17th.  1861.  to  January  Ist,  1869.  Davis  v. 
Tebbs.fil  Va.  600:  Hope  v.  Railroad  Co..  79  Va.  288: 
Updike  V.  Lane,  78  Va.  132;  Alexander  v.  Byrd,  85  Va. 
690,  8  S.  E.  Rep.  S77:  Brewis  v.  Lawson,  76  Va.  38; 
Norvell 'V.  Little.  79  Va.  141;  Morrison  v.  House- 
holder. 79  Va.  6S7;  KerUn  v.  Kerlin.  86  Va.  475, 7  S.  E. 
Rep.  849;  Danville  Bank  v.  Waddill,  27  Gratt  448; 
Oonn,  etc..  Insurance  Co.  v.  Duerson,  28  Gratt  680; 
Bank  of  Virginia  v.  Handley.  14  W.  Va.  828;  Gore  v. 
McLaughlin,  8  W.  Va.  489;  Hale  v.  Pack.  10  W.  Va. 
146:  M'Alllster  v.  Bodkin,  76  Va.  809;  Justis  v.  Eng- 
lish. 30  Gratt  666;  Pitzer  v.  Bums,  7  W.  Va.  68;  Hurst 
T.  Hile,  30  W.  Va.  188;  Shields  v.  Farmers'  Bank  of 
Virginia.  6  W.  Va.  259:  Caperton  v.  Martin,  4  W.  Va. 
188. 6  Am.  Rep.  270;  Maslin  v.  Hiett  87  W.  Va.  15, 16 
S.  E.  Rep.  487;  Boiling  v.  Teel,  76  Va.  487;  Coles  v. 
Ballard.  78  Va.  189;  Johnston  v.  Wilson.  29  Gratt-  879; 
Shipley  v.  Pew,  28  W.  Va.  487;  Baltimore,  etc.,  R.  Co. 
V.  Fiulknen  4  W.  Va.  180  (action  of  assumpsit); 
Virginia,  etc..  Co.  v.  Hoover,  82  Va.  449,  4  S.  E.  Rep. 
689  (action  of  ejectment) ;  Johnston  v.  Gill,  27  Gratt. 
667  (suit  to  set  aside  voluntary  conveyance). 

Writs  of  PI.  Pa.— It  is  provided  by  sec.  3677  of  the 
Code  of  1887,  that  In  computing  time  as  to  writs  of 
Jl./a.,  that  the  period  between  the  1st  of  January, 
1869.  and  the  29th  of  March,  1871,  shall  l>e  omitted. 
James  v.  Life,  98  Va.  702.  24  S.  E.  Rep.  876. 

Law  Not  AppllcaMe  to  Appeals.— Section  7  of  the 
Act  of  March  2. 1866,  known  as  the  stay. law  and  the 
act  amending  it  do  not  apply  to  appeals,  writs  of 
error,  or  supersedeas,  and  therefore  an  appeal 
from  a  final  decree  made  on  the  1st  of  November, 
1867.  cannot  be  allowed  on  the  20th  of  June,  1871. 
Rogers  v.  Strother.  27  Gratt  417. 

Military  Orders  Staying  Executions. —Military  or- 
ders extending  the  time  for  a  stay  of  execution  on 
judgments,  related  only  to  the  stay  of  execution 
and  the  forced  sales  of  property,  and  did  not  operate 
to  suspend  the  running-  of  the  statute  of  limitations. 
Johnston  v.  Wilson,  29  Gratt  379. 

TInM  Excepted  by  Rev.  Code.— By  1  Rev.  Code,  ch.  76, 
$11,  three  different  periods  are  excepted  from  the 
statute  of  limitations,  from  April  12, 1774,  to  Oct  20th. 
1878,  amounting  to  five  years  and  one  hundred  and 
seventy-four  days.  Clay  v.  Ransome,  1  Munf.  454^ 
.  3.  INFANCY.— The  suspension  of  the  statute  by  the 
disability  of  Infancy  is  practically  without  excep- 
tion. Brown  v.  Lambert,  88  Gratt  856.  See  mono- 
graphic nots  on  "Infants"  appended  to  Caperton  v. 
Gregory.  11  Gratt  506. 

Joint  Tenants— Common-Law  Rule— Statute.  —  The 
doctrine  that  the  infancy  of  one  joint  tenant  pre- 


vents the  application  of  the  act  of  limitations  to 
other  joint  tenants  is  based  on  the  common-law  rule 
that  they  must  sue  and  be  sued  jointly.  But  that 
doctrine  can  have  no  application  in  Virginia,  where 
by  statute  it  is  provided  that  undivided  interests 
may  be  sued  for  and  recovered.  See  ch.  US.  Vs. 
Code  1887:  Bedford  v.  Clarke.  100  Va.  — .  40  S.  E.  Bepu 
630.  7  Va.  Law  Reg*.  851  ;  Marshall  v.  Palmer.  91  Va. 
344,  21  S.  E.  Rep.  673 ;  Nye  v.  Lovltt  92  Va.  710.  81 
S.  E.  Rep.  345. 

But  the  infancy  of  one  joint  tenant  does  not  pre- 
vent the  application  of  the  act  of  limitations  toother 
joint  tenants  not  under  disability.  Bedford  t. 
Clarke,  100  Va.  — ,  40  S.  E.  Rep.  630l  See  monographic 
noU  on  *'  Joint  Tenants  and  Tenants  in  Commoa.** 

infant  Legatee.— Where  a  deceased  bequeathed  a 
slave  to  his  infant  son.  the  act  of  limitations  could 
never  begin  to  run  asralnst  his  claim  and  title  to  tie 
slave,  until  he  had  attained  to  full  are.  Lynch  t. 
Thomas.  3  Leigrh  682. 

Claims  under  Marriage  Settienmnt.- Where  by  a 
marriage  settlement  the  children  are  entitled  toan 
absolute  estate  in  certain  slaves  on  the  death  of  their 
mother  and  father,  and  the  latter  in  their  llfetiiDe 
are  deprived  of  the  slaves,  and  depart  this  life  leaf- 
ing the  children  under  age,  the  act  of  limitatioos 
does  not  begin  to  run  against  them  until  they  have 
m aintained  their  ma j ori ty.  Baird  v.  Bland,  3  Mnnl 
970. 

Umltations  after  Removal  of  IMsaMllty-Sait  to 
Avoid  Will.— Where  an  infant  reaches  full  age  hi 
1866.  he  cannot  file  a  bill  in  1869.  to  set  aside  the  pro- 
bate of  a  will  made  in  1840,  the  disability  of  infancr 
having'  been  removed  more  than  one  year.  Va.  Code 
1840,  ch.  128,  S  85;  McClintic  v.  Ocheltree,  4  W.  Va 
840. 

Same— To  Recover  Land.— The  provision  of  the 
statute  of  limitations  which  allows  infants  to  make 
entry  or  bring  action  within  ten  years  after  the  re- 
moval of  the  disability  of  Infancy,  notwithstandinf 
the  fifteen  years*  limitation  may  have  expired,  does 
not  curtail  the  time  of  the  infant  for  the  asserUos 
of  his  rights  in  this  case  from  fifteen  years  to  tea 
years.  But  the  operation  of  the  statute  la  exactly 
the  reverse.  In  such  cases  the  time  for  the  asser- 
tion of  the  rigfhts  of  those  under  the  disability  of 
infancy  is  enlarged  by  giving  them  fifteen  yean 
in  any  event,  or  ten  years,  after  the  removal  of  tlte 
disability.  In  which  to  bring"  the  action,  and  it  to 
immaterial  which  period  shall  first  expire.  Bircb 
V.  Linton,  78  Va.  584. 

5anM— To  Surdiarge  Administrator's  Acconnt.-A 
testator  dies,  leaving  his  estate  to  his  children,  one 
of  whom  dies  shortly  afterwards,  leaving  several 
children.  The  estate  is  administered  on.  but  no 
accounts  thereof  are  settled.  A  ffreat  many  yean 
afterwards,  but  within  five  years  after  arrival  at 
age,  the  youngest  grandchild,  together  with  bis 
brothers  and  sisters,  brings  a  suit  to  surcharge  tlie 
administrator's  account,  and  for  a  full  settlement 
of  the  estate.  The  statute  of  limitations  does  not 
bar  the  suit    Toler  v.  Toler.  2  P.  4(  H.  71. 

4.  COVERTURE.— Before  the  enactment  of  the 
"Married  Women's  Acts.**  the  sUtntes  of  limiutioa 
had  no  application,  as  a  general  rule,  to  women 
under  the  disability  of  coverture.  Justis  v.  Eng- 
lish, 80  Gratt  565.  See  monographic  nots  on  '*Has- 
band  and  Wife"  appended  to  Cleland  v.  Watson.  10 
Qratt  160. 

Claim  of  Wife  against  Husband.— The  claim  of  a  wife 
against  her  husband  is  not  barred  by  the  statate  of 
limitations  during  coverture,  if  at  all,  until  tveoty 
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jearsfrom  the  original  Inception,  or  written  re- 
newal thereof.  Riffhter  y.  RUey,  a  W.  Va.  688,  20  S. 
E.  Sep.  857. 

Wife  NobIimI  Party  bi  BIIL— Where  a  wife  is  merely 
joined  in  a  bill  with  her  hnsband  as  a  matter  of  con- 
formity, the  coverture  of  the  wife  is  no  ezcnse  for 
delay  in  sninsr.    Blackwell  ▼.  Braflrr.  78  Va.  639. 

Widow  «s  Admlnlstnitriz— After  Removal  Holds 
Shvas  onder  Patbor's  Will.— A  widow  is  appointed 
administratrix  of  her  husband  and  claims  certain 
slares  nnder  her  father's  will.  She  is  afterwards 
removed  and  continues  to  hold  the  slaves.  After 
having  them  in  her  possession  for  more  than  five 
years,  the  statute  of  limitations  will  protect  her 
against  any  claims  by  the  administrator  d.  b.  n.  and 
the  next  of  kin  of  her  husband.  The  fact  of  one  of 
the  latter  being  a  married  woman  during  the  whole 
period,  will  not  prevent  the  running  of  the  statute 
against  her.   Llvesay  v.  Helms,  14  Oratt  440. 

Uteovery  of  Property  Purporting  to  Have  Been  Con- 
veyed by  Wife.— A  wife  owning  land  in  fee,  not  sepa- 
rate estate,  makes  a  deed  purporting  to  convey  the 
land  in  fee,  but  her  husband  does  not  join  in  the  deed. 
The  possession  of  the  grantee  is  adverse  to  both  as 
the  deed  is  void,  and  twenty  years*  possession  will 
by  sec.  4.  ch.  104.  of  the  Code  of  1891.  bar  the  right  of 
the  wife  to  recover  althoug'h  she  remains  married 
during  the  whole  of  the  90  years,  and  suit  may  be 
brought  during  coverture  to  recover  the  land,  al- 
thoogh  ten  years  of  such  possession  have  elapsed. 
Herritt  v.  Hughes.  86  W.  Va.  866,  16  S.  E.  Rep.  66. 

Where  a  deed  by  a  married  woman  attempting  to 
convey  land  in  fee  simple  is  void,  the  possession  of 
the  grantee  thereby  being  adverse,  if  after  the  lapse 
of  ten  years  the  coverture  ceases,  under  sec.  8,  ch. 
101,  Code  of  1891,  suit  must  be  brought  within  five 
years  thereafter.  Merritt  v.  Hughes.  86  W.  Va.  866, 
i6S.S.  Rep.5& 

b.  MISTAKE. 

Matoai  MUUke  with  No  Panit  of  Injured  Party.— No 
lapse  of  time  or  delay  in  bringing^  suit,  however 
long,  will  defeat  the  remedy  in  cases  of  mutual  mis- 
take, if  the  injured  party  was  in  the  meantime 
ignorant  of  the  mistake  without  fault  on  his  part 
Cranfnrd  v.  Smith,  98  Va.  688,  28  S.  £.  Rep.  886. 

Discovery  of  WiU— iloney  Paid  Distributee.— Where 
the  will  of  a  supposed  intestate  was  discovered 
twenty  years  after  the  distribution  of  his  estate,  the 
statute  of  limitations  to  recover  from  a  distributee, 
who  was  not  a  leg-atee.  the  amount  paid  to  him,  did 
not  begin  to  run  until  the  discovery  of  the  mistake. 
Cranfnrd  v.  Smith,  98  Va.  628,  28  S.  E.  Rep.  236. 

House  B«nt  on  Another's  Land.— Where  the  plain- 
tiff contributed  money  to  build  a  house  on  the  land 
of  another,  relying  on  the  idea  that  she  was  to  have 
an  interest  in  the  property,  and  her  claim  for  the 
money  so  loaned  was  barred  by  the  statute  of  limi- 
tations, no  riff ht  of  action  accrued  against  the  estate 
of  the  owner  on  his  death,  because  of  failure  of 
consideration,  or  of  the  mistaken  belief  that  she 
was  entitled  to  such  interest.  Walker  v.  Tyler,  94 
Va.  588.  27  S.  E.  Rep.  484. 

Defklency  In  Land  SoM.— The  right  of  a  purchaser 
to  recover  the  value  of  a  deficiency  in  land  sold,  is 
not  affected  by  the  statute  of  limitations,  when  he 
la  ignorant  of  the  mistake,  and  suit  is  brought  soon 
after  iu  discovery.  HuU  v.  Watts,  96  Va.  10,  87  S.  E. 
Rep.  828. 

8l  IGNORANCE. 

No  Effect  at  Law— Otherwise  In  BqnIty.— While  Igno- 
rance of  law  will  not  prevent  the  operation  of  the 
statnte  of  Umitatiotis,  the  rule  is  different  in  equity. 


a  court  of  conscience.  In  such  court  moral  as  well 
as  legal  grounds  may  be  considered,  and  a  satisfac- 
tory moral  excuse  may  be  entertained,  although  it 
results  from  ignorance  of  law.  Cranmer  v.  Mc- 
Swords,  24  W.  Va.  604. 

On  Part  of  Creditor.— Mere  ignorance  on  the  part 
of  a  creditor  is  not  sufficient  to  suspend  the  opera- 
tion of  the  statute  of  limiutlons.    Foster  v.  Rison, 

17  Oratt  821;  Bickle  v.  Chrlsman,  76  Va.  687. 

To  Be  Effective  Must  Proceed  from  Fraud.— Where 
one  partner  for  himself  and  another  settles  the 
partnership  accounU  with  the  acting  partner,  and 
receives  payments  of  money  for  himself  and  the 
other,  the  fact  that  the  other  one  was  ignorant  of 
the  existence  of  the  debt  due  from  the  partner  who 
collected  the  money,  until  within  five  years  l)efore 
the  institution  of  a  salt  is  not  sufficient  to  repel  the 
bar  of  the  statute.  To  have  that  effect  such  Igno- 
rance must  proceed  from  the  fraud  of  the  partner 
collecting  the  money.  Foster  v.  Rison,  17  Oratt  881. 
See  Bickle  v.  Chrlsman,  76  Va.  687. 

Suit  to  Set  Aside  VolunUry  Conveyance— Assign- 
nent  of  Title  Bonds.- The  rule  that  a  suit  to  set  aside 
a  voluntary  conveyance  must  be  brought  within 
five  years  from  the  day  of  the  conveyance,  and  not 
from  the  time  of  the  accrual  of  the  cause  of  action, 
is  not  affected  by  the  fact  that  the  assignment  of 
the  title  bonds  in  this  case  was  without  the  knowl- 
edge of  the  creditor.    Bickle  v.  Chrlsman,  76  Va.  678. 

Sale  of  Land  Bound  for  Bond.— The  assignor  of  a 
bond  retained  it  and  agreed  to  remain  bound  as 
assignor  thereof,  and  to  collect  it  The  land  by 
which  the  bond  was  secured  was  sold  to  pay  the 
debt  and  was  bought  by  the  assignor.  In  the  ab- 
sence of  knowledge  on  the  part  of  the  assignee  that 
the  land  was  sold,  the  statute  of  limitations  did  not 
begin  to  run  from  the  day  of  the  sale.  Lightfoot 
V.  Oreen,  91  Va.  609. 22  S.  E.  Rep.  242. 

7.  OBSTRUCTION  OF  PROSECUTION. 

Qeneral  Rule.— Where  a  person  by  any  direct  way 
or  means  obstructs  the  prosecution  of  a  right  the 
time  during  which  such  obstruction  continues  shall 
not  be  computed  in  the  limitation  period  prescribed 
in  the  Code,  ch.  lOi.  Reynolds  v.  Qawthrop,  87  W. 
Va.  8,  16  S.  E.  Rep.  864:  Morris  Lyon.  84  Va.  881,  4  a 
E.  Rep.  784;  Vanblbber  v.  Belrne,  6  W.  Va.  168. 

Debtor  Confined  during  War.— Where  shortly  after 
a  judgment  was  rendered  against  the  debtor,  he 
was  taken  and  detained  in  close  confinement  during 
the  war,  until  after  the  expiration  of  five  years 
from  the  date  of  the  judsrment  he  will  not  be  pre- 
vented from  appealing  by  reason  of  limitations. 
Wyatt  V.  Morris,  2  W.  Va.  675. 

8.  BY  PROVISIONS  IN  WILL. 

DevUe  of  Real  Estate  for  Payment  of  Debts.- A  de- 
vise of  real  estate  for  the  payment  of  debts  will  not 
affect  the  operation  of  the  statute  of  limitations 
upon  such  debts,  whether  they  be  barred  at  the 
testator's  death  or  not  unless  the  contrary  inten- 
tion on  his  part  plainly  appears.  The  devise  is  not 
of  Itself  sufficient  evidence  of  the  intent  but  it 
must  appear  from  some  phrase  or  provision  inde- 
pendent of  the  devise,  which  indicates  the  purpose 
of  the  testator.  Johnston  v.  Wilson,  29  Oratt  879. 
See  monographic  note  on  "Wills." 

Where  a  debt  of  the  testator,  for  the  payment  of 
which  real  estate  devised  to  a  son  was  charsred. 
was  not  barred  at  his  death,  the  charge  prevented 
the  statute  from  running.    Baylor  v.  Dejamette, 

18  Oratt  162. 

Personal  Bstate— Payment  of  Debts  Ordered.— But  a 
direction  In  a  will  of  a  testator  that  his  debts  shall 
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be  paid,  does  not  prevent  tbe  bar  of  the  statute  as 
to  tbe  personal  estate.    Braxton  v.  Wood.  4  GratL  IK. 

9.  BY  AGREEMENT  OF  PARTIES. 

Covenant  Not  to  Deliver  Note.— Shortly  after  the 
makinff  and  delivery  of  a  promissory  note  the 
parties  thereto  enter  into  a  covenant  in  which  it  is 
airreed,  that  in  consideration  of  the  fact  that  the 
promisor  has  become  the  bail  of  the  promisee,  the 
note  shonld  be  delivered  to  the  former  to  be  held, 
and  only  redelivered  to  the  latter,  when  the  former's 
liability  as  bail  was  ended.  The  effect  of  the  cove- 
nant was  to  suspend  the  operation  of  the  statute 
of  limitations  from  the  time  the  covenant  was  exe- 
cuted until  the  liability  of  the  promisor  as  bail  had 
ceased.    Bowles  v.  Elmore.  7  Oratt.  885w 

Stlj>ulatlon  in  Insarance  Policy.— it  is  valid  for  a 
fire  insurance  policy  to  contain  a  stipulation  which 
limits  the  period  within  which  suit  can  be  brought 
thereon,  to  a  shorter  time  than  the  period  pre- 
scribed in  the  statute.  Virginia,  etc.,  Ins.  Ck>.  v. 
Wells,  88  Va.  798,  3  S.  E.  Rep.  840.  See  Vlrffinia,  etc. 
Ins.  Co.  V.  Aiken,  82  Va.  424. 

Insurance  companies  can  grant  an  extension  of 
time  for  a  suit  affainst  them,  in  addition  to  that 
allowed  by  the  policy,  and  after  such  extension  has 
been  ffiven,  the  company  cannot  withdraw  it,  nor 
add  conditions  to  it,  without  the  consent  of  the 
party  to  whom  it  is  ffiven.  Cochran  v.  London  Assur- 
ance Corp.,  08  Va.  658,  25  S.  E.  Rep.  607. 

10.  TACKING  DISABUilTIES.— Where  a  disability 
existing  at  the  time  the  cause  of  action  accrued  is 
removed,  another  disability  cannot  be  tacked  to  it, 
to  avoid  the  bar  of  the  statute  of  limitations. 
Fitzhuffh  V.  Anderson,  2  H.  A  M.  280,  8  Am.  Dec.  025 : 
Hudsons  V.  Hudson,  6  Munf.  852 :  Parsons  'v.  Mc- 
Cracken,  0  Leiffh  496. 

Thus  the  disability  of  coverture,  arising  after  a 
cause  of  action  accrues,  cannot  be  tacked  to  that 
of  Infancy,  existing-  previously,  so  as  to  prevent  the 
statute  of  limitations  from  commencing  to  run  on 
the  expiration  of  the  disability  of  infancy.  Parsons 
V.  McCracken,  0  Leiffh  405  ;  Blackwell  v.  Braffff,  78 
Va.  520. 

It  seems  if  a  party  claim  the  benefit  of  the  savinff 
for  infants  and  ftm€9  covert  in  an  act  of  limitations, 
no  other  disability  Is  available  than  the  one  which 
existed  when  the  right  of  action  accrued.  Parsons 
V.  McCracken,  0  Leigh  495. 

But  where  two  or  more  disabilities  exist  in  the 
same  person  when  the  right  of  action  accrues,  the 
rule  is  otherwise,  and  he  is  not  obllffed  to  act 
until  the  last  is  removed.  Blackwell  v.  Braffff.  78 
Va.  529 ;  Parsons  v.  McCracken.  0  Lelffh  405. 

11.  FRAUD. 

Fraudulent  Concealment  of  Pacts.— If  it  appear  by 
the  proper  pleadings  supported  by  proof  that  the 
facts  on  which  the  cause  of  action  is  founded,  were 
exclusively  in  the  knowledge  of  the  defendant, 
that  he  fraudulently  concealed  those  facts,  and 
that  by  such  ways  and  means  he  deceived  and  ob- 
structed the  plaintiff  from  bringing  his  action 
within  tbe  time  limited,  the  statute  of  limitations 
is  answered.  Vanbibber  v.  Belrne,  6  W.  Va.  168. 
See  monofirraphic  fkote  on  "Fraud"  appended  to 
MontfiTomery  v.  Rose,  1  Pat  &  H.  & 

Concealment  of  Voluntary  Deed  from  Creditors.— If  a 
voluntary  deed  be  made  for  lands,  and  its  existence 
purposely  concealed  by  tbe  parties,  and  it  is 
vritbheld  from  recordation  for  nine  years,  with 
4ntent  to  prevent  the  creditors  of  the  ffrantor  from 
knowing"  of  its 'existence,  and  the  creditors,  being 
ignorant  of  it,  are  thereby  lulled  into  a  belief  of 


security,  and  by  reason  thereof  do  not  sue  to  avoM 
it.  until  after  five  years  from  the  date  of  the  deed, 
the  time  during-  which  the  creditors  are  thus  ob- 
structed is  not  to  be  computed  as  a  part  of  the 
time  limitinff  a  suit  to  annul  such  deed.  Reynolds 
V.  Gawthrop,  87  W.  Va.  8. 16  S.  E.  Rep.  864. 

Pnuidulent  Possasaloa  of  Slave.— If  a  slave  be  taka 
from  the  possession  of  his  owner  by  fraud  or  vio- 
lence, unaccompanied  by  any  bona  Jlde  claim  of 
property,  no  length  of  time  will  bar  the  action  from 
the  true  owner.    Kitty  v.  Fitzhuffh,  4  Rand.  OOQl 

To  a  bill  by  an  heir  to  recover  a  slave,  her  ia- 
crease  and  their  profits,  the  statute  of  limitatioQi 
was  pleaded  at  the  time  of  the  purchase  ;  the  de> 
fendant  had  no  notice  of  the  plaintiff's  title,  and 
tbe  plaintiff  replied  that  tbe  defendant's  vendor 
had  removed  the  slaves  to  a  distance  for  the  pur- 
pose of  concealing  them,  and  that  they  could  not  be 
found  after  a  diligent  search.  Under  all  tlie 
circumstances,  it  was  held  that  the  statute  was  no 
bar  to  the  bill.    Farrar  v.  Jackson,  Wythe  1. 

12.  ORDER  OF  REFERENCE  IN  CREDITOBS' 
SUITS. 

Qeneral  Rule  Stated.— It  is  laid  down  as  a  general 
proposition,  whjch  is  supported  by  numerous 
authorities,  that  from  the  time  of  the  entry  of  an 
order  of  reference  in  a  creditors*  suit,  the  statute  of 
limitations  will  cease  to  run  airainst  all  lien  cred- 
itors, whether  their  claims  be  against  a  Uviiif 
debtor,  or  the  estate  of  a  dead  debtor.  The  mle 
seems  to  arise  from  the  theory  that  the  court  by 
ordering  the  account  takes  upon  itself  the  distribu- 
tion of  the  assets,  and  will  enjoin  the  prosecutioa 
of  independent  suits  baviUK  the  same  objecL  And 
many  of  these  cases  hold  that  it  is  unnecessary  for 
the  lien  creditors  to  be  parties  to  the  suit,  as  the 
court  which  first  acquires  Jurisdiction  shonld  from 
necessity  have  the  power  to  compel  all  creditors  to 
prosecute  their  claims  in  that  suit,  and  from  ooo- 
siderations  of  economy  of  costs  and  convenience  to 
parties  to  prevent  the  institution  of  separate  suits. 
Laidley  v.  Kline,  28  W.  Va.  565:  Marllnff  v.  Robrecbt. 
18  W.  Va.  440:  Neely  v.  Jones,  16  W.  Va.  625:  Arnold 
V.  Gasner.  22  W.  Va.  444:  Woodyard  v.  Polsley.  14  W. 
Va.  21 1 :  Repass  v.  Moore.  06  Va.  147, 80  S.  E.  Rep.  «B: 
CovlufiTton  V.  Griffin,  08  Va/  124,  84  S.  E.  Rep.  974: 
Houck  V.  Dunham,  02  Va.  211,  28  S.  E.  Rep.  2SB:  Pax- 
ton  V.  Rich,  86  V a.  878,  7  S.  £.  Rep.  531 ;  Bank  v.  Allen, 
76  Va.  200:  Piedmont,  etc.,  Ins.  Co.  v.  Maury.  73  Va. 
608:  Harvey  v.  Steptoe.  17  QratL  280:  Kent  v.  Cloyd. 
SO  Oratt  565:  Stephenson  v.  Taverners.  0  GratL  98B: 
Ewing  V.  Ferffuson,  88  Gratt.  548:  Norvell  v.  Uttle. 
70  Va.  141 ;  Bank  v.  Hays,  87  W.  Va.  475, 16  S.  E.  Rep. 
561:  Craufurd  v.  Smith,  08  Va.  680,  28  S.  E.  Rep.  Sfi; 
Bell  V.  Wood,  04  Va.  077.  27  S.  £.  Rep.  504:  Rowan  v. 
Chenowetb.  40  W.  Va.  287,  88  S.  E.  Rep.  544. 

Modification  of  General  Rule.— In  tbe  late  case  of 
Callaway  v.  Saunders,  00  Va.  850,  38  S.  E.  Rep.  Itt. 
tbe  general  rule,  as  above  stated,  was  materially 
modified.  Judob  Buchanan,  delivering  the  unani- 
mous decision  of  the  court,  said:  *'It  is  grenerally 
broadly  stated  that  an  order  for  an  account  of 
liens  in  a  creditor's  suit  suspends  the  running  of 
tbe  statute  affaiust  all  lien  creditors.  But  it  is 
believed  that  there  is  no  case  which  holds  that  tbe 
order  for  an  account  will  prevent  the  running  of 
the  statute  affainst  tbe  demand  of  a  creditor  wbo 
did  not  assert  bis  demand  in  the  suit.  On  tbe  con- 
trary tbe  authorities  show  that  the  rule  is  only  ap- 
plied to  sucb  creditors  as  come  in  under  the  decree, 
or  otherwise  become  parties  to  tbe  suit,  and  that  as 
to  all  others  the  statute  continues  to  run."   See  this 
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position  approved  In  editorial  note  appended  to  the 
case  in  7  Va.  Law  Beer.  43L  See  also.  Paxton  v.  Rich, 
»Va.Sl,7  S.  E.  Rep.  581,  and  Barton's  Ch.  Pr.  <2d 
£d.)  l9&(noU), 

Effect  OB  Pendliig  Suite.— It  is  well  settled  that  the 
entry  of  the  decree  for  an  account  in  one  creditor's 
rait  operates  to  suspend  all  other  pending  snits,  and 
Ibis  order  may  be  made  in  the  first  caose  ready  for 
Iiearinar.  although  it  was  not  the  first  suit  bronsrht. 
And  where  a  creditor,  with  knowledge  that  there 
has  been  a  decree  for  an  account  in  another  cred- 
itor's snit,  brings  a  separate  suit  for  his  own  debt, 
he  will  be  compelled  to  pay  the  costs.  Laidley  y. 
EUne,SSW.  Va.  566:  Kent  y.  Cloyd,  80  Oratt  665: 
Stephenson  v.  Tayemers,  9  Gratt.  808:  Hanrey  y. 
Steptoe.  17  OratL  880:  Woody ard  y.  Polsley,  14  W. 
Vi.  811.  See  generally,  monographic  note  on  "Cred- 
itors' Bills"  appended  to  SucUey  y.  Botchford.  18 
OratL  00. 

iBYslld  Consent  to  Decree  by  Omrdlan  of  lofsnts— 
CsMsat  of  Parties  5al  Juris.— Where  the  consent  of  a 
cnardian  of  infants  to  the  making  of  an  order  of 
reference  to  ascertain  the  liens  against  the  lands  of 
racb  infants  for  the  debts  of  their  father,  is  inyalid, 
rach  order  will  not  stop  the  statute  of  limitations 
as  to  debu  against  the  father  of  the  infants.  But 
as  to  the  parties  who  are  »ui  Jurit,  their  consent  to 
rach  order  will  stop  the  statute  as  to  liens  against 
them,  from  the  date  of  such  reference.  Fowler  y. 
Lewis,  86  W.  Va.  112, 14  S.  E.  Rep.  447. 

IS.  DEPARTURE  FROM  STATE. 

Rssldeut  When  Action  Accrued..— For  a  departure 
from  the  state  to  suspend  the  operation  of  the 
statute  of  limitations,  it  is  necessary  by  sec  2088, 
Va.  Code  1887.  before  it  was  amended,  that  at  the 
time  of  the  accrual  of  the  right  of  action  the  de- 
fendant be  a  resident  of  the  state,  and  that  he  shall 
depart  therefrom  after  such  time.  Qriflln  y.  Wool- 
ford.  100  Va.  — ,  41  S.  E.  Rep.  040. 

Rcddeaoe  Depends  on  intention.— The  remoyal  of  a 
debtor  from  the  state  with  the  intention  of  chang- 
ing his  residence,  will  bar  the  statute  while  he 
remains  without  the  st^te.  But  the  question  of  res- 
idence is  one  of  intention,  and  the  old  one  will  not 
be  regarded  as  lost  as  long  as  the  animtu  revertendi 
remains.  Haslin  y.  Hiett,  37  W.  Va.  15, 16  S.  E.  Rep. 
487. 

Renoval  after  Contracting  Debt.— Where  a  debtor, 
who  resides  in  the  state,  remoyes  after  contracting 
the  debt  to  another  state,  the  removal  is  itself  an 
obstruction  to  the  prosecution  of  a  suit  by  the  cred- 
itor to  recover  the  debt,  and  the  statute  of  Umita- 
tions  will  not  run  against  the  debt  while  the  debtor 
resides  out  of  the  state.  Ficklln  y.  Carrlngton,  81 
Gratt  210:  Abell  v.  Insurance  Co.,  18  W.  Va.  415. 

In  Markle  v.  Burch,  U  Gratt  26,  a  simple  contract 
debt  was  made  in  1810,  when  the  debtor  lived  in 
Virginia,  and  shortly  afterwards  he  moved  out  of 
the  state,  remaining  absent  until  his  death  In  1820, 
and  in  1840,  a  proceeding  by  a  foreign  attachment 
was  instituted  to  recover  the  debt.  The  proceed- 
ing was  barred  by  the  statute  of  limitations. 

Departure  after  Accrual  of  Right  of  Action.— A  de- 
parture from  and  residence  out  of  the  state  after 
tile  accrual  of  the  right  of  action,  are  of  their  own 
force  an  obstruction  to  the  prosecution  of  such 
rigbt  of  action,  excusing  it  from  the  statute  of  limi- 
tations. Fisher  v.  HarUey,  48  W.  Va.  880,  87  S.  E. 
Rep.  578. 

Departure  Prior  to  Right  of  Action.— If  before  both 
tbe  origin  of  the  cause  of  action  and  the  accrual  of 
the  right  of  action,  a  resident  of  the  state  moved 


out  of  it  his  departure  and  residence  abroad  will 
not  save  the  action  from  the  statute  of  limitations. 
Fisher  v.  Hartley,  48  W.  Va.  880,  87  S.  E.  Rep.  678. 

Section  18,  ch.  104,  of  the  W.  Va.  Oode  of  1887.  in  re- 
gard to  the  suspension  of  the  statute  of  limitations 
by  the  departure  of  a  debtor  from  the  state,  does 
not  apply  when  the  defendant  although  once  a 
resident  of  this  state,  remoyed  therefrom  before 
any  right  of  action  accrued  against  him,  and  before 
a  transaction  occurred  out  of  which  the  plaintiff's 
cause  of  action  arose.  Walsh  v.  Schilling.  88  W. 
Va.  108, 10  S.  E.  Rep.  64. 

Departure  before  Personal  Judgment.— If  a  defend- 
ant once  a  resident  of  the  state,  departs  and  resides 
out  of  it  before  a  personal  Judgment  is  rendered 
against  him,  the  time  of  his  residence  abroad  will 
not  excuse  the  Judgment  from  the  statute  of  limi- 
tations, though  he  was  a  resident  when  the  cause 
of  action  on  which  the  Judgment  rests  arose  or  ac- 
crued. Fishery.  Hartley.  48  W.  Va.  880.  87  S.  E. 
Rep.  678. 

Carpenter  Leaving  Family  and  Working  In  Several 

States.— A  Judgment  debtor  at  the  date  of  the  Judg- 
ment resided  in  the  state,  and  was  a  carpenter  by 
trade,  and  for  several  years  after  the  Judgment 
went  from  place  to  place  in  different  states  work- 
ing at  his  trade,  leaving  his  family  all  the  time  in 
the  place  where  the  Judgment  was  obtained.  His 
wife  testified  that  only  three  months  before  her 
deposition  he  wrote  that  he  was  coming  home,  and 
that  his  family  were  expecting  him  home  had  he 
not  died.  It  was  held  that  these  facts  established 
no  such  obstruction  as  was  contemplated  by  I  S888 
of  the  Va.  Ck>de  of  1887,  as  the  Judgment  debtor  had 
not  left  the  state  with  the  purpose  of  changing  his 
residence.  Brown  v.  Butler,  87  Va.  081, 18  S.  E.  Rep. 
71. 

Removal  after  Giving  Note.— Where  the  maker  of  a 
note  after  giving  it,  removes  from  the  state  and 
remains  away,  he  has  obstructed  the  plalntifF*B 
right  to  sue  within  Acts  1882.  ch.  102.  {  18,  providing 
that  where  one  leaves  the  state  after  a  cause  of 
action  has  accrued  against  him,  the  time  of  his 
absence  shall  not  be  computed,  though  suit  is  finally 
brought  and  service  made  by  publication.  Hefile- 
bower  v.  De trick,  27  W.  Va.  16. 

Contract  Made  Out  of  Stete— Temporary  Absence  of 

Plaintiff.— A  contract  is  made  out  of  West  Virginia, 
to  be  performed  within  the  state,  with  the  plaintiff, 
who  is  a  resident  of  the  state,  by  the  defendant 
who  had  been  a  permanent  resident  of  the  state, 
but  who  was  then  temporarily  absent  from  it  The 
time  during  which  the  defendant  remains  out  of 
the  state,  is  not  to  be  computed  as  any  part  of  the 
time  within  which  the  creditor  is  required  by  the 
statute  of  limiutions  to  prosecute  his  suit  on  such 
contract  Abell  y.  Penn.,  etc..  Ins.  Co..  18  W.  Va. 
40a 

No  Agent  of  Insurance  Company  In  State.— Where 
a  fire  insurance  company  is  allowed  to  do  business 
in  a  state  on  condition  of  having  an  agent  there, 
on  which  service  of  process  may  be  had,  when 
there  ceases  to  be  an  agent  In  the  state,  it  is  a  depar- 
ture of  the  company  from  the  state,  witbin  the 
meaning  of  the  limitation  law.  Abell  v.  Penn., 
etc,  Ins.  Co.,  18  W.  Va.  400. 

Construction  of  Statute.— The  broad  proposition 
that  the  removal  of  the  debtor  operates  propria 
cioore  an  obstruction  within  the  meaning  of  the 
statute  (sec.  8083,  Va.  Code  1887)  to  the  prosecution 
of  the  plaintiff's  right,  during  the  period  of  the 
debtor's  absence,  was  modified  in  Wilson  v.  Kuntz, 
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7  Granch  (XT.  S.)  203,  wbere  a  substantially  similar 
statute  of  this  state  was  the  subject  of  construction. 
Tbe  court  speakinff  tbrou^h  Chief  Justice  Mabt- 
8HAIX,  held  that  it  was  essential  in  order  to  brlnff 
a  case  witbln  tbe  exception  contained  in  tbe  stat- 
ute, tbat  tb^  plaintiff  sbould  bare  been  actually 
obstructed  or  defeated  in  brInirinGr  or  maintaininff 
bis  action  by  tbe  removal  of  tbe  defendant  Brown 
V.  Butler,  87  Va.  621, 13  S.  E.  Rep.  71. 

Tbe  same  statute  was  construed  in  Embrey  y. 
Jemison,  181  U.  S.  336,  9  Sup.  Ct  Rep.  770,  wblcb  case 
went  up  from  tbe  Eastern  district  of  Virginia. 
Tbls  section  provides  tbat  wbere  a  cause  of  action 
sball  accrue  aeralnst  a  person  wbo  bad  before  re- 
sided in  tbis  state,  if  sucb  person  sball.  by  depart- 
ing from  tbe  same,  obstruct  tbe  prosecution  of  sucb 
action,  tbe  time  such  obstruction  may  baye  con- 
tinued sball  not  be  computed  in  determlninff  tbe 
time  witbln  wblcb  tbe  action  ouffbt  to  baye  been 
prosecuted.  It  was  beld  tbat  tbis  section  did  not 
apply  wbere  tbe  defendant  bad  removed  from  tbe 
state  before  be  made  tbe  contract  sued  on. 

Wbere  tbere  is  no  evidence  tbat  tbe  defendant 
was  ever  a  resident  of  tbls  state,  nor  tbat  sbe  in 
departing  tberefrom  intended  to  obstruct  or  did 
obstruct  tbe  prosecution  of  any  suit  asrainst  ber,  tbe 
effect  of  tbe  statute  of  limitations  was  not  avoided 
by  sec.  2938  of  tbe  Code,  wblcb  provides  tbat  wbere 
a  person  by  leaving-  tbe  state  or  by  any  otber  indi- 
rect way  obstructs  tbe  prosecution  of  a  rierbt  tbe 
time  of  sucb  obstruction  sball  not  be  computed  in 
considerinff  tbe  effect  of  tbe  statute  of  limitations. 
Lovett  V.  Perry,  98  Va.  604,  87  S.  E.  Rep.  88. 

5«me— Residence  In  SUto.— If  a  person  residing  In 
anotber  state,  makes  bis  borne  in  tbis  state,  and 
thereafter  departs  from,  and  continaes  to  reside 
out  of  tbe  state,  be  will  be  considered  as  a  person, 
"wbo  before  tbe  action  accrued,  resided  in  tbis 
state."  and  wbo  by  bis  departure  and  residence  out 
of  it  bas  obstructed  tbe  payee  in  tbe  prosecution  of 
bis  rifirbt  of  action  on  sucb  note,  durlnr  sucb  ab- 
sence from  tbis  state.  Hefflebower  v.  Detrick,  27  W. 
Va.  16. 

5anie— Preliminary  Suits.— Section  80,  cb.  146,  of  tbe 
Code  of  1878,  wblcb  suspends  tbe  operation  of  tbe 
statute  if  tbe  defendant  leaves  tbe  state,  or  by 
other  indirect  ways  or  means,  obstructs  tbe  prose- 
cution of  tbe  action,  does  not  apply  to  a  case  when 
tbe  obstruction  was  to  suits  wblcb  were  neces- 
sary preliminaries  to  tbe  suit  in  which  tbe  statute 
was  pleaded.    Bickle  v.  Cbrisman.  76  Va.  678. 

14.  HAPPENING  OF  SUBSEQUENT  EVENT. 

Rale  Stated.— When  a  riffht  of  action  accrues  to  a 
parly  who  is  capable  of  suinsr,  the  statute  of  limita- 
tions beerlns  to  run,  unless  this  is  prevented  by  the 
case  comiUiT  within  some  exception  to  the  statute, 
and  after  tbe  runniuff  of  tbe  statute  bas  com- 
menced, It  cannot  be  stopped  by  the  happening  of 
any  subsequent  event  or  disability,  sucb  as  death, 
want  of  personal  representation,  coverture,  in- 
fancy, or  any  otber  disability.  Handy  v.  Smith,  80 
W.  Va.  195, 3  S.  E.  Rep.  604:  Harsbbersrer  v.  Alflrer.  81 
Gratt  53;  Pace  v.  Ficklln,  76  Va.  292:  Rowan  v. 
Cbenowetb.  49  W.  Va.  287,  38  S.  E.  Rep.  544:  Mynes 
V.  Mynes,  47  W.  Va.  681,  85  S.  E.  Rep.  986;  Caperton 
V.  Gresrory,  11  Gratt  505;  Jones  v.  Lemon,  96  W.  Va. 
685:  Parsons  v.  McCracken.  9  Leifirb  495;  Blackwell 
V.  BrafiTit,  78  Va.  529:  Fitzhu^b  v.  Anderson,  2  H.  & 
M.  289. 

Thus  it  is  well  settled  that  when  tbe  statute  of 
limitations  has  befirun  to  run  in  tbe  lifetime  of  the 
ancestor,  it  will  not  cease  to  run  asrainst  bis  infant 


heirs,  unless  so  specially  provided  by  statute,  llcfk 
ritt  v.  Huflrhes,  86  W.  Va.  866. 15  S.  E.  Sep.  56:  Wll> 
sons  V.  Harper,  25  W.  Va.  182  :  Caperton  v.  Orefocfi 
11  Gratt  505. 

And  if,  after  tbe  riffht  of  action  has  accrued  u< 
tbe  statute  of  limitations  bas  besran  to  mm  aa 
ousted  co-tenant  dies,  leaving  infant  heirs,  die 
statute  continues  to  run,  and  their  rirhts  ut 
barred,  notwithstandlnff  their  disability,  in  tkc 
same  number  of  years  as  would  bar  tbeir  ancestoc 
They  do  not  inherit  tbe  land,  but  a  mere  limitefl 
rierbt  of  action,  with  days  already  numbered :  aal 
unless  they  or  tbeir  friends  take  tbe  necessaxr 
lefiral  steps  to  save  the  satie  within  tbe  periol 
fixed  by  statute,  their  riffht  of  action  la  forever  lost 
Talbott  V.  Woodford,  48  W.  Va.  449.  87  S.  E.  ReixOH 

Unless  there  is  an  express  saving  in  tbe  statute 
of  limitations,  no  person  will  come  within  Its  excep- 
tions, and  the  prescribed  limitations  will  operaie 
aerainst  persons  under  disabilities  as  well  asothexs; 
and  tbe  express  exceptions  refer  only  to  such  disip 
bllilies  as  exist  at  the  time  tbe  rirht  of  action  lint 
accrued :  for  while,  if  several  disabilities  eztal 
tog-ether  at  tbat  time,  the  statute  will  only  begio  to 
run  at  tbe  cessation  of  tbe  last  of  them,  yet  u  a 
second  disability  occur  after  those  then  exfstiv 
have  ceased,  it  cannot  be  pleaded  :  for  it  is  the  set* 
tied  law  that  when  tbe  statute  bas  once  begun  tt 
run  no  subsequent  event  will  interrupt  it  Jones  t. 
Lemon,  26  W.  Va.  629. 

16.  MERGING  CAUSE  OF  ACTION.— A  perMDal 
judgment  upon  any  cause  of  action  merges  an! 
ends  tbat  cause  of  action,  and  thereafter  the  stat- 
ute of  limitations  runs  against  tbe  judgment 
Fisher  v.  Hartley,  48  W.  Va.  888,  87  S.  E.  RepiBm 

A  decree  agralnst  an  absent  debtor  merges  tbe 
original  cause  of  action  and  repels  tbe  statute  of 
limitations,  except  so  far  as  the  statute  may  appir 
to  a  judgrment  or  decree.  Rootes  ▼.  Tompkins,! 
Gratt  96. 

16.  VOID  LEGAL.  PROCEEDINGS.- Ad  attacl- 
ment  in  equity  was  instituted  in  Vircinia  In  JnlTi 
1861,  agrainst  a  nonresident  debtor  in  tbestateofNew 
York,  and  a  ffamlsbee,  resident  in  Virginia.  Ser^ 
ice  of  process  was  made  on  the  latter,  and  an  order 
of  publication  was  made  against  tbe  former.  Ike 
subject  of  tbe  action  was  within  tbe  five-year  Ual* 
tation  of  tbe  Virginia  statute.  The  nonresident 
debtor  was  brought  in  tbe  case  by  an  amendmest 
in  1879,  and  interposed  tbe  plea  of  tbe  statnte  of 
limitations.  It  was  held,  that  proceedings  against 
him  beluff  void  did  not  suspend  the  running  of  tbe 
statute.  Dorr  v.  Rohr,  82  Va.  8N.  See  la  '*UOl 
Proceedings,"  ii^fra, 

17.  STATUTORY  PROVISIONS. -Va.  Code,  sec. 
2984,  authorizing  a  new  "action**  within  a  year  alter 
abatement  of  a  former  action  seasonably  ooa* 
menced.  or  reversal  of  a  judfirment  on  a  grround  not 
precluding  a  new  trial  for  the  same  cause,  notwltb- 
standing  the  bar  of  limitation  in  the  meantime, does 
not  apply  to  equitable  proceedingrs.  Dawes  v.  Kev 
York,  etc.,  R.  Co.,  96  Va.  788,  88  S.  E.  Rep.  778. 

Persons  claiming'  rlsrhts  of  personal  property,  be* 
ing  under  disability  of  infancy  or  coverture  wh« 
tbeir  rights  accrue,  may  prosecute  any  remedy  in 
equity  they  are  entitled  to  by  proekHn  ami,  at  any 
time  while  tbe  disability  continues,  no  matter  bo*^ 
lonfir ;  or,  in  their  proper  persons,  within  five  yean 
tbe  disability  removed  ;  the  lifirht  to  snch  remedy 
after  beiuff  within  the  saving  of  the  statute  of  limi- 
tations. 1  Rev.  Code,  cb.  128,  sec.  12:  Hansford  r. 
Elliott.  9  Lelgrb  79. 
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I  In  an  action  asalnst  the  maker  and  surety  on  a 
'joint  and  several  note,  brong-ht  by  tbe  admlnis- 
Itrator  of  tbe  payee,  it  appeared  that  the  payee  conld 
IkaTe  taken  the  saitors'  test  oath,  prescribed  by  Acts 
1 1MB.  ch.  lae.  sec.  27,  and  that  the  maker  could  take  the 
I  oath,  but  the  surety  could  not,  it  was  held  that  as  to 
[the  surety  in  such  joint  action  the  Acts  of  1872,  p.  76, 
I  extended  the  five-year  limitation.  Keller  v.  Mc- 
iBnlfman,  15  W.  Va.  6^. 

'  Section  8677  of  the  Code  of  1887.  which  prescribes 
jthe  limitation  of  the  ricrtat  to  ls.Hue  executions  on  a 
Judgment,  and  to  hTiugseire/aeias  or  action  thereon, 
vroTides  that  "in  computinff  time  under  this  section 
;  there  shall,  as  to  writs  of  JUri  facias,  be  omitted  from 
I  tach  computation  the  time  elapsed  between  the  1st 
■  day  of  January,  1800,  and  the  29th  day  of  March.  1871." 
nils  section  as  to  the  quoted  clause  was  construed 
In  Fadeley  y.  Williams,  06  Va.  897.  81  S.  E.  Rep.  515, 
flot  to  apply  to  writs  of  scire  facias. 

In  computiner  time  under  the  statute  of  limita- 
tions, a  period  of  one  year  from  the  qualification  of 
the  peiBonal  representative  of  a  person  for  whose 
!  benefit  an  action  is  brought  in  the  name  of  another 
:  cannot  be  excluded,  since  such  person  is  not  a  party 
to  the  record.  Acts  1887-88,  pp.  845HI;  Fadeley  v. 
miUams.  06  Va.  807,  81  S.  E.  Sep.  516. 

In  ejectment  the  fact  that  the  plaintiff  had  always 
:  claimed  the  land  in  controversy,  and  had  not 
brought  suit  therefor  because  of  his  poverty,  does 
not  operate  to  suspend  the  operation  of  the  statute. 
Section  2016  of  the  Code  says :  "No  continual,  or 
other  claim  upon  or  near  any  land  shall  preserve 
any  right  of  making  an  entry  or  bringing  an  ac- 
tion." Voight  V.  Raby,  90  Va.  799, 20  S.  E.  Rep.  824. 
18.  LEGAL  PROCEEDINGS, 
a.  VEsmnsQ  Suits  in  Gsneral. 
StOt  to  Enforce  Mechanic's  Lien.— Where  a  sub-con- 
tractor brings  suit  to  enforce  a  duly  recorded  me- 
chanic's lien,  and  makes  the  general  contractor  a 
defendant,  and  properly  alleges  the  recorded  lien 
in  the  bill,  the  act  of  limitation  is  stopped,  not  only 
as  to  the  lien  of  the  plaintiff,  but  also  as  to  the 
general  contractor's  lien,  and  all  claiming  as  con- 
tractors nnder  him,  and  also  suspends  any  suit  by 
iBb-contractors.  instituted  during  the  pendency  of 
his  suit.  SpiUer  v.  Wells,  96  Va.  566, 83  S.  E.  Rep.  46. 
Adariniotntlon  5alt.~Wheu  an  administrator  oi 
executor  sues  in  equity  to  convene  the  creditors  of 
tbe  estate  and  administer  the  assets  for  their  bene- 
fit, the  statute  of  limitations  stops  running  against 
their  debts  at  the  commencement  of  the  suit. 
Rowan  v.  Chenoweth,  49  W.  Va.  287,  88  S.  £.  Rep.  544. 
Salt  for  Different  Property.— An  executor  having 
delivered  certain  slaves  to  legatees  as  their  prop- 
erty under  the  will,  a  subsequent  action  of  detinue 
against  him,  for  otber  slaves  which  the  testator 
held  in  the  same  right  is  not  sufficient,  though  pros- 
ecuted to  a  Judgment,  to  prevent  the  act  of  limita- 
tions from  running,  both  at  law  and  In  equity,  in 
favor  of  the  legatees.    Spotswood  v.  Dandridge,  4 

tt»  ct  Bf.  139. 
Ward  Delayed  by  Salt  against  Representative   of 

Qnardfam.— The  statute  of  limitations  does  not  apply 
to  a  suit  by  a  ward  after  becoming  of  age  against 
the  surety  of  his  guardian,  where  the  ward  was  de- 
layed for  more  than  ten  years  by  the  pendency  of  a 
:  nit  against  the  administratrix  of  the  gaardian. 
Roberts  v.  Colvin.  8  Gratt.  858. 

GlaiHi  Pending  befo^  Supervisors.— Where  a  party 
presents  his  claim  against  a  county  to  the  board  of 
SQpervisors  within  the  time  limited  by  statute,  and 
they  decline  to  take  it  up  and  adjourn,  and  no  entry 


is  made  of  it  until  a  subsequent  meeting  of  the 
board,  after  the  time  of  limitation,  the  statute  will 
not  be  allowed  to  bar  the  claim.  Dinwiddle  County 
V.  Stuart,  28  Gratt  686. 

Salt  Pending  from  Beginning  of  Transaction.— The 
statute  of  limitations  does  not  run  to  bar  an  order 
of  restitution  in  a  cause  which  has  been  pending 
from  the  beginning  of  the  transaction  to  the  enter- 
ing of  the  decree  complained  of.  Keck  v.  Allender, 
42  W.  Va  420.  96  S.  £.  Rep.  487. 

b.  Suit  in  Another  Statb.— In  a  suit  by  an  ad- 
ministrator and  widow  of  a  decedent  brought  in 
Virginia  against  his  heirs,  to  sell  lands  to  pay  debts 
and  satisfy  the  widow's  dower,  wherein  the  debts 
are  decreed  against  the  decedent's  estate  and  sub- 
jecting its  assets,  such  decree  will  not  save  such 
debts  from  the  statute  of  limitations  for  the  pur- 
ix>8es  of  a  suit  prosecuted  in  West  Virginia  against 
lands  there.  Hull  v.  Hull.  86  W.  Va.  156,  IS  S.  E.  Rep. 
40. 

c  SBT-OrFS.— In  Hurst  v.  Hite,  20  W.  Va.  183,  the 
statute  of  limitations  did  not  cease  to  run  against 
the  offsets  of  the  defendant  respectively,  until  the 
time  the  defendant's  answer  and  account  of  offsets 
were  filed  in  the  cause.  Sec.  0,  ch.  1S6,  W.  Va.  Code 
1869.  See  Rowan  v.  Chenoweth,  49  W.  Va.  287,  88 
S.  E.  Rep.  544. 

d.  ExscnrioNS. 

Voidable  Executions  Effective.— The  issuance  of  an 
execution  on  a  Judgment  contrary  to  an  agreement 
of  the  parties  entered  of  record,  is  voidable  and 
not  void,  and  is  effectual  to  prolong  the  life  of  the 
Judgment  and  protect  it  from  the  operation  of  the 
statute  of  limitations.  Fulkerson  v.  Taylor,  lOO 
Va.  — ,  8  Va.  Law  Reg.  256. 

e.  Injunctions.— The  statute  of  limitations  to 
Judgments  does  not  run  while  an  injunction  to  the 
Judgment  is  pending.  Hutsonpiller  v.  Stover,  12 
Gratt  579.  See  monographic  notes  on  "Judgments'* 
appended  to  Smith  v.  Charlton,  7  Gratt.  425,  and 
"Injunctions"  appended  to  Clay  tor  v.  Anthony,  15 
Gratt  518. 

The  pendency  of  an  injunction  suit  which  pre- 
vents the  enforcement  of  a  right  of  action,  will 
suspend  the  running  of  the  statute  of  limitations 
against  the  claim.    Braxton  v.  Harrison.  11  Gratt  8a 

Against  Sale  of  Exocator*8  Land  nnder  Decree.— 
Before  ten  years  had  expired  from  the  date  of  a 
decree  against  an  executor,  an  injunction  was 
awarded  against  the  sale  of  the  executor's  place, 
but  the  decree  was  not  assailed,  nor  the  issuance  of 
an  execution  thereon  affected.  This  was  held  to  be 
no  such  suspension  as  would  permit  revival  after 
the  lapse  of  ten  years  under  sec.  13,  of  ch.  182,  of 
Code  of  1878.  Series  v.  Cromer,  88  Va.  426.  13  S.  E. 
Rep.  859. 

f.  Amindxents. 

Oeneral  Rale.— When  an  amendment  to  a  bill  or 
declaration  is  properly  allowed,  so  far  as  regards 
the  statute  of  limitations,  it  will  have  the  same 
effect  as  if  it  had  been  originally  filed  in  the 
amended  form  at  the  commencement  of  the  suit  or 
action,  and  a  cause  not  tben  barred  will  not  be 
treated  as  barred  at  the  time  of  the  amendment  by 
reason  of  such  amendment  Kutan  v.  Brownfield, 
34  W.  Va.  262,  12  S.  E.  Rep.  519;  Lamb  v.  Cecil,  28  W. 
Va.  653.  See  monographic  notes  on  "Amendments" 
appended  to  Snead  v.  Coleman,  7  Gratt  300.  and 
"Amended  Bills"  appended  to  Belton  v.  Apperson, 
26  Gratt  307. 

Action  on  Insarance  Policy.— In  an  action  on  a  pol- 
icy of  fire  insurance,  an  amended  declaration  may 
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be  filed  claimlnir  larger  damaffes.  or  on  additional 
property,  under  the  same  poUcy  by  the  same  fire. 
Where  such  amendment  is  made,  the  time  as  to  the 
larfirer  claim  made  by  the  amendment,  whether 
under  the  statute  of  limitations  or  under  a  clause 
of  the  policy  fixing  a  limitation  for  action  under  it 
will  stop  runniufiT  at  the  commencement  of  the  suit, 
and  not  continue  to  the  Aling  of  the  amended  decla- 
ration. Bentley  v.  Standard  Fire  Ins.  Co.,  40  W.  Va. 
729.  28  S.  £.  Rep.  584. 

Action  on  Penal  Statute.— The  plaintiff  in  an  action 
on  a  penal  statute  more  than  a  year  after  the  cause 
of  action  accrued,  was  allowed  to  amend  his  decla- 
ration, whereupon  the  defendant  pleaded  that  the 
plaintiff  ouffht  not  to  maintain  his  action  because  It 
did  not  accrue  within  one  year,  or  before  he  filed 
his  amended  declaration.  It  was  held  that  under 
the  law  in  force  in  West  Viririnia  on  the  0th  of 
March.  1860.  in  such  case  the  statute  of  limitations 
did  not  run  in  favor  of  the  defendant  up  to  the 
time  of  the  fllinir  of  the  amended  declaration,  but 
only  until  the  commencement  of  the  suit  that  is 
the  issuing  of  the  original  writ.  Hart  y.  Baltimore, 
etc..  R.  Co..  6  W.  Va.  880. 

g.  Ldiitatton  Ckases  on  CoMMSNCKMBirr  OF  Ac- 
tion. 

When  Action  Begins.— An  action  besrins  with  the 
issuance  of  the  summons  to  answer  the  declara- 
tion, and  therefore  the  statute  of  limitations  ceases 
to  run  at  the  date  of  the  issuance  of  the  summons. 
Lawrence  v.  Wlnifrede  Coal  Co.,  48  W.  Va.  180,  85  S. 
E.  Rep.  025;  Jones  v.  Jincey,  0  Qratt.  708. 

Same— Prom  Date  of  SummoBf .— A  suit  to  enforce  a 
mechanic's  lien,  in  which  summons  was  issued,  but 
not  served  within  six  months  from  the  recordation 
of  the  Hen,  is  not  barred  by  the  statute,  as  the  suit 
begins  from  the  date  of  the  summons,  not  from  its 
service.  U.  S.  Blowpipe  Co.  v.  Spencer.  46  W.  Va. 
COO,  83  S.  E.  Rep.  842. 

Saffle-Oiiffinal  Writ  Quashed.— The  suing  out  of  a 
writ  Is  the  commencement  of  an  action,  and  where 
the  original  writ  is  quashed  and  a  new  writ  is  or- 
dered, the  commencement  of  the  action,  so  far  as 
the  act  of  limitations  is  concerned,  begins  with  the 
issuing  of  the  new  writ.  Noell  v.  Noell,  08  Va.  488, 26 
S.  E.  Rep.  242. 

Same— Petition— Date  of  Piling.- Where  one  lien 
creditor  flies  his  petition  by  leave  of  court  In  a  suit 
brought  by  another  lien  creditor  against  their  com- 
mon debtor,  the  statute  of  limitations  ceases  to  run 
against  the  debt  of  such  petitioner  at  the  time  he 
flies  his  petition,  and  not  at  the  time  when  the  proc- 
ess to  answer  it  is  served  on  the  defendant  Jack- 
son V.  Hull.  21  W.  Va.  601. 

Court  of  Appeals— Order  for  Snpenodeas.— The  order 
of  a  judge  of  the  court  of  appeals  for  a  writ  of  su- 
persedeas, is  the  true  commencement  for  the  pro- 
ceedings in  that  court,  and  therefore  if  it  be  within 
flve  years  from  the  date  of  the  Judgment  complained 
of,  although  the  writ  is  not  taken  out  until  flve  years 
have  elapsed,  it  will  be  In  time.  Overstreet  v.  Mar- 
shall. 8  Call  102. 

Effect  of  Void  Process.— A  summons  commencing  a 
suit,  which  is  void  because  it  has  a  wrong  return 
day,  is  nevertheless  effective  lo  bring  into  existence 
a  suit,  such  that  its  dismissal  by  the  court  for  that 
cause  will  give  one  year  after  its  dismissal  for  a 
new  suit  under  the  statute  of  limitations.  Ketter- 
man  v.  Dry  Pork  R.  Co.,  48  W.  Va.  606,  37  S.  E.  Rep. 
683. 

Suit  to  Enforce  Contract  for  Sale  of  Land  Not  Proc- 
ess to  Suspend  Executions.- A  suit  to  enforce  a  con- 


tract for  the  sale  of  a  judgment  debtor's  land, 
not  such  legal  process,  as  under  Code  of  1878.  ch. 
sec.  18.  suspends  the  right  of  the  judgment  credit 
to  sue  out  executions,  and  stops  the  statute  of 
tations  against  such  j  udgments.    Straus  t.  Bodekeri 
86  Va.  648. 10  S.  E.  Rep.  670. 

h.  DisMissAii,  Nonsuit  ob  Failttbb  of  Acnov. 
A  suit  brought  by  a  judgment  creditor  to  enfoi 
satisfaction  of  his  judgment,  suspends  the 
tion  of  the  statute  of  limitations  during  its  pend^ 
ency.    But  if  it  is  dismissed  without  satisfaction 
the  judgment,  it  will  not  prevent  the  bar  of  tbc 
statute  to  another  suit  brought  after  its  dismi 
Braxton  v.  Wood,  4  Gratt.  25. 

Failure  to  File  Declaration.— A  suit  begun  by  tM 
Issuance  of  a  summons,  and  dismissed  at 
for  the  mere  failure  of  the  plaintiff  to  file  his  decUf 
ration,  will  not  save  his  second  suit  for  the  sum 
cause  of  action,  brought  within  one  year  after 
dismissal,  from  the  statute  of  limitations.  Sec. 
ch.  104.  Code  of  1801;  Lawrence  v.  Winifrede 
Co.,  48  W.  Va.  ISO,  86  S.  E.  Rep.  026. 

Adequate  Remedy  at  Law.— If  a  bill  in  chancenr 
dismissed  upon  the  ground  that  plalntlfPs  claim 
exclusively  cognizable  at  law,  he  cannot  plead 
pendency  of  such  suit  in  chancery  to  prevent 
act  of  limitations  from  being  a  bar  to  his  snl 
quent  recovery  at  law.   Oray  v.  Berryman.  4  Mi 
181. 

No  Hand  to  Receive  Fund.- Where  a  suit  is  brongM 
and  decided  In  1888,  but  retaine.d  on  the  docket  on( 
1867,  because  there  was  no  hand  to  receive  the 
when  it  is  dismissed  with  leave  to  reinstate  tt< 
motion  of  any  person  interested,  and  it  is  retnstat 
in  1878,  and  a  supplementary  suit  is  brought,  thi 
latter  is  deemed  a  continuation  of  the  f onber  as  i 
questions  arising  under  the  statute  of  limitatic 
Sharpe  v.  Rockwood,  78  Va.  94^ 

Want  of  Formality.— It  is  no  answer  to  the  bar 
up  by  the  plea  of  the  act  of  limitations,  that  thi 
plaintiff  sued  out  a  writ  for  the  same  cause  of  act 
within  the  time  prescribed  by  the  act,  which  wrll 
was  executed  and  returned,  and  went  off  the  dc 
for  want  of  formality.    Callis  v.  Waddy,  2  Mnnf.  Ill 

Nonsuit  on  Plaintiffs  Motion.— Where  an  action 
brought  within  the  statutory  period,  and  after  tlu 
expiration  of  that  period,  the  plaintiff  is  nonsuit 
upon  his  own  motion,  the  statute  of  limitations  is  Hi 
bar  to  another  action  for  the  same  cause.    Mannell 
V.  Norfolk,  etc.,  R.  Co..  00  Va.  188,  87  S.  E.  Rep.  967, 
See  Braxton  v.  Wood,  4  Gratt.  25. 

The  operation  of  the  statute  to  bar  aludgmentl 
obtained  against  a  testator  in  his  lifetime,  will  d( 
be  prevented  by  scire  facifu  sued  out  within  flT^I 
years  from  the  qualiflcation  of  the  personal  rei>rti 
sentative  on  which  the  latter  suffered  a  nonsuit.] 
Peyton  v.  Carr,  1  Rand.  486. 

Unsuccessful  Action  of  Ejectment.— An  unsucceasfi 
action  of  ejectment  makes  no  change  in  the 
sionof  land,  and  consequently  does  not  stop  the 
running  of  the  statute   of  limitations.  Nelson  n 
Triplelt,  00  Va.  421,  80  S.  E.  Rep.  150. 

Distress  Warrant  Unexecuted.— The  contention  thai 
the  issuing  of  a  distress  warrant  fifteen  years  pric 
to  the  institution  of  the  suit,  which  warrant 
returned  unexecuted,  and  which  remained  filed  inl 
the  clerk's  ofllce.  without  vitality  or  effect  until  suit 
was  instituted,  would  operate  to  suspend  the  nui'«| 
ning  of  the  statute,  was  held  unsupported  by 
ciple  or  authority  in  Ash  by  v.  Bell.  80  Va.  811. 
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Vin.  ACKNOWLBDQMBNT,    NEW    PROM13B    AND 

PACT  PAYHENT. 

1.  ACKNOWLEDGMENT  AND  NEW  PROMISE, 
a.  OKNBBAI.  PBJNCIPL.B8  AND  RULBS. 

Statement  of  Rule.— An  acknowledgment  in  writ- 
ing. U)  operate  as  a  new  promise  to  remove  tbe  bar 
of  the  statute  of  limitations,  must  be  a  clear  and 
definite  acknowledgment  of  a  precise  sum,  plainly 
importing  a  willingness  and  liability  to  pay.  not  in 
any  wise  conditional,  nor  by  way  of  promise  or  at- 
tempt at  settlement.  Stiles  v.  Laurel  Fork  Oil  & 
Coal  Go..  47  W.  Va.  838.  35  S.  E.  Rep.  086:  Jackson  v. 
Hull.  «1  W.  Va.  601;  BeU  v.  Crawford,  8  GratL  110; 
Aylett  V.  Robinson,  0  Leigb  46:  Abrahams  ▼.  Swann. 
18  W.  Va-  274:  Qnarrler  v.  Quarrier,  86  W.  Va.  810, 15 
S.E.Rep.156:  Sutton  v.  Burruss,  9  Leigb  881;  Switzer 
Y.  NoffHinger.  82  Va.  528;  Coles  t.  Martin,  90  Va.  228, 
S7  S.  £.  Rep.  907;  Stansbury  ▼.  Stansbury,  90  W. 
Va28. 

If  tbe  new  promise  is  to  be  raised  by  implication 
of  law  from  sucb  acknowledgment,  there  must'  be 
an  unqualified  acknowledgment  of  a  subsisting 
debt,  which  the  party  is  liable  and  willing  to  pay. 
Abrahams  v.  Swann,  18  W.  Va.  274;  Jackson  v.  Hull, 
21  W.  Va.  601:  Bell  v.  Crawford.  8  Or  a  tt  110;  Aylett 
T.Robinson,  9 Leigh 46;  Coles  ▼.  Martin,  99  Va.  223, 
37  S.  £.  Rep.  907;  Sutton  ▼.  Burruss.  9  Leigh  881; 
Switzer  T.  Noffsinger,  82  Va.  528. 

Cooditloas.— If  the  acknowledgment  or  new  prom- 
ise be  coupled  with  any  terms  or  conditions,  they 
most  be  proven  to  have  been  performed,  or  else  no 
recovery  can  be  had.  Stansbury  v.  Stansbury,  20 
W.Va-23;  Jackson  v.  Hull,  21  W.  Va.  601;  Bell  v. 
Crawford,  8  Gratt  110;  Aylett  v.  Robinson,  9  Leigh 
46:  Farmers'  Bank  v.  Clarke,  4  Leigh  608. 

In  an  action  of  debt  on  a  promissory  note  negoti- 
able at  a  bank  by  the  holders  against  the  indorser, 
tbe  latter  pleads  the  general  issue  with  leave  to 
give  the  statute  the  limitations  in  evidence.  At  the 
trial  the  plaintiffs  prove  a  conditional  promise  by 
tbe  iDdorser  to  pay  the  debt  within  the  period  of 
limitations.  Such  conditional  promise  does  not 
suffice  to  take  the  case  out  of  the  statute,  unless 
performance  of  the  condition  be  shown.  Farmers* 
Bank  v.  Clarke.  4  Leigh  608. 

Promise  "to  Settle"— Acknowledgment  of  Debt.— 
Tbnsa  promise  to  settle,  or  an  acknowledgment 
that  something  is  due,  but  mentioning  no  certain 
amount,  although  in  writing,  will  not  remove  the 
bar  of  the  statute  of  limitations.  Bell  v.  Crawford, 
SOratL  110;  Aylett  v.  Robinson.  9  Leigh  45;  Sutton 
V.  Burruss,  9  Leigh  881.  See  also.  Dingnid  v.  School- 
field,  SS  Oratt  806:  Horner  v.  Speed,  2  Pat  &  H.  643; 
Switzer  v.  Noffsinger.  82  Va.  528;  Gover  v.  Chamber- 
lain, 88  Va.  287,  5  S.  E.  Rep.  174;  Rowe  v.  Marchant, 
86  Va.  182,  9  S.  £.  Rep.  995;  Coles  v.  Martin,  99  Va.  288, 
27  &  £.  Rep.  907:  Abrahams  v.  Swann,  18  W.  Va.  280: 
Quarrier  v.  Quarrier.  86  W.  Va.  817,  15  S.  E.  Rep.  156; 
Tazewell  v.  WhitUe,  18  Gratt.  329,  and  note. 

United  States  Supreme  Court  Rule.— The  doctrine  is 
laid  down  by  the  supreme  court  of  the  United 
States  in  the  leading  case  of  Bell  v.  Morrison,  1  Pet 
351,  that  to  remove  the  bar  of  the  statute  of  limita- 
tions by  a  new  promise,  it  must  be  determinate 
and  unequivocal;  and  to  imply  a  promise  from  a 
•ubsequent  acknowledgment,  the  acknowledgment 
must  be  an  unqualified  admission  of  an  existing 
debt  which  tbe  party  is  liable  for  and  willing  to 
pay.  This  rule  has  been  repeatedly  recognized  by 
the  Virginia  court.  Switzer  v.  Noffsinger,  82  Va. 
518:  BeU  v.  Crawford.  8  Gratt  110. 

b.  What  Constitutbs. 


Promise  ••to  Settle."— It  requires  a  promise  to  pay, 
or  such  an  acknowledgment  in  writing  that  a 
promise  to  pay  may  be  implied  from  it  to  take  a 
debt  out  of  the  statute  of  limitations,  and  It  is  well 
settled  that  a  promise  merely  *'to  settle"  is  not 
sufficient  Gover  v.  Chamberlain,  88  Va.  286,  5  S.  £. 
Rep.  174;  Aylett  v.  Robinson,  9  Leigh  45;  Bell  v. 
Crawford,  8  Gratt  ua  See  "A.  General  Principles 
and  Rules,"  supra. 

An  acknowledgment  by  the  defendant  that  the 
items  in  the  plaintiff*s  account  are  Just  but  that 
he  had  some  offsets  thereto,  and  a  subsequent 
promise  ''to  settle"  all  differences  and  accounts 
fairly,  and  not  to  take  advantage  of  the  statute  of 
limitations,  is  not  sufficient  to  remove  the  bar  of 
the  statute.  Sutton  v.  Burruss,  9  Leigh  881,  88  Am. 
Dec.  246. 

Where  a  testator  said,  "I  am  too  unwell  to  do  busi- 
ness now,  but  when  I  am  better  I  will  settle  your 
accounts."  these  words  were  held  not  to  import 
such  promise  to  pay  or  acknowledgment  of  the  debt 
as  would  take  the  case  out  of  the  statute  of  limlta* 
tlons.    Aylett  v.  Robinson,  9  Leigh  45i. 

The  fact  that  the  defendants  had  in  writing 
referred  to  a  "settlement,"  and  one  had  written  to 
one  of  the  plaintiffs  desiring  and  proposing  a  settle- 
ment, does  not  amount  to  such  a  promise  as  to  pre- 
vent the  bar  of  the  statute.  Pendleton  v.  Whiting, 
Wythe  88. 

Undelivered  Writing.— An  undelivered  writing  or 
due  bill,  found  among  a  supposed  debtor^s  papers 
after  his  death,  is  not  a  sufficient  acknowledgment 
to  prevent  the  bar  of  the  statute  of  limitations. 
Cann  v.  Cann,  40  W.  Va.  138,  20  S.  E.  Rep.  910. 

Entries  by  Pnrty.— Mere  entries  by  a  party  in  his 
own  book  of  accounts  will  not  operate  as  an 
acknowledgment  to  take  a  demand  out  of  the 
statute  of  limitations.  Stiles  v.  Laurel  Fork  Oil  & 
Coal  Co.,  47  W.  Va.  838,  85  S.  E.  Rep.  986. 

Deposition.— A  deposition  of  a  maker  of  a  note 
given  and  signed  by  him,  in  a  case  in  which  the 
obligee  was  not  a  party,  for  the  purpose  of  obtain- 
ing a  credit  for  it  as  to  be  paid  by  him,  and  for 
which  he  was  allowed  such  a  credit  in  that  case,  is 
such  an  acknowledgment  of  the  debt  by  him  as 
will  defeat  the  plea  of  the  statute  of  limitations  in 
an  action  on  the  note  by  the  obligee  against  him. 
Dingnid  v.  Schoolfleld,  32  Gratt  803. 

Statement  of  Account.— No  statement  of  account 
can  have  the  effect  of  stopping  the  running  of  the 
statute  of  limitations  upon  the  items  of  account 
which  are  included  in  the  account  stated,  and  which 
will  otherwise  be  barred,  unless  there  be  a  writing 
signed  by  the  party  to  be  charged,  or  his  agent  ex- 
pressly promising  to  pay  the  balance  thus  ascer- 
tained to  be  due,  or  in  which  there  is  such  an 
acknowledgment  of  the  liability  that  a  promise  of 
payment  may  be  inferred  therefrom.  Magarity  v. 
Shipman.  93  Va.  64.  24  S.  E.  Rep.  466. 

Same— Not  Signed.— A  stated  account  not  signed  by 
the  parties  will  not  operate  as  an  acknowledgment 
to  take  the  demand  out  of  the  statute  of  limitations. 
Stiles  V.  Laurel  Fork  Oil  &  Coal  Co.,  47  W.  Va.  838,  85 
S.  E.  Rep.  986. 

Acknowledgment  of  Destruction  of  Bonds  by  Obligor. 
—The  obligor  and  obligee  of  bonds,  which  were 
barred  by  tbe  statute  of  limitations,  resided  to- 
gether, and  the  obligor  supposing  tbe  obligee  in 
extremis,  took  the  bonds  and  destroyed  them. 
When  the  obligee  recovered  the  obligor  acknowl- 
edged that  he  had  destroyed  the  bonds  and  that 
they  were  unpaid  and  stated  their  amounts.    It  was 
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held  tliat  sucb  acknowledgrment  Implied  a  promise 
to  pay  the  bond.  Rowe  y.  Marcbant,  86  Va.  177.  0  S. 
E.  Rep.  096. 

PrwniM  of  Personal  Representative.— In  West  Vir- 
flrinia  tbe  administrator  by  bis  verbal  promise  can 
no  more  prolonsr  tbe  vitality  of  a  debt  of  bis  dece- 
dent, not  yet  barred,  beyond  the  limit  of  the  statu- 
tory bar.  than  he  can  revive  a  debt  already  barred; 
neither  has  he  any  option  about  protectlnir  the  es- 
tate by  interposing  the  statute  of  limitations  when 
applicable.  Van  Winkle  v,  Blackford,  83  W.  Va.  678, 
11  S.  E.  Rep.  2& 

In  Virginia  a  debt  which  is  barred  by  the  statute 
of  limitations  at  the  death  of  the  debtor  cannot  be 
revived  by  the  promise  of  the  personal  representa- 
tive to  pay  it  Seiff  v.  Acord,  21  Qratt.  806:  Brown 
V.  Rice,  96  Gratt.  473;  Brown  v.  Rice,  76  Va.  660; 
Smith  V.  Pattie,  81  Va.  668;  Switzer  v.  Noffsinfirer,  82 
Va.  804. 

AdmlAslon  by  Representative.— Where  there  are 
two  joint  executors  or  administrators,  to  one  of 
whom  the  deceased  was  indebted  in  his  lifetime  for 
money  loaned  so  lonir  before  his  death,  that  when 
he  died  It  was  barred  by  the  statute,  the  debt  can- 
not be  revived  by  the  admission  of  the  other  admin- 
istrator or  executor  that  the  money  had  been 
loaned  and  was  due.    Seig  v.  Acord,  21  Gratt  366. 

An  administrator  cannot  by  the  acknowledmnent 
in  the  pleadinir  of  a  debt  against  his  decedent 
which  is  barred  by  the  statute  of  limitations,  or  in 
any  other  way,  remove  the  bar  of  the  statute. 
Stiles  V.  Laurel,  etc..  Coal  Co..  47  W.  Va.  888,  86  S.  E. 
Rep.  086. 

Charge  in  WUL— A  charge  in  a  will  for  payment  of 
debts  will  not  revive  a  debt  barred  by  the  statute 
at  the  death  of  the  testator.  Jackson  v.  Hull.  91  W. 
Va.  601.  See  foot-note  to  Baylor  v.  Dejarnette,  18 
Gratt  162. 

Althoufirh  specific  direction  be  iriven  in  a  will,  the 
executors  cannot  pay  debts  which  are  barred  by 
the  statute  of  limitations  when  relied  on  by  the 
debtors.  Dunn  v.  Renick,  88  W.  Va.  476,  10  S.  E. 
Rep.  810. 

A  provision  in  a  will  that  the  mon^y  arisiuff  from 
the  sale  of  the  testator's  personal  property,  after 
the  payment  of  his  Just  debts,  shall  be  applied  to 
certain  purposes,  does  not  create  a  trust  for  the 
payment  of  debts,  nor  take  any  debt  out  of  the 
operation  of  the  act  of  limitations.  Brown  v.  Grif- 
fiths. 6  Munf.  450. 

c  Cbbtainty  and  Sufficiency  Rbquirsd. 

Identification  by  Extrinsic  Evidence.— if  an  ac- 
knowlederment  of  a  debt  or  promise  to  pay  is  con- 
tained in  a  letter,  it  is  not  necessary  that  the 
amount  of  the  debt  or  its  date  should  be  specified 
therein,  but  the  particular  debt  to  which  the  letter 
refers,  may  be  identified  by  extrinsic  evidence; 
and  if  so  identified  clearly,  and  the  promise  is  une- 
quivocal, or  the  acknowledgment  is  of  a  subsisting 
debt  for  which  the  defendant  is  liable  and  willinsr 
to  pay,  the  bar  of  the  statute  is  thereby  removed. 
Abrahams  v.  Swann.  18  W.  Va.  274. 

Where  there  is  a  promise  to  pay,  not  specif yinff 
any  amount  but  which  can  be  made  certain  as  to 
the  amount  it  is  sufficient.  Coles  v.  Martin.  00  Va. 
223,  37  S.  E.  Rep.  007. 

Fixed  Sum.— A  new  promise,  in  order  to  remove 
the  bar  of  the  statute  of  limitations,  must  not  be 
uncertain,  but  it  must  acknowledge  a  fixed  sum 
or  balance,  which  admits  of  ready  and  certain  as- 
certainment Quarrier  v.  Quarrier.  86  W.  Va.  810, 
16  S.  E.  Rep.  164. 


** Agreed    Balance*' —  Amount    Not    Appesriac.-A 

promise  to  pay  the  "asrreed  balance  on  your  jadr- 
ment"  is  not  erood  as  a  new  promise,  the  amount 
of  such  asrreed  balance  not  appearing.  If  sndi 
balance  refer  to  one  thereafter  agreed  upon,  lod 
it  does  not  appear  that  any  balance  was  agreed, 
the  promise  is  inoperative.  Quarrier  v.  Quarrier. 
86  W.  Va.  810, 16  S.  £.  Rep.  164. 

Acknowledgment  of  Property.— In  an  action  of  deti- 
nue brought  for  the  recovery  of'  a  diamond  pin. 
the  act  of  limitations  was  pleaded,  and  the  plain- 
tiff replied  that  the  defendant  within  five  yean 
next  before  the  action  was  brought  acknowledged 
the  pin  to  be  the  property  of  the  plaintiff.  On  de- 
murrer to  the  replication,  it  was  held  that  tbe 
acknowledgment  was  not  sufllcient  to  repel  Uie 
effectof  the  statute,  and  that  the  five-year  limiu- 
tion  could  not  be  enlarged  by  any  acknowledg- 
ment   Morris  v.  Lyon.  84  Va.  881.  4  S.  E.  Rep.  781 

d.  CONSTBUCTION  AND  OPERATION. 

Section  aftaa.  Code  Virginia.— It  Is  enacted  by  sec 
2022  of  the  Ck>de  that  if  any  debtor  on  contract  prom- 
ises payment  in  writing,  the  creditor  may  maintain 
an  action  within  the  number  of  years  after  tbe 
promise  that  he  might  have  maintained  it  if  it  were 
the  original  cause  of  action.  Robinson  v.  Ba» 
(Va.).  40  S.  E.  Rep.  66a 

Acknowledgment  of Clalmanra  Rights  Posmsmt 
of  Land.— Whenever  the  possessor  of  land  acknowl- 
edges a  right  in  the  claimant  the  statute  of  limi- 
tations does  not  operate,  because  it  negatives  tbe 
idea  of  adverse  possession.  Erskine  v.  North,  14 
Gratt  60. 

New  AssumiMit  for  5tore  Account  Barred.— A  nev 
assumpsit  for  a  store  account  barred  by  the  six 
months'  act  of  limitation,  binds  the  debtor.  Beall 
V.  Edmondson,  8  Call  614. 

Promise  by  letter— lUustratlve  Case.— The  plaintiff, 
as  a  member  of  a  partnership,  which  ended  in  188L 
and  alone  from  1880  to  1888,  was  the  physician  of  tbe 
testatrix,  but  during  this  time  rendered  no  bills. 
From  1888  to  1806,  when  the  plaintiff  removed  to  an- 
other locality,  annual  bills  were  rendered  and  paid, 
with  the  exception  of  the  latter  year.  When  be 
removed  the  testatrix  wrote  the  plaintiff  tbat  it 
was  a  shame  that  the  failure  of  herself  and  bis 
other  patients  to  pay  him  had  caused  his  departure, 
and  that  if  he  would  send  her  his  bill  she  would  par 
it  in  a  short  time.  This  letter  was  held  not  to  re- 
move the  bar  of  the  statute  as  to  the  accounts  prior 
to  1888.    Coles  v.  Martin,  00  Va.  223,  87  &  £.  Rep.  807. 

e.  Who  May  Make. 

Person  Liable.— A  promise,  to  repel  the  plea  of  the 
statute  of  limitations,  must  be  made  by  thepenoo 
against  whom  the  right  to  maintain  an  action  has 
accrued.  See  Code  of  1878,  ch.  146,  8  10:  Switser  v. 
NofCsinger,  82  Va.  618. 

By  One  Partner— Although  the  acknowledgment 
of  a  debt  by  one  or  more  of  the  partners  of  a  mer- 
cantile firm,  after  the  dissolutiofi  thereof,  is  com- 
petent to  do  away  with  the  bar  of  the  act  of 
limitations  in  an  action  brought  against  the  firm, 
the  existence  of  tbe  debt  being  first  proved  by  other 
testimony,  or  admitted  by  the  pleadings,  yet  socb 
acknowledgment  is  not  proper  evidence  of  tbe 
existence  of  the  debt,  so  as  to  charge  the  otber 
partners.    Shelton  v.  Cocke,  8  Munf.  101. 

One  partner  cannot  as  against  his  copartner  re- 
vive an  old  obligation,  which  is  barred  by  tbe 
statute  of  limitations.  Davis  v.  Poland.  02  Va.  2SSi. 
28  S.  E.  Rep.  202.  See  Woodson  v.  Wood.  84  Va.  4^  5 
S.  E.  Rep.  277. 


384 


Note  on  Limitation  op  Actions. 


I  ROB. 


1  PART  PAYMENT. 

Most  Be  on  3pecific  Debt.— In  order  for  part  pay- 
meot  to  take  the  case  out  of  tbe  statute  of  limlta- 
UoDS.  it  must  be  a  payment  upon  a  specific  debt, 
and  not  a  payment  upon  account.  Bell  v.  Crawford. 
SGratt  na 

Made  alter  Debt  b  Barred  —It  was  held  in  Gover  v. 

Chamberlain,  8S  Va.  288,  5  S.  E.  Rep.  174,  that  a  part 

payment  of  a  note  made  after  it  had  become  barred 

by  llmiution  was  not  sufficient  to  remove  the  bar 

of  the  statute. 

IX.  IN  EQUITY. 

1.  WHERE  EQUITY  HAS  EXCLUSIVE  JURIS- 
DICTION.—The  sutute  of  limitations  is  not  binding- 
on  courts  of  chancery  in  matters  which  are  ezclu- 
Blvely  coffulzable  in  equity.  Heiskell  v.  Powell,  28 
W.  Va.  717.  And  where  a  suit  is  founded  on  a  riffbt 
purely  equitable  in  its  nature  and  without  any  cor- 
respondiuff  lesral  right,  there  exists  no  analogy  by 
wblch  the  statute  of  limitations  may  be  applied, 
but  it  must  be  determined  entirely  upon  equitable 
principles  and  rules,  resrardless  of  the  statute  of 
limitations.  Cranmer  v.  McSwords,  24  W.  Va.  504. 
Tbus  on  partition,  part  of  a  tract  was  set  off  to  the 
sorriTor  of  the  two  equal  owners,  and  the  remain- 
der, belonffinff  to  the  heirs  of  tbe  deceased  Joint 
owner,  was  sold  to  complainant  Several  years 
later  it  was  discovered  that  the  part  set  off  to  the 
rarviTinff  owner  contained  a  larfire  quantity  in  ex- 
cess of  bis  share,  and  that  tbe  part  sold  to  com- 
plainant was  proportionately  deficient  The  risrht 
to  relief  being-  purely  equitable,  tbe  statute  of  lim- 
itations cannot  be  set  up  as  a  bar.  Fore  v.  Foster, 
80  Va.  IM.  0  S.  E.  Rep.  497. 

2L  WHERE  JURISDICTION  IS  CONCURRENT- 
RULE  OP  ANALOGY.— In  Rowe  v.  Bentley.  29Gratt 
75ft.  JuDGB  BUBKS,  delivering  tbe  opinion  said: 
"The  general  rule  undoubtedly  is  that  in  the  appli- 
cation of  statutes  of  limitations  equity  follows  the 
law.  and  wherever  a  demand  would  be  barred  at 
law,  an  equitable  demand  of  the  like  character  will ' 
be  barred  in  equity.  The  bar  is  applied  by  analogy, 
or  accordinff  to  some  authorities,  by  obedience  to 
tbe  statutory  enactment"  Coles  v.  Ballard.  78  Va. 
!»;  Wheelinff  v.  Campbell.  12  W.  Va.  46;  Switzer  v. 
Noffsiuf  er,  82  Va.  518:  Hutcheson  v.  Grubbs.  80  Va. 
SI:  Dramright  v.  Hite.  2  Va.  Dec.  465;  Harshbersrer 
T.  Alger.  81  Gratt  07. 

Tbns  tbere  can  be  no  doubt  that  where  a  debt  is 
of  a  strictly  le^al  nature,  of  wbich  equity  has  con- 
current Jurisdiction  with  law  courts,  it  is  as  much 
subject  to  the  operation  of  the  statute  of  limita- 
tions in  a  court  of  equity  as  in  a  court  of  law.  In 
sacb  cases  the  statute  virtually  includes  courts  of 
equity.  At  all  events  the  bar  of  tbe  statute  Is  ap- 
plied by  analogy,  if  not  In  obedience  to  the  statu- 
tory enactment  Rowe  v.  Bentley.  29  Gratt  756; 
Wilsons  V.  Harper,  26  W.  Va.  179;  Houck  v.  Dunham, 
eVa.  211,28  S.  E.  Rep.  288:  Grabam  v.  Graham.  16 
W.  Va.  588:  Rcdf ord  v.  Clarke,  100  Va.  — .  40  S.  E.  Rep. 
W,  7  Va.  Law  Rear.  861:  McCarty  v.  Ball,  82  Va.  872,  1 
S.E.  Rep.  180:  Ayre  v.  Burke,  82  Va.  841;  Cottrell  v. 
Watkins.  88  Va.  810.  17  S.  E.  Rep.  328;  Rankin  v. 
Bradford.  1  Leigh  163:  Harrison  v.  Harrison,  1  Call 
419. 

ActiOfls  t^  Recover  Land.— In  Wilson  v.  Harper,  25 
W.  Va-  179,  it  was  held  that  when  a  suit  for  land 
was  not  brought  until  twenty-five  years  after  the 
rlgbt  of  action  accrued,  the  bar  of  the  statute  was 
complete,  as  the  time  prescribed  by  statute  to  bar 
an  entry  on  land  was  fifteen  years  when  the  cause 
of  action  accrued. 


Thus  it  was  held  in  Drumrlfirht  v.  Hite,  2  Va.  Dec 
465,  that  sec.  S9I5  of  the  Code,  limltiuff  an  action  to> 
recover  land  east  of  the  Alleghany  mountains  to 
fifteen  years  next  after  the  right  to  bring  it  accrues, 
will  be  applied  in  equity  when  a  suit  is  brousrht  for 
the  land,  and  for  an  account  of  tbe  rents  and 
profits.  Rowe  v.  Bentley.  29  Gratt  759;  Harsh berg-er 
V.  Alffer.  Si  Gratt  67:  Hutcheson  v.  Grubbs.  80  Va. 
267. 

Mortgages  and  Deeds  of  Trust.— in  Virginia  the 
limitation  in  equity  as  against  mortgag'es  and  deeds 
of  trust,  if  the  statute  of  limitations  does  not  gov- 
ern, is  twenty  years,  and  such  limitation  is  based 
upon  the  presumption  of  payment  and  even  when 
more  than  twenty  years  have  elapsed  from  tbe 
time  the  right  to  sue  accrues,  in  some  cases  tbe  pay- 
ment will  not  be  presumed.  This  limitation  is  not 
by  analogy  lo  the  statute  of  limitations  as  applica- 
ble to  ejectment,  or  any  other  real  action,  but  by 
analogy  to  the  limitation  from  presumption  of  pay- 
ment, in  actions  at  law  or  upon  a  single  bill,  if  it  is 
not  merely  a*  rule  of  courts  of  equity.  Pitzer  v. 
Bums.  7  W.  Va.  68. 

The  right  to  enforce  the  lien  of  a  deed  of  trust 
being  an  equitable  remedy,  the  statute  of  limita- 
tions has  no  direct  operation  upon  such  rlgbt  But 
courts  of  equity  have  adopted  a  general  rule  as  to 
the  limit  for  the  enforcement  of  such  lien  by  anal- 
ogy to  the  rlgbt  of  entry  at  law  under  the  old 
statute  of  limitations— 21  Jac.  1.  ch.  15.  Camden  v. 
Alkire,  24  W.  Va.  674.  See  monographic  tmUs  on 
"Mortgages*'  appended  to  Forkner  v.  Stuart  6 
Gratt  197,  and  "Deeds  of  Trust" 

Claim  for  Deficiency  In  Land.— A  claim  for  compen- 
sation for  deficiency  in  quantity  of  land  conveyed  by 
deed,  where  the  purchase  money  has  been  paid,  is  a 
mere  personal  demand,  not  cognizable  alone  in 
equity,  but  at  law,  and  Is  subject  to  the  statute  of 
limitations.  Burbridge  v.  Sadler.  46  W.  Va.  89.  32  S. 
E.  Rep.  1028. 

Ciaim  for  Money  Deposited.— Money  deposited  by 
one  person  with  another  to  be  paid  to  a  third,  and 
not  paid,  does  not  create  a  trust  cognizable  alone  in 
equity,  not  subject  to  the  statute  of  limitations,  but 
Is  only  a  legal  demand  and  is  subject  to  the  statute. 
Burbridge  v.  Sadler,  46  W.  Va.  89,  32  S.  E.  Rep.  1028. 

Exception  In  Case  of  Trust.— An  exception  exists  to 
the  rule  that  equity  applies  the  statutory  bar  by 
analogy.  In  the  case  of  controversies  between  trustee 
and  cestui  que  trust,  which  are  subsisting  technical 
trusts  cognizable  only  in  courts  of  equity.  Harsh- 
berger  v.  Alger,  31  Gratt  52. 

Liability  of  Ouardlan.— Although  an  action  by  an 
infant  on  tbe  bond  of  his  guardian  is  barred  both  as 
to  the  guardian  and  his  sureties,  after  ten  years 
from  the  arrival  of  the  ward  at  age.  yet  an  action 
may  be  maintained  against  a  guardian  on  his  gen- 
eral responsibility  In  equity,  if  not  barred  by.  laches. 
Magruder  v.  Goodwyn.  2  P.  &  H.  561. 

Vendor's  Uen.— In  tbe  leading  case  of  Hannav. 
W^Ilson.  3  Gratt  24?,  it  was  decided  that  although  an 
action  at  law  to  recover  tLe  purchase  money  was 
barred  by  the  statute,  yet  the  right  to  maintain  a 
suit  in  equity  to  enforce  the  Vendor's  lien  on  the 
land  could  not  be  affected  by  any  lapse  of  time  short 
of  the  period  sufficient  to  raise  tbe  presumption  of 
payment.  Tunstall  v.  Withers.  86  Va.  892,  11  S.  E. 
Rep.  566. 

Judgments.— Although  a  Judgment  is  actually 
barred  by  the  statute  of  limitations,  yet  the  remedy 
in  equity  to  enforce  the  lien  is  not  affected  by  any 
time  short  of  the  period  sufficient  to  raise  the  pre- 
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samptlon  of  payment    Gibson  ▼.  Green,  89  Va.  524, 

16  S.  E.  Rep.  061 :  Paxton  v.  Ricta.  85  Va.  878.  7  S.  E. 

Rep.  681.    See  monorraptalc  note  on    "Jadg^mehts" 

appended  to  Smith  v.  Charlton,  7  Gratt  425. 

Bond  or  Note  Secured  by  Deed.— In  equity  a  deed  of 

tmst  is  regarded  merely  as  a  security  for  the  debt, 

and  therefore  as  long  as  a  recovery  on  the  bond  or 

note  sriyen  for  the  debt  Is  not  barred  by  the  statute. 

the  right  to  enforce  the  lien  of  the  trust  continues 

and  it  may  be  enforced.    Camden  v.  Alkire,  24  W. 

Va.  674. 

X.  IN  CRIMINAL  CA5ES. 

In  State  ▼.  Beasley,  21  W.  Va.  777.  which  was  de- 
cided in  1882,  it  was  held  that  sea  12,  ch.  18  of  the 
Code  which  said.  ''The  time  that  any  act  is  to  be 
done  shall  be  computed  by  excluding  the  first 
day  and  including  the  last,"  applied  to  criminal 
as  well  as  to  civil  statutes  of  limitation. 

Presentment— A  presentment  is  the  bringing  of 
a  prasecution,  and  if  the  prosecution  is  not  barred 
when  commenced,  the  failure  to  file  an  informa- 
tion before  the  regular  time  expires  will  not  bar  it 
Com.  V.  Christian.  7  Gratt.  681. 

information.— An  information  in  the  nature  of  a 
writ  of  QUO  warranto^  thoug^h  in  form  a  criminal 
proceeding,  yet  is  in  substance  a  civil  proceeding 
for  the  trial  of  a  civil  right,  and  therefore  the  act 
which  limits  the  prosecution  of  an  information  on 
any  penal  law  to  one  year  does  not  apply  to  such 
informations.    Com.  v.  Birchett,  2  Va.  Cas.  51. 

Information  for  Assaalt.— Under  the  Act  of  Jan.  25. 
1806.  sec.  2,  amending  the  penal  laws,  an  informa- 
tion for  an  assault  cannot  be  filed  after  more  than 
one  year  from  the  commission  of  the  assault  Com. 
V.  Chichester,  1  Va.  Cas.  312. 

Presumption.— After  a  conviction  on  a  trial  for  a 
misdemeanor,  the  presumption  in  the  appellate 
court  is  that  the  offence  was  proved  to  be  within 
the  period  of  limitations,  in  .  the  absence  of  any- 
thing in  the  record  to  the  contrary.  Earhart  v. 
Com..  9  Leigh  671. 

Averments.— When  the  time  within  which  the  pros- 
ecution for  offences  is  limited  by  statute,  the  time 
as  averred  in  the  indictment  should  appear  to  be 
within  the  limit;  but  it  is  not  necessary  to  aver 
that  it  occurred  within  that  period.  State  v.  Ball, 
80  W.  Va.  882,  4  S.  E.  Rep.  645. 

If  an  indictment  for  an  offence,  the  prosecution 
of  which  is  by  statute  limited  to  a  certain  period 
after  the  offence  was  committed,  shows  upon  Its 
face  that  at  the  time  of  the  indictment  the  prosecu- 
tion was  barred  by  such  statute,  it  is  fatally  defect- 
ive, and  the  defendant  may  take  advantage  of  such 
defect  by  motion  to  quash  the  indictment,  by  de- 
murrer, or  by  motion  in  arrest  of  judg-ment  State 
V.  Ball,  30  W.  Va.  882,  4  S.  E  Rep.  646.  See  generally, 
monofirraphic  note^^n  "Indictments,  Informations 
and  Presentments"  appended  to  Boyle  v.  Com.. 
14  Gratt  074,  and  the  other  criminal  law  titles  of 
this  series. 

XI.  PLEADING  AND  PRACTICE. 

1.  THE  PLEA. 

Foundation  for.— It  is  essential  as  a  foundation  for 
the  plea  of  the  statute  of  limitations  that  there  be 
proof  of  adversary  possession.  Lamar  v.  Hale,  79 
Va.  147. 

Trespass— Certainty.— In  an  action  of  trespass  on 
the  case  for  damages  for  removing  and  mining 
coal,  a  plea  of  limitations  that  more  than  three 
years  before  the  commencement  of  the  suit  the  de- 
fendants were  in  peaceful  possession  of  the  land, 
claiming  tiUe  under  lease,  and  that  they  have  con- 


tinuously remained  In  possession  more  than  three 
years  before  the  commencement  of  the  action,  was 
bad  for  want  of  certainty,  and  for  the  reason  it  did 
not  state  under  whom  the  lease  mentioned  was 
claimed.  Perdue  v.  Caswell  Creek  Coal  &  Coke  Ca, 
40  W.  Va.  872.  21  S.  E.  Rep.  870. 

Assumpsit— Qeneral  Rule.— The  plea  of  nonassamp- 
sit  within  five  years,  if  g-eneral,  will  refer  to  the 
time  of  the  plea  pleaded,  whereas  It  ought  to  refer 
to  the  institution  of  the  suit  and  should  conclude 
with  an  averment    Smith  v.  Walker,  l  Wash.  184. 

2.  MUST  BE  PLEADED. 

General  Rule.— Nothing  is  better  settled  than  the 
rule  that  in  order  for  the  statute  of  limitations  to 
be  of  avail  to  a  party  it  must  be  relied  on  in  tbe 
pleadinffs.  Gibson  v.  Green.  89  Va.  524,  16  S.  E.  Bep. 
661:  Hickman  v.  Stout  2  Leigh  6:  Smith  v.  Hntchio- 
son,  78  Va.  683;  Col  vert  v.  Mills  tead.  5  Leigh  8g; 
Trlmyerv.  Pollard.  5  Gratt  460;  Seborn  v.  Beck- 
with,  80  W.  Va.  774.  5  S.  E.  Rep.  460. 

It  is  the  established  rule  that  where  the  statute  ia 
pleaded,  either  at  law  or  in  equity,  the  plain tif!  to 
bring  himself  within  its  savings,  must  set  forth  the 
facts  specially  upon  which  he  relies,  either  by  rep- 
lication to  the  plea,  or  by  amendment  of  the  bill. 
Switzer  V.  Noffsinger,  82  Va.  518. 

Wherever  it  is  necessary  to  plead  the  act  of  limi- 
tations, in  order  for  It  to  form  a  bar.  it  ought  to  he 
specially  pleaded,  or  at  least  Insisted  on:  that  is. 
the  term  prescribed  by  statute  should  be  particu- 
larly pleaded,  or  relied  on.  to  let  the  plaintiff  show 
in  his  replication,  avoidance  of  the  bar,  if  he  cao. 
Hudsons  V.  Hudson,  6  Munf.  358. 

Waiver.— Before  a  party  can  have  the  benefit  of 
the  bar  created  by  the  statute  of  limitations,  he 
must  plead  the  statute,  or  in  some  manner  indicate 
his  intention  to  claim  the  benefit  of  it  otherwise,  it 
will  be  considered  by  the  court  to  be  waived.  Smlti 
V.  Brown,  44  W.  Va.  842.  80  S.  E.  Rep.  160. 

Action  for  Seduction.— In  an  action  by  a  father  for 
damages  for  the  seduction  of  his  daughter,  if  the 
defendant  would  rely  on  the  statute  of  Umlutiont 
of  one  year,  he  must  plead  It  before  or  at  the  trial 
It  cannot  be  relied  upon  by  instructions  to  the  jory- 
Riddle  V.  McGinnis,  22  W.  Va.  258. 

Action  on  Store  Account— A  defendant  cannot  take 
advantage  of  the  act  imposing  a  limitation  of  one 
year  on  actions  on  store  accounts  without  pleading 
it  the  court  not  being  directed  to  cause  such  items 
as  have  been  of  more  than  one  year's  standing  in 
such  accounts  to  be  expunged,  or  to  instruct  the 
jury  to  disregard  them,  and  the  jury  not  being  re- 
quired to  disallow  and  reject  them  without  a  plea. 
Taylor  v.  Richards,  8  Munf.  8. 

Appellate  Court <- Where  the  statute  of  Umiutions 
is  not  pleaded  nor  relied  upon  in  the  lower  conrt 
the  appellate  court  will  consider  that  the  statute  is 
out  of  the  case.  Ogle  v.  Adams,  12  W.  Va.  21S.  See 
section  XII  "Appeals,"  infra. 

Writs  of  Error— The  statute  of  limitations  of 
writs  of  error,  If  It  applies  to  writs  of  error  comm 
nobis,  cannot  be  relied  on  without  being  pleaded. 
Eubank  v.  Ralls,  4  Leigh  308. 

Exception— Qeneral  Replication  to  Equitable  Set4MI. 
—As  a  general  rule  the  statute  of  limitations  must 
be  pleaded  specially  or  it  cannot  be  relied  on,  hat 
there  are  some  exceptions  to  the  rule.  In  the  case 
of  equitable  set-off  under  sec.  8299  of  the  Code.  It  can- 
not be  specially  pleaded,  and  the  only  reply  that  can 
be  made  to  such  plea  is  a  general  replication,  and 
under  it  the  statute  of  limitations  may  be  relied 
upon.    Sexton  v.  Aultman.  92  Va.  20,  22  S.  E.  Rep.  89&. 
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1  how  pleaded. 

a.  Plea. 

Sifflcicacy— Statement  of  Pacts  Constitutliiff  Bar.— 

Tbe  defence  of  the  statute  of  llmlutlons  is  an 
affirmative  one,  and  a  plea  of  the  statute  which 
merely  avers  the  pleader's  conclusions  of  law,  is 
bad.  The  plea  must  as  a  general  rule  set  up  the 
ficts  constituting  the  bar,  as  for  instance,  that  the 
alleged  cause  of  action  did  not  accrue  within  cer- 
uin  desiflrnated  years  previous  to  the  institution  of 
tbe  SQiL  Atkinson  y.  Winters,  47  W.  Va.  226,  84  S.  E. 
Rep.  8S4. 

A  plea  of  the  act  of  limitations  should  state  on 
wbatact  defendant  relies.  Wortham  v.  Smith,  15 
Gratt  487. 

5eBw— Cavenaiit.— A  plea  to  an  action  of  covenant 
that  the  defendant  "did  not,  within  twenty  years 
next  before  the  brin^inff  of  this  suit,  break  his  cov- 
enant as  the  plaintiff  hath  allesred,**  is  a  ffood  plea  of 
the  statute  of  limitations,  as  It  is  equivalent  to  say- 
ine  tbat  the  cause  of  action  did  not  accrue  within 
that  time.  Davis  v.  McMullen,  86  Va.  2S6. 9  S.  E.  Rep. 
1086.  See  monofirraphic  note  on  ''Covenants,  The 
Action  of." 

3aae— AsMiaiiMlt.— In  an  action  of  assumpsit  for 
tbe  nse  and  occupation  of  land,  where  the  cause  of 
action  arises  upon  the  breach  of  tbe  contract,  and 
not  at  the  time  of  makinflr  the  same,  the  plea  that 
tbe  defendant  did  not  assume,  as  in  the  declaration 
set  forth,  within  five  years  prior  to  the  commence- 
ment of  this  suit,  is  not  a  proper  plea.  It  should  be 
tbat  tbe  action  did  not  accrue  within  five  years,  etc. 
Atkinson  v.  Winters,  47  W.  Va.  226,  84  S.  E.  Rep.  834. 
See  monographic  note  on  "Assumpsit"  appended  to 
Kennaird  v.  Jones,  0  Qratt  188. 

Mistake  of  Counsel  Sufficient  Qrounds.— A  mistake 
of  tbe  defendant's  counsel  In  advlsinsr  him  that  he 
could  avail  himself  of  the  defence  of  limitation 
without  pleadiner  it,  is  sufficient  grounds  for  leave 
to  iUe  the  pleas  in  addition  to  the  answer.  Jackson 
V.  Cntriffht,  5  Munf.  808. 

Action  of  Debt.— Where  an  action  of  debt  is  brought 
on  a  jadgmeht  after  ten  years  from  the  date  thereof, 
and  tbe  defendant  wishes  to  avail  himself  of  the 
statute  of  limitations,  it  is  necessary  that  he  should 
do  so  by  plea.  A  demurrer  to  the  declaration  is  not 
tbe  proper  mode  to  take  advantage  of  the  statute. 
Herrington  v.  Harkins,  1  Rob.  501.  See  monographic 
noU  on  "  Debt,  The  Action  of  "  appended  to  Davis 
V.  Mead.  IS  Gratt  I18i 

b.  DlMUBRSB. 

la  Equity— West  Virginia  Rule.— In  West  Virginia 
It  is  held,  contrary  to  the  Virginia  doctrine,  but  in 
accordance  with  the  general  rule  in  the  other  state 
courts,  and  in  the  supreme  court  of  the  United 
States,  that  the  defence  of  the  statute  of  limitations 
can  be  taken  advantage  of  by  demurring  to  a  bill. 
Jackson  v.  Hull,  81  W.  Va.  601  ;  Thompson  v.  Whit- 
aker  Iron  Co..  41  W.  Va.  S74.  23  S.  £.  Rep.  705 ;  Van 
Winkle  v.  Blackford,  88  W.  Va.  573,  11  S.  E.  Rep.  96  ; 
Wbittaker  v.  Southwest  Va.  Imp.  Co.,  84  W.  Va.  217, 
12  S.  £.  Rep.  507  ;  Paxton  v.  Paxton,  38  W.  Va.  617,  18 
8.  R  Rep.  766 ;  Humphrey  v.  Spencer,  36  W.  Va.  17, 
14  S.  E.  Rep.  412  :  Sebom  v.  Beckwith.  30  W.  Va.  774, 
5  S.  £.  Rep.  450  ;  Laidley  v.  Laidley.  25  W.  Va.  580  : 
Cmmltsh  v.  Railroad  Co.,  28  W.  Va.  637. 

Although  the  rule  Is  that  a  defendant  at  law  must 
plead  the  statute  of  limitations  and  cannot  raise  the 
defence  by  demurrer,  yet  where  a  cause  of  action 
which  did  not  exist  at  law  is  given  by  statute,  and 
tbe  bringing  of  the  suit  within  a  certain  period  is 
made  an  essential  element  of  the  lig'ht  to  sue,  and 


there  is  no  saving  or  qualification,  objection  may  be 
taken  by  demurrer.  Such  a  sutute  is  not  strictly  a 
statute  of  limitations,  and  the  right  to  sue  must  be 
accepted  in  all  respects  as  the  statute  gives  IL  I^am- 
bert  V.  Ensign  Mfg.  Co.,  48  W.  Va.  818. 26  S.  E.  Rep.  431. 

Since  the  disuse  of  special  replication  in  equitable 
practice,  if  the  bill  in  equity  shows  on  its  face  that 
the  relief  it  prays  for  is  barred  by  the  lapse  of  time, 
advantage  may  be  taken  of  such  bill  by  demurrer, 
as  well  as  by  plea.    Jackson  v.  Hull,  21  W.  Va.  601. 

Sane— Virginia  Rule.— in  the  recent  case  of  Hubble 
V.  Pof[,  06  Va.  646, 87  S.  E.  Rep.  277,  it  was  decided  that 
the  statute  of  limitations  could  not  be  interposed  in 
Virginia  by  a  demurrer  to  a  bill  in  equity.  The  con- 
clusion of  the  court  is  founded  on  the  principle  that 
if  the  statute  could  be  interposed  by  demurrer,  the 
plaintiff  would  thereby  be  cut  off  from  introducing 
new  matter  to  show  that  the  bar  had  been  removed 
by  a  new  promise  or  otherwise.  The  following  cases 
were  cited  in  the  opinion  :  Hickman  v.  Stout,  2  Leigh 
10 :  Tazewell  v.  Whittle,  18  Gratt  820 ;  Colvert  v. 
MiUstead,  5  Leigh  08  ;  Smith  v.  Pattie,  81  Va.  666; 
Gibson  V.  Green,  80  Va.  526, 16  S.  E.  Rep.  661. 

At  Law.— The  declaration  in  an  action  for  death  by 
wrongful  act  showed  on  its  face  that  the  action  was 
instituted  more  than  twelvemonths  after  the  Injury 
occurred.  A  demurrer  to  the  declaration  was  prop- 
erly sustained.  Manuel  v.  Norfolk,  etc..  R.  Co.,  00 
Va.  188,  87  S.  E.  Rep.  057. 

See.  for  full  collection  of  cases,  monographic 
note  on  "Demurrers"  appended  to  Com.  v.  Jackson, 
1  Va.  Cas.  601. 

C.  AN8WBB. 

Sufficiency.- Anything  In  an  answer  wOiich  ap- 
prises the  plaintiff  that  the  defendant  relies  on  the 
statute  of  limitations,  is  sufficient,  if  such  facu  are 
stated  as  are  necessary  to  show  that  the  statute  is 
applicable.    Tazewell  v.  Whittle,  13  Gratt.  320. 

In  a  bill  by  a  creditor  of  a  testator  against  the 
executor  of  a  legatee,  where  the  latter  relies  upon 
the  statute  of  limitations  in  his  answer,  it  is  suffi- 
cient to  protect  the  estate  from  a  decree  asrainst 
the  executor.    Jackson  v.  Hull,  21  W.  Va.  601. 

The  same  strictness  of  pleading  is  not  required  in 
equity  as  at  law.  It  is  not  common  to  plead  the 
statute  specially  or  formally  In  equity,  but  only  to 
rely  upon  it  in  general  terms  in  the  answer.  The 
only  reason  for  requiring  the  defence  to  be  made  by 
a  plea  or  answer  is  that  the  plaintiff  may  have  an 
opportunity  to  take  the  case  out  of  the  operation  of 
the  statute  If  he  can.  Tazewell  v.  Whittle,  18  Gratt. 
820;  Smith  v.  Pattie,  81  Va.  664. 

d.  Amendmsnt.— In  White  v.  Turner.  2  Gratt  508.  a 
defendant  in  equity  was  allowed  to  amend  his 
answer  for  the  purpose  of  setting  up  the  statute  of 
limitations  in  bar  of  the  plaintiff*s  claim. 

In  an  action  of  detinue,  the  replication  to  the 
defendant's  plea  of  the  statute  of  limitations  bein? 
insufficient,  a  demurrer  was  sustained,  and  the 
action  was  dismissed.  The  declaration  contained 
the  averments  for  the  lack  of  which  the  replication 
was  defective.  It  was  erroneous  to  dismiss  the 
action,  as  the  plaintiff  should  have  been  given  leave 
to  amend  the  replication.  Morris  v.  Lyon,  1  Va. 
Dec.  615. 

After  issue  has  been  Joined  and  the  cause  set  for 
bearing,  the  defendant  in  chancery  may  be  per- 
mitted for  good  cause  shown  to  amend  his  answer 
and  plead  the  statute  of  limitations.  Jackson  v. 
Cutrlght,  5  Munf.  308. 

e.  Exception  to  Commissioneb's  Rbpobt.— The 
bar  of   the  statute  may  be   set  up  in    equity  by 


387 


I  ROB. 


Virginia  Rbports,  Annotated. 


excepting  to  the  report  of  tbe  commissioner.  Jack- 
son V.  Hull.  21  W.  Va.  601 ;  Woodyard  v.  Polsley,  14 
W.  Va.  281:  Smitb  v.  Pattle,  81  Va.  666;  Jobnston  v. 
Wilson,  SQGratt  884;  Jincey  v.  Winfleld,  9  Gratt.  721; 
Lelth  V.  Carter,  83  Va.  889,  5  S.  E.  Rep.  584:  Ayre  v. 
Burke.  82  Va.  888,  4  S.  E.  Rep.  618;  Blair  v.  Carter,  78 
Va.  621. 

If  a  creditor  fail  to  contest  a  claim,  wbich  on  tbe 
face  of  tbe  commissioner's  report  appears  to  be- 
barred,  he  may  except,  and  it  is  the  duty  of  tbe 
court  to  sustain  tbe  exception,  unless  it  appear  that 
tbe  bar  of  tbe  statute  bad  been  removed,  or  be 
may  for  srood  cause  recommit  the  report  Wood- 
yard  V.  Polsley,  14  W.  Va.  211. 

f.  Before  Comhissioneb.— Tbe  statute  of  limita- 
tions may  be  relied  on  before  a  commissioner,  even 
where ^it  has  not  been  pleaded  before  tbe  court 
prior  to  the  order  of  reference.  Woodyard  v. 
Polsley,  14  W.  Va.  211. 

In  a  suit  by  a  creditor  against  an  expired  corpora- 
tion, where  tbe  corporation  in  its  answer  pleads  a 
setroff  against  the  plaintiff's  demand,  tbe  plaintiff 
may  file  a  plea  of  the  statute  of  limitations  before 
tbe  commissioner,  or  in  any  other  manner  make 
that  defence  before  tbe  commissioner  takinsr  an 
account  in  the  case.  Stiles  y.  Laurel,  etc..  Coal  Co., 
47  W.  Va.  838,  35  S.  E.  Rep.  986. 

g.  ONTBIAti. 

Set-Off— Notice -Opportunity  for   RepUcatlon.— If  a 

defendant  in  an  action  of  debt  does  not  plead  a  set- 
off, but  ffives  notice  of  it,  and  files  an  account  of  setr 
off.  the  plaintiff  has  no  opportunity  to  reply  to  tbe 
statute  of  limitations,  and  may  avail  himself  of  the 
statute  upon  tbe  trial.    Sexton  v.  Aultman,  92  Va. 
20.  22  S.  E.  Rep.  888;  Trimyer  v.  Pollard.  5  Gratt  460; 
Smith  V.  Pattie,  81  Va.  664;  4  Min.  Inst  (1st  Ed.)  66a 
h.  REPiiiCATioN.— In   Virginia  a  defendant  may 
make  the  defence  of  set-off,  other  than  the  Suitable 
set-off  under  the  Code.  sec.  8299,  either  by  a  formal 
plea  or  by  a  notice  of  the  set-off.  accompanied  by  an 
account  of  set-offs.    If  tbe  defence  be  by  plea,  the 
plaintiffs  must  reply  tbe  statute  specially.    Sexton 
V.  Aultman,  92  Va.  20,  22  S.  E.  Rep.  838:  Trimyer  v. 
Pollard,  5  Gratt  460. 
4.  WHEN  PLEADED  IN  GENERAL. 
After  New  Trial  Qranted.— The  statute  of  limita- 
tions may  be  pleaded  after  a  new  trial  has  been 
granted,  tbe  jury  bavinsr  found  against  tbe  pre- 
sumption of  payment,  which  prevented  its  being 
pleaded  on  the  former  trial.    Tomlin  v.  How,  Gil- 
mer 1. 

After  Joinder  of  Issue  on  Another  Plea.  —A  plea  of 
the  act  of  limitation  ought  not  to  be  received  after 
issue  has  been  Joined  on  another  plea,  unless  sdme 
good  reason  be  assigned  why  the  plea  of  tbe  act  was 
not  sooner  tendered.  Martin  v.  Anderson,  6  Rand. 
19. 

No  Right  Accrued.— It  is  provided  by  sees.  8  and  9 
of  cb.  146,  of  the  Va.  Code  of  1878,  that  the  statute  of 
limitations  shall  not  begin  to  run  in  favor  of  the 
sureties  of  an  administrator  until  the  return  day  of 
an  execution  against  bim,  or  from  tbe  time  the 
right  arises  under  an  order  of  court  acting  on  bis 
accounts  to  require  payment  Hence  tbe  plea  of 
the  statute  was  untenable  where  there  was  no  order 
of  the  court  directing  payment  until  tbe  entry  of 
the  decree  against  which  the  statute  is  pleaded. 
Robertson  v.  GUlenwaters,  85  Va.  116, 7  S.  E.  Rep.  371. 
Barred  by  Mistake.— In  assumpsit  defendant 
pleaded  tbe  general  issue  at  tbe  September  term 
1818,  bis  death  was  suggested  in  October,  1828,  and 
the  cause  was  revived  against  bis  administrator  at 


tbe  March  term,  1824.  Tbe  administrator  obtained 
leave,  at  tbe  October  term.  1825,  to  plead  tbe  statute 
of  limitations,  but  by  mistake,  as  it  appeared,  the 
plea  was  not  then  filed.  At  tbe  March  term,  UOI, 
tbe  cause  was  called  for  trial,  and  the  admini&trar 
tor  asked  leave  to  put  in  b  is  plea.  Held,  th  at  it  could 
not  then  be  received.  Clopton  v.  Clarke.  7  Leigh  ai 
Office  Judgment  Set  Aside.— A  defendant  cannot 
plead  tbe  act  of  limitations  upon  setting  aside  as 
office  Judgment  after  tbe  next  succeeding  term, 
without  good  cause  shown.  Backhouse  v.  Joaei,  i 
CaU462L 
6.  REPLICATION. 

Sufficiency- Action  of  Detinue.— In  an  action  of 
detinue  a  replication  to  a  plea  of  the  statute  of 
limitations  is  bad,  which  admits  an  avermentin  the 
plea  that  the  cause  of  action  accrued  more  than  the 
statutory  five  years  before  tbe  action  was  brooeht, 
but  alleges  a  subsequent  acknowledgment  by  the 
defendant  of  title  to  tbe  property  in  question  in  tbe 
plaintiff,  made  within  five  years  of  bringing  salt 
This  replication  was  deficient  in  not  averring  a 
promise  to  deliver  the  possession.  Morris  v.  Lyoo. 
1  Va,  Dec.  615.  See  Morris  v.  Lyon,  84Va.8Sl,  4S. 
E.  Rep.  784. 

Same— Action  for  Deceit.— in  an  action  on  tbe  can 
for  a  deceit  if  tbe  defendant  pleaded  that  the 
cause  of  action  did  not  accrue  within  five  years 
next  before  suing  out  the  writ  a  replication  that 
the  fraud  came  to  the  plaintlfC's  knowledge  within 
that  time  is  not  good,  and  issue  Joined  upon  it  sbonld 
be  set  aside  by  the  court  as  ImmateriaL  Callis  t. 
Waddy,2Munf.511. 

Same— Promise  of  Defendant  to  Pay.— A  plea  of  the 
act  of  limitations  in  bar  of  a  scire  fadas  to  revlre  a 
Judgment  cannot  be  repelled  by  a  replication  that 
the  defendant  within  five  years  next  before  the 
suing  out  of  the  scire  facias  promised  to  par  the 
amount  of  the  Judgment  Day  v.  Pickett  4  Munf. 
104. 

insufficient  Replication.— To  an  answer  setting  up 
the  statute  of  limitations,  tbe  plaintiff  files  his 
replication,  alleging  that  he  did  bring  and  prose- 
cute his  suit  in  his  behalf,  within  five  years  from 
the  time  of  the  defendant's  liability  to  be  sued,  and 
notice  to  the  plaintiff  of  tbe  matter  complained  of 
in  the  bill.  This  replication  will  not  avoid  the 
statute  of  limitations.  Vanbibber  v.  Beime.  6  W. 
Va.  168. 

Suit  against  Corporation— Affidavit  Required  by  W. 
Va.  Code  1 868.— Acting  under  legislative  antbority 
tbe  county  of  Greenbrier,  W.  Va.,  made  a  parol 
contract  in  1862  for  the  purchase  of  salt  Suit  vas 
not  brought  thereon  until  1875,  hence  it  was  barred 
by  limiution.  To  the  plea  of  tbe  statute  the  plain- 
tiff could  not  reply  that  he  could  not  truly  make 
tbe  affidavit  required  by  tbe  Code  of  W.  Va.  1888.  cb. 
106,  sec.  27,  as  no  plaintiff  can  do  so  when  be  sues  a 
corporation.  Stuart  v.  County  of  Greenbrier,  14 
W.  Va.  »5. 

Allegation  of  Olwtructlon  to  Action.— A  replicatioo 
to  a  plea  of  the  statute  of  limitations  under  sec. 
18,  ch.  104,  of  the  W.  Va.  Code,  need  not 
allege  that  the  defendant  removed  from  tbe  sute 
with  intent  to  obstruct  the  plaintiff  in  tbe  prose* 
cution  of  bis  action,  as  the  removal  itself  is  such  an 
obstruction.  Abell  v.  Penn.,  etc.,  Ins.  Co..  18  W.  Va. 
400  (1881). 

Allegations  of  Suspension  by  War.— To  an  action 
brought  upon  a  bond  or  promissory  note  after  tbe 
Code  of  West  Virginia  went  into  operation  on  tbe 
1st  day  April,  1860,  sec.  5,  cb.  104,  applies:  and  con- 
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sequently  a  special  replication  to  Uie  plea  of  the 
fltatnte  of  limitations,  that  said  statute  was  sus- 
pended In  any  county  durinsr  tbe  whole  of  the 
late  war  between  the  so-called  Confederate  States 
and  the  United  States,  presents  an  Immaterial  Issue 
and  should  be  rejected.  Huffman  v.  Callison,  6  W. 
Va.  901. 

Sane— Certainty  Required.— A  special  replication  to 
tbe  plea  of  the  statute  of  limitations,  wfiich  does  not 
allege  the  exact  period  of  the  war,  or  exactly  how 
lonff  the  courts  were  closed,  when  these  facts  are 
relied  upon  as  an  avoidance,  is  bad,  for  that  period 
only  could  be  excepted  from  the  computation  of 
time  which  miffht  otherwise  prove  a  bar;  for  it 
shoQld  appear  upon  the  face  of  the  pleading  that, 
after  uklnjr  out  the  excepted  time,  five  years  have 
not  elapsed  since  the  action  accrued.  The  repli- 
cation by  not  stating  the  period,  but  leaving  It 
wboUy  in  blank,  does  not  present  a  certain  issue. 
Hnffman  v.  Callison,  6  W.  Va.  801. 

Prand  Answer  to  Plea.— It  seems  that  if  fraud  was 
not  discovered  until  some  time  after  It  was  prac- 
ticed, and  within  the  time  of  limlutlon,  this  would 
flofflce  to  take  the  case  out  of  the  statute.  To  enable 
tlie  plaintiff  to  avail  himself  of  such  matter  he  must 
plead  It  specially  in  his  replication.  Rice  v.  White, 
4  Leiffh  474. 

Ezoeptionain  Ad— If  the  defendant  in  equity  plead 
the  statute  of  limitations,  and  the  plaintiff  comes 
within  any  of  the  exceptions  in  the  act,  he  will  not 
be  entitled  to  the  benefit  thereof,  unless  he  sets  it 
forth  by  a  replication.    Lewis  v.  Bacon,  8  H.  A  M.  89. 

Where  the  claim  upon  which  a  suit  was  predi- 
cated was  barred  by  the  statute  of  limitations.  If 
the  plaintiff  relied  upon  any  exception  to  take  tha 
claim  out  of  the  operation  of  the  statute,  it  should 
have  been  set  forth  in  a  replication  to  the  plea  of 
the  statute  by  the  defendant  Laidleyv.  Smith,  82 
W.  Va.  387,  9  S.  E.  Rep.  309. 

Want  of  Replication  Not  Cared  by  Verdict.— A  plea 
of  the  statute  of  limitations  concludes  with  a  vert- 
flcatloD.  and  should  be  replied  to  before  trial,  and 
a  want  of  replication  is  not  cured  by  verdict 
Bait.  etc..  R.  Co.  v.  Faulkner,  4  W.  Va.  180. 

Allegations  Must  Be  Supported  by  Evidence.— In 
order  for  a  replication  to  the  plea  of  the  statute  of 
limitations  to  take  the  case  out  of  its  operation,  its 
essential  allegations  must  be  established  by  the 
evidence.  Rafflan2l  v.  Owen,  84  Va.  227.  5  S.  E.  Rep. 
91. 


Suit.— In  assumpsit  the  defendant  pleaded 
the  act  of  limitations,  and  if  the  defendant  would 
avoid  the  plea  by  a  former  suit  having  been  brought 
In  time  he  must  reply  to  the  former  suit  specially: 
hecannotffiveitln  evidence  under  creneral  repli- 
cation to  the  plea.    Bocrle  v.  Conway,  3  Call  1. 

iasnfticient  Replication  and  Plea.— if  a  replication 
be  iosufflcient  and  demurred  to  as  such,  yet  if  the 
plea  be  also  insufficient,  the  court  will  go  up  to  the 
first  fault  and  give  Judgment  for  the  plaintiff.  Day 
V.  Pickett  4  Munf.  104.  See  Baird  v.  Mattox,  1  Call 
Si :  Klrtley  v.  Deck,  8  H.  &  M.  888;  CalUs  v.  Waddy.  2 
Munf.  511. 

Action  aflrainst  Administrator  for  Slaves.— in  an  ac- 
tion of  assumpsit  against  an  administrator,  he 
pleaded  the  statute  of  limitations.  It  is  no  answer 
to  the  plea  that  the  defendant's  intestate  sold  to  the 
platntiffslaves  in  payment  of  the  debt  declared  on. 
and  that  the  defendant  since  the  death  of  his  intes- 
tate had,  as  administrator,  sued  for  and  recovered 
npon  the  title  alone,  without  resrard  to  the  intestate's 
indebtedness  to  the  plaintiff,  the  slaves  from  the 


plaintiff  within  five  years  before  the  action  wa* 
broufirht     Johnson  v.  Jenniuflrs,  10  Qratt  1. 

fi.  DECLARATION. 

Joinder  of  Counts.— In  an  action  of  assumpsit 
affainst  an  administrator  de  bonis  non,  counts  upon 
promises  made  by  an  executor  or  former  adminis- 
trator of  the  deceased  debtor  may  be  joined  with 
counts  on  promises  by  the  deceased  debtor  himself 
in  order  to  save  the  statute  of  limitations.  Bishop 
V.  Harrison.  2  Leirh  5S2. 

Action  of  Deirt— Subsequent  Acknowledgment.— If, 
in  any  case  of  an  action  of  debt  on  simple  contract 
the  plaintiff  would  rely  on  a  subsequent  acknowl- 
edgment to  take  the  case  out  of  the  statute  of  limi- 
tations, it  seems  he  must  count  on  such  subsequent 
acknowledfirment  in  his  declaration.  The  rule  is 
otherwise  in  an  action  of  asiumpsU,  Butcher 
V.  Hixton,  4  Leiflrh  519.  See  monographic  note  on 
"Debt  The  Action  of"  appended  to  Davis  v.  Mead,  18 
Gratt  118. 

7.  INSTRUCTION. 

Burden  of  Proof.— An  instruction  to  the  Jury  that 
the  burden  of  provingr  the  cause  of  action  to  be 
barred  by  the  statute  of  limitations  is  upon  the  de- 
fendant, and  further  charffing^  as  to  the  time  when 
the  said  statute  beflrins  to  run.  is  insufficient  and 
misleading,  if  not  erroneous,  where  it  does  not  go 
further  and  state  that  the  cause  of  action  would  be 
barred  and  the  plaintiff  entitled  to  recover,  if  the 
suit  was  not  instituted  in  the  time  limited  by  law. 
Hansbrough  v.  Neal.  94  Va.  722,  87  S.  £.  Rep.  S08. 

When  Plaintiff  Entitled  to  Defence  wlthoiit  Pleading. 
—Where  a  plaintiff  has  a  right  to  the  defence  of 
limitation  without  pleading  it  an  instruction  that 
the  same  if  believed  would  be  a  defence,  is  not  er- 
roneous as  operating  as  a  surprise  to  the  defendant 
Sexton  V.  Anltman,  92  Va.  20,  22  S.  £.  Rep.  888. 

Action  for  Seduction.— If  the  defendant  in  an  action 
for  the  seduction  of  a  female  would  rely  on  the 
statute  of  limitations,  he  must  plead  it  at  or  before 
trial,  and  he  cannot  rely  on  it  and  raise  the  ques- 
tion upon  instructions  to  the  jury.  Riddle  v.  Mc- 
Olnnis,  22  W.  Va.  263. 

Correct  Instruction  Refused.— Where  the  statute  of 
limitations  has  been  pleaded,  the  court  erred  in  re- 
fusing to  give  the  following  instruction:  "If  the 
Jury  believe  from  the  evidence  that  more  than  five 
years  elapsed  from  the  day  the  note  sued  on  fell  due 
and  became  payable,  until  the  institution  of  this 
suit  then  it  is  barred  by  the  statute  of  limitations." 
Huffman  v.  Callison,  6  W.  Va.  801. 

8.  EXECUTION. 

Two  Years  after  Judgment.— An  execution  issued 
upon  a  Judgment  after  two  years  from  its  rendition 
without  an  order  of  court  allowing  its  issuance,  is 
properly  quashed.  State  v.  Brookover,  88  W.  Va. 
141,  18  S.  £.  Rep.  476. 

9.  VERDICT. 

Sufficiency.— In  Hansbrough  v.  Neal.  94  Va.  782,  27 
S.  E.  Rep.  508,  the  court  said  :  "The  Jury  found  In 
favor  of  the  plaintiffs,  and  assessed  their  damages 
for  the  full  amount  claimed  bv  them.  To  do 
this  it  was  of  course  necessary  for  the  Jury  to  find 
that  the  defendant  has  assumed  to  pay  as  alleged  in 
the  declaration,  and  that  he  had  done  so  within  the 
statutory  period.  The  verdict  was  a  full  response 
to  both  issues  and  in  the  usual  form.'* 

Same— Detinue.— Issues  being  joined  in  an  action  of 
detinue  on  the  general  issue  and  the  act  of  limita- 
tions, a  verdict  that  the  defendant  doth  detain  the 
slaves,  in  manner  and  form,  etc..  is  sufficiently  re- 
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sponsive  to  both  issues.  Boatrifflit  v.  Meerffs.  4  Manf . 
116. 

Carative  Effect— When  the  plea  of  the  stotute  is 
'  defective,  but  is  not  demurred  to,  it  Is  cured  after 
verdict  by  sec.  S,  ch.  177,  Code  1878.  Davis  v.  McMul- 
len,  86  Va.  256,  9  S.  E.  Rep.  1095. 

A  plea  of  tbe  statute  of  limitations  concludes  with 
a  verification  and  should  be  replied  to  before  trial, 
and  tbe  want  of  replication  is  not  cured  by  verdict. 
Bait,  etc.,  R.  Co.  v.  Faulkner.  4  W.  Va.  180. 

10.  BILL  OP  REVIEW  AND  DISCOVERY. 

Necessity  of  Pleading  Act— It  is  not  necessary  to 
plead  the  act  of  limitations  asrainst  a  bill  of  review, 
for  it  oufirht  to  appear  In  tbe  bill  itself  that  it  Is  ex- 
hibited within  the  time  prescribed  by  law,  or  that 
the  complainant  Is  protected  by  some  of  the  savings 
in  the  act.  otherwise  it  ouerht  not  to  be  received. 
Shepherd  v.  Larue,  6  Munf.  589. 

Wheo  Received.— A  bill  to  review  a  decree  pro- 
nounced before  the  Uth  of  February,  1814.  could  not 
be  received  after  five  years  had  elapsed  from  the 
date  of  such  decree.  Shepherd  v.  Larue.  6  Hunf . 
6S9. 

Discovery  When  Defendmt  Made  New  Promise.— 
Where  an  action  of  assumpsit  is  brought  at  law,  and 
the  statute  of  limitations  is  pleaded,  the  plaintiff 
may  file  a  bill  of  discovery  In  equity  calling  on  the 
defendant  to  answer  whether  he  has  not  made  a  new 
promise  within  the  time  of  limitation,  in  order  to  use 
this  matter  on  the  trial  of  the  action  at  law,  in 
avoidance  of  the  bar  of  the  statute,  and  the  defend- 
ant shall  answer  the  allegation  of  the  new  promise 
on  oath.    Baker  v.  Morris,  10  Leigh  284. 

XU  EVIDENCE. 

1.  ADMISSIBILITT,  SUFFICIENCY  AND 
WEIGHT. 

Length  of  Possession  against  Commonwealtli.— Evi- 
dence as  to  length  of  possession  against  the  com- 
monwealth is  Improper,  as  time  does  not  run  against 
It.    Hurst  V.  Dulany.  84  Va.  701.  5  S.  £.  Rep.  802l 

Agreement  Not  to  Sue.- A  mutual  undersUnding 
and  agreement  between  the  debtor  and  creditor, 
that  suit  shall  not  be  brought  on  an  account  until 
the  debtor  shall  have  gon€  to  Europe  and  returned, 
may  be  given  in  evidence  to  prevent  the  court*s  ex- 
punging from  such  account  Items  appearing  to  have 
been  due  five  years  before  his  death.  HoUaday  v. 
Littlepage.  2  Munf.  816. 

Deed  Fixing  Date  of  Transaction.— Upon  an  issue 
Joined  on  the  plea  of  the  statute  of  limitations,  the 
court  did  not  err  to  the  prejudice  of  the  plaintiff  by 
admitting  in  evidence  a  deed,  which  tended  to  fix 
the  date  of  the  transaction,  out  of  which  the  action 
arose.    Kyger  v.  Roberts.  27  W.  Va.  418. 

Assumption  by  Partner  of  Partnership  Debt  —If  one 
of  several  partners,  after  the  partnership  is  dis- 
solved, assumes  a  partnership  debt,  but  afterwards 
pleads  the  act  of  limitations,  jointly  with  the  other 
partners,  the  assumpsit  may  be  given  in  evidence, 
for  tbe  plea  of  nonassumpslt  admits  that  the  de- 
fendants did  once  assume.  Brockenbrough  v.  Hack- 
ley.  6  Call  51. 

Statutory  Notice  Must  Be  Olven.— Under  Va.  Code, 
sec.  2922.  providing  that  a  new  promise  may  be 
shown  In  evidence  by  a  plaintiff  without  pleading  It 
to  repel  a  bar  of  the  statute  of  limitations,  pleaded 
by  the  defendant,  on  reasonable  notice  to  the  de- 
fendant before  trial.  It  is  not  error  to  reject  such 
evidence  where  no  notice  has  been  given.  Noell 
V.  Noell.  93  Va.  433,  25  S.  E.  Rep.  242. 

Immaterial  Evidence.— The  right  of  action  to  re-  i 


cover  back  money  paid  on  a  war-treapam  jodgmeot 
accrues  as  soon  as  the  constitution  was  adopted, 
which  declares  such  judgment  void.  And  an  onLer 
thereafter  made  setting  aside  a  judgment  under 
the  provisions  of  sec.  8.  ch.  58,  Act  of  1892-3.  open 
the  only  issue  in  the  case,  which  was  on  tbe  plea 
of  the  statute  of  limitations,  would  be  immaterial 
evidence,  and  the  court  would  not  err  in  refiuinff 
to  admit  it  in  evidence.  Kyger  v.  Roberts.  27  W. 
Va.  418. 

Parol  Gift  of  Slaves.— Although  under  the  act  of 
1758.  evidence  of  a  parol  gift  of  slaves  cannot  be 
given,  yet  such  testimony  may  be  received  in  order 
to  prove  five  years'  possession,  so  as  to  bar  the  plain- 
tiff's demand.    Jordan  v.  Murray.  S  Call  85. 

AsanmiMit  of  Executor.— On  the  trial  of  an  issneon 
the  assumpsit  of  the  testator  within  five  years,  an 
assumpsit  of  his  executor  cannot  be  given  In  evi- 
dence to  prevent  the  operation  of  the  act  of  limita- 
tions.   Fisher  v.  Duncan.  1  Hen.  &  M.  568. 

Insolvency  of  Debtor  Making  New  Promlse.-Al- 
though  a  debtor  is  Insolvent  when  he  makes  a  new 
promise,  while  such  fact  is  a  circumstance  to  Ik 
considered  in  determining  whether  there  is  coUn- 
sion  between  the  debtor  and  creditor.  It  Is  not  proof 
of  the  same.  Robinson  v.  Bass  (Va.).  40  S.  E.  Bep. 
66a 

Replication  That  Trade  Was  between  MerdMali 
Unsupported.- A  replication  was  filed  to  the  plea 
of  the  statute  of  limitations  that  the  accounts 
concerned  the  trade  of  merchandise  between  mer- 
chant and  merchant;  no  evidence  was  adduced  to 
prove  that  either  party  was  a  merchant  during  tbe 
time  of  their  dealings,  nor  any  evidence  of  the 
character  of  the  dealings  between  them.  The  rep- 
lication was  not  supported  by  the  evidence  and  the 
demand  was  therefore  barred  by  the  statute.  Watp 
son  V.  Lyle.  4  Leigh  286. 

2.  PRESUMPTION  AND  BURDEN  OP  PROOF. 

Presumption  of  Payment— The  presumption  of 
payment  of  a  debt  does  not.  as  a  matter  of  law. 
arise  within  the  statutory  period  of  limlutlooa. 
though  the  lapse  of  time  may  be  relied  on  In  con- 
nection with  other  circumstances  as  evidence  of 
payment    Parsons  v.  McCracken.  0  Leigh  48& 

Presumption  mm  to  Demand.— If  a  demand  be  neces- 
sary before  suit,  the  period  of  limitation  does  not 
commence  to  run  until  demand:  but  demand  most 
be  made  within  a  reasonable  fime,  which  is  the 
term  fixed  by  the  statute  of  limitations;  and  where 
no  demand  is  shown,  it  is  presumed  to  have  been 
made  within  that  period.  Thompson  v.  Whitaker 
Iron  Co  ,  41  W.  Va.  674,  28  S.  E.  Rep.  795. 

Where  Ezecotnr  Palls  to  Pay  HImseU  bi  Statntsry 
Period.— Where  an  executor,  having  power  to  retain 
and  appropriate  so  much  of  his  testator's  estate  as 
is  equal  to  a  demand  due  to  himself,  neglects  so  to 
do  within  the  period  of  time  limited  by  law,  he  will 
be  presumed  to  have  abandoned  the  same  or  to  have 
received  satisfaction  therefor;  and  when  it  appears 
that  such  executor  kept  no  accounts,  and  a  hill 
brought  by  his  representatives  long  after  his  death, 
praying  the  payment  of  a  balance  which  was  dne  to 
him  from  his  testator,  the  statute  of  limlutions 
may  be    pleaded  In  bar.    Pendleton  v.  Whiting. 

Wythe  38. 
Burden  on  Party  Pleading  Statute.— The  burden  oi 

proving  that  his  case  comes  within  the  statute  of 
limitations  lies  upon  the  one  pleading  it.  Lewis  ?. 
Mason,  84  Va.  781. 10  S.  E.  Rep.  520.  So  where  suit  Is 
brought  in  August,  1889.  for  lumber  delivered  In  IflSI* 
and  does  not  allege  in  what  month  it  was  delivered 
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I  and  the  defendant  fails  to  show  it  was  delivered 
tnior  to  August,  a  verdict  for  tbe  plaintiff  is  proper. 
Goodell  ▼.  Gibbons.  01  Va.  606,  2S  S.  E.  Rep.  604. 
I  Thebarden  of  removinir  the  bar  of  the  statnte  of 
I  Umiutions  by  a  new  promise  rests  upon  the  defend- 
ant, and  an  acknowled^rment  or  admission  to  bare 
that  effect,  must  not  only  be  nnqualifled  in  Itself, 
hat  there  mnst  be  nothlnsr  in  the  attendant  acts  or 
declaration,  to  modify  or  rebnt  the  inference  of 
willingness  to  pay.  If  the  acknowledgment  be 
conpledwith  terms  or  conditions  of  any  kind,  a 
recovery  cannot  be  had.  anless  they  are  fulfilled. 
Stansbury  v.  Stansbury,  90  W.  Va.  28. 

The  burden  of  showing  that  a  conveyance  attacked 
as  voluntary  was  made  more  than  five  years  before 
the  Institution  of  the  suit,  is  upon  the  party  who 
pleads  the  statute.  Vashon  v.  Barrett.  90  Va.  844,  88 
S.  £.  Rep.  800.  See  Stansbury  v.  Stansbury,  20  W. 
Ya.2a 

Bat  the  defendant  in  detinue  may  protect  himself 
onder  the  general  issue  without  pleading  the  act  of 
limitations,  by  proving  that  he  and  those  under 
whom  he  claimed  had  possession  of  the  property  in 
controversy  more  than  five  years  before  the  issuing 
of  the  writ    Elam  v.  Bass.  4  Munf .  801. 

In  an  action  by  the  administratrix  of  a  sheriff, 
against  a  deputy  and  his  sureties,  for  default  of  tbe 
depaty  in  not  paying  over  money  collected  by  him 
on  an  execution,  where  the  defence  is  that  the 
claim  of  the  creditor  against  the  administratrix 
is  barred  by  the  statute  of  limitations,  the  burden 
of  proof  is  on  the  defendant  to  show  such  fact. 
Oox  V.  Thomas,  0  Gratt.  888. 

XIU.  APPEALS. 

1.  PROM  INTERLOCUTORY  DECREES. —The  stat- 
atory  bar  of  one  year  to  appeals  from  decrees  ap- 
plies only  to  final  decrees,  and  not  to  interlocutory 
decrees.  Barker  v.  Jenkins,  84  Va.  806,  6  S.  £.  Rep. 
«.  See  RawUngs  v.  Rawlings.  76  Va.  76.  See 
generally,  on  this  subject,  monographic  notes  on 
"Appeal  and  Error"  appended  to  Hill  v.  Perry 
Tarnplke  Co.,  1  Rob.  268,  and  "Decrees"  appended 
to  Evans  v.  Spurgin,  11  Gratt.  616. 

The  statute  of  limitations  is  not  applicable  to  an 
Interlocutory  decree  and  an  appeal  will  lie  there- 
from in  a  proper  case,  regardless  of  the  length  of 
time  that  has  elapsed  since  it  was  made.  Jameson 
V.  Jameson.  86  Va.  61,  0  S.  E.  Rep.  480. 

Although  by  sec.  8454.  of  the  Va.  Code  1887,  the 
right  of  appeal  is  given  from  certain  Interlocutory 
decrees,  still  a  party  entitled  to  such  appeal  is  not 
hound  to  appeal  from  them  when  they  are  rendered, 
bat  may  do  so  at  any  time  within  a  year  after  a  final 
decree  has  been  rendered  In  the  cause,  provided  all 
the  other  requisites  for  an  appeal  exist.  Southern 
Ry.  Co  V.  Glenn,  08  Va.  800,  86  S.  E.  Rep.  806.  See 
Jameson  v.  Jameson.  86  Va.  61.  0  S.  E.  Rep.  480;  Har- 
per V.  Vaughan,  87  Va.  426,  12  S.  E.  Rep.  785. 

a.  RAISING  QUESTION  ON  APPEAL.— LimitaUon 
is  no  defence,  unless  pleaded  or  otherwise  relied  on 
in  the  lower  court  Seborn  v.  Beckwith,  80  W.  Va. 
W4, 5  S.  E.  Rep.  460. 

^  a  creditors*  suit  if  the  statute  of  limiution 
has  not  been  specially  pleaded,  nor  relied  on  before 
the  commissioner,  and  he  failed  to  recognize  the 
statute,  and  therefore  endorsed  no  exception  on  the 
report  the  appellate  court  will  consider  the  statute 
of  limitations  out  of  the  case,  Although  the  report 
apon  ItB  face  shows  that  some  of  the  claims  allowed 
by  the  commissioner  were  barred  by  the  statute. 
Woodyard  v.  Polsley,  14  W.  Va.  211.  See  Ogle  v. 
Adams,  18  W.  Va.  218. 


Where,  in  an  action  to  enjoin  a  sale  under  a  trust 
deed  on  the  ground  that  it  has  been  merged  in  a 
judgment  on  the  bond  secured  by  it,  the  bill  not 
only  fails  to  plead  the  statute  of  limitations  as  to  the 
judgment  but  prays  that  the  parties  entitled  to  it 
be  required  to  enforce  it  in  the  usual  way.  the  stat- 
ute is  not  available  on  appeaL  Gibson  v.  Green.  80 
Va.  624, 16  S.  £.  Rep.  661,  87  Am.  St  Rep.  888. 

8.  MOTION  TO  DISMISS.— A  motion  to  dismiss  an 
appeal,  granted  on  insufllcient  petition,  made  more 
than  three  years  after  the  appeal  was  granted,  and 
after  the  right  to  appeal  has  become  barred,  on  the 
ground  of  such  insufllciency,  should  not  be  sus- 
tained. Orr  V.  Pennington,  08  .Va.  268. 24  S.  £.  Rep. 
088. 

4.  APPEAL  BOND. 

Must  Be  Given  in  Proper  Time.- Section  17,  ch.  178, 
of  the  Code  of  1878,  provides  that  an  appeal  from  a 
final  decree  shall  be  dismissed  whenever  two  years 
elapse  since  its  date,  before  bond  is  given.  Where 
a  final  decree  is  entered  June  2, 1877,  and  an  appeal 
is  allowed  therefrom  May  8, 1870.  but  the  bond  is  not 
given  until  June  0,  187)^,  under  this  section  the 
appeal  must  be  dismissed.  Pace  v.  Ficklln.  76  Va. 
202.  See  monographic  notes  on  "Statutory  Bonds" 
appended  to  Goolsby  v.  Strother.  21  Gratt  107.  and 
"Appeal  and  Error"  appended  to  Hill  v.  Perry  Turn- 
pike Co.,  1  Rob.  268. 

5.  PRES  BINTATION  OP  PETITION, 
a.  DiVlBOiiaA. 

Five  Years.- The  act  limiting  appeals  to  the  court 
of  appeals,  refers  to  the  time  of  presenting  the  peti- 
tion for  an  appeal  to  the  court  or  a  judge  In  vaca- 
tion: and  if  the  petition  be  presented  within  five 
years  from  the  date  of  the  judgment  or  decree,  the 
appeal  is  not  barred  by  the  statute.  Williamson  v. 
Gayle,  4  Gratt  180. 

Same— Applies  to  Commonwesltb.- The  act  of 
April  16,  1881,  which  limits  the  right  of  appeals  to 
the  courts  of  appeal  to  five  years,  applies  to  the 
commonwealth.    Com.  v.  Moore,  1  Gratt  804. 

Prior  to  Act  November  8.  1870.— The  longest  period 
of  limitation  within  which  a  petition  for  an  appeal, 
writ  of  error  and  supersedeas  can  be  presented  is 
two  years  nine  months  and  ten  days,  as  to  final 
judgments,  decrees  and  orders  rendered  before 
the  passage  of  the  act  of  November  5.  1870.  and  as 
to  those  since  rendered,  such  period  of  limitation 
is  two  years.    Callaway  v.  Harding,  28  Gratt  542. 

Two  Years— Act  flarcfa  15,  1867.— The  act  of  March 
15,  1867.  which  amended  sec.  8,  of  ch.  182,  of  the  Code 
of  1860.  changing  the  limitation  of  time  for  present- 
ing a  petition  for  an  appeal  from,  or  writ  of  error  or 
supersedeas  to,  any  final  decree  or  judgment,  from 
five  to  two  years  after  it  was  made  or  rendered, 
did  not  amend  sec  26,  of  that  chapter  which  allows 
five  years  for  perfecting  an  appeal.  Therefore  an 
appeal  might  be  perfected  at  any  time  within  five 
years  from  the  date  of  the  decree.  But  see  sec.  17, 
ch.  17»,  of  the  Code  of  1878;  Boiling  v.  Lersner,  26 
Gratt  36. 

Bills  of  Review— Six  Months— Acts  1884.— Under 
sees.  8  and  17.  ch.  18.  of  the  Sess.  Acts  of  1884,  re- 
quiring a  petition  for  an  appeal  from  a  decree 
refusing  a  bill  of  review  to  a  final  decree,  rendered 
more  than  twelve  months  before,  to  be  presented 
within  six  months  from  such  refusal,  it  is  imma- 
terial whether  the  statute  intended  the  refusal  to 
be  of  the  prayer  of  the  bill  or  merely  of  permission 
to  file  it  and  in  either  case,  after  the  expiration 
of  the  prescribed  time  the  appeal  cannot  be  granted. 
Jordan  v.  Cunningham,  85  Va.  418,  7  S.  E.  Rep.  54a 
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If  a  final  decree,  from  wbich  an  appeal  is  asked, 
is  a  decree  refuslnff  a  bill  of  review  to  a  decree 
rendered  more  tban  six  months  before,  no  appeal 
from  or  supersedeas  to  sach  decree  sball  be  allowed 
nnless  toe  petition  be  presented  within  six  months 
from  the  date  of  such  final  decree,  Va.  Code  1887, 
sec  8456;  Mason  v.  Mason,  97  Va.  106,  83  S.  E.  Rep. 
1015.  The  Ihnitation  besrins  to  run  from  the  actual 
date  of  the  decree  appealed  from,  and  not  from 
the  befirinninff  or  end  of  the  term  at  which  it  was 
rendered.  Bnford  v.  North  Roanoke  Land  Co.,  94 
Va.  616,  97  S.  E.  Rep.  609. 

Delivery  of  Record  to  Clerk.— It  is  provided  by  sec. 
8474  of  the  Code  that  the  record,  with  petition  for  a 
writ  of  error,  is  to  be  delivered  to  the  clerk  of  the 
court  of  appeals  and  bond  sriven,  within  one  year 
from  the  entry  of  the  judgment  or  decree  appealed 
from,  exclusive  of  the  period  between  the  present- 
IniTof  the  petition  and  the  delivery  of  the  papers  to 
the  clerk,  or  the  writ  of  error  is  to  be  dismissed. 
This  section  contemplates  merely  an  actual  deliv- 
ery to  the  clerk,  and  where  the  petition  and  papers 
are  received  on  the  last  day  of  the  period  allowed, 
and  the  bond  is  not  filed  until  the  next  day,  the 
writ  should  be  dismissed,  although  the  clerk  did 
not  know  that  he  did  not  have  the  petition  and 
record,  until  the  time  when  the  bond  was  filed. 
The  statute  of  limitations  in  such  cases  is  Impera- 
tive, and  the  appellate  court  cannot  relieve  the 
plaintiff  or  appellant  from  the  effect  of  misfortune, 
accident  or  mistake.  Bull  v.  Evans,  96  Va.  1,  80  S. 
E.  Rep.  468.  See  Pace  v.  Ficklin,  76  Va.  898;  Otter- 
back  V.  R.  Co.,  86  Oratt  940;  Yarborouffh  v.  Deshazo, 
7aratt  874. 

b.  In  Wbst  Virginia. 

Two  Years.— Under  ch.  187,  Acts  188S,  the  court  of 
appeals  of  West  Virsrinia  has  no  authority  to  award 
an  appeal  from  any  appealable  decree,  or  to  review 
errors  in  it  or  any  decree  or  order  precedinir  it  in 
the  cause,  unless  the  appeal  from  such  appealable 
decree  is  taken  before  the  expiration  of  two  years 
from  its  date.    Hoy  v.  Huirhes,  27  W.  Va.  778- 

If,  after  the  expiration  of  two  years  from  the 
date  of  an  appealable  decree,  an  appeal  is  properly 
obtained  from  a  subsequent  decree  for  errors  not 
arising  out  of  the  first  decree  or  any  order  or  de- 
cree preceding:  it,  the  court  of  appeals  can  only 
consider  and  review  the  errors  complained  of  in 
such  subsequent  decree,  or  the  orders  and  decrees 
entered  in  the  cause  subsequent  to  said  appealable 
decree.    Hoy  v.  Hughes,  27  W.  Va.  778. 

Five  Ye«r».— Under  provisions  of  sec.  3,  ch.  44.  W. 
Va.  Acts  1877.  and  sec.  8,  ch.  167.  W.  Va.  Acts  1882, 
no  petition  can  be  entertained  by  the  court  of  ap- 
peals for  an  appeal  from  a  decree  of  any  character, 
which  was  rendered  more  than  five  years  before 
the  petition  was  presented  for  the  appeal.  Lloyd  v. 
Kyle,  26  W.  Va.  534. 

A  party  cannot  be  firranted  an  appeal  upon  a  peti- 
tion assiflrninff  errors  in  appealable  decrees  rendered 
more  than  five  years  before  the  petition  is  presented, 
although  the  errors  thus  assigned  may  be  the  foun- 
dation of.  and  be  ffiven  effect  in,  a  subsequent  decree 
rendered  within  five  years,  from  which  an  appeal  is 
also  prayed.    Lloyd  v.  Kyle.  26  W.  Va.  684. 

XIV.  THE  STATUTE  IN  PARTICULAR  INSTANCES. 

In  this  section  the  application  of  the  statute  in 
particular  instances  has  been  set  out.  The  collec- 
tion of  cases  is  by  no  means  exhaustive,  and  refer- 
ence is  made  to  the  monographic  note  on  each 
specific  subject  of  the  series,  where  all  the  cases 


will  be  found  relating  to  the  limitation  of  actions 
in  that  particular  branch  of  the  law. 

I.  ACCOUNTS. 

ReUII  Store  Acoounts.  -Sec.  5.  ch.  149.  Code  IStt, 
limiting  actions  on  store  accounts  to  two  yean, 
does  not  embrace  wholesale  dealincrs  of  importiog 
and  wholesale  merchants,  but  applies  exclusiTdj 
to  the  store  accounts  of  retail  dealers  witb  their 
customers.    Wortham  v.  Smith,  16  Oratt.  487. 

Seme— Auctlooloff  Imported  Qoode.—The  act  of  Oc- 
tober' 1779.  "for  discouraffiniT  extensive  credit,  and 
repealing  the  lawprescribinir  the  method  of  proTiof 
book  debts,"  providing  that  all  actions  founded  on 
accounts  for  iroods  sold  and  delivered,  or  for  vu 
articles  chargred  in  any  store  account,  shall  be 
commenced  within  six  months  after  the  cause  of 
action  accrues,  applies  only  to  store  acconnti  of 
retail  merchants,  and  not  to  an  action  for  warn 
and  merchandise  imported  for  sale  by  one  vbo 
kept  no  retail  store,  but  who  sold  the  same  at  pub- 
lic auction  and  delivered  them  twelve  months  be- 
fore the  suit  was  brought.  Tomlin  v.  Kelly.  1 
Wash.  190. 

Seme— AcoouDts  Steted.— Retail  store  accoanti. 
thouffh  barred  by  limitations  in  two  years,  wben 
presented  to  the  debtor,  and  agreed  by  him  to  be 
correct,  become  accounts  stated,  and  are  croTerned 
by  a  different  statute.  Radford  v.  Fowlkes,  85  Va. 
820.  8  S.  E.  Rep.  817. 

Suit  to  Surcharge  ami  Falsify  Accounts.— There  li 
no  statute  of  limitations,  fixinff  time  within  wbict 
suits  may  be  brought  to  surcharsre  and  falsify  set- 
tlements of  accounts  of  committees  of  Innadcs. 
Trowbridffe  v.  Stone,  42  W.  Va.  464.  26  S.  E.  Bep.  161 

Recovery  of  Money  from  Attorney.— The  act  of 
limitations  is  a  food  plea  to  a  suit  in  equity,  broogbt 
to  recover  money  collected  by  an  attorney  for  tbe 
plaintiff,  and  not  accounted  for  by  him.  Kinney  t. 
McClure,  1  Rand.  284. 

Accounts  between  Merchants  and  Pectori.-The  ac- 
counts between  merchant  and  merchant  or  mer- 
chant and  factor,  which  are  excepted  from  ibe 
operation  of  the  statute,  must  be  a  direct  concern 
of  trade.  Liquidated  demands  or  bills  and  notes, 
which  are  only  traced  up  to  the  trade  of  merchants, 
are  too  remote  to  come  within  the  description  and 
they  are  not  excepted  from  the  bar.  Roots  t.  Salt 
Co..  27  W.  Va.  483. 

Merchant  end  Merchant.— The  saving  in  sec  4  of 
the  act  of  limitations,  1  Rev.  Code  488.  applies  also 
to  sec.  7  of  the  same  act.  by  which  an  action  be- 
tween merchant  and  merchant  is  neither  barred 
by  one  year,  nor  by  five  years.  Moore  v.  Manro. 
4  Rand.  488. 

Administration  Accounts.— In  1756  a  creditor  vas 
made  an  executor  and  guardian  of  the  cbildren 
of  his  debtor,  but  attended  very  little  to  the  datio 
of  executor.  The  devisees  obtained  possession  of 
the  estate  of  the  testator,  and  the  executor  endear- 
ored  to  have  a  settlement  of  the  administration. 
In  17^  he  died.  In  1784  all  parties  expressing  a 
desire  for  a  settlement  of  accounts,  an  order  was 
entered  for  that  purpose,  but  the  defendants 
refusing  to  proceed,  the  administrators  of  the  exec- 
utor filed  a  bill  for  that  purpose.  The  defendants 
plead  tbe  statute  of  limitations  which  was  held  tobe 
a  bar.    Pendleton  v.  Whltinff,  Wythe  38. 

The  act  of  1792,  which  directs  a  court  in  an  action 
upon  open  accounts  asrainst  administrators  or  exec* 
utors  to  strike  out  all  items  appearincr  to  bare 
been  due  five  years  before  the  death  of  the  tesutor 
or  intestate,  was  construed  in  Brooke  v.  Shelly,  4  B. 
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A  M.  286,  to  relate  only  to  open  accounts  and  not 
to  settlements  of  assumptions.  See  monographic 
noU  on  "Executors  and  Administrators"  appended 
to  Rosser  y.  Depriest,  5  Gratt.  6. 

2.  BANKRUPTCY. 

Accrual  of  Action  to  Asslpiee.-- The  federal  statute 
of  limitations  requires  that  the  assignee  in  bank- 
ruptcy shall  brinff  his  suit  asrainst  persons  clalmlnflr 
an  adverse  interest  within  two  years  from  the  time 
the  cause  of  action  accrued.  Under  this  statute  it 
is  held  that  the  assismee's  cause  of  action  accrued 
from  the  maturity  of  his  cause  of  action,  and  not 
from  the  date  of  the  assigrnment  Smith  v.  Profltt, 
K  Va.  8Sg.  1  S.  E.  Rep.  07.  See  monoffraphic  note  on 
"Bankruptcy  and  Insolvency"  appended  to  Dillard 
T.  Collins.  26  Oratt.  84S. 

Application.— The  federal  statute  limltinir  actions 
by  or  airalnst  assignees  in  bankruptcy,  as  to  prop- 
erty vested  in  them  to  two  years,  does  not  apply  to 
suits  affainst  purchasers  from  such  assifirnees. 
Moorman  v.  Arthur,  90  Va.  456, 18  S.  E.  Rep.  860. 

3.  BONDS. 

Previous  to  July  i,  1850.— There  was  no  positive 
limitation  of  time  as  to  the  rlsrht  of  action  upon 
bonds  before  the  passasre  of  a  statute  which  took 
effect  July  1,  1860,  and  as  to  bonds  payable  before 
that  time  the  statute  of  limitations  besran  to  run  that 
day.  Alexander  v.  Byrd,  85  Va.  090.  8  S.  £.  Rep.  577; 
Bell  V.  Wood,  94  Va.  077.  27  S.  £.  Rep.  604.  See  mon- 
ographic noU  on  "Bonds"  appended  to  Ward  v. 
Cbiim,  18  Oratt.  801. 

FModnfy  Bond— Act  i8a6.— The  act  of  limitations 
of  March  8,  1826,  does  not  apply  to  suits  asrainst 
ftdociaries  for  the  balance  of  estates  in  their  hands, 
but  to  suits  on  their  official  bonds  a^inst  them 
and  their  sureties.    Winston  v.  Street,  2  P.  &  H.  100. 

Sum— Accmal  of  Cause  of  Action.— By  sec.  0,  ch.  146, 
Code  1873,  an  action  on  a  fiduciary's  bond  is  only 
harred  after  ten  years  from  the  time  the  cause  of 
actioa  accrued.  This  Is  from  the  return  day  of  the 
execution  asrainst  the  fiduciary,  or  from  the  time  of 
Tight  to  require  payment  or  delivery  from  the 
fidnciary.  Sharpe  v.  Rockwood,  78  Va.  24 ;  Morrison  v. 
LavcU.  81  Va.  619;  Robertson  v.  Gillen waters,  85  Va. 
lie  7  S.  E.  Rep.  871.  See  McOormick  v.  Wright,  79 
,Va.5M. 

So«e-5MBo-au«nH«n.-The  rlfirht  of  action  of  a 
ward  on  an  official  bond  of  his  sruardlan,  within  the 
neaQlnr  of  the  act.  Sup.  Rev.  Code  1819,  ch.  200,  sec. 
1.  accrues  to  the  ward  immediately  on  his  arrival  at 
a£e,  and  if  brousrht  therefore  more  than  ten  years 
afterwards,  it  will  be  barred  by  that  statute.  See 
Code  1849,  ch.  149,  sec.  5,  6,  17;  Masruder  v. 
Goodwyn,  2  P.  A  H.  561. 

Ssae— Sane— Executor  or  Administrator.— it  is  pro- 
vided by  sec.  9,  ch.  146,  Code  1878,  that  limitation 
of  an  action  upon  the  bond  of  an  executor  or 
administrator  is  ten  years  after  the  accrual  of 
a  Tight  of  action.  There  is  no  other  limitation 
applicable  to  the  sureties  upon  the  official  bonds. 
Leake  v.  Leake,  75  Va.  792.  See  monographic  note  on 
'"Executors  and  Administrators"  appended  to 
Rosser  v.  Depriest,  6  Gratt  6. 

Where  an  administrator  settles  his  administration 
accotmts,  by  srivinff  his  bond  to  the  widow  for  the 
balance  due  her,  from  the  moment  of  Its  execution 
and  delivery,  a  riffht  of  action  accrues  thereon,  and 
where  more  than  ten  years  elapses  before  she 
brings  salt  thereon,  his  sureties  are  discharged  by 
tbesutnteof  limitations.  Sec.  8,  9,  ch.  149,  Code 
1W8;  Tilson  V.  Davis.  S2  Gratt  92. 

Bonds  of  Married  Women.— Bonds  firiven  by  a  mar- 


ried woman  with  the  intention  of  blndlnsr  her  sepa- 
rate estate,  are  valid  in  equity  as  evidences  of  debt 
asrainst  such  estate,  and  therefore  are  not  barred 
by  the  statute  of  limitations  as  simple  contract 
debts.    Garland  v.  Pamplin.  32  Gratt  905. 

Forthcoming  Bond.— The  statute  of  limitations  1 
Rev.  Code,  ch.  128,  sec.  5,  whereby  the  remedy  ou  a 
judgment  by  debt  or  scire  facias  is  limited  to  ten 
years,  is  no  bar  to  a  motion  on  a  forthcomlnsr  bond 
of  more  than  ten  years'  standiuflr.  Lipscomb  v. 
Davis,  4  Leiffh  803. 

Bond  of  Cashier— Misappropriation  of  Funds.— In  an 
action  on  the  bond  of  a  bank  cashier,  where  it  ap- 
pears that  the  cashier  had  misapplied  an  amount 
equal  to  the  penalty  of  the  bond  within  ten  years 
next  preceding  the  commencement  of  the  action,  it* 
Is  immaterial  whether  the  limitation  in  such  cases 
be  ten  years  or  more.  Elam  v.  Commercial  Bank. 
86  Va.  92,  9  S.  E.  Rep.  498. 

4.  CONVERSION.— Where  a  party  delayed  ten 
years  after  his  rl? ht  of  action  accrued  before  he 
befiran  his  action  of  trovcfr,  it  was  barred  by  the 
statute  of  limitations.  Philips  v.  Martiney .  10  Gratt. 
338.  See  monoflrraphic  note  on  *'Trover  and  Conver- 
sion", appended  to  Eastern  Lunatic  Asylum  v.  Gar- 
rett, 27  Gratt  168. 

The  period  under  the  statute  of  limitations  for  an 
action  for  the  unlawful  conversion  of  personal  prop- 
erty, or  for  its  proceeds  if  sold,  is  five  years.    Thomp 
son  V.  Whitaker  Iron  Co..  41  W.  Va.  574,  28  S.  E.  Rep. 
796. 

The  act  of  limitations  may  be  pleaded  in  bar  to 
an  action  against  a  carrier  for  fraudulently  embes&- 
zlinff  sroods  entrusted  to  his  care.  Cook  v.  Darby,  4 
Munf.  444. 

5.  DEATH  BY  WRONGFUL  ACT. 

Virginia  Rnle.— It  was  held  in  Anderson  v.  Hygeia 
Hotel  Co.,  92  Va.  687.  24  S.  E.  Rep.  269,  that  where  per- 
sonal injuries  result  from  the  wrongful  act  neglect 
or  default  of  a  person  or  corporation,  an  action  to 
recover  damages  therefor  must  be  brought  within 
one  year  from  the  time  the  injury  occurred  under 
sec.  2927  of  the  Code,  notwithstanding  sees.  2902, 2906 
and  2906.  See  monographic  note  on  "Death  by 
Wrongful  Act"  appended  to  De  Ende  v.  Wilkinson, 
2  Pat  &  H.  663. 

Limitation  Determined  by  Object  of  Action.— The 
limitation  of  an  action  is  not  determined  by  its 
form  but  by  its  object,  hence  if  the  substance  of  a 
wrong  is  an  injury  to  the  person,  the  limitation  in 
an  action  of  trespass  on  the  case  in  assumpsit  is  the 
same  as  if  the  action  were  In  form  ex  delicto.  Bir- 
mingham V.  Ches.,  etc.,  R.  Co.,  98  Va.  548, 37  S.  E.  Rep. 
17. 

Extension.— The  act  January  29,  1894.  providing 
that  the  right  of  action  for  death  by  wrongful  act 
shall  not  be  determined  by  the  death  of  the  person 
Injured,  does  not  extend  the  time  for  commencing 
actions  caused  by  negligence  from  a  year,  as  under 
the  statute,  to  five  years.  Birmingham  v.  Ches., 
etc.,  R.  Co.,  98  Va.  548,  37  S.  E.  Rep.  17.  See  sec.  2927 
of  the  Code. 

Incidental  Damages.— A  claim  for  indirect  and  In- 
cidental damages  arising  from  an  injury  purely 
personal  in  Its  nature,  does  not  cause  the  action 
brought  to  recover  for  such  injuries,  to  survive,  and 
hence  the  limitation  is  one  year.  Birmingham  v. 
Ches.,  etc..  R.  Co..  98  Va.  {MS,  37  S.  E.  Rep.  17. 

West  Virginia  Cases.- Sees.  5,  6,  ch.  103,  W.  Va. 
Code  1891,  is  the  West  Virginia  Lord  Campbell's 
Act  creating  a  cause  of  action  where  none  existed 
at  common  law  for  wrongfully  causing  the  death  of 
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a  person,  and  tbe  provision  that  any  sucli  action 
shall  be  commenced  wttbin  two  years  after  the 
death  of  such  deceased  person  is  an  essentially  re- 
straining element  of  the  riirht  of  action  fiven. 
Lambert  v.  Ensiffn  Mfg.  Co.,  4£  W.  Va.  818,  26  S.  E. 
Rep.  481. 

One  year  is  the  bar  prescribed  by  the  statute  of 
limitations  for  the  recovery  of  damages  for  an  in- 
jury to  the  person  in  all  cases,  except  the  riffht  of 
action  sriven  by  sees.  5,  6,  ch.  108,  of  the  Ck>de,  to 
the  personal  representative  of  a  decedent  against 
any  party,  wron^f ally  causinir  his  death.  Curry  v. 
Town  of  Manninsrton,  28  W.  Va.  14. 

It  is  declared  by  sec.  18,  ch.  104.  of  the  W.  Va.  Code 
1881,  that  the  limitation  of  all  personal  actions,  if 
they  be  for  matters  of  a  nature  that  in  case  of  the 
death  of  a  party,  they  could  not  be  broufirht  by  or 
against  his  representative,  shall  be  one  year  from 
the  time  the  ri? ht  to  brinf  the  same  shall  have  ac- 
crued.   Curry  v.  Town  of  Manninfirton,  28  W.  Va-  14. 

6.  DECREES.— Where  no  execution  has  been 
issued  on  a  decree  within  a  year  after  it  was  ren- 
dered, and  no  proceeding  has  been  had  to  revive  it 
within  ten  years  thereafter,  it  is  barred  by  sees. 
12, 18,  ch.  182.  Code  1878.  Series  v.  Cromer,  88  Va. 
496,  13  S.  £.  Rep.  860.  See  monographic  note  on 
"'Decrees"  appended  to  Evans  v.  Spursrin.  11  Gratt. 
616. 

Interlocutory.— There  is  no  statute  llmitins:  a  peti- 
tion for  rehearing  an  interlocutory  decree  which  is 
not  appealable.  Fowler  v.  Lewis,  86  W.  Va.  112,  14 
S.  E.  Rep.  447. 

Decree  against  AiMent  Defendant.— The  limitation  of 
seven  years  has  no  application  to  so  much  of  a 
decree  against  an  absent  defendant,  as  it  acts  in 
personam,  and  establishes  a  personal  demand. 
Rootes  V.  Tompkins,  8  Qratt  08. 

7.  JUDGMENTS. 

Ten-Year  Limitation.— A  judgment  Is  barred  by 
the  statute  of  limitations  in  ten  years,  if  no  execution 
is  issued  on  it,  and  no  ecire  /aeiat  is  sued  out  to 
revive  it.  in  that  time.  Dabney  v.  Shelton,  82  Va. 
840,  4  S.  E.  Rep.  606;  Hutcheson  v.  Grubbs.  80  Va.  261: 
White  V.  Offleld,  00  Va.  886,  18  S.  E.  Rep.  486.  See 
further,  monographic  note  on  ^'Judgments"  ap- 
pended to  Smith  V.  Charlton,  7  Gratt.  426. 

When  Execution  Issues  and  Return  nade— Virginia 
Rule.— The  rlsrht  to  issue  a  scire  fadae  upon  a  Judg- 
ment is  not  barred  by  the  act  of  limitations  in  a 
case  where  execution  was  Issued  in  due  time,  and 
return  was  made  thereon,  until  the  lapse  of  twenty 
years.  Gee  v.  Hamilton,  6  Munf.  82;  Brown  v.  Camp- 
bell, 88  Gratt  402. 

Under  sec.  12,  ch.  186,  Code  1860,  the  limitation 
within  which  an  alias  execution  may  be  issued  is 
twenty  years,  where  there  is  return  of  an  officer, 
but  whether  such  return  is  valid  or  sufficient  is  not 
a  question  which  can  arise  under  the  section. 
Hamilton  v.  McConkey,  83  Va.  533,  5  S.  E.  Rep.  724. 

Judgment  was  recovered  against  a  debtor  Sept 
1810,  an  execution  was  sued  out  in  the  same  month, 
and  another  in  Oct  1815,  but  neither  was  returned. 
To  a  scire  facicu  to  revive  the  judgment  against  the 
executor  of  the  debtor,  sued  out  in  July  1826.  the 
defendant  plead  the  statute  of  limitations.  The 
plaintiffs  reply  the  two  executions,  but  on  demurrer 
the  statute  was  held  a  bar  to  the  action.  Fleming 
V.  Dunlop,  4  Leigh  388. 

Where  a  judgment  in  a  justice's  court  was  ob- 
tained February  23, 1866,  and  was  duly  docketed, 
but  upon  which  no  execution  was  issued  and  where 
a  judgment  of  the  circuit  court  of  November  2, 1866, 


was  also  duly  docketed,  and  on  which  no  execatioD 
was  issued,  and  suit  was  not  brought  to  enforce  k 
lien  of  these  judgments  until  April  90,  1887,  it  was 
held  that  the  right  to  recover  was  barred  by  limi- 
tations in  accordance  with  sees.  3578,  8677.  K78.  Va. 
Code  1887.  Brown  v.  BuUer,  87  Va.  021.  IS  S.  E. 
Rep.  71. 

Same— in  West  Virginia.— In  no  event  can  a  Judg- 
ment be  revived,  under  the  West  Virginia  statate. 
sec.  11,  ch.  180,  Code,  after  ten  years  have  elapsed 
from  the  return  day  of  the  last  execution  issued 
thereon,  and.  if  more  than  five  years  of  that  period 
elapse  during  the  life  of  the  execution  debtor,  iben 
the  creditor  has  only  the  remainder  of  the  ten  yean 
within  which  to  revive  the  judgment  against  the 
personal  representative  of  such  debtor.  Handy  t. 
Smith.  80  W.  Va.  106,  8  S.  E.  Rep.  604.  See  Laidley 
V.  Kline,  28  W.  Va.  565. 

Where  an  execution  has  been  issued  upon  i 
judgment  more  than  ten  years  after  the  return  day 
of  the  last  preceding  execution  issued  thereon,  and 
a  suit  Is  brought  by  the  creditor  to  enforce  the  lien 
of  such  judgment  against  the  real  estate  of  his 
debtor,  the  issuance  of  such  execution  will  not 
avoid  the  bar  of  the  right  to  enforce  such  lien,  not- 
withstanding the  said  execution  is  merely  voidable, 
and  not  liable  to  be  assailed  in  a  collateral  snlt 
Reilly  v.  Clark.  81  W.  Va.  571,  8  S.  E.  Rep.  GOO. 

The  lien  of  a  judgment  on  which  no  execution 
has  ever  issued,  will  not  be  enforced  in  a  court  of 
equity  in  a  suit  brought  after  the  lapse  of  ten  yeaxs 
from  the  date  of  the  judgment  and  where  the 
debtor  dies,  the  time  in  which  it  can  be  enforced 
may  be  less,  as  in  no  case  can  it  exceed  five  yean 
after  the  qualification  of  his  personal  represenu- 
tive.  unless  perhaps  it  may  be  kept  alive  by  nuiag 
out  successive  executions  after  the  death  of  the 
debtor,  or  by  having  sued  out  a  scire  /ados  contin- 
ued his  right  to  do  so.  Werdenbaugh  v.  Reid,  20  W. 
Va.  588. 

A  judgment  is  rendered  against  an  executor  to 
be  paid  de  bonis  testatoris  on  November  30.  1810. 
An  execution  issued  on  this  judgment  on  December 
16,  1870,  returnable  to  March  rules  1871,  and  was 
returned  then  "no  property  found."  Another  exe- 
cution issued  September  13, 1880,  returnable  to  De- 
cember rules  1880,  and  ordered  "to  lie."  At  JnU 
rules  1881.  a  bill  was  filed  to  compel  the  executor 
to  settle  his  accounts,  claiming  that  there  were 
sufficient  assets  in  his  hands  with  which  to  par  thli 
judgment,  and  which  he  ought  to  have  applied  to 
its  payment  and  asking  a  personal  decree  against 
him  for  the  amount  of  such  judgment  This  salt 
was  not  barred  by  the  statute  of  limitations,  and 
could  have  been  brought  without  being  so  barred,  at 
any  time  within  ten  years  after  December  rnlei 
1880,  the  return  day  of  the  last  execution  on  the 
judgment    Hurst  v.  Morgan,  81  W.  Va.  681,  8S.  E. 

Rep.  285. 
5anie—5anie— Exception— Parol  Evidence.— To  arold 

the  bar  of  the  statute  of  limitations  In  respect  to  the 
right  to  enforce  the  Hen  of  a  judgment  the  creditor 
must  bring  his  case  within  one  of  the  exception! 
declared  In  the  statute,  and  he  cannot  by  parol 
evidence  or  otherwise  avoid  such  bar  upon  any 
ground  not  embraced  In  the  statute,  as  by  parol 
agreement  binding  him  not  to  sue  out  execution  (X 
enforce  the  judgment  until  within  ten  years  before 
the  bringing  of  such  suit  RelUy  v.  Clark.  31  W.  Va. 
571,  8  S.  E.  Rep.  509. 

Action  against  Representative.— A  judgment  against 
a  testator  In  his  lifetime,  and  not  revived  against 
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his  personal  representative  after  his  death,  within 
ilTe  years  from  the  time  of  his  qaallflcatlon,  is 
barred  by  the  statute  of  limitations.  Peyton  y. 
GsuT.  1  Band.  496. 

Section  17  of  the  statute  of  limitations,  provid- 
ing that  debt  or  »clre  fadcu  on  Judflrment  affainst 
decedents  in  their  lifetime,  shall  not  be  brought 
igalnst  their  representative  after  the  expiration  of 
flTe  years  from  the  qualification  of  the  representa- 
tive, and  that  such  Judement  shall  after  the  expi- 
ration of  flye  years  be  deemed  to  be  paid  and 
discbarsred.  is  a  bar  to  debt  or  Bcire  facias  on  such 
jadffments  affainst  an  administrator  of  a  deceased 
debtor,  although  no  assets  of  the  debtor's  estate 
came  into  the  hands  of  the  representative  within 
five  years  after  his  qualification,  and  the  adminis- 
trator is  bound  to  plead  the  statute  to  actions  of 
Jndirment  creditors  prosecutlnff  the  claim  to  which 
the  act  of  limitations  does  not  apply.  Tunstall  v. 
Pollard,  11  LeiflTh  1. 

Sections  10  and  11,  ch.  1S9,  of  the  Ck>de,  are  appli- 
cable to  judinnents  rendered  by  a  Justice,  so  far  as 
to  provide  that  upon  such  a  judgment,  on  which  no 
execution  within  two  years  from  the  date 
of  its  rendition  has  issued,  an  action  may  be 
broDght  at  any  time  within  ten  years  after  the  date 
of  the  Judgment;  but,  if  such  action  be  asrainst  a 
personal  representative  of  a  decedent,  it  shall  be 
brought  within  five  years  from  the  qualification  of 
Boch  representative.  Llvesay  v.  Dunn,  83  W.  Va. 
tfl  10  S.  E.  Rep.  806. 

SsflSfr-Revlval.— Under  the  provisions  of  sees.  11, 
It,  ch.  199  of  the  Code,  a  judgment  may  be 
revived  by  tdr^faeiat  against  the  personal  repre- 
sentative of  the  Judgment  debtor  within  ten  years 
from  the  return  day  of  the  last  execution  thereon, 
although  that  time  may  be  more  than  ten  years 
from  the  date  of  the  Judgment;  provided,  such  re- 
vival be  made  within  five  years  from  the  date  of 
the  qualification  of  such  representative.  Laldley  v. 
Kline,  28  W.  Va.  606. 

UflritettoB  In  iSas.— In  Randolph  v.  Randolph,  8 
Rand.  490  (I8S6).  it  was  held  that  at  that  time  there 
was  no  limitation  by  statute  to  an  action  of  debt  or 
•drtfaeUu  upon  a  judgment,  except  only  in  the  case 
of  a  judgment  on  which  no  execution  had  been 
taken  out,  and  in  cases  of  executors  and  administra- 
tors, upon  a  Judgment  against  their  testator  or 
intestate.  In  all  other  cases  the  remedies  were  as 
at  common  law,  and  at  that  law  there  was  nothing 
like  a  limitation  upon  them  except  the  presumption 
of  payment,  arising  after  twenty  years. 

Lka  Ceases  with  Right  to  Bnforce.— The  lien  of  a 
Judgment  ceases  when  the  right  to  sue  out  execu- 
tion on  the  Judgment,  or  to  revive  it  by  adrt  facias, 
is  barred  by  the  statute  of  limitations.  Werden- 
baogh  V.  Reid,  20  W.  Va.  588:  Shipley  v.  Pew,  23  W. 
Va.487. 

Jadgment  Quando  Acciderlnt.— A  Judgment  ouando 
(ifonierint,  does  not  come  within  the  operation  of  the 
statute  of  limitations  In  relation  to  Judgments.  1 
Rev.  Code,  ch.  128,  sec.  6;  Smith  v.  Charlton,  7  Gratt 


5aperdcdeas.— A  supersedeas  awarded  by  a  circuit 
Courtis  not  issued  because  of  a  vacancy  in  the  office 
of  clerk,  and  although  a  clerk  Is  soon  afterwards 
appointed,  the  plaintiff  delays  ten  years  before  ap- 
plying for  the  writ.  As  it  is  provided  by  statute,  1 
Rev.  Code,  ch.  188,  sec.  19,  that  no  supersedeas  shall 
he  granted  to  a  Judgment  after  five  years  from  the 
time  when  the  Judgment  becomes  final,  it  was 
proper  to  refuse  the  issuing  of  the  supersedeas. 
Anderson  v.  Lively,  0  Leigh  77. 


Action  of  Debt— The  statute  1  Rev.  Code  1819,  p.  489, 
ch.  188,  sec.  5,  declaring  that  where  execution  has 
issued  and  no  return  is  made  thereon,  the  party  in 
whose  favor  the  same  was  issued  may  obtain  other 
executions  for  ten  years  from  the  date  of  the  Judg- 
ment and  not  after,  does  not  bar  such  party  from 
maintaining  an  action  of  debt  on  the  Judgment 
after  ten  years.    Herrlngton  v.  Harklns,  1  Rob.  501. 

8.  MALICIOUS  PROSECUTIONS.— An  action  for 
malicious  prosecution  sounding  in  consequential 
and  punitive  damages,  although  affecting  business 
and  property,  does  not  survive  to  the  personal 
representative,  and  is  barred  within  a  year  after 
the  accrual  of  the  cause  of  action.  Porter  v.  Mack, 
60  W.  Va.  681,  40  S.  E.  Rep.  460.  See  monographic 
note  on  '*  Malicious  Prosecution." 

Section  2987  of  the  Code  provides  a  limitation  of 
five  years  in  every  personal  action  for  which  no 
limitation  Is  otherwise  prescribed,  **if  it  be  a  mat^ 
ter  of  such  nature  that,  in  case  a  party  died,  it  can 
be  brought  by  or  against  his  personal  representa^ 
tive  :  and,  if  it  be  for  a  matter  not  of  such  nature, 
shall  be  brought  within  one  year  next  after  the 
right  to  bring  the  same  shall  have  accrued."  In 
Mumpower  v.  City  of  Bristol,  94  Va.  787, 87  S.  E.  Rep. 
581,  which  was  an  action  on  the  case  for  maliciously 
and  without  probable  cause  enjoining  the  plaintiff 
from  the  use  of  waters  of  a  creek  for  the  purpose 
of  running  his  mill,  it  was  held  that  this  action  did 
not  survive  and  was  barred  within  a  year  after  the 
dissolution  of  the  injunction. 

9.  MOTIONS. 

Virginia.— Motion  to  correct  errors  In  Judgments 
or  decrees  b3'  default  given  by  sec.  6.  ch.  177,  Code 
1878.  Is  barred  after  the  lapse  of  five  years  from  the 
date  of  the  Judgment  or  decree.  Kendrlck  v.  Whit- 
ney, 28  Gratt  640. 

West  Virginia.— A  motion  to  correct  a  decree  ren- 
dered by  default  under  sec.  5,  ch.  184  of  the  Code,  is 
barred  in  five  years  from  the  date  of  the  decree. 
Dick  V.  Robinson,  19  W.  Va.  160. 

Motion  for  Quotas.— It  was  held  in  Stratton  v. 
Mutual  Assurance  Soc,  0  Rand.  22,  that  on  a  motion 
for  quotas  the  act  of  limitations  did  not  apply  be- 
cause the  declaration  for  insurance  was  a  sealed 
instrument. 

Terminology  .—Motions  are  included  in  the  terms 
"suits"  and  "actions"  in  the  act  of  1789,  for  limita- 
tion of  suits  upon  penal  statutes.  Auditor  v.  Gra- 
ham. 1  CaM  476. 

10.  NOTES.— Under  the  act  of  limitations  of  1882 
(Acts  1888,  p.  800,  ch.  102,  sec.  6),  a  note  given  is  barred 
by  the  lapse  of  five  years  from  the  date  of  its  ma- 
turity, after  excluding  the  periods  when  the  statute 
is  barred.  Maslin  v.  Hiett,  37  W.  Va.  15, 16  S.  E.  Rep. 
487.  See  monographic  notes  on  "Bills,  Notes  and 
Checks"  appended  to  Archer  v.  Ward,  9  Gratt  628, 
and  "Contracts"  appended  to  Enders  v.  The  Board 
of  Public  Works.  1  Gratt  864. 

Indorsement  on  Demand  Note.— An  indorsement  of  a 
note  payable  on  demand,  imports  a  guarantee  of 
the  note  according  to  its  terms,  which  cannot  be 
altered  by  parol  proof ;  and  if  an  action  on  the 
guarantee  is  not  brought  within  five  years  from  the 
date  of  the  note,  it  is  barred  by  the  statute  of 
limitations.    Watson  v.  Hurt,  6  Gratt  638. 

Deed  of  Trust  as  Collateral  Security.— A  deed  of  trust 
executed  as  collateral  security  for  the  payment  of  a 
promissory  note,  does  not  raise  such  note  to  the  dig- 
nity of  a  specialty,  and  the  note  is  barred  by  the 
lapse  of  five  years.    Wolf  v.  Vlolett  78  Va.  57. 

Husband  and  Wile— Surety— Failure  to  Claim.— A  sec- 
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ond  busband  with  bis  wife's  money,  paid  a  oote  to 
whicb  be  was  not  a  party,  but  on  which  bis  wife's 
first  husband,  who  had  left  her  bis  estate,  was 
surety,  and  the  administrator  of  the  second  hus- 
band afterwards  brought  suit  and  recovered  the 
amount  paid  of  the  principal  obligor.  It  was  held 
that  the  failure  of  the  wife,  having  control  of  her 
estate  by  reason  of  a  marriasre  contract,  to  lay  claim 
to  this  fund  within  Eve  years,  bars  an  action  by  her 
administrator  to  recover  it.  Lelth  v.  Carter,  88  Va. 
889,  5  S.  E.  Rep.  684. 
U.  PAROL  CONTRACTS. 

VIrylnia.— Sec.  2080  of  the  Va.  Code  provides 
that  no  action  shall  be  brouffht  upon  a  verbal  con- 
tract, unless  within  three  years  from  the  time  the 
rlfirht  of  action  accrues,  and  a  verbal  contract  for 
stock  is  subject  to  this  limitation.  Liberty  Saving 
Bank  v.  Otter  View  Land  Co..  96  Va.  862,  31  S.  E.  Rep. 
61 1.  See  monoirrapbic  note  on ' 'Contracts"  appended 
to  Enders  v.  The  Board  of  Public  Works,  1  Gratt. 
804. 

West  Virginia.— A  parol  contract,  not  beinsr  under 
seal,  is  barred  by  the  statute  of  limitations  after  the 
lapse  of  five  years.  Stuart  v.  County  of  Greenbrier, 
18  W.  Va.  96.  See  W.  Va.  Code  1899,  ch.  104,  sec.  6. 
12.  PARTNERSHIP  ACCOUNTS. 
Five. Year  Limitation  —An  action  of  account  or  a 
suit  in  equity  by  one  partner  against  his  copartner 
for  a  settlement  of  the  partnership  accounts  must 
be  commenced  within  five  years  next  after  the  cause 
of  action,  and  unless  so  commenced  will  be  barred 
by  the  statute  of  limiutions,  1  Rev.  Code  1819,  ch.  128, 
sec.  4.  for  such  accounts  do  not  concern  the  trade  of 
merchandise  between  merchant  and  merchant  and 
therefore  are  not  embraced  by  the  exception  to  the 
statute.  Coalter  v.  Coalter,  1  Rob.  79.  See  mono- 
irraphic  note  on  "Partnership." 

Dissolution  and  No  Valid  Claims  for  or  against.— In 
order  to  subject  a  suit  brousrht  for  the  settlement  of 
partnership  accounts  to  the  bar  of  the  statute  of 
limitations,  it  must  not  only  appear  that  there  has 
been  a  dissolution  of  the  partnership  more  than  five 
years  before  the  instltntio:!  of  the  suit,  but  that 
there  were  no  valid  claims  for  or  ag-ainst  the  firm, 
paid  or  received  or  outstanding,  within  that  time. 
Any  claim  outstanding,  paid  or  collected  by  either 
partner,  would  form  an  Item  in  account  between 
them,  and  take  the  case  out  of  the  bar  of  the  stat- 
ute. Smith  V.  Zumbro,  41  W.  Va.  828,  24  S.  E.  Rep. 
863  ;  Smith  v.  Brown,  44  W.  Va.  842,  80  S.  A  Rep.  180 ; 
Sandy  v.  Randall.  20  W.  Va.  244. 

Upon  a  bill  filed  by  surviving  partner  against 
the  administratrix  of  a  deceased  partner,  the 
plea  of  the  statute  of  limitations  cannot  be  sus- 
tained, where  it  appears  that  there  were  good 
debts  due  to  the  firm  outstanding  within  five  years 
before  the  suit  was  brought  Marsteller  v.  Weaver, 
1  Gratt.  891. 

Partial  Settlement.— Where  there  has  been  a  par- 
tial settlement  between  partners,  and  a  balance  is 
ascertained  In  favor  of  one  of  the  parties  against 
the  other,  although  the  settlement  is  not  full  and 
complete,  the  statute  will  run  as  to  such  balance 
and  the  portion  of  the  account  embraced  in  it 
Foster  v.  Rison.  17  Gratt  321:  Roots  v.  Salt  Co.,  27 
W.  Va.  491:  Sandy  V.  Randall,  20  W.  Va.  244;  Boggs 
V.  Johnson.  28  W.  Va.  821. 

Settlement  by  One  Partner.— One  partner,  for  him- 
self and  another,  settles  the  partnership  accounts 
with  the  acting  partner,  and  receives  payments  of 
money  for  himself  and  the  other.  As  to  the  money 
so  received,  the  statute  of  limitations  will  run  from 


the  time  be  received  it,  although  it  may  be  necea- 
sary^o  go  into  chancery  to  ascertain  the  portion 
which  each  of  the  parties  is  entitled  to  receive,  yet 
the  statute  will  run  against  the  claim.  Foster  v. 
Rison.  17  Gratt  821. 

Constrnction  of  Statute.— In  sec.  6,  cb.  149»  of  the 
Code  1849,  the  words,  "five  years  from  a  cessation 
of  the  dealings  in  which  they  are  interested 
together,"  do  not  refer  to  the  cessation  of  the 
active  operations  of  the  partnership,  but  to  the 
time  when  the  affairs  of  the  partnership  are  wound 
up.  Foster  v.  Rison,  17  Gratt  881.  See  Smith  v. 
Zumbro,  41  W.  Va.  828.  24  S.  E.  Rep.  863:  Sandy  v. 
Randall.  20  W.  Va.  247. 

18.  TRUSTS. 

SUtate  Applicable  to  Indirect  Not  to  Direct  Trast«w- 
The  statute  of  limitations  does  not  run  in  cases  of 
direct  or  express  trusts,  and  is  ineffectual  to  bar 
the  rights  of  one  of  the  parties.  But  In  indirect  or 
constructive  trusts  the  rule  is  otherwise,  and  tlie 
statute  is  applied  as  in  any  other  case.  Bedford  t. 
Clarke,  100  Va.  —  40  S.  E.  Rep.  880,  7  Va.  Law  Reg. 
861;  Lamar  v.  Hale,  79  Va.  147:  Rankin  v.  Bradford. 
1  Leigh  171:  Hunter  v.  Spotswpod.  1  Wash.  145: 
Redwood  v.  Riddick,  4  Munf.  282;  Turner  v.  Camp- 
bell, 8  Gratt  77;  Rowe  v.  Bentley,  29  Gratt  TO: 
Saum  V.  Coffelt  79  Va.  510;  Massie  v.  Relskell,  V 
Va.  789;  Williams  v.  Lewis,  6  Leigh  888;  Sheppards 
V.  Turpin,  3  Gratt  878;  Gapen  v.  Gapen.  41  W.  Va. 
422,  28  S.  E.  Rep.  579. 

Not  Applicable  to  Trustees!— The  statute  of  limita- 
tions has  no  application  to  persons  acting  as  trus- 
tee, whether  regularly  appointed  or  not.  Lamar 
V.  Hale,  79  Va.  147. 

Wben  Statute  Begins.— The  statute  does  not  run  in 
favor  of  trustees,  as  between  trustee  and  cettvi  cvr 
truet,  mortgagor  and  mortgagee,  so  long  as  the  con- 
fidence may  fairly  be  presumed  to  continue,  bat  it 
runs  both  in  equity  and  at  law  in  favor  of  disseisors 
and  tort  feasors.  Harrison  v.  Harrison,  1  Call  41B. 
See  Spotswood  v.  Dandridge,  4  H.  &M.  189;  Redwood 
V.  Riddick,  4  Munf.  222. 

And  if  a  trustee  unequivocally  repudiates  the 
trust,  and  such  Is  brought  to  the  knowledge  of  the 
beneficiary,  the  statute  begins  to  run  from  the  time 
of  such  knowledge.  Rowe  v.  Bentley,  89  Gratt  786: 
Nease  v.  Capehart  8  W.  Va.  9b. 

So  where  the  relationof  parties  was  that  of  trustee 
and  eeelui  que  trust,  the  statute  of  limitations  did 
not  commence  to  run  until  there  had  been  an  open 
denial  and  repudiation  of  the  trust  by  the  trustee, 
brought  home  to  the  cestui  oue  trust  In  such  a  man* 
ner  as  required  the  latter  to  act  as  upon  an  asserted 
adverse  title.  Key  v.  Hughes,  82  W.  Va.  184. 9  S.  B. 
Rep.  77. 

Thus  where  the  treasurer  of  a  special  fund  of  a 
town  died,  and  bis  personal  representative  de- 
livered all  securities,  books,  and  papers  belong- 
ing to  the  office,  to  his  successor,  with  evidence 
of  the  decedent's  exact  indebtedness  to  the  treas- 
ury, on  which  an  action  at  law  might  have 
been  maintained  against  the  personal  representa- 
tive, the  trust  was  terminated,  and  the  statute  of 
limitations  began  to  run  against  the  recovery  of 
such  Indebtedness  from  that  day.  Van  Winkle  t. 
Blackford,  33  W.  Va.  673,  11  S.  E.  Rep.  86l 

Same— AlMolute  Deed  a  Mortgage.— Where  a  vendor 
conveys  land  by  deed,  which  though  absolute 
on  Its  face,  is  in  fact  a  mere  trust  or  mortgage, 
and  continues  in  possession  after  the  conveyance, 
such  possession  will  not  be  adverse  to  the  title  of 
the  vendee,  and  start  the  running  of  the  statute  of 
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UmiUtions.  there  must  be  a  disclaimer  or  repudia- 
tion of  tlie  trust  relation,  and  notice  of  that  fact  to 
tlie  rendcc.  Flynn  v.  Lee.  81  W.  Va.  487,  7  S.  E.  Rep. 
49a 

Notice  of  Tnwt.— Where  a  purchaser  buys  with 
notice  of  a  trust  he  becomes  charsred  with  it  him- 
self, and  the  statute  of  limitations  does  not  run 
against  the  rights  of  the  beneficiaries.  Rankin  v. 
Bradford,  1  Lelffh  18S. 

Saiiie— Secret  Trust.  —A  fraudulent  secret  trust  was 
partly  executed  by  the  trustee  who  did  not  object  to 
completinff  it.  The  trust  property  having  come 
into  the  hands  of  one  of  the  cestui^  que  trust,  on  a  bill 
filed  by  the  others  to  have  the  trust  executed,  asrainst 
the  cettui  que  trust  in  possession,  the  statute  of  limi- 
tations is  no  bar.  Turner  v.  Campbell,  3  Qratt.  77; 
Tamer  v.  Campbell.  1  Pat.  &  H.  266. 

riortgases— In  Equity— Presumption  of  Payment.— 
AlthoajTh  the  remedy  on  a  claim  secured  by  a  mort- 
eacre.  deed  of  trust  or  vendor's  lien,  may  be  barred 
at  law.  yet  the  remedy  in  equity  to  enforce  the  lien 
is  not  affected  by  any  time  short  of  the  period  suffl- 
dent  to  raise  the  presumption  of  payment.  Pax- 
ton  v.  Rich.  85  Va.  878.  7  S.  E.  Rep.  581;  Hannav. 
Wilson,  3  Qratt  348:  Smith  v.  Washington,  etc.,  R. 
Co.,  SSGratt.  617;  Bowie  ▼.  Poor  School  Soc.  of  West- 
moreland. 75  Va.  800;  Stimpson  y.  Bishop,  82  Va.  190; 
Roots  Y.  Mason,  etc.,  Min.  Co.,  27  W.  Va.  483;  Criss  v. 
Criss,  88  W.  Va.  888. 

Bxecators  as  Trustees  —The  doctrine  is  well  estab- 
liihed  that  an  executor,  as  respects  lesratees  and 
distributees,  is  to  be  deemed  a  trusteee  exercisinsr  a 
continuous  trust,  not  affected  by  any  statutory 
limitation.  Leake  r.  Leake,  76  Va.  702:  Jones  v. 
Jones.  92  Va.  500.  24  S.  E.  Rep.  255.  See  monoirraphic 
so^on  "Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest.  5  Qratt.  6. 

i^nclaries— Sureties.— The  statute  of  limitations 
has  no  application  to  fiduciaries.  It  is  othervrise  as 
to  their  sureties.  Sec.  0,  ch.  146.  Code  1878 ;  Mc- 
Cormick  v.  Wright.  70  Va.  524;  Peale  v.  Thurmond, 
77Va.758. 

Possession  Must  Be  Fiduciary  as  to  Plaintiff.— To 
mrevent  length  of  time  from  barrinsr  a  claim,  on  the 
gronnd  that  the  possession  of  the  defendant  was 
fldnciary,  such  possession  must  have  been  fiduciary 
as  to  the  plaintiff,  or  those  under  whom  he  claims, 
ItsbelDfiT  fiduciary  as  to  any  other  person,  is  not 
snfflcient.    Spotswood  v.  Dandridsre,  4  H.  &  M.  180. 

Applies  to  Beneficiary  as  Well  as»  Trustee.— If  the 
statute  of  limitations  will  bar  the  action  of  the 
trustee  against  a  third  person  for  the  recovery  of 
tlie  trust  property,  it  will  equally  bar  the  action  of 
the  etatui  que  trust  for  the  same  subject-matter. 
Sheppards  v.  Turpin.  8  Qratt  874. 

Possession  Five  Years  by  Sale  under  Deed  of  Trust.— 
Property  conveyed  in  a  deed  of  trust  was  taken 
undef  execution  and  sold,  and  the  purchasers  re- 
mained in  peaceful  possession  thereof  for  five  years 
before  suit  was  instituted  by  the  trustees,  or  cestui 
OM  trust  to  recover  it.  The  statute  of  limitations  is 
a  bar  to  recovery.    Sheppards  v.  Turpin,  8  Qratt.  874. 

Possession  of  Slaves  Five  Years.— A  fraudulent  bill 
of  sale  Is  made  of  a  female  slave,  absolute  on  Its  face 
with  a  secret  trust  for  the  grantor's  daughters,  of 
whom  the  grantee  becomes  guardian  in  1827,  and  in 
Iffift  he  settles  his  guardianship  accounts,  both 
wards  having*  then  attained  to  full  age;  they  then 
setup  a  claim  to  the  property,  which  the  grantee 
denies  to  be  lust,  and  in  1887.  they  file  a  bill  to  estab- 
lish the  secret  trust  I/eld,  the  statute  of  limitations 
would  alone  be  a  bar  to  the  bill,  as  the  law  is  well 


settled  that  the  quiet  possession  of  slaves  for  five 
years  transfers  title  to  the  holder.  Owen  v.  Sharp. 
12  Leigh  427.  See  also,  Turner  v.  Campbell,  1  Pat  & 
H.  256. 

A  testator  left  property  to  be  equally  divided 
among  his  children,  on  condition  that  if  either  of 
his  daughters  die  without  lawful  heirs,  then  her 
part  should  be  divided  among  his  surviving  chlK 
dren.  One  of  the  daughters  having  taken  posses- 
sion of  certain  slaves  as  her  share,  and  haviuir 
married,  died  without  issue.  Her  husband  for  more 
than  five  years  after  her  death  held  and  used  the 
slaves  as  his*  own  without  any  demand  being  made 
by  any  of  the  surviving  children.  His  possession 
was  considered  adverse,  and  a  purchase  from  him 
was  protected  by  the  act  of  limitations.  Qarland  y. 
Enos.  4  Munf.  504. 

Trust  by  Will— Nudum  Pactum.- A  trust  created  by 
will  for  the  payment  of  debts  by  a  general  direction 
that  all  the  testator's  debts  shall  be  paid,  extends 
only  to  such  as  he  was  bound  in  conscience  to  pay. 
and  therefore  an  undertaking  which  is  merely 
nudtmi  paetum  is  not  comprehended,  and  may  be 
barred  by  the  act  of  limitations.  Chandler  v.  Hill, 
2  H.  &  M.  124. 

14.  VOLUNTARY  CONVEYANCES. 

Five  Years.- The  limitation  of  actions  to  avoid  con- 
veyances that  are  voluntary,  or  on  consideration 
not  deemed  valuable  in  law,  is  five  years.  Hum- 
phrey V.  Spencer,  86  W.  Va.  11,  14  S.  E.  Rep.  410: 
McCuev.  McCue,  41  W.  Va.  151,  28  S.  E.  Rep.  689: 
Thorn  v.  Sprouse,  46  W.  Va.  826,  83  S.  E.  Rep. 
09;  HIman  v.  Thorn,  32  W.  Va.  507.  9  S.  E.  Rep.  980; 
Qlascock  V.  Brandon,  85  W.  Va.  84,  12  S.  E.  Rep. 
1102;  Welsh  v.  Solenberger,  85  Va.  441.  8  S.  E.  Rep.  91; 
McCue  V.  Harris,  86  Va.  687.  10  S.  E.  Rep.  981.  See 
monographic  note  on  "Fraudulent  and  Voluntary 
Conveyances"  appended  to  Cochran  v.  Paris,  11 
Qratt  848. 

Where  a  bill  is  filed  to  set  aside  a  conveyance,  the 
debt  which  grew  out  of  a  partnership,  having 
existed  prior  to  the  conveyance,  which  was  more 
than  five  years  before  the  institution  of  the  suit,, 
but  no  settlement  having  been  had  until  within  less 
than  five  years,  the  action  is  barred  by  the  statute. 
The  fact  that  no  settlement  had  been  made,  and  the 
amount  due  the  complainant  had  not  been  ascer- 
tained, did  not  postpone  the  running  of  the  statute 
until  the  settlement  was  made.  The  plaintiff  had  a 
right  under  sec.  2460  of  the  Code  to  avoid  the  convey-^ 
ance  even  If  his  debt  had  not  been  due  and  payable 
at  the  time  the  conveyance  was  recorded.  Vashon 
V.  Barrett  99  Va.  844,  38  S.  E.  Rep.  20a  See  1  Va. 
Law  Reg.  506. 

But  where  a  testator  about  a  year  before  his  death 
put  each  of  his  children  in  the  possession  of  a  tract 
of  land,  but  did  not  convey  it  and  about  the  same 
time  made  his  will  in  which  he  devised  to  each  the 
land  in  his  or  her  possession,  it  was  held  that 
neither  the  act  of  putting  them  in  possession  nor 
the  devise  to  them,  entitled  them  to  the  protection 
of  sec.  16,  cb.  146,  of  the  Code  1878,  which  provides 
that  no  gift  transfer  or  conveyance,  which  is  not 
upon  a  consideration  deemed  valuable  in  law,  shall 
be  avoided  In  whole  or  In  part,  for  that  cause  alone, 
unless  the  suit  Is  brought  within  five  years  after  it 
Is  made.    Lewis  v.  Overby,  81  Qratt  601. 

Recordation  In  Ten  I>ays.— Sec.  2929  of  the  Va.  Code 
1887,  limits  suits  to  set  aside  conveyances  as  volun- 
tary to  five  years  from  the  time  the  right  to  avoid 
it  accrued,  but  sec.  2467  provides  that  where  the 
conveyance  is  recorded  within  twenty  days  after-. 
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beinflr  acknowledfired,  It  is  as  yalld  to  creditors  and 
purchasers  as  if  it  had  been  admitted  to  record  on 
the  day  it  was  acknowledsred,  and  the  Ave  years' 
limitation  beerins  to  run  from  the  latter  date. 
Vashon  v.  Barrett,  90  Va.  844,  88  S.  £.  Rep.  200.  By 
Acts  1805-6,  p.  285,  sec.  2467  is  amended  by  requirinff 
admission  to  record  within  ten  days  from  the  ac- 
knowledgment. 

Has  No  Application  to  Fraud.— Althoufirh  a  deed  can- 
not be  attacked  as  voluntary  after  the  lapse  of  five 
years  prescribed  by  statute,  still  there  is  no  limita- 
tion by  statute  upon  the  risrht  of  a  creditor  to  insti- 
tute a  suit  to  attack  a  deed  as  fraudulent  in  fact 
Of  course  the  riffht  to  Institute  such  suit  can  be  lost 
in  equity  by  laches.  Bumsrardner  v.  Harris.  02  Va. 
188,  23  S.  E.  Rep.  220:  Snoddy  y.  ]&a8kins,  12  Qratt 
368:  Hunter  V.  Hunter,  10  W.  Va.  343;  Thomburgr  v. 
Bowen,  87  W.  Va.  546,  16  S.  £;.  Rep.  828;  Hutchinson  v. 
Boltz,  85  W.  Va.  754,  14  S.  £.  Rep.  267;  Williams 
V.  Blakey,  76  Va.  264. 

Has  No  Application  Where  There  Is  Valuable  Consld. 
eratlon  —The  statute  of  limitations  as  provided  in 
sec.  14,  ch.  104,  Code  1801,  has  no  application  to  con- 
tracts founded  on  a  valuable  consideration,  but  is 
limited,  by  the  wording  of  the  statute,  to  contracts 
on  consideration  not  deemed  valuable  in  law. 
BofiTffess  V.  Richards.  SO  W.  Va.  667.  20  S.  E.  Rep.  600. 

16.   OTHER  INSTANCES. 

Abatementof  Action.— If  an  action  be  commenced 
within  five  years  from  the  time  the  cause  of  action 
accrued,  and  then  it  abates,  the  plaintiff  is  within 
the  equity  of  the  proviso  in  the  act  of  limitations.  If 
he  recommences  his  action  within  a  year  after  the 
abatement  otherwise  he  is  barred.  Brown  v.  Put- 
ney, 1  Wash.  802. 

Asslffnnients.- Where  a  party  assigns  a  non- 
nesrotiable  instrument  he  warrants  its  validity,  and 
if  the  instrument  is  invalid  there  is  an  immediate 
breach  of  warranty,  and  a  rifht  of  action  accrues 
at  once  to  the  assignee  to  recover  back  the  consid- 
eration paid.  The  limitation  in  such  case  is  five 
years,  and  it  besrins  to  run  from  the  dace  of  the 
breach  of  the  warranty,  of  the  validity  of  the  in- 
strument assiirned,  unless  some  circumstance  ap- 
pears, which  will  avoid  the  commencement  of  the 
runninff  of  the  statute  at  that  time.  Merchants* 
Nat  Bk.  V.  Spates,  41  W.  Va.  27,  28  S.  E.  Rep.  681. 

By  the  terms  of  an  unsealed  assignment  of  a  bond, 
the  assignor  agreed  to  remain  bound  to  the  as- 
signee without  his  takinff  any  steps  to  enforce  its 
payment,  and  to  collect  it  without  charsre,  giving  as 
a  reason  that  the  assignment  was  for  the  accommo- 
dation of  the  assignor,  in  payment  of  a  debt.  It 
was  held  that  as  lonsr  as  the  bond  was  not  barred, 
and  the  asslg^nor  lived  and  could  perform  his 
agreement,  the  statute  was  no  bar  a^rainst  the  as- 
siRnee  In  the  assignment.  Lightfoot  v.  Qreen,  01 
Va.  509.  22  S.  E.  Rep.  242.  See  monographic  note  on 
'^Assignments"  appended  to  Rasrsdale  v.  Ha^y,  0 
OratL  400. 

Assumpsit— The  period  of  the  statute  of  limita- 
tlouK  against  a  demand  for  money  had  and  received 
by  one  for  the  use  of  another  is  five  years,  and  it 
begins  on  the  receipt  of  the  money.  Jackson  v. 
Hough.  88  W.  Va.  236,  18  S.  E.  Rep.  575.  See  mono- 
firraphic  noU  on  "Assumpsit"  appended  to  Kennaird 
V.  Jones,  0  Gratt.  183. 

Awards.- When  the  conflicting  claims  of  a  judg- 
ment creditor  and  the  beneficiaries  under  a  trust 
deed,  to  the  surplus  from  a  prior  trust  deed,  are 
submitted  to  arbitration,  seven  years  after  the 
award,  the  successful  party  under  the  award  will 


be  protected  by  the  statute  of  limitations.  Lesalie 
V.  Brown,  1  P.  &  H.  216.  See  monoirraphic  note  on 
"Arbitration  and  Award"  appended  to  Bassett  v. 
Cunningham,  0  Gratt  684. 

Breach  of  Promise.— The  statutory  bar  is  one  year 
in  an  action  for  damasres  for  the  breach  of  a  prom- 
ise to  marry.  Sec.  12,  ch.  102,  Acts  1882:  Flint  v. 
Gilpin,  20  W.  Va.  740,  3  S.  E.  Rep.  83. 

Contribution.  — The  ri^rht  of  action  which  one 
surety  has  asrainst  his  co-surety  for  contribution  is 
based  upon  the  implied  promise  arising  from  the 
equitable  relations  which  the  sureties  bear  to  each 
other,  and  not  upon  the  written  contract  by  which 
they  become  sureties.  Hence  the  limitation  in  such 
case  is  three  years,  and  not  the  limitation  which  is 
applicable  to  the  bond,  note,  or  other  writing  which 
they  have  been  compelled  to  pay.  Tate  v.  Winfree, 
00  Va.  256,  87  S.  E.  Rep.  056. 

Covenant.— In  an  action  of  covenant  for  breach  of 
warranty,  if  it  appears  that  a  portion  of  the  land 
conveyed  with  covenants  of  ireneral  warranty  was 
in  the  adverse  possession  of  a  stranger  at  the  date 
of  the  conveyance,  and  held  by  a  paramount  title, 
the  grantee  In  such  deed  will  be  held  to  be  evicted 
on  the  day  of  the  execution  of  such  deed,  and  the 
statute  of  limitations  will  commence  to  run  against 
the  action  from  that  date  and  will  be  barred  in  ten 
years  thereafter.  Ilsley  v.  Wilson,  48  W.  Va.  757.  96 
S.  E.  Rep.  551.  See  monographic  notes  on  "Cove- 
nants" appended  to  Todd  v.  Summers,  2  Gratt  167. 
and  "Covenant  The  Action  of." 

In  covenant  for  alleged  breach  of  contract  to  exe- 
cute purchase-money  notes,  the  fact  that  defendant 
accepted  a  deed  to  the  property  from  plaintiffs  six 
years  after  the  time  specified  in  the  agreement 
does  not  constitute  a  waiver  of  the  stipulation,  so  as 
to  cause  the  statute  of  limitations  to  run  only  from 
the  acceptance  of  such  deed,  where  plaintlfb  do  not 
aver  that  they  were  ready  and  willingr  and  offered 
to  convey  at  the  time  specified,  or  were  prevented 
from  beinff  ready  and  willing  to  convey  or  from 
conveying  at  that  time  by  defendant  and  there  is 
no  evidence  that  at  the  time  of  defendant's  accept- 
insT  the  deed  there  was  an  agreement  that  the  origi- 
nal contract  was  waived.  Davis  v.  McAiullen,  86  Va. 
256.  0  S.  £.  Rep.  1006. 

Detinue.— An  action  of  detinue  brouirht  in  five 
years  by  mortg-agees  to  obtain  possession  of  slaves, 
who  had  been  sued  under  execution,  isbrouirhtin 
time.  Rose  v.  Burg-ess,  10  Leigh  186.  See  mono- 
graphic note  on  "Detinue  and  Replevin**  appended 
to  Hunt  V.  Martin,  8  Gratt.  578. 

Dower.— The  statutory  bar  to  a  widow's  remedies 
for  the  recovery  of  her  dower  is  the  lapse  of  ten 
years,  from  the  death  of  her  husband,  when  her 
riffht  to  sue  accrues.  Smith  v.  Wehrle,  41  W.  Va.  270, 
28  S.  E.  Rep.  712;  Morris  v.  Roseberry.  46  W- 
Va.  24.  82  S.  E.  Rep.  1010.  See  monographic  not*  oti 
"Dower**  appended  to  Davis  v.  Davis.  85  Gratt  S87. 

Electment.— By  sec.  17,  ch.  188,  Code  1840.  it  is  pro- 
vided that  a  tenant,  against  whom  Judgment  has 
been  recovered  for  arrears  in  rent  and  execution 
issued  for  the  land,  shall  be  barred  of  all  rights  to 
be  restored  to  the  land,  if  he  fail  in  twelve  months 
after  execution  issued  to  file  bill  for  relief  from 
such  forfeiture,  or  pay  the  arrears  of  rent  Leon- 
ard V.  Henderson,  28  Gratt  831.  See  monographic 
note  on  "Ejectment"  appended  to  Tapscott  v.  Cohbs. 
11  Gratt  172. 

Pee  Bills.— Previous  to  1880,  no  time  was  pre- 
scribed within  which  fee  bills  were  to  be  placed  in 
an  officer's  hands  for  collection.    By  the  statute  of 


398 


r" 


I  ROB. 


Brsnt  Ac.  v.  Pbyton. 


604 


Xarcb,  1890,  collection  by  distress  or  salt  was  pro- 
hibited after  the  expiration  of  five  years.  Until  the 
claims  were  placed  in  the  officer's  hands  and 
retomed.  no  cause  of  action  existed,  and  as  the 
statute  of  limitations  relates  to  the  time  the  cause  of 
action  accrued,  if  such  tickets  had  never  been  put 
In  the  officer's  hands  for  collection  and  returned, 
there  was  no  limitation  upon  them.  Craisren  t. 
Lobb,  12  Leiffb  «Z7. 

IflipreMad  Property.— The  act  of  November,  1781, 
relative  to  the  adjustment  of  claims  for  property 
Impressed  for  public  service,  and  the  subsequent 
continuiuiT  laws,  were  acts  of  limitations,  and 
barred  claims  not  asserted  before  the  first  of  Sep- 
tember. 1787.    Com.  V.  Banks,  4  Call  888. 

Jastioes.— After  a  lapse  of  eleven  years  a  deputy 
sheriff  is  barred  from  suiuf  the  justices  who  grave 
judgment  against  him.  County  Justices  v.  Fulker- 
son,  SI  Gratt.  18& 

LJmm.— Land  burdened  with  a  vendor's  lien  is  con- 
veyed, and  as  part  payment  the  vendee  conveys 
other  land  to  the  vendor,  and  in  the  deed  charsres 
it  with  a  lien  to  indemnify  the  first  irrantee  from 
the  first  lien.  Money  is  paid  by  the  grantor  in  the 
first  deed  to  his  grantee,  with  the  agreement  that 
it  shall  be  applied  to  the  payment  of  the  vendor's 
lien,  but  this  is  not  done.  The  right  to  claim  such 
money  as  a  discharge  of  the  lien  of  indemnity  is 
not  subject  to  the  statute  of  limitations,  up  to  the 
amount  of  the  lien,  but  beyond  that  it  is  subject  to 
the  statute.  Burbrldge  v.  Sadler,  46  W.  Va.  89,  82  S. 
£.  Rep.  1088.     • 

riMtgageSw— The  right  to  enforce  the  lien  of  an 
equitable  mortgage  is  not  barred  by  the  statute  of 
limitations  until  such  time  has  elapsed  as  would  bar 
relief  upon  the  instrument  creating  such  lien. 
Way t  V.  Carwithen,  81  W.  Va.  516.  See  monographic 
not4  on  "  Mortgages"  appended  to  Forkner  v.  Stuart, 
6  Grate  197. 

Obstroctloa  to  RIffht  of  Way.— An  action  for  ob- 
structinira  rightof  way  over  real  estate  is  a  per- 
sonal  action,  which  may  be  brought  within  five 
years,  as  provided  in  sec  18,  ch.  104,  W.  Va.  Code  1890, 
being*  a  matter  of  such  nature  that  in  case  a  party 
die  it  can  be  brought  by  or  agrainst  its  personal 
representatives.  It  is  not  barred  within  one  year. 
See  also.  sec.  20,  ch.  8&,  W.  Va.  Code  1809:  Fleming 
V.  Baltimore,  etc,  R.  Co.  (W.  Va.).  41  S.  E.  Rep.  108. 

Outer  by  Co-Tenant— Acts  of  exclusive  ownership 
by  one  of  two  co-tenants,  such  as  the  open  sale, 
conveyance,  and  delivery  of  possession  thereunder 
of  the  whole  subject-matter,  amounts  to  a  complete 
ouster  of  tbe  other  co-tenant,  and  unless  he  brings 
suit  within  ten  years  thereafter  his  right  of  recov- 
ery will  be  barred  by  the  statute  of  limitations. 
Talbott  V.  Woodford,  48  W.  Va.  449,  87  S.  E.  Rep.  680. 
See  monographic  noU  on  "Joint  Tenants  and  Ten- 
ants in  Common." 

Personal  5orvtces.— Where  a  son,  after  his  father's 
death,  manages  the  estate  for  his  mother,  his  claim 
for  compensation  for  his  services  is  barred  by  lim- 
itation, except  for  the  five  years  preceding  the 
death  of  the  widow.  Chancellor  v.  Ashby.  2  P.  &  H. 
26. 

Where  a  son  makes  improvements  on  his  mother's 
laod  more  than  fifteen  years  prior  to  her  death,  his 
claim  for  compensation  after  she  dies  is  barred  by 
the  statute  of  limitations.  Origgsby  v.  Osbom,  82 
Va.871. 

Rcatst— Where  trustees  by  authority  of  an  act  of 
assembly  sold  and  conveyed  land,  reserving  in  the 
deed  a  ground  rent  to  be  paid  to  the  proprietor 


when  he  should  be  ascertained,  and  the  proprietor 
afterwards  filed  a  bill  against  the  purchaser  to  re- 
cover the  ground  rent,  the  general  statute  of  limita- 
tions was  no  bar  to  the  recovery.  MuUiday  v. 
Machir,  4  Qratt.  l.  See  monographic  note  on  "Land- 
lord and  Tenant." 

5et.Offs.— Where  an  action  is  brought  upon  a 
claim  and  the  plaintiff  is  entitled  to  the  benefit  of  a 
set-off,  which  accrued  prior  to  the  institution  of  the 
action,  the  period  of  the  statute  of  limitations  is 
five  years  before  the  commencement  of  the  action. 
Trimyer  v.  Pollard,  5  Gratt.  460. 

But  where  the  set-off  accrued  subsequent  to  the 
institution  of  the  action,  the  period  of  limitation  is 
five  years  before  the  plea  of  set-off  is  pleaded,  or  the 
account  of  offsets  is  filed.  Trimyer  v.  Pollard,  5 
Gratt.  4eo. 

5peclflc  Perfomance.— In  a  suit  in  equity  by  the 
assignee  of  the  purchase  money  of  land  against  the 
purchaser  and  assignor,  the  suit  being  for  a  specific 
performance  of  the  contract,  the  statute  of  limita- 
tions is  no  bar  to  the  claim  as  it  is  inapplicable  to  the 
case.  Mayor  v.  Carrington,  19  Gratt  74.  See  mono- 
graphic note  on  "Specific  Performance"  appended 
to  Hanna  v.  Wilson,  3  Gratt.  248. 

Sureties.— Where  the  distributees  delay  twenty- 
five  years  after  the  last  settlement  of  the  adminis- 
trator before  bringing  suit  against  the  administrator 
and  his  sureties  for  settlement  of  his  administration, 
the  plea  of  the  statute  of  limitations  as  a  bar  to  the 
demand  against  the  sureties,  should  be  sustained. 
Castleman  v.  Dorsey,  78  Va.  848. 

TroAp«ss.-The  act  of  February  27. 1886,  in  relation 
to  the  statute  of  limitations,  extending  the  time 
within  which  actions  of  trespass  and  trespass  on  the 
case  may  be  brought  in  certain  counties,  does  not 
apply  to  an  action  of  trespass  on  the  case  in  assump- 
sit, nor  to  actions  ex  contractu,  but  only  to  actions  of 
trespass  and  trespass  on  the  case.  Gore  v.  McLauffh' 
lin,  3  W.  Va.  489. 

Unlawful  Detainer.— A  plaintiff  canpot  recover  in 
unlawful  detainer  unless  he  prove  that  the  defend- 
ant has  not  held  possession  of  the  land  unlawfully 
for  three  years  previous  to  the  institution  of  the 
action.  See  sec.  1,  ch.  180,  of  the  Code  1878;  Pettit 
V.  Cowherd,  83  Va.  20,  1  S.  E.  Rep.  898.  See  mono- 
graphic note  on  "  Unlawful  Detainer  "  appended  to 
Dobson  V.  Culpepper,  88  GratL  862. 


604  *Brent&c.  v.  Peyton. 

February,  1848,  Richmond. 
(Absent  Cabbix,  P.  and  Brooks,  J.) 

Slaves~ltt|unctlon— Equity  JurUdlction— Case  at  Bar. 

—A  feme  sole  owning  slaves  made  a  bill  of  sale  of 
them  for  600  dollars,  took  from  the  purchaser  his 
bond  for  that  sum,  and  on  the  same  day  made  her 
will  releasing  the  bond.  She  died  soon  after- 
wards, and  her  will  was  offered  for  probat  to  the 
county  court  of  Nelson,  and  the  case  continued 
until  the  next  term.  Before  that  term  a  bill  in 
equity  was  exhibited  to  a  judge  in  vacation,  by 
the  purchaser  against  two  defendants,  setting 
forth  that  at  the  time  the  instruments  were 
executed  the  slaves  were  in  Stafford,  but  that 
after  the  death  of  the  testatrix,  and  before  her 
will  could  be  proved,  one  of  the  defendants  went 
to  Stafford  and  took  possession  of  the  slaves,  and 
together  with  the  other,  who  aided  him  in  getting 
possession  of  them,  had  clandestinely  removed 
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them,  or  was  clandestinely  removlnfir  them,  from 
the  county  of  Stafford,  and  would  probably  sell 
them  to  a  trader,  or  so  secrete  them  as  to  put  it  out 
of  the  complainant's  power  to  reffatn  the  posses- 
sion of  them.  An  in j  un  ctlon  was  awarded,  and  the 
order  directed  to  the  clerk  of  the  circuit  court  of 
Nelson,  though  neither  the  defendants  nor  the 
slaves  had  ever  been  in  that  county.  The  defend- 
ants, in  their  answers,  objected  to  the  jurisdiction, 
but  did  not  set  up  any  title  to  the  slaves  except 
throuffh  the  decedent,  and  as  her  next  of  kin. 
Held,  1.  that  the  case  made  by  the  bill  was  not  one 
for  the  equitable  jurisdiction  of  any  court;  and  2. 
that  if  it  were,  that  jurisdiction  could  not  have 
been  properly  exercised  by  the  circuit  court  of 
Nelson. 

On  the  8th  of  October  1833,  Mary  H.  P. 
Brent,  a  maiden  lady  then  living  in  Orange 
county,  made  a  bill  of  sale  to  her  cousin 
Henry  S.  Peyton  for  five  slaves,  for  the 
consideration  expressed  therein  of  500  dol- 
lars. The  slaves  consisted  of  a  negro  wo- 
man, her  three  children,,  and  a  girl  named 
Eliza. 

For  the  500  dollars  a  bond  was  executed ; 
but  on  the  same  day  miss  Brent  made  her 
will,  whereby  she  gave  the  bond  to  Peyton. 
«  Charles  B.  Quisenberry  and  another  wit- 
ness   attested    the    bill    of    sale    and    the 

will,  and  the  place  of  execution 
605      *of  both  was   Quisenberry's  house  in 

Orange.  Frederick  S.  Peyton  was 
by  the  will  appointed  executor. 

The  testatrix,  after  making  her  will,  re- 
moved to  the  residence  of  Henry  S.  Peyton 
in  Nelson  county.  She  died  soon  afterwards. 

On  the  26th  of  November  1833,  the  will 
was  offered  for  probat  in  the  court  of  Nel- 
son county,  and  the  case  continued  until 
December  court. 

Before  December  court,  to  wit,  on  the 
4th  of  that  month,  Henry  S.. Peyton  exhib- 
ited a  bill,  setting  forth  that  at  the  time 
of  the  execution  of  the  said  instruments 
Bliza  was  in  the  possession  of  Quisenberry, 
but  the  negro  woman  and  her  children  were 
in  the  county  of  Stafford;  that  a  short 
time  after  the  death  of  miss  Brent,  Quisen- 
berry, who  was  the  husband  of  her  sister, 
came  to  Nelson,  but  that  immediately  after 
her  funeral,  and  before  her  will  could  be 
proved,  he  went  to  Stafford  and  took  pos- 
session of  the  negro  woman  and  her  chil- 
dren, and  together  with  one  John  Brent, 
who  aided  him  in  getting  possession  of 
them,  had  clandestinely  removed  them,  or 
was  then  clandestinely  removing  them, 
from  the  county  of  Stafford,  and  that  he 
would  probably  sell  them  to  a  trader,  or 
so  secrete  them  as  to  put  it  out  of  the  com- 
plainant's power  to  regain  the  possession 
of  them.  The  bill  prayed  that  Quisenberry 
and  Brent  might  be  made  defendants ;  that 
they,  and  all  others  combining  and  confed- 
erating with  them,  might  be  injoined  from 
selling  or  removing  the  said  slaves  out  of 
the  county  where  thev  then  were ;  that  a 
receiver  might  be  immediately  appointed  to 
take  possession  of  the 'said  slaves  and  hold 
them  in  safe  custody  until  the  complain- 
ant's rights    should   be   established   to  the 


satisfaction  of  the  court,  or  until   the   far-i 
ther  order  of  the  court ;  that  the  said  slav4 
might  be  restored  to    the  complainant,  an^j 
the  said  Quisenberry  and   Brent  compelU 
to  account  for  the   value    of   such   as    hs 
been,  or  might   be,    sold  by  them  or  eith< 

of  them ;  and  for  general  relief. 
606         *  Judge   Thompson,    to    whom    the] 
bill  was  presented,  awarded  an  injnnc* 
tion,  and  directed  his  order  to    the  clerk  oi 
the  circuit  court  of  Nelson.     Process  issued! 
from    that    court,    by    the    judge's    order,  [ 
directed    to   the   sheriff  of  any   county  in  I 
the  commonwealth.     And  the   process   was! 
served    by    the    sheriff    of    the  county    of 
Orange,    in  which   county    the  defendants! 
and  the  slaves  were  at  the  time   of  service. 

In    the   answers   of   the  defendants,  the| 
jurisdiction  of  the  court  was  objected  to  on 
two  grounds:  1st,  that  if  the   plaintiff  had 
a  right  to  the  slaves  under  the  bill  of  sale» 
his  remedy  at  law  was  complete;  and  2dlj, 
that    the  defendants   were    not  residents  of  I 
the  county  of  Nelson,    and   never   acquired 
or  held  possession   of   the   slaves   one   mo- 
ment of  time  in  that  county.     The  defend- 
ants set  up  no   title    to    the   slaves   except: 
through    the   decedent,    and  as  her  next  of  .| 
kin.     They   impeached  the    transactions  of 
the    complainant    with    the    decedent    for 
fraud  and  imposition,  alleging  that  the  de- 
cedent was   incompetent   to   nmke   a  valid 
contract,  because  of  her  great  imbecility  of 
body  and  mind,  and  that  she  did  not  know 
the  contents   of  the  papers  she  was  execut- 
ing.    Quisenberry  also  alleged,   that  at  the 
time    of   his    attestation,    the  complainant.! 
misrepresented  to  him  the  nature  of   those 
papers. 

On  the  24th  of  December  1833,  the  sen- 
tence of  the  county  court  of  Nelson  was 
pronounced,  refusing  to  admit  the  will  to 
record.  From  this  sentence  the  executor 
appealed.  And  on  the  30th  of  September 
1834,  the  circuit  court  reversed  the  sentence 
and  ordered  that  the  will  be  established. 

The  next  day,  to  wit,  the  1st  of  October 
1834,  the  injunction  cause  was  heard,  and 
the  following  opinion  pronounced  by  the 
circuit  court: 

^^The  court  is  of  opinion,  that  in  consid- 
eration of  the  pendency,  in  the  courts  of 
this  county,  of  a  contest  for  probat;  in 
consideration  that  the  bill  of  sale  and 
607  will  *are  so  closely  connected  and 
interwoven  in  time,  place,  circum- 
stances, and  consideration  moving  to  their 
execution,  as  to  constitute  but  parts  of 
one  transaction,  making  even  the  bill  of 
sale,  with  the  parol   agreement*  therewith 

^he  lanfiTua^e  of  the  bill  was  as  follows:  "At  the 
time  of  the  execution  of  the  deed  aforesaid,  jour 
orator  executed  his  note  to  the  said  Mary  H.  P. 
Brent  for  the  sum  of  500  dollars,  the  interest  of 
which,  durinff  the  life  of  the  said  Mary,  he  was  to 
pay  to  her.  But  it  beinir  the  intention  of  the  said 
Mary  that  the  principal  of  the  note  should  not  he 
exacted  of  him  after  her  death,  she  made  a  will  oa 
the  same  day  of  the  execution  of  the  deed,  by  which 
she  bequeathed  him  the  amount  of  the  note,  or  in 
other  words  released  him  the  debt"— Note  in  Orlsri- 
nal  Edition. 
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connected,  though  a  contract  as  to  some 
purposes,  jet  testamentary  as  to  others; 
and  in  consideration  of  the  fact  that  the 
defendant  Charles  B.  Quisen berry  was  a 
subscribing  witness  to  the  bill  of  sale,  and 
is  now  seeking  to  impeach  his  own  attesta- 
tion,— that  some  court  of  equity  had  juris- 
diction to  interpose  by  injunction,  and, 
under  the  circumstances  of  this  case,  that 
that  jurisdiction  attached  to  this  court, 
notwithstanding  the  nonresidence  of  the 
defendants  and  the  absence  of  the  prop- 
erty, relied  on  in  the  answers.*' 

Wherefore  the  court  decreed  that  the  in- 
junction be  made  perpetual;  that  the  de- 
fendants deliver  up  to  the  plaintiff  the 
slaves  mentioned  in  the  bill ;  and  that  the 
said  defendants  render  before  a  commis- 
sioner an  account  of  the  heirs  of  the  said 
slaves  from  the  time  they  became  possessed 
thereof. 

On  the  petition  of  the  defendants  Brent 
and  Quisenberry,  an  appeal  was  allowed. 

James  Garland  for  the  appellants.  It  is 
a  standing  and  unyielding  principle  of 
equity,  that  where  a  party  has  a  complete 
remedy  at  law,  equity  will  not  interpose. 
Story's  Eq.  PI.  373;  Mitford»sEq.  PI.  123; 
Cooper's  Eq.  PI.  124;  Beames's  Pleas 
in  Equity  79;  Thornton  &  others  v. 
Spotswood,  1  Wash.  142;  Tarpley's 
608  *adm'r  v.  Dobyns,  1  Wash.  185.  This 
principle  has  been  so  rigidly  adhered 
to,  that  in  cases  where  parties  had  a  just 
legal  defence,  but  neglected  to  make  it 
at  law,  equity  has  refused  to  interfere. 
Chapman  Ac.  v.  Harrison,  4  Rand.  336. 
Vhat  fact  is  stated  in  the  bill,  that  inter- 
posed the  slightest  obstacle  to  a  complete 
remedy  at  law?  Is  it  the  apprehension  that 
the  appellants,  on  taking  possession  of  the 
slaves,  would  remove  them  from  the  county 
of  Stafford  to  some  other  county?  This 
was  no  obstacle,  because  the  remedy  at  law 
existed  as  well  in  one  county  as  another. 
In  whatever  county  the  defendants  were, 
they  were  amenable  to  the  process  of  the 
court  of  that  county;  and  the  bill  does 
not  intimate  that  they  intended  any  re- 
moval, either  clandestinely  or  otherwise, 
out  of  the  state.  A  suspicion  is  faintly 
expressed  that  the  slaves  would  be  sold  to 
a  trader;  but  even  with  this  suspicion,  the 
appellee  does  not  intimate  that  the  appel- 
lants would  so  remove  their  persons  as  to 
be  out  of  the  reach  of  the  process  of  a  court 
of  law. 

n.  The  circuit  courts,  sitting  in  chan- 
cery, have  jurisdiction  over  all  persons  and 
in  all  causes  in  chancery  within  their  re- 
spective counties.  Sess.  Acts  1830-31,  p. 
47,  \  22.  The  defendants  were  not,  when 
the  bill  was  filed,  and  never  had  been, 
residents  of  the  county  of  Nelson ;  and  the 
■laves  were  not,  and  never  had  been,  in 
that  county.  The  question  of  jurisdiction 
is  not  affected  by  the  probate  case.  If  the 
defendants  had  degiurred  to  the  bill  for 
want  of  jurisdiction,  the  demurrer  must 
have  t>een  sustained :  the  record  of  the  pro- 
bate case  could  not  have  been  introduced 
into   the    injunction  case,  for    the  purpose 


of  overruling    the   demurrer.     The   excep- 
tion taken  to  the  jurisdiction  in  the  answers 
was  equivalent  to  a  demurrer. 
Patton  on  the  same   side.     The   appellee 
shews  by  his    bill  that  he  was  able  to 

609  establish  the  validity  of   his  title  *at 
law,    and   makes    no  suggestion  that 

the  defendants  were  concealing  themselves 
so  as  to  evade  legal  process.  The  process 
from  a  court  of  law  would  have  been  just 
as  effective  as  this  bill.  The  bill  is  in 
effect  an  action  of  detinue.  The  class  of 
cases  authorizing  the  interference  of  equity 
to  prevent  the  sale  of  property  under  execu- 
tion may  be  relied  on :  but  the  jurisdiction 
exercised  in  those  cases  is  not  extended  to 
others.  In  Parks's  adm'r  and  heirs  v. 
Rucker,  5  Leigh  149,  a  stronger  case  than 
this  was  presented  for  the  exercise  of 
equitable  jurisdiction,  but  the  court  refused 
to  interfere. 

II.  If  any  court  of  equity  could  interfere, 
there  is  no  foundation  for  the  exercise  of 
jurisdiction  by  the  circuit  court  of  Nelson. 
The  rule  on  this  subject  is  prescribed  bv 
the  act  IR.  C.  1819,  p.  203,  ch.  66,  {  38; 
Sess.  Acts  1830-31,  p.  56,  ch.  .11,  {  41; 
Supp.  to  1  Rev.  Code,  p.  151,  {  41.  And  the 
interpretation  placed  upon  this  act  in 
Randolph's  ex'or  &c.  v.  Tucker  &  al.,  10 
Leigh  655,  is  decisive  of  the  present  case. 
Here  the  bill  makes  no  suggestion  that  any 
proceeding  was  apprehended  in  Nelson  ;  the 
act  apprehended  was  an  act  in  Stafford. 
There  is  no  suggestion  even  that  the  de- 
fendants contemplated  removing  the  slaves 
out  of  the  commonwealth ;  and  in  this  re- 
spect the  case  is  less  strong  than  Ran- 
dolph's ex'or  &c.  V.  Tucker  &  al. 

Robinson  for  the  appellee.  Upon  the 
statement  in  the  bill  the  defendants  were 
clandestinely  carrying  off  property  to  which 
neither  of  them  had  any  right.  That  right 
was  in  the  plaintiff,  if  his  bill  of  sale  was 
valid ;  and  if  the  bill  of  sale  was  void,  the 
right  would  be  in  the  personal  representa- 
tive of  the  grantor,  when  there  should  be  a 
grant  of  probat  or  administration.  Brent 
and  Quisenberry  had  right  in  neither  as- 
pect, and  they  claimed  none.  They  were 
mere  bailiffs  or  trustees  for  the  parties 
having  right :  and    when  it  was  seen 

610  that  *they  were  violating  their  duty, 
any  one  interested  had  a  right  to  come 

forward  and  ask  a  court  of  equity  to  do 
what  was  necessary  to  preserve  the  prop- 
erty. This  is  but  one  of  many  cases  in 
which  the  interference  of  equity  by  injunc- 
tion is  indispensable  **to  secure  the  enjoy- 
ment of  specific  property ;  or  to  preserve 
the  title  to  such  property ;  or  to  prevent 
frauds  or  gross  and  irremediable  injustice 
in  respect  to  such  property."  2  Story's 
Equity,  p.  190.  {  905.  « 

The  striking  feature  in  the  case  is,  that 
according  not  only  to  the  allegations  of  the 
bill,  but  the  admissions  of  the  answers, 
the  defendants  had  no  legal  title  to  the 
property.  They  were  merely  a  part  of  the 
next  of  kin  of  the  decedent,  and  could  claim 
only  through  her  personal  representative 
such    proportion  of  the  slaves  as  might  re- 
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main  after  the  payment  of  debts,  and  could 
not  have  that  unless  the  bill  of  sale  were 
void.  It  could  not  be  necessary  for  the 
plaintiff  to  go  to  law  to  recover  a  legal 
title  from  them,  when  they  asserted  no 
legal  title  at  all.  All  that  they  had  a  right 
to  ask  was,  that  the  property  should  be 
preserved  until  there  should  be  a  personal 
representative  capable  of  disputing  with 
the  plaintiff  the  legality  of  his  title.  The 
injunction  which  the  plaintiff  sought  would 
attain  this,  and  the  granting  it,  therefore, 
meted  out  exact  justice  to  both  parties.  Sup- 
pose the  case  reversed, — suppose  that  after 
the  death  of  miss  Brent  and  before  the  grant 
of  probat  or  administration,  Peyton  had 
obtained  possession  of  the  slaves,  and  been 
clandestinely  removing?  them,  and  in  this 
state  of  things  a  distributee  had  filed  a  bill 
asking  an  injunction  to  prevent  the  prop- 
erty from  being  improperly  removed  before 
there  was  any  personal  representative ;  can 
there  be  a  doubt  that  such  injunction  would 
have  been  awarded?  It  would  have  been 
indispensable  to  justice,  since  the  distribu- 
tee would  have  no  legal  remedy  against 
the    plaintiff.      Atkinson    v.    Henshaw,    2 

Ves.  Sl  Beames  85. 
611  *Here,    too,   an    action   of    detinue 

would  have  been  wholly  inadequate. 
The  defendants  were  going  from  county 
to  county,  and  by  the  time  the  plaintiff 
could  get  a  writ  from  the  office  of  any 
county,  and  give  it  to  a  sheriff,  they 
would  have  been  in  another.  Independ- 
ently of  which,  detinue  has  never  been 
considered  so  efficient  a  remedy  to  preserve 
slaves  as  an  injunction,  where  a  removal 
is  apprehended  and  distinctly  alleged.  No 
other  remedy  would  have  been  effectual 
except  that  adopted  here;  to  wit,  a  sub- 
poena and  injunction  directed  to  the  sheriff 
of  any  county  in  the  commonwealth. 

II.  Admitting  that  some  chancellor  might 
award  such  injunction,  judge  Thompson 
clearly  had  jurisdiction  to  award  it.  For 
the  act  referred  to  on  the  other  side  ({41), 
provides  that  the  judges  shall  each  have 
and  exercise  a  general  jurisdiction  in 
awarding  injunctions,  whether  the  judg- 
ment or  proceeding  injoined  be  rendered 
within  or  without  their  respective  cir- 
cuits, or  the  party  against  whose  proceed- 
ing the  injunction  be  asked  be  resident 
within  or  without  the  circuit.  The  objec- 
tion is  merely  that  the  order  of  the  judge 
was  not  directed  to  the  clerk  of  the  circuit 
court  of  that  county  in  which  the  proceed- 
ing was  apprehended.  But  where  was  the 
proceeding  apprehended?  If  the  slaves 
had  already  been  removed  from  Stafford,  it 
was  not  there.  It  must  have  been  in  some 
other  county,  through  which  the  removal 
was  then* going  on,  or  in  which  the  sale  or 
secretion  was  then  taking  place;  but  in 
what  other  county,  was  unknown  to  the 
plaintiff  and  to  the  judge.  Was  this  a 
sufficient  reason  for  a  denial  of  justice? 
Surely  not.  The  general  principle,  that 
where  a  jurisdiction  exists,  every  neces- 
sary power  shall  be  implied  to  carry  it 
into  effect,    forbids  any   such    conclusion. 


It  would  be  peculiarly  improper  under  thi^ 
statute,    which    is    remedial.     Such  a  con< 
struction  should  be  put  upon  it  as   will 
vance  the   remedy.     The  case   of  Cocke 
Co.  V.  Pollok  &  Co.,  1  Hen.  Sl   Munj 

612  499,  exhibited  the   curious  *spectacl^ 
of  two   chancellors   respectively  dii 

claiming   jurisdiction    of   a  bill    for  an  im 
junction  to  a  judgment,  in  a  case  in  whic 
jurisdiction  ought  to   have   been    exercii 
by  some  chancellor,    and   could    not   havl 
been    exercised   by   any   save   one  of  tb< 
two  judges.     And  what  is  a  little  remarks 
able,  judge   Tucker  thought   both  right  ii 
refusing.     But   the   two   other  judges  dk 
not  think   the  state  of   the  law  quite  so 
fective,    and   redress   was   obtained.      Tl 
legislature  nevertheless  acted   on    the  sal 
ject.     They   thought  it    best  that  the  yii 
of  each    superior  court  of  chancery  she 
have  a    general   jurisdiction    in    awardii 
injunctions..   Sess.  Acts  1813-14,    p.  48,  cb^ 
16,  2    18.     Instead  of   determining,    as  MA 
court  of  appeals  had  done,  which  of  thetw^ 
should    have   jurisdiction,    the    legislati 
determined    that  jurisdiction   might  be  ex^ 
ercised  by  Either  of  them,  or  by  any  otht 
judge.     The  term  jurisdiction  excludes  tb^ 
idea    that  any  party  or  any  officer  can 
fuse  to  obey  the  order  of  a  judge  awardiof 
an  injunction,  upon  the  ground  of  its  beinj 
extrajudicial.     The  judge   having  jnriidic 
tion,    his  order  is   to  bind  to  the  extent 
which  he  acts.     No  clerk  is  to  refuse  to  w 
sue  process,  upon  the  ground  that  the  jn( 
had  no  jurisdiction  to  order  him  to  issue  iti 
no  sheriff  or  party  is  to  refuse  to  obey,  ni 
the  ground  that  the  judge   has  directed  fail 
order  to,  and  caused   the   process   to   issue 
from,  an  improper  court.     What  then  is  th< 
meaning  of  the  latter  part  of   the   section i 
It  does  not  determine  when   the   judge  ha 
jurisdiction,  but  it  points  out  a  course 
making    his   jurisdiction  effectual.    It  is 
guide    to   him  in  the   exercise  of  his  jarii 
diction,  which  he   is  to  follow  wherever  h( 
can.     But    where,  from   the   nature  of  tfa< 
case,  the  direction  in  the  latter  part  of  tl 
clause  furnishes  no  guide,  the  judge  mai 
act   as  he  would  have  done  had  there  beei 
no  such    direction.     In  such  case  the  jud| 
of  a  district  court  of  chancery   would  ha^ 
directed  his   order   to   his  own  clerks 

613  Now,  the  judge    of   a   circuit  ♦cow 
has  several  clerks  within  his  circuits 

and  he  must  of  necessity  direct  his  ord< 
to  one  of  those  clerks ;  to  which  of  them, 
is  left  to  him  in  the  exercise  of  a  soui 
discretion.  In  the  original  act,  the  direc- 
tion in  regard  to  a  ne  exeat  was,  that  il 
should  be  directed  to  the  clerk  of  the  com 
of  that  district  in  which  the  defendaol 
resided.  The  consequence  of  this  bein| 
palpable,  the  legislature  made  an  amend- 
ment by  the  act  in  1  R.  C.  203,  {  38.  Theii 
meaning  is  thus  shewn  to  be,  that  in  th< 
cases  in  which  the  judge  acts  under  tb< 
38th  section,  such  a  cotirse  is  to  be  pnrsi 
by  him  as  will  make  his  order  effectuatj 
That  course,  here,  was  to  direct  the  onl< 
to  the  clerk  of  some  court  within  the  cir^l 
cuit ;  and  the  remarks  of  the  judge,  coo-| 
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tained   in    his  opinion,   shew  that    Nelson 
court  was  more  proper  than  any  other. 

Stanard  was  on  the  same  side,  but  added 
nothing  to  the  views  presented  by  Robin- 
son. 

C.  Johnson  in  reply.  The  case  of  Arm- 
strong ▼.  Huntons,  ante,  pp.  323,  shews 
that,  as  a  general  rule,  a  court  of  equity 
has  no  jurisdiction  to  try  the  title  to 
slaves.  In  the  present  case,  a  writ  in  de- 
tinue might  have  been  more  readily  served 
than  the  process  of  injunction,  and  the 
finding  a  full  value  would  have  given  as 
much  security  for  obtaining  the  specific 
property  as  any  action  of  a  court  of  chan- 
cery. The  plaintiff  sets  up  a  title  under  an 
absolute  conveyance;  a  title  purely  legal. 
The  defendants  stand  amenable  to  him 
without  regard  to  the  fate  of  the  will.  They 
have  the  possession  of  the  property,  and 
have  a  right  to  oppose  that  to  the  plaintiflF. 
It  is  necessary  that  the  plaintiff  should 
state  in  his  bill  some  ground  of  equity ;  but 
there  is  none.  The  judge  of  the  circuit 
court  of  Nelson,  however,  has  thought 
proper  to  bring  the  case  into  his  court, 
because  another  case  was  pending  in 
614  that  county,  (not  in  his  court  but  *in 
the  county  court)  and  because  the  deed^ 
and  will  were  executed  about  the  same  time. 
Because  two  questions  depend  on  similar 
evidence,  are  they  to  be  tried  together? 
But  there  is  not  even  foundation  for  this : 
the  decedent  might  be  competent  one  hour, 
and  incompetent  the  next.  In  such  a  case 
as  this,  not  even  consent  could  have  given 
jurisdiction. 

II.  If  the  case  of  Randolph's  ex'or  &c. 
V.  Tucker  &  al.  be  law,  it  is  conclusive  of 
this  case.  If  that  bill  ought  to  have  been 
sent  from  James  City,  this  ought  to  have 
been  sent  from  Nelson.  But  it  is  said,  the 
bill  did  not  give  information  where  the 
proceeding  was  apprehended.  It  is  new 
ground,  that  a  defect  in  the  bill  is  to  be 
made  the  foundation  of  jurisdiction.  Sup- 
pose the  bill  had  been  carried  to  the  judge 
of  the  circuit  court  of  Orange,  and  he  had 
directed  the  order  to  the  clerk  of  the  circuit 
court  of  Nelson,  would  that  have  given 
jurisdiction  to  Nelson  court?  Under  the 
former  law,  no  judge  could  act  beyond  the 
limits  of  his  district.  Under  the  present 
law,  any  judge  may  award  an  injunction ; 
but  the  order  is  to  be  directed  to  the  clerk 
of  the  proper  court,  and  is  to  have  the 
same  effect  as  if  made  by  the  judge  of 
that  circuit. 

STANARD,  J.,  delivered  the  following  as 
the  resolution  of  the  court : 

The  court  is  of  opinion  that  the  case 
made  by  the  bill  was  not  one  for  the  equi- 
table jurisdiction  of  any  court ;  and  if  it 
were,  that  jurisdiction  could  not  have 
been  properly  exercised  by  the  circuit  court 
of  Nelson.  On  this  ground,  without  decid- 
ing or  even  considering  any  other  question 
in  the  case,  the  court  is  of  opinion  that  the 
decree  is  erroneous:  therefore  it  is  decreed 
and  ordered  that  the  same  be  reversed  and 
annulled,  and  that  the  appellee  do  pay  to 
the  appellants  their  costs  by  them  expended 


in  the   prosecution    of   their  appeal.     And 
this    court  proceeding    to    pronounce 

615  such  decree  as  *the  said  circuit  court 
ought  to  have  pronounced,  it  is  further 

decreed  and  ordered  that  the  bill  of  the  ap- 
pellee be  dismissed,  and  that  he  pay  unto 
the  appellants  their  costs  by  them  about 
their  defence  in  the  said  circuit  court  ex- 
pended.   

The  United  States  V.  Cottingham. 

February,  1848,  Richmond. 

[40  Am.  Dec.  710.] 

(Absent  Bbookb,  J.) 

Amy— Constmctlon  off  Act  of  ConffreM.— Construc- 
tion of  the  eleventh  section  of  the  act  of  conirress 
of  March  16, 1802.  flxinflr  the  military  peace  estab- 
lishment of  the  United  States. 

Same— Bnltstmeot*— AlioD— Dlachsfffe.— A  person  of 
full  are  voluntarily  enllstinsr  in  the  army  of  the 
United  States  is  not  entitled  to  be  discharged 
from  the  service  upon  the  srround  of  his  beln^  an 
alien. 

In  October  1841,  George  Cottingham  pre- 
sented a  petition  to  the  iudge  of  the  first 
circuit,  setting  forth  that  he  was  born  in 
the  city  of  Dublin  in  the  united  kingdom 
of  Great  Britain  and  Ireland :  that  he  mi- 
grated to  this  county  in  or  about  the  year 
1836,  and  shortly  after,  to  wit,  on  the  16th 
of  May  1837,  enlisted  in  the  army  of  the 
United  States  for  three  years,  and  served 
as  a  private  in  captain  B.  S.  Hawkins's 
company  (H. )  of  the  seventh  regiment  of 
infantry  of  the  said  army  of  the  United 
States:  that  he  became  entitled  to  and 
received  an  honourable  discharge  on  the 
16th  of  May  1840:  that  two  days  before  the 
expiration  of  his  term  of  enlistment,  to 
wit,  on  the  14th  of  May  1840,  he  enlisted  a 
second  time  in  the  army  of  the  United 
States,  to  wit,  in  troop  B.  in  the  second 
regiment  of  dragoons,  to  serve  as  a  private 
for  five  years:  that  at  the  time  of  such  en- 
listment he  the  said  Cottingham  was  an 
alien,  not  having  taken   the   oath    of 

616  allegiance  to  the  United  '^States,  nor 
taken  any  steps  towards  naturaliza- 
tion accordit^  to  the  laws  of  the  United 
States:  that  being  an  alien  he  cannot  le- 
gally be  enlisted  in  the  army  of  the  United 
States:  and  that  he  is  stationed  at  fortress 
Monroe,  under  the  command  of  lieutenant 
colonel  Alexander  C.  W.  Fanning,  where 
he  is  detained  in  custody  without  legal 
authority.  The  petition  prayed  for  a  writ 
of  habeas  corpus  ad  subjiciendum. 

Affidavit  being  made  by  the  petitioner  of 
the  truth  of  the  facts  set  forth  in  the  pe- 
tition, the  judge  to  whom  the  application 
was  made  granted  the  writ,  directed  to  col- 
onel Fanning. 

Colonel    Fanning   brought  the  petitioner 

*CoDtrscts  of  BnlLstment,  Civil  Contracts— Points  of 
Difference  l>etween.— The  principal  case  is  cited  in 
U.  S.  V.  Blakeney,  8  Qratt  415,  425;  Bnrroaffhs  v. 
Peyton.  16  Qratt.  498. 

See  footr^note  to  U.  S.  v.  Blakeney.  8  Qratt  40ft. 
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before  the  circuit  court  of  Norfolk  county, 
and  certified  the  cause  of  his  detainer  to 
be,  that  he  was  duly  enlisted  in  the  army 
of  the  United  States.  The  material  facts 
proved  were  made  a  part  of  the  record.  In 
the  opinion  both  of  the  circuit  court 
and  of  this  court,  they  shewed  the  said 
George  Cottingham  to  be  an  alien.  And 
on  the  ground  of  alienage,  the  circuit 
court  held  that  he  was  illegally  detained 
in  custody,  and  ordered  that  he  be  dis- 
charged. 

The  United  States,  by  Robert  C.  Nicho- 
las esq.  their  attorney  for  the  eastern  dis- 
trict of  Virginia,  presented  a  petition  to 
the  court  of  appeals  for  a  writ  of  error,  in- 
sisting that  there  is  no  legal  impediment 
to  the  enlistment  of  aliens  in  the  army  of 
the  United  States,  and  that  the  judgment 
was  therefore  erroneous. 

The  writ  of  error  was  awarded  accord- 
ingly. 

Nicholas  for  plaintiffs  in  error.  In  the 
first  place  it  will  be  shewn  by  a  reference 
to  the  general  principles  of  law  applicable 
to  all  contracts,  that  an  enlistment  in  the 
army  of  the  United  States  by  ^n  alien, 
(which  is  a  contract  between  the  U.  States 
on  the  one  hand,  and  the  recruit  on  the 
other;  U.  States  v.  Bain  bridge,  1  Mason 
71,)  is  as  binding  upon  the  alien,  as  it  would 
be  upon  a  natural  born  citizen  of  the  United 

States. 
617  *A  contract,    in   its  most  enlarged 

signification,  is  defined  by  the  ele- 
mentary writers  to  be  **  an  agreement  upon 
sufiUcient  consideration,  to'do  or  not  to  do  a 
particular  thing."  2  Blac.  Com.  442.  It 
is  essential  to  every  contract,  that  there 
should  be  at  least  two  contracting  parties 
competent  to  make  a  contract.  These  par- 
ties may  be  either  natural  or  artificial  per- 
sons. Kvery  natural  person  is  competent 
to  make  a  valid  and  binding  contract,  un- 
less he  labours  under  some  particular  dis- 
ability making  his  case  an  exception  to  the 
general  rule;  and  it  is  incumbent  upon 
those  who  deny  the  capacity  of  a  party  in 
any  given  case  to  make  a  contract,  to  shew 
affirmatively  the  existence  of  such  disabil- 
ity. To  ascertain  what  are  the  disabilities 
which  render  persons  incompetent  to  con- 
tract, we  must  have  recourse  to  the  jurists 
and  elementary  writers  who  have  treated 
of  this  branch  of  the  law. 

Among  the  various  causes  of  incompe- 
tency to  contract,  enumerated  in  the  works 
upon  this  subject,  mere  alienage  is  not 
included.  Chitty  on  Contracts,  ch.  2,  p. 
107,  (4th  american  from  2d  London  edi.)  It 
is  true,  as  we  are  informed  in  the  same 
work,  (p.  150,)  that  the  contract  of  an  alien 
enemy  is  void  and  cannot  be  enforced,  be- 
cause, as  the  writer  says,  *4f  an  alien 
enemy  were  allowed  to  sue  in  the  english 
courts  on  a  contract  made  before  or  during 
his  disability,  he  would  be  enabled  to 
withdraw  from  this  country  resources  which 
might  be  converted  to  purposes  injurious  to 
its  interests."  But  the  disability  does  not 
extend  to  an  alien  ami,  to   whom   the  con- 


siderations of  public  policy  which  have 
been  adverted  to  do  not  apply.  And  ces- 
sante  ratione  cessat  ipsa  lex. 

Moreover,  although  aliens  labour  under 
some  disabilities,  such  as  an  incapacity  to 
hold  lands,  to  vote  at  elections,  and  to  be 
appointed  to  offices  &c.  they  nevertheless 
enjoy  many  of  the  rights  and  privileges  of 
citizens,  and  are  capable  of  acquiring, 
618  holding  and  transmitting'  ^moveable 
property  in  like  manner  as  citizens; 
and  they  can  bring  suits  for  the  recovery 
and  protection  of  that  property.  2  Kent's 
Com.  62;  1  Blac.  Com.  371-2. 

The  right  of  aliens  to  ma]i;e  valid  and 
binding  contiacts  is  sanctioned  by  the  gen- 
eral policy  of  our  government,  as  indicated 
in  the  federal  constitution,  and  by  legisla- 
tive enactments  made  in  pursuance  thereof. 
By  the  constitution  of  the  United  States, 
art.  3,  sect.  2,  it  is  provided  that  the  judi- 
cial power  shall  extend  (among  other  enum- 
erated cases)  to  controversies  between  tbe 
citizens  of  a  state  and  foreign  states,  citi- 
zens or  subjects.  The  judiciary  act  of 
1789,  sect.  11,  gives  to  the  circuit  courts  of 
the  United  States  jurisdiction  of  all  suits 
of  a  civil  nature  in  which  an  alien  is  a 
party.  1  Story's  I^aws  of  U.  S.  57.  The 
authority  thus  conferred  upon  aliens  to  sue 
in  the  federal  courts  presupposes  a  capacitj 
upon  their  part  to  make  contracts ;  and  the 
obligation  of  contracts  must  be  necessarilj 
mutual,  and  binding  upon  the  alien  as  welt 
as  the  citizen ;  for  reciprocity  of  obligation 
is  of  the  essence  of  all  contracts.  If  an 
alien  contracts  a  debt  with  a  citizen  or 
with  the  government,  or  makes  a  contract 
with  either  to  do  a  piece  of  work,  he  would 
not  be  exempted  from  its  performance  by 
being  an  alien,  but  might  be  coerced  by 
suit  to  a  compliance  with  his  engagements. 
Why  therefore  may  he  not  make  a  valid 
contract  to  render  military  as  well  as  any 
other  species  of  personal  service? 

But  it  may  be  argued  on  the  other  side, 
that  though  there  is  no  personal  disability 
in  the  alien  to  make  other  contracts,  his 
enlistment  is  nevertheless  void  on  account 
of  illegality,  being  inconsistent  with  the 
allegiance  which  he  owes  to  his  own  sov- 
ereign or  country. 

That  argument  is  founded  upon  a  mis- 
conception of  the  duties  and  obligations 
which  devolve  upon  individuals  during 
their  residence  in  a  foreign  country;  and 
springs  from  an  incorrect  idea  of  the  nature 

of  allegiance. 
619  ^Allegiance,  we  are  told,  is  distin- 
guished by  the  law  into  two  sorts  or 
species,  the  one  natural,  the  other  local; 
the  former  being  also  perpetual,  the  latter 
temporary.  Natural  allegiance  is  such  as 
is  due  from  all  men  born  within  the  king's 
dominions,  immediately  upon  their  birth« 
Local  allegiance  is  such  as  is  due  from  an 
alien  or  stranger  born,  for  so  long  a  time 
as  he  continues  within  the  king's  dominion 
and  protection ;  and  it  ceases  when  he 
transfers  himself  to  another  country.  1 
Blac.  Com.  370;  2  Kent's  Com.  63.  And  to 
the   same   effect  see  Vattel,  book  1,  ch.  19, 
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sect.  213.  The  authorities  cited  clearly  es- 
tablish the  proposition,  that  a  citizen  or 
subject  of  one  state  or  kingdom,  by  remov* 
ing  to  and  becoming  a  resident  of  a  for- 
eign country,  thereby  incurs  the  obligation 
of  allegiance  to  the  latter  country,  in  con- 
sideration of  the  protection  which  it  affords 
him,  whilst  a  sojourner  within  its  limits. 
Nor  is  this  duty  of  temporary  allegiance 
affected  by  the  consideration  that*an  indi- 
vidual may  be  involyed  in  difficulties  by 
owing  allegiance  to  two  different  sovereigns 
at  the  same  time;  for  it  is  his  own  act 
which  brings  him  into  this  embarrassment. 

Moreover,  the  argument  against  the  en- 
listment of  aliens,  founded  upon  its  incom- 
patibility with  the  allegiance  due  to  their 
native  sovereign,  would  equally  apply  to 
the  enlistment  of  naturalized  citizens ;  who, 
according  to  the  doctrines  of  the  englxsh 
law,  (which  have  not  been  affected  by  any 
statutory  provision  in  this  country,)  cannot 
by  such  naturalization  throw  off  or  renounce 
their  allegiance  to  their  native  country.  2 
Kent's  cS>m.  48,  9.  Now  the  counsel  on 
the  other  side  will  hardly  contend  that  a 
naturalized  citizen  may  not  be  lawfully  en- 
listed in  our  army. 

But  again,  it  is  contended  on  our  part 
that  there  is  not  only  no  illegality  in  the 
enlistment  of  aliens,  but  that,  according  to 
the  principles  of  national  law  as  laid  down 
by  the  most  eminent  jurists,  it  is  per- 
620  fectly  lawful  for  Mhe  citizens  of  one 
country  to  enlist  in  a  foreign  service. 
Vattel,  book  3,  ch.  2,  sect.  13.  And  the 
practice  of  all  nations  ancient  and  modern, 
it  is  believed,  has  been  in  conformity  with 
the  opinions  expressed  by  the  writers  on 
public  law. 

If  then  there  be  nothing,  either  in  the 
general  principles  of  law  applicable  to  con- 
tracts or  in  the  law  and  usages  of  nations, 
which  forbids  the  enlistment  of  aliens,  let 
us  enquire  in  the  next  place  whether  such 
enlistments  are  made  illegal  and  void  by 
the  acts  of  congress  relative  to  the  army  of 
the  United  States.  It  is  contended  by  those 
who  deny  the  legality  of  such  enlistments, 
that  they  are  in  violation  of  the  11th  section 
of  the  act  of  congress  approved  March  16, 
1802,  in  2  Story's  Laws  U.  S.  p.  832. 

What  was  the  object  of  this  section?  Was 
it  designed  to  invalidate  and  render  void 
every  enlistment  which  was  sot  in  strict 
compliance  with  the  regulations  prescribed 
by  it?  It  is  absurd  to  suppose  that  such 
could  have  been  the  design  of  congress  in 
adopting  the  provision  in  question.  For,  if 
it  were,  then  every  deviation  from  the  re- 
quirements of  the  section,  however  trivial, 
would  avoid  an  enlistment,  and  entitle  the 
recruit  to  his  discharge.  For  example,  if 
be  should  want  an  inch  of  the  required 
height,  it  would  be  just  as  valid  an  objec- 
tion to  his  enlistment  as  the  want  of  citi- 
zenship, which  is  relied  on  in  this  case. 
The  requisitions  in  the  section  are  merely 
directory  to  the  recruiting  officers,  and  a 
departure  from  them  will  not  affect  the 
validity  or  legality  of  their  acts.  Whitney 
A  a1.  V.  EmmettA  al.,  1  Baldwin's  C.  C.  R. 


315,  16.  The  correctness  of  this  position  is 
sustained  by  decisions  of  the  supreme  court 
in  analogous  cases.  For  instance,  in  the 
case  of  The  United  States  v.  Kirkpatrick,  , 
9  Wheat.  720,  it  is  decided  that  the  laws  re- 
quiring disbursing  officers  of  the  govern- 
ment to  settle  their  accounts  at  short  and 
stated    periods,    are  merely   directory 

621  to  such  officers,  *and  intended  as  a 
security  to  the  government,  but  con- 
stitute no  part  of  the  contract  with  the  sure- 
ties of  such  officers ;  and  that  consequently 
a  failure  by  the  government  to  require  the 
settlements  in  the  mode  atd'time  prescribed, 
will  not  affect  the  liability  of  the  sureties 
for  any  default  of  the  principal.  See  also 
U.  States  V.  Vanzandt,  11  Wheat.  184,  and 
U.  States  V.  Nicholls,  12  Wheat.  505. 

But  it  may  be  said,  that  the  section  re- 
ferred to  imposes  a  penalty  on  the  recruiting 
officer  for  a  deviation  from  its  provisions, 
and  that  every  contract  which  is  prohibited 
under  a  penalty  is  void,  although  the  stat- 
ute do  not  expressly  declare  it  to  be  so;  and 
that  consequently  the  enlistment  in  this 
case  was  void,  the  recruit  not  being  a  citi- 
zen of  the  United  States. 

Without  questioning  the  correctness  of 
the  general  principle  of  law  referred  to,  its 
application  to  the  case  before  the  court  is 
denied.  For  in  the  first  place,  suppose  it 
was  the  design  ot  the  legislature  to  annex 
the  penalty  to  a  deviation  from  any  one  of 
its  requirements,  in  regard  either  to  age, 
height,  or  citizenship;  upon  whom  is  the 
penalty  imposed?  Why  clearly  upon  the 
recruiting  officer,  who  is  the  mere  agent  of 
the  government.  The  contract  of  enlist- 
ment, however,  is  a  contract  with  the  gov- 
ernment itself.  Now  the  principle  of  law 
before  cited  invalidates  a  contract,  and 
takes  away  all  right  of  action  upon  it, 
wherever  a  penalty  is  imposed  by  statute 
upon  the  parties  to  such  contract,  or  either 
of  them:  but  in  this  case  no  penalty  at- 
taches to  either  of  the  contracting  parties, 
the  government  or  the  recruit ;  it  is  designed 
merely  as  a  security  to  the  former  for  the 
faithful  execution  of  the  law,  with  which 
the  latter  has  no  concern. 

But  on  our  part   it  is  contended    further, 

that  if  the  imposition  of   the    penalty  is  to 

have  any  influence  upon  the  construction  of 

this    section    of   the  act,  the  penalty  itself 

was  not  designed  to  be  applied  to  the 

622  enlistment  *of  persons  not  citizens  of 
the  United  States,    but   merely  to  the 

enlistment  of  minors  without  the  consent 
of  their  parents,  guardians  or  masters :  for 
although  the  first  part  of  the  section  allows 
the  sum  of  two  dollars  to  the  recruiting 
officer  for  the  enlistment  of  each  citizen  of 
the  U.  States  of  a  certain  height  and  age,  it 
does  not  prohibit  the  enlistment  of  persons 
not  citizens;  the  only  words  of  prohibition 
are  contained  in  the  proviso  in  regard  to 
the  enlistment  of  minors,  and  the  penalty 
is  annexed  to  the  violation  of  that  proviso 
only. 

But  conceding,  for  the  sake  of  argument, 
that  it  was  the  intention  of  congress,  by 
the  section  under  consideration,  to  prohibit 
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under  a  penalty  the  enlistment  of  any  per- 
son not  a  citizen  of  the  United  States,  the 
question  naturally  arises  as  to  the  true 
meaning  of  the  words  '^citizen  of  the  United 
States,"  as  used  in  the  act.  We  contend 
that  those  words  must  be  taken  in  a  re- 
stricted or  qualified  sense,  and  do  not  mean 
a  citizen  entitled  to  all  the  privileges  which 
appertain  to  citizenship  in  its  most  enlarged 
signification.  It  has  been  already  shewn 
in  a  former  part  of  this  argument,  by  refer- 
ence to  Vattel,  that  an  alien  under  the 
protection  of  a  foreign  states  is  for  some 
purposes  and  to  a  certain  extent  to  be  re- 
garded as  a  citizen,  and  as  owing  a  tempo- 
rary allegiance  to  that  state.  The  principle 
is  moreover  well  established,  that  for  all 
commercial  purposes,  a  person  may  acquire, 
without  naturalization,  and  by  residence 
merely,  the  rights  of  a  citizen  of  another 
country ;  and  the  domicil  of  a  party,  with- 
out reference  to  the  place  of  birth,  becomes 
quoad  hoc  the  test  of  national  character.  1 
Kent's  Com.  75 ;  2  Id.  49. 

Again,  by  the  11th  section  of  the  judiciary 
act  of  1789,  before  cited,  the  circuit  courts 
have  jurisdiction  of  suits  between  citizens 
of  different  states,  and  the  averment  of  the 
citizenship  of  the  parties  is  a  necessary 
averment,  and  must  be  proved  under  the 
general  issue.  But  it  has  been  re- 
623  peatedly  decided  that  the  ^citizenship 
spoken  of  in  the  constitution  and  in 
the  judiciary  act,  in  reference  to  the  juris- 
diction of  the  federal  courts,  means  nothing 
more  than  residence.  To  constitute  a  per- 
son a  citizen  of  a  state,  so  as  to  sue  in  the 
courts  of  the  United  States,  he  must  have 
a  domicil  in  such  state.  If  he  removes  into 
a  state  animo  manendi,  that  is  suflScient, 
whatever  may  be  his  motive  for  removal. 
Catlett  V.  The  Pacific  Ins.  Co.,  1  Paine's 
C.  C.  R.  594 ;  Case  v.  Clarke,  5  Mason  70 ; 
Cooper's  lessee  v.  Galbraith,  3  Wash.  C. 
C.  R.  546. 

These  authorities  are  abundant  to  shew 
that  the  word  ** citizen,"  employed  in  an 
act  of  congress,  is  not  always  to  be  under- 
stood in  its  most  extended  signification,  but 
is  sometimes  used  to  express  an  inferior  de- 
gree of  citizenship,  such  as  is  described  by 
Vattel.  And  such,  it  has  been  attempted  to 
prove,  is  the  proper  interpretation  to  be 
placed  upon  the  term  '^citizen"  in  the  act 
under  consideration. 

By  this  construction  the  act  of  congress 
will  be  made  to  harmonize  with  the  princi- 
ples established  by  the  law  of  nations, 
which  have  been  shewn  to  authorize  the 
enlistment  of  temporary  residents.  And 
according  to  the  decision  of  the  supreme 
court  in  the  case  of  Talbot  v.  Seeman,  1 
Cranch  1,  *4he  laws  of  the  United  States 
ought  not,  if  it  be  avoidable,  so  to  be  con- 
strued as  to  infract  the  common  principles 
and  usages  of  nations,  or  the  general  doc- 
trines of  national  law."  See  opinion  of  the 
court  in  that  case,  delivered  by  chief  justice 
Marshall,  Id.  p.  43. 

Segar  for  defendant  in  error.  It  may  be 
conceded  that  on  general  principles  an 
alien  may  contract,  either  with  the  govern- 


ment or  its  citizens.  But  the  case  of  Cot- 
tingham,  and  all  like  it,  are  taken  out  of 
the  operation  of  general  principles  by 
special  legislation.  The  11th  section  of  the 
act  of  congress  of  the  16th  of  March  1802 
forbids   the    enlistment  of    aliens   io 

624  the   army.      *Surely    the    legislative 
power   may   place    either   citizen    or 

alien  under  disability  to  contract  about  a 
particular  subject.  Here  the  disability  is 
created  by  express  law,  and  extends  to  both 
the  contracting  parties,  unless  the  pro- 
hibition in  the  act  of  1802  is  to  go  for  noth- 
ing. 

That  it   was  the  intention  of  the  legrisla- 
ture    to    exclude   aliens  from    the   military 
service,  will  clearly  appear  from  the  history 
of  the  legislation  on  this  subject.     In  1811, 
1812,  1813  and  1814,  laws  were  passed  which 
virtually  repealed  the  act   of   1802,  and  dis- 
pensed   with    citizenship  as  a  qualification 
of  the  recruit,    by    authorizing    the   enlist- 
ment of  ablebodied  men.     See  Story's  L^aws 
U.  S.  p.  1205, 1208,  1285,  1433.     This  change 
in  the  law  of  enlistment  evidently  grew  out 
of  the  emergency  of  the  case ;  the   conntry 
being  then  either  on  the  verge  of  war  with 
Great    Britain,    or   actually  engaged  in  it, 
and  requiring,  in  order  to  fill  up  its  armies, 
a  relaxation  of  the   policy   which   had  gov- 
erned   the    previous    peace    establishment. 
But  the  war   having    terminated,    and   the 
emergency    passed    away  which  caused  the 
suspension  of  the  act  of  1802,   congress,  by 
its  act  of  March  3d  1815,  (Story's  Laws  U. 
S.  p.  1510,  i  7,)  repealed  the   laws  of  1810, 
1811,  1812  and  1813  which   allowed   the  en- 
listment of  aliens,  and  reinstated   the   lltb 
section  of  the  act  of  1802  and  the  5tb  sec- 
tion of  the  act  of   1808,    which    prescribed 
citizenship   as  a    requisite    of    enlistment. 
This    ascertains    clearly    the    intention  of 
congress   that  none  but  citizens  should  be 
employed  in  the   military  peace   establish- 
ment.    And  the  intention  being  discovered 
must  prevail.     Brown  v.  Barry,  3  Dall.  365. 
So  imperative  indeed  is  the  legislative  will, 
that  where  it  can  be  ascertained  by  expres- 
sive  circumstances,    it    will    prevail   even 
over   the   literal   sense  of  terms.     1  Kent's 
Com.  462.     There  was  an   obvious  and  two- 
fold   motive    for  banishing  aliens  from  the 
peace  establishment.     First,  (in  the  absence 
of  all  emergency)  to  add  to  the  moral  char- 
acter ^nd  respectability,  by  improving 

625  *^the  material  of  the  army,  which  conld 
be  accomplished  by  no  other  means  so 

well  as  by  substituting  the  native  born 
american  for  the  alien  mercenary.  Sec- 
ondly, there  has  ever  been  in  this  conntry 
an  excessive  jealousy  of  standing  armies  in 
time  of  peace,  which  would  naturally  lead 
the  representatives  of  the  people,  in  fram- 
ing a  military  peace  establishment,  to  com- 
pose it  of  citizens.  There  is  far  more 
ground  for  distrust  of  aliens  in  time  of 
peace  than  of  war,  for  in  the  latter  case  the 
number  of  citizens  in  the  armies  of  the  re- 
public would  so  far  exceed  that  of  foreigners 
as  to  remove  then  all  ground  for  apprehen- 
sion. These  considerations  tend  to  shew 
that  it  was   the  design   of  congress,  by  the 
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act    of    March   3d  1815  (reinstating  that  of 
1802),    to  redress  a    mischief;  and    the    ju- 
diciary should,  pro  bono  publico,  give  such 
construction  to  those  acts  as   ^111  meet  the 
intention  of  the  legislature.     Again,  as  in- 
dicating the  intention  of  the  legislature,  we 
may  look  to  the  uniform  construction  given 
to  the  act  of  1802  by  that  department  of  the 
government  which  is  specially  charged  with 
the  interpretation  and  execution  of  all  laws 
relating  to  the  military  establishment ;  the 
department  of  war.     From  1815  to  this  time, 
without  interruption,   the   war   department 
has  interpreted  the   11th   section  of  the  act 
of  1802  to  exclude   aliens    from   enlistment. 
It  will  sufifice  to  refer  to  the  general  regula- 
tions for  the  army,  published  in  1841,  where 
it  is  laid  down  at  p.  121,  in  article  687,  that 
the  persons    who  may  be  enlisted  are  to  be 
''citizens  of  the  United   States,    native    or 
naturalized.*'    What  other  meaning  can  be 
given    to   the   act  of  1802?    It  cannot  mean 
that    the   recruiting   officer  may  enlist  men 
possessing      none     of     the     qualifications 
therein  prescribed,  or  possessing  only  some 
of  them.     It  must  be  considered  as  prescrib- 
*ing  a  rule  to  be  strictly  observed  by  the  re- 
cruiting officer;  he  is  to  enlist    only    those 
who  shall  possess  at  least  the  qualifications, 
each  and  every  one  thereof,  marked  out 
626      in  the  act.    Does  *the  district  attorney 
suppose  the  interpretation  to  be,  that 
for  recruiting   men     possessing    all    those 
qualifications  the  recruiting  officer  shall  re- 
ceive   the  2   dollars    premium,    but    in  the 
event  of  their  not   having   those   qualifica- 
tions he  shall  only  forfeit  the  premium,  the 
enlistment  all  the  while   remaining  valid? 
Such  an  interpretation   supposes   that  con- 
gress, in  framing  the  peace  establishment, 
was  looking  rather  to   the   pitiful  interests 
of  the  recruiting  officer  than  to  the  weal  of 
the  republic ;  and  it  leaves  the  whole  policy 
of  enlistments  in  the  army,  instead  of  being 
guarded    by    legislative   provisions,    to  the 
naked   discretion    of   the  recruiting  officers 
of  the  army.     But  the  ground  work  of  such 
a  construction  is  overturned  by  the  fact  that 
the  provision  of  the  law  of  1802,  allowing  a 
{nemium  for  enlisting  recruits,  is   repealed 
by  the   5th   section   of  the  act  of  congress 
pssed  March  2,  1833,  (Sess.  Acts  1832-3,  p. 
/2,)  and  the  commissioned  officers  charged 
with  the  recruiting  service   are  still  to  en- 
list citizens  of  the  United  States. 

With  respect  to  the  argument  that  a 
qualified  citizenship  was  meant  by  the  act 
of  1802,  it  is  sufficient  to  observe  that  the 
term  citizen  there  used  must  be  taken  in  its 
common  acceptation,  to  mean  one  born  in 
this  country,  or  one  not  born  therein  who 
has  become  a  citizen  by  complying  with 
th^  naturalization  laws  of  the  U.  States. 
The  cases  referred  to  (Catlett  v.  The  Pacific 
Insurance  Company,  Case  v.  Clarke,  and 
Cooper's  lessee  v.  Galbraith)  have  no  refer- 
ence to  aliens  or  to  the  military  service, 
and  present  no  grounds  for  an  argument 
from  analogy. 

II.  It  is  not  necessary  that  terms  of  posi- 
tive prohibition  t)e  employed  to  render  a 
statute   prohibitory    in    its    operation.      In 


Cohen  v.  HoflF,  2  Tredway's  Rep.  661,  Nott, 
J.,  lays  it  down,  that  *' affirmative  words  in 
a  statute  sometimes  imply  a  negative  of 
what  is  not  affirmed,  as  strongly  as  if  ex- 
pressed." And  this  happens  in  two  cases: 
first,  when  a  new  rule  is  introduced; 
Hobart's  Rep.  298;  1  Kent's  Com.  467, 

627  note  d. ;   6    Bac.    Abr.  *Gwill.  edi.  p. 
377.     Secondly,  when  a  statute  directs 

a  thing  to  be  done  in  a  particular  way,  it 
includes  in  itself  a  negative;  viz.  that  it 
shall  not  be  done  otherwise.  See  authori- 
ties just  quoted  ;  also  Plowden  206  b. ;  Vin. 
Abr.  vol.  19,  p.  511,  12,  title  Statute.  Now 
the  present  law  of  enlistment  did  at  the 
time  of  its  reenactment  prescribe  a  n^w  rule, 
by  abolishing  the  rule  which  prevailed  un- 
der the  laws  of  1811,  1812,  1813  and  1814,  and 
intxoducing  another  in  its  stead:  and  the 
act  of  1802  directing  enlistments  to  be  made 
in  a  particular  way,  viz.  of  ablebodied  citi- 
zens &c.  implies  that  they  are  not  to  be 
made  otherwise ;  that  is,  by  specifically  in- 
cluding citizens,  it  excludes  aliens,  upon 
the  well  known  maxim  inclusio  unius  est 
exclusion  alteriuF. 

Ill,  For  the  nonobservance  of  the  qualifi- 
cations enumerated  in  the  act  of  1802,  a 
penalty  is  imposed  of  the  value  of  the  cloth- 
ing received  from  the  government  by  the 
recruit ;  say,  some  30  or  40.  dollars  for  each 
offence.  There  is  no  reason  for  considering 
this  penalty  as  applicable  exclusively  to 
the  enlistment  of  minors.  If  congress  had 
so  intended,  they  would  have  used  the  words 
**contrary  to  the  true  intent  and  meaning 
of  this  proviso;"  or  their  language  would 
have  been— **  And  if  any  officer  shall  enlist 
any  person  under  21  years  of  age  without 
the  consent  of  his  parent  &c.  he  shall  for- 
feit and  pay  the  amount  of  clothing  which 
may  have  been  received  by  such  recruit." 
But  the  words  of  the  act  affixing  the  penalty 
are  general — ** contrary  to  the  true  intent 
and  meaning  of  this  act." 

Even  if  there  were  no  penalty  imposed  by 
statute,  it  is  imposed  by  another  authority. 
It  is  clearly  within  the  constitutional  pre- 
rogative of  the  president,  as  commander  in 
chief  of  the  army  and  navy,  to  ordain  gen- 
eral regulations  for  the  government  of  the 
army,  not  forbidden  by  the  constitution  or 
the  laws.  And  the  first  section  of  the  act 
organizing  the  war  department  constitutes 
the  secretary  of  war  the   organ  of  the 

628  president,  *for  performing  such  duties 
and    acts    connected    with    the    land 

forces,  as  may  consist  with  the  constitu- 
tion. The  general  regulations  of  the  army, 
then,  when  they  have  received  the  sanction 
of  the  president,  have  the  force  and  obliga- 
tion of  law.  The  687th  article  of  the  regu- 
lations published  in  1841  (like  those  which 
have  been  in  operation  for  many  years) 
designates  '^ablebodied  citizens  of  the  U. 
States,  native  or  naturalized,"  as  those 
who  may  be  enlisted.  After  thus  desig- 
nating citizens  for  enlistment,  this  code  of 
regulations  goes  on,  with  the  most  guarded 
circumspection,  to  prevent  the  enlistment 
of  any  contrary  to  law  or  regulation.  Boards 
of  inspection  are   organized    from    time   to 
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time,  for  the  express  purpose  of  enquiring 
whether  any  have  been  enlisted  contrary  to 
law  or  regulation ;  and  if  any  be  found  to 
have  been  so  enlisted,  they  are  rejected,  and 
the  recruiting  officer  who  may  have  enlisted 
them  is  mulcted  in  the  amount  of  clothing 
which  the  discharged  recruit  may  have  re- 
ceived, to  be  deducted  out  of  his  pay.  See 
articles  687,  713-719,  741.  If  it  be  said  that 
the  words  of  the  687th  regulation  are, 
''ablebodied  citizens  may  be  enlisted,'*  the 
answer  is  that  may,  there,  obviously  means 
must;  for  that  is  its  meaning  whenever  a 
positive  duty  is  imposed,  and  not  a  mere 
discretionary  power  given.  Minor  and 
others  v.  Mechanics  Bank  of  Alexandria, 
1  Peters  64.  Moreover,  by  the  general 
order  prefixed  to  the  regulations,  the  officers 
of  the  army  are  commanded  strictly  to  ob- 
serve every  article  thereof;  and  any 
** change,  alteration  or  departure  there- 
from'* is  expressly  forbidden. 

IV.  Whatever  is  forbidden  by  penalty  in 
a  statute  is  unlawful  and  void.  Bartlett  v. 
Vinor,  Carth.  252;  1  Kent's  Com.  467; 
Chitty  on  Contracts  (4th  american  from  2d 
I/ondon  edi.)  538;  Hallett  v.  Novion,  14 
Johns.  273;  Mitchell  v.  Smith,  4  Dall.  269;  1 
Binn.  118;  Seidenbender  v.  Charles's 
adm'rs,  4  Serg.   &   Rawle  151-160;  Wheeler 

V.  Russell,  17  Mass.  R.  259-281.  The 
629      ^distinction  between  offences  mala  in 

se  and  mala  prohibita  has  been  over- 
ruled. Kx  parte  Daniels,  14  Ves.  191 ;  Ap- 
pendix to  15  Peters  p.  33.  A  breach  of  the 
statute  law  in  either  case  is  equally  unlaw- 
ful, and  equally  a  breach  of  duty ;  and  no 
agreement  founded  on  the  contemplation  of 
either  class  of  offences  will  be  enforced  at 
law  or  in  equity.  1  Kent's  Com.  467,  8; 
Pennington  &c.  v.  Townsend,  7  Wend.  276; 
I/aw  v.  Hodson,  11  East  300;  Bank  v. 
Owens,  2  Peters  527-538;  1  Tuck.  Com.  (edi. 
1831)  book  2,  p.  223;  2  Id.  book  3,  p.  130,  481. 
This  court  has  itself  solemnly  adjudicated 
the  principle  that  a  thing  prohibited  by  the 
imposition  of  a  penalty  in  a  statute  is 
equally  forbidden  and  equally  unlawful 
with  one  expressly  and  absolutely  prohib- 
ited; Wilson  V.  Spencer  &c.,  1  Rand.  76; 
M'Guire  v.  Ashby,  1  Rand.  101.  Applying 
to  the  present  case  the  principles  ascertained 
by  the  authorities  which  have  been  cited, 
the  conclusion  is  that  the  enlistment  of  Cot- 
tingham  (who  was  not  a  citizen),  being 
prohibited  under  a  penalty  prescribed  both 
by  statute  and  regulation,  is  altogether 
illegal  and  void. 

V.  The  enlistment  of  Cottingham  is  void 
on  another  ground.  As  a  contract  it  wants 
an  indispensable  ingredient  of  every  valid 
agreement, — mutuality.  The  government 
might  have  put  an  end  to  it  at  its  will ;  it 
might  have  discharged  Cottingham  at  any 
moment  for  being  an  alien,  whether  he 
were  willing  or  not.  It  is  almost  the  daily 
practice  to  dismiss  the  enlisted  soldier  for 
want  of  the  prescribed  qualifications.  If 
the  government  may  do  this,  may  not  the 
soldier,  for  like  reasons,  claim  his  dis- 
charge? The  contract,  not  being  obligatory 
on  the  one,  cannot  bind  the  other. 


BALDWIN,  J.     The  error    in    the   argu- 
ment of  the  appellee's  counsel   consists  in 
treating  the  enlistment  in  question  merely 
as  a  contract,  and  as  subject  exclusively  to 
the  principles  affecting    the  validity 

630  of  contracts.  A  ^contract  it  no- 
doubtedly  is  in  a  certain  sense,  inas- 
much as  it  is  an  engagement  between  the 
parties,  for  a  service  to  be  rendered  by  one 
of  them,  in  consideration  of  a  compensation 
to  be  yielded  therefor  by  the  other.  But  it 
wants  one  of  the  usual  requisites  of  ccm- 
tracts,  a  reciprocal  obligation  in  regard  to 
the  subject  matter.  On  the  one  hand,  the 
recruit  is  bound  to  serve  during  the  fnll 
term  of  his  enlistment ;  but  on  the  other, 
the  government  is  not  bound  to  continue 
him  in  service  for  a  single  day,  but  may 
dismiss  him  at  the  very  first  moment,  or  at 
any  subsequent  period,  whether  with  or 
without  cause  for  so  doing.  It  has  more- 
over a  feature  not  to  be  found  in  most  con- 
tracts; namely,  a  power  in  one  of  the 
parties  to  compel  specific  performance  from 
the  other  by  the  exercise  of  physical  force. 
If  the  soldier  desert,  he  may  be  recaptured^ 
and  coerced  to  the  discharge  of  his  duty  by 
corporal  restraint  and  punishment.  These 
important  traits  of  the  engagement  result 
not  so  much  from  the  specific  terms  of  the 
compact,  as  from  the  relation  in  which  it 
places  the  parties  towards  each  other ;  a  re- 
lation of  authority  and  control  on  the  one 
side,  and  of  obcidience  and  submission  on 
the  other.  It  resembles  in  some  respects 
the  relation  of  master  and  servant,  of  tbe 
strictest  kind  between  individuals;  to  wit, 
the  condition  of  apprenticeship,  or  other 
indented  servitude.  And  having  regard  to 
the  circumstance  that  the  government  is 
one  of  the  parties,  it  bears  perhaps  a  still 
closer  resemblance  to  the  relation  arising; 
out  of  an  appointment  to  a  post  or  place 
under  the  civil  administration;  thongfai 
from  the  nature  of  the  service,  involving  a 
sterner  and  more  despotic  supremacy.  la 
fact,  the  enlistment  is  an  appointment  by 
the  government  of  an  individual  to  tbe 
lowest  grade  of  military  service;  differing 
only  from  the  commission  to  an  officer,  by 
the  inferior  rank,  emolument  and  duties, 
and  the  incapacity   to   retire    by  voluntary 

resignation.     It  is  commonly  founded 

631  in  compact,  *but  not  necessarily  so; 
for  the  government,  as  the  adminis- 
trative sovereign  of  the  country,  has  an 
unquestionable  right,  in  certain  emergen- 
cies, to  call  the  inhabitants  capable  of 
bearing  arms  into  its  military  service,  and, 
by  some  equitable  rule,  to  select  from  the 
whole  number  those  best  adapted  to  the 
purpose ;  and  this  without  regard  to  their 
consent. 

Now  it  cannot  be  doubted  that  the  gov- 
ernment, like  an  individual,  in  regard  to 
appointments  to  its  service,  may  prescribe 
the  requisite  qualifications,  and  insist  upon 
or  waive  them  in  its  discretion ;  and  that 
the  person  appointed  or  selected  has  no  right 
to  relieve  himself  from  his  engagement,  by 
objecting  his  own  want  of  qualification. 
And    so   it  is  equally  clear,  as  the  act  may 
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be  done  through  the  instrumentality  of  an 
agent,  that  if  he  should  transcend  or  neglect 
the  instructions  of  his  principal  in  regard  to 
qualification,  the  latter  is  not  obliged  to 
repudiate  the  transaction,  but  may  sanction 
and  confirm  it  without  the  concurrence  of 
the  other  party  to  the  engagement. 

Let  us  now  enquire  how  far  these  princi- 
ples are  applicable  to  the  case  before  us. 
And  this  must  depend  upon  the  legislation 
of  congress  on  the  subject.  The  question 
may  be  considered  as  arising  on  the  con- 
struction of  rhe  act  of  congress  of  the  16th 
of  March  1802,  fixing  the  military  peace  es- 
tablishment of  the  United  States;  for 
thongh  there  has  been  subsequent  legisla- 
tion on  the  subject,  it  has  no  material  bear- 
ing upon  the  present  case.  The  provisions 
of  the  11th  and  12th  sections  of  that  act  are 
as  follows : 

'*{  11.  That  the  commissioned  officers 
who  shall  be  employed  in  the  recruiting 
service,  to  keep  up  by  voluntary  enlistment 
the  corps  as  aforesaid,  shall  be  entitled  to 
receive  for  every  effective,  ablebodied  citi- 
zen of  the  United  States  who  shall  be  duly 
enlisted  by  him  for  the  term  of  five  years, 
and  mustered,  of  at  least  five  feet  six  inches 
high,  and  between  the  ages  of  eigh- 
632  teen  *and  thirty-five  years,  the  sum 
of  two  dollars:  provided  nevertheless 
that  this  regulation,  so  far  as  respects  the 
height  and  age  of  the  recruit,  shall  not  ex- 
tend to  musicians,  or  to  those  soldiers  who 
may  reenlist  into  the  service :  and  provided 
also  that  no  person  under  the  age  of  twenty- 
one  years  shall  be  enlisted  by  any  officer, 
or  held  in  the  service  of  the  United  States, 
without  the  consent  of  his  parent,  guardian 
or  master  first  had  and  obtained,  if  any  he 
have;  and  if  any  officer  shall  enlist  any 
person  contrary  to  the  true  intent  and 
meaning  of  this  act,  for  every  such  offence 
he  shall  forfeit  and  pay  the  amount  of  the 
bounty  and  clothing  which  the  person  so 
recruited  may  have  received  from  the  pub- 
lic, to  be  deducted  out  of  the  pay  and 
emoluments  of  such  officer. 

'*{  12.  That  there  shall  be  allowed  and 
paid  to  each  effective,  ablebodied  citizen, 
recruited  as  aforesaid  to  serve  for  the  term 
of  five  years,  a  bounty  of  twelve  dollars ;  but 
the  payment  of  six  dollars  of  the  said 
bounty  shall  be  deferred  until  he  shall  be 
mustered  and  have  joined  the  corps  in  which 
he  is  to  serve."     Story's  Laws  U.  S.  p.  832. 

These  provisions,  it  will  be  seen,  had  a 
fourfold  object:  1.  To  keep  up  the  peace 
establishment  of  the  army  by  voluntary  en- 
listments. 2.  To  encourage  recruiting,  by 
a  premium  to  the  recruiting  officer,  and  a 
bounty  to  the  recruit.  3.  To  procure  for 
the  government  recruits  best  adapted  to  the 
service,  and  protect  it  against  inadequate 
selections.  4.  To  protect  minors  from  their 
own  improvident  engagements.  The  pro- 
tection to  the  government  was  afforded  by 
the  legislative  instructions  to  the  recruiting 
officer,  and  punishment  for  disobedience, 
l^he  protection  to  the  minor  was  extended 
in  like  manner,  and  still  more  effectually, 
by  requiring    the  consent    of    his   parent, 


guardian    or   master.      No    protection    was 

furnished    or   contemplated    for    the   adult 

recruit.     None  whatever  was  requisite 

633  or  proper.  *His  want  of  qualification 
is  best  known  to  himself,  and  his  en- 
tering the  service  is  a  fraud  upon  both  the 
government  and  its  agent,  if  the  defect  be 
unknown  to  the  latter;  and  if  known,  then 
it  is  an  act  of  collusion  with  him  to  deceive 
and  injure  the  principal.  His  conduct,  in- 
stead of  entitling  him  to  protection,  ought 
to  subject  him  to  punishment;  and  accord- 
ingly in  the  british  recruiting  service,  by 
statute  10  Geo.  4,  ch.  6,  J  34;  7  Bac.  Abr. 
by  Dodd  (London  edi.  of  1832)  p.  379,  title 
Soldiers,  letter  A.  he  is  justly  exposed  to 
very  severe  penalties. 

It  will  be  seen  that  the  qualifications  pre- 
scribed by  this  act  of  congress,  for  the 
regulation  of  the  recruiting  officer,  are, 
1.  That  the  recruit  shall  be  effective  and 
ablebodied;  2.  That  he  shall  be  a  citizen 
of  the  United  States;  3.  That  he  shall  be 
at  least  five  feet  six  inches  high ;  4.  That 
he  shall  be  between  the  ages  of  eighteen 
and  thirty-five  years.  These  requisites 
were  obviously  designed  for  the  benefit  of 
the  government,  and  in  order  to  obtain 
recruits  best  fitted  for  the  service.  They 
are  all  placed  on  the  same  footing,  without 
discrimination;  all  based  upon  the  idea  of 
qualification  alone,  all  embraced  in  the 
same  mandate,  and  all  enforced  by  the  same 
penalty.  It  is  impossible  to  distinguish 
between  the  want  of  citizenship  and  the 
want  of  any  other  qualification ;  and  if  a 
recruit  be  entitled  to  his  discharge  because 
he  is  an  alien,  he  would  be  equally  entitled 
to  it  because  only  five  feet  five  inches  and 
eleven  twelfths  in  height,*  or  thirty-five 
years  and  one  day  old.  There  is  no  better 
rule  of  interpretation  than  this,  that  ''no 
statute  shall  be  construed  in  such  manner 
as  to  be  inconvenient  or  against  reason." 
If  a  recruit  were  to  claim  exoneration  from 
the  service,  on  the  ground  that  at  the  time 
of  his  enlistment  he  was  under  size,  or 
under  age,  or  infirm  in  body,  would  it 

634  not   be   a    sufficient  *answer  that  the 
government,  in  its  discretion,  waived 

the  objection,  because  he  had  since  at- 
tained the  requisite  height  or  age,  or  had 
recovered,  or  would  probably  recover,  from 
his  disease ;  or  because  he  possessed  qual- 
ities which  would  more  than  compensate 
for  his  alleged  deficiencies?  And  so  if  the 
plea  be  that  of  alienage,  is  it  not  enough 
to  say  that,  though  constrained  to  the  ad- 
mission that  the  native  or  naturalized  cit- 
izen must  be  supposed  to  possess  greater 
valour,  higher  intelligence  and  more  ap- 
proved fidelity  than  a  mere  stranger,  yet 
there  may  be  exceptions  to  the  general  rule ; 
and  that  in  the  particular  case  the  petitioner 
is  a  gallant  and  disciplined  soldier,  whose 
oath  of  fidelity  when  he  took  the  bounty, 
and  his  long  residence  and  connexions  and 
interest    in    the  country,  furnish  sufficient 


*Note  by  the  judsre.  The  qaaliacatlon  as  to  heifirht 
bas  been  since  abolished.  Sess.  Acts  of  Congress  of 
J837-8.  p.  105. 
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time,  for  the  express  purpose  of  enquiring 
whether  any  have  been  enlisted  contrary  to 
law  or  regulation ;  and  if  any  be  found  to 
have  been  so  enlisted,  they  are  rejected,  and 
the  recruiting  officer  who  may  have  enlisted 
them  is  mulcted  in  the  amount  of  clothing 
which  the  discharged  recruit  may  have  re- 
ceived, to  be  deducted  out  of  his  pay.  See 
articles  687,  713-719,  741.  If  it  be  said  that 
the  words  of  the  687th  regulation  are, 
'^ablebodied  citizens  may  be  enlisted,'*  the 
answer  is  that  may,  there,  obviously  means 
must;  for  that  is  its  meaning  whenever  a 
positive  duty  is  imposed,  and  not  a  mere 
discretionary  power  given.  Minor  and 
others  v.  Mechanics  Bank  of  Alexandria, 
1  Peters  64.  Moreover,  by  the  general 
order  prefixed  to  the  regulations,  the  officers 
of  the  army  are  commanded  strictly  to  ob- 
serve every  article  thereof;  and  any 
*' change,  alteration  or  departure  there- 
from" is  expressly  forbidden. 

IV.  Whatever  is  forbidden  by  penalty  in 
a  statute  is  unlawful  and  void.  Bartlett  v. 
Vinor,  Carth.  252;  1  Kent's  Com.  467; 
Chitty  on  Contracts  (4th  american  from  2d 
L/ondon  edi.)  538;  Hallett  v.  Novion,  14 
Johns.  273;  Mitchell  v.  Smith,  4Dall.  269;  1 
Binn.  118;  Seidenbender  v.  Charles's 
adm'rs,  4  Serg.   &.   Rawle  151-160;  Wheeler 

V.  Russell,  17  Mass.  R.  259-281.  The 
629      ^distinction  between  offences  mala  in 

se  and  mala  prohibita  has  been  over- 
ruled. E/X  parte  Daniels,  14  Ves.  191 ;  Ap- 
pendix to  15  Peters  p.  33.  A  breach  of  the 
statute  law  in  either  case  is  equally  unlaw- 
ful, and  equally  a  breach  of  duty ;  and  no 
agreement  founded  on  the  contemplation  of 
either  class  of  offences  will  be  enforced  at 
law  or  in  equity.  1  Kent's  Com.  467,  8; 
Pennington  &c.  v.  Townsend,  7  Wend.  276; 
L/aw  v.  Hodson,  11  East  300;  Bank  v. 
Owens,  2  Peters  527-538 ;  1  Tuck.  Com.  (edi. 
1831)  book  2,  p.  223;  2  Id.  book  3,  p.  130,  481. 
This  court  has  itself  solemnly  adjudicated 
the  principle  that  a  thing  prohibited  by  the 
imposition  of  a  penalty  in  a  statute  is 
equally  forbidden  and  equally  unlawful 
with  one  expressly  and  absolutely  prohib- 
ited; Wilson  V.  Spencer  Ac,  1  Rand.  76; 
M'Guire  v.  Ashby,  1  Rand.  101.  Applying 
to  the  present  case  the  principles  ascertained 
by  the  authorities  which  have  been  cited, 
the  conclusion  is  that  the  enlistment  of  Cot- 
tingham  (who  was  not  a  citizen),  being 
prohibited  under  a  penalty  prescribed  both 
by  statute  and  regulation,  is  altogether 
illegal  and  void. 

V.  The  enlistment  of  Cottingham  is  void 
on  another  ground.  As  a  contract  it  wants 
an  indispensable  ingredient  of  every  valid 
agreement, — mutuality.  The  government 
might  have  put  an  end  to  it  at  its  will;  it 
might  have  discharged  Cottingham  at  any 
moment  for  being  an  alien,  whether  he 
were  willing  or  not.  It  is  almost  the  daily 
practice  to  dismiss  the  enlisted  soldier  for 
want  of  the  prescribed  qualifications.  If 
the  government  may  do  this,  may  not  the 
soldier,  for  like  reasons,  claim  his  dis- 
charge? The  contract,  not  being  obligatory 
on  the  one,  cannot  bind  the  other. 


BALDWIN,  J.     The  error    in    the  argu- 
ment of  the  appellee's  counsel   consists  in 
treating  the  enlistment  in  question  merely 
as  a  contract,  and  as  subject  exclusively  to 
the  principles  affecting    the  validity 

630  of    contracts.      A    *con tract    it  un- 
doubtedly is  in  a   certain  sense,  inas-' 

much  as  it  is  an  engagement  between  the 
parties,  for  a  service  to  be  rendered  by  one 
of  them,  in  consideration  of  a  compensation 
to  be  yielded  therefor  by  the  other.  But  it 
wants  one  of  the  usual  requisites  of  con- 
tracts,  a  reciprocal  obligation  in  regard  to 
the  subject  matter.  On  the  one  hand,  the 
recruit  is  bound  to  serve  during  the  full 
term  of  his  enlistment ;  but  on  the  other, 
the  government  is  not  bound  to  continue 
him  in  service  for  a  single  day,  but  may 
dismiss  him  at  the  very  first  moment,  or  at 
any  subsequent  period,  whether  with  or 
without  cause  for  so  doing.  It  has  more- 
over a  feature  not  to  be  found  in  most  con- 
tracts; namely,  a  power  in  one  of  the 
parties  to  compel  specific  performance  from 
the  other  by  the  exercise  of  physical  force. 
If  the  soldier  desert,  he  may  be  recaptnredi 
and  coerced  to  the  discharge  of  his  duty  by 
corporal  restraint  and  punishment.  These 
important  traits  of  the  engagement  resnlt 
not  so  much  from  the  specific  terms  of  the 
compact,  as  from  the  relation  in  which  it 
places  the  parties  towards  each  other ;  a  re- 
lation of  authority  and  control  on  the  one 
side,  and  of  obedience  and  submission  on 
the  other.  It  resembles  in  some  respects 
the  relation  of  master  and  servant,  of  the 
strictest  kind  between  individuals;  to  wit, 
the  condition  of  apprenticeship,  or  other 
indented  servitude.  And  having  regard  to 
the  circumstance  that  the  government  is 
one  of  the  parties,  it  bears  perhaps  a  still 
closer  resemblance  to  the  relation  arising 
out  of  an  appointment  to  a  post  or  place 
under  the  civil  administration;  though, 
from  the  nature  of  the  service,  involving  a 
sterner  and  more  despotic  supremacy.  Ib 
fact,  the  enlistment  is  an  appointment  by 
the  government  of  an  individual  to  the 
lowest  grade  of  military  service;  differing 
only  from  the  commission  to  an  officer,  by 
the  inferior  rank,  emolument  and  duties, 
and  the  incapacity  to  retire  by  voluntary 
resignation.     It  is  commonly  founded 

631  in  compact,  *but  not  necessarily  so; 
for  the  government,  as  the  adminis- 
trative sovereign  of  the  country,  has  an 
unquestionable  right,  in  certain  emergen- 
cies, to  call  the  inhabitants  capable  of 
bearing  arms  into  its  military  service,  and, 
by  some  equitable  rule,  to  select  from  the 
whole  number  those  best  adapted  to  the 
purpose ;  and  this  without  regard  to  their 
consent. 

Now  it  cannot  be  doubted  that  the  gov- 
ernment, like  an  individual,  in  regard  to 
appointments  to  its  service,  may  prescribe 
the  requisite  qualifications,  and  insist  npon 
or  waive  them  in  its  discretion ;  and  that 
the  person  appointed  or  selected  has  no  right 
to  relieve  himself  from  his  engagement,  by 
objecting  his  own  want  of  qualification. 
And    so   it  is  equally  clear,  as  the  act  may 
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be  done  through  the  instrumentality  of  an 
agent,  that  if  he  should  transcend  or  neglect 
the  instructions  of  his  principal  in  regard  to 
qualification,  the  latter  is  not  obliged  to 
repudiate  the  transaction,  but  may  sanction 
and  confirm  it  without  the  concurrence  of 
the  other  party  to  the  engagement. 

Let  us  now  enquire  how  far  these  princi- 
ples are  applicable  to  the  case  before  us. 
And  this  must  depend  upon  the  legislation 
of  congress  on  the  subject.  The  question 
may  be  considered  as  arising  on  the  con- 
struction of  nhe  act  of  congress  of  the  16th 
of  March  1802,  fixing  the  military  peace  es- 
tablishment of  the  United  States;  for 
though  there  has  been  subsequent  legisla- 
tion on  the  subject,  it  has  no  material  bear- 
ing upon  the  present  case.  The  provisions 
of  the  11th  and  12th  sections  of  that  act  are 
as  follows : 

^*{  11.  That  the  commissioned  officers 
who  shall  be  employed  in  the  recruiting 
service,  to  keep  up  by  voluntary  enlistment 
the  corps  as  aforesaid,  shall  be  entitled  to 
receive  for  every  effective,  ablebodied  citi- 
zen of  the  United  States  who  shall  be  duly 
enlisted  by  him  for  the  term  of  five  years, 
and  mustered,  of  at  least  five  feet  six  inches 
high,  and  between  the  ages  of  eigh- 
632  teen  *and  thirty-five  years,  the  sum 
of  two  dollars :  provided  nevertheless 
that  this  regulation,  so  far  as  respects  the 
height  and  age  of  the  recruit,  shall  not  ex- 
tend to  musicians,  or  to  those  soldiers  who 
may  reenlist  into  the  service :  and  provided 
also  that  no  person  under  the  age  of  twenty- 
one  years  shall  be  enlisted  by  any  officer, 
or  held  in  the  service  of  the  United  States, 
without  the  consent  of  his  parent,  guardian 
or  master  first  had  and  obtained,  if  any  he 
have;  and  if  any  officer  shall  enlist  any 
person  contrary  to  the  true  intent  and 
meaning  of  this  act,  for  eVery  such  offence 
he  shall  forfeit  and  pay  the  amount  of  the 
bounty  and  clothing  which  the  person  so 
recruited  may  have  received  from  the  pub- 
lic, to  be  deducted  out  of  the  pay  and 
emoluments  of  such  officer. 

'*{  12.  That  there  shall  be  allowed  and 
paid  to  each  effective,  ablebodied  citizen, 
recruited  as  aforesaid  to  serve  for  the  term 
of  five  years,  a  bounty  of  twelve  dollars ;  but 
the  payment  of  six  dollars  of  the  said 
bounty  shall  be  deferred  until  he  shall  be 
mustered  and  have  joined  the  corps  in  which 
he  is  to  serve.*'     Story's  Laws  U.  S.  p.  832. 

These  provisions,  it  will  be  seen,  had  a 
fourfold  object:  1.  To  keep  up  the  peace 
establishment  of  the  army  by  voluntary  en- 
listments. 2.  To  encourage  recruiting,  by 
a  premium  to  the  recruiting  officer,  and  a 
bounty  to  the  recruit.  3.  To  procure  for 
the  government  recruits  best  adapted  to  the 
service,  and  protect  it  against  inadequate 
selections.  4.  To  protect  minors  from  their 
own  improvident  engagements.  The  pro- 
tection to  the  government  was  afforded  by 
the  legislative  instructions  to  the  recruiting 
officer,  and  punishment  for  disobedience. 
The  protection  to  the  minor  was  extended 
in  like  manner,  and  still  more  effectually, 
by  requiring    the  consent    of   his   parent, 


guardian    or    master.      No    protection   was 

furnished    or   contemplated    for   the   adult 

recruit.     None  whatever  was  requisite 

633  or  proper.  *His  want  of  qualification 
is  best  known  to  himself,  and  his  en- 
tering the  service  is  a  fraud  upon  both  the 
government  and  its  agent,  if  the  defect  be 
unknown  to  the  latter;  and  if  known,  then 
it  is  an  act  of  collusion  with  him  to  deceive 
and  injure  the  principal.  His  conduct,  in- 
stead of  entitling  him  to  protection,  ought 
to  subject  him  to  punishment;  and  accord- 
ingly in  the  british  recruiting  service,  by 
statute  10  Geo.  4,  ch.  6,  {  34 ;  7  Bac.  Abr. 
by  Dodd  (London  edi.  of  1832)  p.  379,  title 
Sioldiers,  letter  A.  he  is  justly  exposed  to 
very  severe  penalties. 

It  will  be  seen  that  the  qualifications  pre- 
scribed by  this  act  of  congress,  for  the 
regulation  of  the  recruiting  officer,  are, 
1.  That  the  recruit  shall  be  effective  and 
ablebodied ;  2.  That  he  shall  be  a  citizen 
of  the  United  States;  3.  That  he  shall  be 
at  least  five  feet  six  inches  high ;  4.  That 
he  shall  be  between  the  ages  of  eighteen 
and  thirty- five  years.  These  requisites 
were  obviously  designed  for  the  benefit  of 
the  government,  and  in  order  to  obtain 
recruits  best  fitted  for  the  service.  They 
are  all  placed  on  the  same  footing,  without 
discrimination;  all  based  upon  the  idea  of 
qualification  alone,  all  embraced  in  the 
same  mandate,  and  all  enforced  by  the  same 
penalty.  It  is  impossible  to  distinguish 
between  the  want  of  citizenship  and  the 
want  of  any  other  qualification ;  and  if  a 
recruit  be  entitled  to  his  discharge  because 
he  is  an  alien,  he  would  be  equally  entitled 
to  it  because  only  five  feet  five  inches  and 
eleven  twelfths  in  height,*  or  thirty-five 
years  and  one  day  old.  There  is  no  better 
rule  of  interpretation  than  this,  that  ''no 
statute  shall  be  construed  in  such  manner 
as  to  be  inconvenient  or  against  reason." 
If  a  recruit  were  to  claim  exoneration  from 
the  service,  on  the  ground  that  at  the  time 
of  his  enlistment  he  was  under  size,  or 
under  age,  or  infirm  in  body,  would  it 

634  not   be   a    sufficient  ^answer  that  the 
government,  in  its  discretion,  waived 

the  objection,  because  he  had  since  at- 
tained the  requisite  height  or  age,  or  had 
recovered,  or  would  probably  recover,  from 
his  disease ;  or  because  he  possessed  qual- 
ities which  would  more  than  compensate 
for  his  alleged  deficiencies?  And  so  if  the 
plea  be  that  of  alienage,  is  it  not  enough 
to  say  that,  though  constrained  to  the  ad- 
mission that  the  native  or  naturalized  cit- 
izen must  be  supposed  to  possess  greater 
valour,  higher  intelligence  and  more  ap- 
proved fidelity  than  a  mere  stranger,  yet 
there  may  be  exceptions  to  the  general  rule ; 
and  that  in  the  particular  case  the  petitioner 
is  a  gallant  and  disciplined  soldier,  whose 
oath  of  fidelity  when  he  took  the  bounty, 
and  his  long  residence  and  connexions  and 
interest    in    the   country,  furnish  sufficient 

*Note  by  the  Judsre.  Tbe  qaallflcation  as  to  belfht 
bas  been  since  abolished.  Seas.  Acts  of  Congress  of 
1887-8,  p.  106. 
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security    for    the    faithful  discharge  of  his 
duties? 

The  law,  in  no  part  of  it,  is  founded 
upon  a  supposed  disability  of  the  recruit  to 
bind  himself  by  his  compact  of  enlistment. 
No  such  disability  is  recognized  by  the  act 
even  in  regard  to  minors,  but  a  mere  pro- 
tection granted  to  the  immaturity  of  intel- 
lect, by  requiring  the  consent  of  the  parent, 
guardian  or  master.  Without  that  qualified 
exemption,  boys  of  any  age  would  be  sub- 
ject to  enlistment  in  the  army,  as  they  are 
in  the  navy,  not  only  without  but  against 
the  consent  of  their  natural  or  legal  pro- 
tectors; for  the  national  sovereignty,  in 
the  exercise  of  its  constitutional  powers, 
may  overrule  the  municipal  laws  of  the 
states  in  relation  to  the  incapacity  of  in- 
fants. United  States  v.  Bain  bridge,  1 
Mason*s  Rep.  71.  An  alien  has  no  right, 
founded  upon  any  principle  either  of  munic- 
ipal or  international  law,  to  claim  ex- 
emption from  the  consequences  of  his  own 
voluntary  engagement,  whether  for  military 
or  any  other  service.  No  one  supposes  that 
he  labours  under  a  disability  in  this  respect ; 
for  though,  by  such  a  stipulation,  he  may 
by  possibility  involve  himself  in  difficulties 

in  regard  to  his  allegiance  to  hia 
635      native    sovereign,  '^that   is  a  matter 

for  his  own  consideration,  and  can- 
not affect  the  validity  of  his  new  obligation. 
If  any  authority  were  necessary  for  so  self- 
evident  a  proposition,  it  would  be  found  not 
only  in  the  practice  of  employing  foreign 
mercenaries,  which  has  prevailed  amongst 
civilized  nations  in  all  ages,  but  in  the 
doctrine  as  laid  down  by  the  most  approved 
writers.  Vattel,  book  1,  ch.  19,  |  213;  1 
Black.  Comm.  370. 

The  rules  by  which  the  courts  refuse  to 
enforce  contracts  that  are  contrary  to  law 
have  no  application  to  a  case  like  this ;  for 
the  contract  of  enlistment,  if  to  be  so 
called,  is  not  obligatory  upon  the  govern- 
ment, under  any  circumstances,  and  cannot, 
as  has  been  shewn,  be  the  less  obligatory 
upon  the  recruit  because  he  does  not  possess 
the  requisite  qualifications.  The  act  of 
congress  does  not  in  that  event  declare  the 
enlistment  to  be  void,  or  exclude  the  recruit 
from  the  service,  but  merely  subjects  the 
recruiting  officer  to  punishment  for  his  dis- 
regard of  the  legislative  instructions.  That 
the  legal  prohibition  amounts  to  nothing 
more  than  this,  is  obvious  from  the  consid- 
eration that  the  penalty  is  founded  exclu- 
sively upon  the  actual  misconduct  of  the 
officer;  for  though  its  letter  is  broad,  its 
spirit  surely  would  not  reach  beyond  the 
case  of  wilful  disobedience  or  culpable  neg- 
ligence ;  and  such  is  the  practical  interpre- 
tation given  to  it  by  the'  war  department. 
Army  Regulations  of  1841,  p.  126,  127. 
Now  it  would  be  a  new  principle  to  estab- 
lish, that  the  misconduct  of  a  public  officer 
in  the  performance  of  an  official  act  shall 
avoid  the  transaction,  against  the  consent 
of  the  party  aggrieved,  and  for  the  sole 
benefit  of  another  party  in  no  wise  preju- 
diced: and  it  would  be  still  more  strange, 
if  the  act  prohibited  to  the  officer  has  been 


procured  without  his  connivance  or  default, 
by  the  fraud  of  the  party  complaining. 
In  what  has  been  said,    I   have   regarded 
the    law  of   congress   as  designed  to 

636  regulate   the  recruitinir  service  *with 
a  view  to  the  qualifications  of  recruits, 

and  not  by  such  weighty  considerations  as 
a  fear  for  the  public  safety,  or  a  jealousj 
of  executive  power.  If  in  the  legislative 
mind  the  republic  would  be  endangered  bj 
the  foreign  nativity  or  the  debility  of  en- 
listed soldiers,  a  policy  so  grave  would  have 
been  marked  by  decisive  enactments,  and 
not  exhausted  in  petty  penalties  upon  a 
subaltern  officer.  It  is  moreover  remarka- 
ble, in  reference  to  unnaturalized  inhabi- 
tants, that,  by  a  fluctuating  legislation,  the 
policy  of  employing  them  has  varied,  not 
according  to  the  hazard  but  the  utility  of 
their  military  services;  for  the  autboritj 
to  enlist  them  has  been  given  to  the  recruit- 
ing officer  in  times  of  greatest  peril,  and 
withheld  in  those  of  greatest  security. 
Thus  by  the  acts  of  1802,  1806,  and  1815,  he 
is  directed  to  enlist ablebodied citizens;  but 
by  the  acts  of  1811,  1812,  1813,  and  1814,  the 
direction  is  to  enlist  ablebodied  men.  2 
Story's  Laws  U.  S.  p.  832,  1089.  1510,  120S, 
1285,  1433.  And  in  another  branch  of  the 
public  defence  of  not  less  importance,  and 
deeper  solicitude  to  the  nation,  aliens  are 
habitually  and  lawfully  employed  on  that 
perilous  field  of  her  glory  where  the  treach- 
erous mercenary  may  find  fit  allies  in  the 
treacherous  winds  and  waves.  The  act  of 
congress  of  the  3d  of  March  1813,  **for  the 
regulation  of  seamen  on  board  the  public 
and  private  vessels  of  the  United  States,*'  2 
Story's  Laws  U.  S.  p.  1302,  throws  light 
upon  the  present  subject  in  two  points  of 
view ;  for  in  the  first  place  it  expressly  de- 
clares, that  after  the  termination  of  the 
then  existing  war  with  Great  Britain,  the 
employment  of  aliens  on  board  all  such  ves- 
sels shall  be  unlawful,  and  adopts  the  most 
decisive  and  vigorous  measures,  both  pre- 
cautionary and  vindicatory,  to  prevent  it; 
and  then  provides  that  the  provisions  of  the 
act  shall  have  no  operation  with  respect  to 
the  subjects  of  any  foreign  nation  which 
shall  not,  by  treaty  or  special  convention 
with    the  government   of  the  United 

637  States,  *have  prohibited  the  employ- 
ment of  native  citizens  of  the  United 

States  on  board  of  her  public  or  private 
vessels.  This  act  thus  indicates,  on  the 
one  hand,  that  where  a  policy  of  utter  and 
unqualified  exclusion  from  the  service  ex- 
ists, it  is  not  left  by  congress  to  a  vague, 
indirect  and  doubtful  implication;  and  on 
the  other,  that  such  a  policy  is  never  dic- 
tated by  a  puerile  jealousy  or  a  petty  appre- 
hension of  danger. 

A  case  like  the  present  may,  I  think,  be 
safely  left  to  executive  discretion  in  the 
discharge  of  the  constitutional  duty  to  take 
care  that  the  laws  be  faithfully  executed; 
inasmuch  as  the  exercise  of  that  discretion 
in  the  one  way  or  the  other  can  be  no  en- 
croachment upon  the  legislative  power;  for 
as  the  war  department  may  dismiss  a  re- 
cruit without  cause  shewn,  so  it  is  no  good 
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cause  for  his  dismission  that  he  has  prac- 
tised an  imposition  upon  the  government 
in  reg^ard  to  his  qualification.  This  con- 
struction of  the  statute  is,  I  think,  in  the 
trne  spirit  of  the  law ;  while  the  opposite 
would  open  the  door  widely  to  the  vilest 
frauds  upon  the  public  service.  It  is  proper 
however  to  say,  in  justice  to  the  petitioner, 
that  the  record  of  this  case  furnishes  no 
evidence  of  his  having  practised  a  fraud 
npon  the  recruiting  officer. 

I  have  considered  the  case  as  standing 
npon  the  footing  of  an  original  enlistment ; 
inasmuch  as  it  does  not  appear  from  the 
record,  that  the  petitioner's  reenlistment 
was  into  the  company  or  regiment  to  which 
he  belonged  at  or  about  that  time.  If  such 
were  the  fact,  there  could  not  be  even  a 
plausible  objection  on  his  part  to  the  validity 
of  his  engagement;  because  the  acts  of 
congress  of  the  2d  of  March  1833  and  the 
Sth  of  July  1838  give  a  bounty  to  **eveiy 
abiebodied  noncommissioned  officer,  musi- 
cian or  private  soldier,  who  may  reenlist 
into  his  company  or  regiment  within  two 
months  before  or  one  month  after  the  expira- 
tion of  his  term  of  service;"  thus  dis- 
pensing with  all  other  qualifications. 
638  *Se8s.  Acts  of  1832-3,  p.  72,  {  3,  and 
of  1837-8,  p.  105,  {  29.  Whether  the 
irregularity  of  reenlisting  into  a  different 
company  or  regiment  would  affect  the  ques- 
tion of  qualification,  I  deem  it  unnecessary 
to  consider :  my  impression  is  that  it  would 
not.  However  that  may  be,  these  acts  serve 
to  confirm  the  conviction,  that  in  the  legis- 
lation of  congress  on  this  subject,  citizen- 
ship has  never  been  regarded  in  any  other 
light  than  as  a  mere  qualification. 

I  am  of  opinion  that  the  judgment  of  the 
circuit  court  ought  to  be  reversed,  and  the 
appellee  remanded  to  the  service. 

The  other  judges  concurring,  the  judg- 
ment of  the  circuit  court  was  accordingly 
reversed,  and  judgment  entered  declaring 
that  the  defendant  was  lawfully  detained 
in  custody,  and  remanding  him  into  the 
■ervice  of  the  United  States  according  to 
the  terms  of  his  enlistment. 

Note  by  the  reporter.— The  supreme  court  of 
New  York  made  a  similar  decision  at  May  term  1848, 
The  decision,  so  far.  bas  only  been  made  known 
tbronirh  the  newspapers.  It  will  no  doubt  be  found 
hereafter  in  the  regular  reports  of  tbe  decisions  at 
that  term. 


639  ^Williams  v.  Manuel. 

March,  1848,  Richmond. 
(Absent  Bbookb  and  Allbn,  J.) 

SIsvM-Siiit  to  Protect  Pntore  Right  to  Freedom.— A 

testatrix  domiciled  In  tbe  district  of  Columbia 
beqaeatbs  a  ne^ro  to  a  legatee,  to  serve  him  27 
years,  and  then  be  free.  Tbe  legatee  sells  tbe 
negro  for  tbat  period,  and  takes  from  tbe  pur- 
chaser a  bond  conditioned  tbat  be  will  not  sell  tbe 
negro  for  a  longer  time.  Tbe  negro  is  brought 
into  Virginia  by  tbe  purchaser,  witb  tbe  purpose 
of  carrying  bim  through  this  state  to  a  city  or 


state  farther  south.  On  a  bill  in  the  name  of  tbe 
negro,  an  injunction  is  awarded  by  a  Judge  in 
Virginia,  to  prevent  bis  being  carried  out  of  the 
commonwealth  until  farther  order.  Tbe  pur- 
chaser, by  bis  answer,  denies  tbat  be  bas  at- 
tempted to  sell  tbe  negro  for  a  longer  period  than 
tbe  27  years,  and  denies  tbat  be  has  designed,  or 
does  design,  to  do  any  act  to  prevent  bim  from 
enjoying  bis  liberty  at  the  end  of  that  time.  The 
evidence  in  support  of  tbe  bill  only  shews  tbat  the 
purchaser  was  engaged  in  tbe  business  of  pur- 
chasing and  selling  slaves.  Held,  as  it  does  not 
appear  by  tbe  evidence  that  tbe  contemplated  re- 
moval of  tbe  negro  beyond  the  limits  of  this  com- 
monwealth was  witb  Intent  to  defeat  bis  right  to 
freedom  when  tbe  same  should  accrue,  or  upon 
any  claim  to  bold  or  sell  him  as  a  slave  beyond 
tbat  period,  tbe  injunction  must  be  dissolved,  and 
tbe  negro  restored  to  tbe  purchaser's  possession. 

On  the  19th  of  November  1839,  a  bill  was 
presented  to  the  judge  of  the  circuit  supe- 
rior court  of  law  and  chancery  for  the 
countv  of  Henrico  and  city  of  Richmond, 
in  the  name  of  Manuel  sometimes  called 
Manuel  Dodson,  setting  forth,  that  he  was 
late  the  slave  and  property  of  Elizabeth 
Magruder  of  Washington  county  in  the  dis- 
trict of  Columbia,  who,  by  her  will  bearing 
date  the  7th  of  March  1827,  and  proved  and 
recorded  on  the  13th  of  July  1827  in  the 
orphans  court  of  said  county,  bequeathed 
as  follows:  **I  will  and  bequeath  to  my 
niece  Elizabeth    Hamilton    my   negro   boy 

Manuel  Dodson,  to  serve  for  27  years, 
640      and  my  negro  woman  *Mary  Dodson, 

to  serve  for  15  years,  and  at  the  ex- 
piration of  the  term  of  service  of  each,  the 
said  negroes  shall  be  free.  It  is  my  under- 
standing that  the  term  of  service  of  all  the 
slaves  above  named  shall  commence  at  the 
period  of  my  death.  It  is  my  desire  that 
George  Watterston  shall  be,  and  I  do  hereby 
constitute  and  appoint  him,  the  executor 
of  this  my  last  will  and  testament."  That, 
shortly  after  the  death  of  the  testatrix,  he 
passed  into  the  possession  of  dr.  Charles 
Hamilton,  the  husband  of  said  Elizabeth 
Hamilton,  and  remained  in  his  possession 
till  on  or  about  the  18th  of  October  1839, 
when  he  was  placed  in  the  jail  of  Washing- 
ton city  by  said  Hamilton,  for  the  purpose 
of  selling  him.  That  Hamilton  admitted 
at  the  time,  that  he  had  the  right  to  retain 
him  in  servitude  only  for  about  14  years, 
being  the  remainder  of  the  term  of  27  years 
in  said  will  mentioned,  and  had  previously 
assured  him,  at  his  request,  that  he  should 
be  sold  to  some  person  residing  in  tbe  city 
of  Washington.  That  on  the  14th  inst. 
(November  1839)  the  complainant  was  re- 
moved from  the  said  jail  to  the  jail  of  one 
Thomas  Williams,  a  trader  in  slaves ;  and 
Williams  stated,  in  reply  to  the  complain- 
ant's enquiries  as  to  his  destination,  tbat 
he  (Williams)  intended  to  remove  him  to 
his  farm  in  Virginia,  a  short  distance  down 
the  Potomac.  That  after  Williams  had 
handcuffed  him  and  taken  him  on  board 
the  steamboat,  he  asked  Williams  whether 
he  was  not  free,  and  Williams  answered 
that  the  will  had  been  done  away  by  act  of 
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congress,  and  that  he  had  bought  him  for 
life.  That  Williams  proceeded  to  convey 
him  to  the  town  of  Fredericksburg,  and 
thence  to  the  city  of  Richmond,  where  he 
is  now  confined  in  the  private  jail  of  one 
Bacon  Tait.  That  Williams  has  avowed 
his  intention  of  transporting  him  to 
Charleston,  S.  C,  or  to  some  other  foreign 
parts  unknown  to  him;  by  which  he  will 
be  deprived  of  every  opportunity  of  estab- 
lishing his  right  to  freedom,  and  will 

641  be  doomed  to  slavery  for  the  rest  *of 
his  life.     The  bill  made  Williams  and 

Tait  defendants,  and  prayed  that  they  be 
in  joined  from  selling,  transporting  or  con- 
veying the  complainant  without  the  juris- 
diction of  the  court,  till  the  matters  of 
complaint  set  forth  in  the  bill  can  be  heard ; 
that  the  complainant  be  allowed  to  sue  in 
forma  pauperis;  that  counsel  be  assigned 
him,  and  that  he  be  allowed  the  protection 
and  aid  of  the  court  to  enable  him  to  as- 
sert his  right  to  freedom,  and  be  placed 
in  the  hands  of  the  sheriff  of  Henrico  till 
the  final  order  of  the  court. 

The  bill  was  verified  by  the  affidavit  of 
the  complainant,  and  by  an  extract  from 
the  will  of  Elizabeth  Magruder,  made  by 
an  attorney  at  law  in  Washington ;  and 
it  was  accompanied  by  the  certificate  of 
counsel  practising  in  the  circuit  court  of 
Henrico  and  Richmond,  that  in  his  opin- 
ion the  complainant  had  just  cause  to  apply 
to  a  court  of  equity  for  protection  and  re- 
lief. 

Judge  Nicholas  awarde4  an  injunction 
agreeably  to  the  prayer  of  the  bill,  and 
ordered  that  unless  the  defendants,  or  one  of 
them,  should  enter  into  bond  with  sufficient 
security  in  the  penalty  of  1500  dollars,  to 
have  the  negro  forthcoming  to  answer  the 
decree  of  the  court,  the  officer  to  whose 
hands  the  process  might  come  should  take 
possession  of  him,  and  safely  keep  him 
until  the  further  order  of  the  court. 

The  process  was  served  the  19th  of  No- 
vember 1^39,  by  the  sheriff  of  Henrico,  on 
Tait,  who  refusing  to  give  the  bond  re- 
quired by  the  order,  the  sheriff  took  posses- 
sion of  the  negro  and  committed  him  to 
jail. 

On  the  first  of  January  1840,  when  a  term 
commenced,  the  court  made  an  order  direct- 
ing the  sheriff  of  Henrico  to  hire  out  the 
plaintiff  for  the  year,  and  thereafter  from 
year  to  year  until  the  further  order  of  the 
court,  taking  from  the  hirer  bond  with 
good  security  for  the  payment  of  the  hire, 
and  for  the  return  of  the  plaintiff  well 
clothed  at  the  expiration  of  the  term 

642  for  *which    he  might    be   hired,    un- 
less he  should  be  lost  without  the  de- 
fault of  the  hirer. 

As  to  the  defendant  Tait,  the  bill  was 
taken  for  confessed.  At  August  rules  1840, 
Williams  appeared  and  filed  his  answer. 
He  exhibited  with  his  answer  a  copy  of 
the  will  of  Elizabeth  Magruder,  containing 
the  clauses  mentioned  in  the  bill;  and  a 
bill  of  sale  dated  the  24th  of  October  1839, 
from  C.  B.  Hamilton,  purporting  that 
Hamilton,  in  consideration    of   the    sum  of 


262  dollars  50  cents,  sold  to  Williams  *'i 
negro  man  by  name  Manuel  Dobson,  to 
serve  as  a  slave  until  the  19th  of  June  1854, 
and  then  to  be  set  free  at  the  cost  and 
proper  charges  of  him  the  said  Thomas 
Williams."  He  also  exhibited  a  copy  of 
a  bond  executed  on  the  same  day  by  him 
to  Hamilton,  in  the  penalty  of  500  dollars, 
with  a  condition  that  if  Williams  shall 
not  sell  or  keep  the  said  negro  man  for  a 
longer  period  than  that  after  mentioned, 
viz.  after  the  19th  of  June  1854,  then  the 
obligation  is  to  be  void.  And  the  answer, 
after  referring  to  these  exhibits,  proceeded 
as  follows:  ^ 'This  respondent  denies  that 
he  has  attempted  to  sell  the  slave  for  a 
longer  period  than  that  for  which  he  holds 
and  has  a  right  to  sell  him,  as  already 
shewn;  and  this  respondent  also  denies 
that  he  has  heretofore  designed,  or  does 
now  design,  to  sell  the  said  slave  as  a  slave 
for  life,  or  to  do  any  act  to  deprive  him  of 
the  means  of  enjoying  his  liberty  when 
entitled  to  it.  And  this  respondent  insists 
that  this  court,  as  he  is  advised,  has  no 
lawful  right  or  authority  to  restrain  him  in 
the  exercise  of  his  right  to  carry  his  slave  to 
any  part  of  the  United  States,  or  to  sell 
him  as  a  slave  for  the  term  before  indi- 
cated." 

Depositions  were  taken  on  behalf  of  the 
plaintiff,  to  prove  that  Williams  was  en- 
gaged  in  the  business  of  purchasing  and 
selling  slaves ;  and  one  of  the  witnesses 
deposed  that  when  Williams  was  in  Rich- 
mond in  the  fall  of  1839,  he  told  him 
he  was  on  his  way  to  New  Orleans. 
643  .  *On  the  11th  of  August  1840,  a 
motion  by  Williams  to  dissolve  the 
injunction  was  rejected. 

The  cause  was  regularly  set  for  hearings, 
but  did  not  come  on  until  after  the  passage 
of  the  act  of  March  13,  1841,  providing  an 
additional  judge  to  exercise  the  chanceij 
jurisdiction  that  belonged  to  the  circuit 
superior  court  of  Henrico  and  Richmond. 
Sess.  Acts  1840-41,  p.  65,  ch.  48. 

On  the  30th  of  April  1841,  the  cause  came 
on  to  be  heard  before  judge  Robinson,  who 
was  appointed  under  the  aforesaid  act.  It 
appearing  that  no  formal  order  had  been 
theretofore  made  allowing  the  plaintiff  to 
sue  in  forma  pauperis  or  assigning  him 
counsel,  (though  such  permission  was  rea- 
sonably to  be  inferred  from  the  fact  that 
the  bill  had  been  entertained,  and  from  the 
former  orders  entered  in  the  cause)  the 
court  thereupon  assigned  Herbert  A.  Clai- 
borne senior  and  Herbert  A.  Claiborne 
junior  counsel  for  the  plaintiff,  to  condoct 
the  suit  on  his  behalf,  and  decreed  that  the 
defendant  Williams  should  not  be  permitted 
to  take  the  plaintiff  into  his  possession, 
until  he  the  said  defendant  should  hare 
given  bond  to  the  commonwealth  of  Vir- 
ginia, with  good  security,  in  the  penalty 
of  1500  dollars,  with  condition  to  be  void  if 
he  should  have  the  said  plaintiff  forth- 
coming, and  produce  him  to  the  court,  or 
to  the  sheriff  of  the  county  of  Henrico,  on 
the  19th  of  June  1854 ;  the  said  bond  and 
security  to  be  approved  by  the  clerk  of  the 
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court.  The  decree  provided  that  the  plain- 
tiff  was  first  to  give  security,  by  bond  with 
good  surety,  approved  in  like  manner, 
conditioned  that  he  the  said  plaintiff  should 
continue  faithfully  in  the  service  of  the  said 
Thomas  Williams,  or  of  any  person  to 
whom  the  said  Williams  might  sell  him  in 
this  state  or  in  the  district  of  Columbia, 
until  the  said  19th  of  June  1854.  And  upon 
the  said  bonds  being  given  ^nd  approved 
as  aforesaid,  and  filed  in  the  clerk's  office, 
the  said  plaintiff  was  to  be  delivered 

644  up  to  the  defendant  on  demand.     *The 
court  further  decreed  that    the  sheriff 

of  Henrico  continue  to  hire  out  the  plain- 
tiff until  the  conditions  aforesaid  should  be 
complied  with,  and  that  the  said  sheriff 
apply  the  proceeds  of  hire  which  might 
accrue,  to  the  discharge  of  such  jail  fees 
as  might  have  been  incurred  by  the 
plaintiff  while  in  confinement  in  the  jail 
of  the  county  of  Henrico ;  that  in  the  next 
place  the  sheriff,  out  of  the  same  fund,  pay 
and  satisfy  all  the  costs  and  charges  which 
might  have  been  incurred  by  the  plaintiff 
in  the  prosecution  of  this  suit ;  and  that  he 
pay  the  balance,  if  any,  to  the  defendant 
Williams,  when  he  should  have  complied 
with  the  said  requisitions.  And  the  cause 
was  retained  for  further  proceedings,  with 
liberty  to  either  party  to  apply  from  time 
to  time  for  such  other  or  further  orders  as 
they  might  be  advised  were  necessary  or 
proper. 

From  this  decree  an  appeal  was  allowed, 
on  the  petition  of  the  defendant    Williams. 

Lyons  for  appellant.  The  appellee  is 
now,  and  will  be  until  1854,  as  much  the 
slave  of  the  appellant  as  if  he  were  a  slave 
for  life.  Being  a  slave,  he  can  have  no 
right  to  sue  his  master  in  the  courts  of 
Virginia. 

The  circuit  court  has  not  only  taken  juris- 
diction of  the  suit,  but,  without  the  least 
evidence  to  sustain  the  allegation  that  the 
appellant  intended  to  sell  the  appellee  for  a 
longer  period  than  1854,  it  has  required  the 
appellant  to  give  bond  and  security  for  the 
ivodnction  of  the  appellee  before  the  court 
on  the  19th  of  June  1854.  The  fecord  shews 
that  a  bond  for  protecting  the  appellee's 
future  right  of  freedom  was  entered  into  in 
Maryland;  and  according  to  the  bill,  the 
appellant  was  passing  through  the  state  of 
Virginia  with  the  appellee,  on  his  way  to 
Charleston  in  South  Carolina.  Now  if  the 
jorisdiction  of  our  tribunals  was  not  ousted 
by  the  action  in  Maryland,  neither  would 
the  jurisdiction  of  the  courts  of  North 
and  South  Carolina,    or  of  the  courts 

645  *of  any  state  through    which  the  ap- 
pellant might  pass  with  the  appellee 

in  his  possession,  be  taken  away  by  the 
action  of  the  circuit  court  here ;  in  each  and 
every  state  a  similar  bond  might  be  re- 
quired. Who  is  to  sue  upon  such  bond, 
and  take  the  benefit  of  it  in  case  of  forfei- 
ture? Sawney  v.  Carter,  6  Rand.  173,  and 
Stevenson  v.  Singleton,  1  I^eigh  72,  shew 
that  no  contract  between  master  and  slave, 
however  clear  and  positive,  and  even 
though  performed  by    the    slave,    can  be  a 


ground  of  action  against  the  master.  The 
bond  here,  it  is  true,  is  to  be  taken  to  the 
commonwealth.  But  if  the  slave  cannot 
sue  upon  a  contract  with  his  master, 
neither  can  he  be  the  relator;  and  there  is 
no  other  person  who  can  have  any  interest 
in  the  matter.  Besides,  if,  after  the  expi- 
ration of  the  period  of  servitude,  the  ap- 
pellee should  be  alive  and  capable  of  suing, 
these  facts  would  prove  that  the  appellant 
had  not  deprived  him  of  his  right  to  free- 
dom. Again,  the  bond  of  the  appellant 
will  bind  him  absolutely  to  produce  the 
appellee  to  the  circuit  court  on  the  19th  of 
June  1854.  The  act  of  God  (as  the  death 
of  the  slave)  or  the  act  of  the  enemy  (as 
deportation)  might  save  the  penalty  of  the 
bond:  but  suppose  the  appellee  should  run 
away  or  be  stolen  from  the  appellant  within 
the  period  of  servitude,  without  the  consent 
or  knowledge  of  the  appellant,  and  the  fact 
should  not  be  capable  of  being  proved 
(which  might  well  happen) ;  or  that  the  ap- 
pellee should  be  seized  and  sold  under  ex- 
ecution for  a  debt  of  the  appellant,  and 
removed  out  of  his  reach  by  the  purchaser ; 
would  not  the  bond  be  forfeited  by  the 
appellant's  failure  to* produce  the  appellee? 
And  upon  such  forfeiture,  to  whom  is  the 
penalty  to  enure?  Can  the  commonwealth 
of  Virginia  take  the  benefit  of  it? 

The  order  of  the  circuit  court  further 
directs,  that  on  the  appellant's  failure  to 
give  the  bond  required,  the  appellee  shall 
be  hired  out,  and  the  hire  (or  so  much  as. 
may  be  necessary)  applied  to  pay  the 
646  expenses  of  *this  proceeding  by  the 
slave  against  the  master.  The  decree 
could  not  be  sustained,  though  there  were 
no  other  objection  to  it  but  this. 

H.  A.  Claiborne  jr.  for  the  appellee,  re- 
ferred to  the  cases  cited  in  2  Rob.  Pract. 
227,  as  to  the  right  of  a  remainderman  of 
personal  property  to  r«iquire  security  from 
the  tenant  for  life,  for  the  preservation  of 
the  property,  and  its  production  when  the 
period  of  enjoyment  should  arrive;  and 
to  the  opinion  of  chancellor  Taylor  in  Mor- 
timer V.  Moffatt  &  wife,  4  Hen.  &  Munf. 
503.  He  also  cited  and  relied  upon  the 
recent  case  of  Anderson's  ex'ors  v.  Ander- 
son, 11  Leigh  616. 

He  called  the  attention  of  the  court  to< 
the  fact,  that  the  <^rder  of  the  circuit  court 
required  the  appellee  to  give  bond  and 
security,  conditioned  for  his  continuing 
faithfully  to  serve  the  appellant,  until  the 
expiration  of  his  period  of  servitude.  And 
he  said,  that  as  to  hardship  in  the  requisi- 
tion of  bond  and  security,  it  was  obviously 
much  greater  on  the  appellee,  a  friendless 
slave,  than  on  the  appellant. 

Lyons  in  reply.  The  power  of  the  court 
to  protect  the  rights  of  the  remainderman 
is  exercised  by  analogy  to  its  jurisdiction 
in  cases  of  waste  of  real  estate.  Such 
rights  in  personalty  are  always  capable  of 
being  measured  by  a  pecuniary  equivalent, 
and  are  therefore  sufficiently  protected  by 
personal  security  for  the  forthcoming  of  the 
property ;  which  security,  in  case  of  failure 
to  have  the  specific  property  forthcoming  at 


413 


I  ROB. 


Virginia  Reports,  Annotatbd. 


647.  648, 649 


the  period  designated,  enures  to  indemnify 
the  remai*nderman  by  affording  him  an 
equivalent  in  damages.  Further,  if  a  chat- 
tel be  removed  from  the  jurisdiction,  it  is 
thereby  placed  beyond  the  reach  and  power 
of  the  remainderman ;  there  is  a  separa- 
tion between  him  and  his  property,  and  he 
is  consequently  exposed  to  the  danger  of 
losing    it.      A    title    to    freedom    in 

647  futuro  is  ^analogous  in  none  of  these 
respects   to  a  remainder  in   property. 

Its  value  cannot  be  measured  by  a  pecuni- 
ary equivalent :  if  it  could  be  so  measured, 
still  the  equivalent  would  in  no  shape  en- 
ure to  the  benefit  of  the  injured  party :  and 
though  removed  from  the  state,  the  party 
will  be  capable,  as  soon  as  his  right  to 
freedom  accrues,  of  asserting  and  protect- 
ing it  as  well  in  one  part  of  the  United 
States  as  in  another;  the  property  and  the 
proprietor  being  in  such  case  one  and  indi- 
visible. 

Adverting  to  the  case  of  Anderson's 
ex'ors  V.  Anderson,  11  Leigh  616,  he 
XK}inted  out  the  difference  between  the  terms 
of  the  will  in  that  case,  and  the  terms  of 
the  will  in  this;  and  also  remarked  that 
there  the  suit  was  brought,  not  by  the  in- 
fants themselves,  who  were  slaves  in  prae- 
senti,  but  by  their  mother,  who  was  a  free 
woman. 

BALDWIN,  J.,  delivered  the  following  as 
the  resolution  of  the  court : 

The  court,  without  deciding  what  relief 
(if  any)  the  appellee  would  be  entitled  to 
upon  the  case  made  by  his  bill,  if  sus- 
tained by  sufficient  proofs,  is  of  opinion, 
that  it  does  not  appear  from  the  evidence 
in  the  cause,  that  the  contemplated  removal 
by  the  appellant  of  the  appellee  beyond 
the  limits  of  the  commonwealth,  was  with 
intent  to  defeat  the  appellee's  right  to 
freedom  when  the  same  shall  accrue,  or 
upon  any  claim  to  hold  or  sell  him  as  a 
slave  beyond  that  period:  The  decree  is 
therefore  reversed,  and  the  cause  remanded, 
with  directions  to  dissolve  the  injunction, 
restore  the  appellee  to  the  possession  of  the 
appellant  or  his  agent,  and,  after  dispos- 
ing of  the  subject  of  hires,  with  the  proper 
deductions  for  costs  and  charges,  to  dis- 
miss the  bill. , 

648  *Spencer  v.  Ford. 

March,  1848,  Richmond. 

(Absent  Brooke  and  Allen,  J.) 

De«d  of  Trust  to  Secare  Creditors— Assent  or  Rstlfl. 
cation.*— On  the  26th  of  Aufirnst  1827,  a  deed  of  trust 
was  made  to  four  trustees  of  the  second  part,  for 
the  benefit  of  certain  cestuls  que  trust  of  the 
third  part,  conveylnff  land,  slaves  and  personal 

*Deed  of  Trust  for  Creditors— Previous  Assent  or 
Subsequent  Rntlflcstlon.- The  principal  case  Is  cited 
in  Zell  Guano  Co.  v.  Heatherly.  88  W.  Va.  409. 18  S.  E. 
Rep.  618.  See  monographic  note  on  "Assignments 
for  the  Benefit  of  Creditors*'  appended  to  French 
V.  Townes,  lOQratt  518. 

Saaie->5«nie— Consuitstloa  with  Creditors.— In 
Dance  ▼.  Seaman,  11  Oratt.  788,  the  court,  in  refer- 


property,  and  also  a  snrowlng  crop  of  tobacco  and 
corn,  subject  to  such  disposition  as  the  tmstecs 
mlg-ht  find  it  necessary  to  make  of  the  crop  for 
the  payment  of  any  money  due  from  the  grantor 
(who  was  an  attorney  at  law)  to  his  clients.  The 
deed  was  only  executed  by  the  grantor,  and  npon 
his  acknowledg-ment  was  admitted  to  record. 
Two  of  the  trustees  expressly  declined  to  act  Ob 
the  20th  of  November  1887.  another  deed  was  made 
by  the  same  grantor  to  the  two  other  trustees. 
conveyinfiT  all  the  slaves  mentioned  in  the  deed  of 
August  1837,  as  well  as  some  others,  and  also  the 
crop  of  tobacco,  to  secure  to  a  party  money  ad- 
vanced by  him  to  pay  off  executions  which  bad 
been  levied  upon  the  slave  property  mentioned  in 
the  first  deed,  one  of  which  executions  wan  for  a 
debt  due  to  a  client,  of  greater  amount  than  tlie 
value  of  the  tobacco  crop.  The  proceeds  of  tlie 
property  conveyed  by  this  deed  are  applied  accord- 
ing to  its  provisions.  It  does  not  appear  that  the 
deed  of  August  1827  was  made  on  previous  con- 
sultation with,  or  received  the  subsequent  ratlflcar 
tion  of,  the  creditors  or  trustees  named  therein,  or 
that  any  claim  was  asserted  under  it  until  October 
1882;  when  a  bill  is  filed  by  a  party  not  named  in 
that  deed,  and,  for  aught  that  appears,  not  knovn 
until  then  as  one  embraced  by  the  description  of 
client  creditor,  asking  a  decree  against  the  cestnl 
que  trust  in  the  deed  of  November  1827  for  the 
value  of  the  tobacco  crop.  Held  that  the  plaintiff 
has  no  title  to  the  relief  sought— Per  Stakasd.  J. 
The  deed  of  August  1827.  being,  when  the  deed  of 
November  1827  was  made,  without  the  sanction  of 
assent  or  ratification,  could  not  in  that  predica- 
ment be  any  shield  of  the  property  against  the 
levy  of  executions  of  creditors,  nor  any  effectnal 
Impediment  to  the  bona  fide  conveyance  of  the 
property  by  the  grantor  for  valuable  considera- 
ation. 

Allmonyt— Party  to  Suit— Husband.— a  suit  for  ali- 
mony being  brought  by  a  wife  against  her 
husband,  who  has  deserted  her  and  left  the  com- 
monwealth, and  a  sum  of  money  being  obtained 
for  her  by  her  attorney  at  lajw  by  a  compromise 
of  that  suit,  HELD  that  on  a  bill  in  eqnitr. 

649      in  the  name  *of  the  feme  by  her  next  friend. 

against  the   ^attorney  for    the  money  so 

obtained  by  him,  a  decree  may  be  rendered  for 

the  same,  although  the  husband  be  no  party  to 

the  suit 

ence  to  the  principal  case,  said:  "In  that  case  there 
were  two  deeds  of  trust,  the  first  not  appearing  to 
have  been  made  with  the  knowledge  of.  or  to  bare 
been  ratified  by,  any  creditor  or  trustee  named 
therein:  and  under  which  no  claim  was  asserted 
until  the  execution  of  the  second  deed,  and  the 
application  of  the  proceeds  thereunder:  and  then 
the  claim  was  asserted  by  a  creditor  not  named  in 
the  deed,  or  known  to  be  a  creditor.  It  was  held 
that  such  creditor  was  not  entitled  to  relief  against 
the  cestui  qus  trust  in  the  last  deed.  The  refusal  of 
relief  under  such  circumstances  does  not  decide 
that  a  deed  made  without  consultation  with  cred- 
itors, is  for  that  reason  fraudulent  Before  any 
right  or  claim  under  the  first  deed  was  known  or 
asserted,  the  property  had  been  conveyed,  and  the 
proceeds  applied  to  a  fair  creditor,  against  whom, 
under  the  circumstances,  there  was  no  Just  cause 
of  reclamation." 

tAllmony.— See  monographic  note  on  "Alimony** 
appended  to  Carr'v.  Carr,  22  Oratt  168. 
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Cost**— Liability  of  Peme  and  Next  Prlend  for.— In  a  t 

suitbroaffht  In  the  name  of  a  feme  by  ber  next ; 
friend,  a  decree  in  ber  favour  beinff  reversed, ! 
and  the  bill  ordered  to  be  dismissed  as  to  the  ; 
appellant,  be  will  recover  bis  costs,  botb  in  tbe 
appellate  court   and   tbe   court  below,    as  well 
against  tbe  next  friend  as  against  tbe  feme. 
Same— Successive  Liability  for  Costs.— Case  In  whlcb 
a  bill  against  two  defendants  being  dismissed  as 
to  one,  tbe  costs  decreed  to  be  paid  to  bim  by  tbe 
plaintiff,  were  decreed  to  be  paid  to  tbe  plaintifi 
by  tbe  other  defendant 

On  the  25th  of  August  1827,  a  deed  was 
made  purporting  to  be  between  Daniel  A. 
Wilson  of  the  first  part,  George  Booker, 
William  M.  Thornton,  William  F.  Randolph 
and  Samuel  C.  Anderson  of  the  second  part, 
and  John  V.  Wilcox,  William  R.  Johnson, 
John  W.  Nash,  John  Hughes  and  Allen 
Wilson  of  the  third  part,  whereby,  after 
reciting  that  the  said  Daniel  A.  Wilson 
was  indebted  to  Wilcox  by  bond  and  to 
Johnson  by  bond,  that  Nash,  Hughes  and 
Allen  Wilson  stood  bound  as  sureties  for 
him  in  another  bond,  and  that  Allen  Wil- 
son was  his  endorser  on  a  note,  it  was  wit- 
nessed that  the  said  Daniel  A.  Wilson 
conveyed  unto  Booker,  Thornton,  Ran- 
dolph and  Anderson,  the  tract  of  land  in 
Cumberland  on  which  he  then  resided,  and 
sundry  slaves  and  other  personal  property. 
Then  came  the  following  clause :  '  ^also  my 
growing  crop  of  tobacco  and  corn,  subject 
to  the  deduction  of  the  overseer's  part,  and 
subject  to  such  disposition  as  the  said 
Booker,  Thornton,  Randolph  and  Anderson 
may  find  it  necessary  to  make  of  the  said 
crop  for  the  payment  of  any  n^oney  due  from 
me  to  the  clients  for  whom  I  may  have  col- 
lected money,  which  moneys  is  to  be  first 
paid  out  of  my  part  of  said  growing  crop." 
The  habendum  was  to  Booker,  Thornton, 
Randolph  and  Anderson,  of  the  **land  and 
premises  with  its  appurtenances,  rents, 
profits,  growing  crops  (with  the  reserva- 
tions aforesaid)  and  future  crops,  together 

with  the  aforesaid  slaves  with  the 
650     future  increase  of  the  ^females  of  the 

same,  and  all  other  personal  property 
hereby  conveyed."  And  the  conveyance 
was  declared  to  be  upon  trust  that  Booker, 
Thornton,  Randolph  and  Anderson  should 
permit  the  said  Daniel  A.  Wilson  to  re- 
main in  possession  of  the  property,  apply- 
ing the  crops  of  each  year  to  the  payment 
of  the  debts  secured  or  intended  to  be  se- 
cured by  the  deed,  ^  ^except  so  much  as  may 
be  necessary  for  the  support  of  the  family 
and  support  of  the  plantation  and  payment 
of  overseer,  until  the  creditors  and  securi- 
ties aforesaid,  or  some  one  of  them,  shall 
require;"  and  then  upon  trust  that  they, 
or  any  one  or  more  of  them,  should  adver- 
tise the  land  and  premises,  crop  on  hand 
at  the  time,  slaves  with  their  increase, 
stock  with  its  increase,  and  other  personal 
property,  and  sell  the  same  for  cash,  and 
out  of  the  proceeds  arising  from  the  sale, 
first  pay    the   expenses   of   executing   the 

•^••ts.— See   monofirrapbic  note    on   "Costs"    ap- 
pended to  Jones  y.  Tatum.  19  Oratt.  720. 


trust,  next  pay  the  debts  mentioned  in  the 
recital  of  the  deed,  in  a  certain  prescribed 
order,  and  then  pay  the  balance  to  the  said 
Daniel  A.  Wilson.  This  deed  was  executed 
only  by  Daniel  A.  Wilson.  On  the  27th  of 
August  1827,  it  was  acknowledged  by  him 
in  the  court  of  Cumberland  county,  and 
admitted  to  record. 

In  October  1827,  sundry  executions 
against  Daniel  A.  Wilson  were  delivered  to 
the  sheriff  of  Cumberland  county;  to  wit, 
a  fi.  fa.  in  favour  of  P.  T.  Southall,  a  fi. 
fa.  in  favour  of  Thornton  &  Carrington, 
a  venditioni  exponas  in  favour  of  Miller  &, 
Andrei>7,  and  a  fi.  fa.  in  favour  of  Lang- 
horne  &.  Scruggs.  And'  there  seem  to  have 
been  others  in  favour  of  George  Booker 
and  of  Cather.  The  greater  part,  if  not 
the  whole  of  the  slave  property  mentioned 
in  the  deed  of  August  1827,  was  levied  upon 
under  these  executions.  William  B.  Hob- 
son,  the  deputy  sheriff  of  Cumberland,  de- 
posed {in  the  suit  herein  after  mentioned) 
that  he  levied  the  executions,  and  consid- 
ered the  property  subject  to  them  as  amply 
sufficient  to  pay  them  all;  but  the 
651  property  levied  on  *was  not  sold,  in 
consequence  of  an  arrangement  en- 
tered into  between  dr.  John  Spencer  and 
Daniel  A.  Wilson,  whereby  Spencer  as- 
sumed the  payment  of  them  all  himself. 
Several  of  the  executions  were  returned 
with  endorsements  by  the  creditors,  shew- 
ing that  they  were  satisfied;  and  some  of 
the  endorsements  stated  that  they  were  sat- 
isfied by  Spencer's  executing  his  bonds  to 
the  execution  creditors. 

On  the  26th  of  November  1827,  a  deed 
was  made  between  Daniel  A.  Wilson  of  the 
first  part,  William  M.  Thornton  and  Sam- 
uel C.  Anderson  of  the  second  part,  and 
dr.  John  JSpencer  of  the  third  part, 
whereby,  after  reciting  that  Wilson  was 
indebted  to  Spencer  in  the  sum  of  4203  dol- 
lars 9  cents,  due  on  demand,  by  bond  of 
that  date,  Wilson  conveyed  to  Thornton 
and  Anderson  sundry  slaves  (being  all 
those  mentioned  in  the  deed  of  August 
1827,  as  well  as  some  others)  **and  also 
the  crop  of  tobacco  which  the  said  Wilson 
now  has  on  hand,  being  the  crop  of  the 
present  year,"  upon  trust  that  Thornton 
and  Anderson,  when  required  by  Spencer, 
should  sell  the  slaves,  or  so  many  as 
would,  with  the  then  proceeds  of  the  crop 
of  tobacco,  be  sufficient  to  pay  the  costs  of 
carrying  the  deed  into  effect  and  to  dis- 
charge the  debt  and  interest,  upon  such  a 
credit  as  would  make  the  proceeds  payable 
on  the  25th  of  December  1828.  This  deed 
was  executed  by  Wilson  and  Spencer,  and 
on  the  day  of  its  date  was  acknowledged  by 
Wilson  in  the  court  of  Cumberland  county 
and  admitted  to  record. 

On  the  25th  of  October  1823,  Nancy 
Ford,  by  James  Muse  her  next  friend, 
commenced  a  suit  in  chancery  in  the  cir- 
cuit court  of  Cumberland,  against  the 
parties   to    this    deed.     The  bill  set  forth, 

that  in  the   year she   employed  Daniel 

A.  Wilson,  as  an  attorney  at  law,  to  prose- 
cute  a    suit   in    her  behalf   in  the  county 
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court  of  Cumberland,  against  her  husband 
Hezekiah  Ford  of  the  state  of  Alabama,  for 
alimony.       That    such     proceedings    were 

adopted  by  Wilson,  that   he  obtained 
652      for   her    (by   compromise,    *as  she  is 

informed)  the  sum  of  1000  dollars,  the 
whole  of  which  he,  as  her  attorney,  re- 
ceived. That,  of  the  1000  dollars,  he  ac- 
counted to  her  only  for  250  dollars,  leaving 
the  balance  of  750  dollars  still  due.  That 
the  matter  thus  remained  until  some  time 
in  the  year  1827,  when  Wilson,  finding 
himself  ruinously  involved,  and  desiring 
to  secure  to  his  clients  all  money  he  had 
collected  for  them  as  an  attorney  and  had 
not  paid  over  to  them,  made  the  deed  of  the 
25th  of  August  1827,  whereby  he  conveyed 
his  then  growing  crop  of  tobacco  and  corn, 
deducting  the  overseer's  part,  in  trust  for 
the  express  and  exclusive  purpose  of  pay- 
ing to  clients  any  money  which  he  had 
collected  for  them  and  had  not  paid  over  to 
them.  That  the  complainant  is  informed 
and  believes,  and  therefore  charges,  that 
her  own  debt  of  750  dollars  was  the  only  one 
standing  in  that  condition,  and  not  other- 
wise secured;  and  consequently  the  crops 
*  aforesaid,  with  the  reservation  aforesaid, 
were  in  fact  and  in  truth  conveyed  by  the 
deed  aforesaid  for  her  exclusive  advantage 
and  benefit.  That  Booker  and  Randolph 
expressly  declined  to  act  as  trustees  in  the 
execution  of  the  deed;  and  before  Thorn- 
ton and  Anderson  were  required  to  execute 
it,  Wilson,  combining  and  confederating 
with  Spencer  to  injure  and  defraud  the 
complainant  and  to  deprive  her  of  the  se- 
curity aforesaid,  made  the  deed  of  the  26th 
of  November  1827,  whereby  he  conveyed  to 
the  said  Thornton  and  Anderson  a  large 
amount  of  other  property,  together  with 
the  crop  of  tobacco  aforesaid,  for  the  pay- 
ment of  a  targe  debt  due  Spencer  from  Wil- 
son. That  the  crops  of  corn  and  tobacco 
were  matured,  and  the  complainant  does 
not  know  what  became  of  the  corn ;  but  she 
charges  that  by  arrangement  between  Wil- 
son and  Spencer,  without  the  knowledge 
of  the  complainant  or  of  Thornton  and 
Anderson,  the  crop  of  tobacco  was  shipped 
to  Richmond,  and  the  proceeds,  amounting 

to  about  600  dollars,  were  received  by 
653      Spencer    under   colour    of  *his  deed, 

and  applied  by  him  in  satisfaction  of 
his  debt,  in  violation  of  the  complainant's 
rights.  The  bill  prayed  that  Spencer  might 
be  compelled  to  pay  over  to  the  complain- 
ant the  sum  of  600  dollars,  with  interest, 
in  part  satisfaction  of  her  debt,  and  that 
Wilson  might  be  required  to  pay  her  the 
balance. 

The  answer  of  Spencer  stated,  that  in 
1827  Wilson  applied  to  him  and  others  here- 
inafter named,  to  aid  him  in  procuring 
from  Archer  Taylor  of  Richmond  an  ad- 
vancement of  money  upon  the  faith  of  his 
(Wilson's)  then  crop  of  tobacco,  in  order  to 
discharge  executions,  then  in  the  hands  of 
the  sheriff  of  Cumberland,  in  favour  of 
George  Booker  and  Miller  &  Andrew  against 
Wilson.  That  the  respondent  and  William 
M.    Thornton,  Allen  Wilson   and  John    W. 


Wilson,  (the  persons  alluded  to  above,) 
consented  to  aid  the  said  Daniel  A.  Wilson, 
and  did  procure  from  the  said  Taylor  an 
advancement  of  700  dollars  upon  the  faith 
o;f  the  said  crop  of  tobacco.  That  after- 
wards the  respondent  consented  to  become 
liable  for  the  whole  of  the  executions  then 
in  the  hands  of  the  sheriff  of  Cumberland 
against  Wilson,  upon  condition  that  the 
money  to  be  received  from  Taylor  should 
be  applied  as  aforesaid,  and  that  Wilson 
should  give  respondent  a  deed  of  trust  on 
the  property  on  which  the  executions  had 
been  levied,  and  include  in  the  deed  a  debt 
of  600  dollars  due  to  the  respondent  from 
Wilson,  and  that  the  property  so  conveyed 
should  be  sold  on  a  credit  till  the  25th  of 
December  1828.  That  the  respondent  did 
not  receive  the  sum  of  700  dollars  advanced 
by  Taylor,  but  the  same  came  to  the 
hands  of  Thornton,  and  was  by  him  paid 
to  Booker  and  Miller  &  Andrew,  in  dis- 
charge of  their  executions.*  That  the  only 
reason  why  the  crop  of  tobacco  was  included 
in  the  deed  of  trust  was,  that  it  was  alleged 

to  be  worth  more  than  the  700  dollars, 
654      *and    it    was    intended     the    balance 

should  be  appropriated,  as  directed  bj 
the  deed,  in  discharge  of  the  debt  therein 
specified.  That  Taylor  received  from  the 
crop  of  tobacco,  after  deducting  expenses, 
only  the  sum  of  558  dollars  20  cents,  which 
was  applied  to  the  credit  of  the  700  dollars 
advanced  by  him.  That  the  debt  due  to 
Cather  and  paid  by  respondent,  amounting 
to  1339  dollars  5  cents,  was  money  which 
Wilson  in  his  character  of  attorney  had 
received  for  Cather,  as  respondent  has  heard 
and  believes ;  and  that  the  sum  of  about  60 
dollars,  part  of  the  debt  due  to  respondent, 
was  also  of  that  character.  The  respond- 
ent further  states  that  the  whole  of  the 
transactions  between  Wilson  and  him  were 
without  any  notice  of  the  complainant's 
claim.  He  requires  from  the  complainant 
full  proof  of  her  debt,  and  that  it  belongs 
to  the  class  described  in  the  deed  of  the 
25th  of  August  1827  under  the  general  de- 
nomination of  clients'  debts.  If  it  shall 
be  found  to  belong  to  that  class,  he  states 
that  he  has  heard,  and  therefore  chaiges, 
that  Wilson,  by  agreement  with  the  plain- 
tiff, was  to  have  a  third  or  a  fourth  of 
whatever  he  received.  He  states  that  th« 
whole  of  the  property  conveyed  by  the  deed 
of  November  1827  has  been  disposed  of, 
and  leaves  due  and  unpaid  a  large  balance 
of  his  dsbt,  to  wit,  900  dollars  or  there- 
abouts ;  and  that  the  avails  of  the  crop  of 
tobacco  were  disposed  of  long  before  he 
had  any  notice  of  the  plaintiff's  claim. 
He  objects  to  the  claim  of  the  complainant, 
that  there  is  no  evidence  accompanying 
the  deed  of  the  25th  of  August  1827,  that 
she  accepted  it,  and  consented  to  abide  by 
its  stipulations.  And  he  insists  that  the 
said  deed  created   no   lien   whatever  npon 

*The  sum  of  4208  dollars  9  cents  appeared  to  in- 
clude the  amount  of  the  executions  of  Booker  and 
Miller  &  Andrew,  as  well  as  the  others,  and  also  the 
600  dollars.— Note  in  Oricrinal  Edition. 
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the  tobacco  in  favour  of  that  class  of  claims 
described    in  said  deed  as  clients'  debts. 
As  to  all  the  defendants   except  Spencer, 
the  bill  was  taken  for  confessed. 

655  *Wilson,     whose     deposition     was 
taken  by  leave  of  court,   proved  that 

he  commenced  suit  for  mrs.  Ford,  and 
made  a  compromise  under  which  he  re- 
ceived 1000  dollars,  which  was  subject  to  an 
abatement  of  one  fourth  for  his  interest, 
according  to  the  understanding  when  he 
was  employed.  He  stated  that  he  consid- 
ered the  amount  thus  due  from  him,  to  be 
due  to  her  as  a  client,  and  intended  to  pro- 
vide for  its  payment  in  that  clause  of  the 
deed  of  August  1827,  in  which  he  mentioned 
his  crop  of  tobacco  as  at  the  disposition  of 
the  trustees  for  the  payment  of  any  money 
due  from  him  to  clients.  The  debt  to  Gather 
as  surviving  partner  was,  he  said,  also  a 
debt  originally  due  to  Lynch  &  Gather  as 
cUeuts.  He  was  unable  to  say  what  was 
the  number  of  barrels  of  corn  made  from 
the  crop  growing  on  the  plantation  in 
AngUBt  1827,  nor  how  much  was  consumed 
upon  the  plantation,  nor  to  whom  it  was 
sold. 

An  order  was  made  directing  the  defend- 
ants Thornton  and  Anderson  to  render  be- 
fore a  commissioner  an  account  of  the 
funds  that  might  have  come  to  their  hands 
ander  the  deed  of  November  1827. 

The  record  contained  an  account  in  these 
words:  **Dr.  John  Spencer  in  account  with 
William  M.  Thornton  and  Samuel  G.  An- 
derson, trustees  for  Daniel  A.  Wilson. 
1828,  Dec'r  25.  To  cash  paid  dr.  John 
Spencer,  on  account  of  Daniel  A.  Wilson's 
bond  secured  in  the  deed  of  trust  dated  26th 
November  1827,  by  the  sale  of  the  property 
contained  in  the  said  deed,  with  the  excep- 
tion of  the  crop  of  tobacco,  $2957."  Ac- 
companying this  account  was  a  report  of 
the  commissioner,  stating  that  he  had  been 
furnished  with  this  item  as  the  amount  of 
money  paid  Spencer  by  the  trustees  in  the 
deed  of  November  1827,  from  the  proceeds 
of  all  the  property  therein  contained,  '* ex- 
cept the  crop  of  tobacco,  which  the  said 
Spencer  sold,  and  received  the  money 
arising  therefrom  himself." 

656  »On  the  16th  of  November  1835,  the 
cause   was    heard.     The    entry    was, 

that  it  came  on  to  be  heard  on  the  bill,  an- 
swer of  the  defendant  Spencer,  the  exhib- 
its filed,  and  depositions  of  witnesses, 
(not  mentioning  the  report  of  the  commis- 
sioner). And  the  decree  was,  that  Spencer 
pay  to  the  plaintiff  500  dollars,  with  interest 
from  the  25th  of  August  1827  till  paid,  and 
her  costs  of  suit. 

From  this    decree,    on    the    petition    of 
Spencer,  an  appeal  was  allowed. 

6.  N.  Johnson  for  appellant.  I.  The 
plaintiff,  a  married  woman,  could  not 
maintain  this  suit;  at  least  not  without 
making  her  husband  a  party.  The  hus- 
band is  a  necessary  party  in  every  case  in 
which  the  wife  sues,  whether  at  law  or  in 
equity.  2  Roper  on  Property  268,  9;  1 
Fonb.  Kq.  100,  note  p. ;  Bingham  on  Infancy 


and  Coverture  262;  Bogget  v.  Frier  Ac, 
11  East  301.  Nor  does  the  absence  of  the 
husband  from  the  commonwealth  make  any 
difference.  Gommonwealth  v.  Gullins,  1 
Mass.  Rep.  116.  He  may  still  be  made  a 
party. 

II.  There  is  no  proof  whatever  to  charge 
the  appellant  with  the  proceeds  of  the  to- 
bacco. The  report  of  the  commissioner  is 
no  proof,  because  what  is  said  by  the  com- 
missioner on  that  subject  was  not  required 
by  the  order  of  reference,  and  because  the 
case  was  not  heard  upon  the  report. 

III.  The  appellant  had  no  notice  of  the 
plaintiff's  claim,  and  therefore  could  not 
be  charged  with  her  equity. 

IV.  The  trustees  may  have  had  a  discre- 
tion to  apply  the  growing  crop  to  pay  the 
plaintiff  or  other  clients.  But  if  they  had 
such  discretion,  it  was  not  exercised :  and 
then  the  crop  was  subject  to  the  debts 
specified,  or  to  the  power  of  Wilson ;  and 
in  either  predicament  the  plaintiff  had  no 
right.  Wilson  might  at  least  be  dealt  with 
in  respect  to  the  crop  for  the  purpose  of  sat- 
isfying the  debt  due  from  him  to  his  client 

Gather. 
657  *V.  If  any  decree  could  have   been 

made  in  favour  of  the  plaintiff,  it 
could  only  have  been  for  a  ratable  propor- 
tion of  the  net  proceeds  of  the  tobacco, 
regarding  her  and  Gather  as  incumbrances 
upon  the  subject. 

VI.  No  decree  could  have  been  made  in 
favour  of  the  plaintiff,  until  the  trustees 
under  the  deed  of  August  1827  had  been 
called  upon  to  account  for  the  corn  crop; 
nor  until  a  report  of  all  liens  in  favour  of 
clients  had  been  made. 

Taylor  for  appellee.  I.  If  there  can  be 
any  case  in  which  the  husband  need  not  be 
a  party  to  a  suit  brought  by  the  wife  for 
her  separate  property,  this  must  be  deemed 
such  a  case;  for  here  the  subject  of  the  suit 
had  been  previously  recovered  from  the 
husband.  There  is  no  conceivable  object 
to  be  attained  by  making  him  a  party. 
The  husband  too  is  not  within  the  com- 
monwealth. Story's  Eq.  PI.  p.  64,  ch.  3^  { 
63. 

II.  The  court  must  intend  that  the  cause 
was  heard  in  the  court  below  on  the  re- 
port. The  account  was  deemed  necessary, 
and  was  directed ;  and  it  must  be  intended 
that  as  an  account  was  required,  and  there 
is  a  report  in  the  record,  that  report  was 
acted  on  by  the  court  when  the  final  decree 
was  rendered. 

III.  The  deed  of  August  1827  subjected 
the  growing  crops  of  tobacco  and  com  to 
client  creditors:  it  is  good  as  a  security  for 
such  creditors,  though  they  be  not  specially 
named. 

IV.  Spencer,  in  withdrawing  the  property 
from  the  sheriff,  and  providing  payment 
of  the  executions,  took  a  fund  proved  to 
be  sufficient  to  pay  the  executions  without 
the  tobacco,  and  he  must  abide  the  conse- 
quences of  the  subsequent  inadequacy  of 
the  property. 

V.  The  appellant,    having   received    the 
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proceeds  of  the  tobacco,    ought   to   account 
to    the    appellee    for     the     whole     amount 
thereof.     But  for  his  intervention,  the   ex- 
ecution of  Gather  would  have  been  sat- 

658  isfied    without  *the    tobacco;  and   he 
has  no  equity,  therefore,    in    respect 

to  Gather's  claim,  which  entitles  him  to  a 
ratable  share  of  the  proceeds  of  the  to- 
bacco. 

VI.  Nothing  seems  to  be  known  of  the 
com  crop  by  any  of  the  parties,  and  the 
case  should  be  disposed  of  as  though  it  had 
not  existed.  It  is  manifest  that  an  order 
directing  an  account  of  it  would  prove 
abortive. 

G.  N.  Johnson  in  reply.  The  husband 
cannot  be  dispensed  with  as  a  party  by 
suggesting  and  shewing  that  he  has  no  in- 
terest. That  cannot  be  properly  shewn  in 
a  case  in  which  he  is  no  party  and  is  not 
heard.  Bingh.  on  Infancy  and  Goverture 
260.  Notwithstanding  what  appears  in 
this  case,  there  might  be  other  facts  which, 
coupled  with  what  appears,  might  shew 
the  husband  to  be  entitled  to  the  money 
due  from  Wilson. 

Of  the  act  of  the  commissioner  in  making 
the  report,  no  notice  appears  to  have  been 
given  to  Spencer. 

The  claim  is  under  the  deed  of  August 
1827,  and  yet  neither  the  trustees  nor  the 
cestuis  que  trust  in  that  deed  are  made 
parties,  nor  any  account  of  the  trust 
claimed.  The  only  notice  chargeable  to 
Spencer  is  notice  of  that  deed;  but  this 
involves  no  notice  of  the  claim  of  the  ap- 
pellee. 

The  power  reserved  to  Wilson  by  that 
deed  over  the  property  and  crops  necessa- 
rily gave  him  the  administration  of  the 
crops. 

There  is  no  proof  that  the  property  levied 
on  was  sufficient  to  pay  the  execution 
debts.  We  have  nothing  but  the  conjecture 
of  the  deputy  sheriff,  and  this  is  rebutted 
by  the  actual  sales.  If  there  was  such 
proof,  Spencer  is  in  nowise  responsible  for 
the  loss. 

If  the  appellee  be  entitled  to  any  decree, 
it  is  against  Wilson  only. 

STANARD,    J.     Many    objections    have 
been  urged  against  the  decree.     The 

659  greater  part  of  them   considered  *in 
themselves,     though     well    founded, 

would,  while  they  require  the  reversal  of 
the  decree,  make  it  proper  to  remand  the 
case  for  further  proceedings.  If  there  be 
an  objection  reaching  the  title  of  the  ap- 
pellee to  any  relief  against  the  appellant, 
it  will  be  unnecessary  to  consider  any 
order. 

It  does  not  appear  that  the  deed  of  Au- 
gust 1827  was  made  on  previous  consultation 
with,  or  received  the  subsequent  ratifica- 
tion of,  any  of  the  creditors  or  trustees 
named  therein,  or  that  any  claim  was  as- 
serted under  it  from  its  date  until  the  claim 
asserted  by  this  suit  in  October  1832,  by  a 
party  not  named  in  the  deed,  and,  for  aught 
that  appears,  not  known  until  then  as  one 
embraced  by  the  description  of  client  cred- 


itor.    In  November  1827,  when  the  deed  was 
made  conveying  the  crop  of  tobacco,  amon(( 
other  property,  to    Thornton  and  Andenon 
in  trust  for  the  benefit    of    the    appellant, 
the  deed  of  August   was   without  the  sanc- 
tion of  such   previous  assent  or  subsequent 
ratification ;    and  in    that     predicament   it 
could  be  no  shield  of  the  property    against 
the    levy    of   executions    of    the    creditois 
named  therein,  or  other   creditors,  nor  any 
effectual  impediment   to  the  bona  fide  con- 
veyance by  the  grantor   for   valuable  con- 
sideration.*   In  this  view,  the   title   under 
the    deed    of    November    1827,    which   was 
such    a    conveyance,    was    paramount   tbe 
claim  asserted  for  the   first   time   in    1832, 
under  the   hitherto   dormant  and    inopera- 
tive conveyance  of  August  1827.    Bnt 
660      again,  assume  *that   the  deed  of  An- 
gust  1827    was    assented    to    by    the 
trustees    Thornton    and    Anderson:    thej, 
having  the  legal  title,  have  by  the  deed  of 
November  1827   dedicated  this    crop  of  to- 
bacco to  the  payment    of   Spencer's  daim, 
without  any  notice  to  Spencer  at  least,  and 
probably  without  any  knowledge   on   their 
part,    or    the  existence  of  the  claim  of  the 
appellee;  and  the  appellee,  even  if  Thorn- 
ton and  Anderson  could  be  made  chargeable 
with    this   n^isapplication,    could    have  no 
equity    to   pursue   the    fund  into  the  hands 
of  Spencer,  who  in  law   and  equity  is  enti- 
tled to  retain    what  he  has  fairly  obtained. 
And    furthermore,    as    he    held    the   claim 
of  a  client  creditor  to  a  larger  amount  than 
the  fund,  if  the  deed  of  August   had  been 
fully    accepted    and    acted    under    by    the 
trustees,    and  the  said  trustees,   under  the 
discretion  given  by  the  reservation  in  that 
deed,    had  (though  the   deed   of  November 
had    not   been    made)    applied  the  fund  to 
Gather's  claim,  in  ignorance  of  the  exist- 
ence of  that   of  the    appellee,    no  effectual 
reclamation  could  have  been    made   of  the 
fund  from  the  hands  of  Gather. 

In  every  view  of  this  case,  my  opinion  is 
that  the  appellee  has  no  title  to  relief 
against  the  appellant. 

She  is  entitled,  however,  to  relief  against 
the  defendant  Wilson,  who  is  confessedly 
indebted  to  her  in  the  sum  of  500  dollars, 
with  interest  from  the  25th  of  August  1827; 
and  the  court  of  equity  was  the  proper 
forum  for  the  recovery  of  that  claim. 

The  other  judges  concurred  with  judge 
Stanard,  in  entering  a  decree  in  the  follow- 
ing terms : 

That  the  decree  of  the  circuit  court  be 
reversed,  and  that  the  appellee    and  James 

♦Note  by  the  reporter.  Tbouffh  the  decisions  in 
Walwyn  v.  Ck>u tts,  3  Merlv.  7W :  S  Sim.  14 ;  5  Oond.  Kn^ • 
Ch.  Rep.  7,  and  Garrard  v.  Lord  Lauderdale,  tSim. 
1 ;  6  Ck>nd.  Eng.  Cb.  Rep.  1,  were  not  cited  in  the  aug- 
ment of  this  case,  and  are  not  mentioned  in  this 
opinion,  yet  they  were  probably  in  the  mind  of  the 
Judffe.  There  is  no  difncalty.  however,  in  sastaln- 
ing  the  decision  in  this  case,  whether  the  doctrine 
of  those  cases  be  sanctioned  or  not.  On  this  sab' 
ject,  see  Skipwlth's  ex'or  t.  Canning-ham  Ac. 8  Lei^b 
286-00,  where  those  cases,  and  others  involTin^  the 
same  doctrine,  are  cited  and  conunented  on. 
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Muse  her  next  friend  do  pay  unto  the 
appellant  his  coats  expended  in  the  prosecu- 
tion  of  his  appeal.  And  this  court  proceed- 
ing to  render  such  decree  as  the  circuit 
court  ought  to  have  rendered,  it  is  further 
decreed    and  ordered    that    the    bill  of  the 

appellee  be  dismissed  as  to  the  appel- 
661     lant,  and  that  *the  appellee  and  James 

Muse  her  next  friend  do  pay  unto 
the  said  appellant  his  costs  by  him  about 
his  defence  in  the  said  circuit  court  ex- 
pended. And  it  is  further  decreed  and 
ordered  that  the  said  Daniel  A.  Wilson  do 
pay  unto  the  appellee  500  dollars,  with  in- 
terest thereon  from  the  2Sth  of  August  1827 
till  paid,  and  also  her  costs  by  her  expended 
in  the  prosecution  of  her  suit  in  the  said 
circuit  court,  including  in  those  costs,  the 
costs  of  the  said  circuit  court  above  decreed 
to  be  paid  by  her  to  the  appellant. 


Ingrams  v.  Mutual  Assurance  Society. 

March,  1843.  Richmond. 
(Absent  Brooke  and  AIjLbn,  J.) 

Mutual  AsMinuice  Society— Insurable  Property.*— Ac- 
cording to  the  orlifinal  plan  of  the  mutual  assur- 
ance society,  as  developed  by  the  acts  of  1794  and 
1796,  none  but  an  unincumbered  fee  simple  es- 
tate was  Insurable  ;  the  insurance  of  mortrared 
property  was  not  thereby  contemplated. 

5aaM-S«flle— Mortgaged  Property— Case  at  Bar.— In 
1796.  declarations  were  made  for  assurance  in  the 
mutual  assurance  society.  In  1798.  the  party  who 
declared  for  assurance  died.  And  in  1821,  a  bill 
was  filed  by  the  society  against  his  widow  and 
belr,  to  subject  the  property  insured  to  sale  for 
the  payment  of  certain  quotas,  which  had  been 
required  In  1806  and  in  1809.  and  succeeding  years 
down  to  1820.  inclusive.  It  appearing  that  at  the 
time  of  the  insurance  the  property  was  under 
mortgage,  and  the  lapse  of  time  being  also  relied 
on,  decreed  that  the  bill  be  dismissed. 

By  an  act  of  the  general  assembly  of  Vir- 
ginia passed  the  22d  of  December  1794,  an 
assurance  was  established  by  the  name  of 
''The  MutuaH  Assurance  Society  against 
fire  on  buildings  of  the  state  of  Virginia;*' 
which  act  was  explained  by  another 
662  act  passed  *the  23d  of  December  1795. 
These  two  acts  will  be  found  in  the 
session  acts  of  1794,  p.  17,  ch.  26,  and  in 
the  session  acts  of  1795,  p.  40,  ch.  41. 

On  the  30th  of  April  1796,  John  Ingram, 
residing  at  Norfolk  borough,  declared  for 
assurance  in  the  said  society  certain  prop- 
erty in  that  borough,  consisting  of  six 
buildings,  by  three  separate  deeds  or  dec- 
larations numbered  93,  94  and  95. 

The  fifth   section   of   the  act  of  1794  pro- 

*MBtaal    Assurance  Society— Insurable   Property.— 

Leasehold  tenements  are  not  insurable  by  the 
Mntaal  Assurance  Company.  Mutual  Assurance 
Company  y.  Mahon.  5  Call  617.  See  also.  Mutual 
Assurance  Society  of  Virginia  v.  Holt,  20  Gratt  612  ; 
Shirley  ▼.  Mutual  Assurance  Society,  2  Rob.  706 ; 
Fanners  Bank  y.  Mutual  Assurance  Society,  4 
Leigh  «. 


vided  for  ' 'certain  premiums  to  be  paid  by 
the  persons  who  shall  have  their  property 
insured,  at  the  time  of  such  insurance, 
which  shall  be  deposited  and  kept  as  a  fund 
for  the  purpose  of  making  immediate  repa- 
ration to  such  persons  as  may  sustain  losses 
or  damages  by  fire;"  and  the  sixth  section 
was  as  follows: 

''If  the  funds  should  not  be  sufficient,  a 
repartition  among  the  whole  of  the  persons 
insured  shall  be  made,  and  each  shall  pay, 
on  demand  of  the  cashier,  his,  her  or  their 
share,  according  to  the  sum  insured  and  the 
rate  of  hazard  at  which  the  building  stands, 
agreeable  to  the  rate  of  the  premiums,  for 
which  purpose  it  is  hereby  declared  that  the 
subscribers,  as  soon  as  they  shall  insure 
their  property  in  the  assurance  society 
aforesaid,  do  mutually  for  themselves,  their 
heiis,  executors,  administrators  and  as- 
signs, engage  their  property  insured  (but 
none  other)  as  security,  and  subject  the  same 
to  be  sold,  if  necessary,  for  the  payment  of 
such  quotas." 

About  the  year  1798,  John  Ingram  died, 
leaving  a  widow  Sarah  Ingram  and  three 
sons,  of  whom  two  died  intestate  and  with- 
out issue,  and  the  other,  Thomas  R.  In- 
gram, survived  them. 

In  January  1821,  a  bill  was  filed  in  the 
superior  court  of  chancery  for  the  Williams- 
burg district,  by  the  mutual  assurance  soci- 
ety against  Sarah  and  Thomas  R.  Ingram, 
claifning  the  amount  of  certain  quotas  or 
repartitions  required  and  called  for  on 
the  property  insured  as  aforesaid, 
663  *in  the  year  1805,  and  in  the  year  1809 
and  succeeding  years  to  the  year  1820, 
inclusive,  with  interest  on  the  respective 
quotas  from  the  time  they  became  due ;  and 
praying  a  decree  therefor  against  the  de- 
fendants, and  that  if  necessary  the  build- 
ings, together  with  the  land  on  which  they 
stand,  be  sold  to  satisfy  the  demands  of  the 
complainants. 

The  answers  of  the  defendants  stated, 
that  when  the  insurance  was  effected,  the 
property  was  under  a  mortgage  from  John 
Ingram  to  one  White  for  250  pounds,  which 
still  continues:  that  the  complainants  had 
notice  of  this  mortgage,  and  by  reason 
thereof  did  not  hold  themselves  liable  to 
indemnify  Ingram  in  the  event  of  a  fire, 
until  after  they  discovered  that  the  property 
was  more  than  sufficient  to  pay  the  money 
for  which  it  was  pledged,  and  to  discharge 
the  quotas  also ;  in  evidence  of  which  the 
following  preamble  and  resolutions  were 
adduced : 

"At  a  meeting  of  the  standing  commit- 
tee of  the  mutual  assurance  society  against 
fire  on  buildings  of  the  state  of  Virginia, 
held  23d  May  1820,  the  following  preamble 
and  resolutions  were  adopted : 

"Whereas  it  appears  from  the  records  of 
this  society,  that  John  Ingram  did,  on  the 
30th  day  of  April  in  the  year  1796,  enter  for 
assurance  in  this  society  certain  buildings 
valued  at  5760  dollars,  situated  in  the 
borough  of  Norfolk,  as  will  more  fully  ap- 
pear by  reference  to  his  declarations  filed 
and  recorded  in  this  office,   numbered  93,  94 
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and  95 :  And  whereas  it  is  represented  to 
this  board  that  the  said  buildings,  with  the 
ground  on  which  they  stood,  was  mortgaged 
at  and  before  the  date  of  the  said  declara- 
tions, to  wit,  on  the  4th   day  of   December 

1794,     to White    for    the    sum    of    250 

pounds :  And  it  appearing  to  the  satisfac- 
tion of  this  board  that  a  very  small  part  of 
the  property  thus  mortgaged  would  at  all 
times  have  been  sufficient  to  discharge  the 
said  lien :  Resolved  that  the  insur- 
664  ance  aforesaid,  *by  the  said  John 
Ingram  effected  under  the  said  decla- 
rations numbered  93,  94  and  95,  shall  be 
placed  in  all  respects  on  the  same  footing 
as  if  the  said  John  Ingram  had  possessed, 
at  the  time  of  declaring  the  property  for 
assurance,  a  complete  unincumbered  fee 
simple  therein." 

The  defendants  also  relied  upon  the  lapse 
of  time. 

It  was  referred  to  a  commissioner  to  as- 
certain whether  the  mortgage  embraced  the 
insured  property ;  and  the  fact  was  estab- 
lished by  his  report,  and  the  depositions  and 
exhibits  filed. 

The  cause  between  transferred  to  the  cir- 
cuit court  for  James  City  county  and  the 
city  of  Williamsburg,  that  court,  on  the  1st 
of  January  1835,  made  a  decree  for  the  sale 
of  the  property  insured,  to  satisfy  the  de- 
mand of  the  plaintiffs. 

From  which  decree,  on  the  petition  of 
Sarah  Ingram  and  Thomas  R.  Ingram,  an 
appeal  was  allowed. 

The  cause  was  argued  by  Harrison  and 
the  attorney  general  for  the  appellants,  and 
C.  Johnson  for  the  appellees. 

BALDWIN,  J.  I  think  it  clear,  according 
to  the  original  scheme  of  the  mutual  assur- 
ance society  against  fire  on  buildings,  none 
but  an  unincumbered  fee  simple  estate  was 
insurable.  This  is  obvious  from  the  nature 
and  extent  of  the  indemnity  contemplated, 
and  the  means  by  which  it  was  to  be  fur- 
nished. It  was  intended  that  the  society 
should  be  perpetual,  that  the  security 
against  losses  should  be  permanent,  and 
that  its  resources  should  be  supplied,  not 
from  accruing  profits,  but  from  a  perennial 
income,  to  be  yielded  by  a  capital  to  be 
raised  b3'  the  contributions  of  its  members. 
The  plan  of  mutual  assurance  was  simple, 
and  founded  upon  the  idea  of  equality 
amongst    the   members  in  the  principles  of 

indemnity,  contribution  and  author- 
665      ity.      *The     premiums     and    quotas 

were  to  be  apportioned  according  to 
the  value  of  the  property,  to  be  ascertained 
by  an  appraisement,  not  of  partial  interests 
but  of  the  entire  and  unlimited  estate;  and 
that  appraisement  furnished  the  measure 
of  compensation  to  the  insured  in  case  of 
loss.  The  owner  of  property  declaring  for 
insurance  bound  not  only  himself,  but  the 
property  itself,  not  merely  during  his  indi- 
vidual ownership,  but  in  the  hands  of  his 
heirs,  executors  and  assigns,  and  subjected 
the  same  to  be  sold,  if  necessary,  for  the 
payment  of  the  quotas.  And  provision  was 
made,    in    case   of  the  declarant's  selling, 


mortgaging,  or  otherwise  transferring  the 
property,  for  constituting  the  purchaser  or 
mortgagee  a  member  in  his  stead ;  and  he 
was  required  to  apprize  the  purchaser  or 
mortgagee  of  the  assurance,  and  endorse 
to  him  the  policy  thereof. 

The  original  scheme  might,  it  is  hue, 
have  authorized  the  insurance  of  partial  or 
limited  interests ;  but  that  would  have  re- 
quired special  provisions  adapted  to  such  i 
purpose.  None  such  are  to  be  found  in  the 
original  acts  of  incorporation,  nor  in  the 
original  constitution,  rules  and  regulations 
of  the  society ;  and  a  general  declaratioa 
for  insurance,  such  as  is  made  by  the  abso- 
lute fee  simple  proprietor,  must  have  been 
wholly  inappropriate  and  abortive ;  for  it 
would  have  furnished  no  criteria  for  gradu- 
ating the  premiums  and  quotas,  nor  for  fix- 
ing the  degree  or  rate  of  indemnity,  nor 
for  apportioning  and  distributing  the  com- 
pensation amongst  successive  or  partial 
owners,  or  securing  it  to  a  substantial  in- 
stead of  a  nominal  owner,  nor  any  authority 
to  one  to  bind  another  by  his  declaration. 
Moreover,  in  the  case  of  property  subject  to 
incumbrance,  the  effect  of  a  general  decla- 
ration, if  operative,  might  and  often  would 
have  been,  to  defeat  the  lien  of  the  society, 
by  means  of  the  paramount  title  of  the  in- 
cumbrancer. I  cannot  doubt,  therefore, 
that  the  original  plan  of  the  institution,  as 
developed  by  the  acts  of  1794  and 
666  *1795,  did  not  contemplate  the  insur- 
ance of  mortgaged  property.  The 
first  authority  for  insurance  by  persons 
having  limited  interests  is  to  be  found  in 
the  act  of  27th  January  1803,  Sess.  Acts  of 
1802-3,  p.  7,  ch.  5,  by  which  the  society 
was  enabled  to  insure  buildings  held  by 
tenants  for  life,  widows  in  right  of  their 
dower,  and  guardians,  or  trustees  for  or- 
phans; and  the  declarations  of  such  persons 
were  made  obligatory  upon  the  fee  simple 
ownership,  but  with  a  provision  giving  to 
a  tenant  for  life,  in  case  of  loss,  only  the 
interest  upon  the  compensation  during  his 
estate,  and  at  his  death  giving  the  principal 
money  to  those  entitled  in  remainder  or 
reversion.  The  next  legislative  enactment 
on  this  subject  we  find  in  the  act  of  Januaty 
29th  1805,  Sess.  Acts  of  1804-5,  p.  23,  cb.  24. 
by  the  10th  section  of  which  the  society  was 
authorized  to  form  rules  and  regulations 
for  fixing  the  quantum  of  interest  to  be  in- 
sured. 

It  was,  I  presume,  under  the  authority  of 
these  two  last  mentioned  acts,  that  the  so- 
ciety adopted  the  provisions  in  regard  to 
partial  and  limited  interest,  to  be  found  in 
sections  4-12  of  the  ninth  article  of  "the 
constitution,  rules  and  regulations  of  the 
mutual  assurance  society  against  fire  on 
buildings  of  the  state  of  Virginia,  as  re- 
vised and  adopted  subsequent  to  the  16th  of 
February  1809,  and  in  force  on  the  15th  of 
Mav  1819."  The  7th  and  8th  sections  are 
as  follows: 

**Sect.  7.  Any  mortgagees,  trustees,  or 
creditors  for  whose  benefit  buildings  may 
be  conveyed  in  trust,  subscribing  their 
declarations     as    such,    may    insure   such 
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buildings,  and  such  insurance  shall  be 
effectual  after  payment  of  the  premium, 
and  continue  to  be  so  until  the  first  day  of 
April  in  the  following-  year,  but  no  longer, 
unless  the  annual  requisition  or  quotas  shall 
then  be  paid  at  the  general  ofSce  of  assur- 
ance in  the  city  of  Richmond,  between  the 
hoars  of  9  a.  m.  and  of  3  p.  m.  in  which 
case  the  assurance  aforesaid  shall 
667  continue  to  *be  good  and  .effectual 
until  sunset  of  the  first  day  of  April 
then  next  succeeding;  when,  for  the 
effectual  assurance  of  such  buildings  there- 
after, the  mortgagee,  trustee  or  creditor 
shall  again  pay  the  annual  requisition  or 
quota,  and  failing  to  do  so,  shall  forfeit  all 
benefit  of  the  assurance  until  such  quota 
shall  be  paid  with  interest ;  and  so  of  each 
succeeding  year:  provided,  that  such  insur? 
aace  shall  continue  to  be  in  force  only  so 
long  as  the  interest  of  such  mortgagee, 
trustee  or  creditor  may  exist;  and  in  case 
of  accidental  burning  of  the  insured  prem- 
ises, that  the  amount  to  be  paid  by  this  so- 
ciety shall  not  exceed  the  sum  due  to  him 
with  interest  thereon:  provided  also,  that 
the  sum  to  be  paid  for  such  loss  shall  not 
exceed  the  amount  insured,  after  deducting 
four  fifths  of  the  salvage. 

"Sect.  8.  Any  mortgagor  or  debtor  who 
may  have  conveyed  buildings,  subscribing 
bis  or  her  declaration  as  such,  may  make  a 
good  and  effectual  insurance,  on  the  terms 
and  conditions  which  are  required  of  a 
mortgagee,  trustee,  or  creditor  for  whose 
benefit  buildings  may.  have  been  conveyed 
in  trust :  provided,  that  in  case  of  accidental 
loss  by  fire,  the  sum  to  be  paid  to  such 
mortgagor  or  debtor  shall  only  be  the  bal- 
ance after  deducting  the  amount  due  to  the 
mortgagee  or  creditor  with  interest;  and  the 
amount  so  due  to  such  mortgagee,  trustee 
or  creditor  (if  not  greater  than  the  amount 
insured)  after  deducting  salvage,  shall  be 
paid  to  him  or  her,  on  producing  proper 
evidence  of  his  or  her  claim  on  the  build- 
ings so  insured  and  consumed  by  fire." 

These  provisions,  it  is  manifest,  are 
wholly  inapplicable  to  an  attempted  assur- 
ance in  17%,  the  period  of  the  declarations 
in  question ;  and  they  only  serve  to  illus- 
trate how  utterly  impracticable  it  has  ever 
been  to  effect  an  insurance  of  mortgaged 
property,  under  a  general  declaration  as  the 
absolute  fee  simple  owner.  According  to 
the  principles  of  insurance  law,  a 
^68  material  'misrepresentation,  whether 
by  fraud,  or  which  is  only  the  effect 
of  accident,  negligence,  inadvertence  or 
mistake,  is  fatal  to  the  contract.  1  Marsh, 
on  Ins.  347.  There  was  no  moment  of  time 
between  the  30th  of  April  17%  and  the  23d 
of  May  1820,  at  which,  if  the  buildings  had 
been  destroyed  by  fire,  the  society  would 
have  been  bound  to  render  to  the  declarant 
Ingram,  or  his  representatives  or  assigns, 
a  single  dollar  of  compensation.  And  the 
only  question  is  whether  the  contract,  thus 
null  and  void  ^s  against  the  society,  can  t)e 
enforced  against  the  other  party.  If  it 
<An,  it  is  not  upon  the  principles  of  the 
general   law    of    insurance;    according  ,to 


which,  if  through  mistake,  misinformation, 
or  any  other  innocent  cause,  an  insurance 
be  made  without  any  interest  whatsoever  in 
the  thing  insured,  or  to  a  much  larger 
amount  than  its  re^l  value,  in  the  one  case 
the  insurer  shall  return  the  whole  premium, 
in  the  other  he  shall  return  upon  all  above 
the  true  value.  For  the  premium  paid  by 
th^  insured,  and  the  risk  which  the  insurer 
takes  upon  himself,  are  considerations 
each  for  the  other;  they  are  correlatives, 
whose  mutual  operation  constitutes  the 
essence  of  the  contract  of  insurance.  The 
insurer  shall  not  be  exposed  to  the  risk 
without  receiving  the  premium ;  nor  shall 
he  retain  the  premium,  which  was  the  price 
of  the  risk,  if  in  faCt  he  ruins  no  risk  at  all, 
though  it  be  by  the  neglect,  or  even  the 
fault  of  the  party  insuring,  that  the  risk  be 
not  run.  2  Marsh,  on  Ins.  548,  549;  Steven- 
son V.  Snow,  3  Burr.  1240.  And  in  several 
cases,  even  where  the  policy  was  declared 
void  for  fraud  committed  by  the  insured, 
he  obtained  a  return  of  the  premium ;  but 
it  is  now  settled  that  in  all  cases  of  actual 
fraud  on  the  part  of  the  insured,  the  under- 
writer shall  retain  the  premium.  2  Marsh, 
on  Ins.  559-63. 

In  the  present  case,  there  is  no  evidence 
or  even  imputation  of  fraud  in  regard  to 
the  conduct  of  the  declarant;  and  there  is 
the  same  reason  for  ascribing  his  at- 
669  tempt  *at  insurance  to  misapprehen- 
sion, as  existed  in  the  case  of  The 
Mutual  Ass.  Co.  v.  Mahon,  5  Call  517,  in 
which  it  was  held  that  a  leasehold  interest 
was  not  insurable,  and  the  society  therefore 
not  liable  upon  the  policy,  but  that  the 
declarant  was  entitled  to  a  return  of  the 
premium.  I  can  perceive  nothing  in 
the  peculiar  structure  of  this  corporation  to 
take  the  case  out  of  the  influence  of  the 
general  principles  above  mentioned.  It  is 
true  that  the  members  of  the  association 
are  the  assurers  as  well  as  the  assured ;  but 
the  membership,  as  I  apprehend,  is  created 
by  the  insurance,  and  if  there  be  no  insur- 
ance there  is  no  membership. 

I  express  no  opinion  upon  the  question 
whether  an  action  could  be  maintained  by 
a  declarant  against  the  society  to  recover 
back  quotas  he  has  paid  upon  a  void  insur- 
ance. That  question  does  not  arise  here. 
In  the  present  case,  the  society  is  endeav- 
ouring to  enforce  payment  of  the  quotas 
which  accrued  prior  to  its  having  incurred 
any  hazard  of  loss,  and  after  the  lapse  of 
many  years  from  the  time  of  the  inception 
of  its  rights  as  now  asserted,  without  any 
effort,  so  far  as  appears  from  the  record,  to 
prosecute  them  to  a  recovery.  The  premium 
actually  paid  is  an  ample  compensation  for 
any  expense  or  disappointment  incurred  by 
the  society,  and  there  is  no  consideration 
of  justice  to  move  the  judicial  tribunals, 
especially  a  court  of  conscience,  to  an  active' 
interposition  in  behalf  of  such  a  pretension. 
It  is  true  that  the  members  of  the  society 
are  bound  by  its  constitution,  rules  and 
regulations,  so  far  as  made  conformably  to 
law ;  and  that  by  the  7th  section  of  the  10th 
article  of  the  revised  constitution,  rules  and 


421 


I  ROB. 


Virginia  Rbports,  Annotated. 


670 


regulations,  it  is  declared  that  **at]y  insur- 
ance made  by  any  person  who  shall,  in 
the  declaration  of  assurance,  have  misrep- 
resented, or  failed  to  represent  truly,  the 
capacity  in  which  he  acted  when  he  sub- 
scribed such  declaration,  or  his  claim  on  or 
interest  in  the  buildings  offered  for  insur- 
ance, shall  be  ineffectual ;  the  policy, 
670  if  any  shall  *have  been  issued,  sfiall 
be  void,  and  the  premiums  or  quotas 
paid  or  due  thereon  shall  be  forfeited." 
But  this  regulation  is  evidently  merely 
prospective,  and  has  no  application  to  dec- 
larations for  insurance  previously  made; 
and  it  is  therefore  unnecessary  to  consider 
what  would  be  its  effect  and  authority,  if 
intended  to  be  retrospective. 

The  resolution  of  the  standing  committee 
of    the   society,    of  the  23d  of  May  1820,  by 


which  they  declared  that  the  insurance  in 
question  should  be  placed  in  all  respects  on 
the  same  footing  as  if  Ingram  had  possesaed, 
at  the  time  of  declaring  the  property  for 
assurance,  a  complete  unincumbered  fee 
simple  therein,  having  been  made  withont 
the  concurrence  of  the  representatives  of 
the  declarant,  can  give  the  society  no  rights 
which  it  did  not  previously  possess,  aiid 
rather  ii^dicates  an  attempt  to  give  vitality 
to  an  act  which  the  society  had  previously 
regarded  as  invalid. 

My  opinion  is,  that  the  decree  of  the  cir- 
cuit court  ought  to  be  reversed,  and  the  bill 
dismissed  with  costs. 

The  other  judges  concurring,  decree  re- 
versed and  bill  dismissed  with  costs. 
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Abrahams  v.  The  Commonwealth.* 

June,  1S12. 

Slaves— SoffDrcd  by  Master  toOo  at  Lars«— Warrant.— 

No  warrant  is  necessary  for  apprehending  a  slave 
goinff  at  larffe  or  hiring  blmself  oat  contrary  to 
law. 
5aae— Sane.- A  slave  is  committed  to  the  jail  of  a 
corporation  "antilthe  next  court  of  hustlnflrs  to  be 
held  for  the  same,"  by  warrant  from  a  justice  of 
peace  of  the  corporation,  which  recites  that  the 
slaves  has  been  apprehended  therein  and  bronpht 
before  the  justice  by  J.  T.  informer,  for  hav- 
676      incrbeen  permitted  by  S.  A.  hl8*ma8terto  go 
at  larre  and  hire  himself  out  contrary  to  the 
act  of  assembly  in  such  case  provided,  and  that  it 
appears  to  the   justice   that  such  slave  comes 
within  the  purview  of  said  act:  Held, 
I.  5aae—5aflie—Jarltdlctloii— Hastings  Court- The 
court  of  hustinffs   has  jurisdiction   to  proceed 
against  the  master,  according  to  the  statute  1 
Rev.  Code,  ch.  Ill,  §81. 
3.  Sanie-~5aine— Same— Sane— Notice  of  Proceeding. 
~It  is  no  objection  to  the  proceeding  before  the 
court,  that  the  master  had  no  notice  of  the  pro- 
ceeding before  the  justice. 
3.  Sane— Same— Same— Sane- Presentment,  etc.— 
In  the  proceeding  before  the  court,  no  present- 
ment indictment  or  Information   against  the 
master  is  necessary. 
Seme   Sine   Qui  Tam  Prosecution.- Warrant  com- 
mitting to  jail  a  slave  apprehended  for  going  at 
large  and  hiring  himself  out  contrary  to  law. 
recites  that  he  was   apprehended  and  brought 
before  the  justice  "by  J.  T.  informer;"  order  of 
court  directing  master  to  be  summoned  states 
that  the  slave  Is  "charged  on  the  information  of 
J.  T.;'*  judgment  imposing  flue  on  master  directs 
two  thirds  thereof  to  be  paid  "to  J.  T.  the  informer, 
who  caused  the  fact  to  be  established:"  Held,  it 
sufficiently  appears  hereby,  that  the  prosecution 
was  qui  tam.  for  the  benefit  as  well  of  the  In- 
former as  the  comnionwealth. 
'•■•—Sane— Sunnons.— Several    slaves     of     one 
master,  apprehended  in  a  corporation  for  going 
at  Urge  and  hiring   themselves  out  contrary  to 


*Per  nonographic  note  on  Arrests,  see  end  of  case. 


law,  are  committed  to  jail  until  the  next  corpo* 
ration  court,  by  separate  warrants  from  a  justice 
of  the  peace:  the  court  awards  a  summons  against 
the  master,  which  is  issued  and  duly  served, 
requiring  him  to  shew  cause  why  he  should  not 
be  fined  as  the  law  directs,  for  permitting  his 
slaves  D.  A.  &c.  (naming  them  all)  to  go  at  large 
and  hire  themselves  out  in  the  city,  contrary  to 
law;  the  master  appears  and  makes  defence,  and 
in  respect  to  each  slave  a  separate  trial  is  had, 
and  a  separate  fine  imposed:  in  appellate  court, 
the  master  objects  that  thete  was  only  one  sum- 
mons, and  the  corporation  court  had  no  authority 
to  divide  the  trial:  Hbld,  there  is  nothing  in  the 
objection. 
Sane— Sane— Trial  by  Jury— Appellate  Court— Qucre. 
—Whether  a  master,  charged,  under  the  statute  1 
Rev.  Ck>de,  ch.  111.  S  81,  with  having  permitted  his 
slave  to  go  at  large  and  hire  himself  out  contrary 
to  law,  is  entitled  to  demand  that  the  fact  shall  be 
tried  by  a  jury?  But  whether  he  has  such  right 
or  not,  yet  if  he  appear  In  court  and  make  defence 
without  demanding  a  trial  by  jury,  and  a  judg- 
ment be  thereupon  rendered  against  him,  he 
cannot  object  in  the  appellate  court  that  such  trial 
was  not  awarded. 

Sane— Sane— Judgment— Costs,    Jail  Pees,    Pine.— 

Judgment  in  county  or  corporation  court,  against 
a  master  for  permitting  his  slave  to  go  at  large 
and  hire  himself  out  contrary  to  law,  is  properly 
rendered  for  the  costs  of  the  prosecution,  includ- 
ing jail  fees  as  well  as  for  the  fine. 

Pine— Affirmance  of  Judgment  for— Damages— Stetute. 

—The  statute   allowing   damages  on  affirmance 
(Acts  of  1830-81,  ch.   11,  S  32,  Suppl.  to  R.   C.  p. 
677       140t)  does  not  apply  to  the  affirmance  *of  a 
judgment  Imposing  an  amercement  or  fine ; 
the  amercement  or  fine  not  being  a  debt  or  dam- 
ages, within  the  meaning  of  that  act    But  though 
the  judgment  of  affirmance  in  such  case  award 
damages  according  to  law  foi*  retarding  the  exe- 
cution, yet  as  no  specific  damages  are  thereby 
adjudged,  and  the  law  gives  none,  the  error  is 
merely  formal,  and  the  appellate  court  will  dis- 
regard it. 

By  six  several  warrants  under  the  hand 
and  seal  of  William  Lambert  mayor  of  the 
city  of  Richmond,  dated  the  8th  of  Novem- 
ber 1841,  and  directed  to  the  keeper  of  the 
jail  of  said  city,  the  said  jailor  was  required 
to  receive  into  his  custody,  and  safely  keep 
until  the  next  court  of  hustings  to  be  held 
for  the  said  city,  or  until  thence  discharged 
by  due  course  of  law,  six  slaves,  described 
as  belonging  to  Simon  Abrahams  of  said 
city,  namely  Delphy  Anderson,  Randol 
Kinney,  Hannah  Cox,  Nancy  Hicks,  Gabriel 
Jones  and  Tom  Bow.  Each  of  the  warrants 
recited  that  the  slave  therein  mentioned 
had  been  apprehended  in  said  city,  and  that 
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day  brought  before  the  said  Lambert, 
mayor  of  said  city  and  a  justice  of  the  peace 
in  and  for  the  same,  by  James  M.  Taylor 
informer,  for  having  been  permitted  by  the 
said  Simon  Abrahams  to  go  at  large  and 
hire  himself  (or  herself)  out,  contrary  to 
the  act  of  the  general  assembly  in  such  case 
made  and  provided;  and  that  it  appeared  to 
him  the  said  mayor,  that  such  slave  came 
within  the  purview  of  said  act. 

At  a  court  of  hustings  held  for  the  said 
city  on  the  10th  of  November  1841,  the  slaves 
were  brought  into  court  in  the  custody  of 
the  sergeant,  "charged,"  (the  record  states) 
'*upon  the  information  of  James  M.  Taylor, 
with  being  permitted  by  Simon  Abrahams 
their  master  to  go  at  large  and  hire  them- 
selves out  contrary  to  law:"  whereupon  it 
was  ordered  that  Abrahams  be  summoned 
to  appear  before  the  court  on  the  following 
Saturday  (the  13th  of  the  month)  to  shew 
cause  why  he  should  not  be  fined  as  the 
law  directs, '  **for  the  said  offence." 
678  *A  writ  of  summons  was  accordingly 
issued  by  the  clerk,  requiring  Abra- 
hams to  shew  cause  **why  he  should  not  be 
fined  as  the  law  directs,  for  permitting  his 
slaves  Delphy  Anderson,"  &c.  (naming 
them  all)  **to  go  at  large  and  hire  them- 
selves out  contrary  to  law,  in  this  city." 

This  writ  being  served  upon  Abrahams, 
he  appeared  at  the  return  day  thereof,  and 
moved  the  court  to  discharge  the  summons, 
alleging  the  following  grounds  of  his  mo- 
tion :  1.  It  nowhere  appears  by  whom  the 
slaves  were  arrested.  2.  There  is  no  war- 
rant from  a  justice  of  the  peace  or  other 
officer,  authorizing  or  directing  the  appre- 
hension of  the  slaves.  3.  It  does  not  ap- 
pear from  any  proceedings  had  before  any 
magistrate,  where  the  slaves  were  going  at 
large  or  hiring  themselves  out.  4.  It  is  not 
charged  in  any  of  the  proceedings  had  be- 
fore the  justice,  that  the  slaves  were  going 
at  large  or  hiring  themselves  out  in  the  city 
of  Richmond.  5.  It  does  not  appear  that 
the  slaves  have  ever  been  apprehended  and 
carried  before  a  magistrate  of  the  city  of 
Richmond,  or  any  other  magistrate.  6.  If 
the  slaves  were  ever  apprehended  and  car- 
ried before  a  magistrate,  the  defendant  had 
no  notice  that  the  magistrate  would  at  any 
time  proceed  to  the  investigation  of  the 
supposed  violation  of  the  law,  for  which 
the  trial  is  now  sought  to  be  had  in  the 
court  of  hustings.  7.  The  court  of  hustings 
cannot  act  on  any  case  arising  under  the 
81st  section  of  the  statute  concerning  slaves, 
free  negroes  and  mulattoes,  1  Rev.  Code, 
ch.    Ill,    p.    442,*    until    the     same    shall 

*Thi8  section  enacts,  that  "If  any  person  shall  per- 
mit his  or  her  slave,  or  any  slave  hired  by  him  or 
her.  to  go  at  larsre  or  hire  himself  or  herself  out.  it 
shall  be  lawful  for  any  person,  and  it  shall  moreover 
be  the  duty  of  every  sheriff,  deputy  sheriff,  coroner 
and  constajble  of  a  county,  and  sersreant,  coroner  and 
constable  of  a  corporation,  to  apprehend  and  carry 
such  slave  before  a  magistrate  of  the  county  or  cor- 
poration where  apprehended;  and  if  it  shall  appear 
to  the  magistrate  that  such  slave  hath  been  per- 
mitted to  go  at  lanre  or  hire  himself  or  herself  out. 


679  have  *been  acted  on  by  a  magistrate. 
8.  It  does  not  appear  from  proceedingi 

had  before  any  magistrate  of  the  city  of 
Richmond,  or  from  the  records  of  this  coart, 
that  the  defendant  is  legally  charged  with 
violating  the  said  81st  section,  or  any  other 
act  passed  by  the  virginiau  legialatore. 
9.  It  does  not  appear  upon  the  records  of  this 
court,  that  the  defendant  is  charged  with 
any  offence,  or  the  violation  of  any  of  the 
laws  now  in  force  in  this  commonwealth. 

The  court  decided,  that  it  appeared  satis- 
factorily to  them,  from  the  warrants  of 
commitment,  and  the  summons  with  the 
return  thereon,  that  the  cases  were  regularlj 
and  properly  before  them,  and  therefore  re- 
fused to  discharge  the  said  summons. 

680  To  which  opinion  the  ^defendant  ex- 
cepted, setting  forth  in  his  bill  of  ex- 
ceptions the  warrants  of  commitment,  the 
summons  and  return,  and  the  grounds  of 
his  motion  as  stated  above. 

Sundry  witnesses  being  then  heard  and 
examined,  the  court  gave  judgment  against 
Abrahams,  for  permitting  the  slave  Tom 
Bow  to  go  at  large  and  hire  himself  out  in 
the  city  contrary  to  law,  for  a  fine  of  29 
dollars  and  the  costs  of  the  proceeding,  in- 
cluding jail  fees ;  directing  that  one  third 
of  the  fine  should  be  paid  to  the  common- 
wealth for  the  benefit  of  the  literary  fund, 
and  two  thirds  to  Taylor  the  informer,  who 
caused  the  fact  to  be  established ;  and  dis- 
charging   the    said   slave   out   of  custodj. 

he  shall  forthwith  impose  on  the  owner  of  socti 
slave,  or  the  person  permitting  him  or  her  to  roat 
larfire  or  hire  himself  or  herself  out.  a  fine  not  lea 
than  ten  dollars  nor  more  than  twenty  dollars :  or 
may.  in  his  discretion,  order  the  slave  to  the  jail 
of  the  county  or  corporation,  there  to  be  safely 
kept  until  the  next  court :  when.  If  it  shall  appear 
to  the  court  that  such  slave  hath  been  permitted  to 
flTo  at  larg'e  or  hire  himself  or  herself  out,  contrary 
to  law,  i\  shall  be  lawful  for  the  said  court,  in  their 
discretion,  and  they  are  hereby  required,  either 
to  impose  on  the  owner  of  such  slave,  or  the  per- 
son permlttinsr  him  or  her  to  ffo  at  large  or  hire 
himself  or  herself   out  as  aforesaid,  a  fine  not 
less  than  twenty  dollars  nor  more  than  fifty  dol- 
lars, or  order  the  sherifif  or  other  ofBcer  of  their 
county  or  corporation  to    sell   every  such  slave 
for  ready  money,  at  the  next  court  held  for  the 
said    county   or   corporation,  notice  beln?  given 
at  the  courthouse  door  at  least  twenty  days  before 
such  sale :  one  third  of  the  amount  of  sach  sale 
shall  ffo  to  the  commonwealth  for  the  use  of  the 
literary  fund,  and   the  residue  shall  be  paid  by 
the  sherifif  or  other  officer,   after  deducting  six  per 
centum  on  the  whole  amount  for  his  trouble,  and 
the  Jailor's  fees,  to  the  person  who  shall  infonn 
thereof  and  cause  the  fact  to  be  established :  and 
when  there  shall  be  no  informer,  the  same  shall  go  to 
the  commonwealth  for  the  use  of  the  literary  fnad. 
And  in  every  case  of  a  fine  imposed  under  this  sec- 
tion, the  slave  shall  be  held  in  custody  and  liable 
therefor,  and  may  be  sold  by  order  of  the  magis- 
trate or  court  imposinfir  the  same,  and  In  satisfaction 
thereof  and  all  incidental  charges,  unless  the  same 
be  paid  within  ten  days  after  such  fi.ne  Is  imposed ; 
upon  payment  whereof,  the  said  slave  shall  be  dis- 
charged.**—Note  In  Orlsrinal  Edition. 
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7he  proceeding'  was  dismissed  as  to  Gabriel 
Jones,  another  of  the  said  slaves ;  and  was 
continued  as  to  the  four  others  until  the 
next  term. 

At  the  next  term  of  the  court,  held  in 
December  1841,  the  cases  of  the  four  re- 
maining^ slaves  were  disposed  of.  On  the 
15th  of  jDecember,  the  court  adjudged  that 
Abrahams  had  permitted  his  slave  Randol 
Kinney  to  go  at  large  and  hire  himself  out 
contrary  to  law,  and  that  he  be  fined 
therefor  J5  dollars,  and  pay  the  costs  of  the 
proceeding,  including  jail  fees ;  the  line  to 
be  disposed  of  as  directed  in  the  former 
case:  and  it  was  ordered  that  unless  the 
fine  and  costs  were  paid  within  ten  days, 
the  slave  Randol  Kinney  should  be  sold  by 
the  sergeant,  as  the  law  directs,  in  satis- 
faction of  the  judgment. 

On  the  17th  of  December,  the  court  dis- 
missed the  proceeding  as  to  the  slave 
Delphy  Anderson,  and  gave  judgment 
against  Taylor,  the  informer,  for  the  costs, 
including  jail  fees.  Taylor  subsequently 
moved  the  court  to  set  aside  this  judgment, 
and  his  motion  being  overruled,  he  filed  a 
bill  of  exceptions,  which  was  made  a  part 
of  the  record. 

In  the  case  of  the  slaves  Hannah  Cox 
and  Nancy  Hicks,  judgments  were  rendered 
similar  in  all  respects  to  that  in  the  case  of 
the  slave  Tom  Bow.  The  judgment 
681  *in  the  case  of  Hannah  Cox  was  ren- 
dered on  the  17th  of  December ;  that 
in  the  case   of   Nancy   Hicks,    on  the  18th. 

Writs  of  error  to  the  judgments  in  the 
cases  of  Tom  Bow,  Randol  Kinney,  Hannah 
Cox  and  Nancy  Hicks  were  awarded  by  a 
judge  of  the  general  court,  on  a  petition  of 
Abrahams,  wherein  he  assigned  the  follow- 
ing objections  to  the  proceedings  and  judg- 
ments: 1.  Although  two  thirds  of  the 
several  fines  were  awarded  to  James  M. 
Taylor,  yet  the  prosecution  was  in  the 
name  of  the  commonwealth  against  the  peti- 
tioner, and  not  in  the  name  of  the  said 
Taylor  as  well  for  himself  as  the  common- 
wealth. 2.  Judgment  should  have  been 
rendered  for  the  petitioner,  for  the  costs 
incurred  by  him  in  the  case  of  his  slave 
Gabriel,  who  was  discharged.  3.  The  pro- 
ceeding before  the  court  of  hustings  was 
bj  one  summons  only,  and  the  court  had  no 
anthority  to  divide  the  trial  as  they  did. 
4.  The  court  of  hustings  had  no  jurisdiction 
of  the  case,  it  not  appearing  to  have^een 
sent  to  that  court  by  any  magistrate  of  the 
city  of  Richmond.  5.  It  does  not  appear, 
from  the  record  of  the  hustings  court,  or 
the  judgment  of  a  magistrate  of  the  said 
city,  that  any  such  magistrate  had  ever 
examined  into  the  charge  against  the  peti- 
tioner, or  had  in  any  manner  notified  the 
laid  court  that  the  slaves,  or  any  of  them, 
had  ever  been  apprehended  and  carried  be- 
fore him,  or  that  it  appeared  to  him  they 
bad  been ,  permitted  to  go  at  large  and  hire 
themselves  out.  6.  If  any  such  proceedings 
Were  ever  had  before  a  magistrate  of  the 
city,  the  petitioner  had  no  notice  of  them. 
7-  It  does  not  appear,  from  the  record  of  the 
court  of  hustings  or  any  proceedings  before 


a  justice  of  the  peace  of  said  city,  that  the 
petitioner  was  charged  with  permitting  his 
slaves  to  go  at  large  pr  hire  themselves  out 
in  the  said  city.  8.  The  court  permitted 
Taylor,  who  was  no  party  on  the  record,  to 
appear  and  make  a  motion  in  the  cause, 
and     to    file    his    bill    of  exceptions, 

682  *^thu8  increasing    the  petitioner's  ex- 
pense   in    obtaining    a    copy   of   the 

record. 

The  circuit  superior  court  for  the  county 
of  Henrico  and  city  of  Richmond  (to  which, 
on  the  common  law  side,  the  writs  of  error 
were  made  returnable)  aflSrmed  the  judg- 
ments of  the  hustings  court,  with  damages 
according  to  law  for  retarding  the  execu- 
tion, and  costs. 

Abrahams  thereupon  petitioned  this  court 
for  writs  of  error  to  the  judgments  of  the 
circuit  court,  assigning  the  errors  alleged 
before  the  court  of  hustings,  and  in  his 
petition  for  writs  of  error  to  the  judgments 
of  that  court;  and,  as  an. additional. error, 
the  award  of  damages  against  him  by  the 
circuit  court. 

J.  M.  Gregory,  for  the  petitioner. 

The  opinion  of  the  majority  of  the  court 
was  delivered  by 

FRY,  J.  Many  errors  are  alleged  in  the 
proceedings  in  this  case. 

1.  It  is  said,  that  the  prosecution  was  in 
the  name  of  the  commonwealth,  and  not  in 
the  name  of  Taylor,  as  well  for  himself  as 
for  the  commonwealth. 

It  cannot  be  said  that  the  prosecution 
here  is  in  the  name  of  the  commonwealth 
only.  The  warrants  of  commitment  must 
of  course  run  in  her  name.  But  they  recite 
that  the  slaves  were  charged  on  the  infor- 
mation of  Taylor;  the  order  awarding  the 
summons  states  that  the  slaves  were  brought 
in,  charged  upon  the  information  of  James 
M.  Taylor ;  and  in  the  record  of  the  hearing 
and  judgment,  he  is  said  to  be  the  in- 
former, who  caused  the  fact  to  be  estab- 
lished. This  sufficiently  shews  the  style 
and  character  of  the  prosecution. 

But  the  objection  supposes  that  a  present- 
ment, information  or  indictment,  in  due 
form,  is  necessary.  The  act,  however,  evi- 
dently shews  that   this   was   not  con- 

683  templated    *or  required.     The    whole 
proceeding  may  begin  and  end  before 

the  justice ;  or  be  carried  on  before  monthly 
courts,  having  no  authority  to  entertain 
such  pleas.  The  slaves  may  be  brought  be- 
fore a  justice,  without  warrant;  and  if  the 
master  were  present  and  fully  heard,  there 
might  be  nothing  beyond  the  record  of  the 
judgment  itself,  if  it  sufficiently  shewed 
the  occasion  and  the  grounds  of  it. 

2.  It  is  said,  the  slaves  could  not  be  ap- 
prehended without  warrant,  founded  upon 
information  on  oath..  But  the  arrest  of  the 
slaves  did  not  touch  the  liberty  of  the  mas- 
ter. As  to  him,  it  was  similar  to  the  serv- 
ice of  process  by  attachment  to  compel  an 
appearance;  or  to  a  proceeding  in  rem, — 
the  taking  up  of  estrays,  &c.  Besides,  it 
may  be  regarded  as  an  arrest  for  a  continu- 
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ing   offence,    and    analogous    to    an  arrest 
flagrante  delicto. 

3.  It  was  said  that  the  master  had  no 
notice  of  the  proceeding  before  the  justice. 
But  the  justice  did  not  decide  finally.  The 
proceeding  before  him  was  only  inceptive. 
He  did  no  more  than  commit  the  slaves 
until  the  next  court,  with  a  view  to  a  proper 
trial.  .The  master  then  had  a  full  hearing : 
and  if  it  was  irregular  for  the  justice  to 
commit  the  slaves,  in  the  first  instance, 
without  a  summons  to  and  hearing  of  the 
master,  it  could  not  affect  the  subsequent 
proceedings  of  the  court,  otherwise  regular ; 
whatever  personal  consequences  might  at- 
tach to  the  magistrate. 

4.  It  was  said  also,  that  the  hustings 
court  had  no  jurisdiction,  because  it  did 
not  appear  that  the  case  had  been  sent  to  it 
by  any  magistrate.  But  the  act  does  not 
require  the  case  to  be  sent,  formally,  to  the 
court.  It  only  authorizes  the  magistrate, 
in  his  discretion,  to  commmit  the  slave  to 
the  jail,  there  to  be  safely  kept  until  the 
next  court;  which  is  precisely  what  was 
done  by  the  mayor  in  these  cases,  as  is  seen 
by  the  warrants,  which  the  defendant  has 
made  part  of  the  record,  if  they  were  not 
so  without  the  aid  of  the  bill  of  excep- 
tions. 

684         *5.  It  is  said  that  the  court  erred  in 
not    giving    Abrahams    his  costs,  on 
the  dismission  of  the  case   as   to  the  slave 
Gabriel. 

It  is  a  sufficient  answer  to  say  that  this 
judgment  cannot  be  drawn  in  question  be- 
fore us.  There  has  been  no  writ  of  error 
awarded  to  it,  nor  any  action  had  thereon 
by  the  circuit  court. 

6.  The  fifth  objection,  as  stated  in  the 
record,  we  think  answered  by  an  inspection 
of  the  warrants,  and  the  reason  fourthly 
above  assigned. 

7.  It  is  said,  there  was  but  one  summons, 
and  the  hustings  court  had  no  authority  to 
divide  the  trial  as  they  did. 

In  reply  it  may  be  said,  that  the  informa- 
tions were  separate ;  that  so  were  the  war- 
rants of  commitment  until  the  next  court; 
that  the  summons  was  but  notice  to  the 
party  to  appear,  stating  the  matter  of  all 
the  informations  or  charges;  and  that  the 
defendant  did  appear,  and  had  a  full  hear- 
ing upon  the  merits,  on  each  charge;  the 
court  hearing  each  separately,  and  giving 
separate  judgments.  The  summons  is  not 
like  an  information  or  indictment,  nor  do 
the  usual  objections  against  duplicity  in 
pleading  apply  to  it.  If  it  performs  the 
office  of  giving  the  party  notice  of  the 
charges  against  him,  and  appoints  him  a 
day  to  be  heard,  especially  if  it  brings 
him  into<;ourt  to  be  heard,  upon  the  merits, 
— it  has  fulfilled  all  the  objects  of  a  notice, 
and  objections  to  its  form  must  be  regarded 
as  unimportant;  more  particularly  so,  if 
made  for  the  first  time  in  an  appellate  court. 

Again,  if  the  defendant  Abrahams  had 
appeared  at  the  next  court  after  the  com- 
mitment of  the  slaves,  without  any  sum- 
mons, and  the  court  had  proceeded  to  hear 
the    witnesses   and    give   judgments  in  the 


manner  set  out  in  the  record,  we  suppose 
that  the  defendant  could  not  afterwards  ob- 
ject that  there  had  been  no  summons ;  and 
if  so,  a  summons  merely  informal  or  doable 
could  hardly  be  considered  as  worse  than 
none  at  all. 

685  *8.  It  is  objected  that  the  court  gave 
judgment    for  costs.     But  the  statute 

itself  authorizes  this,  in  saying  that  the 
slave  may  be  sold  for  the  fine  and  ^11  inci- 
dental charges.  Costs  are  certainly  charges 
incidental  to  the  prosecution. 

In  all  convictions  for  misdemeanors,  with 
us,  judgment  is  uniformly  given  that  the 
commonwealth  recover  her  costs;  and  even 
in  cases  of  felony,  though  no  formal  judg- 
ment is  given  for  them,  yet  the  statute  pro- 
vides that  the  prisoner  shall  pay  them,  if 
his  estate  is  able  to  do  so.  Tate's  Dig.  2d 
edi.  p.  269,  {  44;  1  Rev.  Code,  ch.  169.  |  31, 
p.  608. 

9.  It  is  alleged  that  the  circuit  court  erred 
in  giving  costs  and  damages,  on  affirming 
the  judgments.  As  to  costs,  the  objection 
is  answered  above ;  and  as  to  damages,  we 
think  that  the  error  is  merely  formal.  The 
judgments  give  no  specific  damages,  but 
damages  according  to  law ;  and  the  &w  giv- 
ing none  in  such  cases,  the  judgments  have, 
in  that  particular,  no  effect.  An  amerce- 
ment or  fine  is  not  a  debt  or  damages, 
within  the  meaning  of  the  law  allowing 
damages  on  affirmance;  Acts  of  1830-31,  ch. 
11,  i  32;  Tate's  Dig.  2d  edi.  p.  581,  {  140; 
Suppl.  to  Rev.  Code,  p.  149. 

10.  It  has  been  suggested  in  conference, 
that  the  defendant  ought  to  have  had  a  trial 
by  jury.  But  the  act  of  assembly  evidently 
contemplates  a  summary  proceeding,  with- 
out pleadings  or  jury ;  and  if  it  be  said  that 
the  legislature  could  not  deprive  the  party 
of  a  trial  by  jury,  because  it  was  a  rigbt 
secured  to  him  by  the  constitution,  it 
should  be  shewn  that  the  constitution  did 
secure  him  such  trial  in  these  cases,  and 
that  he  could  not  be  otherwise  tried.  With- 
out deciding  whether  he  was  entitled  to 
such  trial,  if  he  had  asked  it,  in  order  to 
ascertain  the  facts,  we  are  of  opinion  that 
there  was  no  error  in  the  court  in  not  or- 
dering a  jury  suo  motu.  The  defendant's 
objections,  made  in  the  hustings  court, 
were  to  other  matters,  and  none  pointed  to 

this  right. 

686  ,      *There  were  some  other   objections 

taken  ;  but  having  considered  all  that 
we  deem  material,  we  are  of  opinion  to  deny 
the  writs  of  error. 

DUNCAN,  J.  Without  entering  into  a 
minute  examination  of  the  several  grounds 
of  error  assigned  in  the  petition,  there  is, 
in  my  opinion,  a  ground  not  assigned  id 
the  petition  which  ought  to  become  the 
foundation  for  a  writ  of  error  in  this  case. 

The  proceeding  is  founded  upon  the  81st 
section  of  the  statute  concerning  slaves, 
free  negroes  and  mulattoes,  which  subjects 
to  a  heavy  penalty  the  party  who  shall  per- 
mit any  slave  owned  or  hired  by  him  or 
her,  **to  go  at  large,  or  hire  himself  or  her- 
self out;"  the  slave  to  be  held   as   security 
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for  the  payment  of  the  fine  and  costs,  or, 
in  the  discretion  of  the  court,  to  be  sold, 
and  the  entire  proceeds  of  the  sale,  after 
the  payment  of  the  costs,  to  be  divided,  one 
third  to  go  to  the  commonwealth,  and  the 
remaining  two  thirds  to  the  informer. 

In  order  to  understand  the  nature  of   the 
objection    which    exists,   in  my  opinion,  to 
the   proceedings   in    this  cause,    it  may  be 
well  to  refer  for  a  moment  to   the  peculiar, 
and,  I  may  add,  extraordinary  effect  of  the 
statute  upon  the  owner  or  holder  of  slaves 
falling   within    its  operation.     In    the  first 
place,    any  person,    without  an  application 
to   the  judicial   power  of  the  country,  may 
seize  a  slave  and  take  him    before  a  magis- 
trate.   The  statute  provides   for  no   notice 
to  the   owner   or   hirer  of  the  slave.     The 
magistrate    is    forthwith   to  impose  a  fine, 
or,  in  his  discretion,  order  the  slave  to  jail 
until   the    next   sitting  of  the  court.     The 
court   is   then  authorized  to  impose  a  much 
larger   fine    than   the  magistrate  could ;  or 
it  may,  in  its  discretion,   order  the  slave  to 
be   sold,    and  the  entire  proceeds  of  sale  to 
be  divided  in  the  manner  already  indicated. 
The  court  need  not  fine  the  party,  but  may 
at  once  forfeit  the  slave  out  and  out, 
687      and  *divide   the  spoils    between    the 
informer  and  the  commonwealth ;  and 
that  too    (if   the   statute   is  to  be  literally 
construed)    without   giving   the  owner  any 
notice,    and    upon    testimony    entirely    ex 
parte.     It  is   not   my    purpose    to  object  to 
this  statute  because  of    its  peculiar  harsh- 
ness ;  sound  principles  of  public  policy  may 
have  rendered  it  necessary,  and  it   may    be 
the  duty  of  the  courts   to  enforce  it:  but  it 
is  my  purpose  to  shew   that   the  legislature 
did  not  design,  by  the  passage  of  that  stat- 
ute, to  deprive  the  citizen   of  his  constitu- 
tional right  to  demand  the  cause  and  nature 
of  his  accusation,  to  be  confronted  with  the 
accusers  and  witnesses,  and  to  have  a  trial 
by  jury.     I  do  not  mean  to  contend  that  the 
legislature    have    not   a    right    to  do  so  in 
cases   like    the   present ;  that  question  does 
not  necessarily    arise  here:  but  I  mean  to 
contend    that   according    to  the  usual  rules 
laid  down  for  the  construction  of  the  statute 
laws  of  the   land,    the    legislature  did  not 
intend  to   preclude    parties   falling    within 
the  operation    of   this    particular    statute, 
from  having  their  rights  decided  according 
to  the  forms  of  proceeding   known    to    the 
common  law,  and   provided   for  by  the  con- 
stitution.    I  have  already  remarked  that  the 
statute  contains  no  provision  that  the  party 
who  is  to  be  subject  to  its   operation    shall 
have  notice  of  any  proceeding  against  him ; 
nor  does  it  provide   for   any    form  of    trial 
whatever:  and  if  its  literal  terms  are  alone 
to  furnish    the   rule   of  proceeding,  it  will 
follow  that  a  slave  worth  500  dollars  may  be 
absolutely  taken    from  the  owner,  and  sold 
without  any  right  of  redemption ;  and  that 
too  without   any  notice   to  him,    and  with- 
out a   jury    of    the  vicinage    to    interpose 
their  shield    for   his    protection.     I  think, 
with  due  deference  to  the  opinion  of  others, 
and  especially   of   this  court,  all  of  whom 
(differ  from  me  on  this  question,    that  in  a 


country  where  the  fundamental  law  declares 
*'that  in  all  capital  or  criminal  prosecutions 
a  man  hath  a  right  to   be    confronted   with 

the  accusers  and  witnesses,   and  to  a 
688      speedy  *trial  by  an   impartial  jury  of 

his  vicinage,"  surprise  may   well    be 
created    by    the    suggestion   that  under  the 
form  of  law  a  citizen  may  be   convicted   of 
a  criminal  offence,   and    absolutely    forfeit 
his    property,    however    valuable,    without 
being  confronted  with  his  accusers  and  the 
witnesses  against   him,   and   without   hav- 
ing   a    trial    by   an    impartial   jury  of  his 
vicinage.     I  know  that  the   legislature   in 
its  wisdom  has  provided,  that  in  a  present- 
ment to  a  county  court,  where   the    penalty 
does  not  exceed  5  dollars,  or  to  the  superior 
court  where  it  does  not  exceed   20   dollars, 
these  courts   respectively    may    proceed    to 
judgment    without    a    jury:  and    the    same 
statute   carefully    provides    that   the  party 
shall  be  first  served  with  process.     Whether 
the   party   would  in  such  case  have  a  right 
to    demand  a  jury,   it    is   not   necepSary  to 
decide;  but    it  is  very  clear  that  in  no  case 
where  there  is  presentment,    and  where  the 
fine  may  exceed  20  dollars,  can  the  superior 
court  give  judgment   without  the  interven- 
tion of  a  jury,  although  the  defendant  does 
not  appear.     So  under  the  gaming  laws,  the 
fine  does  not  exceed  20  dollars  for  unlawful 
gaming,    and    the   court    may,   on  default, 
render  judgment  for  the  fine ;  but  if  the  de- 
fendant appear  and  plead,  he  has  a  right  to 
a  trial  by  jury.     Horton's  case,   1  Va.  Gas. 
335.     Although  the  reasoning  of   the    court 
in  that  case  is  not  given,  it  may  be  inferred 
that  the  right  to  a  jury  was  adjudged  to  be 
a  constitutional  right ;  because  the  general 
law,  before  noticed,    expressly  gives  to  the 
court,  in  all   cases    where   the  penalty  does 
not  exceed  20  dollars,  the  right  to  pronounce 
judgment  without  a  jury.     But  it  may   be 
said  that  the  general  court  were  influenced, 
in  their  decision  of  Horton's  case,    by   the 
circumstance  that  upon  conviction  the  party 
shall  be  held  to  give  security   for   his  good 
behaviour.     With  this,    however,    the   jury 
have    nothing    to   do:  it    is   an   additional 
punishment  fixed  by  the  law,   and  attaches 
to  the  conviction ;  and  if   the  court  be  sub- 
stituted for    the  jury,    and   determine    the 

fact  of  guilt,  the  law  attaches 
689      *the  additional  punishment  of  giving 

security,  in  the  same  manner  as  if  a 
jury  had  determined  the  fact  of  guilt. 
There  is  nothing,  therefore,  in  that  argu- 
ment; and  the  general  court  in  Horton's 
case  must  have  intended,  that  in  criminal 
cases,  although  the  penalty  did  not  exceed 
20  dollars,  a  party  had  a  right  to  a  trial  by 
jury.  And  as  I  have  before  stated,  in  all 
cases  where  there  is  a  presentment  by  a 
grand  jury,  and  the  fine  may  exceed  20 
dollars,  though  it  may  be  but  one  cent,  the 
courts  never  give  judgment  without  ob- 
taining the  verdict  of  a  jury,  although  the 
defendant  does  not  appear  and  plead.  If 
this  is  necessary  where  a  grand  jury  has 
found  a  presentment,  in  order  to  the  pro- 
tection of  the  citizen,  how  much  stronger  is 
the  necessity  where  there  has  been  no  grand 
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jury,  and  the  proceeding  has  perhaps  been 
commenced  by  an  irresponsible  individual, 
who  chooses  to  seize  upon  the  property  of 
a  citizen  without  the  protection  even  of  a 
warrant  from  a  justice  of  the  peace ;  where 
the  fine  may  be  upwards  of  20  dollars  (in 
this  case  one  fine  was  for  35  dollars),  and 
where  the  property  so  seized  may  be  actually 
forfeited  and  sold  without  redemption.  My 
argument  therefore  is,  that  the  legislature 
did  not  intend  that  the  court  should  try  a 
case  under  this  statute  without  a  jury ;  that 
in  all  cases  where  the  fine  may  exceed  20 
dollars,  the  court  are  bound,  under  the  ex- 
isting law,  to  impanel  a  jury,  whether  the 
defendant  be  in  default  or  not,  unless,  by 
the  plain  import  of  the  statute,  the  right  to 
a  jury  trial  is  taken  away.  When  the  leg- 
islature shall  pass  a  law  of  that  kind,  there 
may  be  some  found  to  question  its  power  to 
do  so.  It  has  not  done  so  in  this  case ;  nor 
can  I  anticipate  the  time  when  it  will  pass 
a  law  that  shall  in  terms  subject  a  citizen 
to  a  heavy  penalty,  like  the  present  law, 
and  say  to  him  that  he  shall  not  be  con- 
fronted with  the  accusers  and  witnesses, 
nor  have  a  speedy  trial  by  an  impartial  jury 
of  his  vicinage.  And  I  lay  down  this 
690  proposition,  which  *seems  to  me  in- 
controvertible;  that  where  a  statute 
creates  an  offence,  and  no  mode  is  pointed 
out  for  the  prosecution  of  it,  the  ancient 
proceeding  by  indictment  or  information  is 
the  appropriate  mode,  and  the  only  mode 
that  can  be  adopted.  As  the  statute  in 
question  does  not  indicate  the  mode  of 
prosecution  when  the  case  gets  into  court, 
an  indictment  or  information  is  the  proper 
course.  At  any  rate,  the  party  should  have 
been  summoned,  and  a  jury  impaneled  to 
ascertain  the  facts  and  determine  the 
amount  of  the  fine.  In  the  case  under  con- 
sideration the  party  was  summoned,  it  is 
true;  but  by  what  authority?  The  statute 
did  not  require  it.  It  was,  I  suppose,  because 
it  was  a  constitutional  right;  and  the  same 
article  of  the  constitution  shews  that  he 
had  an  equal  right  to  a  trial  by  jury. 

It  is  said  that  the  defendant  did  not  de- 
mand a  jury.  But  where  a  man  indicted 
for  a  common  misdemeanour  does  not  ap- 
pear, his  cause  must  nevertheless  be  tried 
by  a  jury,  because  he  may  be  fined  more 
than  20  dollars,  although  he  may  be  fined 
less;  and  this  court  would  reverse  any  judg- 
ment rendered  by  an  inferior  court  in  such 
a  case  without  having  a  jury  impaneled, 
although  the  fine  were  but  one  cent,  and 
the  defendant  had  never  appeared  or  de- 
manded a  trial  by  jury.  And  why?  Be- 
cause it  was  a  right  under  the  constitution 
to  have  his  cause  so  tried.  In  this  case  one 
of  the  fines  was  S5  dollars,  and  the  slave  is 
held  in  custody  for  the  payment  of  it.  I 
can  see  no  reason  for  the  difference,  and  I 
think  there  is  none. 

But  the  defendant  in  this  case  did  appear; 
and  for  aught  that  appears  in  the  record, 
he  may  have  claimed  all  his  rights.  The 
pleadings  were  ore  tenus;  he  defended  him- 
self against  the  prosecution:  and  even  if 
he  had  not  done  so,  the   amount  of  the  fine 


being  above  20  dollars,  he  was  entitled  to  a 
trial  by  jury. 

I  think  that  a  writ  of  error   ought  to  be 
awarded  in    this    case.     Not    that  I    would 

certainly  reverse  the  judgment: 
691      *for,    always     diffident    of    my    owa 

opinions,  I  am  the  more  so  in  this 
case,  because  I  find  all  the  judges  differinf^ 
from  me.  Perhaps  my  mind  has  been  mis- 
led by  a  too  jealous  regard  for  the  trial  bj 
jury. 

Writs  of  error  denied. 


ARRESTS. 
I.  IN  CIVIL  CASES. 

Persons  Exempt  from  Arrest.— Jndfcs,  attomeyL 
witnesses,  and  suitors  are  exempt  from  arrest  in 
civil  suits  durinff  their  attendance  at  court.  Com. 
y.  Ronald,  4  Call  07;  Richards  v.  Goodson.  S  Va.  Gas. 
881. 

Lensth  of  Time  Debtor  Cwi  Be  Held  withoat  Bzecs. 
tlon.— A  debtor,  belnff  surrendered  to  the  sheriff  by 
his  special  bail,  after  Judgment  a^rainst  him  in  a 
county  court,  cannot  lesrally  be  detained  in  Jail  or 
within  the  prison  bounds,  on  a  bond  fflven  for  that 
purpose,  more  than  twenty  days  from  the  time  of 
such  surrender,  if  the  creditor,  his  avenu  or  attor- 
ney, do  not,  within  that  time,  charge  him  in  execu- 
tion in  writlnsr.    Green  y.  Garrett.  3  Munf.  UO. 

Effect  of  Escape  of  Debtor  Arrested  upon  a  Writ  ef 

Ce.  Sa.— If  a  debtor  in  custody  under  a  writ  of  «& 
aa.  be  permitted  to  escape,  the  creditor  is  entitled 
to  another  execution  against  the  debtor  as  well 
as  to  an  action  afirainst  the  sheriff  for  the  escape. 
Wlndrum  v.  Parker.  2  Lelffh  301. 

Effect  of  Discharge  of  Debtor  Arrested  upoa  a  Writ 

of  Ca.  Sa.— But  If  a  debtor,  arrested  on  a  writ  of  n. 
ta.,  is  discharged  by  order  of  the  creditor  or  Ills 
agent,  no  other  execution  can  be  had  on  the  Judg- 
ment or  decree.    Wlndrum  v.  Parker,  S  Leigh  9Si. 

11.  IN  CRIMINAL  CA5B5. 

What  Arrests  May  Be  Made  withoat  Wamuit-For 

felonies,  or  upon  reasonable  suspicion  of  felony,  and 
for  misdemeanors  committed  in  their  presence, 
constables  or  police  officers  may  arrest  the  offender 
without  a  warrant  and  take  him  before  a  magis- 
trate to  be  dealt  with  according  to  law.  But,  in  gen- 
eral, in  cases  of  misdemeanor  a  constable  or  other 
peace  officer  cannot,  any  more  than  a  private  person. 
Justify  the  arrest  of  the  offender  without  a  warrant 
when  the  offense  was  not  committed  in  his  pres- 
ence.   Muscoe  ▼.  Ck>m.,  86  Va.  44S,  10  S.  E.  Reix  SU. 

So  a  Justice  of  the  peace,  or  a  mayor  of  a  city  or 
town  having  similar  power,  may  himself  apprehend 
or  cause  to  be  apprehended,  by  word  only,  any  per- 
son committing  a  felony  or  breach  of  the  peace  In 
his  presence:  but  this  power  extends  no  further. 
In  all  other  cases  he  must  issue  his  warrant  In 
writing  to  apprehend  the  offender.  Muscoe  r.  Com.. 
86  Va.  448,  10  S.  E.  Rep.  584. 

Not  only  must  there  be  a  warrant  In  order  to  Jas- 
tlfy  an  arrest  for  a  misdemeanor  not  committed  In. 
the  presence  of  the  officer,  but,  to  Justify  the  arrest 
the  officer  must  have  the  warrant  with  htm  at  tbe 
time.    Muscoe  v.  Com.,  86  Va.  443. 10  S.  E.  Rep.  SM. 

Issuaoce  and  Bxecntlon  of  Warrant  of  Arrest— A  war- 
rant, to  arrest  a  person  of  whom  surety  for  tbe 
peace  is  demanded,  being  executed  neither  by  a 
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■worn  officer,  nor  the  person  to  whom  it  waa  di- 
rected by  the  maffitttrate.  but  by  an  Indivldaal 
selected  by  the  prosecutor,  who  erased  the  name  of 
tlie  person  appointed  by  the  mafflstrate.  and  snb- 
sUtated  that  of  the  person  selected  by  himself,  is 
thereby  rendered  altogether  illegal  and  void  as  a 
Jnstiflcation,  bntmaybe  fflven  In  evidence  in  mig- 
ration of  damages.    Wells  v.  Jackson,  8  Munf.  46& 

Although  an  escape  warrant  onffht  reflrularly  to 
show  on  its  face  that  the  person  who  issues  it,  is  a 
Justice  of  the  peace,  yet  on  a  habeoB  corpus  sued  out 
by  the  person  arrested  on  it,  if  it  is  proved  that  he  is 
a  Justice,  the  prisoner  oug'ht  not  to  be  discharged. 
Jones  V.  Timberlake,  6  Rand.  078. 

Warraot  to  Arrest  Unnamed  Persons  Is  Void.— A  war- 
rant directing  the  "associates"  of  persons  named 
to  be  arrested,  without  mentioning  the  name  of 
snch  associates,  Ls  illegal  and  void.  Wells  v.  Jack- 
son. 8  Manf.  468. 

PsHocaiaa  rUikliig  Arrest  Hay  Use  Force  Necessary 
ts  Take  the  Offender.— A  policeman  who  does  not 
nse  more  force  than  is  necessary  to  arrest  a  per- 
son who  is  engaged  in  riotous  and  disorderly  con- 
duct and  who  resists  the  arrest,  is  not  guilty  of 
an  assault  and  battery.  Mesmer  v.  Com.,  M  Oratt  976. 

Qocstloa  as  to  Legality  of  Arrest  Is  One  of  Poet.— 
The  question  as  to  what  constitutes  a  legal  arrest 
is  a  mixed  question  of  law  and  fact,  and  must  there- 
fore be  determined  by  the  Jury  upon  the  facts  of 
the  particular  case,  under  suitable  Instructions 
from  the  court  as  to  the  law.  The  court  should 
explain  to  the  Jury  what  constitutes  a  legal  arrest, 
and  then  leave  it  to  them  to  say  whether  upon  the 
evidence  before  them  the  arrest  in  question  is  legal 
or  not   Muscoe  v.  Com.,  86  Va.  448,  10  S.  E.  Rep.  534. 

KUUng  Officer  in  Resisting  illegal  Arrest— if  one, 
even  an  officer,  undertakes  to  arrest  another  unlaw- 
folly,  the  latter  may  resist  him.  He  has  no  protec- 
tion from  the  offense,  or  from  the  fact  that  the 
other  is  an  offender.  The  true  view  of  the  law 
vhen  the  mere  fact  of  an  illegal  arrest  attempted 
or  consummated,  appears,  is  that  if  the  one  suffer- 
ing it  kills  the  officer  or  other  arresting  person, 
whether  with  a  deadly  weapon  or  with  other  means, 
he  may  rely  on  the  presumption  that  his  mind  was 
beclouded  by  passion  ;  but  if  actual  malice  Is  affirm- 
atively proved  the  homicide  will  be  murder.  Brlggs 
V.  Oom.,  8B  Va.  564 ;  Muscoe  v.  Com.,  86  Va.  443, 10  S. 
£.  Bep.  584.  Thus  In  a  case  where  the  circum- 
stances did  not  Justify  an  arrest  by  the  constable 
without  a  warrant,  but  which  gave  the  accused  the 
right  to  resist  the  arrest,  it  appeared  that  the  de- 
ceased told  the  accused  he  would  arrest  him,  and 
against  his  protest  did  arrest  him.  The  accused 
Jerked  loose,  and  then  retreating  a  short  distance, 
turned  and  fired  at  the  back  of  the  deceased,  who 
was  unarmed.  It  was  held  that  the  grade  of  the 
offense  depended  on  whether  the  homicide  was 
committed  through  actual  malice,  or  through  sud- 
den passion,  which  could  only  be  ascertained  from 
the  circumstances,  and  the  Jury,  with  all  those  cir- 
cumstances before  them,  having  found  that  the 
offense  was  murder,  their  finding  should  not  be 
disturbed,  as  it  was  neither  against,  nor  without 
evidence.    Brlggs  v.  Com.,  82  Va.  664. 


Boyd  V.  The  Commonwealth. 

June,  1842. 
Lsroeajr*— indlctneiit— Bank  Notes.— indictment  for 

*See  monographic  110^0  on  "Larceny"  appended  to 
Johnson  v.  Com..  94  Oratt  566. 


larceny  of  checks,  bank  notes,  and  United  States 
treasury  notes. 

Sane— Bxamlnlng  Court— Warrant  Convening  Court- 
Sufficiency  of— Sunday.— By  warrant  dated  the  17th, 
which  is  thursday,  a  court  for  the  examination  of 
a  prisoner  charged  with  felony  Is  appointed  to  be 
held  on  the  22d,  and  is  held  accordingly;  the  court 
being  thus  held  on  the  fifth  day  after  the  date  of 
the  warrant  and  one  of  the  Intervening  days 
being  Sunday:  Held,  the  warrant  and  examina- 
tion are  sufficient 


»— Sane— Same.— Warrant  directs  a  court 
to  be  summoned  for  the  examination  of  a  prisoner 
charged  with  feloniously  stealing  "sundry  checks 
drawn  by  sundry  individuals  upon  the  Exchange 
bank  at  N.,  and  sundry  other  checks  drawn  in 
like  manner  upon  the  Farmers  bank  at  N.,  also 
treasury  notes  and  other  bank  notes,  the  whole 
of  which  checks,  treasury  notes  and  bank  notes 
amount  to  2824  dollars,  of  the  value  of  2S24  dollars, 
the  property  of  J.  S.  M.;"  record  of  examining 
court  states,  that  prisoner  was  examined  upon  a 
charge  of  feloniously  stealing  "divers  goods  and 
chattels,  the  property  of  J.  S.  M."— Hbud,  the 
warrant  and  examination  are  sufficient,  and  an 
indictment  for  the  larceny  of  divers  checks,  bank 
notes,  and  United  States  treasury  notes,  the  prop- 
erty of  J.  S.  M.,  is  well  supported  thereby. 

By  warrant  under  the  hand  and  seal  of  a 
justice  of  the  peace  for  Elizabeth  City 
county,  dated  the  17th  of  March  1842,  re- 
citing that  William  Boyd  was  that  day  com- 
mitted to  the  jail  of  the  coUnty  by  warrant 
from  the  said  justice,  for  having,  on  the 
16th  day  of  March  1842,  feloniously  taken, 
stolen  and  carried  away  from  the 
692  *hou8e  of  John  S.  Moody,  within  the 
jurisdiction  of  the  county  court, 
'^sundry  checks  drawn  by  sundry  individ- 
uals upon  the  Exchange  bank  at  Norfolk, 
and  sundry  other  checks  drawn  in  like 
manner  upon  the  Farmers  bank  at  Norfolk, 
for  sundry  other  sums  of  money,  also  treas- 
ury notes  and  other  bank  notes,  the  whole 
of  which  checks,  treasury  notes  and  bank 
notes  amount  to  the  sum  of  2324  dollars 
and  14  cents,  of  the  value  of  2324  dollars 
and  14  cents,  the  property  of  John  S. 
Moody," — the  sheriff  was  required  to  sum- 
mon the  justice  of  the  county  to  hold  a 
court,  on  the  22d  of  March  1842,  for  the  ex- 
amination of  the  fact  with  which  the  said 
William  Boyd  stood  charged. 

A  court  was  accordingly  held  on  the  22d 
of  March,  for  the  examination  of  the 
said  William  Boyd,  ** charged"  (the  rec- 
ord states)  '^with  the  felonious  stealing 
of  divers  goods  and  chattels,  the  property 
of  John  S.  Moody."  The  examining 
court  remanded  him  to  be  tried,  **for  the 
said  supposed  fact,"  before  the  circuit  su- 
perior court  of  the  county. 

In  the  circuit  superior  court,  at  April 
term  1842,  the  grand  jury  found  a  bill  of 
indictment  against  Boyd,  for  the  larceny 
of  divers  checks,  bank  notes,  and  United 
States  treasury  notes,  the  property  of  John 
S.  Moody.  The  indictment  contained 
twenty  counts.  In  several  of  them,  charg- 
ing the  larceny  of  different  checks,  the  in- 
strument was  merely  described  as  a  check 
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for  the  payment  of  a  certain  sum,  and  of 
the  value  of  that  sum.  Other  counts,  in 
addition  to  the  amount  and  value  of  the 
check,  set  forth  the  date  and  number  of  it, 
by  whom  drawn  and  in  whose  favour,  the 
particular  bank  (Exchang-e  of  Farmers 
bank  at  Norfolk)  on  which  drawn,  and, 
where  made  payable  to  order,  the  endorse- 
ment by  the  payee.  One  count  charged  the 
larceny  of  three  checks,  another  of  two, 
and  another  of  two  paper  bills  of  credit 
issued  under  the  authority  of  the  United 
States,     commonly     called    treasury 

693  notes;    the   court    in  each  of    *these 
cases  stating   the  aggregate  amount 

and  value  of  all  the  checks  or  treasury 
notes  therein  mentioned,  but  not  the  sepa- 
rate amount  or  value  of  each,  or  of  any 
one.  The  17th  count  charged  the  larceny 
of  a  promissory  note  for  the  payment,  and 
of  the  value,  of  50  dollars,  commonly  called 
a  treasury  note:  to  which  description  the 
18th  count  added,  that  the  note  was  ''made 
by  the  United  States."  The  19th  count 
differed  from  the  17th,  and  the  20th  from 
the  18th,  only  in  terming,  the  instrument 
charged  to  be  stolen  a  note,  instead  of  a 
promissory  note. 

Before  pleading,  the  prisoner  produced 
the  record  of  the  examining  court,  includ- 
ing the  warrant  for  convening  the  same, 
and  moved  the  circuit  court  to  quash  the 
indictment  for  the  following  reasons :  1.  It 
<Joe8  not  sufficiently  appear  from  the  pro- 
ceedings of  the  examining  court,  that  the 
prisoner  was  examined  according  to  law 
for  the  offence  specified  in  the  said  indict-, 
ment  or  any  count  thereof.  2.  The  court 
of  the  justice  was  held  for  the  examination 
of  the  prisoner  for  feloniously  stealing 
**diver8  goods  and  chattels,"  the  property 
of  John  S.  Moody ;  and  no  such  offence  is 
charged  in  the  indictment.  3.  There  were 
not  five  days  between  the  date  of  the  war- 
rant, and  the  day  on  which  the  court  of 
examination  was  thereby  appointed  to  be 
held,  and  was  actually  held.  In  connexion 
with  this  ground  of  the  motion  to  quash 
the  indictment,  it  was  proved  to  the  circuit 
court  that  the  I7th  of  March  1842,  the  date 
of  the  warrant,  was  thursday,  and  conse- 
quently that  a  Sunday  intervened  between 
that  day  and  the  day  of  holding  the  court 
of  examination.  4.  For  other  reasons  ap- 
parent on  the  face  of  the  indictment  and 
the  proceedings  of  the  examining  court. 

The  circuit  court  overruled  the  motion  to 
quash     the   indictment,    and   the   prisoner 
excepted,  setting  forth  in  his  bill  of  excep- 
tions the  warrant  for  convening  the  court 
of  examination,  the    proceedings    of 

694  that  court,  and  *the   grounds    of  his 
motion   as  above  detailed.     He  then 

moved  to  quash  the  17th,  18th,  19th  and 
20th  counts  of  the  indictment;  which  mo- 
tion was  also  overruled.  Whereupon  he 
pleaded  not  guilty,  and  a  jury  being  im- 
panelled for  the  trial,  found  him  "guilty 
of  the  charges  preferred  against  him  in  the 
indictment,"  and  ascertained  the  term  of 
his  imprisonment  in  the  penitentiary  to  be 
two    years.      The   circuit    court    rendered 


judgment  accordingly.  And  now  he  ap- 
plied by  petition  to  this  court  for  a  writ  of 
error  to  the  judgment. 

R.  H.  Armistead,  for  the  petitioner,  re- 
lied upon  the  second  and  third  grounds 
above  assigned  for  quashing  the  indict- 
ment. He  adverted  to  the  terms  of  the  act 
1  Rev.  Code,  ch.  169,  i  1,  p.  598,  providing 
that  the  day  to  be  appointed  in  the  war- 
rant, for  holding  the  court  of  examination, 
shall  be  *'not  less  than  five  nor  more  than 
ten  days  after  the  date  thereof;"  and 
suggested  that  the  court,  in  Thompson  v. 
Commonwealth,  2  Va.  Cas.  135,  must  have 
overlooked  the   language  of  the  enactment 

On  the  question  whether  an  intervening 
Sunday  is  to  be  reckoned  in  the  computa- 
tion of  the  five  d?ys,  he  referred  to  the 
cases  cited  in  Tate's  Dig.,  2d  edi.,  p.  250, 
note  4. 

PER  CURIAM.     Writ  of  error  denied. 


695  *The  Commonwealth  v.  Scott. 

Jane,  1842. 

Cottnterfeltlaflr*—ladlctnent— Sufficiency  vf.— An  In- 
dictment on  the  statute  of  18S1-5,  ch.  66,  chargiof 
that  the  prisoner  did  knowingly  have  in  his  cos- 
tody,  without  lawful  authority  or  excuse,  "one  die 
or  instramenr'  for  the  purpose  of  producing  and 
impressing-  the  stamp  and  similitude  of  the  car- 
rent  silver  coin  called  a  half  dollar,  (no  f  ortber 
describing  the  die  or  instrument)  is  Insufficient 

In  the  circuit  superior  court  of  Ohio 
county,  at  October  term  1841,  an  indict- 
ment  was  found  against  Thomas  Scott, 
charging  that  he,  on  &c.  at  &c.  **one  die 
or  instrument  for  the  purpose  of  making, 
producing  and  impressing  the  figure, 
stamp,  resemblance  and  similitude  of  the 
lawful  silver  coin  current  within  this  coin- 
monwealth,  called  a  half  dollar,  did  falsely, 
feloniously,  without  lawful  authority  and 
without  lawful  excuse,  knowingly  have  in 
his  custody  and  possession,  against  the  form 
of  the  act  of  the  general  assembly,"  &c. 
The  indictment  was  founded  upon  the  stat- 
ute of  March  10,  1835,  Acts  of  1834-5, 

696  ch.  66,  p.  47.*    After  a  verdict  •finding 
the  prisoner  guilty,  and  aacertainiog 

*See  monographic  note  on  "Forsrery  and  Connter- 
f eiiinff**  appended  to  Coleman  v.  Com..  2S  Gratt  886. 
and  monoirraphic  note  on  "Indictments.  Informa- 
tions an^  Presentments'*  appended  to  Boyle  v.  Com.. 
14  Gratt.  674. 

*"If  any  person  or  persons,  without  lawful  author- 
ity, such  as  is  hereinafter  mentioned,  shall  enfrave, 
cut,  etch,  scrape,  or  by  any  other  art,  means 
or  device  make,  or  shall  canse  or  procure  to  ht 
engraved  &c.  or  shall  knowingly  aid  or  assist  In  Xht 
enflrravinGT  &c.  in  or  upon  any  plate  of  copper,  brass, 
steel,  iron,  pewter,  or  upon  any  other  metal  or 
mixture  of  metal,  or  upon  wood  or  other  material, 
or  any  plate  whatsoever,  for  the  purpose  of  pro- 
duciuGT  a  print  or  impression  of  all  or  any  part  or 
parts  of  any  bank  note  &c.  or  of  any  coin  carrent 
within  this  commonwealth,  whether  made  carrent 
by  law  or  usage,  or  shall  use  any  such  plate  so  en- 
graved &c.  or  shall  use  any  other  instrument  or  coo- 
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the  term  of  his  imprisonment  in  the  pen- 
itentiary to  be  five  years,  he  moved  the 
court  to  arrest  the  judgment,  because  of 
the  insufficiency  of  the  indictment;  and 
the  court,  with  his  assent,  adjourned  to 
this  court  the  question,  Ought  the  judg- 
ment to  be  arrested  for  insufficiency  of  the 
indictment? 

PER  CURIAM.  The  judgment  ought  to 
be  arrested  for  the  insufficiency  of  the  in- 
dictment. 


The  Commonwealth  v.  Dabnay.* 

Jane,  1842. 

CrtaUMl  Law— WltnesMst—Accomplloe— Right  to  Pmr- 

don— Tboaph  a  partlceps  criminls.  called  as  a 
witness  for  the  commonwealtli  on  the  trial  of  his 
accomplice,  voluntarily  give  evidence,  and  fally, 
candidly  and  impartially  disclose  all  the  circum- 
stances attending  the  transaction,  as  well  those 
wbich  involve  his  own  ffuiltas  those  which  involve 
the  ffnllt  of  others,  he  will  yet  have  no  risrht  to  a 
pardon  for  his  own  srullt.  and  therefore  no  risrht  to 
demand  a  continuance  of  his  cause  until  he  can 
have  an  opportunity  to  apply  to  the  executive  for 
sach  pardon. 

Case  adjourned  from  the  circuit  superior 
court  for  the  county  of  Henrico  and  city  of 
Richmond. 

William  B.  Dabney,  late  the  first  teller 
of  the  bank  of  Virginia,  was  indicted  In 
the  said  circuit  court,  upon  the  statute  of 
February  24,  1820  (Suppl.  to  Rev.  Code, 
ch.  223,  i  2,  p.  278 f,  for  felony  in  embez- 
zling and  fraudulently  converting  to  his 
own  use  4000  dollars  of  the  money  and  bank 
notes  of  the  bank,  placed  under  his  care 
and  management  by  virtue  of  his  office 
aforesaid.  Having  been  admitted  to  bail, 
he  appeared  in  court  at  May  term  1842  in 
discharge  of  his  recognizance ;  and  the  at- 
torney S^r  the  commonwealth  desiring  to 
put  him  on  trial  on  the  said  indict- 
697  ment,  he  moved  *the  court  to  post- 
pone the  trial,  in  order  that  he  might 
have  an  opportunity,  at  the  proper  time,  to 

trivance.  for  the  maklnflr  or  printinflr  any  such  npte 
Ac  or  any  such  current  coin,  or  If  any  person  or 
penoiks  shall,  without  lawful  authority  as  aforesaid 
and  without  lawful  excuse,  knowingly  have  in  his, 
her  or  their  custody  any  such  plate  or  instrument, 
every  person  so  offending  in  any  of  the  cases  afore- 
said, and  heinfir  thereof  convicted  accordiufir  to  law, 
6ball  be  adjudged  a  felon,  and,  if  a  free  person,  shalj 
'be  panished  by  confinement  in  the  public  jail  and 
penitentiary  for  not  less  than  five  nor  more  than 
twenty  years."— Note  in  Or^nal  Edition. 

*Por  ■onographlc  noto  on  Pardons,  see  end  of  case. 

Kriminal  Law— WltneMos— Approvers.— In  Oliver 
V.  Com..  77  Va,  »2,  the  court  said:  "The  Eufirlish  doc- 
trines relating  to  the  admission  of  approvers  seem 
never  to  have  become  incorporated  into  the  laws  of 
tbls  state,  and  the  ancient  practice  in  Enfirland, 
wbich  was  confined  to  capital  cases,  has  been  lonsr 
disused.  4  Bl.  Comm.  890  ;  1  Bishop  on  Crim.  Pro- 
cedure, sec.  1072  et  S€Q.;  Dabney* a  Case,  1  Rob.  Jiep. 
•a" 

^e  foot-note  to  Byrd  v.  Ck>m.,  2  Va.  Cas.  490. 


apply  to  the  executive  for  a  pardon,  being 
advised  that  such  application  could  not 
properly  be  made  to  the  executive  until 
certain  indictments  depending  in  the  same 
court  against  Benjamin  W.  Green  were 
finally  disposed  of.  The  record  sent  to  the 
general  court  contained  the  following  state- 
ment of  the  grounds  upon  which  this  mo- 
tion was  made. 

While  the   prisoner  acted  as  first  teller  of 
the  bank  of  Virginia,  during  the  years  1838, 

1839,  and  1840,  a  defalcation  to  a  large 
amount,  between  500,000  and  600,000  dol- 
lars, had  taken  place  in  his  department  of 
the  bank,  and  the  prisoner  apprehending 
prosecution  for  the  default  had  left  his  sit- 
uation in  the  bank  on  the day  of  April 

1840,  and  fled  from  the  commonwealth  to 
places  beyond  the  limits  of  the  United 
States,  leaving  his  wife  and  children  at 
their  residence  in  Richmond.  Having 
borne  a  high  character  for  integrity  during 
his  whole  life,  and  having  seen  a  publica- 
tion in  the  Richmond  Whig,  written  a  few 
days  after  his  flight,  and  purporting  to 
have  been  made  by  his  friends  and  connex- 
ions, inviting  him  to  return,  to  surrender 
himself  to  the  law,  and  to  make  a  full  dis- 
closure of  all  the  circumstances  attending 
the  default,  and  approving  that  advice,  he 
resolved  to  follow  it,  and  thereupon  wrote 
to  John  H.  Pleasants  the  editor  of  the 
Whig,  from  Lewiston  in  the  state  of  New 
York,  a  letter  dated  the  27th  of  April  1840, 
indicating  that  intention.  About  the  same 
time  a  letter  was  written  to  the  prisoner 
by  John  Brockenbrough  the  president  of 
the  bank  of  Virginia,  urging  his  return, 
recommending  a  full  and  fair  'disclosure 
of  all  the  transactions  connected  with  the 
default,  and  suggesting  that  such  a  course 
would  lead  to  favour  towards  him.  This 
letter,  accompanied  by  one  from  John 
Wight  to  the  prisoner,  strongly  advising 
the    same    course,    was    despatched    by    a 

special  messenger,  R.  C.  Williamson, 
698      *and    delivered    to    the    prisoner     at 

Lewiston  in  New  York.*  Whereupon 
the  prisoner  immediately  and  voluntarily 
returned  with  Williamson  to  Richmond, 
went  before  the  officers  of  the  bank,  volun- 
tarily explained  to  them  the  transactions 
connected  with  the  default,  and  surrendered 
himself  to  the  officers  of  the  law.  He  was 
thereupon  arrested,  and  gave  bail  to  appear 
before  the  mayor  of  the  city    of  Richmond, 

to  undergo  his  examination  on  the day 

of  May.  He  accordingly  appeared,  but  the 
examination  was  postponed  from  time  to 
time,  and  his  recognizances  renewed,  until 
the  17th  of  June  1840,  when  he  underwent 
his  examination  before  the  mayor,  and  was 
committed  for  trial  before  the  magistrates 
of  the  city  at  a  called  couit  to  be  held  on 
the  22d  of  June,  for  his  examination,  first, 
on  the  charge  of  embezzling  and  fraudu- 
lently   converting   to    his    own  use,  while 

*The  three  letters  above  mentioned  were  inserted 
in  the  record,  but  it  is  considered  unnecessary  to 
introduce  them  in  this  report— Note  in  Original 
Edition. 
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teller  of  the  bank,  the  money  and  bank 
notes  belonging  to  the  bank  and  entrusted 
to  his  keeping;  secondly,  for  permitting 
Benjamin  W.  Green  fraudulently  to  em- 
bezzle and  convert  to  his  use  the  money 
and  bank  notes  of  the  bank ;  and  thirdly, 
for  stealing  the  money  and  bank  notes  of 
the  bank.  The  prisoner  was  accordingly 
brought  before  the  called  court,  and  that 
court,  having  heard  the  evidence,  remanded 
him  for  trial  before  the  circuit  court  upon 
the  first  two  charges,  and  a  nolle  prosequi 
was  entered  by  the  attorney  for  the  com- 
monwealth, by  the  advice  of  the  court,  as 
to  the  third  charge,  that  is,  the  charge  of 
larceny. 

Before    the     prisoner   returned    to  Rich- 
mond   as    aforesaid,    an     examination    of 
the   first   teller's  vault  and  drawers  at  the 
bank    had   ascertained   the   amount   of  the 
deficiency  of  tlie  money    of  the   bank   en- 
trusted to  the   prisoner,  and  that  checks  of 
B.    W.    Green    and    others,    to  an  amount 
nearly  equal    to  the   amount  of   said   defi- 
ciency, were  found  in  the    said  vault 
699      and  drawers ;  and  the  said  *Ben jamin 
W.    Green   had   been  arrested  upon  a 
charge    of   felony,    as  the    party   who  had 
fraudulently   and  feloniously  obtained  and 
converted    to  his  own  use   the  greater  part 
of  the  money  and  notes  aforesaid,  and  was 
under.,  trial   for   these    charges   before    an 
examining  court  for  the  city  of  Richmond, 
during  the  period  that  Dabney's  examina- 
tion was  postponed  from  time   to   time  as 
aforesaid  before  the  mayor.     Upon  this  ex- 
amination  of    Green,    Dabney   was  called 
upon    as  a^  witness  to  give  evidence  on  the 
part  of  the  commonwealth.     Before  he  was 
sworn,  he  was  informed  by   the   court,    at 
the  request  of  the  attorney  for  the  common- 
wealth,   that  he  was  not  t>ound  to  give  any 
evidence  in  that  case  that  would  criminate 
himself,     and    that    if    he    did   give     evi- 
dence, he  must  do  so  without  any    expecta- 
tion of  favour  or  that  he   would  thereupon 
acquire  any  right  to  pardon.     The  prisoner 
thereupon  declared  he  had  been  advised  by 
his  counsel,  that  though  he  was  not   bound 
to  give  evidence  in  the  cause,  yet  if  he  did 
give  it,  he  should  tell  the  whole  truth ;  and 
he  was  willing  to  give  evidence  and  to  tell 
the    whole   truth,    whether  it  involved  his 
own    guilt  or  the  guilt  of  others.     He  was 
thereupon  sworn  as  a   witness  to   give  evi- 
dence on  behalf  of  the  commonwealth,  and 
gave  evidence  in  detail  as  to  all  the  circum- 
stances which  had  come  to   his   knowledge 
touching    the   default   aforesaid,    from  the 
period  when  an  overdraft  of  Green  &  Mer- 
rill had  been  made  known  to  him  about  the 
day  of  October  1838,    till  the  said  Dab- 
ney finally  left  the  bank  on  the day  of 

April  1840.  Among  other  things,  he  gave 
evidence  in  much  detail  of  a  great  variety 
of  occasions  on  which  he  had  permitted  B. 
W.  Green  to  withdraw  from  the  bank,  upon 
checks  which  were  not  good,  and  which 
both  he  (Dabney)  and  Green  knew  were  not 
good,  first  smaller  and  afterwards  much 
larger  sums  of  money,  till  Green's  over- 
draft amounted   to    the    whole    sum    defi- 


cient,   except     about    4900   dollars.     That 
Green's  first    overdrafts    were   made 
700      *  without    Dabney' a   knowledge,   and 
were    afterwards  concealed   by  him 
under  the  supposition  that   they  had  arisen' 
from  the  mistake  of  an  absent  oflScer,  and 
would    be    explained    when    he  returned  to, 
the  bank.     That  Green's  earlier  overdrafti 
made  with  Dabney 's  knowledge  were  made; 
under  a  promise  by  Green,  and  an  expecta- 
tion by  Dabney,  that  they   would   be  soon 
returned:  that  all  Green's  overdrafts  made 
with  Dabney's  knowledge  were  made  under 
strong  assurances  that   they   should  be  re- 
paid ;  and  towards    the    latter   part  of  the 
overdrawing,  he  repeatedly  assured  Dabney 
that  the  repayment  should   be  secured  by  a 
lien  on  property,   and  made  some   progress 
in  preparing  the  securities.     Dabney  testi- 
fied that  in  relation  to  these  overdrafts  per- 
mitted by  him  to  Green,  he  had  no  interest 
whatever,    no  part  of  them  being  intended 
from  him  or  for  his  use:  that  he  never  re- 
ceived from  Green  any  consideration  what- 
soever for  the  indulgence :  that  it  is  true  he 
received    from    him    some  small    presents, 
but  never  regarded   them   as  given  in  con- 
sideration of  services  rendered:  and   that 
when    he    had    been    ruined    by    the   long 
course  of    indulgence  in   favour  of  Green, 
and    found    himself    obliged   to   leave  the 
bank,  he  informed  Green  that  he  had  noth- 
ing to  pay  a  debt    which    he   owed   to  bis 
two  sisters,  of  about  1000  dollars  each,  and 
that  Green  promised  him  he  would  transfer 
to  each  of  his  sisters  te^  shares  of  the  stock 
of  the  Dover  coal  mining  company,    which 
he  afterwards  did  accordingly,  though  they 
have  since  surrendered  it,  after  they  knew 
the  source  from   w^ich  it  came.     As  to  the 
sum  of  4000  dollars  mentioned   in   this  in- 
dictment,   Dabney    testified,    that  holding: 
certain  valid  securities  which    he   had  ob- 
tained from  the  sale  of  his  farm,  on  which 
he  expected  to  raise  money  enough  to  serve 
his  immediate  demands,  but  having  t>een 
disappointed    in  the   efforts  which   he  had 
made  for  that   purpose,    and    being  afraid 
to    remain    longer  in    Richmond    lest  his 

default  should  be  discovered  before  he 
701      left  *it,  he  took  out  of  his  department 

of  the  bank,  of  the  money  entrusted 
to  his  care,  about  the  sum  of  4000  dollars 
in  bank  notes  and  specie,  and  left  at  the 
same  time  in  the  place  of  it  the  valid  se- 
curities aforesaid,  to  a  greater  amount  than 
the  money  so  taken,  duly  endorsed  by  him, 
with  the  intent  that  the  bank  should  take 
possession  of  them,  collect  them,  and 
Indemnify  itself  for  the  money  so  taken. 
(These  securities  have  been  since  actually 
collected,  and  the  money  received,  by  the 
bank.)  The  money  so  taken  bj  Dabney 
wan  intended  to  be  applied  to  his  own  use. 
And  as  to  the  sum  of  900  dollars,  the 
residue  of  the  sum  of  4900  dollars  referred 
to  in  the  preceding  part  of  this  statement, 
Dabney  testified  that  it  arose  from  a  check 
drawn  by  the  mother  bank  at  Richmond  on 
the  branch  bank  at  Lynchburg,  by  mistake 
for  1000  dollars,  when  it  should  have  been 
drawn  for  100  dollars. 
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When  Dabney  was  remanded  for  trial  be- 
fore the  circuit  court,  the  called  court  re- 
fused him  bail.  But  upon  a  writ  of  habeas 
corpus  returnable  to  the  general  court,  and 
Qpon  proof  of  the  facts  herein  before  stated, 
that  court  admitted  him  to  bail.*  He  has 
since  been  on  bail  from  time  to  time  until 
the  present  time.,  and  has  uniformly  ap- 
peared in  discharg-e  of  his  recognizance. 
He  has  been  indicted  upon  six  indictments 
in  this  court,  viz.  that  which  has  this  day 
been  called  for  trial,  and  five  others ;  to  all 
of  which  he  is  now  willing  to  admit  upon 
the  record  the  facts  such  as  he  has  testified 
to  them,  and  he  does  so  admit  them. 

Benjamin  W.  Green  was  also  indicted 
npon  23  indictments,  for  imputed  offences 
in  obtaining  the  money  aforesaid,  which  he 
had  been  permitted  by  Dabney  to  draw  out 
of  the  bank.  On  one  of  them  he  was  tried 
at  the  last  fall  term  of  this  court,  upon 
which  trial  Dabney  was  called  on  behalf  of 
the  commonwealth  to  give  evidence,  and 
after  a  charge  in  relation  to  his  tes- 
702  timony  'similar  to  that  given  by  the 
called  court  on  his  examination  as  a 
witness  there,  did  give  evidence  substan- 
tially similar  to  that  which  was  given  by 
him  before  the  examining  court.  Upon 
that  trial  Green  was  acquitted,  and  he  was 
afterwards  admitted  to  bail  by  the  general 
coart.t  AH  the  rest  of  the  indictments 
against  Green  yet  remain  undisposed   of. 

The  prisoner  proposes  to  shew  to  this 
court,  that  his  evidence  before  Green's  called 
court,  where  he  was  examined  and  cross- 
examined  for  about  a  fortnight,  was  full, 
impartial,  and  perfectly  satisfactory  both 
to  the  court  and  to  the  attorney  for  the 
commonwealth  prosecuting  there:  and 
when  it  shall  be  proper  for  him  to  present 
his  case  before  the  executive,  he  will  ask 
this  court,  and  the  attorney  for  the  com- 
monwealth here,  to  certify  their  opinions  of 
the  fulness,  the  fairness,  the  integrity  and 
the  impartiality  of  his  testimony  here. 

Whereupon  the  arguments  of  counsel  on 
behalf  of  the  prisoner  and  of  the  common- 
wealth having  been  heard,  and  the  court 
being  of  opinion  that  the  questions  of  law 
upon  which  this  motion  turns  are  novel 
and  difficult,  doth,  with  the  consent  of  the 
prisoner,  adjourn  this  case  to  the  general 
court,  and  ask  their  opinion  upon  the  fol- 
lowing questions: 

1.  If  a  particeps  criminis,  on  the  trial  of 
one  of  the  parties  to  the  crime,  called  as  a 
witness  on  the  part  of  the  commonwealth, 
voluntarily  give  evidence,  and  fully,  can- 
didly and  impartially  disclose  all  the  cir- 
cumstances attending  the  transaction,  as 
well  those  which  involve  his  own  guilt  as 
those  which  involve  the  guilt  of  others, 
will  he  have  an  equitable  title,  or  any  title, 
to  pardon  for  his  own  guilt,  and  will  he 
have  a  right  to  demand  from  this  court  a 
continuance  of  his  cause  until  he  can  have 
a  fair  opportunity  to  apply  to  the  executive 
for  that  pardon? 

*At  June  term  1840. 

"^At  December  term  1841.    See  Qreen  ▼.  Common- 
wealth. 11  LeiGTta  8T7.~Note  In  Original  Edition. 


703  *2.  Is  the  english  law,  such  as  it  is 
expounded  by    the    twelve  judges  of 

England  in  the  case  of  The  king  v.  Rudd 
(reported  in  Cowper  p.  332,  and  Leach's 
C.  Li.  p.  115),  law  in  Virginia? 

3.  \Vhen  an  accomplice  is  examined  as  a 
witness  on  behalf  of  the  commonwealth 
against  a  particeps  criminis,  and  in  the 
course  of  a  full  and  fair  narrative  of  his 
evidence,  and  as  an  appropriate  explana- 
tion thereof,  he  discloses  a  felony  committed 
by  himself  in  which  the  prisoner  has  not 
participated,  such  for  example  as  may  be 
the  embezzling  of  4000  dollars  here  charged 
upon  Dabney,  in  which  he  does  not  allege 
that  Green  had  any  participatioq,  has  the 
witness  so  disclosing  a  felony  any  equitable 
claim  to  pardon  under  the  law  of  England, 
or  the  law  of  this  state?  or  any  claim  to 
have  his  trial  postponed  in  order  that  he 
may  apply  for  a  pardon? 

4.  What  judgment  should  be  rendered  on 
the  motion  now  submitted?  Ought  the  case 
to  be  continued  until  after  the  other  indict- 
ments against  Green  are  disposed  of,  or  until 
the  attorney  prosecuting  fox  the  common- 
wealth shall  dismiss  Dabney  as  a  witness, 
or  until  the  prisoner  shall  have  an  oppor- 
tunity to  apply  to  the  executive  for  a  pardon 
prior  to  the  trial  of  Green  upon  the  other 
indictments?  or  ought  the  motion  to  be 
overruled? 

The  cause  was  argued  here  by  the  attorney 
general  for  the  commonwealth,  and  John- 
son, Scott  and  Stanard  for  the  accused. 

LEIGH,  J.  The  counsel  for  Dabney  in 
this  court  have  contended  that  according 
to  Rudd's  case,  1  Leach's  Cro.  Ca.  115,  an 
accomplice,  who  has  been  received  by  the 
court  to  give  evidence  against  his  associ- 
ates, and  who  has  fully  and  fairly  given 
testimony  against  them,  has  a  right  to  the 
recommendation  of  the  court  to  the  mercy 
of  the  executive,  and  a  right  to  the  pardon 
of  the  executive. 

704  *In  the  case  above  referred  to,  lord 
Mansfield  uses  this  language — **  There 

is,  besides,  a  practice  which  does  not  give 
a  legal  right ;  ^nd  that  is,  where  an  accom- 
plice, having  made  a  full  and  fair  confes- 
sion of  the  whole  truth,  is  in  consequence 
thereof  admitted  as  a  witness  for  the 
crown,  and  his  evidence  is  afterwards  made 
use  of  to  convict  the  other  offenders.  If  in 
that  case  he  acts  fairly  and  openly  and 
discovers  the  whole  truth,  though  he  is  not 
entitled  of  right  to  a  pardon,  yet  the  usage, 
the  lenity  and  the  practice  of  the  court  is 
to  stop  the  prosecution  against  him,  he 
having  an  equitable  title  to  the  recommen- 
dation of  the  court  to  the  king's  mercy.*' 
By  this  opinion  the  right  to  the  pardon  is 
denied  to  be  a  legal  right,  and  is  said  to 
be  a  mere  equitable  one.  It  would  seem 
then,  that  even  in  England  this  right  to 
the  recommendation  of  the  court  can  hardly 
be  said  to  be  a  right  secured  by  the  com- 
mon law,  but  is  a  mere  favour  which  the 
crown  had  determined  to  extend  to  accom- 
plices. And  we  are  the  more  inclined  to 
consider  this  the  correct  view  of  the  ques- 
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tion,  as  thU  doctrine  of  the  right  of  an  ac- 
complice to  the  recommendation  of  the 
court  is  to  be  found  in  none  of  the  older 
writers  on  the  common  law.  If  this  be  the 
correct  opinion,  then  this  right  of  an  ac- 
complice never  was  introduced  into  the 
laws  of  this  state. 

But  if  it  were  established  that  this  right 
of  an  accomplice  was  a  part  of  the  common 
law,  we  should  still  be  of  opinion  that  it 
never  was  a  part  of  the  law  of  this  state: 
for  no  accomplice  can,  according  to  the 
constitution  of  our  courts,  be  so  received  to 
give  evidence  as  to  entitle  him  to  this 
right  of  pardon.  According  to  the  author- 
ities, he  must  make  a  full  confession  of  the 
whole  truth.  And  according  to  the  same 
authorities,  neither  the  committing  justice 
nor  the  prosecutor,  nor  even  the  attorney 
general,  can  so  receive  him ;  the  power  to 
receive  him  being  given  to  the  court  alone. 
In  England  the  accused  is  always  ex- 

705  amiued   by  *the  committing    magis- 
trate,   who  reduces  this  examination 

to  writing,  together  with  the  testimony  of 
the  witnesses.  In  this  examination  an 
accomplice  may  make  a  full  and  fair  con- 
fession of  the  whole  truth,  before  a  person 
authorized  to  receive  it.  But  in  this  state 
the  accused  is  never  examined,  and  we  do 
not  see  in  what  manner  this  previous  con- 
fession of  the  whole  truth  is  to  be  made. 
The  committine  magistrate  and  the  prose- 
cutor are  unauthorized  by  any  law  to  take 
it;  nor  has  thexourt  any  such  authority. 
But  admitting  that  the  court  has  the  right, 
where  and  in  what  manner  is  the  confes- 
sion to  be  made?  Is  the  judge  to  go  to  the 
jail,  or  to  send  for  the  accomplice  to  his 
private  room,  and  receive  his  confession  in 
secret?  This  would  be  contrary  to  our 
practice,  which  has  always  been  to  admin- 
ister justice  openly  and  in  public.  Or  is 
the  accomplice  to  be  brought  into  court 
to  make  his  full  confession  openly  and 
publicly?  This  would  be  unjust  to  him: 
for  the  court  may  not  receive  him  as  a 
witness,  and  his  confession  in  open  court, 
perhaps  in  the  presence  of  those  who  may 
afterwards  be  called  upon  to  try  him, 
might  greatly  prejudice  his  case.  It  would 
therefore  seem  that  no  mode  is  provided  by 
our  laws,  in  which  the  full  confession,  re- 
quired of  an  accomplice  by  the  practice  of 
the  courts  in  England  before  he  will  be 
permitted  to  give  evidence  against  his  as- 
sociates, can  be  made.  But  if  this  difficulty 
were  removed,  no  mode  is  pointed  out  by 
our  laws,  for  procuring  the  testimony  to 
enable  the  court  to  determine  whether  the 
accomplice  ought  or  ought  not  to  be  re- 
ceived as  a  witness.  According  to  the  au- 
thorities cited,  the  admission  in  England  of 
an  accomplice  to  give  evidence  puts  it  in 
his  power  to  entitle  himself  to  a  pardon. 
The  permission,  then,  to  give  testimony  is 
in  effect  the  grant  of  the  pardon.  And 
surely  the  court  ought  to  have  all  the  evi- 
dence in  the  case,  as  well  in  respect  to  the 
accomplice  as  his  associates,  to  enable 

706  it    to    decide    whether    it  *would    be 
proper,  in  the  particular  case,  to  exer- 


cise  the  power  of  pardoning:  otherwise  it 
would    often    happen    that   the  most  guilty 
would  secure  his  pardon,  simply  by  giving 
evidence    against  others  who  had  been   led 
into   guilt   by   the  .witness   himself.     It  is 
probable  that  in  England  all  the  evidence 
is  before  the  court,  which    may    thna  have 
the  means  of  ascertaining  the  propriety  of 
receiving  the  accomplice  as  a  witness.     3nt 
in  this  state,  according  to  our  present  mode 
of  proceeding,  the   evidence    never   is   and 
never  can  be  before  the  court.    Therefore,  if 
the  right  of  an  accomplice  to  a  pardon  were 
fully  established   in    England,    we    should 
yet  deny  that  the  same   right  existed  here. 
We  think,  too,    that   the   legislature^    by 
enacting  that   '^approvers  shall  never  be 
admitted  in  any  case  whatsoever,"  (1  Rev. 
Code,  ch.  16^,  |  59,  p.  614,)  has  manifested 
its  disapprobation  of  holding  out  impanity 
to  an  accomplice,  as  an  inducement  to  him 
to  become  a  witness  against  his  associates. 
Indeed,  some  of  the  judges  are  of  opinion 
that  this  law  prohibits  the  offering  of  any 
such   indemnity    to    an    accomplice.      But 
others   of  them   think  that  the  conditional 
right  to  pardon  now  contended  for  would  not 
have  been  taken  away  by  that  law,  if  such 
right   had  existed  at  the  time  of  the  enact- 
ment.    A  majority  of  the  court,    however, 
are   of  opinion  that    the    act    in    question 
evinces  the   legislative   disapprobation  of 
the  principle  now   contended  for  in  behalf 
of  the  accomplice.     What  was  the  objection 
to  permitting    an  accomplice  to  become  aa 
approver?    Certainly,  that  thereby  he  might 
be   tempted  to  screen    himself   by    giving 
false  testimony  against  others.     The  right 
to  pardon    now  insisted  on    holds  out  the 
same    sort  of  temptation,   though  in  a  less 
objectionable  manner.     And  as  the  legisla- 
ture has   manifested  its  disapprobation  of 
holding  out  such  a  temptation   in  case  the 
witness    appeared  in    the   character  of  an 
approver,  we  think  it  may  fairly  be  inferred 

that  it  would  equally  disapprove  of 
707      ^holding  out   a   temptation  of  a  like 

kind  where  the  witness  appeared  in 
the  character  of  an  accomplice.  We  think, 
too,  that  the  act  which  prohibits  the  using 
against  any  person  facts  stated  by  him  in 
his  examination  as  a^  witness  aguinst  an- 
other, furnishes  some  evidence,  though 
perhaps  not  very  strong  evidence,  that  the 
legislature  did  not,  at  the  passage  of  that 
act,  regard  the  right,  now  contended  for 
in  behalf  of  the  accomplice,  as  existing 
under  our  law.  And  we  are  of  opinion 
that  our  law  acknowledges  no  such  right 
We  are  the  better  satisfied  with  this  opin* 
ion,  from  the  fact  that  the  right  has  been 
established  by  no  decision  in  our  courts; 
and  also  from  the  fact  that  it  has,  as  we 
firmly  believe,  ne^er  before  been  asserted 
or  even  heard  of  in  our  courts.  Indeed,  we 
regard  Byrd's  case,  2  Va.  Cas.  490,  as  a 
pretty  strong  authority  against  the  sap- 
posed  right.  We  willingly  admit  that  the 
point  directly  decided  in  that  case  was, 
that  an  accomplice  is  a  competent  witness. 
But  the  opinion  declares  also,  that  the  ac- 
complice  is  not  exonerated   from  punish* 
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aient ;  that  he  is  not  entitled  to  a  pardon 
in  case  he  sncceed  in  convicting^  a  fellow 
prisoner,  nor  is  he  subjected  to  punishment 
lo  consequence  of  his  failure;  that  in 
lioth  cases  his  acquittal  or  conviction  will 
idepend  upon  the  evidence  adduced  on  his 
own  trial.  We  cannot  believe  that  this 
broad  denial  of  an  exoneration  from  pun- 
ishment, and  of  the  right  to  pardon,  would 
have  been  thus  unconditionally  stated,  if 
the  court  had  not  been  satisfied  that  the 
fight  now  asserted  had  no  existence ;  es- 
pecially as  Rudd's  case  appears  to  have 
tieen  before  the  court.  It  is  the  daily  prac- 
tice to  receive  accomplices  as  witnesses ; 
In  many  instances  they  have  been  put  upon 
their  trial  after  giving  evidence  against 
their  associates,  and  in  some  instances 
they  have  been  convicted :  yet  in  no  one 
Instance  have  counsel  claimed,  or  the  court 
extended  to  the  witness,  the  right  now  as- 
serted. How  is  this  to  be  accounted 
706  for?  Not  from  *ignorance  in  the  pro- 
fession, (for  Rudd's  case  has  been  for 
a  long  time  generally  known,)  but  from 
the  universal  opinion  of  the  bench  and  bar 
that  no  such  right  existed.  And  we  can- 
not readily  admit  that  the  whole  profession 
has  been,  for  such  a  length  of  time,  in  er- 
xot  in  respect  to  a  question  which  so  fre- 
quently required  their  consideration. 

It  is  said,  that  policy  requires  that  this 
Tight  should  be  secured  to  accomplices. 
We  doubt  this.  We  readily  admit  that  ac- 
complices would  more  frequently  consent 
to  give  testimony  against  their  associates, 
if  by  doing  so  they  would  secure  a  pardon 
for  themselves.  But  even  now,  when  the 
right  claimed  for  them  is  denied,  they  are 
not  very  often  believed  by  juries ;  and  we 
think  that  if  the  right  claimed  were  ad- 
mitted, they  would  rarely  be  credited  at  all. 
We  have  not  considered,  and  we  mean  to 
express  no  opinion  whatever  on  the  gen- 
eral power  of  the  courts  of  this  common- 
wealth to  recommend  persons  accused  to 
the  mercy  of  the  executive.  All  we  mean 
to  say  is,  that  an  accomplice  has  no  right 
to  demand  such  a  recommendation,  merely 
because  he  has  given  evidence  on  the  part 
of  the  commonwealth,  fully,  candidly  and 
impartially. 

DUNCAN,  J.  The  majority  of  the  court 
not  resting  its  decision  on  the  same  precise 
grounds  on  which  some  of  the  judges  are 
inclined  to  place  it,  I  shall  very  briefly  as- 
sign the  grounds  of  my  opinion. 

^  The  point  on  which  all  the  questions  ad- 
journed in  this  case  turn,  is,  whether  an 
accomplice,  who  gives  testimony  against 
his  associates  fairly  and  openly,  has  a 
right  to  demand  from  the  court  in  which 
he  is  tried  for  the  same  offence,  a  recom- 
mendation to  the  executive  for  a  pardon  ; 
and  whether  the  doctrine  of  the  english 
courts  upon  this  subject,    as   expounded  in 

Rudd's  case,  is  in  force  in  this  state. 
709         *Rudd»s   case  was    decided  in  1775, 

and  it  was  there  for  the  first  time  dis- 
tinctly adjudged,  that  an  accomplice  giv- 
;  ing  testimony  fully  and   fairly  against  his 


associates  in  crime  has  an  equitable  right 
to  a  pardon,  and  that  the  court  will  recom- 
mend him  to  mercy,  and  will  stay  the  pro- 
ceedings against  him  to  enable  him  to  apply 
for  a  pardon.  The  doctrine,  as  settled  in 
Rudd's  case,  undoubtedly  sprang  out  of  the 
ancient  law  of  approvement,  and  was  merely 
a  modification  thereof.  That  law,  as  it 
anciently  existed,  had,  long  before  the  deci- 
sion of  Rudd's  case,  become  obsolete.  Sir 
Matthew  Hale,  a  century  before,  had  stated 
(2  Hale's  P.  C.  226),  that  **the  admitting 
of  approvers  had  long  been  disused."  But 
in  his  time  accomplices  were  admitted  as 
witnesses,  and  it  became  a  part  of  the  pol- 
icy of  that  country,  in  order  to  aid  in  dis- 
covery and  punishment  of  crimes,  to 
encourage  accomplices  fo  give  evidence 
against  their  fellows,  by  holding  out  to 
them  the  promise  of  a  pardon  if  they  made 
full  and  fair  disclosures ;  and  the  english 
courts,  in  furtherance  of  this  policy,  so 
moulded  the  common  law  doctrine  of  ap- 
provement, as  to  get  rid  of  some  of  the  ob- 
jectionable features  of  the  law  as  anciently 
practised  and  understood,  and  at  the  same 
time  to  carry  out  the  public  policy.  Such 
seems  to  me  to  have  been  the  foundation  of 
the  decision  in  Rudd's  case. 

Thus  the  law  stood  in  England,  and  of 
course  in  the  colonies,  until  the  revolution. 
Soon  thereafter,  in  1789,  the  legislature  of 
Virginia,  with  a  knowledge  that  the  an- 
cient law  of  approvement  had  been  obsolete 
for  more  than  a  century,  and  with  a  knowl- 
edge of  its  modification  by  the  english 
courts  in  Rudd's  case,  passed  a  statute  de- 
claring that  ^'approvers  shall  never  be 
admitted  in  any  case  whatsoever."  Now, 
as  the  ancient  law  of  approvers,  as  tech- 
nically understood,  had  long  been  obsolete, 
there  was  no  necessity  for  the  legislature 
to  repeal  it;  but  as  Rudd's  case  had 
710  been  but  recently  ^decided,  modify- 
ing the  law  of  approvement,  it  is 
clear  to  my  mind  that  the  legislature  had  a 
sepecial  view  to  that  modification  of  it  by 
the  english  courts ;  and  this  seems  to  me  to 
be  the  more  probable,  from  the  fact  that 
the  reason  assigned  by  sir  Matthew  Hale 
for  the  law  of  approvement  as  anciently 
practised  having  become  obsolete,  applied 
with  almost  equal  strength  to  the  modifica- 
tion of  the  rule  as  settled  in  Rudd*s  case. 
The  reason  assigned  by  him  is,  that  **more 
mischief  hath  come  to  good  men  by  these 
kinds  of  approvements,  by  false  accusation 
of  desperate  villains,  than  benefit  to  the 
public  by  the  discovery  and  convicting  of 
real  offenders.*'  The  only  difference  be- 
tween the  ancient  law  of  approvement  and 
its  modern  modification  is,  that  in  the 
former  the  approver  must  confess  his  crime, 
and  if  he  fails  to  effect  a  conviction  of  his 
confederate,  he  is  to  be  punished,  but  if 
there  is  a  conviction,  then  he  is  entitled 
to  a  pardon  unconditionally.  The  modern 
doctrine  does  not  require  that  the  accom- 
plice shall  confess  his  guilt,  or  that  his 
associate  shall  be  convicted ;  but  if  he  gives 
his  testimony  fully  and  fairly,  the  court  is 
pledged    to  recommend,  and   the  executive 
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to  grant,  a  pardon.  Can  there  be  anj 
material  difference  in  the  degree  of  evil  that 
i^ould  be  likely  to  arise  **to  good  men  by 
false  accusations  of  desperate  vi  llains?' '  In 
either  case,  the  price  held  out  to  the  accom- 
plice for  his  evidence  is  a  pardon  for  his 
own  crime:  in  either  case,  he  is  an  ap- 
prover. So,  I  infer,  the  legislature  sup- 
posed. And  such  was  undoubtedly  the 
interpretation  by  the  courts  of  the  country, 
of  the  statute  passed  in  1789,  abrogating 
approvements;  as  is  proved  by  the  opinion 
of  the  elder  judge  Tucker,^  contained  in  a 
note  to  4  Tucker's  Blackstone  p.  331.  This 
able  jurist  states  expressly,  that  the  Vir- 
ginian statute  repealing  the  law  of  ap- 
provement was  understood  to  exclude  the 
adoption  of  the  principle  settled  by  the 
english    courts   in    Rudd's    case;  although 

he  seems  to  regret    that   accomplices 
711      *in  this  county  were  not  placed  upon 

the  footing  of  accomplices  in  England. 
And  I  think  it  may  be  fairly  inferred  that 
the  suggestion  of  judge  Tucker,  in  his 
note  referred  to,  gave  rise  to  the  passage  of 
the  subsequent  statute  of  1811,  1  Rev.  Code, 
ch.  131,  i  6,  p.  517,  in  which  the  legislature 
(for  the  purpose,  no  doubt,  of  holding  out 
to  accomplices  an  inducement  to  give  evi- 
dence against  their  associates)  provided 
that  the  testimony  of  a  witness  should  not 
be  used  as  evidence  in  any  trial  against 
himself.  If  the  law  of  approvement,  as 
modified  in  Rudd*s  case,  were  in  force,  then 
it  became  unnecessary  to  hold  out  to  ac- 
complices any  such  inducements  as  were 
held  out  by  the  statute  of  1811 ;  for  the 
principle  of  Rudd'^s  case  placed  them  in  a 
better  situation ;  they  became  entitled  to  a 
pardon  under  the  implied  faith  of  the  gov- 
ernment, whilst  under  the  statute  they 
might  be  tried  and  convicted  without  any 
claim  to  pardon.  And  we  find  that  the 
general  court,  in  Byrd's  case,  decided  in 
1826,  expressly  say  (although  in  this  re- 
spect the  opinion  was  obiter)  that  the  ac- 
complice who  gives  evidence  against  his 
associates  is  not  entitled  to  a  pardon.  In 
New  York,  it  is  true,  it  has  been  decided  in 
Whipple's  case,  9  Cowen  707,  that  the  law 
of  England  as  settled  in  Rudd's  case  was 
the  law  of  that  state :  and  under  different 
circumstances  that  decision  ought  to  have 
great  weight  here.  But  in  New  York  there 
was  no  statute  such  as  that  passed  in 
Virginia  in  1789,  abrogating  approvements, 
nor  any  such  as  that  passed  in  1811.  The 
reason  assigned  by  the  court  of  New  York 
in  Whipple's  case,  while  it  was  in  strict 
conformity  with  the  principles  of  the  com- 
mon law  of  approvements  as  modified  by 
the  english  courts  in  Rudd's  case,  is 
wholly  inapplicable  to  this  state. 

I  am  of  opinion,  therefore,  that  although 
the  judge  who  shall  try  the  prisoner  in  this 
case  may  recommend  him  to  the  executive 
for  a  pardon,  it  is  not    his   official   duty  to 

do  so ;  that  it  is  only  an  act  of  favour, 
712      which  *the  judge,    the  jury,    or  any 

person  may  extend.  I  am  of  opinion, 
also,  that  the  court  ought  not  to  continue 
the  prisoner's  case,  merely  to  enable  him  to 
apply  for  a  pardon. 
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DOUGLASS  and  NICHOLAS.  J.,  dii- 
sen  ted  from  both  the  foregoing  opinioas, 
and  from  the  judgment  of  the  court,  which 
was  as  follows — 

This  court  is  of  opinion,  and  doth  decide* 

First,  That  if  a  particepa  criminis,  oo 
the  trial  of  one  of  the  parties  to  the  crime, 
called  as  a  witness  on  the  part  of  the  com- 
monwealth, voluntarily  give  evidence,  and 
fully,  candidly  and  impartially  disclose  all 
the  circumstances  attending  the  transac- 
tion, as  well  those  which  involve  his  own 
guilt  as  those  which  involve  the  gruilt  of 
others,  he  will  yet  have  no  right,  which  a 
court  of  law  will  recognize,  to  a  pardon  for 
his  own  guilt,  and  therefore  he  will  have 
no  right  to  demand  from  the  court  a  con- 
tinuance of  his  cause,  until  he  can  have  as 
opportunity  to  apply  to  the  execntive  for 
such  pardon. 

Secondly,  That  the  court  ought  in  this 
case  to  overrule  the  motion. 


PARDONS. 

I.  What  PardoninfiT  Power  Inclades. 
H.  Conditional  Pardons. 

III.  Effect  of  Pardon. 

IV.  The  Doctrine  of  Approvers. 
V.  Plea  of  Pardon. 

I.  WHAT  PARDONING  POWER  INCLUDES. 

Nature  and  Effect  of  Power.— By  the  constltntion  of 
Virginia,  the  governor  Is  empowered  to  c^rant  rc' 
prieves  and  pardons  afler  conviction,  except  when  Uie 
prosecution  has  been  carried  on  by  the  house  of 
delegates,  and  to  remit  fines  and  penalties  In  such 
cases  and  under  snch  rnles  and  reffulations  as  may 
be  prescribed  by  law.  He  is  also  empowered  to  re- 
move political  disabilities  consequent  upon  coc- 
yiction  for  offences,  and  to  commnte  capital 
punishment  Va.  Const,  art  4,  sec.  5;  Edwards  t. 
Com.,  78  Va.  39. 

So  in  West  Virfiflnla,  power  to  reprieve  Is  rested 
in  the  governor  by  the  constitution.  In  all  cases  of 
felony,  where  the  necessity  therefor  exists.  Hels 
sole  judere  of  such  necessity,  and  his  conclusions 
are  not  reviewable  by  the  courts,  but  are  bindlor 
on  the  other  departments  of  the  ffovernment   State 

V.  Hawk.  47  W.  Va.  484.  84  S.  E.  Rep.  918.    See  art  7. 
sec.  11,  W.  Va.  Const. 

Qovemor  May  Pardon  before  Prisoner  Is  5eateaoed. 
— Thouffh  the  Virflrlnia  constltntion  provides  Uiat 
the  ff  over  nor  shall  have  power  to  pardon  onlr 
after  conviction,  it  has  been  held  that  the  ffovemor 
has  authority  to  pardon  a  person  convicted  of  a 
felony  by  the  verdict  of  a  jury,  before  sentence  Is 
passed  upon  him  by  the  court  Blair  v.  Com..  S 
Oratt  850. 

Qovernor  Ha^  No  Power  to  Commate  Exoeirt  la  Cspl> 
Ul  Cose.— In  Virginia  the  ffovemor  can  only  com- 
mute the  punishment  in  capital  cases.  But  In  a 
case,  other  than  a  capital  case,  in  which  the  warrant 
of  the  governor  spoke  as  commutlnfir  the  punish- 
ment, it  was  held  that,  as  it  substituted  a  less  for 
a  greater  punishment,  and  was  Intended  to  be 
done,  and  was  done,  with  the  consent  of  the  pris* 
oner,  it  would  be  considered  a  pardon,  and  not  a 
commutation  of  the  punishment  Lee  v.  Mnrpby. 
22  Gi'att  789. 

Where  Person  is  Pined  and  imprisoned  the  Rae  Can- 
not Be  Remitted.— Where  a  person  is  convicted  of  a 
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misdemeanor  and  a  fine  is  imposed  npon  taim,  and 
Hie  court  sentences  bim  to  be  imprisoned  until  ttie 
line  Is  paid,  tbe  ffovernor  has  no  authority  to  remit 
the  fine,  thoufirh  he  may  remit  the  imprisonment. 
Wilkerson  v.  Allan,  23  Gratt  10. 

Pardon  Qranted  by  LcirlsUture.— In  Com.  v.  Caton, 
4  Call  5,  the  supreme  court  held  void  a  resolution 
adopted  by  the  state  senate,  but  not  concurred  in  by 
the  lower  house,  whereby  a  pardon  was  souffht  to 
he  granted  to  certain  parties  convicted  of  treason. 

■ 

II.  CONDITIONAL  PARDONS. 

Tbe  firovemor  has  authority  under  the  constitu- 
tion to  ffrant  a  conditional  pardon  to  a  prisoner 
convicted  of  a  felony.  But  the  condition  annexed 
to  the  pardon  must  not  be  impossible,  Immoral  or 
Illegal;  but  it  may,  with  the  consent  of  the  pris- 
oner, be  any  punishment  recognized  by  statute,  or 
hr  the  common  law  as  enforced  in  this  state.  Lee 
V,  Hnrphy.  22  Gratt.  789.  See  also.  Com.  v.  Fowler. 
4  Call  85;  Ball  v.  Com.,  8  Leiffh  730. 

IIL  BPPECT  OP  PARDON. 

Relieves  of  Punishment  and  Consequences  of  Convlc- 

Itoo.— The  governor's  pardon  relieves  the  offender 
'not  only  cf  the  punishment  annexed  to  the  offense 
whereof  he  was  convicted,  but  of  all  penalties  and 
consequences,  including  the  additional  punishment 
Imposable,  not  by  reason  of  the  sentence  for  the 
second  offense  alone,  but  in  consequence  of  that 
•entence  and  the  sentence  in  the  former  case. 
There  is,  however,  this  limitation  to  the  rule:  it 
does  not  remove  political  disabilities  ffrowluff  out 
of  bis  conviction  and  sentence,  nor  does  it  restore 
an  office  forfeited,  or  rights  become  vested  in  others 
by  reason  of  the  conviction  and  sentence.  Edwards 
V  Com..  78  Va.  39.  See  Puryear  v.  Com..  88  Va.  61.  1 
S.  E.  Rep.  512. 

Dimnctlon  between  Pardon  and  Acquittal.— The  dis- 
tinction between  a  pardon  and  an  acquittal  is  that 
a  pardon  dLscbarsres  from  punishment  only,  while 
an  acquittal  discharg-es  from  ffuUt  Ball  v.  Com..  8 
Leigh  7S6. 

Does  Not  Release  Prisoner  from  Liability  for  Costs.— 
Where,  previous  to  obtaining  a  pardon,  a  prisoner 
i»  liable  for  the  costs  incurred  in  prosecution,  the 
mere  grant  of  the  pardon  by  the  grovemor  does  not 
release  him  from  liability  for  these  costs.  Ang-lea 
T.  Com.,  10  Gratt.  flWV. 

For  Participating  In  Rebellion.— A  pardon  granted 
by  the  lederal  firovernment  to  rebels,  restores  the 
parties  to  the  rigrhts  and  privilegres  held  or  derived 
from  it  only.  Hence  the  fact  that  an  attorney,  who 
participated  in  the  rebellion,  has  been  pardoned  by 
the  federal  government,  does  not  entitle  him  to  be 
admitted  to  practice  his  profession  In  the  state 
courts  without  complying  with  the  terms  of  the  act 
In  relation  thereto.    Bx  parte  Hunter,  2  W.  Va.  122. 

Where  one  person  has  a  right  of  action  against 
another  for  trespass  committed  during  the  rebel- 
lion, and  the  latter  is  pardoned  by  the  federal  gov- 
ernment for  participating  in  the  rebellion,  this  does 
not  bar  tbe  former's  right  6f  action.  Hedges  v. 
Price,  2  W.  Va.  192. 

So  where  a  party  is  sued  for  false  arrest  and  im- 
prisonment, committed  by  him  during  the  war.  and 
while  he  was  in  the  service  of  a  so-called  confederate 
state,  a  pardon  granted  to  him  by  the  president  of 
the  United  States,  granting  amnesty  for  all  offenses 
committed  by  him,  arising  from  participation  in  the 
rebellion,  is  not  proper  or  competent  evidence. 
Caperton  v.  Martin,  4  W.  Va.  188;  Caperton  v.  Bow- 
ler. 4  W.  Va.  178. 


IV.  THE  DOCTRINE  OF  APPROVERS. 


The  English  doctrine  relating  to  the  admission  of 
approvers  seems  never  to  have  been  incorporated 
into  the  law  of  this  state.  And  though  a  particep* 
crlmifUs,  called  as  a  witness  for  the  commonwealth 
on  the  trial  of  his  accomplice,  voluntarily  gives 
evidence,  and  fully,  candidly  and  impartially  dis- 
closes all  the  circumstances  attending  the  transac- 
tion, as  well  those  which  involve  his  own  guilt  as 
those  which  involve  the  guilt  of  others,  he  will  yet 
have  no  right  to  a  pardon  for  his  own  guilt.  Com. 
V.  Dabney.  1  Rob.  696;  Oliver  v.  Com.,  77  Va.  590. 

V.  PLEA  OF  PARDON. 

The  plea  of  pardon  may  be  made  after  conviction 
in  response  to  the  question  whether  the  accused 
has  anything  to  say  why  sentence  should  not  be 
pronounced.    Blair  v.  Com.,  25  Gratt.  850. 


713        *Phalcn  v.  The  Commonwealth.* 

June.  1842. 
Lotteries -Privilege     of    Conducting— Constitutional 
Lawt— Obligation  of  Contracts.— On  the  30th  of  Jan- 
uary 1829,  a  statute  is  passed  appointing  commis- 
sioners   to  superintend    the   raising  by  way  of 
lottery  the  sum  of  80,000  dollars,  to  be  paid  to  the 
president  and  directors  of  a  turnpike  company  for 
the  improvement  and  repair  of  their  road,  and 
authorizing  the  commissioners  to  contract  with 
some  proper  person  for  managing  and  conducting 
the  lottery.    The  turnpike  company,  relying  on 
the  benefit  of  the  statute,  contract  debts  for  the 
erection  and  completion  of  their  road,  expecting 
and  intending  to  raise  money  for  the  payment 
thereof  by  a  lottery;  such  debts  being  contracted 
prior  to  the  26th  of  February  1884,  on  which  day  a 
statute  is  passed  enacting  that  it  shall  not  be  law- 
ful to  draw  any  lottery  within  the  commonwealth, 
or  to  sell  any  ticket  in  a   lottery  to  be  drawn 
therein,  after  the  ist  of  January  1887,  but  provid- 
ing that  nothing  in  the  statute  contained  shall  in- 
terfere  with  contracts   already  made    for  the 
drawing  of  lotteries  to  extend  beyond  the  1st  of 
January  1887,  or  with  contracts  to  be  thereafter 
made,  under  existing  laws,  for  the  drawing  of 
lotteries  not  to  extend  beyond  the  1st  of  January 
1840.    On  the  11th  of  March  1894,  a  statute  Is  passed 
appointing  two  persons  commissioners,  in  place 
of  two  of  the  commissioners  appointed  by  the  act 
of  January  1829   (who   had   resigned),  to  carry 
into  effect  the  last  mentioned  act.    No  contract 
for  the  drawing  of  the  lottery  is  made  by  the 
commissioners  until  the  I9th  of  December  1839, 
when  they  make  a  contract  for  that  purpose  with 
J.  P.  who,  after  the  Ist  of  January  1840.   sells  a 
ticket  in   the  lottery,   which  is  proposed  to  be 
drawn  within  the  commonwealth.    On  presents 
ment  against  J.  P.  for  selling  the  ticket.  Held, 
1.  The  act  of  February  1834  did  not  impair  the 
obligation  of  any  contract,  expressly  or  impliedly 
made  by  the  commonwealth  with   the  turnpike 
company,  nor  contravene  any  right  of  private 
property   vested  in  the  company.    2.  The  act  of 
March  1834  appointing  new  commissioners,  had 
not  the  effect  of  exempting  the  lottery  authorized 
by  the  act  of  January  1829,  from  the  operation  of 
the  act  of  February  1884. 

*For  monographic  note  on  Lotteries,  see  end  of  case. 

tSee  monographic  note  on  "Constitutional  Law" 
appended  to  Com.  v.  Adcock,  8  Gratt  661. 
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A  presentment  was  made  in  the  circuit 
superior  court  for  the  county  of  Henrico 
and  city  of  Richmond,  at  October  term  1840, 
against  James  Phalen,  charging  that  he, 
since  the  1st  of  January  1837,  to  wit,  on  the 
1st  of  June  1840,  at  the  city^  aforesaid, 

714  unlawfully  did  sell   and  *cause  to    be 
sold    one    certain    lottery   ticket  in  a 

certain  lottery  to  be  drawn  in  this  common- 
wealth, to  wit,  in  a  lottery  called  Alexandria 
and    Fauquier    turnpike    lottery,   and  then 

and  there  advertised  to  be  drawn  at , 

the  said  lottery  not  being  a  lottery  author- 
ized to  be  drawn  by  any  contract  made 
with  this  commonwealth  prior  to  the  25th 
day  of  February  1834,  or  by  any  contract 
made  since  in  pursuance  of  any  law  of  this 
commonwealth  passed  prior  to  the  said  25th 
of  February  1834,  the  drawing  of  which 
lottery  was  not  to  extend  by  virtue  of  said 
last  mentioned  contract  beyond  the  1st  day 
of  January  1840;  contrary  to  the  act  of  as- 
sembly in  such  case  made.  The  defendant 
pleaded  not  guilty,  and  the  jury  impaneled 
for  the  trial  returned  special  verdict,  in 
which  the  following^  facts  were  found. 

In  November  1828,  the  president  and  di- 
rectors of  the  Fauquier  and  Alexandria 
turnpike  road  presented  a  petition  to  the 
legislature,  calling  their  attention  to  the 
importance  of  that  road  to  the  public,  and 
to  the  fact  that  the  state  had  an  interest 
in  it;  stating  that  the  directors  and  a  few 
of  the  stockholders,  upon  their  own  respon- 
sibility, had  raised  money  by  which  the 
road  was  then  in  excellent  condition,  except 
about  three  miles,  which  required  much  re- 
pair; and  for  that  object,  and  the  repay- 
ment of  the  money  borrowed,  praying  the 
passage  of  a  law  authorizing  a  lottery  to 
raise  the  sum  of  30,000  dollars. 

In  consequence  of  this  petition,  a  law 
was  passed  on  the  30th  of  January  1829, 
(Acts  of  1828-9,  ch.  101,  p.  99,)  by  the 
first  section  whereof  it  was  enacted  **that 
Hugh  Smith,  Jacob  Morgan,  John  Loyd, 
William  Dean  and  Jacob  Douglass  be  and 
they  are  hereby  appointed  commissioners, 
whose  duty  it  shall  be  to  superintend  the 
raising,  by  way  of  lottery  or  lotteries,  the 
sum  of  thirty  thousand  dollars,  for  the  pur- 
pose of  improving  the  Fauquier  and  Alex- 
andria turnpike  road."  The  2d  section 
enacted  ^ 'that  the  said  commissioners, 

715  or   a   majority  *of  them,  shall  be  and 
they  are  hereby  authorized  to  contract 

and  agree  with  some  fit  and  proper  person 
or  persons  for  managing  and  conducting 
the  said  lottery  or  lotteries."  And  the  4th 
section  enacted  ''that  the  sum  hereby  au- 
thorized to  be  raised  by  the  said  lottery  or 
lotteries,  so  soon  as  the  whole  or  any  part 
thereof  shall  be  received  by  the  said  com- 
missioners, shall  be  paid  over  to  the  presi- 
dent and  directors  of  the  said  Fauquier  and 
Alexandria  turnpike  road  company,  and  by 
them  appropriated  in  the  improvement  and 
repair  of  the  said  road. ' ' 

By  an  act  passed  the  25th  of  February 
1834,  (Acts  of  1833-4,  ch.  69,  p.  81,)  it  was 
enacted,  "That  it  shall  not  be  lawful  for 
any    person   or   persons  to  draw  or  cause  to 


be  drawn  any   lottery    or  lotteries,   or 
scheme  or  schemes  in   any   lottery,    withiii 
this  commonwealth,  after   the    first  day  ol 
January  eighteen  hundred  and  thirty-seveot 
or  to  sell  or  cause   to   be   sold   any   lottery 
ticket,  or  part  of  any  lottery  ticket,  in  anf 
lottery    to   be   drawn   therein.     And  if  an^ 
person  or  persons  shall,    after  that  day,  s^ 
up  or  draw,  or  cause  to  be  set  up  or  drawn, 
at  any  place  within  the  limits   of  this  com* 
monwealth,    any   lottery  whatsoever,  evciy 
person    concerned   directly  or  indirectly  i* 
a    manager   or   conductor   of    such    lottery 
shall  be  liable  to  a  fine,  at  the  discretion  of 
a  jury,  of  not  less  than  one  hundred  dollan 
nor    more    than    one    thousand   dollars  for 
each  offence;  and   every    person    who  shaft 
be  concerned  directly   or   indirectly   in  set- 
ting up  or  drawing  any  lotter3'  in  any  other 
character  than  as  a  manager  or    conductor 
thereof,  shall  be  liable  to  a  fine   of  not  lesi; 
than    twenty    dollars    nor    more    than   oni 
hundred  dollars  for  each  offence,  at  the  di»-' 
cretion  of  a  jury.     And  if  any  person  shall,! 
after  the  period  aforesaid,    sell   any  lottery 
ticket  or  any  part    or  share  thereof,  either; 
in  person  or  by  proxy,  or  shall  act  as  agents 
attorney   or    proxy   in  making  sale  of  any 
lottery  ticket,  or  any  part  or  share  thereof,, 
in  any  such  lottery,    he   shall  forfeit 
716      and  *pay  for   every   such  offence  the 
sum  of  twenty  dollars.     And  the  ser*- 
eral  penalties   in  this  act   provided  shall  be; 
recovered  by  action   of  debt,    presentment, . 
indictment   or  information   in  any  court  of' 
record   having    jurisdiction   of  the  offence, 
one  half  to  the  informer  or  person  who  may 
sue    for  the  same,  and  the  other  half  to  the 
commonwealth.      Provided,    that    nothinif 
herein  contained  shall  be   construed  to  ex- 
tend to  or  interfere  with   contracts    already 
made  for  the  drawing  of   any  lottery  or  lot- 
teries,   the  drawing   whereof,  by  the  provi- 
sions of  such   contract,    shall    extend   to  a 
period  beyond  the  said  first  day  of  January 
eighteen    hundred   and  thirty-seven:    And 
provided  also,  that  nothing  herein  contained 
shall  be  construed   to  extend  to  or  interfere 
with  any  contract   which   may  hereafter  be 
made  under   and  by  virtue   of  any  existing 
law  authorizing  the  same,  for   the  drawing' 
of  any  lottery   the   drawirg   whereof  shall 
not  extend    beyond  the  first  day  of  Janaaiy 
eighteen  hundred  and  forty." 

By  an  act  passed  the  11th  of  March  1834, 
(Acts  of  1833-4,  ch.  137,  p.  171,)  it  was  en- 
acted (jl  1),  ''that  William  L.  Hodgson  and 
Bernard  Hooe  be  and  they  are  hereby  ap- 
pointed commissioners,  instead  of  Hn^h 
Smith  and  John  L/oyd,  resigned,  to  carry 
into  effect  the  act  passed  on  the  thirtieth 
day  of  January  eighteen  hundred  and 
twenty-nine,  'to  authorize  the  raising  by 
way  of  lottery  a  sum  of  money  for  improv- 
ing the  Fauquier  and  Alexandria  turnpike 
road.'  "  And  (J  2),  "That  whenever  tnj 
vacancy  or  vacancies  shall  hereafter  occnr 
in  the  commissioners  appointed  for  the 
purpose  aforesaid,  by  death,  resignation, 
or  refusal  to  act,  the  same  shall  be  filled 
by  the  executive  of  this  commonwealth." 

The  Fauquier   and    Alexandria    turnpike 
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company,  relying  upon  the  benefit  and  ad- 

I    vantages   of   the   act   of  January  1829,  did, 
prior  to  the  25th   of   February   1834,    enter 
into  contracts  and  incur  debts  for  the  erec- 
tion and  completion  of  their  road,  ex- 

''    717      pecting  and    intending    to  ^raise    by 
a  lottery,    for   the    payment    thereof, 

I  the  money  authorized  by  the  said  act  of 
1829.  And  the  commissioners  of  the  said 
company  did,  under  the  acts  of  1829  and 
March  1834,  for  the  purposes  specified  in 
the  act  of  1829,  enter  into  a  contract  with 
the  said  James  Phalen  and  a  certain  Fran- 
cis Morris  on  the  19th  of  December  1839, 
whereby,  after  reciting  the  provisions  of 
the  said  act  of  1829,  it  was  witnessed  that 
the  said  commissioners,  parties  of  the  first 
part,  in  consideration  of  the  sums  of  money 

•  thereinafter  agreed  to  be  paid  to  them  by 
the  said  Phalen  and  Morris,  parties  of  the 
second  part,  did  appoint  .the  said  parties  of 
the  second  part  the  sole  and  exclusive  man- 
agers and  conductors  of  the  lotteries  afore- 
said, and  did  covenant  and  agree  that  such 
appointment  should  not  be  revoked  by 
them  or  any  of  them,  and  that  the 
sole  and  exclusive  right  of  drawing  the 
said  lottery  or  lotteries,  so  far  as 
the  parties  of  the  first  part  were  by 
the  law  aforesaid  authorized  to  contract 
for  the  same,  should  be  and  remain  vested 
in  the  parties  of  the  second  part,  until  the 
payments  thereinafter  stipulated  to  be  made 
by  them  should  amount  to  the  sum  of  30,000 
dollars  authorized  to  be  made  by  the  said 
act;  to  be  used  and  exercised  by  the  parties 
of  the  second  part,  by  drawing  so  many 
lotteries  as  they  might  think  proper,  under 
snch  scheme  or  schemes  as  they  might  de- 
vise. And  the  parties  of  the  second  part 
agreed  to  take  on  themselves  the  manage- 
ment of  the  lottery  and  lotteries  aforesaid, 
and  to  pay  to  the  parties  of  the  first  part, 
as  the  consideration  of  the  said  contract  or 
agency,  the  sum  of  1500  dollars  per  annum, 
to  be  computed  from  the  2d  of  December 
1839,  and  in  that  proportion  for  any  part  of 
a  year.  It  was  further  agreed.  That  if, 
daring  the  then  session  of  the  general  as- 
sembly, an  act  should  be  procured  exempting 
the  lottery  and  lotteries  authorized  by  the 
act  of  1829  from  the  operation  of  the  act 
of  February  25,  1834,  the  parties  of  the 
718  second  part  would  pay  to  the  ^parties 
of  the  first  part  an  additional  com- 
pensation at  the  rate  of  1000  dollars  per 
anaum,  the  payment  of  the  said  additional 
sum  to  date  from  the  passage  of  such  act. 
That  whereas  the  constitutionality  of  the 
act  of  February  25,  1834  had  been  doubted, 
the  parties  of  the  second  part,  in  case  po 
act  should  be  passed  during  the  then  ses- 
sion of  the  general  assembly,  exempting 
the  lotteries  authorized  by  the  act  of  1829 
from  the  operation  of  the  act  of  1834, 
would,  at  their  own  proper  expense,  use 
all  ways  and  means  which  might  be  ex- 
pedient and  necessary,  to  have  settled  and 
determined  the  constitutionality  of  the  last 
mentioned  act,  and  would,  by  appeal,  or  in 
such  other  way  as  should  be  legal  and  nec- 
essary, obtain  on  that  point   the   sentence, 


judgment  or  decree  of  the  highest  legal 
tribunals  of  the  state  of  Virginia  and  of 
the  United  States,  to  which  the  question 
could  be  taken.  That  if,  before  a  final  de- 
cision of  the  said  question  should  be  ob- 
tained, and  after  the  end  of  the  then  session 
of  the  general  assembly,  an  act  of  that  as- 
sembly should  be  procured  suspending  the 
operation  of  the  act  of  February  1834  in  re- 
gard to  the  lottery  and  lotteries  aforesaid, 
the  parties  of  the  second  part  would,  in 
lieu  of  the  payments  before  provided,  pay 
to  the  parties  of  the  first  part,  during  the 
period  of  such  suspension,  the  sum  of  2000 
dollars  per  annum,  and  at  that  rate  for 
any  portion  of  a  year,  to  date  from  the  pas- 
sage of  such  act ;  till  which  time,  the  pay- 
ments before  agreed  on  were  to  be  made. 
That  the  pa^'ments  aforesaid,  and  all  rights 
and  powers  of  the  parties  of  the  second  part 
to  continue  to  act  under  the  contract,  or  to 
draw  any  lottery  or  lotteries  under  the 
same,  should  cease  as  soon  as,  from  the 
payments  to  be  made  under  the  foregoing 
provisions,  the  parties  of  the  first  part 
should  have  received  the  said  sum  of  30,000 
dollars.  That  if,  by  any  legal  proceedings, 
the  parties  of  the  second  part  should  be 
prevented  from  drawing  the  lottery  or  lot- 
teries aforesaid,  then  the  payments 
719  before 'stipulated  to  be  made  by  them 
should  cease  and  determine  during  the 
time  they  should  be  so  prevented,  and  their 
liability  to  make  any  such  payments  should 
only  recommence  on  the  decision  of  the 
highest  judicial  tribunal  to  which  the  ques- 
tion could  be  taken,  that  the  act  of  Feb- 
ruary 1834  is  unconstitutional,  or  on  the 
removal  of  such  legal  impediments.* 

The  defendant  James  Phalen  was,  at 
the  time  of  the  presentment  against  him, 
one  of  the  managers  of  the  said  lottery  au- 
thorized by  the  aforesaid  acts  of  January 
1829  and  March  1834 ;  and  under  the  said 
acts,  and  by  virtue  of  the  said  contract, 
acting  fur  the  said  James  Phalen  and  Fran- 
cis Morris,  he  sold  the  ticket  in  the  present- 
ment mentioned,  at  the  city  of  Richmond 
and  within  the  jurisdiction  of  this  court. 
The  said  lottery  was  to  be  drawn  in  the 
commonwealth  of  Virginia. 

If,  upon  the  foregoing  state  of  facts,  the 
law  should  be  for  the  commonwealth,  then 
the  jury  found  the  defendant  guilty;  but  if 
the  law  should  be  for  the  defendant,  then 
they  found  him  not  guilty. 

The  matters  of  law  arising  upon  the 
special  verdict  being  argued,  the  circuit 
court  held  that  the  law  was  for  the  com- 
monwealth, and  rendered  judgment  that  the 
defendant  forfeit  and  pay  to  the  common- 
wealth 20  dollars,  and  that  he  pay  the  costs 
of  the  prosecution.  A  writ  of  error  to  the 
judgment  was  awarded  by  this  court,  upon 
a  petition  of  the  defendant  alleging  that  the 
same  was  erroneous  for  the   reasons  foUow- 

*Tlie  petitiou  to  the  legislature,  the  several  acts 
of  assembly,  and  tlie  contract  for  drawinir  tbe 
lottery,  mentioned  in  this  report,  were  fally  set 
forth  in  haec  verba  in  the  special  verdict.— Note  in 
Original  Edition. 
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ing:  1.  Because  the  act  of  February  1834 
does  not  profess  to  repeal,  and  does  not  re- 
peal, the  act  of  January  1829  which  con- 
ferred the  rig^ht  to  draw  the  lottery,  and 
therefore  the  petitioner  had  lawful  authority 
to  sell  the  lottery  ticket  in  the  present- 
ment     mentioned.      2.  Because     the 

720  *act  of  March  1834  is   to   be  regarded 
as  reenacting  the  law  of  January  1829, 

and  being  posterior  in  date  to  the  law  of 
February  1834,  if  there  beany  inconsistency 
between  the  two  laws,  the  posterior  must 
prevail.  3.  Because  the  right  to  draw  the 
lottery,  conferred  by  the  act  of  January 
1829,  was  a  valuable  franchise  and  vested 
right,  which  it  was  not  competent  to  the 
legislature  to  revoke ;  therefore  if  the  act  of 
February  1834  is  to  be  regarded  as  revoking 
the  right,  it  is  unconstitutional  and  void, 
and  whether  it  be  so  regarded  or  not,  the 
petitioner  ought  to  have  been  acquitted. 

The  cause  was  argued  here  by  Lyons, 
Stanard  and  Robinson  for  the  plaintiff  in 
error,  and  Scott  and  Brooke  for  the  com- 
monwealth. 

SUMMERS,  J.,  delivered  the  opinion  of 
the  majority  of  the  court. — This  cause  has 
been  fully  and  ably  discussed,  and  under 
other  circumstances  the  judges  would  have 
adverted  more  fully  to  the  reasonings  and 
illustrations  which  have  been  submitted  to 
them,  and  to  the  authorities  to  which  their 
consideration  has  been  directed.  The  time 
necessarily  occupied  in  a  careful  examina- 
tion of  the  leading  principles  relied  on, 
has,  however,  left  them  but  a  limited  space 
for  embodying  their  decision,  with  some  of 
the  prominent  considerations  by  which  they 
have  been  governed;  and  they  therefore 
content  themselves  with  shortly  announcing 
the  conclusions  at  which  they  have  arrived 
after  a  very  careful  examination  of  the 
whole  case. 

The  Fauquier  and  Alexandria  turnpike 
company,  even  with  the  aid  of  the  govern- 
ment subscription  to  their  capital,  found 
their  road  incomplete,  and  their  resources 
inadequate  to  the  repayment  of  money  bor- 
rowed and  expended  in  the  construction  of 
the  work;  and  in  the  winter  of  1828-9  ap- 
plied to  the  general  assembly  for  permission 
to  raise    30,000   dollars    by  a  lottery. 

721  *This  application  resulted   in    the  act 
of  the  30th  January  1829,  authorizing 

certain  commissioners  therein  named  to 
contract  with  fit  and  proper  persons  for 
managing  and  conducting  the  lottery  or 
lotteries,  and  for  raising  thereby  the  sum 
of  mone^*  before  mentioned,  to  be  applied 
to  the  improvement  and  repair  of  the  road. 
The  expediency  and  moral  propriety  of 
raising  money  for  public  purposes  by  means 
of  lotteries,  at  all  times  questionable,  seems 
to  have  attracted  legislative  consideration 
in  1834,  and  to  have  resulted  in  a  change  of 
the  course  of  our  public  policy  in  relation 
to  lotteries,  giving  rise  to  the  act  of  the 
2Sth  of  February  1834.  By  this  act,  the 
drawing  of  lotteries  and  the  selling  of  lot- 
tery tickets  within  the  state,  after  the  1st 
of  January  1837,  are  prohibited  under  heavy 


penalties ;  with  a  proviso  in  favour  of  lot- 
teries for  the  drawing  of  which  contracts 
had  been  previously  made,  leaving  all  such 
lotteries  and  the  drawings  thereof  to  be 
governed  by  the  preexisting  laws ;  and  a 
second  proviso,  declaring  that  nothing  con- 
tained in  the  act  should  be  construed  to 
extend  to  or  interfere  with  any  contract 
subsequently  made  for  the  drawing  of  any 
previously  authorized  lottery,  if  the  draw- 
ing thereof  should  not  extend  beyond  the 
first  of  January  1840.  The  lottery  author- 
ized on  behalf  of  the  Fauquier  and  Alexan- 
dria turnpike  company,  falling  within  the 
terms  of  the  latter  proviso,  might,  accord- 
ing to  the  provisions  of  the  act,  be  con- 
tracted for  and  drawn  in  one  or  more  lotteries 
or  classes,  until  the  sum  of  30,000  dollars 
was  raised  by  the  commissioners  for  the 
improvement  and  repair  of  the  road;  pro- 
vided these  operations  did  not  extend  beyond 
the  1st  of  January  1840. 

From  the  resignation  of  two  of  the  com- 
missioners, no  measures  were  taken  for  the 
execution  of  the  act  of  the  30th  January 
1829,  until  the  11th  of  March  1834,  fourteen 
days  after  the  passage  of  the  prohibitory 
act;  when  the  same  legislature,  bj 
722  an  act  of  that  date,  appointed  *coni- 
missioners  in  place  of  those  who  had 
resigned,  and  authorized  the  executive  to 
fill  any  vacancies  that  might  subsequeotlj 
occur. 

It  is  earnestly  and  ingeniously  contended 
that  the  provisions  of  the  act  of  March  1834 
are  repugnant  to  those  contained  in  the  act 
of  the  25th  of  the  previous  month,  in  this, 
that  the  appointment  of  the  new  commis- 
sioners, and  the  power  given  to  the  execn- 
tive  to  fill  subsequent  vacancies  in  their 
number,  are  equivalent  to  the  reenactment 
of  the  act  of  1829  with  the  new  provisions 
incorporated  therein ;  which,  forming  a 
grant  of  the  lottery  right  without  limitation 
of  time  as  to  the  exercise  of  it,  are  repug- 
nant to  and  operate  a  repeal  of  the  provi- 
sions in  the  act  of  February  1834,  limiting 
the  exercise  of  the  right  to  the  first  of  Jan- 
uary 1840. 

The  constructive  repeal  of  statutes  is  in 
all  cases  to  be  avoided,  where  the  legisla- 
tive intendment  may  be  otherwise  satisfied, 
and  the  supposed  repugnancy  reconciled  bj 
a  construction  giving  effect  to  both.  These 
two  statutes,  enacted  by  the  same  law- 
givers within  two  weeks  of  each  other, 
present  a  case  which  strikingly  imposes 
this  duty  upon  the  court.  We  think  the 
duty  performed  by  regarding  the  last  statute 
as  reviving,  under  the  limitation  as  to  time 
prescribed  by  the  former,  the  original  stat- 
ute of  1829;  thus  giving  to  the  turnpike 
co.npany  the  full  benefit  of  their  lottery 
privilege  for  nearly  six  years,  and  forbid- 
ding its  exercise  beyond  that  period.  This 
restriction  of  the  right  in  point  of  time  is, 
we  think,  no  more  than  an  application  of 
the  ordinary  legislative  power  of  limiting 
the  exercise  of  even  vested  and  ascertained 
rights,  where  the  public  weal  or  the  safety 
of  society  may  require  it.  If  this  construc- 
tion reconciling  the  provisions  of  those  acts 
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were  doubtful,  we  shonld  find  a  strong  mo- 
tive for  its  adoption,  in  the  necessity  of 
recognizing  in  the  legislature  the  power  to 
correct  improvident  and  sometimes  injurious 
enactments,  where  they  may  not  have 

723  ripened  into  contracts,  *or  resulted  in 
the  investment  of  rights  which  cannot 

be  invaded  without  perfidy  or  bad  faith. 

The  contemporaneous  and  subsequent  acts 
regulating  the  licensing  of  the  venders  of 
lottery  tickets,  and  imposing  taxes  upon 
them,  cannot,  as  contended,  operate  a  re- 
peal of  the  act  of  February  1834,  as  the  sale 
of  tickets  in  lotteries  the  drawing  of  which 
had  been  contracted  for  before  that  date, 
and  of  tickets  in  foreign  lotteries,  was  and 
yet  is  authorized  by  law,  and  the  sale  of 
other  descriptions  of  lottery  tickets  only 
became  unlawful  after  the  1st  of  January 
1840;  leaving  to  the  keepers  of  lottery  offices 
a  field  of  operation  to  which  the  license  and 
tax  laws  applied.  And  the  increased  rates 
of  taxation  on  such  licenses,  instead  of  fur- 
nishing any  implication  of  the  legislative 
intent  to  abandon  the  policy  of  the  restrain- 
ing act  of  February  1834,  evince  an  in- 
creased solicitude  to  repress  this  immoral 
and  sometimes  ruinous  pursuit  of  gain,  by 
the  requisition  of  heavier  contributions  to 
the  treasury  from  the  lottery  offices. 

The  judgment  of  the  circuit  court  is, 
however,  impugned  on  a  graver  ground.  It 
is  contended  that  the  act  of  the  30th  of  Jan- 
nary  1829  conferred  on  the  turnpike  com- 
pany a  franchise  under  which  expenditures 
of  money  were  made,  and  formed  an  implied 
contract  between  the  government  and  the 
company,  that  the  latter  should  enjoy,  un- 
impaired, all  the  rights  and  advantages 
enaring  to  them  under  the  act,  until  they 
should  realize  under  its  provisions  the  sum 
of  30,000  dollars :  that  the  act  of  February 
1834,  limiting  and  restraining  the  exercise  of 
the  rights  of  the  company  to  the  1st  of  Jan- 
nary  1840,  impairs  the  obligation  of  this  con- 
tract, and  is  therefore  void:  and  that  the 
franchise  with  which  the  company  was  thus 
invested,  entered  into  and  became  a  part  of 
the  property  of  the  corporation,  of  which, 
under  the  constitution  of  Virginia,  they 
conld  not  be  deprived  without  just  com- 
pensation.     This    argument    submits 

724  •to  this  court  the  solemn  duty  of  com- 
paring   the    provisions   of   the  act  of 

February  1834  with  the  paramount  law,  and 
of  pronouncing  whether  those  provisions  are 
void  or  valid.  This  important  judicial 
function,  which  results  from  the  structure 
of  our  government,  is,  happily  for  the 
country,  not  often  called  into  action ;  but 
when  demanded  by  the  occasion,  it  will  be 
exercised  with  firmness,  and  the  question 
considered  with  the  care  and  deliberation 
called  for  by  its  importance. 

In  deciding  this  case,  it  becomes  neces- 
sary to  consider  the  nature  and  quality  of 
the  franchise,  if  it  be  one,  which  is  granted 
to  the  turnpike  company  by  the  act  of  Jan- 
nary  1829. 

A  franchise  may  consist  in  personal  priv- 
ilege or  exemption,  or  in  rights  or  privileges 
connected  with  personal  or  real  estate ;  and 


in  the  latter  aspect  it  is  a  species  of  incor- 
poreal hereditament.  The  one  under  consid- 
eration may  be  properly  characterized  as  a 
liberty  or  license  to  effect  a  particular  pur- 
pose by  prescribed  means;  which  may  or 
may  not,  at  particular  periods  of  its  exist- 
ence, and  by  reason  of  the  rights  and  im- 
munities which  have  sprung  from  its 
exercise,  give  rise  to  an  implied  contract 
or  obligation  for  preserving  it,  and  guard- 
ing it  from  injurious  modifications,  or  be- 
come an  element  of  private  property,  beyond 
the  reach  of  the  power  of  government,  with- 
out due  compensation.  In  looking  into  the 
inception  and  qualities  of  this  privilege  or 
license,  it  is  found  that  the  company  had 
borrowed  money  for  the  construction  and 
repair  of  the  road,  which  circumstance 
formed,  among  others,  an  inducement  to 
apply  for  a  lottery ;  yet  the  act  directs  that 
the  funds  to  be  raised  thereby  shall  be  ap- 
prot>rtated  to  the  improvement  and  repair 
of  the  road.  It  is  stated  in  the  verdict,  that 
the  company,  relying  on  the  benefit  and 
advantages  of  the  act  of  January  1829,  did, 

prior  to  the  25th  of  February  1834, 
725      enter  into  contracts  and  incur  Mebts 

for  the  erection  and  completion  of 
their  road,  expecting  and  intending  to  laise 
money  for  the  payment  thereof  by  the  lot- 
tery :  but  whether  these  are  inconsiderable 
amounts  referred  to  for  the  purpose  of  giv- 
ing colour,  or  amounts  of  sufficient  magni- 
tude necessarily  to  couple  the  lottery 
privilege  with  their  security  and  payment, 
does  not  appear.  Be  this  as  it  may,  how- 
ever, about  five  years  elapsed  without  any 
successful  attempt  to  render  the  lottery 
efi^ective;  and  then  the  only  measure  was 
the  act  appointing  two  new  commissioners, 
by  which  the  company  was  again  placed  in 
a  situation  to  render  its  privilege  available. 
Five  years  more  rolled  on,  when,  within 
eleven  days  of  the  time  at  which  the  act  of 
February  1834  went  into  operation,  the  con- 
tract of  the  19th  of  December  1839,  between 
the  commissioners  and  Phalen  and  Morris, 
was  entered  into.  Throughout  this  whole 
period,  the  franchise,  liberty,  license  or 
privilege  remained,  as  on  the  day  of  its 
enactment,  a  naked  authority  to  contract 
for  and  draw  a  lottery,  and,  in  the  opinion 
of  the  court,  at  no  time  took  the  form  of  a 
contract,  either  express  or  implied,  or  that 
of  private  property,  over  which  the  legisla- 
tive power  was  restrained.  As  to  the  power 
of  the  general  assembly  to  limit,  change  or 
abolish  a  lottery  privilege  whenever  the 
preservation  and  inculcation  of  sound  morals 
may  require  it,  we  do  not  find  it  necessary 
to  express  any  opinion ;  being  satisfied, 
without  reference  to  the  general  power, 
committed  to  that  body,  of  guarding  the 
public  weal,  that  the  act  of  the  25th  Feb- 
ruary 1834  was  not  in  contravention  of  any 
legal  right,  vested  in  the  turnpike  company, 
and  coming  within  the  constitutional  pro- 
visions on  which  the  argument  of  the  case 
has  placed  this  question. 

Separating  the  question  from  the  general 
powers  claimed  on  behalf  of  the  common- 
wealth to  reside  in    the   legislative   depart- 
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ment  of  the  government,  to  our  minds  it  is 
manifest  that  this  dormant  right  to 
726  draw  *the  lottery,  which  was  revived 
by  the  act  of  March  1834,  must  be 
taken  as  subordinate  to  and  limited  by  the 
act  of  the  25th  of  the  previous  month ;  that 
those  statutes  must  be  taken  as  in  pari  ma- 
teria, and  receive  the  same  construction  as 
if  embodied  in  one  act;  that  there  is  noth- 
ing repugnant  in  the  provisions  of  the  one 
to  those  of  the  other,  when  the  first  is 
taken  as  limiting  the  time  within  which 
the  right  under  the  second  is  to  be  exer- 
cised ;  and  that  the  well  ascertained  prin- 
ciples governing  the  construction  of  statutes 
not  only  authorize  but  require  the  interpre- 
tation which  we  have  given  to  these  con- 
temporary acts. 

There  are  provisions  in  the  contract  of  the 
19th  December  1839,  fully  contemplating 
the  questions  now  discussed,  and  indicating 
the  submission  of  them  to  this  court  as  an 
experiment  in  reference  to  the  before  men- 
tioned statutes;  but  we  have  examined 
those  questions  without  regard  to  the  mo- 
tives which  may  have  brought  this  cause 
here,  or  which  may  carry  it  further ;  leav- 
ing our  decision  to  be  reviewed,  if  that 
power  exists  elsewhere. 

CHRISTIAN,  J.,  dissented. 

Judgment  affirmed  with  costs. 


LOTTERIES. 

What  Amounts  to  Lottery.— A  sraarantee,  or  writ- 
ten assarance  or  promise,  whereby  the  warrantor 
binds  himself  that  he  will  pay  the  prize  which  may 
be  drawn  to  a  certain  number  in  a  lottery,  when 
sold  by  the  proprietor  of  a  lottery,  or  a  duly  author- 
ized asrent  of  the  proprietor,  is  strictly  a  lottery 
ticket,  although  it  is  not  written  in  the  usual  form 
of  lottery  tickets:  and  the  sale  of  such  eruarantee 
by  such  proprietor  or  his  a^ent,  is  forbidden  by  the 
act  of  1825.    Com.  y.  Chubb,  5  Rand.  715. 

But  takinsr  a  chance  in  a  raffle  is  not  the  same  of- 
fence as  the  purchase  of  forelsrn  lottery  tickets,  and 
is  not  punishable  under  the  act  prohibiting  that 
offence.    Com.  v.  Garland,  5  Rand.  058. 

Repeal  of.  Privilege  of  Conducting  Lottery.— The 
prlvilecre  of  conducting  a  lottery  is  not  a  contract. 
Any  one,  therefore,  who  accepts  a  lottery  charter 
does  so  with  the  implied  understanding  that  the 
people  in  their  sovereigrn  capacity,  and  through 
their  properly  constituted  ag^encies,  may  repeal  it 
at  any  time  when  the  public  srood  shall  require, 
whether  it  be  paid  for  or  not.  Justice  v.  Com.,  81 
Va.  209:  Dismal  Swamp  Canal  Co.  v.  Com.,  81  Va. 
220:  Phalen  v.  Com.,  1  Rob.  718. 

Applying  this  rule,  it  was  held  that  the  act  of  Feb. 
25, 1834,  for  suppressing  after  a  certain  period,  the 
drawing  of  lotteries  within  the  state  and  the  sale  of 
tickets  in  lotteries  to  be  drawn  therein,  except  as  to 
lotteries  already  authorized,  did  not  impair  the  ob- 
ligation of  any  contract  for  any  franchise  already 
made.    Phalen  v.  Com.,  1  Rob.  713. 

Party  Indicted  Not  Entitled  to  Continuance.— Under 
sec.  4010,  Va.  Code,  where  a  person  is  indicted  for 
conducting  a  lottery,  process  may  issue  immedi- 
ately, and  if  the  accused  appears  and  pleads  to 
the  charge  the  trial  shall  proceed  without  delay. 


Hence  where  the  accused  appears  and  pleads  to  the 
charge  and  moves  for  a  continuance  it  is  no  error 
for  the  trial  court  to  refuse  a  continuance.  Law- 
rence V.  Com..  86  Va.  573, 10  S.  E.  Rep.  84a 

Self-Crlmlnatlon  by  Party  Indlctad  for  Condoctiiif  ■ 
Lottery.— The  statute  (Code  1878,  ch.  196,  sec  9D) 
which  provides  that  a  witness  giving  evidence  in  a 
prosecution  for  unlawful  gaming  shall  never  he 
proceeded.against  for  any  offence  of  unlawful  gam- 
ing committed  by  him  at  the  time  and  place  In- 
dicated in  such  prosecution,  does  not  appij  to  a 
prosecution  for  managing  and  conducting  a  lottery; 
and  a  witness  cannot  be  required  to  testify  intach 
case  if  he  will  thereby  criminate  himself.  Temple 
v.  Com.,  75  Va.  892. 

Effect  of  MUtake  In  Drawing  a  Lottery.— A  mistake 
in  the  drawing  of  a  lottery  is  fatal,  and  a  redraw- 
ing must  take  place.  Madison  v.  Vanghan.  5  Call 
662. 

Liability  of  Subscriber  to  Creditors  of  Concern  Who 
Conduct  the  Lottery.— In  Cardwell  v.  Kelly.  95  Va. 
572,  28  S.  E.  Rep.  953,  a  subscriber  to  the  stock  of  a 
corporation,  who  was  allured  to  make  the  sahscrip- 
tion  by  the  chance  of  being  allotted  a  lot  or  lots  in  a 
drawing  for  distribution  of  lots  of  uneqaal  value, 
was  held  liable  for  the  money  due  on  his  sabscrtp- 
tion  to  the  creditors  of  the  corporation,  wboee 
debts  were  contracted  upon  the  faith  of  his  and 
other  subscriptions.  See,  in  connection  wiib  the 
general  subject,  Lyons  v.  Brown.  Ollmer  105. 


727    ^M'Clintic  v.  The  Commonwealth. 

June,  1842. 

Indictment^'— Building  Pence  across  Road.— Indict- 
ment on  statute  of  1884-5,  ch.  77.  S  20,  against  owner 
and  tenant  of  land  through  which  a  public  road 
passes,  for  building  a  fence  across  a  portion  of  Uie 
road,  and  continuing  the  fence  so  built  acrosBsakl 
road  for  three  days,  hkld  sufficient  on  demurrer. 

Same— Same— Bvldenoe.— On  trial  of  such  indictment 
court  refuses  an  instruction  asked  by  defendant 
that  the  jury  must  be  satisfied  from  the  evidence 
that  the  fence  was  built  across  the  road:  Emuk 
the  instruction  was  properly  refused. 

Same— Same— Verdict— Judgment.— Verdict  on  sndi 
indictment  finds  defendant  guilty,  and  assesses 
his  amercement  to  five  dollars:  and  judgment  is 
rendered  for  the  amercement  and  costs:  Hild. 
there  is  no  error  in  such  proceeding. 

A.n  indictment  was  found  in  the  county 
court  of  Greenbrier  against  Thomas 
M'Clintic,  charging  that  he  did,  on  the22d 
of  November  1^9,  ^^ build  a  fence  across  a 
portion  of  the  public  road  in  the  county 
aforesaid,  leading  from  &c.  being  then  and 
there  owner  and  tenant  of  the  lands  through 
which  said  public  road  runs,  and  did  tbeo 
and  there  continue  the  said  fence  so  bnilt 
as  aforesaid  across  said  public  road,  from 
the  said  22d  day  of  November  1839  to  the 
25th  day  of  November  1839,  contrary  to  the 
form    of  the   statutef  in    such  case  made*' 


*See  monographic  note  on  "Indictments,  Informa- 
tions  and  Presentments"  appended  to  Boyle  v. 
Com.,  14  Gratt  674. 

tThe  statute  of  March  8, 1885  (Acts  of  1884-5,  ch.  77. 
S  20,  p.  66, 7),  enacts,  that  if  any  person  shall  obstroct 
a  public  road  by  fencing  or  otherwise,  he  shall  for- 
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Ac  The  defendant  demurred  to  the  in- 
dictment, and  the  court  overruled  the  de- 
murrer. He  then  pleaded  not  guilty.  At 
the  trial,  he  moved  the  court  to  instruct  the 
jury,  that,  under  this  indictment,  they 
must  be  satisfied  from  the  evidence, 
that  the  fence  in  the  indictment 
728  ^mentioned  was  built  across  the  pub- 
lic road  therein  mentioned:  which 
instruction  the  court  refused  to  give ;  and 
he  excepted  to  the  refusal.  The  jury  found 
him  guilty,  and  assessed  his  amercement 
to  five  dollars,  and  the  court  rendered  judg- 
ment against  him  for  the  said  amercement 
and  the  costs  of  the  prosecution.  That 
judgment  was  affirmed  in  the  circuit  court 
of  Greenbrier,  upon  a  writ  of  error  thereto 
sued  out  by  the  defendant :  and  the  general 
court  awarded  a  writ  of  error  to  the  judg- 
ment of  affirmance,  upon  a  petition  of  the 
defendant  assigning  for  error,  1.  that  his 
demurrer  to  the  indictment  was  improperly 
overruled,  the  charge  of  building  a  fence 
across  a  portion  of  the  road  being  insuffi- 
cient; 2.  that  the  instruction  he  asked  for 
at  the  trial  was  improperly  refused ;  3.  that 
it  was  improper  for  the  jury  to  assess  an 
amercement  by  their  verdict,  instead  of 
merely  finding  how  long  the  fence  had  been 
continued  across  the  road,  and  leaving  the 
court  to  render  judgment  for  the  fine  as- 
certained by  law.* 

BROWN,  J.  I  am  of  opinion  that  the 
indictment  in  this  case  is  bad,  and  ought 
to  have  been  so  adjudged  on  the  demurrer 
thereto:  I  should  therefore  be  for  reversing 
the  judgment  of  the  county  court  sustaining 
the  indictment,  and  of  the  circuit  court 
affirming  the  same,  and  for  giving  a  judg- 
ment here  in  favour  of  the  defendant.  But 
a  majority  of  the  court  being  of  opinion 
that  the  indictment  is  good,  and  that  the 
judgment  ought  not  to  be  reversed  on  that 
ground,  I  can  see  no  error  in  the  refusal  of 
the  county  court  to  give  the  instruction  set 
out  in  the  bill  of  exceptions,  and  am  there- 
fore for  affirming  the  judgment. 

Judgment  affirmed  with  costs. 


729  •DECEMBER  TERM  1842. 

JUDGBS  PRBSBMT. 

Smithy  Baker, 

LomaXy  Christian  ^ 

Scott,  Douglass, 

Leigh,  Wilson, 

Duncan,  Johnston, 

Fry,  Robertson, 

Clopion,  Bayly, 

feit  and  pay  a  sum  iv>t  less  than  five  nor  more  than 
thirty  dollars  for  every  offence;  "and  when  any 
fence  shall  be  made  across  a  public  road,  the  owner 
or  tenant  of  the  land  shall  pay  one  dollar  and  sixty- 
six  cents  for  every  twenty-four  hours  the  same 
shall  remain."  The  last  clause  is  nearly  a  tran- 
script from  2  Rev.  CJode  of  1819,  ch.  288.  I  11,  p.  288.— 
Note  In  Original  Edition. 

*See  House's  case,  8  Leiffh  756.  where  an  objection 
of  a  similar  kind  was  made  to  the  verdict,  and  over- 
niled.    (Note  by  reporter.) 


The  Commonwealth  v.  Cook. 

December,  1842. 

Iiidlctiiient*— Perjury— Insolvents  5wc«rinir  to  Sched- 

ole.- Indictment  ^c^alnst  an  insolvent  debtor  for 
perjury  In  swearinsr  to  a  schedule  which  did  not 
discover  certain  debts  owinff  to  him,  held  bad  on 
demurrer,  for  not  averrlncr  that  he  well  knew  and 
remembered  that  the  omitted  debts  were  then 
justly  due  and  owinsr  to  him. 

John  Cook  was  indicted  in  the  circuit 
superior  court  of  Pendleton  county,  at  May 
term  1841,  for  perjury  in  falsely  swearing 
to  a  schedule  delivered  in  by  him  under 
the  act  for  the  relief  of  insolvent  debtors, 
1  Rev.  Code,  ch.  134,  I  31,  p.  536,  7.  The 
indictment  charged  that  the  defendant  did 
wilfully,  corruptly  and  falsely  swear  that 
the  schedule  contained  to  the  best  of  his 
knowledge  and  remembrance,  a  full  ac- 
count of  all  his  estate  and  such  debts  as 
were  owing  to  him,  when  in  truth  certain 
debts  owing  to  him  (which  were  described 
in    the   indictment)    **were    not  em- 

730  braced  or  included  in  *the  said  sched- 
ule  so    subscribed   and   delivered   by 

the  said  Cook,  and  the  said  Cook  then  and 
there  well  knew  and  remembered  that  the 
said  schedule  did  not  contain  the  said 
debts."  But  there  was  no  averment  that 
the  defendant  knew  or  remembered  that 
the  debts  omitted  in  the  schedule  were  ow- 
ing to  him. 

The  defendant  demurred  to  the  indict- 
ment: whereupon,  with  his  consent,  the 
court  adjourned  to  this  court  the  question, 
What  judgment  ought  to  be  given  upon  the 
demurrer? 

A  written  argument  of  the  case  was  sub- 
mitted by  R.  Gray  for  the  defendant. 

SMITH,  J. ,  delivered  the  resolution  of  the 
court. — Without  deciding,  or  meaning  to 
express  an  opinion,  upon  any  other  question 
raised  or  arising  in  this  cause,  we  are  all 
of  opinion  that  the  indictment  is  fatally 
defective  in  not  averring  that  the  defend- 
ant, at  the  time  of  giving  in  the  schedule 
and  taking  the  oath,  well  knew  and  remem- 
bered that  the  debts  charged  to  be  improp- 
erly omitted  in  the  said  schedule  were  then 
justly  due  and  owing  to  him.  The  court  is 
therefore  of  opinion  and  doth  decide,  that 
the  demurrer  to  the  indictment  ought  to  be 
sustained.  

731  *Gr6en  v.  The  Commonwealth. 

December,  1842. 

Criminal  Law -Right  to  Speedy  Trial— Delay  for  Five 

Terms.t— A  prisoner  charg-ed  with  felony  being  in- 

*See  monographic  nof«  on  ''Indictments,  Informa- 
tions and  Presentments"  appended  to  Boyle  v.  Com.. 
14  Gratt.  (J74. 

tCriminal  Law— Right  to  Speedy  Trial— Delay  for 
Five  Terms.— The  principal  case  is  cited  in  Com.  v. 
Adcock,  8  Gratt  686,  608 ;  Archer  v.  Com.,  10  Gratt 
634  et  teg. 

See  also.  State  v.    Newsom,  13  W.  Va.  8G0.    See 
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dieted  at  the  first  term  of  tbe  circuit  court  after 
bis  examination,  the  case  is  continued  at  that  term 
for  the  want  of  time  to  try  it  At  the  second  term, 
the  case  is  continued  on  the  motion  of  the  prisoner, 
upon  the  ground  of  the  absence  of  a  material  wit- 
ness for  him.  At  each  of  the  three  succeeding 
terms,  the  case  is  asrain  continued  for  the  want  of 
time  to  try  it  Heij>.  that  upon  the  expiration  of 
the  last  of  the  five  terms,  the  prisoner  became  en- 
titled, under  the  statute  1  Rev.  Code,  ch.  169,  S  28,  to 
be  forever  dlscharsred  of  the  crime  imputed  to  him. 

In  the  circuit  superior  court  for  the 
county  of  Henrico  and  city  of  Richmond, 
?Lt  October  term  1840,  twenty-four  indict- 
ments were  found  a^^ainst  Benjamin  W. 
Green,  for  several  felonies,  for  which  he 
had  been  duly  examined  before  the  court 
of  hustings  for  the  city  of  Richmond,  and, 
on  the  15th  of  June  1840,  remanded  by  that 
court  for  trial  in  the  said  circuit  court. 
The  indictments  were  found  at  the  term  oif 
the  circuit  court  next  following  the  exam- 
ination. The  prisoner  was  arraigned  at 
the  same  term,  on  one  of  the  indictments; 
whereupon  various  motions  and  points  of 
law  were  made  in  the  cause,  the  discus- 
sion of  which  occupied  the  time  of  the  court 
till  the  12th  of  November  1840,  the  last  day 
of  the  term,  when  the  attorney  for  the  com- 
monwealth and  the  prisoner  stated  that  they 
were  ready  to  go  to  trial ;  but  it  being  then 
six  o'clock  in  the  evening,  the  court,  for 
want  of  time  to  proceed  with  the  trial,  or- 
dered that  the  cause  be  continued  till  the 
next  term. 

At  April  term  1841,  all  of  the  said  pros- 
ecutions were  again  continued,  on  the 
motion  of  the  prisoner,  and  on  his  oath 
that  B.  W.  Mallory  was  a  material  witness 
for  him,  and  was  then  absent. 

At  October  term  1841,  Green  was  tried 
upon  the  indictment  on  which  he  had  been 
formerly  arraigned.  The  trial  lasted 
from  the  30th  of  October  to  the  12th 
732  *of  November,  when  the  jury  re- 
turned into  court  with  a  verdict  of  not 
guilty,  and  the  prisoner  was  acquitted  of 
the  felony*  charged  in  that  indictment,  but 
continued  in  custody  to  answer  the  other 
indictments.  On  the  same  12th  of  Novem- 
ber, the  last  day  of  that  term,  an  order  was 
entered  containing  all  criminal  causes 
which  had  not  been  already  tried  or  con- 
tinued. 

On  the  last  day  of  the  ensuing  term,  to 
wit,  on  the  4th  of  May  1842,  Green  appeared 
in  court,  in  discharge  of  his  recognizance 
entered    into  before   the    general  court,*  to 


monoerraphic  note  on  ^'Constitutional  Law"  appended 
to  Com.  V.  Adcock.  8  Gratt  Ml. 

In  McCann  v.  Com.,  14  Gratt.  677,  the  court  said  ; 
"Upon  the  supposition  that  the  law  Intends  a  dis- 
charge to  flow  from  a  continuance  beyond  the  third 
term,  a  prisoner,  if  still  held  in  custody  after  the 
expiration  of  such  term,  would  be  illegally  detained, 
and  would  be  discharsred  upon  a  habeas  cor  put, 
Oreen'B  Case,  1  Rob.  /?.  781." 

Right  of  Ball  to  Custody  of  His  Principal.— The  prin- 
cipal case  is  cited  in  Levy  v.  Arnsthall,  10  Gratt.  645. 

♦He  was  bailed  by  the  g-eneral  court  at  its  Decem- 


answer  the  commonwealth  of  the  felonies 
laid  to  his  charge  in  the  23  remaining  in- 
dictments; and  for  reasons  appearing  to 
the  court,  he  was  permitted  to  give  bail  for 
his  appearance  on  the  6th  of  Julyt  ensuing, 
to  answer  the  said  indictments,  and  there* 
upon  entered  into  a  recognisance  accord- 
ingly. 

On  the  20th  of  Julyt  1842,  Green  appeared 
in  discharge  of  his  recognizance  last  men- 
tioned ;  and  on  the  motion  of  the  attorney 
for  the  commonwealth,  who  stated  as  his 
opinion  that  there  was  not  then  sufficient 
time  at  that  term  for  the  trial  of  said  Green 
upon  any  one  of  the  indictments  against 
him,  it  was  ordered  that  the  said  trials  be 
postponed  until  the  next  term. 
733  Whereupon  *Green  entered  into  anew 
recognizance  to  appear  accordingly. 

On  the  last  day  of  the  following  term,  to 
wit,  the  12th  of  November  1842,  Green  ap- 
peared according  to  the  condition  of  his  re- 
cognizance entered  into  on  the  20th  of  July; 
and  the  court,  being  of  opinion  that  there 
was  not  then  sufficient  time  at  that  term  to 
try  him  upon  any  one  of  the  indictments, 
permitted  him  to  give  bail  for  his  appear- 
ance at  the  next  term :  whereupon  he  en- 
tered into  a  recognizance  accordingly,  with 
sureties,  one  of  whom  was  Dabney  M. 
MiUer. 

And  now  Green  presented  a  petition  to  the 
general  court,  stating  that  he  had  been 
arrested  and  was  detained  in  custody  by 
Miller,  one  of  his  bail  in  the  recognizance 
last  aforesaid,  under  pretence  of  authority 
derived  therefrom:  setting  forth  the  pro- 
ceedings had  against  him  in  the  circuit 
court  upon  the  several  indictments  afore- 
said: insisting,  that,  as  he  had  not  been 
tried  within  the  time  prescribed  by  the  stat- 
ute, 1  Rev.  Code,  ch.  169,  {  28,  p.   607,}  be 

ber   term    1841.    See  Green  v.   Commonwealth,  11 
Lelffh  677.  —Note  in  Oriffinal  Edition. 

tThe  court  held  in  July  1842  was  held  in  pursuance 
of  an  act  passed  the  26th  of  March  18^.  (Acts  of  1841-t 
ch.  69,  S  2.  p  48.)  which  enacts,  that  the  judsre  of  the 
circuit  superior  court  of  law  and  chancery  for  the 
twenty-first  circuit  on  the  common  law  side  thereof, 
"at  the  end  of  any  term  of  the  said  court  now  ap- 
pointed by  law  to  be  holden"  for  the  trial  of  crimi- 
nal causes,  "when  the  same  may  be  necessary,  mar 
and  he  is  hereby  authorized  and  required  to  adloarn 
such  court  to  such  day  in  the  recess  as  to  him  may 
seem  most  convenient :  and  agreeably  to  such  ad- 
journment, an  intermediate  term,  not  exceeding 
fifteen  judicial  days,  shall  be  held  by  the  said  jadffe 
for  the  trial  of  all  criminal  causes  which  were  de- 
pendiuff  and  could  lawfully  have  been  tried,  hut 
had  not  been  tried,  at  the  term  from  which  such 
intermediate  term  had  adjourned."— Note  In  Ori«l- 
nal  Edition. 

t"  Every  person  charged  with  treason  or  felony, 
who  shall  not  be  indicted  before  or  at  the  second 
term  after  he  shall  have  been  committed,  unless  the 
attendance  of  the  witnesses  acrainsthira  appears  to 
have  been  prevented  by  himself,  shall  be  dlschaned 
from  his  imprisonment,  if  he  be  detained  for  that 
cause  only:  and  if  he  be  not  tried  at  or  before  the 
third  term  after  his  examination  before  the  justices, 
he  shall  be  forever  discharged  of  the  crime,  unless 
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was  entitled,  by  virtue  of  that  statute,  to  be 
forever  discharged  of  all  the  crimes  imputed 
to  him  by  the  several  indictments  pending 
against  him  in  the  circuit  court ;  that  the 
said  court  had  therefore  no  power  to  re- 
quire from  him,  at  October  term  1842,  a  re- 
cognizance for  his  further  appearance  to 
answer  those  indictments,  and  such  recog- 
nizance could  not  confer  upon  the  bail 
therein  any  legal  authority  to  take  or 
detain  him  in   custody:  and  praying 

734  *a  writ  of  habeas  corpus  to  bring  him 
before  the  court,    to   the  end  that  he 

might  be   discharged   from    the  custody  in 
which  he  was  illegally  held  by  Miller. 

The  general  court  awarded  the  habeas 
corpus;  to  which  Miller  made  return,  that 
he  had  taken  Green  into  his  custody,  and 
now  detained  him  therein,  by  virtue  of  his 
authority  as  one  of  Green's  bail  in  the 
recognizance  entered  into  before  the  cir- 
cnit  court  on  the  12th  of  November  1842, 
and  for  no  other  cause. 

The  cause  was  argued  here  by  Taylor 
and  Lyons  for  the  petitio'ner,  and  the  at- 
torney general  for  the  commonwealth. 

LOMAX,  J.,  delivered  the  opinion  of  the 
court. — The  court  is  of  opinion  that  by  the 
terms  of  the  act  of  assembly,  1  Rev.  Code, 
cb.  169,  {  28,  the  prisoner  not  having  been 
tried  at  or  before  the  third  term  after  his 
examination,  and  this  case  not  falling 
within  the  exception  stated  in  the  same 
law,  he  was  entitled  to  be  forever  discharged 
of  the  crimes  with  which  he  stood  charged. 
His  right  to  this  discharge,  upon  the  ad- 
journment of  the  circuit  court  at  its  last 
term,  became  complete  and  was  consum- 
mated. That  court,  however,  upon  its  ad- 
journment, ceased  to  have  a  capacity  to 
pronounce  by  its  order  the  discharge  to 
which  the  prisoner  was  entitled  by  the  law. 
As  the  right  of  the  prisoner  to  his  dis- 
charge from  the  crimes  imputed  to  him  was 
given  him  by  law,  under  the  circumstances 
provided  for,  as  a  paramount  right  control- 
ling and  terminating  all  the  proceedings  by 
which  he  had  been  held  in  custody  before 
the  end  of  the  term  of  the  circuit  court,  the 
majority  of  this  court  are  of  opinion  that 
the  prisoner  is  entitled,  upon  this  proceed- 
ing, to  be  now  discharged  from  the  custody 
of  his  bail,  which  ought  no  longer  to  be 
allowed  after  the  law  has  forever  dis- 

735  charged    him    of   *the    crimes    with 
which  he  was  charged  in  the   circuit 

court. 

From  the  foregoing  opinion,  LOMAX 
and  I/BIGH,  J.,  dissented. 

Petitioner  discharged  from  the  custody 
of  his  bail.  

Heath  v.  The  Commonwealth. 
December,  1842. 
Crtaiiaal  Law—Jnrors—Rlffht  of  Prisoner  to  Examine 
oa  Voir  Dire.— A  person  called  as  a  Juror  upon  a 
trial  for  felony  and  sworn  to  answer  questions 

sucti  failure  proceed  from  any  continuance  granted 
OD  tbe  motion  of  the  prisoner,  or  from  tbe  inability 
of  the  Jury  to  a^ree  on  their  verdict"— Note  in 
Orl«rlnal  Edition.    . 


tonchinff  his  competency,  havinfir  deposed  that  he 
has  formed  no  opinion  nor  come  to  any  conclusion 
on  the  case,  prisoner's  counsel  is  about  to  Interro- 
firate  him  farther,  and  asks  whether  he  has  not 
conversed  much  about  the  case?— when  court 
arrests  the  examination,  and  decides  that  no 
farther  question  shall  be  put  to  the  juror  by 
prisoner's  counsel,  and  that  he  is  a  competent 
juror:  Hbld,  such  proceedinsr  and  decision  of  the 
court  are  erroneous,  and  judgment  a^rainst  pris- 
oner must  be  reversed  therefor. 

Same-Same— Competency— Preconceived  Opinions.*— 
The  doctrine  laid  down  in  Osiander's  case,  8  Leiffh 
780,  and  Armistead's  case,  llLelffhCS?,  as  to  the 
disqualification  of  jurors  by  preconceived  opinions 
respectiufiT  the  case  of  the  accused,  reaffirmed. 

Same— Same— Same— Same.— A  person  is  not  rendered 
incompetent  as  a  juror  in  a  criminal  case,  by  the 
formation  of  a  leffal  opinion  upon  facts  previously 
presented  to  his  mind,  as  he  would  be  by  forma- 
tion of  previous  convictions  in  respect  to  the  facts 
themselves. 

Same— Murder— Bvidence— Proof  of  Distinct  Felony.— 
On  a  trial  for  murder,  evidence  that  the  prisoner, 
on  the  same  day  the  deceased  was  killed,  and 
shortly  before  the  killing,  shot  a  third  person. 
HKiiD  admissible  under  the  circumstances  of  the 
case,  notwithstandiufiT  the  evidence  tends  to  prove 
a  distinct  felony  committed  by  the  prisoner:  such 
shootlnfiT,  and  the  killing  of  the  deceased,  appear- 
ing- to  be  connected  as  parts  of  one  entire  trans- 
action. 

Same— New  Trial— Perjury  of  Jurors  on  Voir  Dire— 
Discovery  after  Verdict +— After  a  verdict  of  con- 
viction for  murder  in  the  first  decree,  prisoner 
adduces  testimony  that  two  of  the  jurors  who 
tried  the  case,  and  who  on  the  voir  dire  declared 
that  they  had  not  formed  or  expressed  any 
opinion  as  to  the  ffuilt  or  innocence  of  the 

736  prisoner,  *had  in  fact,  previous  to  the  trial, 
expressed  decided  opinions  that  the  prisoner 

^Criminal  Law— Jurors— Preconceived  Opinion.-  See 

foot-note^    to  Com.  v.  Hailstock,  2  Qratt   564,   and 
Shinn  v.  Com.,  32  Oratt.  901. 

The  principal  case  is  cited  in  State  v.  Baker,  83  W. 
Va.  824,  10  S.  E.  Rep.  641. 

See  monographic  noU  on  "Juries"  appended  to 
Chahoon  v.  Com.,  20  Oratt  733. 

tSame— Same— Cballenglnff  Jurors.- A  new  trial  will 
not  be  frranted  in  a  criminal  case  for  matter  that  is 
aj^rincipal  cause  of  challensre  to  a  juror,  which 
existed  before  he  was  elected  and  sworn  as  such 
juror,  bnt  which  was  unknown  to  the  prisoner  until 
after  the  verdict  and  which  'could  not  have  been 
discovered  before  the  juror  was  so  sworn  by  the 
exercise  of  ordinary  diligence;  unless  it  appears 
that  the  prisoner  suffered  injustice  from  the  fact 
that  such  juror  served  upon  the  case.  State  v. 
Oreer,  22  W.  Va.  824;  State  v.  McDonald,  9  W.  Va. 
466;  State  v.  Hobbs,  37  W.  Va.  826,  17  S.  £.  Rep.  385; 
Sweeney  v.  Baker,  18  W.  Va.  228;  Dilworth  v.  Com., 
12  Gratt  608;  Bristow  v.  Com..  15  Gratt  646.  All  the 
above  cases  cite  the  principal  case  for  this  prop- 
osition. 

See  foot-not€9  to  Dilworth  v.  Com..  12  Gratt  689. 
Com.  V.  Hailstock,  2  Gratt  564,  and  Bristow  v.  Com.. 
15  Gratt  634. 

See  also,  Beck  v.  Thomson.  31  W.  Va.  469,  7  S.  E. 
Rep.  447;  State  v.  Strauder,  11  W.  Va.  746;  Zicke- 
foose  V.  Kuykendall,  12  W.  Va.  23:  Jones'  Case.  1 
L.eiffh59a 
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was  ffuilty  and  onffht  to  be  bun?;  of  which  cir- 
cumstances prisoner  allesres  he  had  no  knowledsre 
until  since  the  verdict  was  rendered:  and  on  this 
firround  he  moves  to  set  aside  the  verdict.  Held, 
1.  Such  enquiry  was  open,  and  the  evidence 
admissible,  for  the  purpose  of  shewinsr  perjury 
and  corruption  in  the  jurors.  But,  2.  It  belonged 
exclusively  to  the  judffe  who  presided  at  the  trial, 
to  weiffh  the  conflictinsr  credibility  of  the  wit- 
nesses adduced  by  the  prisoner  and  of  the  Jurors, 
and  to  decide  whether,  in  justice  to  the  prisoner, 
and  upon  all  the  circumstances  of  the  caae,  a  new 
trial  oucrht  or  ouffht  not  to  be  awarded. 

Fletcher  Heath  was  indicted,  in  the  cir- 
cuit superior  court  for  the  county  for  Hen- 
rico and  city  of  Richmond,  of  the  wilful 
murder  of  Delia  Harris.  At  October  term 
1842,  a  jury  beinf^^  impaneled  for  his  trial 
found  him  guilty  of  murder  in  the  first  de- 
gree, and  the  court  passed  sentence  of  death 
upon  him. 

In  the  course  of  the  proceedings,  the  court 
gave  opinions  upon  several  points  against 
the  prisoner,  to  which  he  excepted. 

I.  Upon  the  trial  of  the  cause,  Richard 
Malone  was  called  as  a  juror  from  among 
the  bystanders,  and  being  sworn  to  answer 
questions  touching  his  competency  as  a 
juror,  deposed,  that  he  has  formed  no  opin- 
ion or  come  to  any  conclusion  upon  the  case 
of  the  prisoner ;  what  he  has  heard  was 
rumour,  and  he  does  not  know  that  he  has 
heard  all  the  circumstances.  Whereupon 
the  counsel  for  the  prisoner  being  about  to 
interrogate  the  juror  farther,  for  the  pur- 
pose of  shewing  farther  the  state  of  his 
information  and  opinion  of  the  case,  and 
having  asked  the  juror  whether  he  had  not 
conversed  much  about  the  case?  the  court 
arrested  him,  and  decided,  that  after  the 
answer  above  stated  by  the  juror,  no  farther 
question  should  be  put  to  him  by  the  coun- 
sel for  the  prisoner,  and  that  the  juror  was 
a  competent  juror.      To    which  opinion  of 

the  court,  the  prisoner  excepted. 
737  *II.  Several  other  persons,  namely, 
A.  I/.  Royster,  N.  Q.  Crow,  D.  A. 
Fisher  and  Walker  Haxall,  being  called 
as  jurors  upon  the  trial,  and  examined  on 
oath  touching  their  competency,  were  there- 
upon challenged  by  the  prisoner  for  cause; 
but  the  court  in  each  case  overruled  the 
challenge ;  and  the  prisoner  in  each  case 
filed  a  bill  of  exceptions.  The  purport  of 
those  exceptions  need  not  be  farther  stated. 

HI.  Upon  the  trial  of  the  cause,  the  at- 
torney for  the  commonwealth,  having 
introduced  evidence  that  Delia  Harris  was, 
some  10  or  15  minutes  before  12  o'clock  of 
the  night  of  friday  the  28th  of  January 
1842,  killed  by  several  severe  blows  or 
wounds  inflicted  with  a  large  knife  or  some 
other  sharp  instrument,  and  having  offered 
further  evidence  for  the  purpose  of  iden< 
tifying  the  prisoner  as  the  person  who  in- 
flicted the  moral  blows,  and  for  the  purpose 
also  of  shewing  the  weapon  wherewith  they 
were  inflicted,  and  (inter  alia)  having  pro- 
duced a  leathern  scabbard  of  a  bowie  knife, 
which  was  proved  to  have  been  found  in 
the  room  of  the  deceased,  lying  partly  under 


a  bureau  there,  on  the  evening  after  her 
death, —  then  introduced  Bennett  Scott  as  a 
witness,  who  testified.  That  on  the  night 
on  which  the  said  Delia  Harris  was  kiUed 
as  aforesaid,  before  the  fact  occurred, 
namely,  about  8  o'clock  in  the  evening,  he 
the  witness  went  to  the  house  where  the 
prisoner  and  one  Carter  Wells  lived,  and 
there  he  played  a  game  of  cards  with  the 
prisoner.  Wells  being  absent  at  the  time. 
That  the  prisoner  shortly  left  off  playing, 
and  went  to  mending  a  pair  of  pantaloons. 
That  during  this  time,  witness  asked  the 
prisoner  where  Wells  was?  and  the  prisoner 
said  he  had  gone  to  the  theatre.  That 
when  the  prisoner  had  done  mending  the 
pantaloons,  he  took  from  the  pocket  of 
those  he  had  on,  a  pistol,  which  he  laid  on 
the  corner  of  the  sideboard,  and  then  pulled 
off  the  pantaloons  he  had  on,  and  put  on 
those  he  had  mended,  and  put  the  same 
pistol   in    the    pocket    or    waistband 

738  thereof.     That  *the  witness  told  the 
prisoner   he   had    best   not  carry  the 

pistol ;  and  prisoner  said,  he  always  carried 
it.  That  the  prisoner  then  said  to  the 
witness,  **Do  you  know  that  I  would  kill 
two  persons  this  night  if  I  came  across 
them?  If  I  had  had  a  half  pint  of  brandy, 
I  would  have  done  what  I  intended  to  do, 
at  Bradley's,  and  it  would  have  been  all 
over  with  them."  That  the  prisoner  had 
before  been  talking  of  Carter  Wells  and 
Delia  Harris,  and  said  they  had  been  to- 
gether at  Bradley's  that  evening;  he  said 
that  Wells  and  himself  had  rode  out  together 
that  evening,  and  stopped  at  Bradley's, 
where  Delia  Harris  then  was.  That  the 
prisoner  said,  he  would  not  mind  killing 
any  person ;  that  he  had  once  before  shot 
a  woman  at  a  ball  in  Petersburg,  and  shot 
at  a  man  in  a  bar  room.  That  the  witne&a, 
on  the  same  evening,  before  this  conversa- 
tion between  himself  and  the  prisoner,  bad 
seen  Delia  Harris  and  Martha  Gilliam  go- 
ing to  the  theatre,  and  had  mentioned  this 
to  the  prisoner,  which  he  supposed  was  the 
reason  the  prisoner  came  to  speak  of  Delia 
Harris. 

And  then  the  attorney  for  the  common- 
wealth introduced  the  above  named  Carter 
Wells  as  a  witness,  who  testified.  That  on 
the  night  the  said  Delia  Harris  was  killed, 
and  before  she  was  killed,  namely,  about  8 
o'clock  in  the  evening,  the  witness  being 
about  to  go  to  the  theatre,  the  prisoner 
desired  him  to  tell  Delia  Harris,  she  must 
not  let  him  in  if  he  came  there  the  next 
day ;  if  she  did,  he  would  kill  her.  That 
the  witness  did  see  Delia  Harris  at  the 
theatre,  and  told  her  what  the  prisoner 
had  said ;  which  she  seemed  to  pay  no  re- 
gard to.  That  the  witness  and  Delia  Har- 
ris came  from  the  theatre  together,  and 
parted  near  the  witness's  house;  he  went 
home,    and    she    towards   her  own  house— 

And  the  witness  was  proceeding,    when 

he  was  stopped  by  the  prisoner's  counsel; 

who,    apprehending    that   the  witness  was 

about  to  detail  the  circumstances  attending 

the  shooting  of  himself  (the  witness) 

739  by  the  ^prisoner  on  the  same    night 
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and  shortly  before  the  said  Delia  Har- 
ris was  killed,  objected  that,  on  the  trial  of 
this  indictment,  it  was  not  competent  for 
the  commonwealth  to  ofifer  any  evidence  for 
the  purpose  of  proving  any  other  felony 
or  crime  committed  by  the  prisoner  on  an- 
other person,  at  another  place,  and  at  an- 
other time,  though  on  the  same  night; 
much  more,  evidence  of  the  substantive 
distinct  felony  of  shooting  the  witness 
Wells,  for  which  there  was  another  indict- 
ment now  pending  against  the  prisoner. 
The  attorney  lor  the  commonwealth  avowed 
his  purpose  to  be,  to  prove  that  the  prisoner 
shot  the  '  said  Wells  with  a  pistol  very 
shortly  before  the  said  Delia  Harris  was 
killed,  and  at  the  house  where  the  prisoner 
and  Wells  both'  lived,  and  to  prove  all  the 
circumstances  attending  that  shooting, 
and  especially  to  prove  that  after  the 
shooting  of  Wells,  the  prisoner  got  a  bowie 
knife  in  a  scabbard,  which  was  the  same 
scabbard  found  in  Delia  Harris's  room  as 
above  mentioned ;  and  that  he  offered  evi- 
dence of  the  shooting  of  Wells  by  the  pris» 
oner,  because  that  shooting  and  the  killing 
of  Delia  Harris  were  parts  of  one  entire 
tranBi^ction,  and  the  fact  of  the  shooting 
and  the  circumstances  attending  it  were 
parts  of  the  same  chain  of  evidence,  indis- 
solably  linked  with  the  other  evidence  in 
this  case,  especially  with  the  bowie  knife 
and  the  scabbard  found  and  identified  as 
aforesaid,  and  necessary  as  well  to  identify 
the  prisoner  as  the  person  who  inflicted  the 
mortal  blow  on  the  said  Delia  Harris,  as  to 
shew  the  deliberation  and  the  animus  with 
which  the  prisoner  inflicted  the  said  mortal 
blow  on  her.  The  prisoner's  counsel  still 
objected  to  the  admission  of  any  testimony 
touching  the  shooting  of  Wells  by  the  pris- 
oner, without,  however,  objecting  to  any 
evidence  about  the  bowie  knife  and  the 
scabbard  thereof:  but  the  court  overruled 
the  objection  and  declared  the  evidence  ad- 
missible;   to   which   opinion   the    prisoner 

excepted. 
740        *IV.    After   the    verdict   had   been 

rendered,  the  prisoner  moved  the  court 
to  set  the  same  aside  and  award  him  a  new 
trial,  upon  the  ground  that  Martha  Gilliam, 
who  had  been  examined  as  a  witness  for 
the  commonwealth,  was  a  mulatto,  incom- 
petent by  law  to  testify  against  a  white 
man;  and  he  introduced  evidence  to  prove 
that  fact.  But  the  court  overruled  the  mo- 
tion; being  of  opinion  that  at  this  stage  of 
the  case,  and  under  the  circumstances 
thereof,  (detailed  in  the  record,  but  unnec- 
essary to  be  mentioned  here)  it  would  be 
improper  to  receive  an  exception  to  the 
competency  of  Martha  Gilliam;  and  not 
being  satisfied  upon  the  evidence,  if  proper 
now  to  be  introduced,  that  the  said  Martha 
Gilliam  is  thereby  proved  to  be  a  mulatto. 
To  which  opinion  the  prisoner  excepted. 

V.  After  the  verdict  had  been  rendered, 
the  prisoner  moved  the  court  to  set  the 
same  aside  and  grant  him  a  new  trial,  upon 
the  ground  that  Charles  Bates  and  Daniel 
P.  Howie,  two  of  the  jurors  who  tried  the 
cause,  had   formed  and  expressed  decided 


opinions  against  the  prisoner,  of  which  he 
had  no  knowledge  until  since  the  verdict 
was  rendered.  The  said  jurors,  when  called 
as  such,  were  sworn  to  answer  questions 
touching  their  competency  as  jurors,  and 
severally  deposed  that  they  had  not  formed 
or  expressed  any  opinion  as  to  the  guilt 
or  innocence  of  the  prisoner,  and  were  ac- 
cepted by  him.  And  now  the  prisoner  in- 
troduced two  witnesses,  James  Williams 
and  William  Morris,  against  whose  respec- 
tability no  imputation  was  made,  whose 
testimony  was  as  follows,  1.  James  Wil- 
liams deposed  that  he  was  at  the  house  of 
the  juror  Bates  before  the  trial  of  this 
cause,  and  Bates  told  him  that  *^he  had 
been  to  the  scene  of  the  alleged  murder  the 
day  after  the  death  of  Delia  Harris,  and 
there  saw  her  mangled  corpse,  and  if  Heath 
was  guilty  of  the  murder  he  ought  to  be 
hung,  as  ought  any  other  man  who  would 
commit  such  a  murder;"  and  also  said 

741  that  ^*from  the  statements  which  *he 
had  heard  at   the   place"    (where   he 

saw  the  body  of  Delia  Harris)  *'he  believed 
that  Heath"  (the  prisoner)  **was  guilty  of 
the  murder;"  and  in  the  same  conversation 
Bates  said  that  Heath  ought  to  be  hung. 
This  conversation  occurred  on  the  sunday 
after  the  murder,  which  was  committed  fri- 
day  night.  2.  William  Morris  deposed,  that 
a  day  or  two  before  the  trial  of  this  cause, 
he  heard  the  juror  Daniel  P.  Howie  say  to 
Benjamin  W.  Green,  near  the  courthouse, 
(which  said  Benjamin  W.  Green  stood  in- 
dicted in  this  court  for  embezzling  the 
money  of  the  bank  of  Virginia) — ** Green, 
I  would  take  your  place  for  eighteen  pence, 
but  as  to  that  fellow  Heath,  he  ought  to 
be  hung,  and,  damn  him !  if  I  was  on  his 
jury  I  would  hang  him:"  and  the  said 
Howie  then  left  the  witness,  and  came  up 
the  steps  into  the  courtroom. 

The  court  overruled  the  said  motion,  and 
refused  to  grant  the  prisoner  a  new  trial ; 
and  he  excepted. 

And  now,  on  his  petition,  the  general 
court  awarded  a  writ  of  error  to  the  judg- 
ment of  the  circuit  court. 

The  cause  was  argued  here  by  Leigh  and 
Lyons  for  the  plaintiff  in  error,  and  the 
attorney  general  for  the  commonwealth. 

LOMAX,  J.,  delivered  the  opinion  of  the 
court. — The  court  deems  it  unnecessary  to 
express  the  results  of  its  deliberation  upon 
all  the  numerous  points  suggested  as  errors 
in  this  record,  the  majority  of  the  court 
being  well  satisfied  that  upon  one  of 
those  errors,  without  deciding  upon  the 
others,  a  new  trial  must  be  awarded.  The 
total  interdiction  on  the  part  of  the  circuit 
court,  after  the  answer  which  had  been 
given  by  the  juror  Richard  Malone  touch- 
ing his  competency,  of  all  further  question 
to  be  put  by  the  prisoner's  counsel  to  the 
said  juror,  and  the  peremptory  decision, 
excluding  all  further  enquiry,  that  the  juror 
was  competent,  are  deemed  by  a  majority 
of  this  court  to  be   clearly  erroneous. 

742  *Whilst  the  court  refrains  from  ex- 
pressing   an  opinion    upon  the  ques- 
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tions  as  to  the  competency  of  the  jurors 
Royster,  Fisher  and  Haxall,  it  unani- 
mously reaffirms  the  doctrine  laid  down  in 
Osiander's  case,  3  Leigh  780,  and  Armi- 
stead's  case,  11  Leigh  6S7.  The  court  can- 
not now  attempt  to  give  greater  precision 
to  the  principles  there  laid  down.  The  ap- 
plication of  the  rules  which  are  to  be 
deduced  from  those  principles  must  be  left 
to  the  discretion  of  the  judge,  according  to 
the  varying  circumstances  of  each  partic- 
ular case. 

This  court,  however,  does  not  intend  to 
countenance  a  deduction  which  was  at- 
tempted to  be  drawn  from  those  cases  by 
the  prisoner's  counsel,  and  much  insisted 
on  in  argument;  namely,  that  the  forma- 
tion of  legal  opinions  upon  facts  which 
have  previously  been  presented  to  the  juror's 
mind,  renders  him  equally  as  incompetent 
as  the  formation  of  previous  convictions 
upon  his  mind  in  respect  to  the  facts  of  the 
case.  On  the  contrary,  the  court  thinks 
that  a  knowledge  of  the  law,  instead  of  dis- 
qualification, would  be  a  recommendation 
of  the  fitness  of  the  juror.  And  although 
a  juror  miay  have  taken  up  some  misconcep- 
tion of  the  law  of  the  case,  the  instruction 
of  the  court  can  be  resorted  to  for  correct- 
ing his  error,  and  affording  him  a  standard 
by  which  the  law  may  be  ascertained; 
whereas  in  regard  to  facts,  there  is  no  other 
standard  but  the  opinions  of  the  juror 
himself. 

In  regard  to  the  evidence  filed  after  the 
verdict,  to  fix  disqualification  upon  two  of 
the  jurors  who  had  rendered  that  verdict; 
whilst  this  court  is  of  opinion  that  an  en- 
quiry was  open,  and  such  evidence  was 
admissible,  for  the  purpose  of  shewing  per- 
jury and  corruption  in  those  jurors,  it  is 
farther  of  opinion,  that  it  belonged  properly 
to  the  judge  who  presided  at  the  trial  to 
decide  upon  that  evidence,  and  that  it  was 
for  him  exclusively  to  weigh  the  conflict- 
ing credibility  of  the  witnesses  and  of  the 
jurors,  and  to  determine  whether,  in 
743  ^justice  to  the  prisoner,  and  upon  all 
the  circumstances  of  the  case,  a  new 
trial  ought  or  ought  not  to  be  awarded. 
CTpon  this  point,  reference  may  be  had  to  the 
doctrine  stated  in  Jones's  case,  1  Leigh  617. 

In  regard  to  the  judgment  of  the  court 
overruling  the  prisoner's  objection  to  Car- 
ter Wells's  testimony  touching  the  shooting 
of  Wells  by  the  prisoner ;  the  court  is  of 
opinion  that  the  bill  of  exceptions  in  this 
particular  is  defective,  in  not  proceeding 
to  state  what  was  the  evidence  which  was 
given  by  the  witness  upon  the  subject. 
But  without  resting  the  judgment  of  the 
court  upon  the  defectiveness  of  the  bill  of 
exceptions  in  this  respect,  this  court  is  of 
opinion  that  the  objection  which  was  made 
is  unsustainable,  and  that  the  fact  of  the 
shooting,  as  being  a  part  of  the  circum- 
stances and  of  the  res  gestae ,  ought  not  to 
have  been  precluded  from  being  given  in 
evidence  to  the  jury,  although  such  evi- 
dence might  itself  have  tended  to  prove  a 
distinct   felony  committed  by  the  prisoner. 

The  court   deems   it   unnecessary   to  ex- 


press any  opinion  upon  the  matters  stated 
in  the  record  as  to  the  evidence  which  was 
given  by  Martha  Gilliam;  because  the 
same  matters  are  not  likely  to  be  presented 
in  any  future  trial  of  the  case. 

Judgment      reversed,      and      new     trial 
awarded. 
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Criminal    Law—  Commitment— Offfente    InsafHckstly 

Specified.— On  trial  of  Indictment  against  W.  Y. 
for  felony  in  stealing  a  slave,  priscmer  is  ac- 
quitted :  whereupon  court  makes  the  foUovtor 
order :  "It  appearing  to  the  court,  by  the  testi- 
mony of  witnesses  this  day  examined  on  the  trial 
of  W.  Y.  that  he  is  (ruilty  of  a  misdemeanour,  ii 
is  ordered  that  he  be  remanded  to  Jail,  and  con- 
tinued in  the  custody  of  the  jailor  of  this  court 
till  the  next  term  to  answer  an  indictment  then 
to  be  preferred  aerainst  htm.**  In  a  bill  of  ex* 
ceptlons  to  this  order  filed  by  the  prisoner,  the 
.offence  for  which  he  was  so  remanded  is  far- 
ther described  as  "a  misdemeanour  under  Uie 
statute  Suppl.  to  Rev.  Code,  ch.  184.  I  1,  p.  S4l" 
On  writ  of  habeas  corpus  sued  out  by  W.  T.  the 
general  court  holds  the  commitment  illegal,  as  not 
sufficiently  specifying  the  offence,  and  discharges 
the  prisoner  out  of  custody  under  the  same. 
Same— Same— Remmid  after  Dlachatve  from  iilcgal 
Commitment*— A  party  beinsr  acquitted  of  felony, 
and  thereupon  committed  by  the  circuit  court  to 
take  his  trial  for  a  misdemeanour,  this  court  dis- 
charges  him  on  habeas  corpus,  because  the  order 
of  commitment  does  not  sufficiently  specify  the 
offence  ;  but  it  appearing,  from  the  record  of  the 
proceediuffs  In  the  circuit  court,  that  there  is  rea- 
sonable firround  to  suspect  the  party  of  having- 
committed  a  violation  of  the  criminal  law  (other 
than  the  specific  crime  of  which  he  was  acquitted) 
proper  to  be  made  the  subject  of  judicial  enquiry, 
this  court  orders  the  sheriff  to  take  him  asaia 
into  custody  and  carry  him  forthwith  before  a 
justice  of  the  peace,  to  be  dealt  with  accordine^ 
to  law. 

William  Young  was  indicted  in  tfae  cir- 
cuit superior  court  for  the  county  of  Henrico 
and  city  of  Richmond,  for  felony  in  steal- 
ing a  negro  woman  slave  named  Kliza,  the 
property  of  Sarah  C.  Atkinson.  Before 
pleading  to  the  indictment,  he  moved  the 
court  to  quash  the  same;  which  motion 
being  overruled,  he  filed  a  bill  of  excep- 
tions, shewing  as  the  ground  of  the  motion, 
that  ^*the  prisoner  had  not  been  examined 
for  the  offence  with  which  he  is  charged  in 
the    indictment,   as  appears  by  the  warrant 

«Crimlnal  Law— Commitment— Remand  after  Dlft> 
chanre  from  liieflral  Commitment— In  Sxpari€UaxT,  8K 
Va.  47.  9  S.  E.  Rep.  475,  Marx  v.  Milstead  <Va.).  9  S. 
£.  Rep.  020,  the  court  said :  **The  petitioner  is,  there- 
fore, entitled  to  be  dlscharsred  from  custody  under 
the  commitment  of  the  justice;  but  an  order  will  be 
entered  commandiufir  the  officer  in  whose  custody  lie 
is,  to  airain  take  him  into  custody,  and  forthwith 
carry  him  before  the  justice  by  whom  he  was  com- 
mitted, to  be  further  dealt  with  according  to  law. 
Authority  for  such  procedure,  if  any  thing  were 
needed,  mav  be  found  in  Toung't  Ca9€,  \  Bob,  801" 
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summoiiiii£f  the  ezamiaing   court,    and  the 

proceedin^fs    thereof."     He  was   then  tried 

upon  the  indictment,  and  the  jury  hav- 

745  in£^  found  him  not   guilty,  the  *court 
gave  judgment  that  he    be  acquitted 

and  discharged  of  the  larceny  aforesaid. 
"Whereupon"  (the  record  proceeds)  **on 
the  motion  of  the  attorney  for  the  common- 
wealth, and  it  appearing  to  the  court,  by 
the  testimony  of  witnesses  this  day  ex- 
amined on  the  trial  of  the  said  William 
Young,  that  he  is  guilty  of  a  misdemeanour, 
it  is  ordered  that  he  be  remanded  to  jail, 
and  continued  in  the  custody  of  the  jailor 
of  this  court  till  the  next  regular  term  to  be 
holden  for  the  trial  of  criminal  causes,  to 
answer  an  indictment  then  to  be  preferred 
against  him."  To  this  order  of  the  circuit 
court  the  prisoner  excepted.  The  statement 
in  the  bill  of  exceptions  was  that  *^the 
court  ordered  the  prisoner  to  be  remanded 
to  jail  to  await  the  session  of  the  next 
grand  jury,  then  to  be  presented  for  a  mis- 
demeanour under  the  statute,  Suppl.  to 
Rev.  Code,  ch.  184,  \  1,*  p.  243,--being  of 
opinion  that,  upon  the  evidence  adduced  at 
the  trial,  he  was  liable  to  be  presented 
under  that  statute." 

The  trial  and  acquittal  of  Young,  and  his 
recommitment  to  prison,  took  place  on  the 
11th  of  November  1842.  And  now  he  pre- 
sented a  petition  to  the  general  court,  setting 
forth  the  order  of  the  circuit  court  remand- 
ing him  to  jail,  insisting  that  his  imprison- 
ment under  that  order  was  illegal,  and 
praying  that  a  writ  of  habeas  corpus  might 
be  awarded  to  bring  him  before  the  court, 
and  that  he  might  thereupon  be  discharged 
out  of  custody. 

The  court  awarded  the  habeas  corpus,  and 

at  the  same  time,  by  subpoena  duces  tecum, 

caused  the  clerk  of  the  circuit  court  to  bring 

before  them  the  indictment  against  Young, 

with    the    other   original  papers  filed 

746  in  the  cause,  '^and  the  order  book  con- 
taining the  entries  of  the  proceedings 

had  therein.  From  those  papers  and  the 
order  book,  the  foregoing  state  of  the  case 
has  been  collected.  What  was  the  testimony 
given  against  Young  on  his  trial  in  the 
circuit  court,  did  not  in  any  wise  appear. 
The  depositions  of  the  witnesses  for  the 
commonwealth  upon  his  examination  before 
the  county  court  of  Henrico,  were  to  the 
following  effect: 

R.  C.  Page  deposed  that  Eliza,  the  slave 
which  the  prisoner  is  accused  of  taking 
away,  is  the  property  of  mrs.  Sarah  C.  At- 
kinson; that  the  said  slave  disappeared  on 
the  thursday  before  she  was  taken  up  and 
this  charge  preferred,  and  the  witness  next 
saw  her  at  the  mayor's  office.  She  carried 
away  a  trunk  with  clothing  belonging  to 
her.  The  prisoner  was  apprehended  near 
Fredericksburg. 

*AcU  of  182^-9.  ch.  21,  %  1,  p.  25.  This  statute  makes 
It  a  misdemeaaour  punishable  with  imprisonment 
and  line,  to  procure  or  furnish  to  a  slave  any  pass 
or  other  writinfir.  or  in  any  other  manner  to  aid  him 
Id  escaping  from  his  owner,  with  intent  In  so  dointr 
to  deprlre  the  owner  of  the  use  and  service  of  the 
slave-Note  in  Original  Edition. 


John  Moscow  deposed  that  Young  the 
prisoner  came  to  his  house  on  the  17th  day 
of  March  last,  about  two  o'clock,  and  asked 
permission  for  a  lady  to  remain  all  night. 
He  said  he  wanted  to  go  to  a  public  house 
in  the  neighbourhood  to  look  for  his  part- 
ner, and  accordingly  went  away.  After 
some  time  he  returned,  and  said  he  could 
not  find  his  partner.  He  and  the  woman 
remained  all  night.  The  next  morning  he 
went  off  again,  and  after  some  time  returned 
and  said  that  they  could  not  get  in  the  mail 
train,  and  that  they  must  return  to  Rich- 
mond. He  and  the  woman  left  the  house  of 
the  witness  together  on  that  morning,  and 
the  next  time  the  witness  saw  them  was 
in  the  mayor's  office. 

Archibald  Pae  deposed  that  he  saw 
Young  and  the  girl  together  near  the  water 
station  on  the  Richmond  and  Fredericks- 
burg rail  road,  coming  towards  Richmond. 
Afterward  he  saw  Young  lower  down  the 
rail  road,  lying  in  a  bush.  The  witness 
asked  him  if  he  was  going  to  Richmond? 
He  replied,  no.  Near  Sinton's  turnout  the 
witness  saw  the  girl,  who  said  that  she  was 
free,  but  that  she  had  no  pass  or  free 
747  papers.  The  witness  *and  some 
others  then  returned  in  pursuit  of 
Young :  they  found  him,  and  charged  him 
with  kidnapping ;  when  Young  said  he 
had  got  into  a  pretty  fix,  and  that  he  was 
a  ruined  man. 

A.  S.  1/e welling  deposed  that  on  the  18th 
day  of  March  last  he  saw  Young  and  the 
girl  coming  down  the  rail  road.  After- 
wards, lower  down  the  rail  road,  he  saw 
Young  lying  in  a  bush.  Near  Sinton's 
turnout  he  saw  the  girl,  who  said  she  was 
free.  The  witness  and  others  then  went  in 
pursuit  of  Young,  and  he  was  taken  into 
custody.  Young  asked  witness  what  the 
law  was?  Witness  replied,  that  if  it  could 
be  proved  he  was  guilty,  he  would  be  sent 
to  the  penitentiary.  Young  then  remarked 
that  he  had  got  himself  into  a  fix,  that  he 
was  a  ruined  man  ;  and  asked  witness  to  let 
him  go,  saying  he  had  a  wife  and  child,  and 
that  he  saw  the  girl  only  the  day  before, 
who  represented  herself  to  be  a  free  Indian 
girl. 

Daniel  Garrison  deposed  that  he  is  the 
conductor  of  a  freight  train  on  the  rail 
road;  that  near  the  water  station.  Young 
the  prisoner  asked  witness  to  give  him 
passage  for  himself  and  a  lady  to  the  Junc- 
tion, which  the  witness  refused.  Young 
and  the  girl  came  from  the  direction  of 
Moscow's  house,  the  girl  about  fifteen  steps 
behind  Young. 

The  cause  was  argued  by  W.  Crump  for 
the  petitioner,  and  the  attorney  general 
for  the  commonwealth. 

The  judgment  of  the  general  court  was 
as  follows: 

It  seems  to  the  court  here,  that  the  order 
made  by  the  circuit  superior  court,  commit- 
ting the  said  William  Young  to  the  cus- 
tody of  the  sheriff,  is  illegal  and  improper, 
because  it  does  not  sufficiently  specify  the 
offence  with  which  he  was  charged  and  for 
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which  he  was  so  committed.  It  is  there- 
fore ordered  that  the  said  William  Young 
be  discharged  out  of  the  custody  of  the 
sheriff  under  the  sa  d  order  of  commit- 
ment. 
748  *But  it  further  appearing  to  this 
court,  from  testimony  contained  in 
the  record  of  the  proceedings  against  the 
said  William  Young  in  the  said  circuit 
court,  that  there  is  reasonable  ground  to 
suspect  him  of  having  committed  a  viola- 
tion of  the  criminal  law  of  this  common- 
wealth, proper  to  be  made  the  subject  of 
judicial  enquiry  and  proceeding,  it  is  fur- 
ther ordered  that  the  said  sheriff  do  take 
the  said  William  Young  again  into  his  cus- 
tody, and  carry  him  forthwith  before  some 
justice  of  the  peace  having  jurisdiction  of 
any  offence  involved  in  the  act  for  which 
he  was  lately  tried  before  the  said  circuit 
court  (other  than  the  specific  crime  of 
which  he  was  acquitted  upon  that  trial),  to 
be  dealt  with  by  such  justice  of  the  peace 
according  to  law. 

From  so  much  of  the  foregoing  judgment 
as  directs  the  said  William  Young  to  be 
taken  again  into  custody  by  the  sheriff  of 
Henrico,  and  carried  before  a  justice  of 
the  peace,  judges  Lomax,  Leigh,  Duncan, 
Fry  and  Clopton  dissent ;  considering  the 
present  case  not  a  proper  one  for  the 
exercise  of  the  power  of  this  court  to  make 
such  order.  

Jones  and  Others  v.  The  Commonwealth.* 

December.  1843. 

Ajsault  and  linprUoniBeiitt--Under  Color  of  Warrant. 

—Case  of  an  Information  against  a  justice  of  the 
peace,  an  Informer,  and  a  constable,  for  assault- 
insr  and  Imprisoning  a  party,  under  colour  of  a 
warrant  of  arrest  for  perjury.  Issued  against  him 
by  the  justice  on  the  oath  of  the  Informer,  and 
executed  by  the  constable;  wherein  It  was  held 
by  the  general  court,  upon  the  evidence,  that  the 
information  was  not  sustained  as  to  the  justice, 
but  that  the  informer  and  constable  were  prop- 
erly convicted  and  fined. 

On  the    15th    of  April    of   1840,    the   cir- 
cuit superior  court  of  Scott  county   ordered 

that       Samuel     K.      Jones,      Philip 
749      ^Counts    and    Archibald    Forgay   be 

summoned  to  appear  before  the  court 
on  the  first  day  of  the  next  term,  to  shew 
cause  why  an  information  should  not  be 
filed  against  them  for  assaulting  and  ar- 
resting William  Sons  on  the  9th  day  of 
April  1840,  and  imprisoning  him  from  that 
day  until  the  14th  of  the  same  month. 
The  summons  was  ordered  on  the  motion  of 
the  attorney  for  the  commonwealth,  **and 
for  reasons  appearing  to  the  court  upon  the 
trial  of  the  writ  of  habeas  corpus,  returned 
to  this  court  on  yesterday,  in  favour  of 
William  Sons  against  Samuel  £^.  Jones, 
a  constable  of  this  county/' 

*Por  monographic  note  on  False  Imprisonment,  see 
end  of  case.   « 

tSee  monofirraphic  note  on  "Assault  and  Battery" 
appended  to  Roadcap  v.  Slpe,  0  Gratt  218. 


The  summons  having  been  issued  and  dalj 
served  upon  the  defendants,  and  they  not 
appearing,  an,  information  was  ordered  bj 
the  court,  and  accordingly  filed,  charging 
that  the  said  defendants,  on  the  9th  of 
April  1840,  at  the  county  of  Scott,  ^*did 
make  a  violent  assault  upon  William  Sons, 
and  did  then  and  there  arrest  the  body  of 
the  said  William  Sons,  and  .then  and  there 
imprison  him  the  said  Sons  from  the  said 
9th  day  of  April  until  the  14tb  day  of  the 
same  month."  A  trial  being  had  upon 
the  plea  of  not  guilty  put  in  by  the  defend- 
ants, the  jury  returned  a  verdict  findin||^ 
all  of  them  guilty,  and  assessing  upon 
Jones  and  Forgay  a  fine  of  16  dol&rs  66 
cents  each,  and  upon  Counts  a  fine  of  20 
dollars  Whereupon  the  defendants  sever- 
ally moved  the  court  to  set  aside  the  verdict 
and  to  grant  them  a  new  trial,  upon  the 
ground  that  the  verdict  was  not  supported 
by  the  evidence ;  which  motion  the  court 
overruled,  and  proceeded  to  enter  judgment 
against  the  defendants,  for  the  fines  sever- 
ally assessed  as  aforesaid,  and  the  costs  of 
the  prosecution.  To  the  opinion  of  the 
court  overruling  their  motion  for  a  new 
trial,  the  defendants  filed  a  bill  of  excep- 
tions; from  which  it  appeared  that  the 
proof  before  the  jury  was  as  follows. 

I.  The  attorney  for  the  commonwealth 
gave  in  evidence  the  record  of  the  proceed- 
ings had  upon  the    writ   of  habeas   corpoi 

before  mentioned;  which  were  the 
750      following: — *The  writ  being  awarded 

and  duly  served  upon  Jones,  he  made 
return  thereto,  that  he  arrested  Sons  on 
the  9th  of  April  1840,  and  had  since  detained 
him  in  custody,  pursuant  to  a  warrant 
against  the  said  Sons  for  the  crime  of  per- 
jury, issued  by  Archibald  Forgay  a  justice 
of  the  peace  for  Scott  county,  and  directed 
to  him  the  said  Jones  as  constable  of  the 
said  county;  which  warrant  he  annexed  to 
his  return,  as  a  part  thereof.  Whereupon,  it 
appearing  to  the  court  that  the  said  war- 
rant had  been  illegally  issued,  and  that 
Sons  was  illegally  detained  in  custody 
thereon,  it  was  ordered  that  he  be  dis- 
charged out  of  the  custody  of  Jones,  and 
that  the  said  Jon^s  pay  the  costs  in  that 
behalf  expended. 

II.  The  warrant  of  arrest  aforesaid  was 
given  in  evidence  by  the  attorney  for  the 
commonwealth.  It.  was  in  the  following 
tertns : 

** Scott  county,  to  wit:  To  Samuel  E. 
Jones  const.  Whereas  Philip  Counts  has 
this  day  given  information  upon  oath  to 
me  Archibald  Forgay,  a  justice  of  the  peace 
for  the  county  aforesaid,  that  on  the  8th 
day  of  February  last  past,  in  the  county 
aforesaid,  a  certain  William  Sons,  of  said 
county,  willingly  and  maliciously  and  cor- 
ruptly did  swear  a  false  oath  against  him 
the  said  Counts;  these  are  therefore,  in 
the  name  of  the  commonwealth,  to  require 
you  to  apprehend  the  said  Sons,  and  to 
bring  him  before  me  or  some  other  justice 
of  the  peace  of  the  county  aforesaid,  to  an- 
swer the  premises,  and  further  to  be  dealt 
with    according  to  law.     Given    under  my 
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haud  this  7th  day  of  April  1840. ' '  ( Signed ) 
"A.  Forgay." 

III.  The  aaid  William  Sons,  being  intro- 
dtfced  as  a  witness  for  the  commonwealth, 
proved  the  following  facts. 

The  defendant  Jones,  who  is  a  constable 
for  Scott  county,  arrested  the  witness  on 
the  9th  of  April  1840,  by  virtue  of  the  war- 
rant    aforesaid,     and    held    him    in 

751  ^custody    until  the  14th  of  the   same 
month,  when  he  was  discharged  on  a 

writ  of  habeas  corpus  by  the  order  of  this 
con^.  While  the  witness  was  in  the  cus- 
tody of  Jones,  he  was  taken  by  said  Jones  to 
the  house  of  Philip  Counts  another  of  the 
defendants,  where  he  remained  one  night; 
after  which  he  was  taken  by  Jones,  accom- 
panied by  Counts,  before  Jonathan  Hale  a 
justice  of  the  peace  for  Scott  county,  for 
the  purpose  of  qualifying,  and  he  was  there 
urged  by  Counts  to  qualify,  to  a  paper  or 
instrument  of  writing  which  Counts  had 
prepared,  in  relation  to  a  note  or  due  bill 
on  which  he  (Sons)  had  been  warranted  by 
Connts.  The  warrant  had  been  returned 
for  trial  before  the  defendant  Forgay,  and 
the  note  or  due  bill  on  which  it  was  founded 
was  for  75  cents.  On  the  trial  of  the  war- 
rant. Sons  was  sworn  to  testify  about  the 
matter,  and  did  testify  that  he  had  given 
to  Connts  no  note  or  due  bill  for  75  cents, 
but  had  given  him  one  for  50  cents,  and 
that  the  note  had  been  altered  from  50  to  75 
cents.  Witness  was  told  by  Counts,  that  if 
he  would  swear  to  the  truth  of  the  paper  to 
which  he  wished  him  to  qualify  before 
justice  Hale,  he  should  be  set  at  liberty. 
This  paper  was  to  contradict  the  oath  which 
witness  had  taken  on  the  trial  of  the  war- 
rant aforesaid.  This  the  witness  refused  to 
do;  and  thereupon  he  was  taken  before  the 
defendant  Forgay,  for  examination  or  trial, 
as  he  was  told ;  but  he  objected  to  said  For- 
gay's  having  anything  more  to  do  with  his 
case,  and  accordingly  Forgay  did  not  take 
it  up.  From  Forgay's,  witness  was  taken 
back  to  the  house  of  defendant  Counts, 
where  he  remained  all  night;  and  on  mon- 
day  the  13th  of  the  month,  he  was  brought 
by  Jones  and  some  other  persons  to  the 
courthouse,  where  the  circuit  superior  court 
for  the  county  was  in  session,  and  there  he 
remained  until  the  next  day,  when  he  was 
discharged  from  custody.  When  the  wit- 
ness was  first  arrested,  he  requested  Jones 
to  summon  several  witnesses  for  him, 

752  which  was  done.     Whilst   he  was  *in 
custody,    he   was   not  tied,  or  in  any 

manner  harshly  treated,  except  that  on 
monday  evening,  while  he  was  in  custody 
at  the  courthouse,  he  started  home  without 
the  consent  of  Jones,  and  was  overtaken  by 
Jones,  who  jerked  him  a  little,  and  brought 
him  back.  Jones  and  Counts  were  brothers 
in  law.  Forgay  lived  about  8  miles  from 
Connts,  about  5  from  justice  Hale,  and 
about  4  from  justice  Robert  Spur.  This 
witness  (who  is  quite  a  youth,  and  very 
ignorant)  further  proved  that  although 
Jones  and  Counts  had  him  in  custody  from 
the  9th  to  the  14th  of  April,  inclusive,  and 
took  him  before  two  justices  of  the   peace, 


yet  they  never  explained  to  him  what  they 
were  going  to  do  with  him,  only  that  they 
were  going  to  try  him  for  perjury,  and 
never  required  from  him  security  for  his 
appearance  before  any  court  competent  to 
indict  him  for  ^rjury,  which  security,  if 
they  had  required  it,  he  would  have  been 
able  to  give ;  nor  did  they  take  him  before 
any  justice  except  the  said  Forgay,  for  the 
trial  of  the  warrant  on  which  he  was  appre- 
hended. 

IV.  Jonathan  Hale,  another  witness  for 
the  commonwealth,  proved,  that  at  the  time 
mentioned  by  the  witness  Sons,  he  the  said 
Sons  was  brought  before  this  witness  by 
the  defendant  Jones,  in  company  with  the 
defendant  Counts,  and  Jones  and  Counts 
endeavoured  to  induce  Sons  to  make  oath 
before  this  witness  to  the  truth  of  the 
paper  or  instrument  of  which  Sons  speaks  in 
his  testimony,  and  promised  to  release  him 
on  his  doing  so:  but  this  he  refused  to  do. 
That  Sons,  in  presence  of  this  witness,  re- 
quested Jones  to  summon,  as  a  witness  for 
him,  a  person  who  lived  about  6  miles  dis- 
tant: but  that  neither  Jones  nor  Counts 
proposed  tf>  this  witness  to  act  in  the  case 
in  which  Sons  was  arrested. 

V.  Robert  Spur,  another  witness,  proved, 
that  he  saw  Sons  in  the  custody  of  Jones 
on  two  court  days  of  the  term  held  at  Scott 
courthouse,  (as  mentioned  by  Jones   in  his 

testimony)  and  that  Sons  and  his 
753      friends  frequently  ^complained  to  the 

witness  that  Jones  and  Counts  would 
not  bring  him  to  trial.  This  witness  fur- 
ther proved  that  Counts  frequently  took  his 
cases  before  the  defendant  Forgay  for 
trial. 

VI.  Jesse  Roberts,  another  witness, 
proved,  that  he  also  saw  Sons  in  the  cus- 
tody of  Jones  at  Scott  courthouse  on  mon- 
day and  tuesday,  and  that  he  saw  no  effort 
made  by  the  constable  to  have  his  case  dis- 
posed of.  That  it  was  common  for  Counts 
to  "bring  his  cases  before  Forgay  for  adju- 
dication; and  that  in  a  case  in  which 
Counts  had  warranted  the  witness  before 
Forgay,  Forgay  had  taken  some  strange, 
and,  as  the  witness  thought,  illegal  pro- 
ceedings. 

And  the  foregoing  were  all  the  facts 
proved  in  the  cause. 

On  the  petition  of  Jones,  Counts  and 
Forgay,  the  general  court  awarded  a  writ 
of  error  to  the  judgment  of  the  circuit 
court. 

John  W.  C.  Watson  for  th^  plaintiffs  in 
error:  the  attorney  general  for  the  com- 
monwealth. 

The  judgment  of  the  general  court  was 
as  follows: 

'^It  seems  to  a  majority  of  the  court  here, 
that  the  judgment  of  the  circuit  superior 
court  is  erroneous  as  to  the  plaintiff  in 
error  Archibald  Forgay,  but  that  there  is 
no  error  therein  as  to  the  plaintiffs  in  error 
Samuel  K.  Jones  and  Philip  Counts: 
Therefore  it  is  considered  that  the  said 
judgment,  as  to  the  said  Archibald  Forgay, 
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be  reversed  and  annulled ;  that  the  verdict, 
as  to  him,  be  set  aside;  and  that  the  cause, 
as  to  him,  be  remanded  to  the  said  circuit 
superior  court,  for  a  new  trial  to  be  had 
therein  upon  the  information  according  to 
law :  and  it  is  further  considered  that  as  to 
the  said  Samuel  E.  Jones  and  Philip 
Counts,  the  said  judgment  be  affirmed,  and 
that  the  commonwealth  recover  against 
them  her  costs  about  her  defence  in  this 
court  expended." 


PALSB  IMPRISONriBNT 

I.  Definition. 
XL  Wbat  Constitutes. 

1.  Arrest  on  lUeffal  Warrant 

2.  Illegal  Arrest  on  Valid  Warrant 
8.  Arrest  for  Debt  after  Payment 

4.  Continuation  of  Illeffal  Detention. 
8.  Detention  by  Carrier. 

6.  Arrest  by  Judicial  Officers. 

7.  Arrest  by  Confederate  Affents. 

8.  Want  of  Antbority  in  Party  Makinsr  Arrest 

III.  Malice  and  Probable  Cause. 

IV.  Damages. 

1.  Compensatory  Damages.  * 

2.  Puniave  Damages. 

V.  Declaration. 

VI.  Evidence.  _ 

I.  DEFINITION. 

False  Imprisonment  is  any  unlawful  physical 
restraint  by  one  of  another's  liberty,  whether  in 
prison  or  elsewhere.  Oillinffham  v.  Ohio  River  R. 
Co.,  85  W.  Va.  588,  14  S.  £.  Rep.  848,  28  Am.  St  Rep. 

False  imprisonment  is  a  wronsr  akin  to  the  wrouffs 
of  assault  and  battery,  and  consists  in  imposiuff,  by 
force  or  threats,  an  unlawful  restraint  upon  a 
man's  freedom  of  locomotion.  Prima  facie,  any 
restraint  put  by  fear  or  force  upon  the  actions 
of  another  is  unlawful,  and  constitutes  false  im- 
prisonment, unless  a  showing  of  Justification  makes 
it  a  true  or  leffal  imprisonment  OiUinffham  v. 
Ohio  River  R.  Co.,  85  W.  Va.  588.  14  S.  E.  Rep.  248,  29 
Am.  St  Rep.  827. 

IL  WHAT  CONSTITUTES. 

1.  ARREST  ON  ILLEGAL  WARRANT.— If  the 
defendant  has  lawfully  sued  out  the  process  of 
arrest  asrainst  the  plaintiff,  and  has  caused  him  to 
be  imprisoned  upon  it,  and  the  process  has  been 
afterwards  set  aside  because  illegally  issued,  it  con- 
stitutes no  defence,  but  the  plaintiff  is  entitled  to 
recover  damacres  for  the  wronsr  done  him,  witbout 
resrard  to  the  motives  of  the  defendant,  or  the  cir- 
cumstances attending  the  dolnff  of  the  wrongful 
and  unlawful  act.    Parsons  v.  Harper,  10  Gratt  64. 

In  one  case  it  was  said  that  the  gist  of  the  action 
for  false  imprisonment  is  the  illegal  detention  of 
the  person  without  lawful  process,  or  the  unlawful 
execution  of  lawful  process.  Tavenner  v.  More- 
head,  41  W.  Va.  116, 23  S.  E.  Rep.  678. 

2.  ILLEGAL  ARREST  ON  VALID  WARRANT.— A 
warrant,  to  arrest  a  person  of  whom  surety  for  the 
peace  is  demanded,  beincr  executed  neither  by  a 
sworn  officer,  nor  the  person  to  whom  it  was  di- 
rected by  the  maglHtrate,  but  by  an  individual 
selected  by  the  prosecutor,  who  erased  the  name 
of  the  person  appointed  by  the  masristrate,  and  sub- 
stituted that  of  the  person  selected  by  himself,  is 
thereby  rendered  altosrether  illegal  and  void  as  a 


Justification,  but  may  be  sriven  in  evidence  in  miti- 
gation of  damasres.  Wells  v.  Jackson.  8  Munf.  fift. 
8.  ARREST  FOR  DEBT  AFTER  PAYMENT. -Tres- 
pass  for  false  Imprisonment  will  not  lie  against  a 
party  for  suinsr  out  an  execution,  and  caasinc  a 
debtor  to  be  taken  In  execution,  while  he  was  at- 
tending the  court  as  a  witness,  under  the  protec- 
tion of  a  subpoena,  although  the  debt  for  whicli  ibe 
execution  had  been  issued  had  been  previonslj 
paid.    Moore  v.  Chapman.  8  H.  &  M.  280. 

4.  CONTINUATION  OF  ILLEGAL  DETENTION. 
—Every  continuation  of  an  illegal  imprisonmeni 
constitutes  a  new  trespass,  for  which  an  acUon  for 
malicious  arrest  can  be  maintained.  Accordinsrlj. 
where  a  rebel  in  1861,  flndiuff  that  a  loyal  man  had 
been  wronsrf  ully  arrested.  Joined  the  rang  of  inde- 
pendent scouts  who  were  takinsr  him  to  prison,  and 
encouraired  their  acts  and  abused  him.  he  was  beld 
to  be  flruilty  of  false  imprisonment  Ruffner  t. 
WilUams,  8  W.  Va.  246. 

6.  DETENTION  BY  CARRIER.-A  carrier  of  pas- 
seuffers  is  liable  for  the  false  imprisonment  of  a 
passenger,  made  or  caused  to  be  made*  by  its  con- 
ductor in  charge  of  the  train,  duringr  his  execution 
of  the  carrier's  contract  to   treat   properly  and 
convey   safely.    This    liability  is   not  affected  by 
sec.  81,  ch.  145,  W.  Va.  Code,  which  enacts,  among 
other  things,  that  "the  conductor  of  every  train 
of  railroad  cars  shall  have  all  the  powers  of  a 
conservator  of  the  peace  while  in  charsre  of  the 
train."    GlUingham  v.  Ohio  River  R.  Co.,  36  W.  Va. 
688,  14^  S.  E.  Rep.  24a    See  also,  Norfolk,  etc.  R.  Go. 
V.  Galliher.  89  Va.  639,  16  S.  E.  Rep.  086. 
6.  ARREST  BY  JUDICIAL  OFFICERS. 
Qeoerally.— Judicial  officers  are  not  answerable  for 
mistakes  of  law,  or  errors  of  judgment  in  cases 
where  they  have  Jurisdiction  of  the  subject-matter 
and  the  parties,  and  the  Judgment  is  one  which 
they  are  authorized  by  law  to  render.    Bolton  r. 
Vellines,  94  Va.  898,  26  S.  E.  Rep.  847. 

On  Rule  for  Contompt  —So  a  rule  for  contempt  be- 
iuff  the  judicial  act  of  the  court  issuing  it  cannot  be 
a  foundation  for  an  action  for  false  imprisonment, 
however  erroneously  issued,  but  it  may  be  for  ma- 
licious prosecution,  provided  the  application  for  the 
same  is  without  probable  cause,  actuated  by  im- 
proper and  malicious  motives,  and  founded  on  false- 
hood or  misrepresentation.  Tavenner  v.  Morehead. 
41  W.  Va.  116,  28  S.  E.  Rep.  678.  See  monographic 
note  on  "Malicious  Prosecution.'* 

By  Mayor  of  Towa— Since  the  mayor  of  a  town  ha« 
the  rlRht  to  judffe  whether  or  not  sufficient  groondi 
for  an  arrest  exist;  in  an  action  against  the  mayor 
for  maliciously  causing  the  plaintiff  to  be  arrested 
and  imprisoned  for  a  breach  or  threatened  breach 
of  peace  committed  In  his  presence,  it  is  error  to 
submit  to  the  jury  the  question  of  the  reasonable- 
ness of  the  ffrounds  of  the  arrest  Johnston. t. 
Moorman,  80  Va.  131. 

7.  ARREST  BY  CONFEDERATE  AGENTS.-In  an 
action  for  false  imprisonment  the  fact  that  the 
acts  complained  of  were  committed  by  the  defend- 
ant under  the  authority  and  while  in  the  service  of 
the  so-called  confederate  states  is  no  defence.  Cap- 
erton  v.  Martin,  4  W.  Va.  188 :  Caperton  v.  Nickel. 
4  W.  Va.  173  :  Caperton  v.  Bowyer,  4  W.  Va.  176  :  Cap- 
erton V.  Ballard,  4  W.  Va.  42a  See  also,  French 
V.  White.  4  W.  Va.  170. 

8.  WANT  OF  AUTHORITY  IN  PARTY  MAKING 
ARREST. 

nanlclpalltlcs.— Unless  the  power  to  imprison  be 
plainly  giyen  It  does  not  exist  ;  and.  when  glTen. 
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there  must  be  a  jadicial  ascertainment  of  the  sruiU 
of  tbe  party  accused,  ^y  a  competent  tribunal,  be- 
fore It  can  be  exercised.  A  power  conferred  on  a 
manlclpal  corporation  to  adopt  ordinances  and  to 
enforce  compliance  with  them  by  prescribed  fines, 
does  not  confer  the  power  of  Imprisonment  before 
trial  for  a  violation  of  the  ordinances,  nor  after 
trial  for  failure  to  pay  the  fines.  Bolton  t.  Vellines, 
M  Va.  308,  26  S.  E.  Rep.  847. 

Uaantborized  Officers.— The  mere  fact  that  a  niffht 
watchman  in  the  employ  and  pay  of  a  railroad 
company  was  sworn  in  as  a  special  policeman  by  a 
city  mayor  at  the  request  of  the  company,  where  the 
mayor  was  not  authorized  by  law  to  appoint  a 
special  policeman  for  the  company,  crave  the  police- 
man no  authority  to  make  arrests  as  an  officer  of 
the  law.  and  the  company  Is  liable  in  damages  for 
false  imprisonment  and  assault  on  a  passenger, 
committed  by  such  special  policeman  in  the  dis- 
charsre  of  his  duties  as  watchman.  Norfolk,  etc.,  R. 
Co.  ▼.  Galllher,  80  Va.  630, 10  S.  E.  Rep.  085. 

la  HAUCE  AND  PROBABLE  CAUSE. 

Inference  off  Malice.— In  an  action  for  false  impris- 
onment malice  may  be  Inferred  from  the  want  of 
probable  cause,  but  it  is  not  a  necessary  Inference. 
It  i:j  always  a  question  for  the  Jury  under  all  the 
circumstances  of  the  case.  Malice  is  not  to  be 
considered  in  the  sense  of  spite  or  hatred  a^rainst 
tbe  indirldual  but  only  as  denotlnsr  that  the  party 
is  actuated  by  Improper  and  indirect  motives.  The 
improper  motive,  or  want  of  proper  motive,  infer- 
able from  a  wrongful  act.  based  upon  no  reasonable 
STound,  constitutes  of  Itself  all  the  malice  deemed 
essential  in  law  to  the  maintenance  of  the  action. 
Forbes  v.  Hasrman,  75  Va.  168;  Bolton  v.  Vellines, 
04  Va.  893,  26  S.  E.  Rep.  847;  Parsons  v.  Harper,  16 
Gratt  64. 

When  nallce  Will  Be  Presamed.— The  law  presumes 
that  an  arrest  and  imprisonment,  made  by  one 
enflragred  in  the  attempt  to  subvert  the  firovernment, 
in  pursuance  of  that  purpose  and  as  a  means  to  its 
accomplishment,  was  made  with  malice:  and  this 
presumption  cannot  be  rebutted.  French  v.  White, 
4  W.  Va.  170. 

Prolmble  Cause.— Probable  cause  for  a  proceedincr 
under  Code  1878,  ch.  148,  sec.  33,  holding  a  defendant 
to  bail,  and  arresting-  and  detaining  him  until  the 
bond  required  by  law  has  been  firiven,  or  until  he  is 
otherwise  legally  dlscharsred,  is  a  bona  Me  belief  by 
the  plaintiff,  or  his  asrent  acting  for  him,  in  the 
existence  of  the  facts  essential  under  the- law  for 
such  proceeding,  founded  on  such  circamstances, 
within  his  knowledge  at  the  time  the  proceedinsr  is 
taken,  as  would  warrant  a  man  of  ordinary  caution, 
prudence  and  judgment,  under  the  same  circum- 
stances, in  entertaining  such  belief.  Forbes  v.  Haer- 
man,  75  Va.  168. 

Where  the  facts  and  grrounds  actually  exist,  or  the 
plaintiff  has  probable  cause  to  believe  that  they 
exist,  on  which  an  order  for  the  arrest  of  the  de- 
fendant is  authorized  by  sec.  87,  ch.  136,  W.  Va. 
Code,  the  plaintiff,  who  causes  an  arrest  to  be 
made  under  said  statute,  cannot  be  made  liable 
in  an  action  of  trespass  for  such  arrest,  merely 
becaase  the  affidavit  and  order  of  arrest  are  not 
recrular  and  in  proper  legal  form.  But,  as  the 
order  of  arrest  is  authorized  only  in  a  pending  action 
or  salt,  if  a  party  makes  an  affidavit  and  causes  an 
arrest,  without  the  pendency  of  an  action,  the 
proceedings  will  be  void  for  want  of  jurisdiction  to 


issue  the  order  of  arrest,  and  he  will  be  held  liable 
for  damages.    Ogg  v.  Murdock,  25  W.  Va.  180. 

IV.  DAMAGES. 

1.  COMPENSATORY  DAMAGES. 

Oeneral  Rule.— The  rule,  in  cases  where  the  malice 
necessary  to  sustain  the  action  is  such  only  as  re- 
sults from  a  groundless  act.  and  there  is  no  actual 
malice  or  design  to  oppress,  is  to  allow  compensa- 
tory damages;  that  is,  damages  to  indemnify  the 
plaintiff,  including  Injury  to  property,  loss  of  time 
and  necessary  expenses,  counsel  fees,  and  other  ac- 
tual loss:  but  not  to  allow  vindictive  or  punitive 
damages  to  punish  the  defendant    Ogg  v.  Murdock, 

25  W.  Va.  130;  Parsons  v.  Harper,  16  Gratt  64. 

Loss  of  Time.— Where  the  false  imprisonment 
complained  of  was  done  without  malice  the  plaintiff 
can  only  recover  compensatory  damages.  One  of 
the  most  important  elements  of  recovery  in  such 
case  is  for  his  loss  of  time  and  for  the  interruption 
to  his  business.  Parsons  v.  Harper.  16  Gratt.  64; 
Bolton  V.  Vellines,  04  Va.  303,  26  S.  E.  Rep.  847;  Bur- 
russ  V.  Hines,  04  Va.  413,  26  S.  £.  Rep.  875;  Qf[9  v- 
Murdock,  25  W.  Va.  180. 

Mental  and  Physical  Suffering.- Another  element 
of  damages  for  which  the  plaintiff  may  recover  is 
the  bodily  or  mental  suffering  sustaioed  by  him  in 
consequence  of  the  wrongful  acL  But,  as  there  is 
no  precise  measure  of  damages  for  mental  or  phy- 
sical pain,  where  they  are  elements  of  damages  to 
be  estimated  by  the  jury,  the  verdict  will  not  be  set 
aside  unless  the  damages  are  so  great  as  to  suggest 
that  the  jury  have  been  influenced  by  passion  or 
prejudice.  Bolton  v.  Vellines,  04  Va.  303,  26  S.  E.  Rep. 
847.    See  also.  Parsons  v.  Harper.  16  Gratt  64. 

Costs  Incurred  In  Qeneral.— The  plaintiff  is  also  en- 
titled to  recover  the  costs  and  expenses  incurred  in 
defending  the  original  suit  or  proceeding.  Parsons 
V.  Harper.  16  Gratt  64;  Bolton  v.  Vellines,  04  Va.  308, 

26  S.  E.  Rep.  847;  Burruss  v.  Hlnes.  04  Va.  413.  26  S.  E. 
Rep.  875;  Ogg  v.  Murdock,  25  W.  Va.  130. 

Counsel  Pees.— While  the  general  rule  is  that  coun- 
sel fees  are  not  recoverable  as  damages,  yet  on  a 
trial  for  malicious  prosecution  or  false  imprison- 
ment, where  exemplary  damages  are  recoverable, 
the  fees  paid  or  incurred  to  counsel  for  defending 
the  original  suit  or  proceeding  may  be  proved,  and. 
if  reasonable  and  necessarily  incurred,  may  be 
taken  into  consideration  by  the  jury  in  the  assess- 
ment of  damages.  Burruss  v.  Hines.  04  Va.  4 13,  26  S. 
E.  Rep.  875;  Parsons  v.  Harper,  16  Gratt.  64;  Ogg  v. 
Murdock,  25  W.  Va.  130;  Bolton  v.  Vellines,  04  Va. 
303, 26  S.  E.  Rep.  847. 

2.  PUNITIVE  DAMAGES. 

Where  l>efendant  Was  Actuated  by  Malice.— Where 
the  defendant,  in  an  action  for  false  imprisonment, 
was  actuated  by  malice,  punitive  damages  may  be 
given  to  the  plaintiff.  Bolton  v.  Vellines.  04  Va.  303, 
26  S.  E.  Rep.  847;  Ogg  v.  Murdock,  25  W.  Va.  130. 

Detention  of  Passenger  by  Carrier.— A  carrier  of 
passengers  is  liable  in  exemplary  damages  for  the 
arrest  or  false  imprisonment  of  a  passenger,  with- 
out reasonable  and  probable  cause,  made,  or  caused 
to  be  made,  by  its  conductor  in  charge  of  a  train 
during  the  execution  of  a  contract  to  carry,  although 
such  act  on  the  part  of  the  conductor  was  entirely 
unauthorized  by  the  company,  and  was  purely  per- 
sonal to  himself.  Gillingham  v.  Ohio  River  R.  Co.. 
85  W.  Va.  588,  14  S.  E.  Rep.  243.  20  Am.  St  Rep.  827. 

Where  There  Is  No  Malice  Punitive  Damages  Cannot 
Be  Olven.— In  a  case  in  which  the  plaintiff  had  been 
kept  under  an  illegal  restraint  for  three  days,  but 
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in  which  there  was  no  proof  of  malice  on  the  part  of 
the  defendant,  it  was  held  that  a  verdict  for  $475 
would  be  set  aside  as  plainly  excessive.  Offff  v. 
Jdurdock.  25  W.  Va.  189 ;  Bolton  v.  VelUnes.  M  Va. 
898.  26  S.  B.  Rep.  847. 

V.  DECLARATION. 

Ocnerally.— In  an  action  for  false  imprisonment, 
the  declaration  need  not  charge  in  express  terms 
that  the  imprisonment  was  "aguinst  the  will  of  the 
plaintiff."  It  is  sufilcient  if  it  appears  that  the 
imprisonment  was  airainst  his  will,  and  was  withr 
ont  collusion  on  his  part.  And  an  averment  that 
the  plaintiff  was  charged  with  an  offence,  and  that 
the  prosecution  therefor  ^ad  been  abandoned  and 
fully  ended,  is  all  that  is  required  on  the  subject 
of  cl^arge  and  acquittal.  Bolton  v.  Vellines,  94  Va. 
898,  28  S.  E.  Rep.  847. 

Not  Neosssary  to  Aver  Malice.— In  an  action  on  the 
case  for  sninsr  out  a  capias  and  imprisoning  the 
plaintiff,  in  an  action  of  slander  in  which  he  was 
defendant,  it  is  not  necessary  to  aver  malice  or 
want  of  probable  cause  in  suiuff  out  the  capias. 
Parsons  v.  Harper,  16  Oratt.  64. 

VI.  EVIDENCE. 

Record  of  Cases  Competent  Evidence.— In  an  action 
for  false  Imprisonment  the  whole  of  the  case  in 
which  the  imprisonment  occurred  is  competent 
evidence  for  the  plaintiff.  Parsons  v.  Harper,  16 
Gratt  64. 

Sufficiency.— Evidence  that  the  defendant,  the 
Informer  and  constable,  arrested  the  plaintiff,  who 
was  young  and  Ignorant  and  kepi  him  in  custody 
for  four  days,  refusing  to  bring  him  to  trial,  and 
nefirlectinir  to  give  him  an  opportunity  to  furnish 
security,  and  that  they  endeavored  to  iret  him  sign 
an  acknowledgment  of  a  due  bill,  is  sufficient  to 
warrant  a  verdict  against  the  defendants.  Jones 
V.  Com.,  1  Rob.  748. 

But  evidence  that  the  defendant,  a  Justice  of  the 
peace.  Issued  a  warrant  for  the  plaintiff's  arrest : 
that  the  Informer  and  constable  kept  him  In  cus- 
tody for  four  days,  and  neglected  to  bring  him  to 
trial,  but  endeavored  toffet  him  to  sign  an  acknowl- 
edgment of  a  due  bill ;  and  that  the  informer  often 
took  his  cases  before  the  defendant  was  insufficient 
to  support  a  verdict  against  the  defendant  Jones 
V.  Com.,  1  Rob.  748. 

754      *Stroup  v.  The  Commonwealth. 

December,  1842. 

Larceny— Indictment— Second  Olienco— Omissions— Ar. 
rest  of  Jndjment.*— Indictment  against  S.  S.  for 
second  offence  of  petit  larceny  alleges  former 
conviction  and  punishment  of  S.  S.  for  a  like 
offence,  but  does  not  in  terms  allege  that  the  court 
in  which  the  first  offence  was  tried  had  competent 
authority  to  try  the  same:  nor  that  the  former 
conviction  remains  in  force;  nor  that  such  con- 
viction appears  by  the  record:  nor  that  S.  S. 
formerly  convicted  is  the  same  person  who  is 
charged  with  the  subsequent  offence.  Verdict, 
guilty.    Held,  none  of  the  omissions  aforesaid  in 

*See  monographic  no^tf  on  "Larceny"  appended  to 
Johnson  v.  Com..  24  Gratt  566,  and  monographic  note 
on  "Indictments,  Informations  and  Presentments" 
appended  to  Boyle  v.  Com..  14  Gratt  674.  The  prin- 
cipal case  is  cited  in  Pryor  v.  Com.,  2  Va.  Dec.  48S. 


the  indictments  is  a  ffround  for  arresting  the 
Judflrment 
Same— Same— Samo—Verdlct.— One  count  of  indio- 
ment  charsres  petit  larceny  in  the  usual  form: 
another,  petit  larceny  committed  after  party  had 
been  convicted  of  a  like  offence:  verdict  finds 
prisoner  guilty  on  both  counts,  and  fixes  imprison- 
ment at  five  years:  Hbu),  no  objection  lies  to  the 
verdict 

An  indictment  against  Susanna  Stroap 
for  petit  larceny,  containing  two  coonta, 
was  fottnd  in  the  circuit  superior  conrt  of 
Wythe  county  at  September  term  1842.  lo 
the  first  count,  which  was  in  the  usual 
form,  the  defendant  was  charged  with  the 
larceny  of  a  heifer,  the  property  of  John 
Catron,  of  the  value  of  six  dollars.  In  the 
second  count  it  was  alleged,  that,  in  the 
year  1821,  Susanna  Stroup  was  duly  ex- 
amined upon  a  charge  of  petit  larcenj, 
before  a  called  court  of  five  justices  of  the 
peace  for  Wythe  county,  having  full  author- 
ity in  that  behalf;  was  sent  on  by  the 
examining  court  to  be  further  tried  in  the 
county  court  of  Wythe ;  and  was  accnrdiaglj 
indicted,  tried  and  convicted  in  the  said 
county  court  and  actually  punished,  for  the 
said  offence.  All  the  proceedings  had  in 
the  examining  court  and  in  the  conrt  of 
trial  were  set  forth  with  much  minuteness 
of  detail.  And  then  the  count  proceeded  to 
charge,  *  *that  after  the  said  Susanna  Stroap 
was  convicted  and  punished  for  the  petit 
larceny  above  set  forth,  in  manner  and 
form  as  before  stated,  she  the  said  Susanna 
Stroup,  on  the  28th  day   of   June   1842,   at 

the  county  aforesaid  and    within  the 
755      jurisdiction   of  the   circuit  ^superior 

court  aforesaid,  with  force  and  arms, 
one  small  yearling  heifer,  red  and  white 
spotted,  marked  Ac.  of  the  value  of  six  dol- 
lars, of  the  goods  and  chattels  of  one  John 
Catron,  then  and  there  being  found,  felo- 
niously did  steal,  take  and  carry  away;  so 
the  grand  jury  aforesaid  do  say  that  the 
said  Susanna  Stroup  hatli  committed  the 
o£fence  of  petit  larceny  the  second  time,  in 
manner  and  form  aforesaid,  contrary  to  the 
act  of  the  general  assembly"  &c.  Bnt 
the  count  did  not  in  terms  allege  any  of 
the  following  matters :  1.  That  the  court  in 
which  the  first  offence  was  tried  had  com- 
petent power  and  authority  to  try  the  same. 
2.  That  the  judgment  of  former  conviction 
remains  in  force  and  unreversed.  3.  That 
the  proceedings  and  conviction  for  the 
former  offence  appear  by  the  record  thereof. 
4.  That  Susanna  Stroup  who  was  convicted 
for  the  former  offence  is  the  same  person 
who  is  charged  with  the  subsequent  oifence. 
A  trial  being  had  on  the  plea  of  not 
guilty,  the  jury  found  the  prisoner  guilty 
on  both  counts,  and  ascertained  the  term  of 
her  imprisonment  in  the  penitentiary  to  be 
five  years.  She  thereupon  moved  the  court 
to  arrest  the  judgment,  upon  the  ground 
that  in  the  indictment  the  first  three  of  the 
allegations  above  noticed  were  omitted, 
and  also  because  the  verdict  found  her 
guilty  on  both  counts  of  the  indictment. 
The  court  overruled  the  motion,  and  gave 
judgment    that    she    be   imprisoned   in  the 
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penitentiary   for  the   term   ascertained  by 
the  jury. 

And  now  she  applied  by  petition  to  this 
oonrt  for  a  writ  of  error,  asaig^ning  for 
error  the  matters  before  relied  upon  for 
arresting  the  judgment,  and  also  the  omis- 
sion in  the  indictment  of  the  fourth  allega- 
tion above  mentioned. 

Lyons  for  the  petitioner. 

PER  CURIAM.    Writ  of  error  denied. 


756       *Overbee  v.  The  Commonwealth. 

December,  1842. 

Crtaslflsl     Law— Jurors  —  Separation — Now    TrlsL*— 

Pending  a  trial  for  felony  and  before  the  testiniony 
la  closed,  five  of  the  Jury  bavlnff  received  permis- 
sion to  retire  from  the  courtroom  accompanied  by 
the  sheriff,  another  jnror  thereupon  leaves  the 
jury  box  without  the  knowledge  of  the  court, 
passes  out  of  the  courthouse  through  a  crowd  of 
persons  collected  about  the  door,  and  reinains 
ahsent  a  few  minutes,  after  which  he  returns  into 
court;  haylnff  (as  he  deposes)  held  no  communica- 
tion whatever  with  any  person  durinff  his  absence ; 
but  not  havlnsr  been,  during  that  period,  in  charge 
of  the  sheriff,  or  even  seen  by  him.  The  trial  pro- 
ceeds and  the  prisoner  is  convicted.  HxiiD,  such 
separation  of  the  Juror  from  his  fellows  is  suffi- 
cient cause  for  settinir  aside  the  verdict 

Alexander  H.  Overbee  was  tried  and 
convicted,  in  the  circuit  superior  court  of 
Lee  county,  at  September  term  1842,  upon 
an  indictment  for  forgery,  and  sentenced 
by  the  court  to  imprisonment  in  the  peni- 
tentiary for  two  years,  the  term  ascer- 
tained by  the  jury.  After  the  verdict  was 
rendered,  he  moved  the  court  to  set  it 
aside  and  award  him  a  new  trial,  upon 
the  ground  that  Samuel  V.  Hargis,  one  of 
the  jury  which  tried  the  cause,  had  im- 
properly aeparated  from  his  fellows  pend- 
ing the  trial.  This  motion  being  overruled, 
he  filed  a  bill  of  exceptions  to  the  opinion 
of  the  court,  wherein  the  facts  of  the  case 
were  set  forth  as  follows. 

On  the  trial  of  the  cause,  before  the 
testimony  was  closed,  five  of  the  jury  ob- 
tained leave  to  retire  for  a  brief  space  from 
the  courtroom,  the  court  directing  a  deputy 
sheriff  to  accompany  them,  and  neither 
suffer  any  person  to  converse  with  them, 
nor  converse  with  them  himself  on  the 
subject  of  the  trial.  When  these  jurors 
had  got  ten  or  twelve  feet  from  the  jury 
box,  Samuel  V.  Hargis,  another  juror,  set 
off  in  apparent  hurry  after  them,  and  it 
was  supposed  he  would   overtake   them   be- 

*Crimliial  Law— Jurors— Separation.— See /oo^m>^«  to 

Com.  V.  McCaul,  1  Va.  Cai8.  372;  Thompson  v.  Com.,  8 
Oratt  038. 

The  principal  case  is  cited  in  State  v.  Harrison,  36 
W.  Va.  7S8,  16  S.  E.  Rep.  988;  State  v.  Cartrijrht,  20  W. 
Va.  48:  Younjrer  v.  SUte,  2  W.  Va.  686;  Thompson  v. 
Com..  8  Oratt  648;  Philips  v.  Com..  19  Gratt  640. 


fore  they  reached   the  door.     The  court  did 

not    observe    his    leaving    the    jury    box. 

There  was  at  the  time  a  considerable 

757  *crowd  of  persons  in   the  courtroom, 
about  the  door,  and  on  the  pavement 

outside,  extending  to  the  end  of  the  court- 
house. The  five  jurors  were  conducted  by 
the  deputy  sheriff  beyond  the  crowd,  and 
around  the  end  of  the  courthouse,  where 
they  stopped  for  the  purpose  for  which  they 
had  retired  (to  obey  a  call  of  nature),  and 
immediately  afterwards  were  conducted 
back  into  court.  The  clerk  thereupon  pro- 
ceeded to  call  over  the  panel  of  the  jury, 
when  Hargis,  who  was  tenth  on  the  panel, 
not  having  answered  to  his  name,  the 
court  forthwith  ordered  the  deputy  sheriff 
to  go  in  pursuit  of  him,  which  he  did,  and 
about  a  minute  afterwards  returned  with 
Hargis  into  court.  The  deputy  sheriff  de- 
posed, that  he  did  not  see  Hargis  at  any 
time  during  his  absence  from  the  jury  box, 
until  despatched  in  pursuit  of  him  by  the 
court ;  when  he  met  him  between  the  door  of 
the  courthouse  and  the  end  thereof,  alone, 
and  walking  briskly  towards  the  door.  Har- 
ris himself  deposed,  that  on  seeing  the  other 
jurors  leaving  the  courthouse,  he  set  off  after 
them,  and  passed  round  the  end  of  the 
courthouse  to  the  back  thereof,  (for  the  like 
purpose  with  the  others;)  after  which,  see- 
ing that  his  horse,  hitched  to  the  fence 
about  60  yards  off,  was  about  to  break 
loose,  he  walked  quickly  to  him,  refastened 
him,  and  returned  as  soon  as  he  could  to 
the  courthouse,  meeting  the  deputy  sheriff 
at  the  door.  That  as  he  passed  out  through 
the  crowd,  a  drunken  man  took  hold  of 
him,  wishing  to  converse  with  him, 
(though  not  on  the  subject  of  the  trial,) 
but  deponent  shook  him  off,  refusing  to 
converse  with  him :  that  no  other  person 
made  a  like  attempt,  and  that  no  commu- 
nication of  any  kind  pabsed  between  any 
person  and  himself,  while  he  was  out.  That 
he  did  not  know,  or  suppose,  that  he  was 
in  charge  of  the  sheriff,  or  that  his  con- 
duct was  in  any  degree  improper. 

On   the   petition    of   Overbee,  this  court 
awarded  a  writ  of  error  to  the  judgment  of 
the  circuit  court. 

758  *H.  S.    and    D.    R.    Kane   for  the 
plaintiff  in  error:  the   attorney   gen- 
eral for  the  commonwealth. 

**The  judgment  of  the  general  court  was 
as  follows : 

It  seems  to  the  court  here,  that  the  sep- 
aration of  the  jury  impaneled  for  the 
trial  of  this  case,  as  set  forth  in  the  bill 
of  exceptions,  was  sufficient  cause  for  set- 
ting aside  the  verdict,  and  the  circuit  court 
ought  accordingly  to  have  set  aside  the 
same  and  granted  a  new  trial:  Therefore," 
judgment  reversed,  verdict  set  aside,  and 
cause  remanded  to  circuit  court  for  a  new 
trial  to  be  had  therein  upon  the  indictment. 

LEIGH,  FRY  and  WILSON,  J.,  dis- 
sented. 
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ABATEMENT. 

What  appeal  bj  corporation  will  not  abate 
by  the  expiration  of  the  charter.  See  Cor- 
poration No.  2,  and 

Bank  of  Alexandria  v,  Patton  &c.,'     499 

ABSENT  DEFENDANTS. 

1.  Foreii^n  attachment  lies  ag^ainst  corpo- 
ration of  another  state.  See  Corporation 
No.  1,  and 

U.  S.  bank  Slc.v,  Merchants  bank,      573 

2.  What  is  not  a  lis  pendens  affecting  pur- 
chaser from  absent  defendant.  See  Princi- 
pal and  surety  No.  3,  and 

Stout  V,  Vause  and  others,  169 

ACCOMPIvICE. 

Though  a  particeps  criminis,  called  as  a 
witness  for  the  commonwealth  on  the  trial  of 
his  accomplice,  voluntarily  give  evidence, 
and  fully,  candidly  and  impartially  disclose 
all  the  circumstances  attending  the  trans- 
action, as  well  those  which  involve  his 
own  guilt  as  those  which  involve  the  guilt 
of  others,  he  will  yet  have  no  right  to  a  par- 
don for  his  own  guilt,  and  therefore  no  right 
to  demand  a  continuance  of  his  cause  until 
he  can  have  an  opportunity  to  apply  to  the 
executive  for  such  pardon. 

Commonwealth  v,  Dabney,  6% 

ACCORD  AND  SATISFACTION. 

What  plea  is  insufficient. 

In  debt  on  a  judgment  the  defendant 
pleads,  that  by  an  agreement  in  writing  be- 
tween the  parties,  the  judgment  was  dis- 
charged and  satisfied  by  a  new  contract,  for 
the  payment  of  a  sum  in  cash,  which  was 
then  paid,  and  for  the  payment  of  the  bal- 
ance by  deferred  instalments,  whereby  the 
said  judgment  was  remitted  and  released, 
and  accord  and  satisfaction  thereof  made. 
The  plaintiff  demurred  to  this  plea,  and  the 
demurrer  was  sustained. 

Harrington  v.  Harkins's  adm'rs,         591 

ACCOUNT. 

1.  Construction  of  clause  excepting  ac- 
counts between  merchant  and  merchant  out 
of  the  statute  of  limitations.  See  Merchants' 
accounts  No.  1,  2,  and 

Coulter  V.  Coulter,  79 

2.  Limitation  of  suit  by  one  partner  against 
another  for  account.  See  Partnership  No. 
6, 7,  and  S.  C,        79 

3.  Account  between  vendor  and  vendee, 
where  specific  execution  is  refused.  See 
Specific  execution  No.  1,  and 

Bryan  v.  LK>ftus's  admVs,  12 

ACQUITTAL. 

Right  of  prisoner  for  treason  or  felony  to 
discharge  if  not  tried  at  or  before  third  term 


after  examination.    See  Criminal  jurisdic- 
tion and  proceedings  No.  11,  and 

Green  v.  Commonwealth,  731 

AFFIRMANCE. 

1.  Amendment  of  decree  in  court  of  ap- 
peals, and  affirmance  thereupon.  See  Appel- 
late jurisdiction  No.  12,  and 

Blessing's  adm'rs  v.  Beatty,  287 

2.  Affirmance  of  judgment  for  an  amerce- 
ment or  fine.    See  Fine,  and 

Abrahams  v.  Commonwealth,  676,  7 

AGENT. 

See  Principal  and  agent,  and 
Hewes  v.  Doddridge  &c.,  143 

AGREEMENT. 

See  Contract. 

760  *ALIEN. 

A  person  of  full  age  voluntarily  enlist- 
ing in  the  army  of  the  United  States  is  not  en- 
titled to  be  discharged  from  the  service 
upon  the  ground  of  his  being  an  alien. 

United  States  z'.  Cottingham,  615 

ALIMONY. 

See  Husband  and  wife  No.  1,  and 
Spencer  v.  Ford,  648,  9 

AMENDMENT. 

What  irregularities  in  decree  may  be 
amended  in  appellate  court,  and  decree 
thereupon  affirmed.  See  Appellate  jurisdic- 
tion No.  12,  and 

Blessing's  adm'rs  v.  Beatty,  287 

AMERCEMENT. 

Affirmance  of  judgment  for  an  amerce- 
ment.    See  Fine,  and 

Abrahams  v.  Commonwealth,  676,  7 

ANSWER. 

No  rule  is  better  settled,  than  that  an  an- 
swer of  an  infant  by  guardian  ad  litem 
cannot  be  read  against  him  at  all,  for  any 
purpose.    Per  Baldwin,  J. 

Bank  of  Alexandria  v.  Patton  &c.,      500 

APPEAL  BOND. 

That  a  surety  for  administration  will  not 
be  subrogated  to  creditor's  remedy  against 
surety  in  appeal  bond  given  by  administra- 
tor, see  Principal  and  surety  No.  4,  and 

Brown  v,  Glascock's  adm'r,  461 

APPELLATE  JURISDICTION. 

I.  What  appeal  is  regularly  before  the  court. 

1.  From  what  order  of  county  court  re- 
specting road  no  appeal  is  demandable  as  of 
right.     See  Roads  No.  2,  and 

Hill  V.  Salem  turnpike  co.,  263 

2.  What  appeal  must  be  dismissed  for  in- 
sufficiency of  amount  in  controversy.  See 
Lunacy,  and 

Campbells  v,  Bowen's  adm'rs  &c.,       241 
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3.  What  appeal  by  corporation  will  not 
abate  by  expiration  of  charter.  See  Corpo- 
ration No.  2,  and 

Bank  of  Alexandria  v.  Patton  &c.,      499 

4.  What  is  an  interlocutory  decree.  See 
Decree  No.  1.  2, 3,  and 

Cocke's  adm'r  v.  Gilpin,  20 

II.  What  may  be  reviewed  by  appellate  court. 

5.  What  is  no  waiver  of  exception  to  ad- 
mission of  plea.    See  Waiver  No.  1,  and 

Campbell's  adm'x  v.  Mont^romery,      392 

6.  Where  a  court  refuses  to  give  an  in- 
struction asked,  and  its  opinion  is  excepted 
to,  if  the  bill  of  exceptions  does  not  state 
that  evidence  was  offered  tending-  to  prove 
the  case  supposed  by  the  instruction, 
and  the  court  has  simply  declined  to 
g-ive  the  instruction,  such  refusal  may  per- 
haps be  justified,  on  the  ground  that  the  case 
was  merely  hypothetical,  and  the  instruction 
asked  on  an  abstract  question.  Put  if  the 
court  not  only  declines  to  give  the  instruc- 
tion asked,  but  proceeds  to  give  another  in 
lieu  thereof,  the  inference  is  a  reasonable 
one,  that  there  was  evidence  tending  to 
prove  the  case  supposed,  and  the  appellate 
court  will  not  only  enquire  whether  the  law 
is  correctly  expounded  in  the  instruction 
g^iven,  but  will  also  enquire  whether  it  is 
correctly  stated  in  the  instruction  asked. 

Chapman  &c.  v.  Wilson  &  co.,  269 

7.  In  a  suit  by  one  partner  against  his 
copartner,  for  a  settlement  of  the  partner- 
ship accounts,  and  for  a  moiety  of  a  tract  of 
land  purchased  by  the  defendant  in  his  own 
name,  and  paid  for  out  of  the  partnership 
funds,  the  land  having  been  sold  under  an 
interlocutory  decree,  and  purchased  by  the 
defendant  at  a  sacrifice;  and  then,  after 
process  of  scire  facias  at  the  instance  of  the 
defendant  to  revive  in  the  name  of  the  plain- 
tiff's administrator  and  heirs,  and  after 
taking  an  account  of  the  administration,  a 
final  decree  being  rendered  against  the  ad- 
ministrator personally  for  so  much  of  the 
money  decreed  to  the  defendant  as  was  not 
satisfied  by  the  sale  of  the  land  ;  and  upon 
an  appeal  by  the  administrator,  the  court 
being  of  opinion  that  the  interlocutory  de- 
cree was  for  too  large  an  amount,  and  there- 
fore erroneous :  held^  1.  That  the  sale  of 
the  land  under  the  interlocutory  decree, 
which  had  never  been  confirmed,  ought  to  be 
set  aside  on  the  appeal  by  the  adminis- 
trator, although  the  heirs  (who  were  infants) 
hdd  not  joined  in  the  appeal.    2.  That    the 

revival  of  the  suit  as  to  the  adminis- 
761      trator,  *if  regularly  made,  could  only 

authorize  a  decree  against  him  de  bonis 
testatoris,  and  not  a  decree  against  him  per- 
sonally ;  for,  if  sought  to  be  charged  on  the 
ground  that  he  had  wasted  or  failed  to  ac- 
count for,  or  had  in  his  hands,  assets  of  the 
testator,  he  ought  to  have  an  opportunity  of 
being  heard  on  that  subject,  in  answer  to  a 
bill  with  proper  averments.  3.  That  upon 
the  filing  of  such  a  bill,  a  sale  of  the  land 
ought  to  be  suspended,  until  the  result  of  a 
settlement  of  the  administration  accounts 
should  shew  whether  that  property  could  not 
be  relieved  by  the   application  of  the  per- 


sonal assets  to  any  balance  in  favour  of  the 
defendant. 

Cocke's  adm'r  v.  Gilpin,  .      21 

III.  What  objection  will  not  avail  in  appel- 

late court. 

8.  What  objection  for  misjoinder  of  plain- 
tiffs will  not  avail  in  appellate  court.  See 
Will  No.  2,  and 

Malone's  adm'r  &  al.  v.  Hobbs  &  al.,  M 

9.  The  decision  in  White  v.  Toncray,  9 
Leigh  347,  that  where  pleas  are  rejected  aa 
appellate  court  will  take  it  to  have  been 
rightly  done  unless  the  defendant  hat  ex- 
cepted, approved  and  acted  on. 

Herrington  v.  Harkins's  adm'rs,        591 

10.  When  objection  that  jury  trial  was  not 
awarded  in  criminal  cause  is  not  available  in 
appellate  court.  See  Slaves  and  free  negroes 
No.  10,  and 

Abrahams  v.  Commonwealth,  676 

11.  Affirmance  of  judgment  for  a  fine,  with 
damages  according  to  law,  (but  giving  no 
specific  damages)  will  not  be  reversed.  See 
Fine,  and  S.  C,       676,7 

IV.  Amendment  of  decree,  and  affirmance 

thereupon. 

12.  In  the  court  below,  there  having  been 
a  clerical  misprision  in  decreeing  jointlj 
against  two  defendants  as  administrators  of 
a  decedent,  when  the  pleadings  indicated 
that  one  of  them  was  sole  administrator,  and 
the  decree  for  costs  having  through  ovenifrht 
been  entered  against  him,  as  well  as  against 
certain  heirs  of  the  deceased,  de  bonis  pro- 
priis,  the  appellate  court  amended  the  decree 
in  these  particulars.  The  appellate  conrt 
being  farther  of  opinion  that  what  was 
declared  in  the  decree  would,  by  necessary 
implication,  relieve  the  heirs  from  responsi- 
bility for  certain  land,  but  that  it  would  have 
been  more  regular  to  direct  a  release  of  that 
land,  decreed  such  release  accordingly.  And 
the  decree,  being  thus  amended,  was  there- 
upon affirmed. 

Blessing's  adm'rs  v,  Beatty,  287 

V.  Reversal  for  defect  in  declaration. 

13.  There  being  a  demurrer  to  a  declara- 
tion, and  an  issue  in  fact,  a  verdict  is  found 
for  the  plaintiff,  and  it  does  not  appear  that 
any  judgment  was  given  on  the  demnrrer, 
otherwise  than  by  implication  from  the  fact 
that  final  judgment  was  given  for  the  plain- 
tiff after  the  verdict.  The  court  of  appeals 
is  of  opinion  that  the  demurrer  oug^ht  to  hare 
been  sustained :  held^  the  judgment  mnst 
be  reversed,  the  verdict  set  aside,  and  the 
cause  remanded  to  the  circuit  court,  that  it 
may  proceed  to  judgment  on  the  demurrer, 
unless  the  plaintiff  shall,  on  leave  obtained 
in  that  court,  amend  his  declaration ;  and  if 
the  declaration  be  amended,  for  such  further 
proceedings  as  may  in  that  case  be  proper. 

Creel  «'.  Brown,  265 

VI.  Costs  in  appellate  court. 

14.  A  decree  being  reversed  in  consequence 
of  an  error  committed  against  one  of  the 
appellees,  costs  decreed  to  be  paid  by  the 
appellant  to  the  appellees,  as  the  parties  sub- 
stantially prevailing. 

Ashby  V.  Smith  &  uz.,  56 

15.  The  court  of  appeals  reversing  a  decree. 
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and  there  being  three  appellees,  one  of  whom 
gets  by  the  decision  here  what  was  sought 
by  his  bill  and  denied  by  the  court  below,  and 
another  of  whom  prevails  here  to  the  same 
extent  that  he  prevailed  in  the  court  below, 
decreed  that  the  third  appellee  pay  to  the 
appellant  his  costs. 

Breckenridge  v,  Auld  &c.,  148 

ARMY. 

1.  Construction  of  the  eleventh  section  of 
the  act  of  congress  of  March  16,  1802,  fixing 
the  military  peace  establishment  of  the 
United  States. 

United  States  v.  Cottingham,  615 

2.  A  person  of  full  age  voluntarily  enlist- 
ing in  the  army  of  the  United  States  is  not 
entitled  to  be  discharged  from  the  service 
upon  the  ground  of  his  being  an  alien. 

S.  C,        615 
762  *ARREST. 

1.  No  warrant  is  necessary  for  ap- 
prehending a  slave  going  at  large  or  hiring 
himself  not  contrary  to  law. 

Abrahams  v.  Commonwealth,  675 

2.  See  Commitment,  and 
Young  V,  Commonwealth,  744 

ASSAUI.T. 

Proof  of  charge. 
Case  of  an  information  against  a  justice  of 
the  peace,  an  informer,  and  a  constable,  for 
assaulting  and  imprisoning  a  party,  under 
colour  of  a  warrant  of  arrest  for  perjury, 
issued  against  him  by  the  justice  on  the  oath 
of  the  informer,  and  executed  by  the  con- 
stable ;  wherein  it  was  held  by  the  general 
court,  upon  the  evidence,  that  the  informa- 
tion was  not  sustained  as  to  the  justice,  but 
that  the  informer  and  constable  were  prop- 
erly convicted  and  fined. 

Jones  &  al.  v.  Commonwealth,  '  748 

ASSENT  TO  conveyance;. 

See  Disclaimer,  Mortgages  and  trusts  No. 
3,  and 

Bryan  v,  Hyre  &  al.,  .94 

Spencer  v.  Ford,  648 

ASSIGNMENT. 

I.  Of  prison  bounds  bond. 

1.  Who  may  assign  prison  bounds  bond. 
See  Prison  bounds  bond  No.  3,  4,  and 

Vanmeter  &  al.  v.  Giles  governor,       328 

n.  Rights  of  assignees  of  purchase  money. 

2.  A  bond  for  purchase  money  of  land,  ex- 
ecuted by  the  vendee  to  one  of  the  vendors, 
being  assigned  by  the  obligee  to  another  of 
the  vendors  and  a  third  person,  the  vendee 
brings  a  suit  in  equity  against  the  vendors 
and  assignees,  and  obtains  relief  against  the 
payment  of  the  bond ;  but  held  that  in  the 
condition  of  the  cause  there  is  nothing  to 
justify  a  decree  over  in  favour  of  the  assign- 
ees. 

Crawford  &  al.  v.  M'Daniel,  448 

3.  The  vendee  of  land  having  paid  a  part 
of  the  purchase  money  to  the  assignee  of  his 
bond  for  the  same,  it  turns  out  that  the 
quantity  of  the  land  is  deficient,  and  that  the 
money  already  paid  to  the  assignee  is  more 
than  the  vendee  was  bound  to  pay :    held. 


he  has  no  equity  to  recover  back  the  excess 
from  the  assignee.  S.  C.,        448 

4.  The  grantee  in  a  deed  for  land,  which 
is  absolute  on  its  face,  but  in  truth  a  mort- 
gage, having  sold  the  land,  and  taken  from 
the  purchaser  bonds  for  the  purchase  money, 
and  a  deed  of  trust  to  secure  the  same,  and 
having  then  transferred  the  bonds  to  one 
who  claims  to  be  the  assignee  thereof  for 
valuable  consideration,  but  appears  to  have 
taken  the  assignment  under  circumstances 
calculated  to  throw  strong  suspicion  on  the 
transaction  ;  held,  it  is  incumbent  on  the 
assignee  to  prove  that  the  assignment  was 
for  value. 

Breckinridge  v.  Auld  &c.,  148 

III.  Rights  of  assignees  of  dissolved 
corporation. 

5.  Right  of  assignees  of  corporation  appel- 
lant to  prosecute  appeal  after  expiration  of 
charter.    See  Corporation  No.  2,  and 

Bank  of  Alexandria  v.  Patton  &c.,      499 

ASSIGNMENT  OF  BREACHES. 
What  assignment  of  breach  in  action  on 
sheriff's  official  bond  for  an  escape  is  defect- 
ive.   See  Escape  No.  1,  and 

Vanmeter  &  al.  v,  Giles  governor,       328 

ATTACHMENT. 

1.  Foreign  attachment  lies  against  corpo- 
ration of  another  state.  See  Corporation 
No.  1,  and 

U.  S.  bank  &c.  v.  Merchants  bank,     573 

2.  What  is  not  a  lis  pendens  affecting  pur- 
chaser frcm  absent  defendant.  See  Princi- 
pal and  surety  No.  3,  and 

Stout  V.  Vause  and  others,  169 

ATTORNEY, 
Construction  of  powers  of  attorney.     See 
Principal  and  agent,  and 

Hewes  v,  Doddridge  &c.,  143 

BAIL. 

What  ca.  sa.  returned  is  sufficient  to  found 
scire  facias  against  special  bail.  See  Capias 
ad  satisfaciendum,  and 

Turner  v,  Harris's  ex'or  &c.,  475 

763  *BANK  NOTES. 

1.  Indictment  for  larceny  of  checks, 
bank  notes,  and  United  States  treasury 
notes. 

Boyd  V,  Commonwealth,  691 

2.  What   examination    will  support    such 

indictment.    See  Examining    court  No.  2, 

and  S.  C,        691 

BILL  OF  EXCEPTIONS. 
See  Exceptions. 

BOUNDS  BOND. 
See  Prison  bounds  bond,  and 
Vanmeter  &  al.  v,  Giles  governor,       328 

BREACHES. 

What  assignment  of  breach,  in  debt  on 
sheriff's  official  bond  for  an  escape,  is  defect- 
ive.    See  Escape  No.  1,  and 

Vanmeter  &  al.  v.  Giles  governor,       328 

CANCELLATION. 

What  destruction  of  codicil  is  no  revoca- 
tion of  will.     See  Will  No.  4,  and 

Malone's  adm'r  &  al.   v,   Hobbs  & 
al.,  346,  7 
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CAPIAS  AD  SATISFACIENDUM. 

What  ca.  sa.  iBsued  against  id  solvent  will 

not  be  quashed. 

After  a  ca.  sa.  against  a  judgment  debtor 
has  been  returned  non  est  inventus,  and  a 
scire  facias  sued  out  against  the  special  bail, 
the  debtor  and  the  bail  move  to  quash  the 
ca.  sa.  upon  the  ground  that  before  the  same 
was  issued,  and  since  the  judgment  was  ren- 
dered, the  debtor  took  the  oath  of  insolvency 
at  the  suit  of  another  creditor,  and  that  the 
said  ca.  sa.  was  issued  without  the  direction 
of  the  court.  The  creditor,  plaintiff  in  the 
execution  and  scire  facias,  resists  the  motion. 
It  appears  that  the  debtor,  having  been  sur- 
rendered to  the  sheriff  by  his  special  bail 
at  the  suit  of  the  other  creditor,  and  brought 
before  two  justices  of  the  peace,  subscribed 
and  delivered  in  a  schedule  of  his  estate, 
made  oath  thereto  in  due  form  of  law,  and 
was  thereupon  discharged  by  warrant  from 
the  justices,  which  recited  that  he  had  ''com- 
plied with  the  directions  of  the  general  as- 
sembly for  the  relief  of  insolvent  debtors." 
No  other  evidence  is  adduced  to  shew  that 
the  debtor  was  ever  charged  in  execution  by 
the  creditor  at  whose  suit  he  was  surren- 
dered :  held^  the  motion  to  quash  the  ca.  sa. 
must  be  overruled. 

Turner  v,  Harris's  ex'or  &c.,  475 

CAVEAT. 

The  statute  of  May  1779,  ch.  13,  giving  the 
remedy  by  caveat  for  determining  the  right 
to  waste  and  unappropriated  lands,  did  not 
extend  to  lands  which,  having  been  once 
granted  by  patent,  had  afterwards  lapsed 
and  become  forfeited  to  the  state. 

Warwick  &  ux.  &  al.  v.  Norvell,  308 

CIRCUIT  SUPERIOR  COURTS. 

Concerning  jurisdiction  of  injunction  suits, 
see  Slaves  and  free  negroes  No.  3,  and 

Brent  Ac.  v.  Peyton,  604 

CLERICAI,  MISPRISION. 

What  may  be  amended  as  such  by  appel- 
pellate  court.  See  Appellate  jurisdiction 
No.  12,  and 

Blessing's  adm'rs  v,  Beatty,  287 

CODEFENDANTS. 

1.  Decree  of  rescission  between  codef end- 
ants.     See  Rescission  No.  2,  and 

MorrisA  v.  Coleman  &c.,  478 

2.  Decree  for  costs  where  bill  is  dismissed 
as  to  one  and  sustained  as  to  another  de- 
fendant.    See  Costs  No.  1,  and 

Spencer  v.  Ford,  649 

CODICIL. 

What  destruction  of  codicil  is  no  revoca- 
tion of  will.     See  Will  No.  4,  and 

Malone's  adm'r  &.  al.  v.  Hobbs  &  al., 

346,7 
COINING. 

Indictment  for  having  implement  in 
possession. 

An  indictment  on  the  statute  of  1834-5, 
ch.  66,  charging  that  the  prisoner  did  know- 
ingly have  in  his  custody,  without  lawful 
authority    or   excuse,    *'one   die    or    instru- 


764  ment"  *for  the  purpose  of  prodndng 
and  impressing  the  stamp  and  simili- 
tude of  the  current  silver  coin  called  a  hilf 
dollar,  (no  further  describing  the  die  or 
instrument)  is  insufficient. 

Commonwealth  v,  Scott,  696 

COMMITMENT. 

I.  What  does  not  sufficiently  specify  offence. 

1.  On  trial  of  indictment  against  W.  Y. 
for  felony  in  stealing  a  slave,  prisouer  is 
acquitted ;  whereupon  court  makes  the  fol- 
lowing order  :  *'It  appearing  to  the  court,  by 
the  testimony  of  witnesses  this  day  exam- 
ined on  the  trial  of  W.  Y.  that  he  is  guilty  of 
a  misdemeanour,  it  is  ordered  that  he  be  re- 
manded to  jail,  and  continued  in  the  custody 
of  the  jailor  of  this  court  till  the  next  term, 
to  answer  an  indictment  then  to  be  preferred 
against  him."  In  a  bill  of  exceptions  to  this 
order  filed  by  the  prisoner,  the  offence  for 
which  he  was  so  remanded  is  further  de- 
scribed as  **a  misdemeanour  under  the  stat- 
ute Suppl.  to  Rev.  Code,  ch.  184,  §  1,  p.  243." 
On  writ  of  habeas  corpus  sued  out  by  W.  Y. 
the  general  court  holds  the  commitment 
illegal,  as  not  sufficiently  specifying  the 
offence,  and  discharges  the  prisoner  out  of 
custody  under  the  same. 

Young  V.  Commonwealth,  744 

II.  When  general  court  will  remand  before  a 

justice  after  discharge  from  illegal 
commitment. 

2.  A  party  being  acquitted  of  felony,  and 
thereupon  committed  by  the  circuit  court  to 
take  his  trial  for  a  misdemeanour,  the  general 
court  discharges  him  on  habeas  corpus,  be- 
cause the  order  of  commitment  does  not 
sufficiently  specify  the  offence  ;  but  it  ap- 
pearing from  the  record  of  the  proceedings 
in  the  circuit  court,  that  there  is  reasonable 
ground  to  suspect  the  party  of  having  com- 
mitted a  violation  of  the  criminal  law  (other 
than  the  specific  crime  of  which  he  was  ac- 
quitted) proper  to  be  made  the  subject  of 
judicial  inquiry,  the  general  court  orders  the 
sheriff  to  take  him  again  into  custody  and 
carry  him  forthwith  before  a  justice  of  the 
peace,  to  be  dealt  with  according  to  law. 

S.  C.        744 
COMPENSATION. 

For  excess  or  deficiency  in  quantity  of 
land  sold.  See  Vendor  and  vendee  No.  8,  9, 
10,  11,12,  13,  and 

Blessing's  adm'rs  v.  Beatty,  287 

Crawford  &  al.  v,  M'Daniel,  448,9 

CONFESSION  OF  JUDGMENT. 

When  plaintiff  in  equity  is  not  compellable 
to  confess  judgment  at  law.  See  Election 
No.  3,  and 

Warwick  &  ux.  &  al.  v.  Norvell,  308 

CONSTITUTIONALITY  OF  LAW. 

See  Lottery,  Slaves  and  free  negroes  No. 
10,  and 

Phalen  v.  Commonwealth,  713 

Abrahams  z/.  Commonwealth,  676 

CONTINUANCE. 

I.  When  defendant  is  not  entitled  to 
continuance. 
1.  Where  an  issue  is  made  up  in  a  cause  at 
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the  first  term  after  the  suit  is  brought,  and 
the  defendant,  when  the  cause  is  called, 
moves  for  a  continuance,  he  must,  accord- 
ing to  the  act  1  R.  C.  1819,  p.  506,  ch.  128,  §  78, 
shew  good  cause  for  such  continuance ; 
otherwise  the  court,  although  it  be  the  first 
term,  will  try  the  cause  at  that  term. 

Harrington  v,  Harkins's  adm'rs,  591 

2.  What  is  not  good  cause  for  a  continu- 
ance. S.  C,        591 

11.  Right  of  prisoner  to  speedy  trial. 

3.  Right  of  prisoner  for  treason  or  felony 
to  be  discharged  of  the  crime  if  not  tried  at 
or  before  the  third  term  after  his  examina- 
tion. See  Criminal  jurisdiction  and  pro- 
ceedings No.  11,  and 

Green  v.  Commonwealth,  731 

CONTRACT. 
I.  Construction. 

1.  What  contract  is  not  in  law  a  partner^ 
ship.    See  Partnership  No.  4,  and 

Chapman  &c.  v,  Wilson  &  co.,  268 

2.  What  constitutes  a  limited  partnership. 
See  Partnership  No.  5,  and  8.  C,        269 

3.  What  is  a  mortgage.  See  Mortgages 
and  trusts  No.  1,  and 

Breckinridge  v.  Auld  &c.,  *       148 

765         *4.  Construction  of  contract  between 

joint  purchasers  of  land  as  to  their 

interests  in  the  subject.    See  Joint  tenants 

No.  1,  and 

Cosby  V,  I^ambert,  225 

5.  When  vendee  of  land  is  entitled  to  com- 
pensation for  deficiency  in  the  quantity.  See 
Vendor  and  vendee  No.  8, 10,  and 

Crawford  8l  al.  v,  M'Daniel,  448 

Blessing's  adm'rs  v,  Beatty,  287 

6.  Who  is  a  cosurety  entitled  to  contribu- 
tion.   See  Principal  and  surety  No.  2,  and 

Stout  V,  Vause  and  others,  169 

n.  Specific  execution  and  rescission. 

7.  Correction  of  mistake  in  conveyance. 
See  Mistake  No.  1,  and 

Blessing's  adm'rs  v,  Beatty,  287 

8.  When  specific  execution  will  be  refused. 
See  Specific  execution,  and  . 

Bryan  v.  Loftus's  adm'rs,  12 

M*Cann  v,  Janes,  256 

9.  When  rescission  will  be  decreed.  See 
Rescission  No.  1,  2,  and 

Breckinridge  v.  Auld  &c.,  148 

Morriss  v,  Coleman  &c.,  478 

III.  Fraudulent  alienations. 

10.  What  conveyance  is  fraudulent  as  to 
creditors.     See  Fraud  No.  3,  4,  5,  and 

Hutchison  8l  al.  v.  Kelly,  123,  4 

11.  What  voluntary  settlement  is  not  fraud- 
ulent as  to  a  subsequent  creditor.  See  Fraud 
No.  6,  and 

Bank  of  Alexandria  v,  Patton  &c.,      500 

12.  What  voluntary  settlement  is  not  fraud- 
ulent as  to  a  purchaser.  See  Fraud  No.  7, 
and  S.  C,        500 

CONTRIBUTION. 

Who  is  a  cosurety  entitled  to  contribution. 
See  Principal  and  surety  No.  2,  and 

Stout  V.  Vause  and  others,  169 

conveyance;. 

1.  See  Fraud,  Mistake,  Mortgages  and 
trusts,  Vendor  and  vendee. 


2.  What  conveyance  of  land  by  sheriff 
passes  no  title.    See  Fraud  No.  4,  and 

Hutchison  Sl  al.  v.  Kelly,  124 

CORPORATION. 

1.  Foreign  attachment  against  corporation 

of  another  state. 

1.  Under  the  act  in  1  R.  C.  1819,  p.  474,  ch. 
123,  directing  the  method  of  proceeding  in 
courts  of  equity  against  absent  debtors,  a 
creditor  of  a  corporation  created  by  another 
state  may  maintain  a  suit  in  equity  against 
such  corporation,  as  a  defendant  out  of  this 
commonwealth,  where  there  are  persons 
within  the  same  who  have  in  their  hands 
effects  of,  or  are  indebted  to,  such  absent 
defendant ;  or  may  maintain  a  suit  in  equity 
against  such  corporation  as  an  absent  de- 
fendant, where  it  has  lands  or  tenements 
within  the  commonwealth. 

U.  S.  bank  &c.  v.  Merchants  bank,      573 

II.  Expiration  of  charter  of  corporation 

appellant. 

2.  A  bill  in  equity  by  a  corporation  being 
dismissed  at  the  hearing,  and  an  appeal 
taken  from  the  decree,  pending  the  appeal 
the  charter  of  the  corporation  expires.  A 
motion  is  made  to  the  appellate  court, 
upon  the  authority  of  Rider  t/.  The  Union 
Factory,  7  Leigh  154,  that  the  appeal  be  en- 
tered as  abated  for  that  cause.  In  opposi- 
tion to  the  motion  it  is  suggested,  that  during 
the  existence  of  the  corporation,  it  made  an 
assignment  of  its  rights  in  the  subject  in 
controversy  :  held^  the  appellate  court 
may  inquire  whether  the  fact  of  assignment 
exists,  as  a  guide  for  its  action  on  the  motion 
to  abate,  and  upon  being  satisfied  of  the 
fact,  may  permit  the  case  to  proceed,  with- 
out noticing  on  the  record  the  dissolution  of 
the  corporation. 

Bank  of  Alexandria  v,  Patton  &c.,      499 

COSTS. 

1.  Case  in  which  a  bill  against  two  defend- 
ants being  dismissed  as  to  one,  the  costs 
decreed  to  be  paid  to  him  by  the  plaintiff, 
were  decreed  to  be  paid  to  the  plaintiff  by 
the  other  defendant. 

Spencer  v.  Ford,  649 

2.  Recovery  of  costs  against  feme  covert 
and  her  next  friend.    See  Feme  covert  No. 

2,  and  S.  C,        649 

3.  Costs  of  account  shared  between  vendor 
and  vendee,  where  specific  execution  denied 
to  vendor.    See  Specific  execution  No.  1,  and 

Bryan  v,  Loftus's  adm'rs,  12 

4.  Amendment  by  appellate  court,  of  de- 
cree erroneous  in  giving  costs  de  bonis 
propriis  against  the  administrator.  See 
Appellate  jurisdiction  No.  12,  and 

Blessing's  adm'rs  v,  Beatty,  287 

766  *5,  Judgment  in  prosecution  for  suf- 

fering slave  to  go  at  large  is  properly 
rendered  for  costs  as  well  as  fine.  See  Slaves 
and  free  negroes  No.  11,  and 

Abrahams  v.  Commonwealth,  676 

6.  Dismission  of  appeal  because  appellant 
has  no  interest  except  as  to  the  costs.  See 
Lunacy,  and 

Campbell's  v*  Bowen's  adm'rs  &c.,     242 

7.  A  decree  being  reversed  in  consequence 
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of  an  error  committed  against  one  of  the 
appellees,  costs  ag-reed  to  be  paid  by  the  ap- 
pellant to  the  appellees  as  the  parties  sub- 
stantially prevailing. 

Ashby  V.  Smith  &  uz.,  56 

8.  The  court  of  appeals  reversing  a  decree, 
and  there  being  three  appellees,  one  of  whom 
gets  by  the  decision  here  what  was  sought 
by  his  bill  and  denied  by  the  court  below, 
and  another  of  whom  prevails  here  to  the 
same  extent  that  he  prevailed  in  the  court 
below,  decreed  that  the  third  appellee  pay 
to  the  appellant  his  costs. 

Breckinridge  v.  Auld  Ac,  148 


COUNTERFEJITING. 
See  Coining,  and 
Commonwealth  v,  Scott, 


695 


COUNTY  AND  CORPORATION  COURTS. 

1.  Jurisdiction  where  slave  has  been  per- 
mitted to  go  at  large  or  hire  himself  out  con- 
trary to  law.  See  Slaves  and  free  negroes 
No.  7,  and 

Abrahams  v.  Commonwealth,  675,  6 

2.  See  Examining  court,  and 

Boyd  V,  Commonwealth,  691 

COVERTURE. 
See  Feme  covert,  and  Husband  and  wife. 

CRIMINALr  JURISDICTION  AND  PRO- 
CEEDINGS. 

I.  Commitment. 

1.  What  commitment  does  not  sufficiently 
specify  offence.    See  Commitment  No.  1,  and 

Young  V.  Commonwealth,  744 

2.  When  general  court  will  remand  before 
a  justice,  after  discharging  from  illegal  com- 
mitment by  circuit  court.  See  Commitment 
No.  2,  and  S.  C,        744 

II.  Where  slaves  have  been  suffered  to  go  at 

large. 

3.  Concerning  the  jurisdiction  and  proceed- 
ings where  slaves  have  been  suffered  to  go 
at  large  and  hire  themselves  out  contrary  to 
law,  see  Slaves  and  free  negroes  No.  6,  7,  8, 
9,  10,  11,  and 

Abrahams  v.  Commonwealth,  675,  6 

III.  Examining  court. 

4.  What  warrant  convening  court  of  exam- 
ination for  felony,  and  examination  accord- 
ingly had,  are  sufficient.  See  Examining 
court  No.  1,  and 

Boyd  V.  Commonwealth,  691 

5.  What  examination  will  support  indict- 
ment for  larceny  of  checks,  bank  notes,  and 
United  States  treasury  notes.    See  Examin 
ing  court  No.  2,  and  S.  C,        691 

IV.  Indictment. 

6.  What  indictment  for  second* offence  of 
petit  larceny  is  sufficient.  See  Larceny  No. 
2,  and 

Stroup  V.  Commonwealth,  754 

7.  Indictment  for  larceny  of  checks,  bank 
notes,  and  United  States  treasury  notes. 

Boyd  V.  Commonwealth,  691 

8.  What  indictment  for  building  fence 
across  road  is  sufficient.  See  Roads  No.  3, 
and 

M'Clintic  v.  Commonwealth,  727 


9.  What  indictment  for  having  in  posies- 
sion  an  instrument  for  coining  is  insufficient. 
See  Coining,  and 

Commonwealth  v,  Scott,  69S 

10.  What  indictment  for  perjury  committed 
by  insolvent  in  swearing  to  schedule  it 
insufficient.    See  Perjury  No.  1,  and 

Commonwealth  v.  Cook,  729 

V.  Prisoner's  right  to  speedy  trial. 

11.  A  prisoner  charged  with  felony  bein^ 
indicted  at  the  first  term  of  the  circuit  conrt 
after  his  examination,  the  case  is  continned 
at  that  term  for  the  want  of  time  to  try  it 
At  the  second  term,  the  case  is  continued  on 
the  motion  of  the  prisoner,  upon  the  ground 
of  the  absence  of  a  material  witness  for  him. 
At  each  of  the  three  succeeding  terms,  the 
case  is  again  continued  for  the  want  of  time 
to  try  it :  held,  that  upon  the  expiration  of 
the  last  of  the  five  terms,  the  prisoner  be- 
came entitled,  under  the  statute  1  Rev.  Code, 
ch.  169,  2  28,  to  be  forever  discharged  of  the 
crime  imputed  to  him. 

Green  v.  Commonwealth,  731 

767  *VI.  Impanelling  jury. 

12.  Prisoner's  right  to  examine  juror 
on  voir  dire.    See  Jury  No.  3,  and 

He&th  V,  Commonwealth,  735 

13.  Competency  of  jurors.  See  Jury  No. 
4, 5,  and  8.  C,       735 

VII.  Evidence. 

14.  On  a  trial  for  murder,  evidence  that  the 
prisoner,  on  the  same  day  the  deceased  was 
killed,  and  shortly  before  the  killing,  shot  a 
third  person,  held  admissible  under  the  cir- 
cumstances of  the  case,  notwithstanding  the 
evidence  tends  to  prove  a  distinct  fdonj 
committed  by  the  prisoner ;  such  shooting, 
and  the  killing  of  the  deceased,  appearing  to 
l>e  connected  as  parts  of  one  entire  trans- 
action. 

Heath  v.  Commonwealth,  735 

15.  Proof  of  indictment  for  building  fence 
across  a  road.    See  Roads  No.  4,  and 

M'Clintic  v.  Commonwealth,  727 

16.  Concerning  the  proof  to  support  infor- 
mation against  justice  of  peace,  informer, 
and  constable,  for  assaulting  and  imprison- 
ing a  party  under  colour  of  a  warrant  of 
arrest  for  perjury,  see  Assault,  and 

Jones  &  al.  v»  Commonwealth,  748 

17.  Concerning  the  constitutionality  and 
construction  of  law  affecting  a  statutory 
privilege  to  raise  money  by  lottery,  see  Lot- 
tery, and 

Phalen  v.  Commonwealth,  713 

VIII.  Accomplices. 

18.  An  accomplice  giving  evidence  against 
his  associate  in  crime  does  not  thereby  become 
entitled  to  pardon.    See  Accomplice,  and 

Commonwealth  v,  Dabney,  696 

IX.  Verdict. 

19.  What  verdict  on  indictment  for  build- 
ing fence  across  a  road  is  sufficient.  See 
Roads  No.  5,  and 

M'Clintic  v.  Commonwealth,  727 

20.  What  verdict  on  indictment  for  second 
offence  of  petit  larceny  is  sufficient.  See 
Larceny  No.  4,  and 

Stroup  V.  Commonwealth,  754 
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X.  New  trial. 

21.  New  trial  in  felony,  for  separation  of 
jnrorfrom  his  fellows.  See  New  trial  No. 
2,  and 

Overbee  v.  Commonwealth,  756 

22.  Concerning  new  trial  in  felony,  for 
perjary  of  jurors  on  voir  dire  discovered  after 
verdict,  see  New  trial  No.  3,  and 

Heath  v.  Commonwealth,  735,  6 

DAMAGES. 

1.  What  assessment  of  damages  against 
railroad  company  is  invalid.  See  Winchester 
and  Potomac  railroad  company,  and 

Winchester   and    Potomac  railroad 
CO.  V.  Washington,  67 

2.  Measure  of  recovery  in  action  on  sheriff's 
official  bond.    See  Sheriffs  No.  4,  and 

Garland  &c.  v,  l^ynch,  546 

3.  Damages  for  injoining  judgment  can- 
not be  decreed  by  the  court  of  chancery.  See 
Injunction  No.  6,  and 

Medley  v,  PanniU's  adm'r,  63 

4.  Relief  in  equity  against  damages  accrued 
on  dissolution  of  former  injunction.  See 
Vendor  and  vendee  No.  12,  and 

Crawford  &  al.  v,  M'Daniel,  448 

5.  Damages  not  allowed  on  affirmance  of 
judgment  for  a  fine.    See  Fine,  and 

Abrahams  v.  Commonwealth,  676,  7 

DEBT. 

1.  What  action  of  debt  against  railroad 
company  by  proprietor  of  condemned  land 
cannot  be  sustained.  See  Winchester  and 
Potomac  railroad  company,  and 

Winchester    and    Potomac   railroad 
CO.  V.  Washington,  67 

2.  Concerning  declaration,  plea  and  ver- 
dict, in  action  of  debt  on  official  bond  of 
sheriff  for  escape  of  execution  debtor,  see 
Escape  No.  1,  2,  4,  and 

Vanmeter  &  al.  v,  Giles  governor,  328,  9 

3.  Measure  of  recovery  in  debt  on  sheriff's 
official  bond.     See  Sheriffs  No.  4,  and 

Garland  Slc,  v.  Lynch,  546 

4.  When  action  of  debt  on  judgment  is  not 
barred  by  the  statute  of  limitations.  See 
Limitation  of  suits  No.  3,  and 

Herrington  v.  Harkins's  adm'rs,  591 

5.  What  plea  of  accord  and  satisfaction  is 
no  bar  to  action  of  debt  on  judgment.  See 
Accord  and  satisfaction,  and       S.  C,        591 

DECLARATION. 

1.  Where  one  of  the  counts  in  a  declaration 
is  in  case  for  a  tort,  and  another  in  assump- 
sit, a  general  demurrer  to  the  declaration  for 
snch  misjoinder  ought  to  be  sustained. 

Creel  v.  Brown,  265 

768         *2.  What  declaration  against  sheriff, 

for  escape  in  taking  defective  bounds 

bond,  is  insufficient.     See  Escape  No.  1,  and 

Vanmeter  &  al.  v.  Giles  governor,       328 

3.  Statute  of  limitations  cannot  be  taken 
advantage  of  by  demurrer  to  declaration. 
See  Limitation  of  suits  No.  4,  and 

Herrington  v,  Harkins's  adm'rs,  591 

4.  Practice  on  reversal  for  defect  in  declara- 
tion where  no  judgment  on  demurrer  thereto 
had  been  given  in  court  below.  See  Appel- 
late jurisdiction  No.  13,  and 

Creel  v.  Brown,  265 


DECREE. 

I.  What  decree  is  interlocutory. 

1.  Question  whether  a  decree  was  final  or 
interlocutory.  Per  Baldwin,  J.  Where  the 
further  action  of  the  court  in  the  cause  is 
necessary  to  give  completely  the  relief  con- 
templated by  the  court,  there  the  decree  upon 
which  the  question  arises  is  to  be  regarded 
not  as  final,  but  interlocutory. 

Cocke's  adm'r  v,  Gilpin,  20 

2.  The  opinion  of  the  supreme  court  of  the 
United  States  in  Ray  v.  Law,  3  Cranch  179, 
that  a  decree  for  a  sille  under  a  mortgage  is  a 
final  decree,  disapproved.  S.  C.,        20 

3.  In  a  suit  by  one  partner  against  his  co- 
partner, for  a  settlement  of  the  partnership 
accounts,  and  for  a  moiety  of  a  tract  of  land 
purchased  by  the  defendant  in  his  own  name, 
and  paid  for  out  of  the  partnership  funds,  a 
decree  having  been  made  declaring  the  land 
partnership  property,  and  directing  a  settle- 
ment of  the  accounts,  and  the  cause  after- 
wards coming  on  to  be  further  heard  upon 
the  report  of  the  commissioner,  the  court 
decrees  that  the  plaintiff  pay  to  the  defend- 
ant a  sum  of  money  appearing  due  by  the 
report,  and  that  the  defendant  thereupon 
convey  to  the  plaintiff  a  moiety  of  the  land  ; 
but  if  the  plaintiff  shall  not,  within  six 
months  from  the  date  of  the  decree,  pay  the 
said  money,  that  the  marshal  sell  the  moiety 
of  the  land,  and  out  of  the  proceeds  of  sale, 
after  defraying  the  expenses,  pay  to  the 
defendant  the  money  so  decreed,  and  the  res- 
idue, if  any,  to  the  plaintiff.  And  the 
court  further  decrees  that  the  outstanding 
debts  due  to  the  firm  be  equally  divided 
between  the  parties,  and  that  the  costs  of 
the  suit  be  equally  borne  by  them  :  helH^  this 
decree  is  interlocutory,  and  it  may  be  re- 
viewed upon  an  appeal,  although  there  has 
been  such  lapse  of  time  between  the  rendi- 
tion of  the  decree,  and  the  appeal,  as  would 
preclude  its  being  reviewed  if  the  decree 
were  final.  S.  C,        20 

II.  Amendment  in  appellate  court. 

4.  Concerning  amendment  of  decree  in 
court  of  appeals,  and  affirmance  thereupon, 
see  Appellate  jurisdiction  No.  12,  and 

Blessing's  adm'rs  v.  Beatty,  •  287 

DEDICATION. 

What  is  no  dedication  of  land  to  public  use. 
Case  of  a  town  established  on  a  river,  by 
the  plan  .of  which  there  was  an  artificial  line, 
leaving  a  strip  of  land  between  the  lower 
range  of  lots  and  the  river.  An  express 
dedication  of  the  strip  being  claimed 
to  have  been  made  by  the  proprietor 
to  the  use  of  the  citizens,  and  the  proof  of 
such  dedication  consisting  of  his  declara- 
tions, the-  evidence  of  which  was  uncertain, 
the  claim  defeated  by  proving  that  subse- 
quenjt  acts  of  ownership,  inconsistent  with 
such  claim,  were  exercised  over  the  strip  by 
the  proprietor  and  his  representatives,  for  a 
long  period,  and  with  the  acquiescence  of 
the  citizens. 

Skeen  &c.  v.  Lynch  &c.,  186 

DEED. 

See  Fraud,  Mistake,  Mortgages  and  trusts, 
Vendor  and  vendee. 
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DEMURRER. 

1.  Where  one  of  the  counts  in  a  declaration 
is  in  case  for  a  tort,  and  another  in  assump- 
sit, a  g^eneral  demurrer  to  the  declaration  for 
such  misjoinder  ought  to  be  sustained. 

Creel  z/.  Brown,  265 

2.  Statute  of  limitations  cannot  be  taken 
advantage  of  by  demurrer  to  the  declaration. 
See  Limitation  of  suits  No.  4,  and 

Herrington  v,  Harkins's  adm'rs,  591 

3.  Practice  on  reversal  for  defect  in  decla- 

ration where  no  judgment  on  demurrer 

769      thereto  had  been  given  in  *court  below. 

See  Appellate  jurisdiction  No.  13,  and 

Creel  v.  Brown,  265 

DEVISE. 

1.  Disclaimer  of  estate  devised.  See  Dis- 
claimer, and 

Bryan  v,  Hyre  &  al.,  94 

2.  Construction  and  effect  of  devise.  See 
Will. 

DISCLAIMER. 
Of  freehold  estate  devised. 

1.  In  ejectment  by  the  heirs  of  the  devisee 
of  an  estate  in  fee,  the  defendant  introduced 
evidence  tending  to  shew  a  parol  dis- 
claimer by  the  devisee,  of  the  land  devised 
to  him,  and  moved  the  court  to  instruct 
the  jury,  that  if  they  believed,  from  the 
facts  proved,  that  there  was  such  parol 
disclaimer  of  the  land  devised,  they  must 
find  for  the  defendant.  The  court  refused 
to  give  this  instruction  to  the  jury,  and 
instructed  them  that  the  disclaimer  must 
be  by  writing. 

Bryan  v,  Hyre  &  al.,  94 

2.  The  opinion  of  Holroyd,  J.,  in  Town  son 
V,  Tickell  &c.,  3  Barn.  &  Aid.  31 ;  5  Eng. 
Com.  Law  Rep.  219,  that  it  is  not  necessary 
that  a  party  * 'should  be  at  the  trouble  or 
expense  of  executing  a  deed  to  shew  that  he 
did  not  assent  to  the  devise  *'  of  a  freehold 
estate,  disapproved.  S.  C,        94 

DISCOVERY.     • 

Bill  to  recover  female  slave  and  her  in- 
crease. See  Slaves  and  free  negroes  No.  2, 
and 

Armstrong  v,  Huntons,  323 

DISSOLUTION  OF  INJUNCTION. 

1.  See  Injunction  No.  6,  and 

Medley  v,  Panniirs  adm'r,  63 

2.  Relief  in  equity  against  damages  accrued 
on  dissolution  of  former  injunction.  See 
Vendor  and  vendee  No.  12,  and 

Crawford  &  al.  v.  M'Daniel,  448 

DISTRIBUTEE  AND   DISTRIBUTION. 

Widow's  interest  in  money  received  under 
treaty  of  Ghent  as  indemnity  for  deported 
slaves  of  decedent.  See  Slaves  and  free 
negroes  No.  1,  and 

Foushee  t/.  Blackwell  &  wife,  488 

EASEMENT. 

« 

See  Dedication,  and 
Skeen  &c.  v.  Lynch  &c.,  186 

EJECTMENT. 
Judgment  on  special  verdict  in  ejectment, 


for  plaintiff  as  to  one  tract  and  for  defendant 
as  to  another.     See  Special  verdict,  and 

Hutchinson  &  al.  v»  Kelly,  124, 5 

ELECTION. 

1.  To  take  money  directed  to  be  laid  out  in 
land.     See  Trusts  and  trustees  No.  2,  and 

Ashby  V,  Smith  Sl  wife,  55, 6 

2.  Right  of  making  election  to  survey.  See 
Vendor  and  vendee  No.  7,  and 

Crawford  &  al.  v,  M'Daniel,  448 

3.  A  defendant  at  law,  having  a  legal 
defence  to  the  action,  and  a  distinct  ground 
for  equitable  relief  against  the  plaintifif*8 
claim,  may  bring  his  suit  in  equity  without 
waiting  for  the  determination  of  the  action 
at  law,  and  may,  without  being  compelled  to 
waive  his  legal  defence  by  confessing  a 
judgment,  have  a  hearing  in  the  court  of 
chancery  on  the  merits  of  his  case,  and  a 
decree  for  the  proper  relief. 

Warwick  8l  ux.  &  al.  v,  Norvell,  306 

EMANCIPATION. 

1.  The  decision  in  Maria  and  others  v. 
Surbaugh,  2  Rand.  228,  adhered  to. 

Henry  v.  Bradford,  53 

2.  A  testator  by  his  will  directs  that  his 
negro  girl  Adah  **shall  only  serve  ten  years, 
and  then  have  her  freedom."  During  the 
ten  years  Adah  has  a  daughter  named  Ebby. 
A  son  of  Ebby  sues  for  his  freedom :  held,  he 
is  a  slave.  S.  C,       53 

3.  Concerning  suit  by  slave  entitled  to 
freedom  in  futuro,  against  his  master,  see 
Slaves  and  free  negroes  No.  5,  and 

Williams  v.  Manuel,  639 

ENLISTMENT. 

A  person  of  full  age  voluntarily  enlisting 
in  the  army  of  the  United  States  is  not  en- 
titled to  be  discharged  from  the  service  upon 
the  ground  of  his  being  an  alien. 

United  States  v.  Cottingham,  615 

770      *EQUITABLE  DEFENCE  AT  LAW. 

In     what  actions    admissible.    See 
Setoff  No.  1,  and 

Campbell's  adm*z   v,  Montgomery,    392 

EQUITABLE  JURISDICTION. 

1.  Foreign  attachment  lies  against  cor- 
poration of  another  state.  See  Corporation 
No.  1,  and 

U.  S.  bank  &c.  v*  Merchants  bank,       573 

2.  When  defendant  at  law  may  have  relief 
in  equity  without  being  compelled  to  confess 
judgment.     See  Election  No.  3,  and 

Warwick  &  ux.  &  al.  v.  Norvell,  308 

3.  What  decree  against  party  in  joining 
judgment  is  irregular.  See  Injunction  No. 
6,  and 

Medley  v,  Pannill's  adm'r,  63 

4.  What  purchase  by  one  joint  tenant  of 
the  interest  of  another  is  subject  to  redemp- 
tion.    See  Joint  tenants  No.  2,  and 

Cosby  V.  Lambert,  225 

5.  Dismission  of  bill  filed  after  great  lapse 
of  time.     See  Laches,  and 

Page  &c.  V,  Booth  Ac,  161 

6.  Mode  of  proceeding  where  lunacy  of 
defendant  is  suggested.     See  Lunacy,  and 

Campbells  v,  Bowen's  adm'rs  &c.,       241 
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7.  Correctioa  of  mistake  in  conveyaace. 
See  Mistake  No.  1,  and 

Blessing's  adm'rs  v,  Beatty,  287 

8.  Concerning  rights  of  sureties  inter  se, 
to  contribution  and  subrogation,  see  Princi- 
pal and  surety  No.  2,  4,  and 

Stout  V,  Vause  and  others,  169 

Brown  v.  Glascock's  adm*r,  461 

9.  When  equity  will  decree  rescission  of 
contract  for  land.  See  Rescission  No.  1, 
2,  and 

Breckenridge  v,  Auld  &c.,  148 

Morriss  v,  Coleman  &c.,  478 

10.  Setoff  in  equity  to  judgment  at  law. 
See  Setoff  No.  2,  and 

Shore  v.  Wares,  1 

11.  What  suit  for  recovery  of  slaves  will 
be  dismissed  for  want  of  jurisdiction.  See 
Slaves  and  free  negroes  No.  2,  3,  and 

Armstrong  v.  Hun  tons,  323 

Brent  &c.  v.  Peyton,  •  604 

12.  Concerning  suit  in  forma  pauperis  by 
slave  entitled  to  freedom  in  futuro,  see 
Slaves  and  free  negroes  No.  5,  and 

Williams  v.  Manuel,  639 

13.  When  specific  execution  of  contract 
for  land  will  be  refused.  See  Specific  ex- 
ecution, and 

Bryan  v,  Lofftus's  adm'rs,  12 

M'Cann  v.  Janes,  256 

14.  Right  of  election  by  husband  and  wife 
to  take  money  directed  by  will  to  be  laid  out 
in  land  for  the  wife.  See  Trusts  and  trustees 
No.  2,  and 

Ash  by  V,  Smith  &  wife,  55,  6 

15.  Compensation  for  excess  or  deficiency 
in  the  quantity  of  land  sold.  See  Vendor 
and  vendee  No.  8,  9, 10, 11,  12, 13,  and 

Blessing's  adm'rs  v,  Beatty,  287 

Crawford  &  al.  v.  M'DanJel,  448,  9 

16.  See  Appellate  jurisdiction. 

ESCAPE. 

I.  Declaration  for  taking  defective  bounds 

bond. 

1.  In  debt  on  official  bond  of  sheriff,  breach 
assigned  is,  that  the  sheriff  permitted  rela- 
tor's debtor  in  execution  to  escape,  by 
wrongfully  accepting  from  him  a  defective 
bond,  erroneously  purporting  to  be  a  prison 
bounds  bond,  and  that  the  relator,  from  the 
erroneous  and  defective  form  of  the  said 
bond,  was  unable  to  recover  his  debt  by 
virtue  thereof,  but  was  cast  in  an  action 
brought  by  him  founded  upon  the  same  :  but 
declaration  makes  no  profert  of  such  bond, 
nor  vouches  the  record  of  the  action  alleged 
to  have  been  brought  thereon,  nor  gives  any 
further  description  of  the  bond  or  of  the  ac- 
tion. On  general  demurrer  to  the  declara- 
tion, heldy  the  assignment  of  the  breach  is 
insufficient. 

Van  meter  &  al.  v.  Giles  governor,        328 

II.  Plea  that  debtor  was  duly  admitted  to 

the  bounds. 

2.  In  debt  on  official  bond  of  the  sheriff  of 
H.  assigning  for  breach  that  the  sheriff  per- 
mitted the  escape  of  a  debtor  in  execution 
under  a  ca.  sa.  from  the  superior  court  of  H. 
the  defendants  plead  that  the  debtor  gave 
bond  according  to  law,  with  good  security,  to 


keep  the  prison  rules  for  the  county  of  H. 
and  thereupon  betook  himself  to  the  prison 
rules  for  said  county,  without  this  that 
he  escaped  in  any  other  manner.  The  bond 
(of  which  profert  is  made  in  the  plea)  is  with 
condition  that  the  debtor  shall  keep  within 
the  prison  bounds  prescribed  by  the  superior 
court  of  H.  Plaintiff  takes  oyer  of  the  bond 
and  demurs  to  the  plea:  held^  as  the  bond, 
made  part  of  the  plea  by  oyer,  shews  that 
the  debtor  was  admitted  to  the  proper 
771  ♦bounds,  the  defect  if  any  in  the  alle- 
gations of  the  plea  is  thereby  cured. 

S.  C,        328,  9 

III.  Sufficiency  of  bounds  bond  and 
assignment. 

3.  Concerning  sufficiency  of  bounds  bond, 
and  who  may  assign  the  same,  see  Prison 
bounds  bond  No.  1,  2,  3,  4,  and 

S.  C,        328 
IV.  Verdict  finding  escape. 

4.  In  debt  on  official  bond  of  sheriff,  as- 
signing for  breach  the  escape  of  a  debtor  in 
his  custody,  no  judgment  can  be  entered  on 
verdict  against  defendants,  unless  it  be  ex- 
pressly found  (as  prescribed  by  the  statute 
1  Rev.  Code,  ch.  136,  §  3),  that  the  debtor  es- 
caped with  the  consent  or  through  the  negli- 
gence of  the  sheriff,  or  that  he  might  hjive 
been  retaken  and  the  sheriff  neglected  to 
make  immediate  pursuit.  S.  C,        329 

EVIDENCE. 
I.  Onus  prohandi. 

1.  When  assignee  of  bond  for  purchase 
money  must  prove  that  the  assignment  was 
for  value.     See  Assignment  No.  4,  and 

Breckenridge  v,  Auld  &c.,  148 

II.  Competency. 

2.  What  evidence  is  admissible  on  issue  as 
to  existence  of  partnership.  See  Partnership 
No.  1,  and 

Chapman  &c.  v,  Wilson  &co.,  267 

3.  What  evidence  is  admissible  on  such 
issue.    See  Partnership  No.  2,  3,  and 

S.  C,        267,  8 

4.  Whether  declarations  of  legatee,  one  of 
several  defendants  to  bill  contesting  va- 
lidity of  will,  are  admissible  for  plaintiff  on 
issue  devisavit  vel  non.     See  Will  No.  3,  and 

Malone's  adm'r  &  al.  v,  Hobbs  &  al.,    346 

5.  No  rule  is  better  settled,  than  that  au 
answer  of  an  infant  by  guardian  ad  litem 
cannot  be  read  against  him  at  all,  for  any 
purpose.     Per  Baldwin,  J.  . 

Bank  of  Alexandria  v.  Patton  &c.,      500 

6.  Admissibility,  on  trial  for  felony,  of 
evidence  tending  to  prove  a  distinct  felony. 
See  Criminal  jurisdiction  &c.  No.  14,  and 

Heath  v.  Commonwealth,  735 

III.  Sufficiency. 

7.  What  does  not  amount  to  proof  of  part- 
nership.    See  Partnership  No.  4,  and 

Chapman  &c.  v.  Wilson  &  co.,  268 

8.  What  amounts  to  proof  of  limited  part- 
nership.    See  Partnership  No.  5,  and 

S.  C,        269 

9.  What  bill  of  injunction  by  slave  enti- 
tled to  freedom  in  futuro,  against  his  master, 
is  not  supported  by  the  evidence.  See  Slaves 
and  free  negroes  No.  5,  and 

Williams  v.  Manuel,  639 
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10.  Proof  of  indictment  for  building  fence 
across  a  road.     See  Roads  No.  4,  and 

M'Clintic  v.  Commonwealth,  727 

11.  Proof  of  information  against  justice  of 
peace,  informer,  and  constable,  for  assault- 
ing and  imprisoning  a  party  under  colour  of 
a  warrant  of  arrest  for  perjury.  See  Assault, 
and 

Jones  Sl  al.  z/.  Commonwealth,  748 

EXAMINING  COURT. 

I.  Sufficiency  of  warrant  convening  court. 

1.  By  warrant  dated  the  17th,  which  is 
thursday,  a  court  for  the  examination  of  a 
prisoner  charged  with  felony  is  appointed  to 
l)e  held  on  the  22d,  and  is  held  accordingly  ; 
the  court  being  thus  held  on  the  fifth  day 
after  the  date  of  the  warrant,  and  one  of  the 
intervening  days  being  sunday :  held^  the 
warrant  and  examination  are  sufficient. 

Boyd  V,  Commonwealth,  691 

II.  Sufficiency  of  examination  to  support 

indictment. 

2.  Warrant  directs  a  court  to  be  summoned 
for  the  examination  of  a  prisoner  charged 
with  feloniously  stealing  "sundry  checks 
drawn  by  sundry  individuals  upon  the  Ex- 
change bank  at  N.,  and  sundry  other  checks 
drawn  in  like  manner  upon  the  Farmers 
bank  at  N.,  also  treasury  notes  and  other 
bank  notes,  the  whole  of  which  checks, 
treasury  notes  and  bank  notes  amount  to 
2324  dollars,  of  the  value  of  2324  dollars,  the 
property  of  J.  S.  M. ;"  record  of  examining 
court  states,  that  prisoner  was  examined 
upon  a  charge  of  feloniously  stealing  "divers 
goods  and  chattels,  the  property  of  J.  S.  M. :" 
— held,  the  warrant  and  examination  are  suf- 
ficient, and  an  indictment   for    the  larceny 

of    divers    checks,    bank    notes,   and 
772      *United  States  treasury  notes,  the  prop- 
erty   of   J.    S.    M.,  is  well  supported 
thereby.  S.  C,        691 

EXCEPTIONS. 

1.  The  decision  in  White  v,  Toncray,  9 
Ircigh  347,  that  where  pleas  are  rejected  an 
appellate  court  will  take  it  to  have  been 
rightly  done  unless  the  defendant  has  ex- 
cepted, approved  and  acted  on. 

Herrington  v.  Harkins*s  adm'rs,         591 

2.  What  is  no  waiver  of  exception  to  ad- 
mission of  plea.     See  Waiver  No.  1,  and 

Campbeirs  adm'x  v,  Montgomery,      392 

3.  What  bill  of  exceptions  will  enable  ap- 
pellate court  to  review  opinion  refusing  in- 
struction. See  Appellate  jurisdiction  No. 
6,  and 

Chapman  &c.  v.  Wilson  &  Co.,  269 

EXECUTION. 

What  ca.  sa.  issued  against  insolvent 
debtor  will  not  be  quashed.  See  Capias  ad 
satisfaciendum,  and 

Turner  v,  Harris's  ex*or  &c.,  475 

EXECUTORS  AND  ADMINISTRATORS. 

1.  As  to  powers  of  executor  directed  by 
will  to  receive  and  pay  over  legacy  charged 
on  devisee,  see  Will  No»  6,  and 

Jackson  &  al.  v,  Updegraffe  &  al.,        107 

2.  What  is  a  fraudulent  dealing  with  exec- 
utor.   See  Trusts  and  trustees  No.  5,  and 

S.  C,        107 


3.  What  personal  decree  against  adminift- 
trator  is'  erroneous.  See  Appellate  jnriadic- 
tion,  No.  7,  and 

Cocke's  adm'r  v.  Gilpin,  21 

4.  Amendment  of  decree  erroneous  in  far- 
ing costs  de  bonis  propriis  against  adminis- 
trator, and  affirmanjce  thereupon.  See 
Appellate  jurisdiction  No.  12,  and 

Blessing's  adm'rs  v^  Beatty,  287 

5.  That  a  surety  for  administration  will 
not  be  subrogated  to  creditor's  remedj 
against  surety  in  appeal  bond  given  by  ad- 
ministrator, see  Principal  and  surety  No.  4, 
and 

Brown  v,  Glascock's  adm'r,  461 

FALSE  IMPRISONMENT. 

Prosecution  for  false  imprisonment.  See 
Assault,  and 

Jones  Sl  al.  v.  Commonwealth,  748 


FELONY. 

1.  Right  of  prisoner  to  be  discharged  of 
the  crime  if  not  tried  at  or  before  third  term 
after  his  examination.  See  Criminal  jnrb- 
diction  &c.  No.  11,  and 

Green  v.  Commonwealth,  731 

2.  Admissibility,  on  trial  for  felony,  of  evi- 
dence tending  to  prove  a  distinct  felonj. 
See  Criminal  jurisdiction  &c.  No.  14,  and 

Heath  v.  Commonwealth,  735 

3.  New  trial  for  separation  of  juror  from 
his  fellows.    See  New  trial  No.  2,  and 

Overbee  v.  Commonwealth,  756 

4.  Concerning  new  trial  for  perjury  of 
jurors  on  voir  dire,  discovered  after  verdict, 
see  New  trial  No.  3,  and 

Heath  v.  Commonwealth,  735, 6 

FEME  COVERT. 

1.  How  rights  of  feme,  in  respect  to  money 
directed  by  will  to  be  laid  out  in  land  for  her, 
will  be  protected  against  husband,  where  she 
and  her  husband  bring  suit  electing  to  take 
the  money.  See  Trust  and  trustees  No.  2, 
and 

Ashby  V.  Smith  and  wife,  55, 6 

2.  In  a  suit  brought  in  the  name  of  a  feme 
by  her  next  friend,  a  decree  in  her  favour 
being  reversed,  and  the  bill  ordered  to  be 
dismissed  as  to  the  appellant,  he  will  recover 
his  costs,  both  in  the  appellate  court  and  the 
court  below,  as  well  against  the  next  friend 
as  against  the  feme. 

Spencer  ».  Ford,  649 

FINE. 
Affirmance  of  judgment  for  a  fine. 

The  statute  allowing  damages  on  affirm- 
ance (Acts  of  1830-31,  ch.  11,  §  32,  Suppl.  to 
R.  C.  p.  149,)  does  not  apply  to  the  affirm- 
ance of  a  judgment  imposing  an  amercement 
or  fine ;  the  amercement  or  fine  not  being  a 
debt  or  damages,  within  the  meaning  of  that 
act.  But  though  the  judgment  of  affirmance 
in  such  case  award  damages  according  to 
law  for  retarding  the  execution,  yet  as  no 
specific  damages  are  thereby  adjudged,  and 
the  law  gives  none,  the  error  is  merely 
formal,  and  the  appellate  court  wiU  disregard 
it. 

Abrahams  v»  Commonwealth,  676, 7 
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FOREIGN  ATTACHMENT. 

1.  Lies    against    corporation    of  another 
ite.     See  Corporation  No.  1,  and 

U.  S.  bank  &c.  v.  Merchants  bank,  573 

*2.  What  is  not  a  lis  pendens  affect- 
ing^ purchaser  from  absent  defendant. 
See  Principal  and  surety  No.  3,  and 

Stout  V,  Vause  &  others,  169 


773 


FORGERY. 

See  Coining',  and 
Commonwealth  v,  Scott, 

FORTHCOMING  BOND. 


695 


I.  Effect  of  forfeited  bond  on  original 

judgment. 

1.  The  decisions  in  Randolph's  adm'x  v, 
Randolph,  3  Rand.  490,  Taylor  v,  Dundass,  1 
Wash.  92,  and  Downman  v,  Downman's 
ez'or,  2  Wash.  189,  approved.  In  conformity 
with  the  principle  of  the  first  case,  held^  that 
if  judgment  be  rendered  against  two,  and 
one  gives  a  forthcoming  bond  with  security, 
which  is  forfeited,  the  other  is  not  dis- 
charg^ed  from  the  original  judgment,  if  the 
oblig^ors  in  the  forthcoming  bond  prove 
insolvent.  But  also  held^  according  to  the 
decisions  in  the  last  two  cases,  that  the  for- 
feited forthcoming  bond  will  prevent  any 
execution  or  other  proceeding  on  the  origi- 
nal judgment,  until  the  same  be  quashed. 

Garland  &c.  v.  Lynch,  545 

II.  Creditor's  right  to  quash  bond. 

2.  Even  after  execution  has  been  awarded 
on  a  forthcoming  bond,  the  bond  may  be 
quashed  on  the  motion  of  the  creditor,  to 
enable  him  to  have  ex^ution  on  the  original 
judgment,  if  the  case  t>e  one  in  which  the 
execution  on  the  forthcoming  bond  has 
proved  unavailing,  without  any  default  of 
the  creditor.  S.  C,        545 

III.  What  surety  is  insufficient  in  law. 

3.  Where  the  sheriff  takes  from  the  owner 
of  goods  levied  on  under  execution  a  forth- 
comin^r  bond  with  security,  and  upon  the 
same  t)eing  forfeited  and  execution  awarded 
thereon,  the  obligors  prove  insolveAt,  the 
sheriff  will  not  generally  be  liable  to  the 
creditor  on  account  of  such  insolvency,  if  he 
can  establish  that  the  security  was  sufficient 
at  the  time  of  taking*  the  bond.  But  where 
execution  against  two  is  levied  on  the  goods 
of  one,  and  he  gives  a  forthcoming  bond 
with  the  other  as  his  only  surety,  such  surety, 
being:  already  bound,  is  not  security  such  as 
the  law  requires ;  and  if  the  execution  on  the 
forthcoming  bond  prove  unavailing,  the 
sheriff  will  in  this  case  be  liable  to  the  cred- 
itor, althoug'h  he  may  prove  that  the  surety 
in  the  forthcoming  bond  was  sufficient  in 
point  of  estate  at  the  time  of  taking  the  bond. 

S.  C,        545,  6 
FRANCHISE. 

See  Lottery,  and 
Phalen  z/.   Commonwealth,  713 

FRAUD. 

I.  Fraudulent  dealing  with  trustee. 
1.  What  dealing  with  an  executor  or  trus- 
tee is  fraudulent.     See  Trusts  and  trustees 
No.  5,  and 

Jackson  6l  al.  v.  Updegraffe  &  al.,        107 


II.  Fraudulent  assignment  of  purchase 

money. 

2.  When  assignee  of  bond  for  purchase 
money  must  prove  that  the  assignment  was 
for  value.    See  Assignment  No.  4,  and 

Breckenridge  v,  Auld  &c.,  148 

III.  What  conveyance  is  fraudulent  as  to 
subsequent  creditors. 

3.  The  policy  of  the  statute  of  13  Eliz. 
ch.  5,  (substantially  adopted  in  the  act  of 
Virginia  to  prevent  frauds  and  perjuries)  in- 
vestigated by  Baldwin,  J.,  and  the  true  prin- 
ciple declared  by  him  to  be,  that  a  fraudulent 
intent  of  the  grantor  against  one  or  more 
creditors  is  fraudulent  against  all,  and  that 
no  distinction  exists  between  prior  and  sub- 
sequent creditors,  other  than  that  which 
arises  from  the  necessity  of  shewing  a 
fraudulent  intent  against  some  creditor, 
which  cannot  be  done  in  behalf  of  creditors 
not  in  existence  at  the  time  of  the  convey- 
ance, but  by  proving  either  a  prior  indebted- 
ness, or  a  prospective  fraud  against  them 
only. 

Hutchison  &  al.  v.  Kelly,  123 

4.  A  father  made  a  deed,  whereby,  in  con- 
sideration of  natural  love  and  affection,  he 
conveyed  to  his  four  children,  who  were 
infants  living  with  him,  all  of  his  property 
both  real  and  personal.  He  had  another 
child  afterwards.  The  real  property  was 
transferred  to  the  grantees  on  the  commis- 
sioner's books,  and    the  taxes  charged  to 

them.    But  the  taxes  were  paid  by  the 
774      father,  who  'continued  to  reside  on 

the  lands  and  cultivate  them,  and  to 
use  the  personal  property  as  his  own.    A 
small  part  of  the  land  was  sold  by  him  after 
the  deed.    One  of  the  tracts  of  land  conveyed 
by  the  deed  was  afterwards  levied  upon  and 
sold  under  an  execution  at  the  suit  of  the 
commonwealth  against  the  father,  for  money 
for  which  he  was  liable   as    sheriff.    The 
father  was  still  residing  on  the  land  at  the 
time  of  the  sale  ;  and  on  the  day  of  the  sale, 
the  father  and  one  of  the  sons  offered  to  sell 
the  land,  and  make  a  good  title ;  but  the  son 
forbade  the  sale  by  the  sheriff.    The  pur- 
chaser from  the  sheriff  obtained  possession 
by  virtue  of  a  judgment  against  the  father 
upon  a  complaint  for    unlawful    detainer. 
And  then  ejectment  was  brought  against  the 
purchaser  by  the  grantees,  all  of  whom  were 
infants  at  the  time  of  the  sheriff's  sale.    In 
the  action  of  ejectment,  a  special  verdict 
was  returned,  finding  the  foregoing  facts, 
and  also  the  additional  fact,  that  the  deed 
made  by  the  father    to  his    children   was 
executed  for  the  purpose  of  avoiding  a  liabil- 
ity to  which  he  might  be  subjected  in  conse- 
quence of   being    the    surety  of  a  deputy 
sheriff  :    held^  the  deed  made  by  the  father 
is  void  as  to  his  creditors,  and  the  purchaser 
at  the  sheriff's  sale  is  entitled  to  hold   the 
tract  of  land  so  purchased  by  him.     But  it 
appearing  that  the  commonwealth  was  satis- 
fied  by  the  proceeds  of  that  tract  of  land, 
and  the  conveyance  by  the  sheriff  being  not 
only  of  that  tract,  but  of  another,  which  was 
I  neither  levied  upon  nor  sold,  held  further, 
I  the  conveyance  by  the  sheriff  presents  no 
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obstacle  to  a  recovery  by  the  lessors  of  the 
plaintiff  of  the  last  mentioned  tract. 

Hutchison  &  al.  v,  KeUy,  124 

IV.  Presumption  of  fraud  from  indebtedness 

of  donor. 

5.  The  conclusion  drawn  from  the  cases  by 
Kent,  chancellor,  in  Reade  v,  Livingston  & 
others,  3  Johns.  Ch.  Rep.  500,  that  if  a 
grantor  be  indebted  at  the  time  of  a  volun- 
tary conveyance,  it  is  presumed  to  be  fraud- 
ulent in  respect  to  debts  then  existing,  and 
no  circumstance  will  permit  those  debts  to 
be  affected  by  the  conveyance,  or  repel  the 
legal  presumption  of  fraud,  approved  by 
Stanard,  J.,  and  disapproved  by  Baldwin,  J. 
The  principle*  declared  by  the  latter  to  be, 
that  while  the  indebtedness  of  the  grantor  at 
the  time  of  a  voluntary  conveyance  raises  a 
legal  presumption  against  its  validity,  that 
presumption  is  only  prima  facie,  and  not 
conclusive. 


Hutchison  &  al.  v,  Kelly, 


123,4 


V.  What  voluntary  conveyance  is  not  fraud- 

ulent as  to  a  subsequent  creditor. 

6.  In  March  1807,  a  voluntary  conveyance 
was  made,  settling  real  and  personal  estate 
for  the  benefit  of  a  wife  and  children.  It 
was  attested  by  highly  respectable  and 
intelligent  witnesses,  and  immediately 
placed  upon  record.  Eighteen  years  after- 
wards, a  bill  was  filed  to  impeach  this  con- 
veyance, by  a  creditor  whose  debt  originated 
some  years  after  the  conveyance  was  made, 
and  who,  it  appeared,  had  notice  of  the  con- 
veyance when  not  more  than  a  fourth  of  the 
debt  had  been  contracted.  The  bill  alleged, 
that  at  the  time  of  the  conveyance  the 
grantor  was  very  much  involved,  and  largely 
indebted  to  many  persons.  But  in  the  opin- 
ion of  the  court  it  was  proved  that  he  was 
then,  and  for  several  years  afterwards,  able 
to  meet  all  his  engagements ;  the  owner  of 
property  to  a  considerable  amount ;  in  good 
credit  and  extensive  business;  having  the 
command  of  large  sums  of  money,  and 
not  indebted  except  to  a  single  individual, 
the  debt  to  whom  was  not  large,  considering 
the  grantor's  estate :  held  (in  accordance 
with  the  principles  laid  down  by  Baldwin,  J., 
in  Hutchison  and  others  v.  Kelly,  ante,  p. 
132),  that  the  bill  of  the  creditor  in  this  case 
cannot  be  sustained. 

Bank  of  Alexandria  v.  Patton  &c.,        500 

VI.  What  purchaser  cannot  avoid  voluntary 

conveyance. 

7.  The  policy  of  the  statute  of  27  Eliz.  ch. 
4,  and  of  so  much  of  the  Virginian  statute  to 
prevent  frauds  and  perjuries  as  relates  to 
purchasers,  investigated  by  Baldwin,  J. 
And  the  principle  laid  down  by  him  and  con- 
curred in  by  the  court,  that  a  voluntary  set- 
tlement, without  actual  fraud,  made  by  the 
grantor  upon  his  wife  and  children,  is  not  to 

be  deemed  conclusively  fraudulent  and 
775      void  as  to  a  subsequent  purchaser  *from 

him  for  valuable  consideration,  when 
such  purchaser  has  full  notice  of  the  prior 
settlement. 

Bank  of  Alexandria  v,  Patton  &c. ,        500 1 


FREEDOM. 

1.  What  issue  of  freedwoman  la  not  enti- 
tled to  freedom.  See  Emancipation  No.  1, 2, 
and 

Henry  v.  Bradford,  S^ 

2.  Concerning  suit  by  slave  entitled  to  free- 
dom in  future,  against  his  master,  see  Slaves 
&c.  No.  5,  and 

Williams  v.  Manuel,  639 

FREEHOLD, 

Concerning  disclaimer  by  devisee,  see  Dis- 
claimer, and 

Bryan  v.  Hyre  &  al.,  94 

GENERAL,  COURT. 

When  general  court  will  remand   prisoner 

before  a  justice,  after  discharging  him  on 

habeas  corpus  from  illegal  commitment  bj 

circuit  court.    See  Commitment  No.  2,  and 

Young  V,  Commonwealth,  744 

GHENT— Treaty  of. 

Widow's  interest  in  money  received  under 
treaty  of  Ghent  as  indemnity  for  deported 
slaves  of  intestate.  See  Slaves  &c  No.  U 
and 

Foushee  v.  Black  well  &  wife,  48B 

GIFT. 

What  voluntary  settlements  are  void,  and 
what  valid,  as  to  subsequent  creditors  and 
purchasers.    See  Fraud,  and 

Hutchison  &  al.  r.  KeUy,  123, 4 

Bank  of  Alexandria  v,  Patton  &c.,       500 

GUARDIAN  AND  WARD. 
I.  Mode  of  stating  guardian's  account. 

1.  The  decree  of  this  court  at  the  time  of 
the  decision  reported  in  3  Leigh  407,  having 
remanded  this  cause  with  directions  that  the 
account  of  the  land  fund  and  the  hire  of  the 
slaves  should  be  stated  as  a  guardian's  ac- 
count, question  now  whether  those  directions 
have  been  complied  with. 

Garrett  ex'or  &c.  v,  Carr  &  ux.  &c.,    196 

2.  Construction  of  the  7th  section  of  the  act 
in  R.  C.  1819,  p.  407,  concerning  guardians, 
which  requires  every  guardian  to  exhibit  to 
the  court  which  appointed  him,  once  in  every 
year,  '*accountsof  the  produce  of  the  estate, 
of  the  sales  and  disposition  of  such  produce, 
and  of  the  disbursements ;"  and  of  the  9th 
section,  which  provides  that  the  balance  ap- 
pearing against  the  guardian  **may  be  pat 
out  to  interest  for  the  benefit  of  the  ward, 
upon  such  security  as  the  court  shall  direct 
and  approve ;  or  the  guardian,  if  it  remain 
in  his  hands,  shall  account  for  the  interest, 
to  be  computed  from  the  time  his  acoonnt 
was  or  ought  to  have  been  passed." 

S.  C,        196 

3.  If,  upon  the  first  settlement  by  the 
guardian  of  his  account,  a  balance  remain  in 
his  hands  on  which  he  is  to  account  for  inters 
est,  such  interest  must,  in  his  second  annual 
account,  be  credited  to  the  ward,  like  other 
profits  of  the  estate ;  and  if  the  interest  and 
other  profits  credited  in  this  second  account 
exceed  the  disbursements,  the  surplus, 
whether  it  arise  from  the  interest  aforesaid 
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)r  from  other  profits,  will  constitute  a  bal- 

iDce  against  the  guardian,  on  which,  if  it 

imsLin  in   his  hands,    he  must  account  for 

iterest,  which  interest  must,  in   the  third 

Lonual  account,  be  credited  to  the  ward ;  and 

on  toties  quoties.  S.  C,        196 

4.  The  case  of  a  guardian  indebted  to  his 
ird  for  the  annual  value  of  laud  occupied, 

jtind  of  a  slave  possessed  by  him,  forms  an 
!zception  to  the  general  rule  that  interest  is 
'not  to  be  allowed  on  estimated  rents  and 
rhires.  Such  annual  value  must,  in  the 
^annual  account  exhibited  by  the  guardian, 
I  be  credited  to  his  ward,  and  the  surplus 
fyond  the  disbursements  will  bear  interest, 
'like  other  profits  of  the  estate. 

S.  C,        196 

5.  Where  a  guardian  has  returned  no  ac- 
mnt  to  the  court  which  appointed  him,  and 
bill  in  equity  is  filed  against  him,  the  court 

>f  equity  will  charge  him  with  interest  from 

Ithe  time  and  in  the  manner  that  he  would 

^have  been  charged,  if  his  account  had  been 

[bibited   annually  to  the   court  which   ap- 

unted  him  ;  and  will  settle  the  accounts,  in 

other  respects,  upon  the  principles  that 

^6      would  have  governed  the  'settlements, 

if  regular  returns  had  been  made  to 

that  court.  S.  C,        197 

6.  From  the  time  that  the  guardianship 
terminates,  the  account  between  the  guard- 
ian and  ward  will  be  stated  upon  the  ordinary 
principle  that  prevails  between  debtor  and 
creditor.  Sums  paid  after  that  time  by  the 
guardian  to  the  ward  will  be  credited  at  the 
respective  dates  of  such  payments,  so  as  to 
stop  interest  pro  tanto  from  those  dates. 

S.  C,        197 

II.  Guardian  ad  litem. 

7.  Concerning  appointment  of  guardian 
ad  litem  for  defendant  in  chancery  suggested 
to  be  lunatic,  see  Lunacy,  and 

Campbells  v.  Bowen's  adm'rs&c,        241 

8.  No  rule  is  better  settled,  than  that  an 
answer  of  an  infant  by  guardian  ad  litem 
cannot  be  read  against  him  at  all,  for  any 
purpose.    Per  Baldwin,  J. 

Bank  of  Alexandria  v.  Patton  &c.,        500 

HABEAS  CORPUS. 

1.  What  commitment  does  not  sufficiently 
specify  offence.    See  Commitment  No.  1,  and 

Young  V,  Commonwealth,  744 

2.  When  general  court  will  remand  prisoner 
before  a  justice,  after  discharging  him  from 
illegal  commitment  by  circuit  court.  See 
Commitment  No.  2,  and  S.  C,        744 

3-  Right  of  prisoner  for  treason  or  felony 
to  be  discharged  of  the  crime  if  not  tried  at 
or  before  third  term  after  examination.  See 
Criminal  jurisdiction  &c.  No.  11,  and 

Green  v.  Commonwealth,  731 

4.  A  person  of  full  age  voluntarily  enlist- 
ing in  the  army  of  the  United  States  is  not 
entitled  to  be  discharged  from  the  service 
upon  the  ground  of  his  being  an  alien. 

United  States  v,  Cottingham,  615 

HEIR. 

Concerning  application  of  personal  estate, 
in  favour  of  heir,  to  relieve  the  realty,  see 
Appellate  jurisdiction  No.  7,  and 

Cocke's  adm'r  v,  Gilpin,  21 


HUSBAND  AND  WIFE. 


1.  A  suit  for  alimony  being  brought  by  a 
wife  against  her  husband,  who  has  deserted 
her  and  left  the  commonwealth,  and  a  sum 
of  money  being  obtained  for  her  by  her  at- 
torney at  law  by  a  compromise  of  that  suit, 
h^ld,  that  on  a  bill  in  equity,  in  the  name  of 
the  feme  by  her  next  friend,  against  the  at- 
torney for  the  money  so  obtained  by  him,  a 
decree  may  be  rendered  for  the  same,  al- 
though the  husband  be  no  party,  to  the  suit. 

Spencer  v.  Ford,  648,  9 

2.  Protection  against  husband,  of  wife's 
rights  in  money  directed  to  be  laid  out  in 
land,  where  they  sue  electing  to  take  the 
money.    See  Trusts  and  trustees  No.  2,  and 

Ashby  V.  Smith  and  wife,  55,  6 

3.  Concerning  suit  by  vendee  for  partial 
execution  of  husband's  contract  to  convey 
wife's  land,  see  Specific  execution  No.  2,  and 

M'Cann  v.  Janes,  256 

IDIOTS  AND  LUNATICS. 

Proceeding  where  lunacy  of  defendant  in 

chancery    is  suggested.     See    Lunacy,  and 

Campbells  z'.  Bowen'sadm'rs  &c.,        241 

IMPRISONMENT. 

Prosecution  for  assault  and  imprisonment. 
See  Assault  and 

Jones  A  al.  v.  Commonwealth,  748 

INDICTMENTS  AND  INFORMATIONS. 
See  Criminal  jurisdiction  and  proceedings. 

INFANT. 

1.  No  rule  is  better  settled,  than  that  an 
answer  of  an  infant  by  guardian  ad  litem 
cannot  be  read  against  him  at  all,  for  any 
purpose.    Per  Baldwin,  J. 

Bank  of  Alexandria  v.  Patton  &c, ,        500 

2.  Mode  of  stating  guardian's  account. 
See  Guardian  and  ward,  and 

Garrett  ex'or  Ac.  v.  Carr&ux.  &c.,  1%,  7 

3.  When  sale  of  decedent's  land  under  in- 
terlocutory decree  may  be  set  aside  in  favour 
of  infant  heir,  on  appeal  by  administrator. 
See  Appellate  jurisdiction  No.  7,  and 

Cocke's  adm'r  v.  Gilpin,  21 

777  nNFORMER. 

What  prosecution  is  qui  tam,  for 
benefit  of  informer  as  well  as  common- 
wealth.    See  Slaves  &c.  No.  8,  and 

Abrahams  z/.  Commonwealth,  676 

INJUNCTION. 

1.  What  bill  of  injunction  is  not  sustain- 
able for  want  of  jurisdiction.  See  Slaves 
&c.  No.  3,  and 

Brent  &c.  v,  Peyton,  604 

2.  When  equity  will  not  interfere  by  in- 
junction in  favour  of  prior  against  subse- 
quent surety.  See  principal  and  surety 
No.  4,  and 

Brown  v,  Glascodi's  adm'r,  461 

3.  What  bill  of  injunction  by  slave  en- 
titled to  freedom  in  futuro,  against  master, 
is  not  supported  by  the  evidence.  See  Slaves 
&c.  No.  5,  and 

Williams  v,  Manuel,  639 
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4.  Relief  ag^ainst  damages  accrued  on  dis- 
solution of  former  injunction.  See  Vendor 
and  vendee  No.  12,  acid 

Crawford  A  al.  v.  M'Daniel,  448 

5.  Setoff  in  equity  to  judg'ment  at  law. 
See  Setoff  No.  2,  and 

Shores  v.  Wares,  1 

What  decree  ag^ainst  party  injoining  judg- 
ment is  irregular. 

6.  Where,  pending  an  injunction  to  a  judg- 
ment for  money,  the  judgment  creditor  dies, 
and  there  is  a  revival  in  the  name  of  his  ad- 
ministration of  the  suit  in  equity,  but  not 
of  the  judgment  at  law,  it  is  not  regular, 
though  the  object  be  to  avoid  the  delay  that 
would  take  place  after  a  dissolution  of  the 
injunction  in  reviving  the  judgment,  to  make 
a  decree  in  the  suit  in  equity  for  the  money 
which  will  be  payable  to  the  creditor  upon 
such  dissolution.  The  court  of  equity  is  to 
dissolve  or  perpetuate  the  injunction,  or  per- 
petuate it  in  part  and  dissolve  it  for  the 
balance,  and  it  may  in  the  latter  case,  if  it 
shall  appear  just,  direct  that  no  damages 
shall  be  paid  by  the  complainant ;  but  it  is 
not,  in  any  injunction  case,  not  even  where 
the  injunction  is  wholly  dissolved,  to  make  a 
decree  for  the  damages  payable  to  the  cred- 
itor on  the  dissolution. 

Medley  v,  Pannills's  adm'r,  63 

INQUISITION. 

What  is  no  ground  for  setting  aside  in- 
quisition on  application  for  leave  to  build  a 
mill.     See  Mills  No.  1,  and 

Hunter  v.  Matthews,  468 

INSANITY. 

Mode  of  proceeding  where  insanity  of 
defendant  in  chancery  is  suggested.  See 
Irunacy,  and 

Campbell's  v,  Bowens  adm'rs  &c. ,        241 

INSOLVENTS. 

1.  What  purchase  of  insolvent's  land  at 
sheriff's  sale  is  subject  to  redemption.  See 
Joint  tenants  No.  2,  and 

Cosby  V,  Lambert,  225 

2.  What  ca.  sa.  issued  against  insolvent 
will  not  be  quashed. .  See  Capias  ad  satis- 
faciendum, and 

Turner  v.  Harris's  ex'ors  &c.,  475 

3.  What  indictment  for  perjury  in  swear- 
ing to  schedule  is  insufficient.  See  Perjury 
No.  1,  and 

Commonwealth  v.  Cook,  729 

INSTRUCTION  TO  JURY. 

What  refusal  of  instruction  may  be  re- 
viewed by  appellate  court.  See  Appellate 
jurisdiction  No.  6,  and 

Chapman  &c.  v.  Wilson  &  co.,  269 

INSURANCE. 

See  Mutual  assurance  society,  and 
Ingrams  v,  Mu.  ass.  society,  661 

INTEREST. 
1.  Allowance  of  compound  interest  against 


guardian  in  account  with  ward.    See  Gcardi 
ian  and  ward  No.  3,  and 

Garrett  ex'or  &c.  v.  Can*  &  uz.  Ac,    1^ 

2.  Allowance  of  interest  on  estimated  rent 

and  hires,  against  guardian  in  account  wil 

ward.     See  Guardian  and  ward  No.   4,  ai 

S«  C.f 

INTERIrOCUTORY  DECREE. 

What  decree  is  interlocutory.    See 
No.  1,  2,  3,  and 

Cocke's  adm'r  v,  Gilpin, 

JOINT  TENANTS. 

I.  Interest  inter  se  of  joint  purchasers  oj 

land. 

1.  A  tract  of  land  is  purchased  by  a  bricl 
layer  a^nd  carpenter,  who  are  to  pay  part  of  tfa< 
price  in  money  at  stipulated  times,  and  tb^ 

rest  in  a  house  to  be  erected  by  tfa< 
778      The  *work  to  be  done  by  each  is  a| 

upon    between  them,  and    they  com' 
mence    its    execution :  but    the    carpenter|(| 
from  misfortune   in   business,  becomes  ud^ 
able   to    comply  with    his    portion    of  tfa4 
agreement.    Thereupon  a  new  agreement  U 
made,   that  the  carpenter  shall  cover  in  tl 
house,  and  that  for  the  work  he  has  done,  ai 
for  covering  the  house,  he  shall  be  allowed  th< 
value  thereof,  and  receive  that   amount  ii 
land  out  of  the  tract.    The  carpenter  neve 
theless  fails  to   cover  in   the  house,  and  tb< 
bricklayer  has  this  part  of  the  work  dooe 
heldf  1.  that  by  the  new  agreement,  the  cai 
penter's  interest  in  the  land  is  such  propor* 
tion   thereof,  as  the  amount  of  work  then  I 
done,  and  under  that  agreement  to  be  don4i| 
by  him,  was  of  the  original  price  of  the  land;! 
and  2.  that  this  proportion  is  charged  to  the] 
bricklayer  with  the  value  of  the  work  which 
under  that  agreement  ought  to  have  beentj 
but  was  not,  done  by  the  carpenter. 

Cosby  V.  Lambert,  22SI 

II.  What  purchase  by  one  of  the  interest  | 

of  another  is  subject  to  redemption. 

2.  The  carpenter  makes  a  deed  of  tmtti;{ 
conveying  his  interest  in  the  land  to  secure 
two  persons,  sureties  for  him  in  a  bond,  oaej 
of  whom  is  the  bricklayer.  Being  after- 
wards taken  in  execution  at  the  suit  of  other] 
creditors,  the  carpenter  is  discharged  as  an 
insolvent  debtor,  and  his  interest  in  the 
land  is  sold  by  the  sheriff,  and  purchased, 
at  the  price  of  50  cents,  for  the  bricklayer. 
The  bricklayer  afterwards  declares  that  the 
carpenter  shall  have  such  benefit  from  the 
land  as  his  work  entitles  him  to,  and  npon 
applying  to  his  cosurety  in  the  bond  to  con- 
tribute to  the  satisfaction  thereof,  states 
that  he  does  not  mean  to  keep  the  land  for 
what  it  sold  for ;  that  he  wants  no  advantage 
of  that  kind.  The  cosurety  makes  contri- 
bution. Eleven  years  afterwards,  upon  a 
bill  in  equity  being  filed  by  the  carpenter, 
the  bricklayer  insists  that  the  sale  by  the 
sheriff  is  valid :  Aeid^  the  carpenter  is  en- 
titled to  redeem  the  interest  sold  by  the 
sheriff ;  and  a  decree  should  l>e  made  for  par- 
tition of  the  land,  so  as  to  assign  him  his  due 
proportion,  holding  the  same  chargeable 
with  such  amount  as  may  be  ascertained  to 
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be  due  the  bricklayer,  after  crediting  him 
for  the  value  of  the  work  done  by  him  that 
oag^ht  to  have  been  done  by  the  carpenter, 
the  sum  paid  by  him  in  dischargee  of  his  sure- 
tyship, and  the  50  cents  paid  the  sheriff, 
and  debiting  him  with  such  portion  of  the 
rents  and  profits  as  the  interest  of  the  car- 
penter in  the  land  entitles  him  to. 

Cosby  V,  Lambert,  225 

III.  Suit  by  survivor  to  recover  for 
deficiency. 

3.  Concerning  the  parties  to  suit  in  chan- 
cery by  surviving  vendee  of  the  land  to  re- 
cover   compensation    for  deficiency  in   the 
quantity,  see  Vendor  and  vendee  No.  13,  and 
Crawford  A  al.  v,  M'Daniel,  449 

JUDGMENT. 

1.  Judgment  on  special  verdict  in  eject- 
ment, for  plaintiff  as  to  one  tract  and  for 
defendant  as  to  another.  See  Special  ver- 
dict, and 

Hutchison  &  al.  v.  Kelly,  124 

2.  Concerning  the  correctness  and  suffi- 
ciency of  judgment  granting  leave  to  build 
mill,  see  Mills  No.  2,  3,  and 

Hunter  v,  Matthews,  468 

3.  Practice  on  reversal  for  defect  in  decla- 
ration, where  no  judgment  had  been  given  on 
demurrer  thereto.  See  Appellate  jurisdic- 
tion No.  13,  and 

Creel  v.  Brown,  265 

4.  What  action  of  debt  on  judgment  is  not 
barred  by  the  statute  of  limitations.  See 
Limitation  of  suits  No.  3,  and 

Herrington  v.  Harkins's  adm*rs,  591 

5.  What  plea  of  accord  and  satisfaction  to 
debt  on  judgment  is  bad.  See  Accord  and 
satisfaction,  and  S.  C,        591 

6.  Setoff  in  equity  to  judgment  at  law. 
See  Setoff  No.  2,  and 

Shores  v.  Wares,  1 

7.  What  decree  against  party  injoining 
judgment  is  irregular.  See  Injunction  No. 
6,  and 

Medley  v.  Pannill's  adm'r,  63 

JURISDICTION. 

See  Appellate  jurisdiction,  Criminal  juris- 
diction and  proceedings,  Equitable  jurisdic- 
tion. 

JURY. 

I.  Jury  of  inquest. 

1.  What  communication  held  by  ap- 

779     plicant  *for  leave  to  build  a  mill,  with 

the  jury  of  inquest,  is  no  ground  for 

setting  aside  the  inquisition.     See  Mills  No. 

1,  and 

Hunter  v,  Matthews,  468 

II.  Right  to  trial  by  jury. 

2.  Whether  master  charged  with  permit- 
ting slave  to  go  at  large  may  demand  a  trial 
by  jury.    See  Slaves  &c.  No.  10,  and 

Abrahams  v*  Commonwealth,  676 

in.  Right  of  prisoner  to  examine  juror  on 

voir  dire. 

3.  A  person  called  as  a  juror  upon  a  trial 
for  felony  and  sworn   to  answer  questions 


touching  his  competency,  having  deposed 
that  he  has  formed  no  opinion  nor  come  to 
any  conclusion  on  the  case,  prisoner's  coun- 
sel is  about  to  interrogate  him  farther,  and 
asks  whether  he  has  not  conversed  much 
about  the  case? — when  court  arrests  the 
examination,  and  decides  that  no  farther 
question  shaU  be  put  to  the  juror  by  prisoner's 
counsel,  and  that  he  is  a  competent  juror : 
held,  such  proceeding  and  decision  of  the 
court  are  erroneous,  and  judgment  against 
the  prisoner  must  be  reversed  therefor. 

Heath  v.  Commonwealth,  735 

IV.  Competency  of  jurors. 

4.  The  doctrine  laid  down  in  Osiander's 
case,  3  Leigh  780,  and  Armistead's  case,  11 
Leigh  657,  as  to  the  disqualification  of  jurors 
by  preconceived  opinions  respecting  the  case 
of  the  accused,  reaffirmed. 

Heath  v.  Commonwealth,  735 

5.  A  person  is  not  rendered  incompetent 
as  a  juror  in  a  criminal  case,  by  the  forma- 
tion of  a  legal  opinion  upon  facts  previously 
presented  to  his  mind,  as  he  would  be  by  the 
formation  of  previous  convictions  in  respect 
to  the  facts  themselves.  S.  C,        735 

V.  Misconduct  of  jurors. 

6.  New  trial  in  felony,  for  separation  of 
a  juror  from  his  fellows.  See  New  trial  No. 
2,  and 

Overbee  v.  Commonwealth,  756 

7.  Concerning  new  trial  in  capital  case,  for 
perjury  of  jurors  on  voir  dire  discovered 
after  verdict,  see  New  trial  No.  3,  and 

Heath  z/.  Commonwealth,  735,6 

LACHES. 

Upon  a  bill  in  equity  to  charge  property 
which  has  passed  into  the  hands  of  a  third 
persons  without  notice  of  the  complainant's 
claim,  the  court  being  called  upon  to  investi- 
gate transactions  which  occurred  thirty 
years  before  the  institution  of  the  suit,  and, 
from  the  lapse  of  time  and  the  obscurity  of 
the  transactions,  it  being  impossible  to 
arrive  at  the  truth  of  the  case,  held,  the  bill 
ought  to  be  dismissed. 

Page  &c.  V.  Booth  &c.,  161 

LAND. 

1.  What  is  not  waste  and  unappropriated. 
See  Patent  No.  1,  Caveat,  and 

Warwick  &  ux.  &  al.  v.  Norvell,  308 

2.  What  is  no  dedication  to  public  use.  See 
Dedication,  and 

Skeen  &c.  v.  Lynch  &c.,  186 

3.  What  conveyance  by  sheriff  passes  no 
title.     See  Fraud  No.  4,  and 

Hutchison  A  al.  v,  Kelly,  124 

4.  Concerning  disclaimer  by  devisee  of 
freehold,  see  Disclaimer,  and 

Bryan  v.  Hyre  &  al.,  94 

5.  Right  to  money  directed  to  be  laid  out 
in  land.     See  Trusts  and  trustees  No.  2,  and 

Ashby  V.  Smith  A  wife,  55,  6 

6.  Equitable  jurisdiction  of  bill  to  quiet 
title.    See  Rescission  No.  2,  and 

Morris  v.  Coleman  &c.,  478 

7.  See  Vendor  and  vendee. 
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IrAPSED  IrAND. 

See  Caveat,  Patent  No.  1,  and 
Warwick  &  uz.  &  al.  v.  Norvell, 

LAPSE  OF  TIME. 

See  Laches,  and 
Page  Ac,  V.  Booth  &c.t 

LARCENY. 


308 


161 


I.  Examination. 

1.  What  examination  will  support  indict- 
ment for  larceny  of  checks,  bank  notes,  and 
United  States  treasury  notes.  See  Examin- 
ing court  No.  2,  and 

Boyd  p.  Commonwealth,  691 

II.  Indictment. 

2.  Indictment    against  S.   S.   for    second 

offence  of  petit  larceny  alleges  former 
780      'conviction  and  punishment  of  S.  S. 

for  a  like  offence,  but  does  not  in  terms 
allege  that  the  court  in  which  the  first 
offence  was  tried  had  competent  authority  to 
try  the  same ;  nor  that  the  former  conviction 
remains  in  force ;  nor  that  such  conviction 
appears  by  the  record ;  nor  that  S.  S.  for- 
merly- convicted  is  the  same  person  who  is 
charged  with  the  subsequent  offence.  Ver- 
dict, guilty  :  heldf  none  of  the  omissions 
aforesaid  in  the  indictment  is  a  ground  for 
arresting  the  judgment. 

Stroup  V,  Commonwealth,  754 

3.  Indictment  for  larceny  of  checks,  bank 
notes,  and  United  States  treasury  notes. 

Boyd  V,  Commonwealth,  691 

III.   Verdict. 

4.  One  count  of  indictment  charges  petit 
larceny  in  the  usual  form  ;  another,  petit 
larceny  committed  after  party  had  been  con- 
victed of  a  like  offence :  verdict  finds  pris- 
oner guilty  on  both  counts,  and  fixes 
imprisonment  at  five  years  :  held,  no  objec- 
tion lies  to  the  verdict. 

Stroup  V,  Commonwealth,  754 

LEGACY  AND  LEGATEE. 
See  Trusts  and  trustees,  and  Will. 


LETTER  OF  ATTORNEY. 

See  Principal  and  agent,  and 
Hewes  v,  Doddridge  &c. , 

LIEN. 


143 


.1.  Lien  of  one  joint  purchaser  of  land, 
who  has  paid  more  than  his  share  of  the 
price,  on  the  interest  of  the  other.  See 
Joint  tenants  No.  1,  2,  and 

Cosby  V,  Lambert,  225 

2.  Who  is  not  a  vendor  entitled  to  lien  for 
purchase  money.  See  Vendor  and  vendee 
No.  1,  and 

Page  Ac.  V.  Booth  &c. ,  161 

3.  What  is  not  a  lis  pendens  affecting 
purchaser  from  absent  defendant.  See  Prin- 
cipal and  surety  No.  3,  and 

Stout  V,  Vause  &  others,  169 

LIMITATION  OF  SUITS. 
1.  Construction    of   clause    excepting   ac- 


counts between  merchant  and  merchant  out 
of  the  statute  of  limitations.  See  Mer- 
chants' accounts,  and 

Coalter  v.  Coalter,  79 

2.  Limitation  of  suit  by  one  partner 
against  another  for  account.  See  Partner- 
ship No.  6,  7,  and  S.  C,       79 

3.  The  statute  1  R.  C.  1819,  p.  489,  ch.  128, 
§  5,  declaring  that  where  execution  hath 
issued  and  no  return  is  made  thereon,  the 
party  in  whose  favour  the  same  was  issued 
may  obtain  other  executions  for  ten  yean 
from  the  date  of  the  judgment  and  not  after, 
does  not  bar  such  party  from  maintaining 
an  action  of  debt  on  the  judgment  after  tea 
years. 

Herrington  v.  Harkins's  adm'rs,         591 

4.  Where  an  action  of  debt  is  brought  on  a 
judgment  after  ten  years  from  the  date 
thereof,  and  the  defendant  wishes  to  avail 
himself  of  the  statute  of  limitations,  it  is 
necessary  that  be  should  do  so  by  plea.  A 
demurrer  to  the  declaration  is  not  the  proper 
mode  to  take  advantage  of  the  statute. 

8.  C,       591 

LIS  PENDENS. 

What  is  not  a  lis  pendens  affecting  par^ 
chaser  from  absent  defendant.  See  Princi- 
pal and  surety  No.  3,  and 

Stout  V.  Vause  and  others,  169 

LITERARY  FUND. 

After  the  decision  in  the  case  of  the  Liter- 
ary Fund  V,  Dawson  and  others,  10  Leigh 
147,  an  act  of  assembly  was  passed  the  inth 
of  March  1841,  empowering  the  president  and 
directors  of  the  literary  fund  to  receive  the 
estate  of  Martin  Dawson,  devised  by  the  I7th 
clause  of  his  will,  into  the  literary  fund, 
and  making  provision  for  managing  and  ad- 
ministering the  estate  when  so  received. 
Whereupon  the  said  president  and  directors 
filed  a  bill  against  the  executor  and  heirs  to 
recover  the  estate  devised  by  the  said  17th 
clause.  And  by  the  answer  of  the  executor 
and  the  demurrer  of  the  heirs,  the  objection 
was  taken  that  the  act  of  assembly  was 
passed  not  on  the  application  of  the  execu- 
tor, but  against  his  consent,  and  in  other 
respects,  as  well  as  in  this,  was  not  such  an 
act  as  the  testator  contemplated.  The  circait 
court  dismissed  the  bill.  But  on  an  appeal 
from  the  decree,  the  court  of  appeals  re- 
versed the  same,  and  remanded  the  cause  to 
the  circuit  court,  with  directions  to  over- 
rule the  demurrer  and  give  the  relief 
781      *80Ught  by  the  bill. 

Literary  fund  v.  Dawsons,  402 

LOTTERY. 

Constitutionality    and  construction  of  law 
affecting  lottery  privilege. 

On  the  30th  of  January  1829,  a  statute  is 
passed  appointing  commissioners  to  superin- 
tend the  raising  by  way  of  lottery  the  sum  of 
30,000  dollars,  to  be  paid  to  the  president  and 
directors  of  a  turnpike  company  for  the 
improvement  and  repair  of  their  road,  and 
authorizing  the  commissioners  to  contract 
with  some  proper  person  for  managing  aad 
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conductiiig  the  lottery.  The  turnpike  com- 
pany, relying  on  the  benefit  of  the  statute, 
contract  debts  for  the  erection  and  comple- 
tion of  their  road,  expecting  and  intending 
to  raise  money  for  the  payment  thereof  by  a 
lottery ;  such  debts  being  contracted  prior  to 
the  2oth  of  February  1834,  on  which  day  a 
statute  is  passed  enacting  that  it  shall  not  be 
lawful  to  draw  any  lottery  within  the  com- 
monwealth, or  to  sell  any  ticket  in  a  lottery 
to  be  drawn  therein,  after  the  1st  of  January 
1837,  but  providing  that  nothing  in  the  stat- 
ute contained  shall  interfere  with  contracts 
already  made  for  the  drawing  of  lotteries  to 
extend  beyond  the  1st  of  January  1837,  or 
with  contracts  to  be  thereafter  made,  under 
existing  laws,  for  the  drawing  of  lotteries 
not  to  extend  beyond  the  1st  of  January  1840. 
On  the  11th  of  March  1834,  a  statute  is  passed 
appointing  two  persons  commissioners,  in 
place  of  two  of  the  commissioners  appointed 
by  the  act  of  January  1829  (who  had  re- 
signed), to  carry  into  effect  the  last  men- 
tioned act.  No  contract  for  the  drawing  of 
the  lottery  is  made  by  the  commissioners 
until  the  l<^th  of  December  1839,  when  they 
make  a  contract  for  that  purpose  with  J.  P. 
who,  after  the  1st  of  January  1840,  sells  a 
ticket  in  the  lottery,  which  is  proposed  to  be 
drawn  within  the  commonwealth.  On  pre- 
sentment against  J.  P.  for  selling  the  ticket, 
held,  1.  The  act  of  February  1834  did  not 
impair  the  obligation  of  any  contract,  ex- 
pressly or  impliedly  made  by  the  common- 
wealth with  the  turnpike  company,  nor 
contravene  any  right  of  private  property 
vested  in  the  company.  2.  The  act  of  March 
1834,  appointing  new  commissioners,  had  not 
the  effect  of  exempting  the  lottery  authorized 
by  the  act  of  January  1829,  from  the  opera- 
tion of  the  act  of  February  1834. 

Phalen  v.  Commonwealth,  713 

LUNACY. 

Mode  of  proceeding  where  lunacy  of  defend- 
ant in  chancery  is  suggested. 

In  a  suit  in  equity  to  foreclose  a  mortgage, 
after  the  defendant  has  answered,  an  account 
been  taken  before  a  commissioner,  and  a 
decree  of  foreclosure  made,  the  sons  of  the 
defendant  file  a  petition,  suggesting  that  the 
defendant  is,  and  was  at  the  time  of  the  mort- 
gage, a  lunatic  ;  and  they  exhibit  some  affi- 
davits in  support  of  the  suggestion.  The 
circuit  court  thereupon  appoints  the  petition- 
ers guardians  ad  litem  to  the  defendant,  sus- 
pends the  decree  of  foreclosure,  and  (the 
petition  being  traversed)  directs  an  issue  to 
try  the  validity  of  the  mortgage.  After- 
wards, considering  it  improper  that  there 
should  be  an  enquiry  as  to  the  validity  of  the 
mortgage  until  the  fact  of  lunacy  at  the  time 
of  the  suggestion  is  first  established,  the 
court  sets  aside  the  order  directin/s:  the  issue, 
leaves  those  interested  to  furnish  proof  of 
the  fact  of  lunacy  by  procuring  the  appoint- 
ment of  a  committee  by  the  county  court, 
and  declares  that  if  this  be  not  done  in  a 
reasonable  time,  it  will  rescind  the  order  sus- 
pending the  decree.  The  court  waits  18 
months,  and  then  (no  such  step  having  been 
taken)   allows  the  decree  of  foreclosure  to 


operate,  and  orders  the  parties  who  filed  the 
petition  to  pay  the  costs  incurred  in  conse- 
quence thereof.  Whereupon  those  parties/a« 
well  as  the  original  defendant,  appeal :  held, 
1.  That  on  the  petition  and  the  traverse 
thereof,  the  circuit  court  should  have  insti- 
tuted an  enquiry  as  to  the  state  of  the  defend- 
ant's mind  at  that  time,  and  ascertained 
whether  it  was  such  as  to  require  for  him  the 
protection  of  a  guardian  ad  litem.  2.  That 
the  court  erred,  when,  without  making  this 
enquiry,  it  appointed  guardians  ad  litem,  and 
directed  an  issue  to  ascertain  whether  the 

defendant  was  of  unsound  mind  when 
782      he  made  the  mortgage.    *3.  That  the 

order  directing  the  issue  was  prop- 
erly set  aside,  to  correct  the  error  in  snaking 
it.  4.  That,  for  the  purpose  of  ascer- 
taining whether  there  was  such  incapac- 
ity as  made  it  proper  to  appoint  a  guardian 
ad  litem,  the  court  might  have  taken  such 
a  course  as  is  resorted  to  in  England  in 
like  cases;  that  is  to  say,  it  might  have 
referred  the  matter  to  a  master,  for  him  to 
report,  on  a  personal  examination  of  the 
party,  aided  (if  need  were)  on  such  examina- 
tion, by  physicians.  5.  (Allen,  J.,  dissent- 
ing,) That,  under  the  circumstances  of  the 
case,  the  appellate  court  ought  to  consider 
that  which  was  done  in  the  circuit  court,  as 
equivalent  to  an  enquiry  t)efore  the  master, 
and  a  report  by  him  against  the  suggestion. 
And  6.  that  the  parties  who  filed  the  petition 
were  not  interested  as  parties  in  the  original 
suit,  and  can  only  claim  to  be  injured  by  the 
decree  for  costs,  the  appellate  court  must  dis- 
miss the  appeal  from  such  decree  for  costs, 
as  a  matter  of  which  it  has  not  jurisdiction. 
Campbells  v.  Bowen's  adm'rs  &c.,        241 

MERCHANTS'  ACCOUNTS. 

Construction  of  exception  in  statute  of 

limitations. 

1.  Question  whether  the  exception  made 
by  the  statute  of  limitations,  of  accounts 
which  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  prevents 
the  statute  from  barring  an  action  upon  such 
accounts,  when  there  has  been  a  cessation  of 
dealings  between  the  parties  for  five  years. 
Per  Stanard  and  Allen,  J.,  the  statute  is  no 
bar  in  such  a  case.  Accord.  Mandeville  &c. 
V.  Wilson,  5  Cranch  15,  and  Robinson  v. 
Alexander,  8  Bligh  352. 

Coalter  v,  Coalter,  79 

2.  Question  whether  persons  engaged  as 
partners  in  the  business  of  farming,  distil- 
ling, and  purchasing  and  selling  cattle,  can 
properly  be  considered  merchants  within  the 
meaning  of  the  said  exception.  It  seems, 
from  opinions  of  Stanard  and  Allen,  J.,  they 
cannot  be  so  considered.  Accord.  I^ansdale 
V,  Brashear,  3  Monroe  330,  and  Forbes  v, 
Skelton,  8  Simons  335,  11  Cond.  Eng.  Ch. 
Rep.  466. 

Coalter  v,  Coalter,  79 

MILLS. 

I.  What  communication  with  jury  of  inquest 
is  no  ground  to  set  aside  inquisition. 

1.  The  jury  impanelled  under  a  writ  of  ad 
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quod  damnum  awarded  on  an  application  for 
leave  to  build  a  mill,  having*  found  difficulty 
in  agreeing*  upon  the  damages  to  be  assessed 
for  the  overflowing  of  certain  land,  it  is 
announced  by  the  sheriff  that  they  are  not 
likely  to  agree  in  a  verdict ;  whereupon  the 
applicant  requests  that  the  jury  will  make 
another  effort  to  come  to  an  agreement,  say- 
ing that  the  business  is  a  tedious  and  trouble- 
some one,  and  he  is  willing  to  pay  whatever 
damages  they  may  think  reasonable.  A 
juror  then  states,  that  the  other  jurors  wish 
to  assess  an  amount  of  damages  which  he 
himself  thinks  too  large,  and  that  he  is  un- 
willing to  concur  with  them,  unless  the  appli- 
cant  will  consent  to  pay  the  damages ;  and 
he  puts  the  question  to  the  applicant,  whether 
he  is  willing  to  pay  the  amount  (naming  it) 
which  the  other  jurors  have  fixed  upon?  The 
applicant  replies  that  he  is  ;  and  this  juror 
thereupon  concurring  with  the  others,  the 
inquisition  is  completed.  The  communica- 
tions aforesaid  take  place  openly,  before  the 
sheriff  and  all  the  jurors,  as  well  as  other 
persons  assembled  ;  though  the  owner  of  the 
land  to  be  overflowed  is  not  present  at  the 
taking  of  the  inquisition  :  held,  this  is  not 
such  an  interference  of  the  applicant  with 
the  jury,  as  to  make  it  proper  to  set  aside  the 
inquisition. 

Hunter  v.  Matthews,  468 

II.  What  judgment  granting  leave  to   build 

mill  is  valid. 

2.  A  judgment  granting  leave  to  the  pro- 
prietor of  the  lands  on  both  sides  of  a  stream 
to  erect  thereon  a  mill  and  dam,  is  valid  and 
sufficient,  though  the  record  does  not  set  forth 
to  whom  the  bed  of  the  stream  belongs,  and 
though  the  owner  of  the  land  which  the 
inquisition  finds  will  be  overflowed  had  no 
notice  of  the  time  of  making  the  application 
for  the  writ  of  ad  quod  damnum,  or  of  the 
time  of  executing  the  same. 

Hunter  v,  Matthews,  468 

783      *XII.  What  judgment  granting  leave  to 
build  mill  is  erroneous. 

3.  Where,  upon  an  application  to  a  county 
court  for  leave  to  erect  a  mill  and  dam,  the 
inquisition  finds  that  a  certain  quantity  of 
land  not  belonging  to  the  applicant  will  be 
overflowed,  and  assesses  damages  to  the  pro- 
prietor, it  is  erroneous  for  the  judgment 
granting  leave  to  erect  the  mill  and  dam,  to 
provide,  that  upon  the  payment  of  the  dam- 
ages so  assessed,  the  land  overflowed  shall 
become  vested  in  the  applicant  in  fee  simple; 
and  upon  appeal  to  the  circuit  court  by  the 
proprietor  of  the  land,  that  court  must  re- 
verse the  judgment  with  costs,  though  the 
appellee  himself  suggest  the  error  and  move 
that  it  be  corrected. 

Hunter  v,  Matthews,  468 

MISDEMEANOUR. 

Concerning  affirmance  of  judgment  impos- 
ing a  fine,  see  Fine,  and 

Abrahams  v.  Commonwealth,         676,  7 

MISJOINDER. 

1.  Where  one  of  the  counts  in  a  declara- 
tion is  in  case  for  a  tort,  and  another  in 


assumpsit,  a  general  demurrer  to  the  declara- 
tion for  such  misjoinder  oug^ht  to  besot- 
tained. 

Creel  v.  Brown,  26S 

2.  What  objection  for  misjoinder  of  plain- 
tiffs in  bill  contesting  validity  of  wiU  U 
unavailable.     See  Will  No.  2,  and 

Malone's  adm'r  &  al.  v,  Hobbs  Sl  al.,    346 

MISTAKE. 

I.  Correction  of  mistake  in  conveyance. 

1.  Sale  is  made  of  land  embraced  by  a  deedj 
under  which  the  vendor  claims,  but  by  vojsr] 
take  the  conveyance  from  the  vendor  em- 
braces some  land  not  conveyed  by  that  deed,' 
and  omits  some  comprised  in  it.  On  a  bill  I 
by  the  vendee  against  the  administrator  andj 
heirs  of  the  vendor,  held,  equity  will  cor- 
rect the  mistake,  by  directing  a  conveyance' 
from  the  heirs  of  the  vendor  according  to i 
the  calls  of  the  deed  under  which  the  vendor { 
claimed. 

Blessing's  adm'rs  v,  Beatty,  2S7 

II.  Compensation  for  excess  or  deficiency. 

2.  Concerning  compensation  for  excess  or 
deficiency  in  estimated  quantity  of  land  sold, 
see  Vendor  and  vendee  No.  8,  9,  10,  11, 12, 13, 
and 

Blessing's  adm*rs  v.  Beatty,  287 

Crawford  &  al.  v.  M'Daniel,  448,9 

MONEY. 

1.  Election  to  take  money  directed  to  be 
laid  out  in  land.  See  Trusts  and  trustees  No. 
2,  and 

Ashby  V.  Smith  &  wife,  55, 6 

2.  Widow's  interest  in  money  received  un- 
der treaty  of  Ghent  as  indemnity  for 
deported  slaves  of  decedent.  See  Slaves  &c 
No.  1,  and 

Foushee  v,  Blackwell  &  wife,  488 

MORTGAGES  AND  TRUSTS. 
I.  What  shall  be  deemed  a  mortgage. 

1.  Where  a  deed  for  land  is  at>solnte  on  its 
face,  and,  at  the  time  it  is  made,  a  written 
agreement  is  entered  into  by  the  parties, 
shewing  that  the  object  of  the  deed  is  to  se- 
cure to  the  grantee  money,  and  indemnifj 
him  against  liabilities,  such  deed  is  only  a 
mortgage,  and  the  right  of  redemption  by 
the  mortgagor  is  incident  to  it. 

Breckenridge  v.  Auld&c,  148 

II.  Decree  for  sale. 

2.  The  opinion  of  the  supreme  court  of  the 
United  States  in  Ray  v,  Lfaw,  3  Cranch  179, 
that  a  decree  for  a  sale  under  a  mortgage  is 
a  final  decree,  disapproved. 

Cocke's  adm'r  v.  Gilpin,  20 

III.  Controversy  between  claimants  under 
successive  deeds  of  trust. 

3.  On  the  25th  of  August  1827,  a  deed  of 
trust  was  made  to  four  trustees  of  the  sec- 
ond part,  for  the  benefit  of  certain  cestais 
que  trust  of  the  third  part,  conveying  land 
slaves  and  personal  property,  and  alsoi 
growing  crop  of  tobacco  and  com,  subject  to 
such  disposition  as  the  trustees  might  find  it 
necessary  to  make  of  the  crop  for  the  pay- 
ment of  any   money  due  from  the  grantor 
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(who  was  an  attorney  at  law)  to  his  clients. 
The  deed  was  only  executed  by  the  grantor, 
and  Dpon  his  acknowledgment  was  admitted 
to  record.  Two  of  the  trustees  expressly  de- 
clined to  act.  On  the  26th  of  November 
1827,  another  deed  was  made  by  the  same 
grantor  to  the  two  other  trustees,  conveying 

all  the  slaves  mentioned  in  the  deed  of 
784     August  1827,  as  well  as  some  *others, 

and  also  the  crop  of  tobacco,  to  secure 
to  a  party  money  advanced  by  him  to  pay  off 
executions  which  had  been  levied  upon  the 
■lave  property  mentioned  in  the  first  deed, 
one  of  which  executions  was  for  a  debt  due 
to  a  client,  of  greater  amount  than  the  value 
of  the  tobacco  crop.  The  proceeds  of  the 
property  conveyed  by  this  deed  are  applied 
according  to  its  provisions.  It  does  not  ap- 
pear that  the  deed  of  August  1827  was  made 
on  previous  consultation  with,  or  received 
the  subsequent  ratification  of,  the  creditors 
or  trustees  named  therein,  or  that  any  claim 
was  asserted  under  it  until  October  1832; 
when  a  bill  is  filed  by  a  party  not  named  in 
that  deed,  and,  for  aught  that  appears,  not 
known  until  then  as  one  embraced  by  the 
description  of  client  creditor,  asking  a  de- 
cree against  the  cestui  que  trust  in  the  deed 
of  November  1827  for  the  value  of  the  to- 
bacco crop :  held  that  the  plaintiff  has  no 
title  to  the  relief  sought.  Per  Stanard,  J. 
The  deed  of  August  1827,  being,  when  the 
deed  of  November  1827  was  made,  without 
the  sanction  of  assent  or  ratification,  could 
not  in  that  predicament  be  any  shield  of  the 
property  against  the  levy  of  executions  of 
creditors,  nor  any  effectual  impediment  to 
the  bona  fide  conveyance  of  the  property  by 
the  grantor  for  valuable  consideration. 

Spencer  v.  Ford,  648 

MULTIPLICITY  OF  SUITS. 

When  defendant  at  law  may  have  relief  in 
equity  without  being  compelled  to  confess 
judgment.    See  Election  No.  3,  and 

Warwick  &  ux.  &  al.  v.  Norvell,  308 


MURDER. 
See  Heath  v»  Commonwealth, 


735.6 


MUTUAL  ASSURANCE   SOCIETY, 

1.  According  to  the  original  plan  of  the 
mutual  assurance  society,  as  developed  by 
the  acts  of  1794  and  1795,  none  but  an  unin- 
cumbered fee  simple  estate  was  insurable ; 
the  insurance  of  mortgaged  property  was 
not  thereby  contemplated. 

Ingrams  v.  Mutual  assurance  society,  661 

2.  In  1796,  declarations  were  made  for  as- 
sorance  in  the  mutual  assurance  society. 
In  1798,  the  party  who  declared  for  assurance 
died.  And  in  1821,  a  bill  was  filed  by  the 
•ociety  against  his  widow  and  heir,  to  sub- 
ject the  property  insured  to  sale  for  the  pay- 
ment of  certain  quotas,  which  had  been 
required  in  1805  and  1809,  and  succeeding 
years  down  to  1820,  inclusive.  It  appearing 
that  at  the  time  of  the  insurance  the  property 
vu  under  mortg'age,  and  the  lapse  of  time 
hetng  also  relied  on,  decreed  that  the  bill  be 
dismissed.  S.  C,        661 


NEW  TRIAL. 
L  Venire  de  novo. 

1.  When  venire  de  novo  in  ejectment  is 
unnecessary.     See  Special  verdict,  and 

Hutchison  &  al.  v.  Kelley,  124 

II.  New  trial  in  felony  for  misconduct  of 

jurors. 

2.  Pending  a  trial  for  felony  and  before 
the  testimony  is  closed,  five  of  the  jury 
having  received  permission  to  retire  from 
the  courtroom  accompanied  by  the  sheriff, 
another  juror  thereupon  leaves  the  jury  box 
without  the  knowledge  of  the  court,  passes 
out  of  the  courthouse  throug'h  a  crowd  of 
persons  collected  about  the  door,  and  re- 
mains absent  a  few  minutes,  after  which  he 
returns  into  court ;  having  (as  he  deposes) 
held  no  communication  whatever  with  any 
person  during  his  absence  ;  but  not  having 
been,  during  that  period,  in  charge  of  the 
sheriff,  or  even  seen  by  him.  The  trial  pro- 
ceeds and  the  prisoner  is  convicted :  held^ 
such  separation  of  the  juror  from  his  fel- 
lows is  sufficient  cause  for  setting  aside  the 
verdict. 

Overbee  v.  Commonwealth,  756 

3.  After  a  verdict  of  conviction  for  mur- 
der in  the  first  degree,  prisoner  adduces  tes- 
timony that  two  of  the  jurors  who  tried  the 
case,  and  who  on  the  voir  dire  declared  that 
they  had  not  formed  or  expressed  any  opin- 
ion as  to  the  guilt  or  innocence  of  the  pris- 
oner, had  in  fact,  previous  to  the  trial, 
expressed  decided  opinions  that  the  prisoner 
was  guilty  and  ought  to  be  hung  ;  of  which 
circumstance  prisoner  alleges  he  had  no 
knowledge  until  since  the  verdict  was  ren- 
dered :  and  on  this  ground  he  moves  to  set 

aside  the  verdict :  held,  1.  Such  enquiry 
785  *was  open,  and  the  evidence  admissi- 
ble, for  the  purpose  of  shewing  per- 
jury and  corruption  in  the  jurors.  But, 
2.  It  belonged  exclusively  to  the  judge  who 
presided  at  the  trial,  to  weigh  the  conflicting 
credibility  of  the  witnesses  adduced  by  the 
prisoner  and  of  the  jurors,  and  to  decide 
whether,  in  justice  to  the  prisoner,  and 
upon  all  the  circumstances  of  the  case,  a 
new  trial  ought  or  ought  not  to  be  awarded. 
Heath  v.  Commonwealth,  735, 6 

NEXT  FRIEND. 

Recovery  of  costs  against  feme  covert  and 
her  next  friend.  See  Feme  covert  No.  2, 
and 

Spencer  v.  Ford,  649 

NON  COMPOS  MENTIS. 

Mode  of  proceeding  where  lunacy  of 
defendant  in  chancery  is  suggested.  See 
Lunacy,  and 

Campbells  v,  Bowen's  adm'rs  &c.,      241 

NOTICE. 

1.  What  notice  of  dissolution  of  partner- 
ship is  sufficient.  See  Partnership  No.  5, 
and 

Chapman  &c.  v.  Wilson  Sc  co.,  269 

2.  Effect  of  notice  to  purchaser,  of  a 
voluntary  settlement  made  by  his  vendor. 
See  Fraud  No.  7,  and 

Bank  of  Alexandria  v»  Patton  &c. ,       500 
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quod  damnum  awarded  on  an  application  for 
leave  to  build  a  mill,  having  found  difficulty 
in  agreeing  upon  the  damages  to  be  assessed 
for  the  overflowing  of  certain  land,  it  is 
announced  by  the  sheri£f  that  they  are  not 
likely  to  agree  in  a  verdict ;  whereupon  the 
applicant  requests  that  the  jury  will  make 
another  e£fort  to  come  to  an  agreement,  say- 
ing that  the  business  is  a  tedious  and  trouble- 
some one,  and  he  is  willing  to  pay  whatever 
damages  they  may  think  reasonable.  A 
juror  then  states,  that  the  other  jurors  wish 
to  assess  an  amount  of  damages  which  he 
himself  thinks  too  large,  and  that  he  is  un- 
willing to  concur  with  them,  unless  the  appli- 
cant will  consent  to  pay  the  damages ;  and 
he  puts  the  question  to  the  applicant,  whether 
he  is  willing  to  pay  the  amount  (naming  it) 
which  the  other  jurors  have  fixed  upon?  The 
applicant  replies  that  he  is  ;  and  this  juror 
thereupon  concurring  with  the  others,  the 
inquisition  is  completed.  The  communica- 
tions aforesaid  take  place  openly,  before  the 
sheriff  and  all  the  jurors,  as  well  as  other 
persons  assembled  ;  though  the  owner  of  the 
land  to  be  overflowed  is  not  present  at  the 
taking  of  the  inquisition  :  held^  this  is  not 
such  an  interference  of  the  applicant  with 
the  jury,  as  to  make  it  proper  to  set  aside  the 
inquisition. 

Hunter  v,  Matthews,  468 

II.  What  judgment  granting  leave  to   build 

mill  is  valid. 

2.  A  judgment  granting  leave  to  the  pro- 
prietor of  the  lands  on  both  sides  of  a  stream 
to  erect  thereon  a  mill  and  dam,  is  valid  and 
sufficient,  though  the  record  does  not  set  forth 
to  whom  the  bed  of  the  stream  belongs,  and 
though  the  owner  of  the  land  which  the 
inquisition  finds  will  be  overflowed  had  no 
notice  of  the  time  of  making  the  application 
for  the  writ  of  ad  quod  damnum,  or  of  the 
time  of  executing  the  same. 

Hunter  z/.  Matthews,  468 

783      *III.  What  judgment  granting  leave  to 
build  mill  is  erroneous. 

3.  Where,  upon  an  application  to  a  county 
court  for  leave  to  erect  a  mill  and  dam,  the 
inquisition  finds  that  a  certain  quantity  of 
land  not  belonging  to  the  applicant  will  be 
overflowed,  and  assesses  damages  to  the  pro- 
prietor, it  is  erroneous  for  the  judgment 
granting  leave  to  erect  the  mill  and  dam,  to 
provide,  that  upon  the  payment  of  the  dam- 
ages so  assessed,  the  land  overflowed  shall 
become  vested  in  the  applicant  in  fee  simple ; 
and  upon  appeal  to  the  circuit  court  by  the 
proprietor  of  the  land,  that  court  must  re- 
verse the  judgment  with  costs,  though  the 
appellee  himself  suggest  the  error  and  move 
that  it  be  corrected. 

Hunter  v.  Matthews,  468 

MISDEMEANOUR. 

Concerning  affirmance  of  judgment  impos- 
ing a  fine,  see  Fine,  and 

Abrahams  v.  Commonwealth,         676,  7 

MISJOINDER. 

1.  Where  one  of  the  counts  in  a  declara- 
tion  is  in  case  for  a  tort,  and  another  in 


assumpsit,  a  general  demurrer  to  thedeclara- 
tion  for  such  misjoinder  ought  to  be  sus- 
tained. 

Creel  v.  Brown,  265 

2.  What  objection  for  misjoinder  of  plain- 
tiffs in  bill  contesting  validity  of  wiU  ti 
unavailable.     See  Will  No.  2,  and 

Malone's  adm'r  &  al.  v,  Hobbs  &  al.,    346  ] 

MISTAKE.  I 

I.  Correction  of  mistake  in  conveyance. 

1.  Sale  is  made  of  land  embraced  by  a  deed 
under  which  the  vendor  claims,  but  by  nus- 
take  the  conveyance  from  the  vendor  em- 
braces some  land  not  conveyed  by  that  deed, 
and  omits  some  comprised  in  it.  On  a  bill  ; 
by  the  vendee  against  the  administrator  and 
heirs  of  the  vendor,  held^  equity  will  cor- 
rect the  mistake,  by  directing  a  conveyance 
from  the  heirs  of  the  vendor  according  to 
the  calls  of  the  deed  under  which  the  vendor 
claimed. 

Blessing's  adm'rs  v,  Beatty,  287 

II.  Compensation  for  excess  or  deficiency. 

2.  Concerning  compensation  for  excess  or 
deficiency  in  estimated  quantity  of  land  sold, 
see  Vendor  and  vendee  No.  8,  9,  10, 11, 12, 13, 
and 

Blessing's  adm'rs  v,  Beatty,  287 

Crawford  &  al.  ».  M'Daniel,  448,9 

MONEY. 

1.  Election  to  take  money  directed  to  be 
laid  out  in  land.  See  Trusts  and  trustees  Ko. 
2,  and 

Asbby  V,  Smith  &  wife,  55, 6 

2.  Widow's  interest  in  money  received  tm- 
der  treaty  of  Ghent  as  indemnity  for 
deported  slaves  of  decedent.  See  Slaves  &c 
No.  1,  and 

Foushee  v,  Blackwell  &  wife,  488 

MORTGAGES  AND  TRUSTS. 
I.  What  shall  be  deemed  a  mortgage. 

1.  Where  a  deed  for  land  is  absolute  on  its 
face,  and,  at  the  time  it  is  made,  a  written 
agreement  is  entered  into  by  tlie  parties, 
shewing  that  the  object  of  the  deed  is  to  se- 
cure to  the  grantee  money,  and  indemnifj 
him  against  liabilities,  such  deed  is  only  a 
mortgage,  and  the  right  of  redemption  bj 
the  mortgagor  is  incident  to  it. 

Breckenridge  v.  Auld&c,  148 

II.  Decree  for  sale. 

2.  The  opinion  of  the  supreme  court  of  tbe 
United  States  in  Ray  v.  Law,  3  Cranch  179, 
that  a  decree  for  a  sale  under  a  mortgage  is 
a  final  decree,  disapproved. 

Cocke's  adm'r  v.  Gilpin,  20 

III.  Controversy  between  claimants  nnder 
successive  deeds  of  trust. 

3.  On  the  25th  of  August  1827,  a  deed  of 
trust  was  made  to  four  trustees  of  the  sec- 
ond part,  for  the  benefit  of  certain  cestnis 
que  trust  of  the  third  part,  conveying  land 
slaves  and  personal  property,  and  also  a 
growing  crop  of  tobacco  and  com,  subject  to 
such  disposition  as  the  trustees  might  find  it 
necessary  to  make  of  the  crop  for  the  pay- 
ment of  any  money  due  from  the  grantor 
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^    (who  was  an  attorney  at  law)  to  his  clients. 

I  The  deed  was  only  executed  by  the  g^ntor, 
and  ttpon  his  acknowledgment  was  admitted 
to  record.  Two  of  the  trustees  expressly  de- 
clined to  act.  On  the  26th  of  November 
1827,  another  deed  was  made  by  the  same 
grantor  to  the  two  other  trustees,  conveying 
all  the  slaves  mentioned  in  the  deed  of 
784  August  1827,  as  well  as  some  *others, 
and  also  the  crop  of  tobacco,  to  secure 
to  a  party  money  advanced  by  him  to  pay  off 
executions  which  had  been  levied  upon  the 
■lave  property  mentioned  in  the  first  deed, 
one  of  which  executions  was  for  a  debt  due 
to  a  client,  of  greater  amount  than  the  value 
of  the  tobacco  crop.  The  proceeds  of  the 
property  conveyed  by  this  deed  are  applied 
according  to  its  provisions.  It  does  not  ap- 
pear that  the  deed  of  August  1827  was  made 
on  previous  consultation  with,  or  received 
the  subsequent  ratification  of,  the  creditors 
or  trustees  named  therein,  or  that  any  claim 
was  asserted  under  it  until  October  1832; 
when  a  bill  is  filed  by  a  party  not  named  in 
that  deed,  and,  for  aught  that  appears,  not 
known  until  then  as  one  embraced  by  the 
description  of  client  creditor,  asking  a  de- 
cree against  the  cestui  que  trust  in  the  deed 
of  November  1827  for  the  value  of  the  to- 
l>acco  crop :  held  that  the  plaintiff  has  no 
title  to  the  relief  sought.  Per  Stanard,  J. 
The  deed  of  August  1827,  being,  when  the 
deed  of  November  1827  was  made,  without 
the  sanction  of  assent  or  ratification,  could 
not  in  that  predicament  be  any  shield  of  the 
property  against  the  levy  of  executions  of 
creditors,  nor  any  effectual  impediment  to 
the  bona  fide  conveyance  of  the  property  by 
the  grantor  for  valuable  consideration. 

Spencer  v.  Ford,  648 

MULTIPLICITY  OT  SUITS. 

When  defendant  at  law  may  have  relief  in 
equity  without  being  compelled  to  confess 
judgment.     See  Election  No.  3,  and 

Warwick  Sl  ux.  &  al^  v,  Norvell,  308 

MURDER. 
See  Heath  v.  Commonwealth,  735,  6 

MUTUAL  ASSURANCE   SOCIETY. 

1.  According  to  the  original  plan  of  the 
mutual  assurance  society,  as  developed  by 
the  acts  of  1794  and  1795,  none  but  an  unin- 
cumbered fee  simple  estate  was  insurable  ; 
the  insurance  of  mortgaged  property  was 
not  thereby  contemplated. 

Ingrams  v»  Mutual  assurance  society,  661 

2.  In  1796,  declarations  were  made  for  as- 
surance in  the  mutual  assurance  society. 
In  1798,  the  party  who  declared  for  assurance 
died.  And  in  1821,  a  bill  was  filed  by  the 
society  against  his  widow  and  heir,  to  sub- 
ject the  property  insured  to  sale  for  the  pay- 
ment of  certain  quotas,  which  had  been 
required  in  1805  and  1809,  and  succeeding 
years  down  to  1820,  inclusive.  It  appearing 
that  at  the  time  of  the  insurance  the  property 
was  under  mortgage,  and  the  lapse  of  time 
being  also  relied  on,  decreed  that  the  bill  be 
dismissed.  S.  C,        661 


NEW  TRIAL. 
I.  Venire  de  novo. 


1.  When  venire  de  novo  in  ejectment  is 
unnecessary.     See  Special  verdict,  and 

Hutchison  &  al.  v,  Kelley,  124 

II.  New  trial  in  felony  for  misconduct  of 

jurors. 

2.  Pending  a  trial  for  felony  and  before 
the  testimony  is  closed,  five  of  the  jury 
having  received  permission  to  retire  from 
the  courtroom  accompanied  by  the  sheriff, 
another  juror  thereupon  leaves  the  jury  box 
without  the  knowledge  of  the  court,  passes 
out  of  the  courthouse  through  a  crowd  of 
persons  collected  about  the  door,  and  re- 
mains absent  a  few  minutes,  after  which  he 
returns  into  court ;  having  (as  he  deposes) 
held  no  communication  whatever  with  any 
person  during  his  absence  ;  but  not  having 
been,  during  that  period,  in  charge  of  the 
sheriff,  or  even  seen  by  him.  The  trial  pro- 
ceeds and  the  prisoner  is  convicted :  held^ 
such  separation  of  the  juror  from  his  fel- 
lows is  sufficient  cause  for  setting  aside  the 
verdict. 

Overl)ee  v.  Commonwealth,  756 

3.  After  a  verdict  of  conviction  for  mur- 
der in  the  first  degree,  prisoner  adduces  tes- 
timony that  two  of  the  jurors  who  tried  the 
case,  and  who  on  the  voir  dire  declared  that 
they  had  not  formed  or  expressed  any  opin- 
ion as  to  the  guilt  or  innocence  of  the  pris- 
oner, had  in  fact,  previous  to  the  trial, 
expressed  decided  opinions  that  the  prisoner 
was  guilty  and  ought  to  be  hung  ;  of  which 
circumstance  prisoner  alleges  he  had  no 
knowledge  until  since  the  verdict  was  ren- 
dered :  and  on  this  ground  he  moves  to  set 

aside  the  verdict :  held^  1.  Such  enquiry 
785  *  was  open,  and  the  evidence  admissi- 
ble, for  the  purpose  of  shewing  per- 
jury and  corruption  in  the  jurors.  But, 
2.  It  belonged  exclusively  to  the  judge  who 
presided  at  the  trial,  to  weigh  the  conflicting 
credibility  of  the  witnesses  adduced  by  the 
prisoner  and  of  the  jurors,  and  to  decide 
whether,  in  justice  to  the  prisoner,  and 
upon  all  the  circumstances  of  the  case,  a 
new  trial  ought  or  ought  not  to  be  awarded. 
Heath  v.  Commonwealth,  735, 6 

NEXT  FRIEND. 

Recovery  of  costs  against  feme  covert  and 
her  next  friend.  See  Feme  covert  No.  2, 
and 

Spencer  v.  Ford,  649 

NON  COMPOS  MENTIS. 

Mode  of  proceeding  where  lunacy  of 
defendant  in  chancery  is  suggested.  See 
Lunacy,  and 

Campbells  v.  Bowen's  adm'rs  &c.,      241 

NOTICE. 

1.  What  notice  of  dissolution  of  partner- 
ship is  sufficient.  See  Partnership  No.  5, 
and 

Chapman  &c.  v.  Wilson  A  co.,  269 

2.  Effect  of  notice  to  purchaser,  of  a 
voluntary  settlement  made  by  his  vendor. 
See  Fraud  No.  7,  and 

Bank  of  Alexandria  v*  Patton  &c. ,       500 
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3.  What  assignee  of  bond  for  purchase 
money  must  prove  that  the  assig'nment  was 
for  value.     See  Assignment  No.  4,  and 

Breckeuridge  v,  Auld  &c.,  148 

4.  What  is  not  a  lis  pendens  affecting 
purchaser  from  defendant.  See  Principal 
and  surety  No.  3,  and 

Stout  V.  Vause  and  others,  169 

5.  Concerning  notice  to  master,  of  proceed- 
ing for  suffering  slaves  to  go  at  large,  see 
Slaves  &c.  No.  7,  9,  and 

Abrahams  v.  Commonwealth,  676 

NUISANCE. 

Prosecution  for  building  fence  across  a 
road.     See  Roads  No.  3,  4,  5,  and 

M'Clintic  v.  Commonwealth,  727 

ONUS  PROBANDI. 

What  assignee  of  bond  for  purchase 
money  must  prove  that  the  assignment  was 
for  value.     See  Assignment  No.  4,  and 

Breckenridge  v,  Auld  &c.,  148 

OYER. 

Effect  of  oyer  of  specialty  pleaded,  in 
curing  defect  in  the  plea.  See  Escape  No. 
2,  and 

Vanmeter  &  al.  v,  Giles  governor,  328,  9 

PARDON. 

That  no  title  to  pardon  is  acquired  by  a 
particeps  criminis  testifying  for  the  com- 
monwealth on  the  trial  of  his  associate,  see 
Accomplice,  and 

Commonwealth  v.  Dabney,  6% 

PARENT  AND  CHILD. 

Construction  of  devise  for  benefit  of 
testator's  daughter  and  her  children.  See 
Will  No.  7,  and 

Stinson  ex'or  Ac.  v.  Day  &  wife,  435 

PARTICEPS  CRIMINIS. 


See  Accomplice,  and 
Commonwealth  v,  Dabney, 

PARTIES  TO  SUITS. 


696 


1.  When  husband  is  not  a  necessary  party 
to  suit  by  wife.  See  Husband  and  wife  No. 
1,  and 

Spencer  v.  Ford,  648,  9 

2.  Parties  to  suit  by  surviving  vendee  of 
land  to  recover  for  deficiency.  See  Vendor 
and  vendee  No.  13,  and 

Crawford  &  al.  v,  M'Daniel,  449 

3.  What  objection  for  misjoinder  of  plain- 
tiffs in  bill  contesting  validity  of  will  is  not 
available.     See  Will  No.  2,  and 

Malone's  adm'r  &  al.  v.  Hobbs  &  al.,  346 

4.  See  Appellate  jurisdiction  No.  7,  and 
Cocke's  adm'r  v,  Gilpin,  21 


PARTITION. 

See  Joint  tenants  No.  2,  and 
Cosby  V,  Lambert, 

PARTNERSHIP. 


225 


I.  Competency   of  evidence  on  issue  as  to 
existence  of  partnership. 

1.  In   assumpsit  against  S.   B.    &    C.   as 


partners  under  the  firm  of  S.  &  Co.  for 
786      goods  sold,  the  question  being  *  whether 

B.  and  C.  were  partners  of  S.  by  whom 
the  goods  were  purchased,  and  B.  and  C. 
appearing  to  have  had  a  storehouse  in 
another  town,  a  witness  was  asked  whether 
he  saw  boxes  of  goods  marked  S.  A  Co.  at 
the  storehouse  of  B.  and  C.  The  defendants 
objected  to  the  question,  but  the  circuit 
court  permitted  it  to  he  answered,  and  the 
defendants  excepted  :  held,  the  evidence  had 
a  connexion,  though  very  slight,  with  the 
matter  in  controversy,  and  though  it  might 
have  been  of  very  little  weight,  it  was  not 
error  to  permit  it  to  go  to  the  jury  as  a  link 
in  the  chain  of  circumstances. 

Chapman  &c.  v,  Wilson  A  co.,  267 

2.  A  second  bill  of  exceptions  stated  that 
the  defendants  asked  a  witness,  whether  he 
was  present  at  a  settlement  made  l>etween  S. 
B.  and  C.  of  their  accounts  relative  to  their 
mercantile  transactions,  after  goods  had 
been  furnished  the  first  by  the  last  two? 
whether  he  knew  for  what  certain  bonds 
then  executed  by  S.  to  B.  and  C.  were  given ; 
and  whether  20  per  cent,  on  the  amoant 
stated  to  be  due  was  not  included  in  said 
bonds?  The  plaintiffs  objected  to  theqaes- 
tion,  on  the  ground  that  the  acts  and  decla- 
rations of  the  defendants  could  not  be  giveL 
in  evidence  for  them,  and  the  court  sasr 
tained  the  objection  :  held,  the  evidence  was 
properly  rejected  ;  the  bill  of  exceptions  not 
shewing  the  time  of  the  transaction  between 
the  defendants,  nor  suggesting  any  connex- 
ion between  the  fact  which  the  evidence  waa 
offered  to  prove  and  the  matter  in  contro- 
versy, nor  stating  any  thing  from  which 
such  connexion  could  be  inferred. 

S.  C,        267. 8 

3.  A  third  bill  of  exceptions  stated,  that 
the  plaintiffs  asked  a  witness  if  he  had  heard 
S.  say  what  representations  he  had  made  to 
the  plaintiffs  at  the  time  he  purchased  the 
goods  from  them,  as  to  the  existence  of  a 
partnership  between  himself  and  the  other 
defendants :  held,  the  evidence  was  properly 
admissible  to  prove  that  the  plaintiffs  in- 
tended to  sell  to,  and  S.  intended  to  purchase 
for,  a  partnership,  but  was  no  proof  against 
B.  and  C.  that  they  were  the  partners.  That 
evidence,  however,  was  not  regularly  admis- 
sible, even  for  this  limited  purpose,  until  the 
plaintiffs  had  offered  evidence  tending  to 
shew  that  there  was  a  partnership  between 
S.  B.  andC.  which  authorized  S.  to  purchase 
on  the  credit  of  the  three.  S.  C,  268 
II.  What  does    not  constitute    partnership. 

4.  A  fourth  bill  of  exceptions  stated,  that 
the  court  was  asked  by  the  defendants  to 
give  the  jury  the  following  instructions: 
1.  If  the  jury  shall  believe  from  the  evidence, 
that  in  June  1832,  S.  bought  of  B.  and  'C. 
$1000  worth  of  goods,  to  commence  mer- 
chandizing with  on  Brush  creek,  and  that  S. 
was  to  pay  B.  and  C.  for  said  goods  20  per 
cent,  upon  the  cost  thereof,  or  a  portion  of 
the  profits  of  the  same,  to  l>e  left  to  the 
election  of  B.  and  C.  and  that  in  September 
succeeding  the  purchase,  and  before  all  the 
$1000  worth  of  goods  had  been  received  by 


476 


IROB. 


Virginia  Rbports,  Annotatbd. 


INDEX 


S.,  B.  and  C.  did  elect  to  take  the  20  per 
cent.,  and  that  when  the  goods  were  sold 
and  delivered,  they  were  chargfed  by  B.  and 
C.  to  S.,  and  the  business  upon  Brush  creek 
condncted,  not  only  to  the  time  of  the  elec- 
tion, but  afterwards,  in  the  name  of  S.,  then 
the  said  contract  is  not  in  law  a  partnership. 
2.  If  the  jury  shall  believe  from  the  evi- 
dence, that  the  election  by  B.  and  C.  under 
the  contract  with  S.  of  June  1832,  was  made 
in  September  thereafter,  and  was  to  take 
the  20  per  cent.,  and  that  the  same  was  pre- 
vious to  the  purchase  of  goods  by  S.  of  the 
plaintiffs,  and  that  the  plaintiffs  at  the  time 
of  giving-  the  credit  to  S.  did  not  know  of 
the  said  contract  made  in  June  1832,  then 
they  ought  to  find  for  the  defendants  :  held^ 
the  instructions  so  asked  correctly  expound 
the  law  of  the  case  stated  therein,  and  the 
circnit  court  erred  in  refusing  to  give  them. 

S.  C,        268 

III.  Limited  partnership,  and  notice  of 
dissolution. 

5.  The  fourth  bill  of  exceptions  further 
shewed  that  the  circuit  court,  instead  of  the 
instructions  so  asked,  gave  the  following: 
"If  the  jury  shall  believe  from  the  evidence, 
that  B.  and  C.  entered  into  a  contract  with 
S.  by  which  they  agreed  to  furnish  him  with 
1000  dollars  worth  of  goods  for  the  purpose 
of  merchandizing  on  Brush  creek,  for  which, 
by  said  contract,  they  were  entitled  to  de- 
mand from  S.  either  an  advance  of  20 

787  per  cent,  or  to  take  a  portion  *of  the 
profits  arising  from  the  sale  thereof, 
and  that  the  said  goods  or  a  portion  thereof 
were  furnished  to  S.  who  traded  thereon 
previous  to  the  said  election  being  made,  it 
constituted  B.  and  C.  partners  of  S.  until 
such  period  as  they  have  made  their  said 
election  and  given  notice  thereof  to  the 
world,  and  responsible  for  his  contracts  in 
relation  to  said  business  ":  held^  the  in- 
struction so  given  was  wrong  in  this,  that 
though  the  case  stated  might  have  created 
a  temporary  partnership  until  election,  it 
was  limited  to  the  sale  of  the  goods  furnished, 
and  to  the  profits  thereof,  and  did  not  extend 
to  purchases  and  sales  of  other  goods,  and 
the  dissolution  of  such  partnership  was 
effectual  in  respect  to  all  who  may  have  had 
actual  notice,  though  such  notice  may  not 
have  been  given  to  the  world,  or  even  pub- 
Hcly.  S.  C,        269 

IV.  Limitation  of  suit  by  one  partner  against 
another  for  account. 

6.  An  action  of  account  by  one  partner 
against  his  copartner,  for  a  settlement  of  the 
partnership  accounts,  must  be  commenced 
within  five  years  next  after  the  cause  of  ac- 
tion, and  unless  so  commenced,  will  be  barred 
by  the  statute  of  limitations,  1  R.  C.  1819,  ch. 
128,  i  4,  p.  488,  for  such  accounts  do  not  con- 
cern the  trade  of  merchandise  between  mer- 
chant and  merchant,  and  therefore  are  not 
embraced  by  the  exception  to  the  statute. 
Accord.  Patterson  v.  Brown,  6  Monroe  10. 

Coalter  v,  Coalter,  79 

7.  A  suit  in  equity  by  one  partner  against 
his  copartner,  for  a  settlement  of  the  part- 
nership accounts,  being  a  substitute  for  the 


action  of  account,  should,  like  that  action,  be 
brought  within  five  years,  and  if  not  brought 
within  that  time,  will  be  barred  by  the  statute 
of  limitations.  Accord.  Patterson  v.  Brown, 
6  Monroe  10. 

Coalter  v.  Coalter,  79 

V.  Joint  tenants  of  land. 

8.  See  Joint  tenants  No.  1,  2,  and 
Cosby  V.  Lambert,  225 

PATENT. 

I.  What  patent  is  void. 

1.  Land  which  had  been  patented  in  1755, 
being  adjudged  in  1774,  upon  petition  to  the 
general  court,  to  be  forfeited  and  revested  in 
the  crown,  was,  in  1797,  granted  anew  by 
patent  to  the  holder  of  a  land  office  treasury 
warrant,  as  waste  and  unappropriated  land  : 
held  by  the  court  of  appeals  (following  the 
decision  in  Whittington  &c.  v.  Christian  &c. , 
2  Rand.  353,)  that  the  patent  of  1797  was  void. 

Warwick  6l  ux.  &  al.  v.  Korvell,  308 

II.  Repeal  of  patent. 

2.  Case  in  which  a  patent  for  land  was  re- 
pealed in  chancery,  under  the  statute  1  Rev. 
Code,  ch.  119,  so  far  as  it  interfered  with  the 
rights  of  the  complainant.  S.  C,        308 

PAUPER  SUITS. 

See  Emancipation  No.  1,  ^,  Slaves  &c.  No. 
5,  and 

Henry  v,  Bradford,  53 

Williams  v.  Manuel,  639 

PERJURY. 

1.  Indictment  against  an  insolvent  debtor 
for  perjury  in  swearing  to  a  schedule  which 
did  not  discover  certain  debts  owing  to  him, 
held  bad  on  demurrer,  for  not  averring  that 
he  well  knew  and  remembered  that  the 
omitted  debts  were  then  justly  due  and  owing 
to  him. 

Commonwealth  v.  Cook,  729 

2.  Concerning  new  trial  in  felony,  for  per- 
jury of  jurors  on  voir  dire  discovered  after 
verdict,  see  New  trial  No.  3,  and 

Heath  v.  Commonwealth,  735,  6 

PETIT  LARCENY. 

What  indictment  and  verdict  of  conviction 
for  second  offence  of  petit  larceny  are  suffi- 
cient.    See  Larceny  No.  2,  4,  and 

Stroup  V,  Commonwealth,  754 

PLEADING. 

I.  Declaration. 

1.  What  is  a  misjoinder  of  actions,  fatal  on 
general  demurrer^     See  Misjoinder  No.  1 ,  and 

Creel  v.  Brown,  265 

2.  What  declaration  on  official  bond  of 
sheriff,  for  escape  in  taking  defective  bounds 
bond,  is  insufficient.     See  Escape  No.  1.  and 

Van  meter  &  al.  t;.  Giles  governor,  328 

788  *II.  Pleas. 

3.  Statute  of  limitations  must  be 
taken  advantage  of  by  plea,  not  by  demurrer. 
See  Limitation  of  suits  No.  4,  and 

Herrington  v.  Harkins's  adm'rs,  591 
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4.  What  is  no  waiver  of  exception  to  ad- 
mission of  plea.    See  Waiver  No.  1,  and 

Campbell's  adm'z  v,  Montgomery,        392 

5.  The  decision  in  White  z/.  Toncray,  9 
Lreigh  347,  that  where  pleas  are  rejected  an 
appellate  court  will  take  it  to  have  been 
rightly  done  unless  the  defendant  has  ex- 
cepted, approved  and  acted  on. 

Herrington  v,  Harkins's  adm'rs,  591 

6.  In  what  actions  plea  of  equitable  setoff 
is  admissible.     See  Setoff  No.  1,  and 

Campbell's  adm'x  v,  Montgomery,       392 

7.  What  plea  to  action  for  escape,  that 
debtor  was  duly  admitted  to  the  bounds,  is 
sufficient.    See  Escapie  No.  2,  and 

Vanmeter  &  al.  v,  Giles  governor,    328,  9 

8.  When  debt  on  judgment  is  not  barred  by 
statute  of  limitations.  See  lyimitation  of 
suits  No.  3,  and 

Herrington  v,  Harkins's  adm*rs,  591 

9.  What  plea  of  accord  and  satisfaction 
to  debt  on  judgment  is  bad.  See  Accord  and 
satisfaction,  and  S.  C,        591 

III.  Bill  in  equity. 

10.  What  bill  contesting  validity  of  will  is 
sufficient.    See  Will  No.  1,  and 

Malone's  adm'r  &  al.  v,  Hobbs  &  al.,  346 

11.  What  bill  for  specific  execution  is  bad 
on  demurrer.  See  Specific  execution  No.  2, 
and 

M'Cann  v,  Janes,  256 

12.  What  bill  for  recovery  of  slaves  is  not 
within  the  jurisdiction  of  equity.  See  Slaves 
Slc,  No.  2,  3,  and 

Armstrong  v,  Huntons,  323 

Brent  Ac.  v,  Peyton,  604 

IV.  Indictment. 

13.  Concerning  sufficiency  of  indictment, 
see  references  under  Criminal  jurisdiction 
Ac.  IV. 

POWER  OF  ATTORNEY. 

Construction  of  power.  See  Principal  and 
agent,  and 

Hewes  v.  Doddridge  Ac,  143 

PRACTICE  IN  CIVIL  PROCEEDINGS  AT 

LAW. 

1.  When  defendant  is  not  entitled  to  a  con- 
tinuance.    See  Continuance  No.  1,  and 

Herrington  v,  Harkins's  adm'rs,  591 

2.  Statute  of  limitations  must  be  taken 
advantage  of  by  plea,  not  by  demurrer.  See 
Limitation  of  suits  No.  4,  and 

S.  C,        591 

3.  What  is  no  waiver  of  exception  to  ad- 
mission of  plea.     See  Waiver  No.  1,  and 

Campbell's  adm'x  v.  Montgomery,      392 

4.  Presumption  in  appellate  court  that 
pleas  were  rightly  rejected.  See  Pleading 
No.  5,  and 

Herrington  v,  Harkins's  adm'rs,  591 

5.  What  refusal  of  instruction  to  jury  may 
be  reviewed  by  appellate  court.  See  Appel- 
late jurisdiction  No.  6,  and 

Chapman  &c.  v.  Wilson  &  co. ,  269 

6.  What  must  be  found  by  verdict  for  plain- 
tiff in  action  on  sheriff's  official  bond  for  an 
escape.    See  Escape  No.  4,  and 

Vanmeter  &  al.  v,  Giles  governor,        329 


7.  Judgment  on  special  verdict  in  eject- 
ment, for  plaintiff  as  to  one   tract  and  for 
defendant  as  to  another.     See  Special  ver- 
dict, and 

Hutchison  &  al.  v.  Kelly,  124 

8.  Practice  on  reversal  for  defect  in  decla- 
ration where  no  judgment  had  been  given  on 
demurrer  thereto.  See  Appellate  jurisdic- 
tion No.  13,  and 

Creel  v.  Brown,  265 

9.  What  ca.  sa.  issued  after  oath  of  insol- 
vency taken  by  debtor  will  not  be  quashed. 
See  Capias  ad  satisfaciendum,  and 

Turner  v.  Harris's  ex'or  &c. ,  475 

10.  What  is  no  ground  for  setting  aside 
inquisition  on  application  for  leave  to  build 
a  mill.     See  Mills  No.  1,  and 

Hunter  v,  Matthews,  468 

11.  What  proceedings  and  judgment  on 
such  application  are  valid.  See  Mills  No.  2, 
and  S.  C,       468 

12.  What  judgment  on  such  application  is 
erroneous.     See  Mills  No.  3,  and 

8.  C,       468 

PRACTICE  IN  CRIMINAL,  CAUSES. 
See  Criminal  jurisdiction  and  proceedings. 

PRACTICE  IN  SUITS  IN  EQUITY. 

1.  Parties  to  such  suits.  See  references 
under  title  Parties  to  suits. 

2.  Mode  of  proceeding  where  lunacy  of  de- 
fendant is  suggested.     See  lyunacy,  and 

Campbells  V.  Bo  wen's  adm'rs  &c,    241 
789         *3.  How  account  wiH  be  taken  be- 
tween vendor  and  vendee  on  rescind- 
ing contract.    See  Specific  execution  No.  1, 
and 

Bryan  v,  lK>fftus's  adm'rs,  12 

4.  How  costs  of  such  account  are  to  be 
borne.    See  Specific  execution  No.  1,  and 

S.  C,       12 

5.  Recovery  of  costs  against  feme  covert 
and  her  next  friend.  See  Feme  covert  No.  % 
and 

Spencer  v.  Ford,  649 

6.  Decree  for  costs  where  bill  dismissed  as 
to  one  defendant  and  sustained  as  to  another. 
See  Costs  No.  1,  and  S.  C,       649 

7.  What  decree  against  party  injoinin; 
judgment  is  irregular.  See  Injunction  No.  6, 
and 

Medley  v,  Pannill's  adm'r,  63 

8.  When  appellate  court  will  not  notice  dis- 
solution of  corporation  appellant.  See  Cor- 
poration No.  2,  and 

Bank  of  Alexandria  v,  Patton  &c.,      499 

9.  Amendment  of  decree  in  appellate  court, 
and  affirmance  thereupon.  See  Appellate 
jurisdiction  No.  12,  and 

Blessing's  adm'rs  v,  Beatty,  287 

10.  Decree  for  costs  in  appellate  court.  See 
Costs  No.  7,  8,  and 

Ash  by  V.  Smith  &  wife,  56 

Brecken  ridge  v,  Auld  &c.,  146 

PRINCIPAL  AND  AGENT. 

Construction  of  power  of  attorney. 

Under  a  power  of  attorney,  authorizing  the 

attorney  to  act  in  every  species  of  business 

wherein  the  principal  may  be  concerned  or 

interested  in  the  United  States,  held^  notwith- 
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fttanding^  the  broad  terms  of  the  power,  the 
attorney  is  not  authorized  to  pledge  the  prop- 
erty of  his  principal,  to  secure  the  individual 
debt  of  the  attorney. 

Hewes  v.  Doddridge  &c. ,  143 

PRINCIPAL  AND  SURETY. 

I.  Relief  to  surety  against  principal. 

1.  Suit  in  equity  by  administrator  of  surety 
against  principal  debtor,  to  obtain  satisfac- 
tion for  payment  out  of  surety's  estate.  See 
Setoff  No.  2,  and 

Shores  v.  Wares,  1 

II.  Who  is  a  cosurety  entitled  to  contribution. 

2.  A  joint  and  several  single  bill  being  exe- 
cuted in  the  country  by  a  principal  and  seven 
sureties,  to  enable  the  principal  to  borrow 
money  from  a  bank,  and  the  principal,  upon 
coming  to  town,  finding  that  the  rules  of  the 
bank  require  a  town  surety,  application  is 
made  by  him  to  a  citizen  to  become  such 
surety.  This  citizen  having  adopted  a  rule 
not  to  put  his  name  on  bank  paper  for  any 
person,  but  being  willing  to  accommodate  the 
principal,  applies  to  a  friend  to  become  bound 
on  the  paper,  with  an  assurance  that  if  the 
principal  does  not  pay  it  off  when  it  becomes 
due,  he  will  pay  it  off  for  him.  Under  this 
assurance,  that  friend  puts  his  name  on  the 
paper  as  a  co-obligor  with  the  other  sureties, 
without  their  knowledge.  And  thereupon 
the  paper  is  discounted  by  the  bank.  The 
principal  makes  default  when  the  bill  be- 
comes due,  and  soon  afterwards  the  citizen 
pays  it  off :  held  by  two  judges  (Brooke  and 
Stanard)  that  the  citizen  is  to  be  considered 
one  of  the  eight  sureties,  having  become  such 
in  the  name  of  his  friend,  and  that  he  is 
entitled  to  contribution  from  all  except  that 
friend :  dissentiente  Cabell,  P. 

Stout  V.  Vause  and  others,  169 

ni.  What  suit  pending  against  absent  surety 
does  not  affect  purchaser  of  his  land. 

3.  The  facts  being  as  above  stated,  a  suit 
in  equity  was  brought  by  the  nominal  surety 
against  the  cosureties,  one  of  whom  was  an 
absent  defendant  owning  land  in  the  common- 
wealth. The  suit  was  resisted  on  the  ground 
that  no  payment  had  been  made  by  the  plain- 
tiff. Subsequently,  by  an  amendment  of  the 
bill,  the  surety  who  paid  was  united  in  the 
suit  as  a  coplaintiff.  In  the  interval  between 
the  commencement  of  the  suit  and  the  amend- 
ment of  the  bill,  the  absent  defendant  re- 
turned to  the  commonwealth,  and  conveyed 
the  land  to  a  purchaser  for  valuable  consider- 
ation :  held^  no  lien  is  created  upon  the  land 
in  the  hands  of  the  purchaser  by  these  pro- 
ceedings ;  not  by  the  proceedings  in  the  name 
of  the  nominal  surety,  because,  no  payment 
having  been  made  by  him,  no  decree  could 
be  rendered  in  his  favour;  and  not  by  the 
proceedings  in  the  name  of  the  surety  who 

paid,  because   the  conveyance  to  the 
790     purchaser  *was  before  those  proceed- 
ings. S.  C,        169 

IV.  What  prior  surety  will  not  be  relieved 
against  subsequent  surety. 

4.  A  personal  decree  against  an  administra- 
tor being  recovered  by  a  creditor  of  the  de- 


cedent, the  administrator  appeals,  giving  an 
appeal  bond  with  surety ;  the  decree  being 
affirmed,  an  arrangement  is  made  between 
the  creditor  and  the  surety  in  the  appeal  bond, 
by  which  the  decree  is  transferred  to  the 
surety,  who  makes  a  part  of  the  amount  due 
thereon  by  execution  against  the  adminis- 
trator, and  then  brings  an  action  on  the  ad- 
ministration bond,  in  the  name  of  the  creditor 
as  relator,  against  the  surety  therein  bound, 
in  which  action  a  judgment  is  recovered  for 
the  balance  due  on  the  afi&rmed  decree,  being 
less  than  the  amount  of  damages  incurred  by 
the  appeal :  held^  the  surety  in  the  adminis- 
tration bond  has  no  claim  to  be  substituted 
to  the  remedy  of  the  creditor  on  the  appeal 
bond,  and  equity  will  not  interfere  in  his 
favour  by  injoining  the  judgment. 

Brown  v,  Glascock's  adm'r,  461 

V.  Surety  in  forthcoming  bond. 

5.  One  of  several  defendants  bound  by 
judgment  is  insufficient  in  law  as  surety  in 
forthcoming  bond  given  by  another.  See 
Forthcoming  bond  No.  3,  and 

Garland  &c.  v.  Lynch,  545,  6 

PRISON  BOUNDS  BOND. 
I.  What  bond  is  sufficient. 

1.  A  prison  bounds  bond  is  taken  payable 
to  the  sheriff,  his  certain  attorney,  his  heirs 
or  assigns,  and  the  execution  debtor  having 
broken  the  bounds  in  the  time  of  the  same 
sheriff,  the  bond  is  by  him  assigned  to  the 
creditor:  held^  such  bond  and  assignament 
are  good  and  sufficient  in  law  to  render  the 
obligors  responsible  to  the  creditor,  and  the 
sheriff  is  not  liable  for  the  escape. 

Van  meter  &  al.  v,  Giles  governor,       328 

2.  Prior  to  the  1st  of  January  1820,  the  law 
did  not  require  that  bonds  given  for  the 
prison  rules  should  be  conditioned  for  the  re- 
turn of  the  debtor  to  close  prison  at  the 
end  of  a  year.  S.  C,        328 

II.  Who  may  assign. 

3.  A  prison  bound  l>onds  made  payable  to 
the  sheriff  and  his  successors  in  office,  may 
be  assigned  to  the  creditor  by  the  sheriff  who 
took  it,  or  by  a  succeeding  sheriff,  according 
as  the  debtor's  escape  may  be  in  the  time  of 
the  one  sheriff  or  the  other  :  per  Baldwin,  J. 

S.  C,        328 

4.  Quaere  whether,  if  a  prison  bounds  bond 
were  made  payable  to  the  sheriff  and  his  rep- 
resentatives, or  to  him  alone,  it  would  be  as- 
signable by  him,  or,  in  the  event  of  his  death, 
by  his  executor  or  administrator,  after  an 
escape  of  the  debtor  from  a  succeeding  sher- 
iff? S.  C,        328 

III.  Action  for  taking  defective  bond. 

5.  Concerning  declaration,  plea  and  ver- 
dict in  action  on  official  bond  of  sheriff,  charg- 
ing escape  in  taking  defective  bounds  bond, 
see  Escape  No.  1, 2,  4,  and        S.  C. ,        328,  9 

PRIVILEGE. 

1.  Constitutionality  and  construction  of 
law  affecting  statutory  privilege  to  raise 
money  by  lottery.     See  Lottery,  and 

Phalen  v.  Commonwealth,  713 

2.  Whether  a  master  charged  with  permit- 
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ting'  his  slave  to  go  at  large  is  entitled  to  trial 
by  jury.     See  Slaves  &c.  No.  10,  and 

Abrahams  v.  Commonwealth,  676 

PRIVY  EXAMINATION. 

When  such  examination  is  proper  for  au- 
thorizing payment  of  wife's  money  to  hus- 
band.    See  Trusts  and  trustees  No.  2,  and 
Ashby  V.  Smith  and  wife,  55,  6 

PROBAT. 

Ck>ncerning  bill  in  chancery  to  contest 
validity  of  will  after  probat,  see  Will  No.  1, 
2,  3,  and 

Malone's  adm'r  &  al.  v,  Hobbs  &  al.,     346 

PROCHEIN  AMI. 

Recovery  of  costs  against  feme  covert  and 

her  next  friend.     See  Feme  covert  No.  2,  and 

Spencer  v.  Ford,  649 

PURCHASER. 

1.  Rights  of  joint  purchasers  of  land  inter 
se.    See  Joint  tenants  No.  1,  2,  and 

Cosby  V.  Lambert,  225 

791  *2.  What  is  not  a  lis  pendens  affect- 

ing purchaser  from  absent  defendant. 
See  Principal  and  surety  No.  3,  and 

Stout  V,  Vause  and  others,  169 

3.  When  assignee  of  bond  for  purchase 
money  must  prove  that  the  assignment  was 
for  value.    See  Assignment  No.  4,  and 

Breckenridge  z;.  Auld  &c.,  148 

4.  What  purchaser  cannot  avoid  voluntary 
settlement  of  vendor.    See  Fraud  No.  7,  and 

Bank  of  Alexandria  v.  Patton  &c.,      500 

5.  See  Vendor  and  vendee. 

QUIETING  TITLE. 

What  suit  for  quieting  the  title  to  land  is 
within  the  jurisdiction  of  equity.  Sec  Re- 
scission No.  2,  and 

Morris  v,  Coleman  &c.,  478 

QUI  TAM  PROSECUTION. 

What  is  sufficient  to  shew  that  a  prosecu- 
tion against  master  for  permitting  slaves  to 
go  at  large  is  qui  tam.  See  Slaves  &c.  No. 
8,  and 

Abrahams  v.  Commonwealth,  676 

RAILROAD  COMPANY. 

See  Winchester  and  Potomac  railroad 
company. 

RECRUIT. 

A  person  of  full  age  voluntarily  enlisting 
in  the  army  of  the  United  States  is  not  en- 
titled to  be  discharged  from  the  service  upon 
the  ground  of  his  being  an  alien. 

United  States  v,  Cpttingham,  615 

REDEMPTION. 

In  what  cases  the  right  of  redemption 
exists.  See  Joint  tenants  No.  2,  Mortg'ages 
and  trusts  No.  1,  and 

Cosby  V,  Lambert,  225 

Breckenridge  v,  Auld  &c.,  148 

RENTS  AND  PROFITS. 

1.  Account  of  rents  and  profits  on  rescind- 
ing contract  for  sale  and  purchase  of  land. 
See  Specific  execution  No.  1,  and 

Bryan  v,  Loff  tus's  adm'rs,  12 


2.  Interest  on  estimated  rents  and  hires 
allowed  against  guardian  in  account  with 
ward.     See  Guardian  and  ward  No.  4,  and 

Garrett  ex'or  &c.  v.  Carr  &  ux.  &  al.,  196 

RESCISSION. 

When  rescission  will  be  decreed  in  favour  of 

vendee. 

1.  The  grantee  in  a  deed  for  land,  which  ii 
absolute  on  its  face,  but  in  truth  a  mortgage, 
having  conveyed  the  land  to  a  purchaser  from 
him  for  valuable  consideration,  without  do- 
tice  of  the  equity ;  and  the  purchaser,  upon 
obtaining  knowledge  of  it,  having  filed  a  bill 
against  his  vendor  for  a  rescission  of  the 
contract,  in  which  suit  the  mortgagor  is  a 
party,  and  unites  in  the  prayer  for  rescis- 
sion :  he/dt  such  rescission  will  be  decreed, 
unless  there  be  some  other  party  who  has  a 
right  to  object. 

Breckenridge *z;.  Auld  Ac. »  146 

2.  The  owner  of  a  tract  of  land  convejs  the 
same  in  trust  to  secure  a  debt,  and  after- 
wards, in  May  1819,  sells  100  acres  of  the 
tract  to  a  party  having*  notice  of  'the  incam- 
brance,  who  receives  from  the  vendor  a  deed 
and  the  possession  of  the  land,  pays  him  a 
part  of  the  purchase  money,  and  engages  to 
pay  the  residue  when  the  vendor  shall  make 
him  a  good  title ;  no  time  being  limited  for 
perfecting  the  title,  and  both  parties  believ- 
ing that  several  years  will  elapse  before  it  is 
perfected.  The  whole  tract  is  sold  under  the 
trust  deed,  and  conveyed  by  the  trustee  to  the 
purchaser ;  who,  in  1820,  bring^ssuit  in  chaii* 
eery  against  the  original  owner,  his  vendee 
of  the  100  acres,  and  a  third  person,  by  whom 
a  lien  on  the  land  is  claimed  under  a  tmst 
deed  prior  in  date  to  that  under  which  the 
plaintiff  purchased;  the  object  of  the  satt 
being  to  have  the  plain  tiff  *s  title  quieted,  and 
possession  of  the  land  delivered  to  him.  The 
vendee  of  the  100  acres,  having  failed  to  an* 
swer  the  bill  though  duly  served  with  proc- 
ess, is  brought  into  court  in  June  1832  to 
answer  interrogatories,  and  the  plaintiff 
thereupon  offering  him  the  election,  to  take 
a  conveyance  from  the  plaintiff  of  his  title  to 
the  100  acres,  and  pay  him  the  residue  of  the 

purchase  money  stipulated  with  the 
792      vendor,  or  else  *to  surrender  his  own 

title  under  the  vendor's  deed,  he  an- 
swers, declining  to  have  his  contract  with  the 
vendor  carried  into  execution,  and  reclaim- 
ing the  purchase  money  he  has  paid  him* 
The  land  has  then  become  greatly  depreci- 
ated in  value.  In  1833  it  is  decided  that  tbe 
first  deed  of  trust  has  been  satisfied,  and  that 
the  defendant  claiming  under  it  has  no  lieo- 
In  1834  the  court  not  only  decrees  that  the 
plaintiff  be  quieted  in  his  title  and  possessioQ 
against  all  the  defendants,  but,  holding  that 
the  vendee  of  the  100  acres  has  been  unrea- 
sonably delayed  in  his  title,  and  that  tbe 
tender  by  the  plaintiff  was  too  late,  proceeds 
to  decree  that  the  contract  and  deed  for  the 
100  acres  be  annulled,  and  that  the  vendor 
repay  to  the  vendee  the  purchase  money  he 
has  received.  The  vendor  appeals  from  the 
decree,  and  in  the  court  of  appeals  objects, 
1.  That  equity  has  no  jurisdiction  of  the 
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plaintiff's  case.  2.  That  the  vendee  ought  to 
have  been  required  to  take  the  title  offered  by 
the  plaintiff.  3.  That  the  case  is  not  one  in 
which  a  decree  can  properly  be  rendered  be- 
tween codefendants.  But  the  court  of  ap- 
peals affirms  the  decree. 

Morriss  v,  Coleman  &c.,  478 

3.  See  Specific  execution  No.  1,  and 
Bryan  v.  Lofftus's  adm'rs,  12 

REVOCATION. 

What  is  no  revocation  of  will.  See  Will 
No.  4,  5,  and 

Malone's  adm'r  &  al.   v.  Hobbs  & 
al.,  346, 7 

ROADS. 

I.  From  what  order  of  county  court  no 
appeal  is  demandable  as  of  rig^ht. 

1.  Construction  of  the  act  of  April  16, 1831, 
declaring  that  appeals  to  the  circuit  courts 
shall  be  demandable  as  of  right  from  the 
orders  of  the  county  or  corporation  courts  in 
controversies  concerning  mills,  roads,  or  the 

like. 

Hill  V,  Salem  turnpike  co.,  263 

2.  Where,  upon  the  application  of  a  turn- 
•  pike  company,  a  county  court  appoints  free- 
holders to  assess  the  damages  to  a  tract  of 
land  which  will  result  from  opening  a  turn- 
pike road  through  it,  and  upon  a  report  being 
made  by  the  freeholders,  it  is  affirmed  by  the 
county  court  and  entered  of  record,  an  appeal 
to  the  circuit  court  is  not  demandable  of 
riFht  from  such  order  of  the  county  court. 

S.  C,        263 

II.  Prosecution  for  building  fence  across 

road. 

3.  Indictment  on  statute  of  1834-5,  ch.  77, 
§  20,  against  owner  and  tenant  of  land 
through  which  a  public  road  passes,  for 
building  a  fence  across  a  portion  of  the  road, 
and  continuing  the  fence  so  built  across  said 
road  for  three  days,  held  sufficient  on 
demurrer. 

M*Clintic  v.  Commonwealth,  727 

4.  On  trial  of  such  indictment,  court 
refuses  an  instruction  asked  by  defendant, 
that  the  jury  must  be  satisfied  from  the  evi- 
dence that  the  fence  was  built  across  the 
road:  held,  the  instruction  was  properly 
refused.  S.  C,        727 

5.  Verdict  on  such  indictment  finds  defend- 
ant guilty,  and  assesses  his  amercement  to 
five  dollars ;  and  judgment  is  rendered  for 
the  amercement  and  costs :  held,  there  is 
no  error  in  such  proceeding.        S.  C. ,        727 

SALE. 

1.  When  sale  of  decedent's  land  under 
interlocutory  decree  may  be  set  aside  on 
appeal  by  administrator  from  final  decree. 
See  Appellate  jurisdiction  No.  7,  and 

Cocke's  adm'r  v.  Gilpin,  21 

2.  See  \  endor  and  vendee. 

SCIRE  FACIAS. 
1.  What  ca.    sa.  returned  is  sufficient   to 
found  scire  facias  against  special  bail.     See 
Capias  ad  satisfaciendum,  and 

Turner  v.  Harris's  ex'or  &c.,  475 


2.  Scire  facias  to  repeal  letters  patent* 
See  Patent  No.  2,  and 

Warwick  &  ux.  &  al.  v.  Norvell,  30& 

SETOFF. 

I.  Equitable  defence  in  action  at  law. 

1.  The  62d  section  of  the  act  passed  the 
16th  of  April  1831,  establishing  the  circuit 
superior  courts,-  allowed  the  equitable 
defences  therein  provided  for,  in  all  actions- 
at  law  pending  in  such  courts  at  the  time  of 

pleading  the  same,  whether  such 
793      actions    were  *originally    brought  in 

such  courts,  or  had  been  transferred 
thereto  from  the  former  superior  courts  of 
law.. 

Campbell's  adm'z  v.  Montgomery,      392 

II.    Setoff  in    equity  against  judgment   at 

law. 

2.  A  sale  Is  made- of  a  tract  of  land,  and  the 
terms  set  forth  in  articles  of  agreement  exe- 
cuted under   seal  between  the  two  vendors 
and  the  vendee.      One  of  the  vendors  dies 
after  bequeathing  what  is  due  to  her,  and  ap- 
points her  legatee  executor.    A  lien  being 
alleged  to  exist  upon  the  land,  the  surviving 
vendor  and  the  executor  enter  into  bond  with 
surety  to  indemnify  the  vendee,  who  there- 
upon pays  most  of  the    purchase    money. 
Afterwards  the  vendee  is  compelled  to  pay  a 
considerable  sum  to  satisfy  the  lien,  and  one 
of  the  principal  obligors  being  out  of  the 
commonwealth,  and  the  other  insolvent,  he 
retains  for  his  indemnity  the  assets  of  the 
surety  (of  whose  estate  he  is  administrator) 
against  other  creditors  of  the  surety,  some  of 
equal  and  others  of  inferior  degree.     An  ac- 
tion of  covenant  being  then  brought  on  the 
articles  of  sale,  in  the  name  of  the  vendor 
who  survived,  for  the  benefit  of  the  legatee 
of  the  other,  against  the  vendee,  a  trial  is 
had,   upon    which    both    parties    treat    the 
amount  of  assets  of    the  surety's  estate  re- 
taind  by  the  administrator,  as  a  satisfaction 
protanto  of  the  indemnifying  bond,  and  the 
difference  between  the  amount  so  retained 
and  the  sum  paid  to  satisfy  the  lien  being 
credited,   a   verdict  is  found  and  judgment 
rendered  for  what  is  supposed  to  be  the  bal- 
ance due  of  the  purchase  money.    On  a  bill 
in  equity  by  the  vendee,  in  his  own  right  and 
as  administrator  of  the  surety,  against  the 
surviving  vendor  and  the  legatee  of     the 
other,  shewing  the  foregoing  facts,  and  that, 
since  the  judgment,  debts  against  the  surety, 
alleged  to  be  of  superior  dignity  to  that  upon 
the  indemnifying  bond,  have  been  demanded 
of  the  complainant  and  claimed  by  suit,  he/d, 
1.  That    though    none    of    the    other  debts 
against  the  surety's  estate  should  appear  to 
be  of  hii^her  dignity  than  the  claim  on  the 
indemnifying   bond,   still  the  complainant, 
as  administrator  of  the  surety,  is  rightly   in 
equity,  to  obtain  satisfaction   for  the  pay- 
ment made  out  of  the  surety's  estate  on  ac- 
count   of    the  suretyship;    and  one  of  the 
principals  having  removed  from  the  com- 
monwealth, and  the  other  being  insolvent, 
he  may  stay  in  his  hands  the  ambunt  due 
from  himself  personally  on  the  judgment, 
in  part  satisfaction  of  the  claim  of  the  sure- 
ty's   estate :    2.  That  if  any  of  the   debts 
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against  the  surety's  estate  shall  appear  to  be 
of  higher  digaity  than  the  claim  against  the 
snrety  on  the  indemnifying  bond,  and  it 
shall  become  necessary  to  apply  to  the  pay- 
ment of  those  debts  any  part  of  the  assets  of 
the  surety's  estate,  the  complainant  will  for 
so  much  have  a  valid  claim  in  his  own  right, 
and  to  that  extent  the  injunction  to  the  judg- 
ment should  be  perpetuated. 

Shores  v.  Wares,  1 

SETTLEMENT. 

Concerning  validity  of  voluntary  settle- 
ment by  party  indebted  at  the  time,  see  Fraud 
and 

Hutchison  A  al.  v.  Kelly,  123,  4 

Bank  of  Alexandria  v.  Patton  &c.,      500 

SHERIFFS. 
I.  Bounds  bond,  and  action  for  escape. 

1.  What  prison  bounds  bond  is  sufficient, 
and  who  may  assign  the  same.  See  Prison 
bounds  bond,  and 

Vanmeter  &  al.  v,  Giles  governor,        328 

2.  Concerning  declaration,  plea  and  ver- 
dict in  action  on  official  bond  of  sheriff  for 
escape  in  taking  defective  bounds  bond,  see 
Escape  No.  1,  2,  4,  and  S.  C,        328,  9 

II.  Liability  for  taking  insufficient  security 
in  forthcoming  bond. 

3.  That  the  sheriff  is  liable  for  taking  as 
surety  in  forthcoming  bond  a  party  bound 
by  the  judgment,  see  Forthcoming  bond  No. 
3,  and 

Garland  &c.  v.  Lynch,  ^       545,  6 

4.  In  a  suit  on  a  sheriff's  bond  under  the 
act  1  R.  C.  1819,  ch.  78,  g  13,  p.  279,  there  is  a 
demurrer  to  the  evidence,  and  it  appearing 
thereby  that  the  party  for  whose  use  the  suit 
is  brought  had  an  execution  against  two, 
which  was  levied  on  the  goods  of  one,  who 

gave  a  foithcoming  bond  with  the 
794  other  as  security,  and  *that,  the  bond 
l>eing  forfeited,  the  execution  awarded 
thereon  proved  unavailing,  the  circuit  court 
holds  the  evidence  sufficient  to  support  the 
action.  Some  of  the  evidence  which  had 
been  introduced  tending  to  shew  that  part 
of  the  debt  might  have  been  made  under 
the  execution  on  the  forthcoming  bond  if  the 
creditor  had  not  interfered,  the  counsel  for  the 
defendants  then  insists  that  the  jury  should 
weigh  the  evidence  in  assessing  the  dam- 
ages. But  the  opinion  of  the  circuit  court  is, 
that  the  plaintiff  must  recover  the  amount  of 
his  debt,  or  nothing,  and  that  the  evidence 
cannot  be  urged  before  the  jury  in  mitiga- 
tion of  damages :  held,  that  in  fixing  the 
damages  absolutely  at  the  amount  of  the 
debt,  and  thus  taking  from  the  jury  all  dis- 
cretion, the  circuit  court  erred.  Accord. 
Perkins  and  others  v.  Giles  governor,  9  Leigh 
397. 

Garland  &c.  v.  Lynch,  546 

III.  Conveyance  by  sheriff. 

5.  What  conveyance  of  land  by  sheriff 
passes  no  title.    See  Fraud  No.  4,  and 

Hutchison  &  al.  v,  Kelly,  124 


SLAVES  AND  FREE  NEGROES. 

I.  Widow's  interest  in  money  received  for 
deported  slaves  under  treaty  of  Ghent. 

1.  Under    the    first  article    of   the  treaty 
of     Ghent,    and     the    subsequent    conveo-' 
tions    between     the     United     States     and! 
Great  Britain,    of  London  in  October  1818, 
and  of  St.    Petersburgh   in   July   1822,  the 
owners  of  slaves  which  were  carried   away 
from   the    territories   of  the   United  States 
by  the  british  forces  at    the    close  of  the 
late  war,    were  entitled    to    indemnity  for 
all  such  slaves,  but  not  to  the  slaves  in  and  j 
specie :  and  a  citizen  of  Virginia,  the  owner 
of  certain  slaves  so  deported,  having  died  in 
1825  without  issue,  leaving  his  wife  surviT-| 
ing  him,  and  his  administrator  having  after- 
wards received,  under  the  act  of  congress  of  I 
the    2d  March  1827,  a  sum  of  money  as  in- 1 
demnity  for  those  slaves,  the  widow  is  enti*l 
tied  to  half  the  distributable  surplus  of  that 
money,  as  her  absolute  property,  not  merely 
tQ   such  interest  therein  as  she  would  hare 
been  entitled  to  in  the  slaves. 

Foushee  v,  Blackwell  &  wife,  48S 

II.  What  suit  for  slaves  is  not  within  juris* 

diction  of  equity. 

2.  Bill  in  equity  by  claimant  of  legal  title 
to  a  female  slave,  against  an  adverse  claim- 
ant, charges  that  the  slave,  with  her  increase 
if  any,  is  in  possession  of  defendant,  who  re- 
fuses to  surrender  the  same  to  plaintiff;  and 
prays  that  defendant  may  be  decreed  to  give 
up  the  slave,  that  he  may  set  forth  thenamei 
of  her  increase  if  any,  and  say  if  the  same 
be  not  in  his  possession,  and  that  be  may 
account  for  the  hires  and  profits  thereof 
since  the  plaintiff's  title  accrued:  held, 
equity  has  no  jurisdiction  of  the  case. 

Armstrong  v,  Hun  tons,  323 

3.  A  feme  sole  owning  slaves  made  a  bill 
of  sale  of  them  for  500  dollars,  took  from  the 
purchaser  his  bond  for  that  sum,  and  on  the 
same  day  made  her  will  releasing  the  bond. 
She  died  soon  afterwards,  and  her  will  was 
offered  for  probat  to  the  county  court  of  Nel- 
son, and  the  case  continued  until  the  next 
term.  Before  that  term  a  bill  in  equity  was 
exhibited  to  a  judge  in  vacation,  by  the 
purchaser  against  two  defendants,  setting 
forth  that  at  the  time  the  instruments  were 
executed  the  slaves  were  in  Stafford,  bnt 
that  after  the  death  of  the  testatrix,  and  be- 
fore her  will  could  be  proved,  one  of  the  de- 
fendants went  to  Stafford  and  took  possession 
of  the  slaves,  and  together  with  the  other, 
who  aided  him  in  getting  possession  of  them, 
had  clandestinely  removed  them,  or  was 
clandestinely  removing  them,  from  tlie 
county  of  Stafford,  and  would  probably  sell 
them  to  a  trader,  or  so  secrete  them  as  to 
put  it  out  of  the  complainant's  power  to  re- 
gain the  possession  of  them.  An  injunction 
was  awarded,  and  the  order  directed  to  the 
clerk  of  the  circuit  court  of  Nelson,  though 
neither  the  defendants  nor  the  slaves  had 
ever  been  in  that  county.  The  defendants 
in  their  answers  objected  to  the  jurisdiction, 
but  did  not  set  up  any  title  to  the  slaves  ex- 
cept through  the  decedent,  and  as  her  next 
of  kin  :  held,  1.  that  the  case  made  by  the 
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bill  waa  not  one  for  the  equitable  jurisdiction 
of  aoj  court ;  and  2.  that  If  it  were,  that 
jurisdiction  could  not  have  been  properly  ex- 
ercised by  the  circuit  court  of  Nelson. 

Brent  &c.  v.  Peyton,  604 

795     •III.  Suits  for  recovery  or  protection 

of  freedom. 

4.  What  issue  of  freedwoman  is  not  en- 
titled to  freedom.    See  Emancipation,  and 

Henry  v,  Bradford,  53 

5.  A  testatrix  domiciled  in  the  district  of 
Columbia  bequeaths  a  negro  to  a  legatee,  to 
serve  him  27  years,  and  then  be  free.  The 
legatee  sells  the  negro  for  that  period,  and 
takes  from  the  purchaser  a  bond  conditioned 
that  he  will  not  sell  the  negro  for  a  longer 
time.  The  negro  is  brought  into  Virginia 
by  the  purchaser,  with  the  purpose  of  carry- 
ing him  through  this  state  to  a  city  or  state 
farther  south.  On  a  bill  in  the  name  of  the 
negro,  an  injunction  is  awarded  by  a  judge 
in  Virginia,  to  prevent  his  being  carried  out 
of  the  commonwealth  until  farther  order. 
The  purchaser,  by  his  answer,  denies  that  he 
has  attempted  to  sell  the  negro  for  a  longer 
period  than  the  27  years,  and  denies  that  he 
has  designed,  or  does  design,  to  do  any  act 
to  prevent  him  from  enjoying  his  liberty  at 
the  end  of  that  time.  The  evidence  in  sup- 
port of  the  bill  only  shews  that  the  purchaser 
was  engaged  in  the  business  of  purchasing 
and  selling  slaves  :  held,  as  it  does  not  appear 
by  the  evidence  that  the  contemplated  re- 
moval of  the  negro  beyond  the  limits  of  this 
commonwealth  was  with  intent  to  defeat  his 
right  to  freedom  when  the  same  should  ac- 
crue, or  upon  any  claim  to  hold  or  sell  him  as 
a  slave  beyond  that  period,  the  injunction 
must  be  dissolved,  and  the  negro  restored  to 
the  purchaser's  possession. 

Williams  v,  Manuel,  639 

IV.  Proceeding  where  slaves  have  been  suf- 
fered by  master  to  go  at  large. 

6.  No  warrant  is  necessary  for  apprehend- 
ing a  slave  going  at  large  or  hiring  himself 
out  contrary  to  law. 

Abrahams  v.  Commonwealth,  675 

7.  A  slave  is  committed  to  the  jail  of  a  cor- 
poration '* until  the  next  court  of  hustings  to 
be  held  for  the  same,*'  by  warrant  from  a 
justice  of  the  peace  of  the  corporation,  which 
recites  that  the  slave  has  been  apprehended 
therein  and  brought  before  the  justice  by  J. 
T.  informer,  for  having  t>een  permitted  by 
S.  A.  his  master  to  go  at  large  and  hire  him- 
self out  contrary  to  the  act  of  assembly  in 
such  case  provided,  and  that  it  appears  to 
the  justice  that  such  slave  comes  within  the 
purview  of  said  act :  held^  1.  The  court  of 
hustings  has  jurisdiction  to  proceed  against 
the  master,  according  to  the  statute  1  Rev. 
Code,  ch.  Ill,  §  81.  2.  It  is  no  objection  to 
the  proceeding  before  the  court,  that  the 
master  had  no  notice  of  the  proceeding  be- 
fore the  justice.  3.  In  the  proceeding  before 
the  court,  no  presentment,  indictment  or  in- 
formation against  the  master  is  necessary. 

S.  C,        675,  6 

8.  Warrant  committing  to  jail  a  slave 
apprehended  for  going  at  large  and  hiring 
himself  out  contrary  to  law,  recites  that  he 


was  apprehended  and  brought  before  the 
justice  "by  J.  T.  informer  ;"  order  of  court 
directing  master  to  be  summoned  states  that 
the  slave  is  **charged  on  the  information  of 
J.  T.;"  judgment  imposing  fine  on  master 
directs  two  thirds  thereof  to  be  paid  **to  J. 
T.  the  informer,  who  caused  the  fact  to  be 
established":  hetd^  it  sufficiently  appears 
hereby,,  that  the  prosecution  was  qui  tarn,  for 
the  benefit  as  well  of  the  informer  as  the 
commonwealth.  S.  C,        676 

9.  Several  slaves  of  one  master,  appre- 
hended in  a  corporation  for  going  at  large 
and  hiring  themselves  out  contrary  to  law, 
are  committed  to  jail  until  the  next  corpora- 
tion court,  by  separate  warrants  from  a 
justice  of  the  peace ;  the  court  awards  a  sum- 
mons against  the  master,  which  is  issued  and 
duly  served,  requiring  him  to  shew  cause 
why  he  should  not  be  fined  as  the  law  directs, 
for  permitting  his  slaves  D.  A.  &c.  (naming 
them  all)  to  go  at  large  and  hire  themselves 
out  in  the  city,  contrary  to  law ;  the  master 
appears  and  makes  defence,  and  in  respect 
to  each  slave  a  separate  trial  is  had,  and  a 
separate  fine  imposed:  in  appellate  court, 
the  master  objects  that  there  was  only  one 
summons,  and  the  corporation  court  had  no 
authority  to  divide  the  trial :  held^  there  is 
nothing  in  the  objection.  S.  C.,        676 

10.  Quaere  whether  a  master,  charged, 
under  the  statute  1  Rev.  Code,  ch.  Ill,  §  81, 
with  having  permitted  his  slave  to  go  at 
large  and  hire  himself  out  contrary  to  law, 

is  entitled  to  demand  that  the  fact 
7%      shall  *be  tried  by  a  jury  ?    But  whether 

he  has  such  right  or  not,  yet  if  he  ap- 
pear in  court  and  make  defence  without  de- 
manding a  trial  by  jury,  and  a  judgment  be 
thereupon  rendered  against  him,  he  cannot 
object  in  the  appellate  court  that  such  trial 
was  not  awarded.  S.  C,        676 

11.  Judgment  in  county  or  corporation 
court,  against  a  master  for  permitting  his 
slave  to  go  at  large  and  hire  himself  out  con- 
trary to  law,  is  properly  rendered  for  the 
costs  of  the  prosecution,  including  jail  fees, 
as  well  as  for  the  fine.  S.  C,        676 

SOI^DIERS. 
See  Army,  and 
United  States  v,  Cottingham,  615 

SPECIAL  BAIL. 

What  ca.  sa.  returned  is  sufficient  to  found 
scire  facias  against  special  bail.  See  Capias 
ad  satisfaciendum,  and 

Turner  v.  Harris's  ex'or  Ac,  475 

SPECIAL  PLEA. 

1.  See  Accord  and  satisfaction,  and 
Herring  ton  v.  Harkins's  adm'rs,  591 

2.  See  Escape  No.  2,  and 

Van  meter  &  al.  v.  Giles  governor,       328 

3.  See  Setoff  No.  1,  and 

Campbell's  adm'x  v.  Montgomery,      392 

SPECIAL  VERDICT. 

Judgment  for  plaintiff  in  part  and  for  de- 
fendant in  part. 

In  ejectment,  the  jury  having  returned  a 
special  verdict,  which  finds  facts  in  relation 
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to  two  tracts  of  land,  and  concludes  by  say- 
ing, that  if  the  law  arising  upon  the  facts  be 
for  the  plaintiff,  they  find  for  the  plaintiff 
the  lands  in  the  declaration  mentioned,  and 
one  cent  damages,  but  if  the  law  be  for  the 
defendant,  they  find  for  the  defendant ;  and 
the  court  being  of  opinion  that  the  law  is  for 
the  plaintiff  as  to  one  of  the  tracts  of  land, 
and  for  the  defendant  as  to  the  other ;  held^ 
it  is  unnecessary  to  award  a  venire  de  novo, 
but  judgment  may  be  given  on  the  special 
verdict,  for  the  plaintiff  for  one  tract,  and 
for  the  defendant  for  the  other. 

Hutchison  &  al.,v.  Kelly,  124,  5 

SPECIFIC  EXECUTION. 

I.  Specific     execution    denied    to    vendor; 
contract  rescinded  ;  and  account  taken 

between  vendor  and  vendee. 
1.  On  the  10th  of  October  1818,  a  sale  was 
made  of  a  tract  of  370  acres  of  land  in  Au- 
gusta county,  at  $40  per  acre,  to  be  paid  as 
follows,  viz :  $600  in  hand  (which  was  paid 
accordingly),  $1200  on   the  28th  of  December 
1818  with  interest  from  the  day  of  sale,  $1200 
on  the  28th  of  March  1819  with  like  interest, 
$750  on  the  28th  of  March  1820,  and  the  resi- 
due in  sums  of   $750    payable  at  specified 
times.    By  the  articles  of  agreement,    the 
vendee  was  to  give  bonds  and  satisfactory 
security  for  his  payments,  and  the  vendor 
bound  himself  to  make  the  vendee  a  good 
and  sufficient  deed  in  fee  simple,  with  gen- 
eral warranty,  at  the  first   Augusta  court 
after  the  payment  in  1819.    The  vendee  paid 
the  instalment  which  fell  due  on  the  28th  of 
December  1818,  and  the  instalment  which 
fell  due  in  1819  was  paid,  part  before,  and 
the  residue  on,  the  9th  of  December  in  that 
year,  so  that  the  vendor  became  bound  to 
make  a  deed  for  the  land. as  early  as  the  first 
Augusta    court  after  the  9th   of  December 
1819.    No  deed  was  made.     The  vendee  not- 
withstanding paid  the  instalment  which  fell 
due  on  the  28th  of  March  1820.    About  the 
10th  of  April  of  that  year,  the  vendor  died 
insolvent,   and  the  vendee,  soon   after  his 
death,    made    known   his  determination  to 
make  no  farther  payments  until  he  should 
get  a  tntle.    On  the  10th  of  September  1821, 
a  suit  in  equity  was  brought  by  the  adminis- 
trators of  the  vendor  against  the  vendee  and 
the  heirs  of  the  vendor,  to  compel  a  specific 
execution  of  the  contract ;  and  no  title  hav- 
ing ever  been  obtained  by  the  vendor,  the 
complainants    made    defendants    those    in 
whom  that  title  was  outstanding.     A  consid- 
erable fall  having  taken  place  in  the  value 
of  propert^r ,  the  vendee,  by  his  answer  sworn 
to  in   May   1825,  resisted  the  prayer  of  the 
bill,  on  the  ground  that,  under  the  circum- 
stances   of    the    case,   equity     required     a 
rescission,  and  not  an  execution  of  the  con- 
tract.     At    this    time   the    default    of    the 
vendor's   heirs  still  continued,  and   it  con- 
tinued  three    years  afterwards ;  that 
797      *i8  to  say,  it  continued  for  more  than 
eight  years  from   the  time  when  the 
vendor  had  bound  himself  to  make  the  title. 
During  this  time  the  land  had  fallen  in  value 
more  than  50  per  cent,   and  the  vendee  had 
never  surrendered  possession :  held,  1.  That 


the  long  continued  default  of  the  vendor  and 
his  heirs,  and  the  change  of  circumstances 
during  its  continuance,  constitute  a  valid  ob- 
jection to  a  specific  performance  of  the  con* 
tract.  2.  That  the  vendee  should,  on  the  one 
hand,  release  all  his  rights  under  the  con- 
tract, deliver  up  the  land,  and  account  for  its 
rents  and  profits  during  the  time  he  held  it ; 
and,  on  the  other  hand,  have  the  purchase 
money  paid  by  him  returned,  with  interest 
from  the  times  when  the  payments  were 
made,  and  also  have  the  value  of  any  perma- 
nent improvements  which  he  may  have  pot 
upon  the  land  set  off  against  the  rents  and 
profits,  provided  they  do  not  exceed  the 
amount  of  the  said  rents  and  profits. 
3.  That  if.  on  stating  an  account  between  the 
parties  on  these  principles,  a  balance  should 
appear  to  be  due  from  the  vendee,  he  should 
be  decreed  to  pay  it ;  if  in  his  favour,  it 
should  be  decreed  to  him,  and  if  there  be  no 
sufficient  personal  estate  of  the  vendor  to 
pay  the  same,  the  land  should  be  subjected 
to  its  payment.  4.  That  each  party  should 
pay  his  own  costs,  except  as  to  taking  the 
accounts,  the  costs  of  which  should  be 
equally  divided  between  the  parties. 

Bryan  v,  Lofftus's  adm'rs,  12 

II.  What  bill  by  vendee  for  specific  execution 
in  part  will  be  dismissed. 

2.  A  husband  sells  land  in  which  his  wife 
has  an  estate  in  fee,  and  executes  a  bond  to 
the  purchaser,  conditioned  that  he  and  hia 
wife  will  make  a  deed  to  the  purchaser  within 
a  specified  time.  After  that  time  the  hus- 
band states  that  his  wife  has  declined  join- 
ing him  in  the  deed,  and  has  forbidden  him 
to  convey  his  estate,  and  he  refuses  to  make 
any  conveyance.  Thereupon  a  bill  is  filed 
by  the  purchaser  against  the  husband,  stat- 
ing that  there  are  children  of  the  marriage, 
claiming  that  the  husband  is  therefore  enti- 
tled to  a  life  estate,  and  praying  that  he  maj 
be  decreed  to  convey  to  the  complainant  all 
his  interest  in  the  land,  reserving  to  the  com- 
plainant  his  right  of  action  at  law  upon  the 
bond  against  the  husband  for  failing  to  pro- 
cure his  wife  to  unite  with  him  in  the  con- 
veyance. The  bill  being  demurred  to,  the 
circuit  court  sustains  the  demurrer  and  dis- 
misses the  bill ;  and  this  decree  is  affirmed. 
M'Cann  v.  Janes,  256 

STATUTE— Constitutionality  of. 

See  Lottery,  Slaves  Ac.  No.  10,  and 

Phalen  v.  Commonwealth,  713 

Abrahams  v.  Commonwealth,  676 

STATUTE  OE  FRAUDS. 

See  Fraud. 

STATUTE  OP  UMITATIONS. 

See  limitation  of  suits. 

STATUTES  OP  VIRGINIA,  OP  A  GEN- 
ERAL NATURE,  CITED  AND  CON- 
STRUED. 

I.  Literary  fund. 

1.  Ch.  33,  p.  82  of  1  R.  C.  constituting  and 
regulating  the  literary  fund,  cited. 

Literary  fund  v.  Dawsons,  41^ 
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2.  Sappl.  to  R.  C.  ch.  18,  p.  33  ;  Id.  ch.  19, 
p.  35 ;  Id.  ch.  20,  p.  36 ;  Id.  ch.  28,  p.  40,  regu- 
lating the  literary  fund,  cited. 

S.  C,        413 

3.  Acts  of  1820-21,  ch.  11,  §  5,  p.  16,  appro- 
imating  surplus  income  of  literary  fund  to 
endowment  of  colleges,  academies  and  inter- 
mediate schools  to  be  thereafter  designated 
by  the  legislature,  cited.  S.  C. ,        416 

4.  Acts  of  1835-6,  ch.  4,  p.  7-8,  allowing 
surplus  revenue  of  literary  fund  to  be  ap- 
plied to  colleges  and  academies,  cited. 

S.  C,        414,  432 

5.  Acts  of  1836-7,  ch.  12,  p.  13,  for  pay- 
meat  of  outstanding  claims  against  school 
commissioners,  and  dividing  counties  and 
corporations  into  school  districts,  cited. 

S.  C,        413 

II.  Jurisdiction  and  practice  of  courts. 

6.  Ch.  64,  §  11,  17,  p.  192,  194  of  1  R.  C. 
concerning  reviving  and  other  process 
from  the  court  of  appeals,  cited. 

Bank  of  Alexandria  v,  Patton  Ac,      516 

7.  Same  chapter,  §  23,  p.  195,  author- 
796     izing  the  judges  of  the  court  of  *appeals 
to  direct  the  form  of  writs,  cited. 

S.  C,        517 

8.  Acts  of  1830-31,  ch.  11,  §  31,  Suppl.  to 
R.  C.  p.  149,  providing  that  process  conse- 
quent upon  appeals  to  the  court  of  appeals 
should  be  regulated  by  the  laws  and  usages 
then  in  force  and  in  practice,  cited. 

S.  C,        516 

9.  Ch.  66,  §  38,  p.  203  of  1  71.  C.  giving  to 
the  judges  of  the  district  courts  of  chancery 
general  jurisdiction  in  awarding  injunctions 
and  writs  of  ne  exeat,  cited. 

Brent  Ac.  v,  Peyton,  609,  612,  13 

10.  Acts  of  1830-31,  ch.  11,  §  22,  Suppl.  to 
R.  C.  p.  142,  defining  the  chancery  jurisdic- 
tion of  the  circuit  superior  courts,  cited. 

S.  C. ,        608 

11.  Same  chapter,  g  41,  Suppl.  to  R.  C.  p. 
151,  giving  to  judges  of  circuit  superior 
courts  general  jurisdiction  in  awarding  in- 
junctions,  construed.  S.  C. ,        604 

12.  Ch.  66,  §  51,  p.  206  of  1 R.  C.  concerning 
appeals  to  the  court  of  appeals  from  decrees 
in  chancery,  cited. 

Campbells  z'.  Bowen*sadm'rs  Ac,        249 

13.  Same  chapter,  §  50,  51,  concerning  ap- 
peals to  the  court  of  appeals  from  final  de- 
crees, cited. 

Cocke's  adm'r  v,  3^ilpin,  34 

14.  Acts  of  1830-31,  ch.  11,  §  31,  Suppl.  to 
R.  C.  p.  146, 7,  on  same  subject,  cited. 

S.  C,        34 

15.  Statute  of  October  1778,  9  Hen.  stat.  at 
large  p.  523,  4,  concerning  appeals  to  the 
court  of  appeals,  cited.  S.  C. ,        34 

16.  Statute  of  May  1779,  10  Hen.  stat.  at 
large  p.  90,  on  same  subject,  cited. 

S.C,        34 

17.  Statute  of  1792, 13  Hen.  stat.  at  large 
p.  406,  on  same  subject,  cited. 

S.  C,        34 

18.  Statute  of  January  1798,  Acts  of  1797-8, 
cb.  5,  §  1,  p.  6,  allowing  appeals  to  the  court 


of  appeals  from  interlocutory  decrees,  cited. 

S.  C,        34 

19.  Ch'  66,  §  60,  p.  208  of  1  R.  C.  concern- 
ing dismission  of  bill  where  injunction  is 
dissolved,  cited. 

Warwick  &  ux.  Ac.  v,  Norvell,  316 

20.  Same  chapter,  g  61,  Acts  of  1830-31,  ch. 
11,  §  43,  concerning  damages  on  dissolution 
of  injunction  to  judgment,  construed. 

Medley  v,  Pannill's  admV,  63 

cited.  S.  C,        66 

21.  Ch.  66,  §  73,  p.  212  of  1  R.  C.  concern- 
ing power  of  chancery  court  to  appoint 
guardian  ad  litem  to  in  sane  defendant,  cited. 

Campbells  V.  Bowen's  adm'rs  &c.,      249 

22.  Acts  of  1830-31,  ch.  11,  §  62,  Suppl.  to 
R.  C.  p.  157,  allowing  special  pleas  in  the 
nature  of  pleas  of  set-off  to  be  filed  in  actions 
brought  in  the  circuit  superior  courts,  con- 
strued. 

Campbell's  adm'x  v.  Montgomery,      392 

23.  Same  chapter,  §  %,  Suppl.  to  R.  C.  p. 
169,  providing  for  the  transfer  of  causes 
from  the  superior  courts  of  law  to  the  circuit 
superior  courts  of  law  and  chancery,  cited. 

S.  C,        392 

24.  Same  chapter,  §  30,  Suppl.  to  R.  C.  p. 
145,  declaring  in  what  cases  appeals  to  the 
circuit  superior  courts  shall  be  demandable 
as  of  right,  construed. 

Hill  V,  Salem  turnpike  co. ,  263 

25.  Same  chapter,  §  97,  Suppl.  to  R.  C.  p. 
169,  for  transferring  causes  from  the  district 
courts  of  chancery  to  certain  circuit  superior 
courts  of  law  and  chancery,  cited. 

Bank  of  Alexandria  v.  Patton  &c.,      514 

III.  Sheriffs. 

26.  Ch.  78,  §  12,  p.  278  of  1  R.  C.  prescrib- 
ing foim  of  sheriff's  official  bond,  cited. 

Garland  &c.  v.  Lynch,  546 

27.  Same  chapter,  §  13,  p.  279,  giving  ac- 
tion on  sheriff's  official  bond,  in  favour  of 
any  person  injured,  to  recover  damages  sus- 
tained by  the  breach  of  the  condition,  con- 
strued. S.  C,        546 

IV.  Caveats. 

28.  Ch.  86,  §  38,  p.  330  of  1  R.  C.  concern- 
ing omission  of  party  to  avail  himself  of 
remedy  by  caveat,  cited. 

Warwick  &  ux.  Ac.  v.  Norvell,  317 

29.  Statute  of  May  1779,  ch.  13, 10  Hen. 
stat.  at  large  p.  50,  58,  giving  the  remedy  by 
caveat  for  determining  the  right  to  waste 
and  unappropriated  lands,  construed. 

V.  Fraudulent  conveyances. 

30.  Ch.  101,  §  2,  p.  372  of  1  R.  C.  avoiding 
conveyances  made  to  delay,  hinder  or  de- 
fraud creditors,  construed. 

Hutchison  &  al.  v.  Kelly,  123,  4 

Bank  of  Alexandria  v,  Patton  &c.,      500 

31.  Same  section,  avoiding  conveyances 
made  to  defraud  purchasers,  construed. 

Bank  of  Alexandria  v,  Patton  &c.,  500 

799  ♦VI.  Usury. 

32.  Ch.  102,  p.  373  of  1  R.  C.  against 
usury,  cited. 

U.  S.  bank  &c.  v.  Merchants  bank,      579 
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VII.  Wills. 


33.  Acts  of  1834-5,  ch.  60,  p.  43.  Acts  of 
1839-40,  ch.  57,  §  2,  p.  SO,  prescribing  the 
mode  of  executing  wills  of  personally,  cited. 

Malone's  adm'r  Sl  al.  v.  Hobbs  A  al.,  364 

34.  Ch.  104,  §  3,  p.  376  of  1  R.  C.  declaring 
the  modes  of  revoking  a  will  of  lands,  cited. 

S.  C.        374 

35.  Same  chapter,  §  9,  p.  377,  declaring 
that  written  wills  of  chattels  shall  not  be 
revoked  by  unwritten  declarations,  cited. 

S.  C,        361 

36.  Same  chapter,  §  13,  p.  378,  allowing 
validity  of  will  to  be  contested  by  bill  in 
chancery  after  probat,  construed. 

S.  C,        346 

37.  Same  chapter,  §  14,  concerning  evi- 
dence on  trial  of  issue  devisavit  vel  non, 
cited.  S.  C. ,        388 

38.  Acts  of  1838,  ch.  92,  p.  71,  authorizing 
validity  of  will  to  be  finally  determined  in 
court  of  probat,  cited.  S.  C. ,        389 

VIII.  Guardians. 

39.  Ch.  108,  i  7,  p.  407  of  1  R.  C.  requiring 
guardian  to  account  annually  with  the  ap- 
pointing court,  construed. 

Garrett   ex*or    Ac.    v,    Carr    &    ux. 
Ac. ,  1%,  7 

40.  Same  chapter,  §  9,  p.  408,  providing 
that  the  balance  of  account  appearing 
against  guardian  may  be  put  out  to  interest, 
or  that  the  guardian,  if  it  remain  in  his 
hands,  shall  account  for  the  interest,  con- 
strued. S.  C,        1%,7 

41.  Statute  of  October  1785,  ch.  86, 12  Hen. 
Stat,  at  large  p.  1%,  on  same  subject,  cited. 

S.  C,        208 

42.  Statute  of  December  1794,  Acts  of  1794, 
ch.  14,  §  6,  p.  11,  on  same  subject,  cited. 

S.  C,        206 

IX.  Idiots  and  lunatics. 

43.  Ch.  109,  §  3,  p.  413  of  1  R.  C.  directing 
justices  of  peace  to  examine  insane  persons, 
cited. 

Campbells  v.  Bowen's  adm'rs  Ac,        249 

44.  Same  chapter,  §  6,  9,  22,  p.  413, 415,  417, 
concerning  the  appointment  of  committees 
of  insane  persons,  cited.  S.  C,        249 

X.  Unlawful  entries  and  detainers. 

45.  Ch.  115,  §  14,  p.  458  of  1  R.  C.  prescrib- 
ing form  of  verdict  on  complaint  of  forcible 
or  unlawful  entry  or  unlawful  detainer,  cited. 

Vanmeter  A  al.  v.  Giles  governor,        337 

XI.  Repeal  of  letters  patent. 

46.  Ch.  119,  p.  466  of  1  R.  C.  declaring  and 
regulating  the  practice  of  suing  out  and 
prosecuting  writs  of  scire  facias  to  repeal 
letters  patent,  construed. 

Warwick  A  ux.  Ac.  v.  Norvell,  308 

47.  Same  chapter,  §  1,  p.  467,  providing 
that  patent  shall  not  be  repealed  unless  the 
petitioner  has  a  good  equitable  right,  cited. 

S.  C,        317 

XII.  Foreign  attachments. 

48.  Ch.  123,  p.  474  of  1  R.  C.  directing  the 
method  of  proceeding  in  courts  of  equity 
against  absent  debtors,  construed. 

U.  S.  bank  Ac.  v.  Merchants  bank,      573 


49.  Act  of  1744,  5  Hen.  stat.  at  large  p.  220  J 
on  same  subject,  cited.  S.  C,       575 ' 

50.  Act  of  1777,  9  Hen.  stat.  at  large  p.  3%, 
on  same  subject,  cited.  S.  C,       575 

XIII.  Statute  of  limitations. 

51.  Ch.  128,  §  4,  p.  488  of  1  R.  C.  excepting 
out  of  the  statute  such  accounts  as  coooero 
the  trade  of  merchandise  between  merchant 
and  merchant,  construed. 

Coalter  v.  Coalter,  79 

52.  Same  chapter,  §  5, 17,  p.  489,  492,  lim- 
iting proceedings  on  judgments,  cited. 

Cocke's  adm'r  v,  Gilpin,  48 

53.  Same  chapter,  §  5,  declaring  that  where 
execution  has  issued  and  no  return  is  made 
thereon,  the  party  in  whose  favour  the  same 
was  issued  may  obtain  other  executions  for 
ten  years  from  the  date  of  the  judgment  and 
not  after,  construed. 

Herrington  v,  Harkins's  adm'rs,      .  591 

XIV.  Proceedings  in  civil  suits. 

54.  Ch.  128,  §  38,  p.  497  of  1  R.  C.  provid- 
ing that  no  personal  action  or  suit  in  equity, 
originally  maintainable  by  or  against  aa 
executor  or  administrator,  shall  abate  by  the 
death  of  either  party  before  verdict  or  final 
decree,  cited. 

Bank.of  Alexandria  v,  Patton  Ac, 

519,522 

55.  Same  section,  p.  498,  providing  that  if 
a  party  die  between  verdict  and  judgment, 
the  judgment  shall  be  entered  as  if  both  par- 
ties were  living,  cited.        S.  C,       518 

800  ^56.  Statute  of  1792, 1  R.  C.  of  1814, 
ch.  76,  §  20,  p.  153  [110],  preventing 
abatement  of  any  such  action  by  death  of 
either  party  between  interlocutory  and  final 
judgment,  cited.  S.  C,       522 

57.  Acts  of  1825-6,  ch.  15,  §  2,  Suppl.  to  K. 
C.  p.  130,  providing  that  no  suit  in  equity 
shall  abate  by  the  death  or  marriage  of  the 
plaintiff,  cited.  S.  C,       517 

58.  Acts  of  1839,  ch.  66,  §  1,  p.  42,  providing 
that  no  suit  at  law  or  in  equity  in  the  name 
of  a  curator  or  committee  of  an  estate  shall 
abate  by  the  grant  of  letters  testamentary 
or  of  administration  on  such  estate,  cited. 

S   C  517 

59.  Acts  of  1830-31,  ch.  11,  §  65,  66,*  Suppl. 
to  R.  C.  p.  159,  160,  allowing  equitable  de- 
fences in  ejectments  and  real  actions,  cited. 

Campbell's  adm'x  v.  Montgomery,     400 

60.  Same  chapter,  g  68,  Suppl.  to  R.  C  p. 
161,  allowing  discovery  in  action  at  law, 
cited.  S.  C,       397 

61.  Same  chapter,  |  69,  allowing  produc- 
tion of  papers  to  be  compelled  in  action  at 
law,  cited.  .  S.  C,        397 

62.  Same  chapter,  §  101,  Suppl.  to  R.  C.  p. 
172,  saving  rights  accrued  before  the  com- 
mencement of  the  act,  cited.        S.  C,       395 

63.  Ch.  128,  §  78,  p.  508  of  1  R.  C.  provid- 
ing that  new  issues  may  be  tried  at  the  fir&t 
term  unless  good  cause  be  shewn  for  a  con- 
tinuance, construed. 

Herrington  v.  Harkins's  adm'rs,         591 

XV.  Executions  and  forthcoming  bonds. 

64.  Ch.  134,  §  3,  4,  8,  33,  p.  527,  528,  538  of 
1  R.  C.  providing  for  a  new  execution  where 
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the  first  has  not  produced  satisfaction  of  the 
jndjnnent,  cited. 

Garland  Ac,  v.  Irjnch,  555 

65.  Same  chapter,  §  16,  p.  530,  allowing 
owner  of  goods  levied  on  to  retain  the  pos- 
session upon  giving  a  forthcoming  bond  with 
safficient  security,  construed. 

S.  C,        546 

66.  Same  chapter,  §  18,  p.  531,  providing 
remedies  for  obligee  in  forthcoming  bond 
10  case  the  same  be  quashed  as  faulty,  con- 
strued. S.  C. ,        545,  6 

XVI.  Prison  bounds. 

67.  Ch.  134,  §  30,  p.  535  of  1  R.  C.  prescrib- 
ing the  condition  of  prison  bounds  bonds, 
cited. 

Vanmeter  &  al.  v,  Giles  governor,  335,  343 

68.  Statute  of  1793,  1  R.  C.  of  1814,  ch.  151, 
§  37,  p.  428  [303] ,  on  same  subject,  cited. 

S.  C,        335 

69.  Acts  of  1806-7,  ch.  27,  §  2,  p.  16,  on 
same  subject,  cited.  S.  C. ,        335,  339 

70.  Same  section,  requiring  sheriff  to  re- 
commit prison  bounds  debtor  to  close  prison 
at  the  expiration  of  one  year,  cited. 

S.  C.  335  339 

71.  Acto  of  1812-13,  ch.  26,  §  10,  p.  38,'  on 
same  subject,  cited.  S.  C,        335 

72.  Acts  of  1817-18,  ch.  28,  p.  30, 1  R.  C.  ch. 
135,  p.  547,  on  same  subject,  making  sheriff 
liable  to  a  fine  in  case  of  failure  to  recommit, 
cited.  8.  C,        335. 339 

73.  Statute  of  1792, 1  R.  C.  of  1814,  ch.  66,  § 
18,  p.  107  [76] ,  providing  that  prison  rules 
and  bounds  shall  be  assigned  by  the  district 
courts,  cited.  S.  C,        336 

74.  Acts  of  1807-8,  ch.  3,  §  2,  20,  p.  7,  10, 
concerning  the  power  of  the  superior  courts 
of  law  to  lay  off  prison  rules,  cited. 

0.  O.f         336 
XVII.  Insolvents. 

75.  Ch.  134,  §  31,  p.  536  of  1  R.  C.  allowing 
a  debtor  taken  or  charged  in  execution  to 
discharge  himself  by  taking  the  oath  of  in- 
solvency, construed. 

Turner  v.  Harris's  ex'or  Ac,  475 

cited. 

Commonwealth  v.  Cook,  729 

76.  Same  chapter,  §  34,  vesting  insolvent 
debtor's  estate  in  the  sheriff,  cited. 

Cosby  V.  Lambert,  •  232 

77.  Same  chapter,  §  35,  providing  remedy 
to  recover  money  due  or  personal  property 
belonging  to  insolvent,  cited.        S.  C. ,        233 

XVIII.  Escapes. 

73.  Ch.  136,  §  3,  p.  550  of  1  R.  C.  prescrib- 
ing what  shall  be  found  in  verdict  against 
sheriff  for  escape,  construed. 

Vanmeter  &  al.  v,  Giles  governor,        329 

XIX.  Crimes,  prosecutions  and  punishm^ts. 

79.  Ch.  Ill,  §  81,  p.  442  of  1  R.  C.  prescrib- 
ing the  proceedings  in  respect  to  slave  per- 
mitted by  owner  or  hirer  to  go  at  large  or 
hire  himself  out,  construed. 

Abrahams  v.  Commonwealth,  675, 6 

dted  in  note.  S.  C,        678,  9 

80.  Acts  of  1830-31,  ch.  11,  §  32,  Suppl.  to 
K.  C.  p.  149,  allowing  damages  on  affirmance 
of  judgment,  construed. 

S.  C,        676,7 


801  *81.  Ch.  131,  §  6,  p.  517  of  1  R.  C.  pro- 

viding that  no  confession  or  statement 
made  by  a  witness  on   his  examination  shall 
be  given   in  evidence  against  him  in  any 
prosecution  other  than  for  perjury,  cited. 
Commonwealth  v,  Dabney,  707,  711 

82.  Ch.  169,  §  59,  p.  614  of  1  R.  C.  declar- 
ing that  approvers  shall  never  be  admitted 
in  any  case  whatsoever,  cited. 

S.  C.        706,  709 

83.  Ch.  147,  g  5,  p.  563  of  1  R.  C.  imposing 
penalty  for  gaming  at  public  places,  cited. 

Abrahams  v.  Commonwealth,  688 

84.  Ch.  169,  g  1,  p.  598  of  1  R.  C.  concern- 
ing the  day  to  be  appointed  for  holding 
court  of  examination,  construed. 

Boyd  V.  Commonwealth,  691 

85.  Same  chapter,  (  28,  p.  607,  for  securing 
a  speedy  trial  to  persons  charged  with  trea- 
son or  felony,  construed. 

Green  v.  Commonwealth,  731 

cited  in  note.  S.  C. ,        733 

86.  Same  chapter,  §  31,  p.  608  of  1  R.  C. 
providing  that  the  charges  of  prosecution 
shall  be  paid  out  of  the  convict's  estate, 
cited. 

Abrahams  v.  Commonwealth,  685 

87.  Same  chapter,  §  65,  p.  614,  providing 
that  presentments,  where  the  penalty  of  the 
offence  does  not  exceed  a  certain  sum,  shall 
be  tried  without  a  jury,  cited. 

S.  C,        688 

88.  Suppl.  to  R.  C.  ch.  223,  §  2,  p.  278,  mak- 
ing it  felony  for  a  bank  officer  to  embeszle 
money  placed  under  his  care  by  virtue  of 
his  office,  cited. 

Commonwealth  v.  Dabney,  696 

89.  Suppl.  to  R.  C.  ch.  313,  p.  382,  to  pre- 
vent the  circulation  of  notes  of  unchartered 
banks,  cited. 

United  States  bank  Ac.  v.  Merchants 
banki  576 

90.  Acts  of  1828-9,  ch.  21,  §  1,  p.  25,  Suppl. 
to  R.  C.  ch.  184,  §  1,  p.  243,  making  it  a  mis- 
demeanour to  aid  a  slave  in  escaping  from 
his  owner,  cited. 

Young  V.  Commonwealth,  744,  5 

91.  Acts  of  1833-4,  ch.  69,  p.  81.  for  sup- 
pressing, after  a  certain  period,  the  draw- 
ing of  lotteries  within  the  commonwealth, 
and  the  sale  of  tickets  in  lotteries  to  be 
drawn  therein,  construed. 

Phalen  v.  Commonwealth,  713 

cited.  S.  C,        715,  16 

92.  Acts  of  1834-5,  ch.  66,  p.  47,  making 
it  felony  for  a  party  knowingly  to  have  in 
possession,  without  lawful  authority,  any 
plate  or  instrument  for  coining,   construed. 

Commonwealth  v.  Scott,  695 

cited  in  note.  S.  C,        695 

93.  Acts  of  1834-5,  ch.  77,  §  20,  p.  66,  7,  im- 
posing fine  for  obstruction  of  public  road, 
construed. 

M' Clin  tic  v.  Commonwealth,  727 

cited  in  note.  S.  C,        727 

94.  Ch.  236,  §  11,  p.  238  of  2  R.  C.  on  same 
subject,  cited.  S.  C,        727 

XX.  Turnpike  companies. 

95.  Ch.  234,  p.  211  of  2  R.  C.  prescribing 
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general  regulations  for  the  incorporation  of 
turnpike  companies,  cited. 

Hill  V.  Salem  turnpike  co.,  263 

%.  Same  chapter,  g  7,  p.  213, 14,  providing 

for  assessment  of  damages  to  result  from 

opening  turnpike  road,  cited.      S.  C. ,        263 

XXI.  Mills  and  roads. 

97.  Ch.  235,  §  4,  p.  226  of  2  R.  C.  prescribing 
the  proceedings  on  a))plication  by  owner  of 
land  on  both  sides  of  a  stream,  for  leave  to 
build  a  mill  and  dam  thereon,  construed. 

Hunter  v,  Matthews, 

98.  Same  chapter,  §  6,  p.  227,  as  to  the 
judgment  granting  leave  to  build  a  mill  and 
dam,  construed.  S.  C,  468 
cited  in  note.  S.  C,        472 

99.  Ch.  236,  p.  233  of  2  R.  C.  concerning 
public  roads,  cited. 

Hill  V,  Salem  turnpike  co.,  264 

SUBROGATION. 

What  prior  surety  will  not  be  subrogated 

to    creditor's    remedy    against    subsequent 

surety.    See  Principal  and  surety  No.  4,  and 

Brown  v.  Glascock's  adm'r,  461 

SUMMONS. 

Concerning  summons  to  master  in  proceed- 
ing for  suffering  several  slaves  to  go  at 
large,  see  Slaves  &c.  No.  9,  and 

Abrahams  v.  Commonwealth,  676 

SUNDAY. 

Court  of  examination  may  be  held  on  the 
fifth  day  after  the  date  of  the  warrant, 
though  one  of  the  five  days  be  Sunday.  See 
Examining  court  No.  1,  and 

Boyd  V.  Commonwealth,  691 

802  ♦SURETY. 

See  Principal  and  surety. 

SURVEY. 

Concerning  right  of  surveying  on  sale  and 
purchase  of  land,  see  Vendor  and  vendee  No. 
7,  and 

Crawford  &  al.  v,  M'Daniel,  448 

TRESPASS. 

Prosecution  for  assault  and  imprisonment. 
See  Assault,  and 

Jones  Sl  al.  z/.  Commonwealth,  748 

TRIAL. 

1.  Whether  master  charged  with  permitting 
slave  to  go  at  large  is  entitled  to  trial  by  jury. 
See  Slaves  &c.  No.  10,  and 

Abrahams  v.  Commonwealth,  676 

2.  Right  of  prisoner  for  treason  or  felony 
to  speedy  trial.  See  Criminal  jurisdiction 
&c.  No.  11,  and 

Green  v.  Commonwealth,  731 

3.  See  New  trial. 

TRUSTS  AND  TRUSTEES. 

I.  What  is  received  by  ex'or  as  a  trustee. 

1.  What  fund  received  by  executor  is  not 
received  in  his  executorial  character  but  in 
that  of  trustee  under  the  will.  See  Wills 
No.  6,  and 

Jackson  &  al.  v,  Updegraffe  &.  al.,        107 1 


II.  Rights  of  cestuis  que  trust   in'  case  of 
unexecuted   trust   to    purchase   and 
divide  lands. 

2.  An  inhabitant  of  Frederick  county,  Vir- 
ginia, who  died  in  1806,  desired  by  his  will, 
1.  that  the  tract  of  land  on  which  he  lired 
should  be  sold  by  his  executors,  at  such  time 
and  upon  such  terms  as  they  in  their  judg- 
ment might  think  would  be  most  conducive 
to  the  advantage  of  his  heirs ;  2.  that  the 
money  arising  from  the  sale  should  be  ap- 
plied to  the  purchasing  other  lands  upon  the 
most  advantageous  terms,  either  in  state  of 
Kentucky,  or  some  other  part  of  the  western 
country  that  his  executors  might  think  would 
be  most  to  the  general  interest  of  his  hein; 
and  3.  that  the  lands  so  purchased  should  be 
divided  amongst  his  five  daughters  and  two 
sons,  in  the  following  manner ;  each  of  hit 
daughters  to  have  400  acres,  and  the  residue 
to  be  equally  divided  between  the  two  soni; 
all  of  which  divisions  he  desired  should  bear 
an  equal  proportion  to  each  other  in  respect 
to  the  quality  of  land.  The  testator  ap- 
pointed his  wife  executrix,  and  one  of  bit 
sons  executor.  The  son  qualified  as  exeos- 
tor  a  few  months  after  the  testator's  death, 
and  the  widow  died  about  two  years  after- 
wards. The  husband  of  one  of  the  daugh- 
ters purchased  the  right  of  another  daughter, 
and  the  three  other  daughters  sold  their 
rights  to  the  son  who  was  executor.  In  1816, 
a  bill  was  filed  in  the  name  of  the  husband 
and  wife,  to  compel  the  executor  to  execute 
the  trust  by  selling  the  land  and  distribntioir 
the  proceeds.  In  1827,  a  supplemental  biU 
was  filed,  setting  forth  that  in  1817  a  sale  waa 
made,  but  the  executor  had  taken  no  further 
step  towards  the  execution  of  the  trust ;  and 
praying  that  the  plaintiffs  might  have  i 
decree  for  their  proportion  of  the  proceeds  of 
sale.  The  executor  answered,  that  he  had 
always  been  ready  to  purchase  land  in  the 
western  country  for  the  complainants :  htld, 
1.  That  as  the  trustee  has  improperly  de- 
layed the  execution  of  the  trust,  until  a 
great  change  has  taken  place  in  the  situa- 
tion of  the  western  country  and  the  circum- 
stances of  the  parties,  the  benefidariet 
ought  not  now  to  be  compelled  to  take  landi 
in  the  western  country,  but  should  be  allowed 
to  take  their  just  proportion  of  the  mouer 
arising  from  the  sale  of  the  Frederick  lands ; 
and  that  the  principle  of  equality  in  the  divi- 
sion of  the  said  money  is  in  this  case  just 
and  proper.  2.  That  the  female  complain- 
ant's portion  of  the  money  arising  fr^m 
the  sale  of  the  lands  should  be  so  secured 
and  protected,  as  to  prevent  its  being  sub- 
jected to  the  control  or  debts  of  the  husband 
to  fL  greater  extent  than  if  it  were  land, 
unless  the  wife  should  consent  that  the 
money  be  paid  to  the  husband  absolntelj; 
as  to  which  she  ought  to  be  privily  exam- 
ined, separately  and  apart  from  her  husband, 
in  the  same  manner  as  in  the  conveyance  of 
her  real  estate. 

Ashby  V,  Smith  and  wife,  55, 6 

803      *III.  Devise    for    testator's  daughter 
and  her  children. 

3.  Concerning  devise  in  trust  for  testator's 


488 


I  ROB. 


Virginia  Reports,  Annotatsd. 


INDEX 


I  daughter  aad  her  children,  see  Will  No.   7, 
and 

Stinson  ex'or  &c.  v.  Day  &  wife,  435 

IV.  Devise  for  literary  fuad. 

4.  Coaceming'  devise  to  executors  in  trust 
for  the  literary  fund,  see  lyiterary  fund,  and 

Literary  fund  v,  Dawsons,  402 

V.  Breach  of  trust,  and  cooperation  therein. 

5.  Parties  dealing^  with  an  executor  or 
trustee,  and  cooperating'  with  him  in  the 
misapplication  of  assets  or  trust  funds,  in 
violation  of  the  duties  of  the  executor,  or  in 
breach  of  the  trust,  cannot  use  such   trans- 

j' actions  as  a  defence  against  the  claim  of 
creditors,  legatees,  or  cestuis  que  trust.  And 
the  application  of  assets  or  trust  funds,  by 
the  executor  or  trustee,  to  the  discharge  of 
bis  individual  responsibilities,  is,  unless  the 
estate  or  trust  be  indebted  to  the  executor  or 
trustee,  a  violation  of  duty  or  breach  of  trust. 
Jackson  &  al.  v,  Updegraffe&  al.,        107 


TURNPIKK  COMPANY. 

See  Roads  No.  2,  and 
Hillz'.  Salem  turnpike  co., 
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I.  Who  is  not  entitled  to  lieu  for  purchase 

money. 

1.  A  person  entitled  to  have  an  assign- 
ment of  a  title  bond  and  the  possession  of 
the  property  upon  paying  a  certain  sum, 
transfers  his  right,  and  his  assignee  pays 
that  sum,  and  assigns  his  right  to  another, 
who  obtains  title  to  the  property  according 
to  the  bond  ;  after  which  the  person  first 
mentioned  files  a  bill,  alleging  that  his  trans- 
fer was  in  consideration  of  money  which  has 
never  been  paid  him,  and  claiming  that  the 
lien  of  a  vendor  for  purchase  money  exists 
in  his  favor,  upon  the  property  in  the  hands 
of  the  subsequent  holders,  who  purchased, 
as  he  alleges,  with  notice :  heldy  no  such  lien 
exists. 

Page&c.  V,  Booth  &c.,  161 

n.  Specific  execution  and  rescission. 

2.  Specific  execution  denied  to  vendor ; 
contract  rescinded;  and  account  taken  be- 
tween vendor  and  vendee.  See  Specific 
execution  No.  1,  and 

Bryan  v,  lyofiFtus's  adm'rs,  12 

3.  What  bill  by  vendee  for  partial  execu- 
tion of  husband's  contract  to  convey  wife's 
land  will  be  dismissed.  See  Specific  execu- 
tion No.  2,  and 

M'Cann  v,  Janes,  256 

4.  Rescission  decreed  to  vendee  shewing 
that  his  vendor  was  merely  a  mortgagee  of 
the  land.    See  Rescission  No.  1,  and 

Breckenridge  v.  Auld  &c.,  148 

5.  Rescission  decreed  between  vendor  and 
vendee  codefendants.  See  Rescission  No.  2, 
and 

Morriss  v,  Coleman  &c.,  478 

III.  Correction  of  mistake. 

6.  When  equity  will  correct  mistake  in 
conveyance  of  land.    See  Mistake  No.  1,  and 

Blessing's  adm'rs  v.  Beatty,  287 


IV.  Right  of  surveying. 

7.  Where  there  is  a  sale  of  land  by  the 
acre,  a  right  of  surveying  exists  whether  ex- 
pressly reserved  or  not,  and  if  no  time  is 
limited  for  making  the  election  to  survey,  it 
may  be  done  at  any  time  before  the  whole 
business  is  closed  between  the  parties.  Ac- 
cord. Nelson  v.  Carrington  &  others,  4  Munf . 
332,  and  Carter  v,  Campbell,  Gilm.  170. 

Crawford  &  al.  v,  M'Daniel,  448 

V.  Compensation  for  deficiency  or  excess. 

8.  A  deed  of  bargain  and  sale  conveys  a 
tract  of  land  described  as  ''containing  by 
survey  785  acres,  and  bounded  as  follows,  to 
wit,  beginning"  &c;  (here  certain  metes  and 
bounds  were  set  out)  *'this  part  containing- 
765  acres,  and  another  part  attached  to  the 
same  tract  containing  20  acres,  and  making 
up  the  full  amount  of  785  acres,  being 
bounded  as  follows,"  &c. — the  price  stated 
in  the  deed  being  11775  dollars,  which  is  the 
product  of  785  acres  at  15  dollars  per  acre, 
and  there  being  no  evidence  but  the  deed  it- 
self of  the  terms  of  the  contract  between  the 
vendor  and  vendee.  It  turns  out  that  the 
tract  contains  less  than  785  acres :  held^ 
the  vendee  is  entitled  to  compensation  for 
the  deficiency. 

Crawford  &  al.  v,  M'Daniel,  448 

9.  The  principles  upon  which  equity  gives 

relief  to  vendor  in  case  of  excess,  or 
804      to  vendee  in  case  of  deficiency  *in  the 
estimated  quantity  of  land,  examined 
by  Baldwin,  J. 

Blessing's  adm'rs  v,  Beatty,  287 

10.  An  estimate  by  the  parties  of  the 
quantity  of  land  sold,  whether  in  a  contract 
executed  or  in  a  contract  executory,  ought  to 
be  taken  prima  facie  to  have  influenced  the 
price.  Therefore  where  a  sale  was  made, 
for  2000  dollars,  of  a  tract  of  land,  which,  in 
the  articles  of  sale  and  in  the  deed  of  con- 
veyance, was  mentioned  as  ''containing  280 
acres,"  without  the  addition  of  the  customary 
words  "more  or  less,"  and  the  tract  proved 
to  contain  only  253  acres,  it  was  considered 
that  although  the  purchase  money  was  not 
an  equimultiple  of  the  number  of  acres,  yet 
the  presumption  was  against  the  contract 
being  one  of  hazard,  and  the  vendor  was  held 
liable  for  the  deficiency  ;  dissentiente  Stan- 
ard,  J.  S.  C,        287 

VI.  Rate  of  compensation  and  extent  of  re- 
lief to  vendee. 

11.  Where,  at  the  time  of  the  sale  of  a  tract 
of  land,  it  is  estimated  that  there  is  a  certain 
number  of  acres  within  the  boundaries  by 
which  the  tract  is  conveyed,  and  it  after- 
wards appears  that  the  vendee  is  entitled  to 
be  compensated  for  a  deficiency  in  the  quan- 
tity, the  rule  of  compensation  will  generally 
be  according  to  the  average  value  of  the 
whole  tract.  S.  C,        287 

12.  The  vendee  of  land  in  joins  a  judgment 
recovered  against  him  for  a  balance  of  the 
purchase  money,  alleging  a  defect  in  the  title 
to  the  land,  which  he  fails  to  prove,  where- 
upon the  injunction  is  dissolved  and  the  bill 
dismissed.  Afterwards  he  brings  another 
suit,  in  which   he  establishes  his  right  to 
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compensation  for  a  deficiency  in  the  quantity 
of  the  land,  to  an  amount  equal  to  the  unpaid 
balance  of  the  purchase  money  :  held^  he  is 
entitled  to  relief  as  well  ag'ainst  the  damages 
accrued  on  the  dissolution  of  the  first  injunc- 
tion, as  against  the  judgment  at  law. 

Crawford  &  al.  v.  M'Daniel,  448 

VII.  Parties  to  suit  by  surviving  vendee  for 

compensation. 

13.  After  judgment  recovered  by  vendor 
against  two  joint  vendees  of  land  for  a  bal- 
ance of  the  purchase  money,  one  of  the 
vendees  dies,  and  the  other  brings  a  suit  in 
equity  a|r«in&t  the  vendor,  alleging  and  prov- 
ing a  deficiency  in  the  quantity  of  the  land 
to  a  value  exceeding  the  unpaid  balance  of 
the  purchase  money,  and  claiming  that  the 
judgment  be  tnjoined  and  the  overpaid  money 
refunded :  held,  it  is  improper  to  decree  in 
the  cause  without  having  the  representatives 
of  the  deceased  vendee  before  the  court :  dis- 
sentiente  Stanard,  J. 

Crawford  &  al.  v.  M'Daniel,  449 

VIII.  Assignees  of  purchase  money. 

14.  Concerning  the  rights  of  parties  to 
whom  bonds  for  purchase  money  have  been 
assigned,  see  Assignment  No.  2,  3,  4,  and 

Crawford  &  al.  v.  M*Daniel,  448 

Breckenridge  v,  Auld  &c.,  148 

IX.  Purchase  of  property  settled. 

15.  What  purchaser  cannot  avoid  a  volun- 
tary settlement  made  by  his  vendor.  See 
Fraud  No.  7,  and 

Bank  of  Alexandria  v,  Patton  &c.,      500 

VENIRE  DE  NOVO. 

When  unnecessary.  See  Special  verdict, 
and 

Hutchison  &  al.  v.  Kelly,  124 

VERDICT. 

1.  In  debt  on  official  bond  of  sheriff  for 
escape.     See  Escape  No.  4,  and 

Vanmeter  &  al.  v,  Giles  governor,       329 

2.  On  indictment  for  building  fence  across 
a  road.    See  Roads  No.  5.  and 

M'Clintic  v.  Commonwealth,  727 

3.  On  indictment  for  second  offence  of  petit 
larceny.     See  Larceny  No.  4,  and 

Stroup  V.  Commonwealth,  754 

4.  'What  is  ground  for  setting  aside  verdict 
of  conviction  in  felony.     See  New  trial,  and 

Overbee  r.  Commonwealth,  756 

Heath  v.  Commonwealth,  735,  6 

5.  Judgment  on  special  verdict  in  eject- 
ment, for  plaintiff  as  to  one  tract  and  for 
defendant  as  to  another.  See  Special  ver- 
dict, and 

Hutchison  &  al.  v,  Kelly,  124 

VOIR  DIRE. 

1.  Right  of  prisoner  to  examine  jurors  on 
voir  dire.    See  Jury  No.  3,  and 

Heath  v.  Commonwealth,  735 

2.  Concerning  new    trial  for    perjury  of 


jurors  on  voir  dire,  discovered  after 
^verdict  of  conviction,  see  New  trial 
No.  3,  and  S.  C,        735,6 


VOLUNTARY  CONVEYANCE. 

1.  See  Fraud  No.  5,  6,  7,  and 
Hutchison  &  al.  v,  Kelly, 
Bank  of  Alexandria  v,  Patton  &c. 
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2.  What  voluntary  conveyance  to  secure 
debts  is  no  impediment  to  levy  of  executions 
or  to  a  subsequent  conveyance.  See  Mort- 
gages and  trusts  No.  3,  and 

Spencer  v.  Ford,  64ft 

WAIVER. 

1.  A   plea    being    received  by   the    court, 
though  objected  to  by  the  plaintiff,  he  ex- 
cepts to  the  decision,  and  then  takes  issue 
in  fact  on  the  plea :   held^  his  exception  is< 
not  waived  by  taking  issue. 

Campbell's  adm'x  v,  Montgomery,      392; 

2.  When  defendant  will  be  presumed  to' 
have  acquiesced  in  rejection  of  his  plea.  See 
Pleading  No.  5,  and 

Herrington  v,  Harkins's  adm'rs,         591 

3.  When  defendant  at  law  may  have  relief 
in  equity  without  waiving  his  legal  defence 
by  confessing  judgment.  See  Election  No. 
3,  and 

Warwick  &  ux.  &  al.  v.  Norvell,  306 

WARD. 
See  Guardian  and  ward. 

WARRANT. 

1.  No  warrant  is  necessary  for  apprehend- 
ing a  slave  going  at  large  or  hiring  himself 
out  contrary  to  law. 

Abrahams  v.  Commonwealth,  675 

2.  What  commitment  does  not  sufficientlj 
specify  offence.     See  Commitment  No.  1,  and 

Young  V,  Commonwealth,  744 

3.  When  general  court  will  remand  pris- 
oner before  a  justice  after  discharging  bim 
from  illegal  commitment  by  circuit  court. 
See  Commitment  No.  2,  and        S.  C,       744 

4.  Warrant  to  convene  court  of  examina- 
tion.    See  Examining  court,  and 

Boyd  V.  Commonwealth,  691 

WASTE  LANDS. 

What  land  is  not  waste  and  unappropri- 
ated.    See  Caveat,  Patent  No.  1,  and 

Warwick  &  ux.  &  al.  v.  Norvell,  306 

WAY. 

What  is  no  dedication  of  land  to  public  use. 
See  Dedication,  and 

Skeen  &c.  v,  Lynch  &c.,  186 

WIDOW. 

Widow's  interest  in  money  received  under 
treaty  of  Ghent  as  indemnity  for  deported 
slaves  of  decedent.  See  Slaves  Ac  No.  1, 
and 

Foushee  v.  Blackwell  &  wife,  488 

WILL. 

I.  Bill  contesting  validity  of  will. 

1.  Where  a  bill  has  been  admitted  to  pfotnt, 
and  a  person  interested  appears  within 
seven  years  afterwards  and  files  a  bill  in 
chancery  under  the  act  1  Rev.  Code  of  1819, 
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cfa.  104,  §  13,  it  is  sufficient  in  such  bill  to 
arer  in  general  terms  that  the  writing'  of 
which  probat  has  been  received  is  not  the 
will  of  the  decedent. 

Malone's  adm'r  &  al.   v.   Hobbs  & 
al.,  346 

U.  Plaintiffs  in  such  bill. 

2.  An  answer  to  a  bill  contesting  the  va- 
lidity of  a  will  states,  that  some  of  the  plain- 
tiffs had  accepted  legacies  and  devises  under 
the  will ;  and  the  fact  appears  to  be  so  by 
exhibits  filed  with  the  answer.  After  ver- 
dict and  decree  against  the  will,  the  objection 
is  taken  in  an  appellate  court,  that  those 
parties  had  precluded  themselves  from  disput- 
ing the  validity  of  the  will,  and  that  as  they 
are  improperly  joined  with  the  other  plain- 
tiffs, the  suit  cannot  be  sustained :  hM,  the 
objection  will  not  avail.  S.  C,        346 

m.  Evidence  on  issue  devisavit  vel  non. 

3.  On  the  trial  of  an  issue  whether  a  writ- 
ing, admitted  to  probat  as  a  will,  be  the  will 
of  the  decedent  or  not,  the  evidence  against 
the  will  consists  of  statements  by  witnesses, 
of  what  a  legatee  had  told  them  had  passed 
on  one  occasion  when  he  and  the  decedent 
were  to^^ether.  That  legatee  is  one  of  many 
defendants,  and  it  does  not  appear  that  he 
refused  to  testify.  The  admissibility  of  such 
evidence  questioned  before  the  appellate 
court  by  counsel,  but  not  decided. 

8.  C,        346 
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4.  On  the  trial  of  an  issue  whether  a 
writing-,  admitted  to  probat  as  a  wUl,  was  the 
will  of  the  decedent  or  not,  it  appeared  that 
the  decedent  had  made  a  codicil  to  his  will, 
and  that  the  codicil  was  afterwards  destroyed 
by  his  direction.  The  evidence  tended  to 
shew  that  the  will  was  written  on  one  sheet  of 
paper,  and  the  codicil  on  another ;  that  the 
will  was  left  wiUi  one  person,  and  the  codicil 
with  another ;  and  that  the  will  and  codicil 
were  with  those  persons  respectively,  at  the 
time  the  codicil  was  destroyed.  The  circuit 
court  instructed  the  jury,  that  if  they  be- 
lieved from  the  evidence,  that  the  decedent 
intended,  at  the  time  of  destroying  the  codi- 
cil, thereby  to  destroy  or  revoke  the  will,  in 
that  case  the  destruction  of  the  codicil  was  a 
revocation  of  both  the  will  and  codicil :  heldf 
this  instruction  was  erroneous. 

S.  C,        346,  7 

5.  Although  a  testator  has  directed  his  will 
to  be  destroyed,  and  believes  that  it  has  been 
destroyed  as  requested,  yet  if  it  be  not  in  fact 
destroyed,  such  direction  and  belief  will  not 
operate  as  a  revocation  of  the  will,  even  in 
relation  to  the  personal  estate. 

S.  C,        347 
V.  Direction  that  ez'or  receive  and  pay  over 
legacy  charged  on  devisee. 

6.  A  testator,  besides  bequeathing  a  sum 
of  money  to  his  wife,  and  another  sum  to  his 
daughter  Rebecca,  bequeathed  to  his  daugh- 
ter Susanna  $4000  to  be  paid  by  his  execu- 
tors in  equal  payments  of  $1000  each  after 
his  decease.  He  devised  lands  to  certain 
devisees,  provided  they  should  pay  into  the 
hands  of  his  executors  the  sum  of  $1000  per 


annum  for  eleven  years.  He  made  a  bequest 
to  two  sons  John  and  Samuel,  they  making 
themselves  answerable  for  certain  payments 
to  his  wife  and  his  daughter  Rebecca.  And 
he  directed  his  executors  to  receive  $1000  an- 
nually from  the  devisees  before  mentioned 
for  five  years,  to  be  paid  over  by  them  to  his 
daughter  Susanna.  The  remaining  $6000  as 
it  should  become  due,  he  gave  to  his  sons 
John  and  Samuel.  Under  this  will  a  ques- 
tion arose  as  to  the  quality  and  extent  of  the 
power  conferred  on  the  executors  over  the 
fund  of  $1000  per  annum,  charged  on  the  dev- 
isees. Per  Stanard,  J.,  the  proposition 
that  this  fund  is  identified  with  the  per- 
sonal estate  of  the  testator,  and  passes  to  the 
executors  subject  in  all  respects  to  the  exec- 
utorial power  over  personal  estate,  and  to  all 
the  liabilities  of  such  estate,  cannot  be  main- 
tained :  the  legacy  of  $5000  for  the  daughter 
Susanna  is  not  a  general  one,  payable  out  of 
the  personal  assets,  with  the  charg^e  on  the 
land  as  an  auxiliary  security,  but  is  a  legfacy 
to  be  paid  only  by  means  of  the  charge  ;  and 
the  fund  arising  from  this  charge  has  no 
more  the  quality  of  personalty,  than  a  fund 
arising  from  land  directed  to  be  sold  to  pay  a 
legacy. 

Jackson  A  al.  v.  Updegraffe  &  al.,        107 

VI.  Devise  for  testator's  daughter  and  her 

children. 

7.  A  testator  devises  to  a  married  daughter 
A.  R.  and  her  heirs,  W.  8.  R.  included,  two 
tracts  of  land,  and  declaring  that  the  daugh- 
ter's husband  is  not  capable  of  conducting 
his  own  affairs,  and  is  therefore  entirely  ex- 
cluded from  managing  any  part  of  his  (testa- 
tor's) estate,  directs  that  his  executor  shall 
manage  the  land  '*  in  the  following  manner, 
that  is  to  say,  that  A.  R.  and  her  children 
shall  have  the  rents  or  profit,  except  the 
place  I  now  rent  to  W.  R.  and  J.  D.  for  three 
years,  but  after  that  time  the  entire  profit  of 
both  tracts  shall  be  to  the  said  A.  R.  and  her 
children,  and  shsdl  not  be  sold  by  them  or 
any  of  them  until  her  youngest  child  comes 
to  the  age  of  21  jfears,  and  not  then  without 
the  consent  of  my  daughter  A.  R.  if  she  is 
then  living."  At  the  date  of  the  wiU  A.  R. 
has  eight  children,  all  of  whom  except  two 
are  living  with  her.  The  annual  value  of  the 
land  devised  is  about  175  dollars  :  held  by  the 
court  of  appeals  (dissentiente  Stanard,  J.),  A. 
R.  is  entitled  to  receive  the  whole  rents  and 
profits  of  the  land  devised,  during  her  life, 
and  her  children  can  maintain  no  suit  to  re- 
cover any  portion  of  the  same.  Accord.  Wal- 
lace &  ux.  V.  Dold's  ex'ors  &  al.,  3  Leigh 258. 
S  tin  son  ex'or&c.  v.  Day  &  wife,  435 

VII.  Unexecuted  trust  to  purchase  and    di- 

vide lands. 

8.  Rights  of  cestuis  que  trust  where 

807      executor  *has  failed  to  purchase  and 

divide  lands  according  to  direction   of 

will.     See  Trusts  and  trustees  No.  2,  and 

Ashby  V,  Smith  and  wife,  55 

VIII.  Devise  for  literary  fund. 

9.  Concerning  devise  to  executors  in  trust 

for  the  literary  fund,  see  L<iterary  fund,  and 

Lfiterary  fund  v.  Dawsons,  402 
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compensation  for  a  deficiency  in  the  quantity 
of  the  land,  to  an  amount  equal  to  the  unpaid 
balance  of  the  purchase  money  :  held^  he  is 
entitled  to  relief  as  well  against  the  damages 
accrued  on  the  dissolution  of  the  first  injunc- 
tion, as  against  the  judgment  at  law. 

Crawford  &al.  v.  M'Daniel,  448 

VII.  Parties  to  suit  by  surviving  vendee  for 

compensation. 

13.  After  judgment  recovered  by  vendor 
against  two  joint  vendees  of  land  for  a  bal- 
ance of  the  purchase  money,  one  of  the 
vendees  dies,  and  the  other  brings  a  suit  in 
equity  a^iafit  the  vendor,  alleging  and  prov- 
ing a  deficiency  in  the  quantity  of  the  land 
to  a  value  exceeding  the  unpaid  balance  of 
the  purchase  money,  and  claiming  that  the 
judgment  be  in  joined  and  the  overpaid  money 
refunded :  heldf  it  is  improper  to  decree  in 
the  cause  without  having  the  representatives 
of  the  deceased  vendee  before  the  court :  dis- 
sentiente  Stanard,  J. 

Crawford  &  al.  v.  M'Daniel,  449 

VIII.  Assignees  of  purchase  money. 

14.  Concerning  the  rights  of  parties  to 
whom  bonds  for  purchase  money  have  been 
assigned,  see  Assignment  No.  2,  3,  4,  and 

Crawford  &  al.  v,  M*Daniel,  448 

Breckenridge  v»  Auld  &c.,  148 

IX.  Purchase  of  property  settled. 

15.  What  purchaser  cannot  avoid  a  volun- 
tary settlement  made  by  his  vendor.  See 
Fraud  No.  7,  and 

Bank  of  Alexandria  v,  Patton  &c.,      500 

VENIRE  DE  NOVO. 

When  unnecessary.  See  Special  verdict, 
and 

Hutchison  &  al.  v.  Kelly,  124 

VERDICT. 

1.  In  debt  on  official  bond  of  sheriff  for 
escape.     See  Escape  No.  4,  and 

Van  meter  &  al.  v,  Giles  governor,       329 

2.  On  indictment  for  building  fence  across 
a  road.     See  Roads  No.  5.  and 

M'Clintic  v*  Commonwealth,  727 

3.  On  indictment  for  second  offence  of  petit 
larceny.    See  Larceny  No.  4,  and 

Stroup  r.  Commonwealth,  754 

4.  -What  is  ground  for  setting  aside  verdict 
of  conviction  in  felony.    See  New  trial,  and 

Overbee  v.  Commonwealth,  756 

Heath  v.  Commonwealth,  735,  6 

5.  Judgmen  t  on  special  verdict  in  eject- 
ment, for  plaintiff  as  to  one  tract  and  for 
defendant  as  to  another.  See  Special  ver- 
dict, and 

Hutchison  &  al.  v,  Kelly,  124 

VOIR  DIRE. 

1.  Right  of  prisoner  to  examine  jurors  on 
voir  dire.    See  Jury  No.  3,  and 

Heath  v*  Commonwealth,  735 

2.  Concerning  new    trial  for    perjury  of 

jurors  on  voir    dire,  discovered  after 

805      *  verdict  of  conviction,  see  New   trial 

No.  3,  and  S.  C,        735,6 


VOLUNTARY  CONVEYANCE. 

1.  See  Fraud  No.  5,  6,  7,  and 
Hutchison  &  al.  v,  Kelly, 
Bank  of  Alexandria  v,  Patton  &c., 


123 
500 

2.  What  voluntary  conveyance  to  secure 
debts  is  no  impediment  to  levy  of  execntiont 
or  to  a  subsequent  conveyance.  See  Mort- 
gages and  trusts  No.  3,  and 

Spencer  v.  Ford,  648 

WAIVER. 

1.  A  plea  being  received  by  the  court 
though  objected  to  by  the  plaintiff,  he  ex- 
cepts to  the  decision,  and  then  takes  issue 
in  fact  on  the  plea :  field ^  his  exception  it 
not  waived  by  taking  issue. 

Campbell's  adm'x  v,  Montgomery,      392 

2.  When  defendant  will  be  presumed  to 
have  acquiesced  in  rejection  of  his  plea.  See 
Pleading  No.  5,  and 

Herrington  v,  Harkina's  adm'rs,         591 

3.  When  defendant  at  law  may  have  relief 
in  equity  without  waiving  his  legal  defence 
by  confessing  judgment.  See  Election  No. 
3,  and 

Warwick  &  ux.  &  al.  v.  Norvell,  308 

WARD. 
See  Guardian  and  ward. 

WARRANT. 

1.  No  warrant  is  necessary  for  apprehead- 
ing  a  slave  going  at  large  or  hiring  himself 
out  contrary  to  law. 

Abrahams  v.  Commonwealth,  675 

2.  What  commitment  does  not  snflScientlj 
specify  offence.     See  Commitment  No.  1,  and 

Young  V,  Commonwealth,  744 

3.  When  general  court  will  remand  pris- 
oner before  a  justice  after  discharging  him 
from  illegal  commitment  by  circuit  court. 
See  Commitment  No.  2,  and        S.  C,       744 

4.  Warrant  to  convene  court  of  examina- 
tion.    See  Examining  court,  and 

Boyd  V,  Commonwealth,  691 

WASTE  LANDS. 

What  land  is  not  waste  and  unappropri- 
ated.    See  Caveat,  Patent  No.  1,  and 

Warwick  &  ux.  &  al.  v,  Norvell,  306 

WAY. 

What  is  no  dedication  of  land  to  public  use. 
See  Dedication,  and 

Skeen  Ac.  v.  Lynch  &c.,  186 

WIDOW. 

Widow's  interest  in  money  received  under 
treaty  of  Ghent  as  indemnity  for  deported 
slaves  of  decedent.  See  Slaves  Ac.  No.  If 
and 

Foushee  v.  Blackwell  &  wife,  488 

WILL. 

I.  Bill  contesting  validity  of  will. 

1.  Where  a  bill  has  been  admitted  to  probat, 
and  a  person  interested  appears  within 
seven  years  afterwards  and  files  a  bill  in 
chancery  under  the  act  1  Rev.  Code  of  1819, 
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eh.  104,  §  13,  it  is  sufficient  in  such  bill  to 
aTer  in  g-eneral  terms  that  the  writing*  of 
which  probat  has  been  received  is  not  the 
will  of  the  decedent. 

Malone's  adm'r  &  al.   v,  Hobbs  & 
al.,  346 

II.  Plaintiffs  in  such  bill. 

2.  An  answer  to  a  bill  contesting*  the  va- 
lidity of  a  will  states,  that  some  of  the  plain- 
tiffs had  accepted  leg-acies  and  devises  under 
the  will ;  and  the  fact  appears  to  be  so  by 
exhibits  filed  with  the  answer.  After  ver- 
dict and  decree  against  the  will,  the  objection 
is  taken  in  an  appellate  court,  that  those 
parties  had  precluded  themselves  from  disput- 
ing the  validity  of  the  will,  and  that  as  they 
are  improperly  joined  with  the  other  plain- 
tiffis,  the  suit  cannot  be  sustained :  held^  the 
objection  will  not  avail.  S.  C,        346 

m.  Evidence  on  issue  devisavit  vel  non. 

3.  On  the  trial  of  an  issue  whether  a  writ- 
ing, admitted  to  probat  as  a  will,  be  the  will 
of  the  decedent  or  not,  the  evidence  against 
the  will  consists  of  statements  by  witnesses, 
of  what  a  legatee  had  told  them  had  passed 
on  one  occasion  when  he  and  the  decedent 
were  together.  That  legatee  is  one  of  many 
defendants,  and  it  does  not  appear  that  he 
refused  to  testify.  The  admissibility  of  such 
evidence  questioned  before  the  appellate 
court  by  counsel,  but  not  decided. 

S.  C,        346 

806         *IV.  What  is  no  revocation  of  will. 

4.  On  the  trial  of  an  issue  whether  a 
writing,  admitted  to  probat  as  a  will,  was  the 
will  of  the  decedent  or  not,  it  appeared  that 
the  decedent  had  made  a  codicil  to  his  will, 
and  that  the  codicil  was  afterwards  destroyed 
by  his  direction.  The  evidence  tended  to 
shew  that  the  will  was  written  on  one  sheet  of 
paper,  and  the  codicil  on  another ;  that  the 
will  was  left  with  one  person,  and  the  codicil 
with  another ;  and  that  the  will  and  codicil 
were  with  those  persons  respectively,  at  the 
time  the  codicil  was  destroyed.  The  circuit 
court  instructed  the  jury,  that  if  they  be- 
lieved from  the  evidence,  that  the  decedent 
intended,  at  the  time  of  destroying  the  codi- 
cil, thereby  to  destroy  or  revoke  the  will,  in 
that  case  the  destruction  of  the  codicil  was  a 
revocation  of  both  the  will  and  codicil :  held, 
this  instruction  was  erroneous. 

S.  C,        346.  7 

5.  Although  a  testator  has  directed  his  will 
to  be  destroyed,  and  believes  that  it  has  been 
destroyed  as  requested,  yet  if  it  be  not  in  fact 
destroyed,  such  direction  and  belief  will  not 
operate  as  a  revocation  of  the  will,  even  in 
relation  to  the  personal  estate. 

S.  C,        347 
V.  Direction  that  ex'or  receive  and  pay  over 
legacy  charged  on  devisee. 

6.  A  testator,  besides  bequeathing  a  sum 
of  money  to  his  wife,  and  another  sum  to  his 
daughter  Rebecca,  bequeathed  to  his  daugh- 
ter Susanna  $4000  to  be  paid  by  his  execu- 
toTi  in  equal  payments  of  $1000  each  after 
his  decease.  He  devised  lands  to  certain 
devisees,  provided  they  should  pay  into  the 
bands  of  his  executors  the  sum  of  $1000  per 


annum  for  eleven  years.  He  made  a  bequest 
to  two  sons  John  and  Samuel,  they  making 
themselves  answerable  for  certain  payments 
to  his  wife  and  his  daughter  Rebecca.  And 
he  directed  his  executors  to  receive  $1000  an- 
nually from  the  devisees  before  mentioned 
for  five  years,  to  be  paid  over  by  them  to  his 
daughter  Susanna.  The  remaining  $6000  as 
it  should  become  due,  he  gave  to  his  sons 
John  and  Samuel.  Under  this  will  a  ques- 
tion arose  as  to  the  quality  and  extent  of  the 
power  conferred  on  the  executors  over  the 
fund  of  $1000  per  annum,  charged  on  the  dev- 
isees. Per  Stanard,  J.,  the  proposition 
that  this  fund  is  identified  with  the  per- 
sonal estate  of  the  testator,  and  passes  to  the 
executors  subject  in  all  respects  to  the  exec- 
utorial power  over  personal  estate,  and  to  all 
the  liabilities  of  such  estate,  caniiot  be  main- 
tained :  the  legacy  of  $5000  for  the  daughter 
Susanna  is  not  a  general  one,  payable  out  of 
the  personal  assets,  with  the  charge  on  the 
land  as  an  auxiliary  security,  but  is  a  legacy 
to  be  paid  only  by  means  of  the  charge  ;  and 
the  fund  arising  from  this  charge  has  no 
more  the  quality  of  personalty,  than  a  fund 
arising  from  land  directed  to  be  sold  to  pay  a 
legacy. 

Jackson  &  al.  v.  Updegraffe  &  al.,        107 

VI.  Devise  for  testator's  daughter  and  her 

children. 

7.  A  testator  devises  to  a  married  daug'hter 
A.  R.  and  her  heirs,  W.  8.  R.  included,  two 
tracts  of  land,  and  declaring  that  the  daugh- 
ter's husband  is  not  capable  of  conducting 
his  own  affairs,  and  is  therefore  entirely  ex- 
cluded from  managing  any  part  of  his  (testa- 
tor's) estate,  directs  that  his  executor  shall 
manage  the  land  "  in  the  following  manner, 
that  is  to  say,  that  A.  R.  and  her  children 
shall  have  the  rents  or  profit,  except  the 
place  I  now  rent  to  W.  R.  and  J.  D.  for  three 
years,  but  after  that  time  the  entire  profit  of 
both  tracts  shall  be  to  the  said  A.  R.  and  her 
children,  and  shall  not  be  sold  by  them  or 
any  of  them  until  her  youngest  child  comes 
to  the  age  of  21  years,  and  not  then  without 
the  consent  of  my  daughter  A.  R.  if  she  is 
then  living."  At  the  date  of  the  will  A.  R. 
has  eig'ht  children,  all  of  whom  except  two 
are  living  with  her.  The  annual  value  of  the 
land  devised  is  about  175  dollars :  held  by  the 
court  of  appeals  (dissentiente  Stanard,  J.),  A. 
R.  is  entitled  to  receive  the  whole  rents  and 
profits  of  the  land  devised,  during  her  life, 
and  her  children  can  maintain  no  suit  to  re- 
cover any  portion  of  the  same.  Accord.  Wal- 
lace &ux.  V,  Dold's  ex'ors  &  al.,3  Leigh 258. 
Stinson  ex'or  &c.  v.  Day  &  wife,  435 

VII.  Unexecuted  trust  to  purchase  and   di- 

vide lands. 

8.  Rights  of  cestuis  que  trust  where 

807      executor  *has  failed  to  purchase  and 

divide  lands  according  to  direction   of 

will.     See  Trusts  and  trustees  No.  2,  and 

Ashby  V.  Smith  and  wife,  55 

VIII.  Devise  for  literary  fund. 

9.  Concerning  devise  fo  executors  in  trust 

for  the  literary  fund,  see  Literary  fund,  and 

Literary  fund  v.  Dawsons,  402 
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IX.  Emancipation. 

10.  What  issue  of  freedwoman   is  not  en- 
titled to  freedom.    See  Emancipation,  and 
Henry  z/.  Bradford,  53 

WINCHESTER    AND    POTOMAC  RAIL- 
ROAD COMPANY. 

What  assessment  of  damages  will  not  sustain 
action  of  debt  against  the  company. 

Under  the  act  passed  April  8, 1831,  to  incor- 
porate the  Winchester  and  Potomac  railroad 
company,  the  free  holders  appointed  by  an 
order  of  the  couqty  court  for  the  purpose  of 
ascertaining  the  damages  which  would  be 
sustained  by  the  proprietor  of  certain  lands 
through  which  the  railroad  was  to  be  opened, 
certified,  in  the  form  prescribed  by  the  act, 
that  they  assessed  the  damages  at  the  sum  of 
972  dollars  ;  and  then  subjoined  the  following 
words :  "We  further  declare  that  if  the  rail- 
road company  shall  refuse  to  pass  the  water 
frop]  the  south  side  of  the  road  to  the  north 
side,  by  a  culvert  west  of  the  lane,  the  thor- 
oughfare of  the  farm,  and  return  the  same 
by  a  culvert  on  the  east  side  of  the  lane,  she 
(the  proprietor)  shall  receive  the  additional 


sum  of  2000  dollars. "  The  report,  upon  bong^ 
returned  to  the  county  court,  was  ordered  to 
be  recorded.  An  action  of  debt  was  aftei^ 
wards  brought  to  recover  the  2000  dollars ; 
the  declaration  averring  that  the  company, 
although  requested  so  to  do,  had  refused  to 
pass  the  water  as  aforesaid.  Upon  demurrer 
to  the  declaration,  held,  the  action  cannot  be 
maintained.  Per  Stanard,  J.,  the  charter  of 
the  company  does  not  warrant  a  contingent 
assessment  of  damages  by  the  commiwnion* 
ers,  and  does  not  authorize  the  county  court 
to  render  a  conditional  judgment  therefor : 
the  court  is  authorized  to  render  such  judg- 
ment only  as  would  authorize  the  clerk  to 
issue  an  execution  thereon. 

Winchester  &  Potomac  railroad  co.  v, 
Washington,  67 

WITNESS. 

See  Accomplice,  and 
Commonwealth  v.  Dabney,  696 

WRITS  OF  ERROR  AND  SUPERSBDKAS. 

See  Appellate  jurisdiction  and 
jurisdiction  and  proceedings. 
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PREFACE. 


In  the  court  of  appeals,  on  the  first  day  of 
April  1844,  Conway  Robinson  resig^ned' the 
office  of  reporter.  On  the  ninth  of  the  same 
month,  the  court  proceeded  to  fill  the 
▼acancy ;  and  the  vote  being  given  viva 
▼oce  in  open  court,  judges  Baldwin,  Allen, 
Stanard,  Brooke  and  the  president  voted  for 
Peachy  R.  Grattan  esquire,  and  so  he  was 
noanimously   appointed. 

The  present  reporter  for  the  state  of  New 
York  has  announced,  in  the  preface  to  his 
first  volume,  that  within  the  last  few  years 
the  justices  of  the  supreme  court  of  that 
state  have,  by  extraordinary  exertions,  been 
able  to  clear  off  the  large  amount  of 
arrearages  upon  their  calendar,  and  to  pre- 
vent any  new  accumulations  of  business. 
He  tells  us,  that  *'  at  each  of  the  forty -eight 
terms,  general  and  special,  which  have  been 
held  within  the  last  four  years,  with  only 
two  exceptions — one  in  1838  and  the  other  in 
1839 — every  cause  and  motion  has  been 
heard  which  was  ready  for  argument ;  and 
such  as  were  not  disposed  of  at  the  time, 
have  nsually  l>een  disposed  of  at  the  next 
succeeding  term.*'*  It  is  not  now,  and  for 
many  years  it  has  not  been,  in  the  power  of 
the  reporter  of  the  court  of  appeals  of  Vir- 
ginia to  communicate  any  such  agreeable 
intelligrence.  The  great  principle  of  magna 
charta,  that  "justice  or  right  shall  not  be 
sold,  denied  or  deferred  to  any  9ian,**  has 
been  fully  recognized  in  Virginia  by  stat- 
ute ;t  hut  we  have  only  in  practice  the  bene- 
fit of  part  of  it, — the  most  important  part, 
it  is  true,  but  not  enough  without  the  other 
also.  Justice,  with  us,  is  not  sold,  but  it  is 
deferred  to  a  most  grievous  extent, — to  such 
an  extent  as  to  amount  almost  to  a  denial  of 
it.  It  is  intolerable  that  a  party  to  an 
appeal  should  be  unable,  with  all  possible 
diligence,  to  get  a  hearing  for  seven  or  eight 
years  after  the  appeal  is  allowed.  Yet  such 
is  the  state  of  things  in  the  court  at  Rich- 
mond, and  it  is  fast  becoming  as  bad  at 
Lewisburg  ;  for  according  to  the  returns,  the 
number  of  cases  decided  at  either  place 
within  a  year  is  not  equal  to  the  number  of 
new  appeals  and  supersedeases  awarded 
within  the  same  time.  The  evil  has 
increased,  is  increasing,  and  ought  to  be 
diminished. 

The  present  volume  terminates  the  official 
connexion  of  its  compiler  with  the  court ; 
but  he  retains  in  full  remembrance  the 
courtesy  always  manifested  towards  him 
by  the  judges,  and  holds  each  and  all  of 
them  in  the  highest  respect.  He  feels  the 
deepest  interest  in  the  court,  being  still 
at  its  bar,  and  expecting  to  be  employed 
there   so  long   as    his    capacity   for  labour 

*t  HIU.  pnblislied  in  1842. 
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shall  continue.  Thus  situated,  and  fully 
sensible  of  the  magnitude  of  the  evil  to 
which  he  has  adverted  ;  regarding  it  as  one 
which  bar,  bench  and  legislature  ought  to  do 
all  in  their  respective  spheres  to  correct,  he 
ventures,  with  all  due  respect,  to  make  the 
following  suggestions. 

From  the  bench  we  want,  in  the  first  place, 
some  evidence  that  if  more  causes  are  ar- 
gued or  submitted,  more  can  be  decided.  It 
happens  often,  after  an  argximent  is  closed, 
that  the  decision  is  delayed  for  some 
months  ;  sometimes  for  a  year  or  two.  This 
tends  to  produce  an  impression  that,  small  as 
is  the  number  of  causes  argued  or  submitted, 
it  is  as  great  as  the  court  finds  it  in  its 
power  to  decide.  The  best  way  to  remove 
this  impression  is  for  the  court  to  pursue  a 
more  energetic  course  of  action.  That  will 
operate  as  a  stimulus  to  counsel. 

The  court  will  then  have  a  right  to  expect 
that  counsel  will  be  prepared  to  bring  on  a 
greater  number  of  causes,  and  that  time 
will  not  be  wasted  (in  useless  words)  in  one 
cause,  which  can  be  employed,  so  much  to 
the  advantage  both  of  client  and  counsel,  in 
another.  Printed  arguments  will  probably 
be  made  use  of  to  a  greater  extent.  And 
the  arguments,  when  ore  tenus,  may  be 
expected  to  be  more  condensed,  because  of 
the    previous  preparation. 

Very  possibly  the  court  may,  in  this  way, 
get  as  many  causes  argued  or  submitted  as 
it  may  find  itself  able  to  decide.  But  if  it 
shall  be  found  otherwise,  then  it  may  be 
advisable  for  the  court  to  protract  its  session 
an  hour  longer  each  day.  It  is,  indeed, 
desirable  that  the  morning  hours  prior  to 
the  meeting  of  the  court  should  be  retained 
by  the  judges  for  the  examination  of  the 
records  and  authorities :  but  the  court  may 
perhaps  find  it  in  its  power,  instead  of 
adjourning  at  three  o'clock  in  the  afternoon, 
to  sit  till  four.  And  if  it  should,  the  time 
gained  will  be  much  more  than  the  addi- 
tional hour.  Many  an  argument  which, 
with  the  daily  session  of  three  hours,  now 
takes  up  two  days,  would  then  be  closed  in 
one.  Considering  the  ages  of  our  judges, 
the  amount  of  work  they  have  to  do  every 
day  out  of  court,  and  the  length  of  their 
terms,  a  session  of  four  hours  a  day  is  as 
much  as  can  be  hoped  for,  and  perhaps  more 
than  can  be  accomplished. 

In  England,  it  is  true,  the  usual  hours  of 
sitting  in  the  court  of  queen's  bench  are 
from  ten  a.  m.  to  four  p.  m.  and  the  court, 
from  a  desire  to  keep  down  the  business,  has 
latterly  protracted  its  session  frequently  till 
Hve^  and  sometimes  an  hour  later,  t  But  there 
the  records  to  be  examined  out  of  court,  be- 
ing altogether  in  common  law  causes,  are  far 

t  American  Jurist,  January  1841.  p.  337,  note. 
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less  voluminous  than  the  records  generally 
in  our  court  of  appeals.  And  there,  too,  the 
compensation  is  sufficient  to  command  the 
ablest  lawyers  in  the  prime  of  life.  Here  it 
is  generally  otherwise.  And  we  are  apt  to 
find,  that  if  our  judges  have  attained  great 
reputation  for  ability,  they  have  also 
attained  an  age  at  which  the  capacity  for 
labour  begins  to  be  impaired.  It  is  worthy 
the  consideration  of  the  legislature,  whether 
it  be  not  wise  to  enlarge  the  range  of  selec- 
tion for  the  office  of  judge  of  its  supreme 
tribunal,  and  whether  it  be  not  more  proper 
that  one  filling  this  high  office  should  have 
a  salary  sufficient  to  enable  him  to  live  with 
his  family  in  Richmond,  than  that  he  should 
be  put  on  an  allowance  so  meagre  as  to 
require  him  to  be  separated  from  them  half 
the  year. 

It  becomes  our  legislators  also  to  consider 
whether  they  are  not  chargeable,  on  other 
grounds,  with  the  delay  in  the  administra- 
tion of  justice.  It  is  a  grievous  thing  that 
in  the  election  of  a  judge,  members  should 
act  as  if  they  were  choosing  an  elector  for 
the  office  of  president  of  the  United  States. 
If  a  suitor  has  his  cause  delayed  or  errone- 
ously decided,  it  is  small  consolation  to  him 
that,  at  the  time  the  judge  was  elected,  he 
and  the  judge  concurred  in  opinion  on  the 
question  who  was  the  most  suitable  person 
to  be  elected  president.  An  appointment  to 
the  general  court  bench,  upon  any  such 
ground,  of  a  man  of  inferior  judicial  qualifi- 
cations, operates  most  deleteriously  in 
respect  to  the  court  of  appeals.  Many  a 
case  necessarily  comes  up,  which,  had  there 
been  a  proper  judge  below,  would  have  been 
there  finally  determined. 

Perhaps  the  number  of  judges  of  the  gen- 
eral court  is  larger  than  may  be  necessary 
as  a  permanent  measure.  If  some  were  dis- 
pensed with,  and  the  compensation  of  the 
rest  increased  by  giving  them  the  salaries 
of  those  dispensed  with,  the  tendency  would 
undoubtedly  be  to  elevate  the  office.  Any 
legislation  of  this  sort  must  of  course  be 
prospective.  It  might  be  left  to  the  judges, 
upon  the  happening  of  a  vacancy,  to  re-ar- 
range the  circuits  to  suit  the  number  of 
judges   then  remaining. 

The.  most  beneficial  measure,  however, 
that  could  be  adopted  to  produce  immediate 
relief,  would  be  to  create  an  office  of  chancel- 
lor for  the  country  east  of  the  blue  ridge, 
and  another  for  the  country  west  of  the  ridge, 
to  whom  appeals  should  lie  from  the  circuit 
courts  in  all  equity  causes.  Supposing  the 
office  to  be  placed    upon  a   good  footing  in 


respect  to  compensation,  and  the  incum- 
bent to  be  well  qualified  for  it,  the  oonae 
quence  here,  as  in  New  York,  would  be,  that 
the  mass  of  equity  cases  would  never  go 
beyond  the  chancellor :  there  would  rarely 
be  an  appeal  from  him  to  the  court  of 
appeals,  except  in  cases  presenting  very 
novel  questions,  or  cases  of  great  magni- 
tude ;  and  indeed  the  amount  requisite  to 
give  the  court  of  appeals  jurisdiction  might 
then,  with  great  propriety,  be  enlarged  in 
equity  cases,  say  to  five  hundred  dollars.  ; 
The  chancellors  would  very  easily  dispose  of 
all  the  appeals  from  the  circuit  courts  in 
equity  cases,  and  might,  in  addition,  give 
relief  in  those  circuits  in  which  the  chancery 
business  might  be  unreasonably  delayed,  by 
having  jurisdiction  to  remove  by  certiorari 
chancery  causes  so  delayed.  In  common 
law  cases,  as  appeals  lie  in  New  York  fron 
the  circuit  courts  to  the  supreme  court,  m 
here  they  might  lie  directly  to  the  court  of 
appeals.  The  time  taken  up  with  these  is 
small,  in  comparison  with  that  which  is 
required  for  appeals  from  decrees  of  the  cir- 
cuit courts.  And  the  court  of  appeals, 
relieved  from  the  last,  would  l>e  able  to 
devote  almost  its  whole  energies  to  the  prear 
ent  docket.  We  should  then  have  a  fiir 
prospect  (which  at  present  we  have  not)  of 
seeing  the  docket  annually  reduced. 

This  measure  of  two  chancellors  with 
appellate  jurisdiction  is  a  very  simple  one, 
making  but  little  inroad  upon  the  present 
system.  Its  value  would  of  course  essen- 
tially depend  upon  the  mode  of  filling  the 
office  of  chancellor.  And  the  range  of 
selection  for  the  office  would  greatly  depend 
upon  the  salary  attached  to  it.  It  shooU 
not  be  lesb  than  the  salary  of  a  judge  of  the 
court  of  appeals.  Virginia  is  not  too  poor  to 
pay  what  is  reasonable  and  proper  for  the 
administration  of  justice.  She  might  pay 
the  judges  of  her  court  of  appeals  enough  to 
enable  them  to  live  in  town  with  their  fami- 
lies, and  pay  for  two  chancellors  besides. 
But  if  no  further  appropriation  can  be 
obtained,  then  let  the  measure  of  tvo 
chancellors  be  carried  out  without  any  more 
money.  It  will  only  be  necessary  to  provide 
that  no  vacancy  in  the  court  of  appeals 
shall  be  filled  until  the  number  of  judges  of 
that  court  is  reduced  to  three  ;  and  the  great 
desideratum — taking  no  more  money—win 
be    attained. 

The  great  size  of  the  present  volume  for^ 
bids  enlarging  further  upon  this  subject. 


Richmond,  August  20, 1844. 
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Skipwith  V,  Strother  &c  ,  3  Rand.  214...  697 
Skyring  v.  Greenwood,  4  Bam.  &  Cress. 

281 671 

Slate  river  company  and  Crenshaws,  6 

Rand.  245 SW 

Slee  V,  Bloom,  5  Johns,  ch.  R.  381 220 

Sloper  V.  Fish,  2  Ves.  &  Beames  145 480 

Smallcomb  v.   Cross  &c.,   1  Ld.   Raym. 

251 37 

Smith  and  Cooper,  9  Serg.  &  Rawle  26. .. 

219,221 

Smith  and  Mario w,  2  P.  Wms.  198 480 

Smith  and  others  and  NisheU  2  Bro.  C  C. 

579 324 

Smith   and    others  and  Robertson,    18 

Johns,  rep.  459 540,  541,  559. 564 

Smith   and  others  v.  Kane   and   wife,  2 

Paige  303 364 

Smith  &c.  and  Buckner  &c  ,  I  Wash.  2% 

676,  691,  2, 9,  701,  3 

Smith  &c.  and  Findlav,  6  Munf.  148 

'. 521,  522,  523,527 

Smith  &c  V.  Smith  Ac,  4  Rand.  95. .  ..640,  761 
Smith's  ex'x  and  Stowers  adm'r  of  Bragg, 

5  Munf.  401 331,  335,  338 

Smithson    and    others   and  Ackroyd,    1 

Brown's  ch.  rep.  503 141 

Smith  V.  Auriol,  18  Ves.  198 249 

Smith  V.  Black,  9  Serg.  &  Rawle  142..  560,  565 

Smith  V,  Burtis,  9  Johns.  180 294 

Smith  V,  Campbell,  19  Ves.  400 574,  578 

Smith  V.  Claxton  &c.,  4  Madd.  C.  R.  484.  148 

Smith  V,  Johnson,  15  East  213 446 

Smith  V.  Jones,  15  Johns.  R.  229 447 

Smith  V.  Nicholas  Ac,  8  Leigh  349 172 

Smith  V,  Whiting,  11  Mass.  R.  445 446 
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Smock  and  Hootnes,  1  Wash.  389 

676, 685, 691, 2,  7,  8,  9,  703 

Smock  V.  Dade,  5  Rand.  639 19,  23 

Soaith  and  others  and  Hogg,  1  Taunt. 

347 19,  23 

Somerset  (duke  of)  and  Peachy,  1  Str. 

452 734 

Sommerville   and   M'Cullough  &  al.,  8 

Leigh  437 538,  540 

Sonthcote  &c.  and  Harrison,  2  Ves.  sen. 

389 734 

Sparks  v,  Lriverpool  waterworks,  13  Ves. 

428 734 

Sperling  v,  Trevor,  7  Ves.  497 481 

Sperry  and  Willard,  16  Johns.  R.  121 447 

Suple  and  Hodsden,  2  T.  R.  684 202 

Stapylton  v.  Scott,  16  Ves.  272 480 

Starr  v.  Leavitt,  2  Conn.  R.  243 276 

The  state  v,  M'Kennan,  1  Harper's  South 

Car.  rep.  302 824, 825 

Steele  v.  Boyd,  6  Leigh  547 324,  338 

Stephens  and  t\ie  king,  5  Bam.  &  Cress. 

246 799 

Stevens  v,  Barringer  and  others,  13  Wend. 

639 , 19 

Stevens  v,  Beckman  and  others,  1  Johns. 

ch.  rep.  318 504 

Stewart  v,  E^den,  2  Caines's  R.  150 693 

Stoever  v.  Stoever,  9  Serg.  &  Rawle434. .  205 
Stone  Stc.  and  Mnt.  ass.  society,  3  Leigh 

218 708,  709 

Stone  V,  Ware  &  Smith,  6  Munf.  541. . .  .693 

Storr  and  Rex,  3  Burr.  1698 237,  238 

Stonghton  v.  Leigh,  1  Taunt.  402 523 

Stonghton  v»  Lynch,  2  Johns,  ch.  rep. 

210 335 

Stowers  adm*r  of  Bragg  v.  Smith's  ex'x, 

5  Munf.  401. ..   331,  335,  338 

Stow  V,  TiflFt,  15  Johns.  R.  458 395,  3% 

Stratford  v,  Twynam,  Jacob  418 643 

Strong  and  Kennedy,  14  Johns.  R.  128. . .  734 
Strother  &c.  a»£f  Skip  with,  3  Rand.  214. .  697 

Stnbbs  and  Boultbee,  18  Ves.  20. 324 

Snrbaugb  and  Maria  &  others,  2  Rand. 

228 597, 598,  599,  600 

Sutton  and  Banks,  2  P.  Wms.  700 523 

Sutton  and  West,  2  Ld.  Raym.  853 72 

Swaine  v.  Ferine,  5  Johns,  ch.  R.  492. . . . 

406,  516,  523,  531 

Sydnor  v.  Gee,  4  Leigh  536 286 

Tabele  v,  Tabele  and  others,  1  Johns,  ch. 

rep.  45 392,  396 

Tait  V,  lord  North  wick,  4  Ves.  816 156 

Talbot  V,  Braddyl,  1  Vern.  395 182 

Taliaferro  &c.  v.  Taliaferro  &c.,  4  Call 

93 354,  355 

Taliaferro  8l  ux.   and  Wallace  &  ux.,  2 

Call  447 355,  804 

Taliaferro  v,  Foote,  3  Leigh  58 14 

Tapscott  and  Weaver,  9  Leigh  424 

538,  540,  542,552,  567 

Taylor's    adm*rs    &c.    v,    Chowning,    3 

Leigh  654 171,  179,  186,  189 

Taylor's  adm'r  v,  the  bank  of  Alexan- 
dria, 5  Leigh  477 539,  542 

Taylor  v.  Horde  Ac,  1  Burr.  108 276 

Taylor  v,  Moore,  2  Rand.  575 721 

Templeman  v.  Fauntleroy,  3  Rand.  434. .  595 

Terell  and  Morris  &c.,  2  Rand.  6 595 

Thanet  (earl)  and  Milward,  5  Ves.    720, 

note 480 

Thomas  and  Jackson,  16  Johns.  R.  293. .  267 


Thomas  &c.  and  Davis's  adm'r,  5  Leigh 

1 335,  676,  689,  691,  700 

Thomas's  case,  2  Leach  882 769 

Thomas  v,  Gammel  &  wife,  6  Leigh 9.;. . 

515,  519,  523,  530 

Thompson  and  Colson,  2  Wheat.  336,  341 

480 

Thompson  and  Barrant,  5Barn.  &  Aid. 

826 521 

Thompson  v.  Davenport  and  others,  9 

Barn.  &  Cress.  78 539 

Thompson  v»  Davenport  &c. ,  1  Wash.  125 

170 

Thoroughgood's  case,  Noy's  rep.  73 92 

Thurbur  and  Hazen,  4  Johns,  ch.  R.  604 

532 

Tibbs  &c.  V.  Matthews  &c.,  decided  in 

court  of  appeals  May  1829 483 

SifFt  and  Stow,  15  Johns.  R.  458 395,  396 

Titus  V.  Neilson,  5  Johns,  ch.  R.  457 410 

Tod  V.  Baylor,  4  Leigh  498 

515,  517,  519,  523,  530 

Tompkins  and  Livingston,  4  Johns,  ch. 
rep.  431 733 

Tom  V,  Goodrich  and  others,  2  Johns.  R. 

213 537,  539,  542,  552,  567 

Torrey  v,  the  bank  of  Orleans,  9  Paige 

663 302 

Toulmin  v.  Price,  5  Ves.  238 14 

Toussaint  and  Martinpant,  2  T.  R.  100. .  542 

Tovey  and  Lindsay,  1  Dow's  R.  117 352 

Trecothick  and  Coles,  9  Ves.  246 304 

Trevivan  v,  Lawrence,  1  Salk.  276 355 

Trevor  aifrf  Spering,  7  Ves.  497 481 

Trigg's  heirs  and  Pierce's  adm'r  &c.,  10 

Leigh  406 401 

Triplett's  ex'ors  v.  Jameson,  2  Munf.  242 

582,  584,  586 

Turner  and  Chapman's  adm'x,  1  Call  280. .  170 
Turner's  adm'x  and  Craddock,  6  Leigh 

129,  130, 131 449 

Turner  v.  Crisp,  2  Str.  827 625 

Turpin  v.  Povall  Ac,  8  Leigh  93 721 

Tutop  and  Seddon,  6  T.  R.  607. 

334,  438,  446,  7,  8,  9,  450,  451,  455 

Twopenny  &c.   v.    Young,    3    Barn.   & 

Cress.  208 538 

Twyman  and  Stratford,  Jacob  418 643 

Udall  and  Kenny,  5  Johns,  ch.  R.  464. ... 

348,  364,  373 

Udall  V,  Kenny,  3  Cowen  590 364 

Union  factory  and  Rider,  7  Leigh  154. .. . 

59,  74,  82,  85,  90, 100,  101 

United  States  v.  Lyman,  1  Mason  482 539 

United  States  v,  Morrison  Ac,  4  Peters 

124 378 

Upshaw  V*  Upshaw  &c.,  2  Hen.  &  Munf. 

389 355 

Vanbrymen  &   others  v.  Wilson,  9  East 

321 76 

Van  Deusen  and  Van  Epps  and  wife,  4 

Paige  64 364 

Van  Epps  and  wife  v.  Van   Deusen,  4 

Paige  64 364 

Van  Epps  v.  Van  Epps,  9  Paige  241 302 

Van  Houten  and  Wheeler,  12  Johns.  R. 

311 447 

Van    Riemsdyk    and  Clark's    ex'ors,    9 

Cranch  153, 156 681 

Varnum  v.  Abbot  &c.,  12  Mass.  R.  474. . 

276,277 
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Village  of  Newburgh  afui  Gardner,    2 

Johns,  ch.  rep.  164 504 

Viner  v,  Francis,  2  Bro.  C,  C.  658 573,  577 

Vooght  V.  Winch,  2  Barn.  &  Aid.  662 335 

Wade  and  Cole,  16  Ves.  27 147 

Wake  and  Sanwell,  1  Brown's  ch.   rep. 

144 142 

Walker  and  Coutts,  2  Leigh  268 377 

Walker  and  Sanderson,  13  Ves.  601 304 

Walker  <&c.  and  SifFkin,  2  Campb.  308. . .  555 

Walker  v.  Denne,  2  Ves.  jun.  176 146 

Wallace  &  ux.  v,  Taliaferro  &  ux«,  2  Call 
4^7 3^5  gQ4 

Waller  a«rf Hillary,  ii  Ves.  251.'. .... . - .  / 481 

Waller  and  Lowe,  Dougl.  736 701 

Wallop  V.  Irwin,  1  Wis.  315 75 

Walter  and  Mil  wood,  2  Taunt.  224 454 

Walter  v.  Maunde,  19  Ves.  424 147 

Ward  and  Johnson  &c.,  13  Mass.  rep.  148 

558,  565,  566 

Ward  and  Shelton  and  others,  1  Call  538..  335 
Ward  Ac,  and  Hopkins  &c.,  6  Munf .  38. .  202 

Warder  v,  Arell,  2  Wash.  282 804 

Ward  &  others  and  Jennings  &  others,  2 

Vern.  520 169 

Ward  V,  Johnson,  6  Munf.  6 324 

Ware  &  Smith  and  Stone,  6  Munf.  541. ..  693 

Warner  and  Mitchell,  5  Conn.  R.  497 379 

Warwick  &  co.  and  Ambler  &  others,  1 

Leigh  201 20 

Watkins  and  Green,  7  Wheat.  27.. 259, 265,  266 
Watkins  and  Hurst,   1  Campbell's  rep. 

68 452 

Watts  V,  Cole  Ac,  2  Leigh  664 

265,266,267,268 

Weaver  v,  Tapscott,  9  Leigh  424 

538,  540,  542,  552,  566 

Webb  and  Mitchell,  Tothill  10 697 

Webb  V,  the  commonwealth,  2  Leigh  721..  504 

Weeden  v,  Bartlett  &c.,  6  Munf.  123 433 

Well  and  canal  co.  v,  Hathaway,  8  Wend. 

480 64 

Wernick'sadm'r  v»  M'Murdo  &c. ,  5  Rand. 

51 102.  114,  5,  6,  121,  2,  6,  7 

Weston  and  Lyddal,  2  Atk.  19 481 

Weston  V.  James,  1  Salk.  42 90 

West's  ex'or  and  Isaac,  6  Rand.  652 599 

West  V.  Sutton,  2  Ld.  Raym.  853 72 

Wharf  V.  Howell  and  wife,  5  Binn.  499. .  169 
Wheeler   v.   Van  Houten,  12  Johns.    R. 

311 447 

Wheelock  and  the  king,  5  Barn.  &  Cress. 

511 449 

Wheldale  v.  Partridge,  5  Ves.  388 147 

Whelpdale  v.  Cookson,  1  Ves.  sen.  9.'. . .  302 

Whetstone  v.  Bury,  2  P.  Wms,  146 734 

White  and  Coulson,  3  Atk.  21 504 

White  &c.  and  Clay.  1  Munf.  162 268 

White  V.  Cuyler.  6  T.  R.  176 539 

White  V,  Foljambe,  11  Ves.  337 480 

Whiting  and  Smith,  11  Mass.  R.  445. .. .  446 
Wick  St.  Lawrence  and  the  king,  5  Barn. 

&  Adolph.   526 449 

Wilber  and  Haggerty,  16  Johns.  R.  287. .  53 
Wilc(  X  V.  Pearman,  9  Leigh  144.  . .  .358,  680 
Wilcox  V.  Rootes  &  others,  1  Wash.  140. .  573 
Wilkes  V,  Jackson,  2  Hen.  &   Munf.  355, 

361 541 

Wilkinson  and  Robinson,  3  Price  547. . . . 

538,  540,  548, 568 

Wilkinson  &  co.   v,  Holloway,  7  Leigh 

277 19,  23,  334,  335 


Wilkins  v.  Despard,  5  T.  R.  112 734 

Willard  V.  Sperry,  16  Johns.  R.  121 447 

Williams  and  Barnes,  11  Wheaton  415. . .  267 

Williams  and  Haleys,  1  Leigh  140 377 

Williams  and  Jones,  2  Call  102 668 

Williams    and   lord    Bagot,   3  Bam.  A 

Cress.  235  445,  446,  447,  4S5 

Williams  &c.  v.   M'FaU  &c.,2  Serg.  A 

Ra  wle  280 553 

Williams  v.   Donaghe's  ex'or,  1   Rand. 
304 547 

Williams  v.  bank  of  Michigan,  7  Wend. 
539. . .   61,  74 

Willings  &c.  V.  Consequa,  1  Peters's  C. 
C.  R.  306 541, 556,  565,  566 

Willis  and  Clay  and  others,  1  Bam.  A 
Cress.  364 168 

Wilson  and  Leslie,  3  Brod.  A  Bingh.  171 
538,  542,  553,  568 

Wilson  and  Vanbrymen  A  others,  9  Kast 
321 76 

Wilson  &c.  V,  Hart,  7  Taunt.  295 538 

Wilson  A  others  and  the  king,  8  T.  R. 

357 238 

Wilson's  curator  v.  Shelton's  adm'r,  9 

Leigh  342 271 

Wilson  A  Trent  v.  Butler  &c.,  3  Mnnf. 

559 641 

Wilson  V.  Moore,  1  Mylne  A  Keene  126. .  13 
Winch  and  Vooght,  2  Barn.  A  Aid.  662. .  335 
Windham  and  Packer,  Prec.  in  ch.  412. . 

363,  367,  368 

Wind  V.  JekYl,  1  P.  Wms.  575 579 

Winfree  and  Mayo,  2  Leigh  370 639 

Wingfield  v.  Crenshaw,  3  Hen.  A  Munf. 

256 249 

Winn  V.  Bob  &  others,  3  Leigh  140 433 

Winston  and  Redford,  3  Rand.  148 618 

Winston  &c.  and  PuUiam,  5  Leigh  324 

628,  638,  641,  645 

Winstons  and  Bullitt's  ex'oni,  1  Munf. 

269 53 

Wiseman   v.   Mason,  1  P.     Wms.    459, 

(Cox's  note) 351 

Wolstenholm   v,  Davis,   Freeman's  cas. 

in  ch.  289 337 

Wood  and  Jackson,  8  Wend.  44 453 

Woodcock  V.  Bennet,  1  Cowen  739 89 

Woodhouse  v.  Meredith,  1  Jac.  &  Walk. 

222 304 

Woodson  &c.  v»  Barrett  &  co.,  2  Hen.  A 

Munf.  88 692,  700,  701 

Wood  V,  Boughan,  1  Call  329 248,  249. 251 

Wood  V.  Jackson,  8  Wend.  1 334, 355 

Wormley  v.  Wormley,  8  Wheat.  421 304 

Wortley  v.  Rayner,  2  Dougl.  637 67 

Wren  and  others  and  Herbert  and  others, 

7  Cranch  380 384,  392,  402 

Wren  &c.  and  Roper  &c.,  6  Leigh  38. . .    639 

Wright  V.  Jennings,  1  Bailey  280 414 

Wright  V.  Morlcy,  11  Ves.  12 

348.  354,  356,  361,  369 

Wright  V.  Rose,  2  Sim.  A  Stu.  323 144 

Yerby  v.  Yerby,  3  Call  334.  .570,  573,  575, 580 
York    buildings    co.    v.    Mackenzie,    8 

Brown's  par.  cas.  42. 302 

Young  and  M'Key  ex'or  of  Fuqua,  4  Hen. 

&  Munf.  430 298 

Young  and  Twopenny  Ac,  3  Bam.  A 

Cress.  208 539 
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Bank  of  Alexandria  v.  Patton  &c, .  1  Rob. 
499,  distingruistaed  from  May  &c  v. 
State  bank  of  N.  Carolina 93,  4, 5,   9 

Bernard  v.  Brewer,  2  Wash.  76,  distin- 
g-nlshed  from  Pitzer  v.  Williams 251 

Bowers's  ex'or  v.  Glendening  &c.,  4  Muni. 
219,  distinguished  from  Davis  &c.  v, 
Newman 669 

Burnley  v.  L/ambert,  1  Wash.  308,  distin- 
guished from  S.  C 667,    8 

Chowning^  v.  Cox  and  others,  1  Rand.  306, 
disting-uished  from  Floyd  v,  Harrison 
Ac 178,9,186,   7 

Gallego's  ex'ors  v.  Attorney  general,  3 
L/eigh  450,  distinguished  from  Davis 
Ac.  V.  Newman .,: .669,  70 

Hunter  v.  Matthews  (to  be  reported  in  12 
Iveigh)  distinguished  from  Muire  &c.  v. 
Smith 458,  466,    7 


Jones  V.  Williams,  2  Call  102,  distin- 
guished from  Davis  &c.  v,  Newman . . .  668 

Kerby's  case,  7  Leigh  747,  distinguished 
from  Burcher*s  case 829 

Leslie  v.  Wilson,  3  Brod.  &  Bing.  171,  6 
J.  B.  Moore  415,  distinguished  from 
Ward  V,  Motter ^ 568 

Marks  v,  Morris,  2  Munf.  407,  distin- 
gnished  from   Thornton  z/.  Grordon ....  727 

PuUiam  v.  Winston  &c.,  5  Leigh  324,  dis- 
tinguished from  Hickerson's  adm'r  v. 
Helm 628,  650,  51, 659 

Reynolds's  case,  4  Leigh  663,  distin- 
guished from  Burcher's  case 829 

Robinson  v.  Wilkinson,  3  Price  538,  dis-   ' 
tinguished  from  Ward  v.  Motter 568 

Thomas  v.  Gammel  &  wife,  6  Leigh  9, 
distinguished  from  Macaulay's  ex'or  v. 
Dismal  swamp  land  co 530 

Tod  V,  Baylor,  4  Leigh  498,  distinguished 
from  S.  C 530,  534 
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ARGUBD  AND  DBTBRMINKD  IN  THB 


Supreme  Court  of  Appeals  of  Virginia. 


Miller  V.  Trevilian  and  Others. 

April,  1843,  Richmond. 
(Absent  Stanabd,*  J.) 

MMor  and  Credltoi^Appllcatloa  of  Pasnaents.— The 

principle  laid  down  by  Cabbll.  J.,  In  Pindall's 
ex'x  Ac.  V.  The  Bank  of  Marietta,  10  Leiirh.  484, 
that  "a  debtor  owinsr  a  debt  consistinfir  of  princi- 
pal and  interest,  and  making-  a  partial  payment, 
has  a  riffht  to  direct  its  application  to  so  mnch  of 
the  principal  in  exclusion  of  the  interest,  and  the 
creditor,  if  he  receives  it,  is  bound  to  apply  it  ac- 
cordinjfly,"  approved  and  acted  on. 

Trast  and  Trastoest— Equitable  Relief  to  Cestui  Quo 
Trastof  Bond  Secured  b>  Trast  Deed.— A  testator 
havincT  authorized  a  tract  of  land  to  be  sold  and 
tbe  money  put  at  interest  for  the  benefit  of  his 
children,  his  executor  sold  the  land  and  took  a 
bond  (secured  by  a  deed  of  trust)  to  be  paid  the 
8l8t  of  Aujnist  1820.  with  interest  from  the  2Bth  of 
Deeeml>er  1817.  On  the  80th  of  October  1880,  the 
executor  received  of  the  purchaser  a  sum  of 
money,  to  be  applied  to  the  credit  of  the  principal. 
The  purchaser  havlnsr  sold  part  of  the  land  and 
taken  from  his  vendee  four  bonds,  one  pay- 

2  able  the  16th  *of  April  1821,  and  the  others 
on  the  26th  of  December  in  the  years  1821, 1822, 
and  1828,  the  executor,  on  the  21st  of  January 
1822.  took  an  assignment  of  thT>6e  bonds  and  of  a 
deed  of  trust  securinff  the  same,  and  srave  a  re- 
ceipt sutinsr  that  they  were  to  be  credited  in  part 
of  the  principal  at  the  dates  at  which  those  bonds 
were  due.  In  June  182S,  the  purchaser  in  joined 
the  executor  from  selling  under  his  deed  of  trust, 
upon  the  ground  of  a  defect  of  title  to  two  parcels 
of  the  land,  one  of  16H.  the  other  of  100  acres,  part 
of  which  last  parcel  "being  included  in  the  sale  to 
the  subvendee,   the  alleged   defect  of  title  was 

*He  had  been  counsel  for  the  appellees. 

iTnistees  Duty  as  to  Sale  of  Trast  Property— Sacri- 
fice of  Property.— In  Morrlss  v.  Virginia  State  Ins. 
Co.,  90  Va.  978.  18  S.  E.  Rep.  843,  the  court  said  :  "It 
is  the  trustee's  duty  to  forbear  to  sell,  and  to  ask 
the  aid  and  instructions  of  a  court  of  equity,  in  all 
cases  where  the  amount  of  the  debt  is  unliquidated 
or  In  good  faith  disputed,  when  any  cloud  rests 
upon  the  title,  when  a  reasonable  price  cannot  be 
obtained,  or  when,  for  any  reason,  a  sale  Is  likely 
to  be  accompanied  by  a  sacrifice  of  the  property, 
which,  at  the  cost  of  some  delay,  may  be  obviated. 
2  Minor  Inst  287 ;  1  Tuck.  Com.  106 ;  Lane  v.  Tid- 
hall  (Gilmer  180);  Wilkins  v.  Gordon,  11  Leigh  547  ; 
MiUer  V.  Argyle,  5  Lelsrh  460 ;  MilUr  v.  TreoUian,  2 
Bob.  2b  :  Bryan  v.  Stump,  8  Gratt.  247." 

The  principal  case  is  cited  in  this  connection  in 
Muller  V.  Stone,  84  Va.  887,  6  S.  E.  Rep.  223  :  Spen- 
cer V.  Lee,  1»  W.  Va.  196. 
See  foot-note  to  Shurtz  v.  Johnson,  28  Gratt.  667. 


made  the  ground  also  of  injunction  by  him-  In 
1835,  the  injunction  of  the  first  purchaser  was  per- 
petuated as  to  the  price  of  the  16H  acres,  and  dis- 
solved as  to  the  residue^  so  far  as  it  remained 
unpaid.  The  executor  havlnsr  in  the  mean  time 
removed  from  the  commonwealth,  a  bill  was  there- 
upon filed  by  some  of  the  legatees,  airainst  the 
purchaser,  the  trustee  in  his  deed  of  trust,  the  ex- 
ecutor, and  another  legatee,  to  ascertain  the  bal- 
ance due.  The  bill  averred,  that  many  yeai-s 
since,  the  bond  payable  to  the  executor  was  trans- 
ferred to  the  legatee  defendant,  to  collect  for 
himself  and  the  others  interested,  and  he  had 
removed  from  the  state  :  that  the  complainants 
do  not  know  where  the  bond  is,  or  whether  it  is 
lost  or  destroyed  ;  and  that  the  trustee  declines 
to  advertise  or  sell,  for  want  of  the  bond.  As  to 
all  the  defendants  except  the  purchaser,  the  bill 
was  taken  for  confessed.  Hxld,  1.  Equity  has 
jurisdiction ;  on  the  srround  that  the  legatees, 
thouffh  entitled  to  the  balance  due  from  the  pur- 
chaser, are  mere  beneficiaries,  having  no  leiral 
right  which  they  could  assert  at  law  ;  and  also  on 
the  STOund  that,  the  case  beinir  one  in  which  it 
would  have  been  improper  for  the  trustee  to  sell 
until  some  proceeding*  was  had  to  ascertain  the 
amount  due,  the  creditors  had  a  right  to  come 
into  equity  to  have  the  amount  ascertained. 
2.  The  purchaser^  having  in  his  hands  evidence  of 
all  the  payments  alleg-ed  by  him,  has  no  riirht  to 
require  that  the  bond  shall  be  produced  before  an 
account  is  stated.  8.  The  payments  which  the 
executor  agreed  should  be  credited  against  the 
principal  must  be  so  applied  ;  the  case  not  belnir 
taken  out  of  the  infiuence  of  the  principle  laid 
down  in  Pindall's  ex'x  &c.  v.  The  Bank  of  Mari- 
etta. 10  Leigh  484,  by  the  circumstance  that  the 
party  who  so  agreed  was  a  fiduciary,  nor  by  any 
of  the  other  circumstances  before  mentioned. 

Frederick  Argyle  of  the  county  of  Gooch- 
land died  in  1811,  havinf^  made  his  will, 
which  contained  the  following  clauses : 
'*It  is  my  will  and  desire  that  all  my 
3  *ja8t  debts  should  be  paid  by  my  ex- 
ecutors hereinafter  mentioned ;  after 
which  I  desire  that  my  wife  shall  remain 
in  possession  of  the  land  whereon  I  now 
reside,-  until  such  time  as  my  said  wife  and 
my  executors  shall  think  proper  to  sell  it, 
and  appropriate  a  part  of  the  money  aris- 
ing from  such  sale  to  the  purchase  of  a 
small  tract  of  land,  which  they  shall  deem 
sufficient  for  the  support  of  my  said  wife 
and  children  ;  and  after  such  purchase  hav- 
ing been  made  and  the  purchase  money 
paid,  it  is  my  will  and  desire  that  the 
residue  of  the  money  arising  out  of  the 
sale  of  the  land  on  which  I  live  shall 
be   put   at   interest    for   the    benefit  of  my 
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children,  and  the  portion  of  each  to  be 
given  up  to  them  by  my  executors  as  they 
shall  arrive  to  the  age  of  twenty-one  years. 

*^Item,  it  is  my  will  and  desire  that  the 
land  directed  above  to  be  purchased  by  my 
executors  shall,  at  the  death  of  my  wife, 
be  sold,  and  the  money  arising  therefrom 
equally  divided  between  my  children.** 

The  will  was  admitted  to  record  in  the 
court  of  Goochland  county,  and  Isaac  Curd 
alone  qualified  as  executor. 

The  land  on  which  the  testator  resided 
contained  by  survey  1033  acres,  and  was 
sold  by  the  executor  on   the  2l8t  of  August 

1817,  to  .William  Miller,  for  27  dollars  an 
acre,  amounting  to  27891  dollars,  bearing 
interest  from  the  25th  of  December  1817, 
and    payable   one   third  the  21st  of  August 

1818,  one  third  the  21st  of  August  1819, 
and  the  other  third  the  21st  of  August 
1820.  At  the  time  of  the  sale,  the  executor 
conveyed  the  land  to  Miller,  and  Miller 
executed  three  bonds  to  the  executor  for 
the  purchase  money,  and  a  deed  of  trust 
upon  the  land,  to  Thomas  Curd  and  Ben- 
jamin Anderson  as  trustees,  to  secure  the 
payment  of  those  bonds. 

Miller  discharged    the   first   two   bonds, 
and  on  account  of  the  third  made  the  pay- 
ments evidenced  by  the  two   following   re- 
ceipts : 
4  *-*1820,    October   30.     Received     of 

William  Miller  1500  dollars,  to  be 
applied  to  the  credit  of  the  principal  of 
his  bond  due  me  in  August  last  as  executor 
of  Frederick  Argyle  deceased. 

Is.  Curd.*' 

*<1822,  January  21.  Received  of  William 
Miller,  William  Guerrant*s  note  for  400 
dollars  due  16  April  1821,  said  Guerrant's 
note  for  1777  dollars  50  cents  due  25  Decem- 
ber 1821,  said  Guerrant*s  note  for  2777  dol- 
lars 50  cents  due  25  December  1822,  said 
Guerrant's  note  for  2777  dollars  50  cents 
due  25  December  1823,  which  said  several 
sums  are  secured  by  deed  of  trust  given  by 
said  Guerrant  and  wife,  which  is  assigned 
to  Isaac  Curd  executor  of  Frederick  Argyle 
deceased  by  said  Miller.  Said  several  notes 
are  to  be  credited  on  said  Miller *s  bond  to 
me,  in  part  of  the  principal  of  said  bond 
(which  was  due  on  the  21st  of  August 
1820),  on  the  dates  on  which  the  notes 
aforesaid  fall  due.  Also  the  further  sum 
of  24  dollars  63  cents,  to  be  credited  as 
aforesaid  on  this  day.  The  above  named 
bond  is  the  only  one  due  me  from  said 
Miller. 

Is.  Curd." 

These  receipts  were  exhibited  by  Miller 
with  the  bill  of  injunction  filed  by  him  in 
June  1823,  in  the  case  of  Miller  v.  Argyle's 
ex'or  and  others,  reported  in  5  I^eigh  460, 
wherein  he  sought  to  obtain  an  allowance 
for  an  alleged  defect  of  title  to  two  parcels 
of  the  land,  one  of  100,  the  other  of  163^ 
acres.  He  stated  in  that  bill,  that  he 
'*had  gone  on  to  settle  towards  the  dis- 
charge of  his**  third  **bond,  as  per  receipts 
of  the  said  Isaac  Curd,  the  sum  of  9257  dol- 
lars 13  cents;**  and  further  said,  that  from 
a  statement  made  by  him   of   the   transac- 


tion  between  said  Argyle' s    executor  and  ', 
himself,  estimating   his  loss  at  116Mt  acres. 
Argyle* s  estate  would  be   indebted    to  him 
1435  dollars  88  cents,  to  carry  interest  from 
the  25th  of  December  1822.     That  statement 

was  as  follows: 
5  ''William  MiUer  to  Isaac   Card  ex- 

ecutor of  Frederick   Argyle  deceased, 
Dr. 

1817,  August  21. 
To  1088  acres  of  land  purchased  at  8S7  per 

acre 87.9100 

Cr. 

By  two  thirds  of  purchase  money  paid 18>,8M  m 

0.297  00 
To  interest  from  26th  December  1817  to  the 
26th  December  1828 2.78010 


Cr. 

1820,  October  20. 

By  cash 1,600  00 

By  Interest  from  80  October  1880 
to  26  DecT  1828 198  7S 

1821,  April  & 

William  Guerrant's  bond  due 
thisday 40000 

By  interest  from  16  April  1881  to  86 
Dec'r  1822 4000 

1822,  January  21. 

William  Guerrant's  note  due  25 

Dcc*r    1821 1,77760 

By  interest  from  25  Dec'r  1821  to  25 

Dec'rl8a2 10666 

William  Guerrant's  note  due  25 

Dec'rl822 3,77750 

By  cash 84  68 

By  interest  from  21  January'  1822 

to26Dec*rl822 186 


1S,0B610 


61.88100 

5.96418 

Wm.  Guerrant's  note  due  86  Decem- 
ber 1828 2,77760 

Deduction  from  one  year's  interest     106  65 

4U»1S* 

2.610  56  

Due  W.  Miller,  1 1.486  8r 

6  *The  four  bonds  of  William   Gner- 

rant  to  Miller,  which  the  latter  as- 
signed to  Curd,  were  given  upon  a  sale  by 
Miller  to  Guerrant,  at  15  dollars  per  acre,  of 
SSS}i  acres  of  the  land  bought  by  MiUer 
from  Argyle 's  executor.  And  Gnerrant 
alleging  that  he  had  paid  off  the  two  first 
bonds,  and  that  the  title  was  defective  to 
100  acres  of  the  land  which  he  had  boagfat, 
to  wit,  the  same  100  acres  in  respect  to 
which  Miller  had  alleged  a  defect  of  title, 
an  injunction  was  awarded  Guerrant  (npon 
a  bill  filed  by  him  in  September  1823)  to 
restrain  proceedings  under  hia  deed  of 
trust  as  to  2000  dollars.  But  afterwards  as 
affidavit  of  Joshua  P.  Hnnnicatt,  the 
deputy    surveyor    of    Goochland,     having 


*The  purchase  money  of  116M  acres  of  land  at  87 
dollars  per  acre  amounted  to  8145  dollars  50  centik 
aDd  5  years  interest  thereon  to  948  dollars  66  cents, 
makinir  together  this  sum  of  4060  dollars  15  cents. 
Dednctinir  4080  dollars  15  cents  from  G864  dollars  It 
cents,  there  would  have  been  a  balance  against 
Miller  of  1174  dollars  07  cents.  But  then  by  brInC" 
inir  into  the  account  2610  dollars  65  cents  for  Oaer- 
rant's  fourth  bond,  and  deducting-  therefrom  Che 
1174  dollars  07  cents,  a  balance  would  appear  to  be 
due  MiUer  of  1485  dollars  66  cents,  which  correspondi 
within  a  few  cents  with  the  balance  mentioned  in 
this  statement— Note  In  Original  Edttloo. 
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shewn  that  oaly  about  72  acres  of  the  land 
to  which  the  title  was  alleged  to  be  defect- 
ive, was  comprised  in  Guerrant's  purchase, 
the  court,  on  the  17th  of  March  1824,  dis- 
solved his  injunction  except  as  to  the  sum 
of  1080  dollars,  that  being  the  price  of  72 
acres  at  15  dollars  per  acre. 

Subsequently,  to  wit,  on  the  2Sth  of  Sep- 
tember 1824,  judgments  were  obtained  by 
Cuxd  against  Guerrant  on  his  two  last 
bonds.  One  judgment  was  for  2777  dollars 
50  cents  with  interest  from  the  25th  of 
December  1822  till  paid,  and  the  costs,  but 
to  be  credited  by  209  dollars  19  cents  re- 
ceived 2d  November  1822,  by  200  dollars  20th 
October  1823,  and  by  2116  dollars  19  cents 
on  the  24th  of  April  1824.  The  other  judg- 
ment was  for  2777  dollars  50  cents  with  in- 
terest from  the  25th  of  December  1823  till 
paid,  and  the  costs,  but  to  be  credited  by 
1080  dollars  by  injunction,  and  the  balance 
of  this  judgment  was  to  be  discharged  by 
the  payment  of  1704  dollars  16  cents  with 
legal  interest  thereon  from  25th  September 
1825*  an  paid. 

While  Miller's  injunction  case  was  pend- 
ing in  the  county  court  of  Goochland, 

7  the  following  addition  seems  *to  have 
been  made  to  the  statement  exhibited 

with  his  bill. 

*'1882.  December  25. 
By  balance  due  Wm.  Miller  this  day  as 

above    1,426  88 

By  interest  thereon  from  25  Dec'r  1822  till 

paid. 
3  acres  1  rood  82  poles  more  of  Olebe  land 

as  per  J.  P.  Hunnicutt's  survey  at  $27 

per  acre 68  16 

By  interest  on  66 15  from  25  Dec'r  1817  ail25 

December  1822 1984 


1,58187 
By  interest  from  25  December  1822  till  paid 
25th  September  1825 26110 

1 1.772  97" 

On  the  28th  of  December  1830,  while  the 
appeal  of  Argyle's  executor  from  the  decree 
obtained  by  Miller  in  his  injunction  case 
was  pending  in  the  superior  court  of  chan- 
cery, Miller  filed,  as  exhibits  in  the  latter 
court,  a  copy  of  the  record  in  Guerrant's 
injunction  case  (which  was  still  pending), 
copies  of  the  judgments  obtained  by  Curd 
against  Guerrant  on  his  two  last  bonds,  and 
the  following  assignment:  **I  assign  the 
balance  due  on  my  judgments  against  Wil- 
liam Guerrant  in  Goochland  superior  court 
of  law,  to  William  Miller,  without  recourse 
to  me,  this  9th  day  of  November  1825. 
Is.  Curd."  The  superior  court  of  chan- 
cery, in  January  1831,  reversed  the  decree 
of  the  county  court,  and  entered  a  decree 
dissolving  Miller's  injunction  and  dismiss- 
ing his  bill.  Miller  then  appealed  to  this 
court,  and  the  decision  on  his  appeal  is  re- 
ported in  the  before  mentioned  case  of 
Miller  v.  Argyle's  ex'or  and  others,  5  Lteigh 

*Whythl8  Judfirment,  rendered  the  26th  of  Sep- 
tember 1824,  was,  as  to  the  balance,  to  be  discharffed 
by  a  snm  of  money  bearing-  interest  from  the  26th 
M  September  1826,  does  not  appear  from  the  record. 
-Note  in  Original  Edition. 


460.  It  ytas  pronounced  the  19th  of  Novem- 
ber 1834;  and  upon  a  copy  thereof  being 
transmitted  to  the  circuit  court  of  Henrico, 
the  cause  was  heard  in  that  court  the  11th 
of  November  1835.     The  executor  of 

8  Argyle  now  ^admitted  that  the  16^ 
acres  of  land,  which  had  been  recov- 
ered of  Miller  by  a  superior  title,  was  a  part 
of  the  land  sold  by  the  executor  to  Miller, 
for  the  title  to  which  the  executor  was  re- 
sponsible; and  it  was  decreed  that  the 
injunction  be  perpetuated  as  to  440  dollars 
of  the  principal  of  the  debt,  that  being 
(as  the  decree  stated)  the  value  of  16}^  acres 
of  land  at  27  dollars  per  acre,  and  Millet 
was  declared  entitled  to  a  credit  therefor  as 
of  the  25th  of  December  1817.  For  the  rest, 
the  counsel  of  Argyle's  executor  took  a  de- 
cree which  declared  in  general  terms,  that 
**as  to  the  residue  of  the  sum"  contracted 
by  Miller  to  be  paid  **and  which  may  re- 
main unpaid,"  the  injunction  be  dissolved 
and  the  bill  dismissed ;  and  then  proceeded 
to  dispose  of  the  subject  of  costs. 

This  decree  dissolving  the  injunction,  in 
general  terms,  for  what  remained  unpaid, 
was  merely  a  foundation  for  a  new  suit  to 
ascertain  how  much  was  unpaid. 

In  January  1836,  a  bill  was  filed  in  the 
circuit   court    of   Goochland   by    John   M. 

Trevilian  and his  wife,  and  others, 

legatees  of  Frederick  Argyle  deceased, 
against  Miller,  Isaac  Curd,  Benjamin 
Anderson  and  Thomas  Curd  (the  trustees 
in  Miller's  deed  of  trust),  John  W.  Argyle, 
and  the  widow  and  infant  children  of  a 
deceased  legatee,  setting  forth,  that  accord- 
ing to  a  statement  made  from  that  of  Mil- 
ler exhibited  in  his  injunction  suit,  it 
appeared  that  if  there  were  credited  against 
the  third  bond  the  price  of  the  16}^  acres, 
the  cash  credited  in  Miller's  statement,  and 
all  the  four  bonds  of  Guerrant,  there 
would  still  be  due  from  Miller  on  the  16th 
of  June  1823,  when  his  injunction  was 
obtained,  the  sum  of  2136  dollars  34  cents, 
with  legal  interest  from  that  date  on  2074 
dollars  12  cents  part  thereof.  That  the 
complainants  know  nothing  of  the  pay- 
ments credited  to  Millar  in  his  statement, 
and  therefore  do  not  admit  them  That 
they  have  reason    to  believe    that  a 

9  *large    portion    of    one    at    least  of 
Guerrant's   bonds  has  not  been  paid 

ofF,  viz.  the  1080  dollars  as  to  which  Guer- 
rant's injunction  yet  stands;  and  unless 
Miller  can  shew  that  he  has  paid  off  this 
sum  to  Curd,  it  remains,  with  its  interest, 
as  a  debt  due  from  Miller,  Guerrant  having 
left  this  commonwealth  many  years  since, 
notoriously  insolvent.  That  Miller  refuses 
to  furnish  any  'statement  of  the  amount 
due  from  him,  or  to  enter  into  any  settle- 
ment or  make  any  payment  unless  and 
until  his  bond  is  produced.  That  the  state- 
ment made  from  his,  as  before  mentioned, 
has  been  submitted  to  him  for  revision  and 
correction,  if  erroneous:  but  he  has  refused 
to  correct  or  respond  to  it  in  any  manner, 
other  than  by  a  demand  of  his  bond.  That 
the  complainants,  not  having  the  bond,  are 
unable   to  produce  it.    That,    many  years 


515 


1 


2  ROB. 


Virginia  RbporTs,  Annotatbd. 


10,  II,  12 


since,  it  was  transferred  to  John  W;  Ar^jle, 
to  collect  for  himself  and  the  others  inter- 
ested. That  Isaac  Curd  and  John  W. 
Argyle  have  removed  from  the  common- 
wealth, and  the  complainants  do  not  know 
where  the  bond  is,  or  whether  it  has  been 
lost  or  destroyed.  That  the  complainants 
have  been  recently  informed,  that  when 
Curd  was  about  to  leave  the  commonwealth, 
upon  some  settlement  between  him  and 
Miller,  the  bond  was  surrendered  by  him  to 
Miller.  That  they  are  advised  it  is  their 
right  to  have  a  full  and  true  statement 
from  Miller  touching  the  said  bond,  and 
the  payments  made  by  him,  and  the  time 
and  manner  of  such  payments.  That 
deeming  at  least  3154  dollars  12  cents  due, 
with  interest  from  the  25th  of  December 
1822,  they  were  willing  to  receive  that  sum, 
and  called  upon  Benjamin  Anderson,  one 
of  the  trustees  under  the  deed  from  Miller, 
to  advertise  and  sell  so  much  of  the  land 
as  might  be  necessary  to  raise  that  sum, 
intending  of  course  to  have  the  cooperation 
of  the  other  trustee ;  but  Anderson  posi- 
tively declined  to  advertise  or  sell,  for 
want  of  the  bond.  Two  of  the  complain- 
ants made  oath,  that  so  much  of  the 
10  bill  as  depended  *upon  their  knowl- 
edge was  true,  and  so  much  as  de- 
pended upon  the  information  of  others 
they  believed  to  be  true. 

Miller  filed  a  demurrer  to  the  bill,  as- 
signing for  cause,  that  it  did  not  charge 
that  John  W.  Argyle  had  lost  the  bond, 
nor  was  there  filed  with  the  bill  any  affi- 
davit of  that  fact. 

The  demurrer  being  overruled.  Miller  filed 
an  answer,    stating    that  he   paid    towards 
the   discharge  of    the  principal  of  the  third 
bond,  as  was  agreed    by  Curd  and  him,  the 
sum   of  1500  dollars  on  the  30th  of  October 
1S20,  and    7757  dollars  13  cents  on  the  21st 
of  January  1822,   per  receipts;  and   credit- 
ing in  addition  445  dollars  50  cents  for  the 
16^  acres,  the  principal  of  the   bond    was 
overpaid  by  405  dollars  63  cents ;  which  last 
mentioned  sum,  and  the  further  sum   of  94 
dollars    16   cents   due    him    from  Curd  for 
costs  recovered  against  him  and  for  clerk's 
fees,    are   to   be  deducted  from  the  interest 
that   accrued  upon  the  main   sum   before  it 
was  extinguished.     That   no   other  credits 
are    claimed   by   him.     That  the  bond  was 
assigned  by  Curd  to  John   W.   Argyle,    for 
him  to  collect  the  balance  due  on  it  for  his 
own  use  and  benefit,  and   not  for  the   use 
and  benefit  of  the  heirs  of  Frederick  Argyle 
deceased,  as  charged  in  the  bill.     That  on 
the  respondent's  refusing  payment  to  John 
W.  Argyle  on  account  of  the  supposed  de- 
ficiency  in   the  land,   Argyle  returned  the 
bond    to  Isaac  Curd.     That  Curd   had   pos- 
session of  it  in  the   fall   of   1825.     That   it 
was  then  his  property,  and  the  respondent 
believes    it  is  at  this  time  his  property,  as 
he  has  had  no  notice  of  the  bond  being  as- 
signed   by    Curd    to    any  person    whatever 
since  that  time.     That   the  charge   of   the 
respondent's  having  possession  of  the  bond 
is    false,    he  not  having  had  possession  of 
it  since   he    executed   and   delivered    it    to 


Curd.    That  the  respondent   ia  under  the 
impression,    that  if  the  heirs  of  Frederick 
Argyle  deceased  have  a  claim  against 
11        any  person   on  account   of  *tbe  said 
bond,  it   is  against   Isaac  Curd  and 
his  sureties,  and   not  against  the  respond- 
ent; but   he  does    not   know  what  is  the 
state  of  accounts  between  them   and  Cord, 
and   does  not  know   or  admit  that  Curd  it 
indebted  to   them  a   single   cent,    or  that 
they    have  a  right  to  call  upon  any  person 
for   any   thing   on    account    of  said  bond. 
That,  finding  the  plaintiff  TreviUan  had 
not  his  bond,  he   had  determined  to  have 
nothing    to   do   with    him   on  the  subject, 
and  deemed  it  not  necessary  to  respond  to 
his  enquiries,  or  those  of   any    other  per- 
son,   unless    he    was   authorised    by  Cnrd 
to  settle  the   matter,  or  produced  his  bond. 
That    he  conceives  the  complainants  have 
no  kind    of  right    to  call   upon  him   for 
an    exhibition  of    his  accounts  with  Cnid, 
or    to  ask  any   question    about    the  time, 
place  or  means,    when,   where  and  how  be 
may   have  paid  off  any  debt  which  he  maj 
have  owed  to  Curd ;  that  he  is  advised  thej 
allege    no  shadow  of  right   to  claim   any 
thing  of  him  on  account  of  Guerrant's  bonds 
assigned   by  him  to  Curd;    and  that   as  it 
appears  that  Curd  himself  has  settled  that 
matter,    and    transferred     his    judgments 
against   Guerrant   to  the   respondent,    no 
foundation    is  laid  in   the   bill   to  support 
any  enquiry  touching  a  discovery  abont  the 
said  bonds,  or  the  manner   in    which  they 
have   been    paid   and    satisfied.     He  aven, 
**that   in  no  settlement  ever  made  between 
the    said    Isaac    Curd    and   him,    was  the 
matter   of  his    injunction   disposed  of  ot 
meddled  with.    That  matter  was  then  in 
court,    and  remained  to  be  disposed  of  as 
might  be  adjudged  in  court.     *  'The  matter," 
he   says,     *'of  Guerrant's    injunction   for 
the    1080  dollars,  and  all  other  matters  con- 
cerning Guerrant's  debt,    haTe   long  since 
all    been  paid  off   and    satisfied.     Not  one 
cent  is  due  on  that  account." 

The  infant  defendants  answered  by  gnanl- 
ian  ad  litem.  The  cause  was  proceeded  in 
as  to  Isaac  Curd  and  John  W.  Argyle  in 
the  manner  prescribed  by  law  as  to  absent 
defendants.  And  as  to  the  other  defend- 
ants the  bill  was  taken  for  confessed. 
12  *^The     circuit     court    ordered   that 

Miller  rendered  before  a  commis- 
sioner an  account  of  the  sums  paid  by  bim 
in  part  of  the  purchase  money  of  the  land, 
and  the  times  at  which  and  the  manner 
in  which  the  said  payments  were  made,  so 
as  to  shew  the  balance  due  from  him.  A 
report  being  made  under  this  order,  and 
exceptions  filed  thereto  by  both  parties, 
the  court,  on  the  19th  of  Octot>er  1837,  re- 
committed the  report  with  the  exceptions 
to  the  commissioner. 

Under  this  order  of  recommitment  an 
account  was  stated,  whereby  the  price 
of  the  16K  acres,  the  cash  paid  by  Mil* 
ler,  and  the  two  first  bonds  of  Guer- 
rant, were  all  deducted  from  the  principal, 
and  there  was  likewise  credited  against 
the    principal     so     much    of     Guerrant's 
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third  and  fonrth  bonds  as  appeared  by 
the  judgments  thereupon  to  have  been 
patd  previous  to  the  reassignment  from 
Curd  to  Miller.  Exceptions  were  again 
filed;  and  the  cause  came  on  to  be  heard 
the  19th  of  October  1839. 

The  circuit  court  was  of  opinion,  that 
Miller  was  entitled  to  credit  for  the  whole 
amount  of  the  bonds  assigned  by  him  to 
the  executor,  on  the  days  when  they  respec- 
tively became  due;  but  that  the  credit 
should  not  be  applied  to  the  extinguishment 
of  the  principal,  so  as  to  leave  the  balances 
unproductive  in  whole  or  in  part :  and  the 
coart,  adopting,  in  lieu  of  a  report  by  a 
commissioner,  a  statement  prepared  by  the 
conrt  in  conformity  with  its  opinion,  de- 
creed accordingly. 

From  this  decree,  on  the  petition  of  Mil- 
ler, an  appeal  was  allowed. 

Leigh  for  appellant.  Miller  states  his 
belief  that  Curd  was  not  indebted  one  far- 
thing to  the  plaintiffs  on  account  of  this 
trust.  And  there  is  not  any  account  taken, 
or  directed,  or  asked  for,  of  Curd's  admin- 
istration of  the  trust  found.  Miller* §  state- 
ment ought,  under  such  circumstances, 
to  be  taken  as  correct.  At  all 
13  ^events,  upon  the  record  as  it  standi, 
without  any  account  between  Curd 
and  his  cestuis  que  trust,  or  between  Mil- 
ler and  Curd,  it  is  impossible  to  decide 
that  Miller  is  not  to  have  credit  for  the 
payments  mentioned  in  Curd's  receipts. 

There  is  then  but  the  sinp^le  question  as 
to  the  application  of  the  payments.  And 
on  this  point  the  case  of  Pindall's  ex'x 
Ac  V.  The  Bank  of  Marietta,  10  Leigh  4S1, 
is  a  conclusive  authority  in  favour  of  Mil- 
ler, unless,  as  to  this  matter,  a  distinction 
can  be  established  between  the  transac- 
tions of  individuals,  contracting  each  in 
his  own  right,  and  similar  transactions  be- 
tween an  executor,  legally  selling  the  trust 
subject,  and  his  vendee. 

Grattan  for  appellees.  As  to  Miller's  al- 
legation of  his  belief  that  Curd  the  execu- 
tor was  not  indebted  to  the  legatees  of  his 
testator,  it  is  enough  to  say  that  there  is 
no  proof  whatever  even  tending  to  justify 
that  belief. 

The  second  receipt  shews  that  two  of  the 
notes  of  Guerrant  mentioned  therein  were 
not  due  at  the  date  of  that  receipt.  Kven 
if  money  paid  by  Miller  could  properly  be 
applied  to  the  principal  of  the  debt,  there  is 
no  ground  to  hold  that  notes  or  bonds  not 
yet  due,  taken  as  payment,  can  be  so  ap- 
plied. Miller,  too,  was  well  aware  that 
Card  was  dealing  improperly  with  the  trust 
property.  And  a  purchaser  of  trust  prop- 
erty, confederating  improperly  with  the 
trustee,  and  obtaining  the  trust  subject 
for  an  inadequate  value,  will  not  be  al- 
lowed to  retain  the  advantage  he  has 
thereby  acquired,  as  against  the  parties 
interested  in  the  fund.  Graff  and  others 
▼.  Castleman  &c.,  5  Rand.  195;  Broadus 
and  others  v.  Rosson  and  wife  and  others, 
3  Leigh  12 ;  Fisher  v.  Bassett  and  others, 
9  Leigh  119;  Keane  and  others  v.  Robarts 
and  others,  4  Madd.  C.  R.  eng.  edi.  p.  332, 


am.  edi.  p.  177;  Wilson  v.  Moore,  1  Mylne 
&  Keene  126,  6  Cond.   £ng.  Ch.  Rep. 

14  530.     Moreover   Miller   *was   himself 
the  cause  of  the  difficulty  which  Curd 

experienced  in  collecting  Guerrant' s  bonds. 
The  injunction  of  Miller  produced  the  diffi- 
culty. And  that  injunction  was  upon  a 
ground  which  this  court  adjudged  to  be 
available  only  as  to  a  very  small  part  of 
Miller's  purchase  money. 

Grattan  also  argued  to  shew  that  credit 
ought  to  be  withdrawn  from  Miller  for  parts 
of  Guerrant's  third  and  fourth  bonds;  to 
wit,  the  1080  dollars  as  to  which  Guerrant's 
injunction  was  pending,  and  the  balance 
due  upon  the  judgments  against  Guerrant 
at  the  time  of  the  reassignment  from  Curd 
to  Miller. 

[Leigh.  As  it  seems  the  cause  is  to  be 
argued  upon  the  merits  on  every  point,  I 
now  apprize  the  gentlemen  on  the  other 
side,  that'  I  shall  take  an  exception  to  the 
jurisdiction  of  equity  to  decree  against 
Miller  on  a  bond  upon  which  there  was  full 
remedy  at  law.  1  shall  further  insist  that 
the  plaintiffs  are  not  entitled  to  recover 
without  proof  of  the  assignment  of  the 
bond,  notwithstanding  the  bill  was  taken 
for  confessed  as  to  Curd  the  alleged  as- 
signor.] 

Stanard  for  appellees.  If  the  plaintiffs 
had  merely  set  forth  the  loss  of  the  bond, 
and  that  they  had  it  not,  the  bill,  being 
sworn  to,  would  have  given  jurisdiction  to 
equity.  Atkinson  v.  Leonard,  3  Brown's 
Ch.  Rep.  218;  Toulmin  v.  Price,  S  Ves. 
238;  Cabell's  ex*ors  v.  Megginson'sadm'rs, 
6  Munf.  202;  Shields  v.  The  Common- 
wealth, 4  Rand.  541.  The  case  of  Talia- 
ferro V.  Foote,  3  Leigh  58,  may  perhaps 
be  relied  upon  on  the  other  side.  But  in 
that  case  there  was  no  affidavit  of  loss^  and 
the  statement  in  the  bill  was  very  vague 
"and  unsatisfactory :  it  was  not  stated  that 
the  bond  was  lost,  or  was  out  of  the  power 
of  the  plaintiff,  or  even  that  any  enquiry 
had  been  made  for  it.  But  in  this  case 
the  bill  was  filed  neither  by  the  obligee 

15  nor  the  assignee  of  *the  bond,  both  of 
whom  were  out  of  the  commonwealth. 

The  plaintiffs  are  cestuis  que  trust  who  are 
entitled  to  the  proceeds  of  the  bond,  but 
have  no  control  over  it,  no  means  of  enforc- 
ing its  production,  nor  any  remedy  upon  it 
at  law.  And  their  object  is  to  obtain  a 
discovery  and  account  of  the  payments 
made  by  the  obligor,  and  a  decree  for  the 
balance  appearing  to  be  due. 

Miller  is  called  upon  to  say  what  pay- 
ment^ had  been  made  by  him  to  the  execu- 
tor, or  to  any  person  entitled  to  receive  the 
money.  He  answers  merely  that  he  has 
paid  7000  dollars  and  upwards,  as  per  re- 
ceipts, and  denies  the  right  of  the  plaintiffs 
to  call  upon  him  for  any  discovery  of  his 
payments,  or  of  his  settlement  with  Curd 
the  executor.  There  is  not  a  particle  of 
evidence  to  prove  any  payment,  except  the 
receipts  of  Curd  the  executor,  and  Miller's 
assignment  to  him  of  the  bonds  due  from 
Guerrant.  And  the  question  then  is,  how 
far  those  receipts  and  that  assignment   are 
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evidence  to  prove  such  payments  by  Miller 
to  Curd?  There  is  nothing  in  the  terms 
of  the  receipt  for  Guerrant's  bonds,  to  en- 
title Miller  to  a  credit  for  the  amount, 
until  it  should  be  paid  by  Guerrant.  And 
the  evidence  shews  that  two  of  the  bonds 
were  not  paid  to  Curd.  Guerrant,  it  ap- 
pears, in  joined  the  recovery  upon  them  to 
the  amount  of  1080  dollars.  At  the  utmost, 
Miller  could  only  be  entitled  to  a  credit  for 
the  balance  which  remained  after  deduct- 
ing the  1080  dollars.  But  in  November  1825, 
Curd  reassigned  to  Miller  the  balance.  This 
assignment  does  not  purport  to  be  for  value 
received ;  and  that  it  was  not  for  value  re- 
ceived, may  be  inferred  from  the  fact  that 
it  was  *^  without  recourse. "  If  the  assignee 
relies  upon  the  assignment  as  one  for  value, 
he  ought  to  prove  the  consideration ;  the 
onus  probandi  is  on  him.  There  is  not 
only  no  such  proof,  but  every  thing  in  the 
record  conduces  to  prove  that  the  assign- 
ment was  without  any  payment  by  Miller. 
Miller  had  in  joined  Curd  from  proceeding  on 
the  trust  deed  given  by  him  for  the 
16  purchase  *money,  and  that  injunc- 
tion was  then  pending.  If  he  suc- 
ceeded in  it,  the  amount  already  received 
by  Curd  on  Guerrant's  bonds  was  more  than 
he  was  entitled  to  receive ;  and  therefore  if 
Curd  had  attempted  to  enforce  payment  of 
the  assigned  bonds  against  Guerrant  for 
the  balance  due  on  them.  Miller  (who  was 
Guerrant's  vendor  of  the  land  for  which  the 
assigned  bonds  were  given)  might  himself 
have  injoined  Curd  from  collecting  that 
balance.  On  the  other  hand,  if  Miller 
failed  in  his  injunction  suit.  Curd  had  full 
remedy  to  recover  the  balance  of  the  pur- 
chase money  by  proceeding  under  Miller's 
own  trust  deed.  If  it  is  to  be  supposed 
that  Miller  paid  o£F  the  balance  due  on  the 
bonds  of  Guerrant  at  the  time  of  the  reas- 
signment, then  it  is  to  be  supposed  that  he 
actually  paid  off  the  whole  balance  of  the 
original  purchase  money  to  Curd,  at  the 
very  time  when  he  was  suing  in  chancery, 
and  had  obtained  an  injunction,  to  be  re- 
lieved from  the  payment  of  that  money  to 
the  amount  of  1163^  acres  of  the  land.  As 
to  the  1080  dollars  injoined  by  Guerrant, 
it  would  be  absolutely  ridiculous  to  suppose 
that  Miller,  on  the  reassignment,  paid  that 
sum.  Miller  states  in  his  answer,  that 
**the  matter  of  Guerrant's  injunction  for 
the  1080  dollars,  and  all  other  matters  con- 
cerning Guerrant's  debt,  have  long  since 
all  been  paid  off  and  satisfied ;  not  oife  cent 
is  due  on  that  account  to  Isaac  Curd  nor 
no  one  else."  What  is  the  just,  the  only 
construction  of  this  averment?  It  is  that 
Guerrant  had  paid  to  Miller  himself  the 
sum  of  1080  dollars;  for  there  is  no  evidence 
that  a  single  dollar  of  it  was  ever  paid  to 
the  plaintiffs,  or  to  Curd,  or  any  other  per- 
son for  them. 

Upon  the  other  question,  let  it  be  sup- 
posed (for  the  sake  of  argument)  that  the 
payments  were  actually  made  in  money  by 
Miller  at  the  dates  when  the  bonds  become 
due.  The  case  of  Pindall's  ez'x  &c.  v. 
The  Bank  of  Marietta  admits,  that   in    the 


ordinary   case  of  creditor  and  debtor 

17  dealing  in  their  own  right,  the  *cred- 
itor  may   refuse  to  receive  a  payment 

tendered  with  direction  to  apply  it  to  the 
principal  of  an  interest-bearing  debt  He 
may  agree  so  to  apply  it  or  not.  The  ques- 
tion here  is,  whether  a  stipulation  so  to 
apply  a  payment  is  legal  and  valid,  when 
the  nominal  creditor  is  a  trustee  for 
others,  and  the  debtor  knows  that  he  is 
dealing  in  that  manner  with  the  funds  of 
the  trust?  The  plain  duty  of  Curd  under 
the  will  was  to  sell  the  land,  collect  the 
purchase  money,  and  put  it  out  at  interest 
for  the  benefit  of  the  cestuis  que  trost 
This  duty  was  not  performed  in  respect  to 
the  bond  which  fell  due  the  21st  of  August 
1820.  The  trustee  had  no  right  to  indulge 
his  own  feelings  of  kindness  towards  the 
purchaser  of  the  trust  subject,  by  delaying 
the  collection  and  investment  of  the  pur- 
chase money,  or  by  accepting  paymenti 
under  a  stipulation  to  apply  them  to  the 
principal  of  the  debt.  Such  benevolence 
could  only  be  exercised  at  the  risk  and  to 
the  detriment  of  his  cestuis  que  trust.  It 
has  been  now  supposed  that  the  will,  justly 
construed,  required  the  trustee  -  to  col- 
lect the  purchase  money,  and  invest 
the  whole  of  it,  principal  and  interest, 
in  some  productive  fund :  let  it  be,  how- 
ever, that  the  trustee  was  not  bound  to 
call  in  the  purchase  money,  but  was  au- 
thorized to  leave  it  on  security  in  the  hands 
of  the  purchaser :  he  was  at  least  bound  to 
leave  it  as  an  interest-bearing  fund,  and 
had  no  imaginable  right  to  stipulate  for 
applying  payments  to  extinguish  the  prin- 
cipal of  the  fund,  leaving  the  interest 
(however  large  the  amount  accrued)  a  dead, 
unproductive  stock.  Miller,  the  purchaser, 
had  full  notice  of  the  trust.  For  he  not 
only  purchased  under  it,  but  the  will  itself 
was  recorded  in  the  court  of  which  he  was 
clerk  at  the  time  of  his  purchase.  The 
cases  of  Fisher  v.  Bassett  and  others,  and 
Keane  and  others  v.  Robarts  and  others, 
which  were  cited  by  mr.  Grattan,  shew 
the  doctrines  of  courts  of  equity  on  this 
subject. 

18  *But  this  is  not  the  case  of  a 
payment  of  money.  The  receipt  ac- 
knowledges the  assignment  by  Miller  of 
Guerrant's  bonds;  and  the  only  sensible 
construction  of  the  receipt  is,  that  the 
amount  of  the  bonds,  if  paid  when  they 
should  become  due,  was  to  be  credited 
against  the  principal  of  Miller's  debt.  The 
bonds  were  not  paid  when  they  became dae; 
and  the  failure  of  Guerrant  to  pay  them 
was  the  consequence  of  Miller's  own  act  is 
in  joining  Curd's  proceeding  on  his  trust 
deed.  Shall  Miller  be  allowed  to  make  this 
application  of  the  amount  of  the  bonds, 
when  not  only*  the  natural  increase  of  the 
fund  by  accruing  interest  is  thereby 
prevented,  but  through  his  means,  the  re- 
covery of  the  stipulated  payments  on  ac- 
count of  the  principal  itself  is  suspended 
from  1823  to  1835,— at  which  last  period 
Miller's  injunction  was  dissolved?  If  the 
transaction    evidenced  by  the  receipts  had 
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been  between  Curd  and  Miller  in  their  in- 
dividual rights  alone,  (instead  of  being  a 
dealing  with  the  funds  of  a  written  and 
recorded  trust,)  it  would  be  most  inequita- 
ble that  Miller  should  be  allowed,  under 
such  circumstances,  and  after  such  a  lapse 
of  time,  to  avail  himself  of  the  stipulation 
that  the  payments  were  to  be  applied  to  the 
principal  of  the  debt. 

Lyons  on  the  same  side.  The  fact  that 
the  bond  was  lost  is  itself  sufficient  to  give 
jurisdiction  to  equity.  1  Madd.  Ch.  Prac. 
24,  5.  But  2.  the  bill  shews  that  the  bond 
had  been  assigned  by  Curd  to  John  W. 
Argyle  for  the  benefit  of  the  plaintiffs ;  and 
shews  not  only  that  he  was  a  trustee  for 
them,  but  that  this  trustee  was  a  nonresi- 
dent. And  3.  it  states  that  the  trustee  in 
Miller's  deedV>f  trust  had  refused  to  proceed 
to  execute  the  trust.  1  Madd.  Ch.  Pract. 
459;  2  Smith's  Ch.  Pract.  325,  352. 

In  regard  to  Curd's  duty  as  trustee,  refer- 
ence may  properly  be  made  to  the  author- 
ities in  respect  to  the  duty  of  agents, 
and  the  limitations  on  their  powers 
19  *when  acting  in  the  discharge  of  the 
business  of  their  principals.  Hogg  v. 
Snaith  and  others,  1  Taunt.  347;  Smock 
V.  Dade,  5  Rand.  639,  and  Wilkinson  &  Co. 
V.  HoUoway,  7  Leigh  277.  Can  the  rule 
regulating  the  application  of  payments  be- 
tween ordinary  creditor  and  debtor  (about 
which  there  is  no  dispute)  be  fairly  and 
justly  applied  to  payments  made  by  a  debtor 
to  a  trustee?  Cases  shewing  that  a  dealing 
by  a  third  person  for  the  assets  of  a  de- 
cedent's estate,  with  notice  of  the  trust, 
and  of  misapplication  (actual  or  intended) 
on  the  part  of  the  executor  or  trustee  to 
whom  the  payment  is  made,  is  a  fraud  on 
the  part  of  the  purchaser  and  cannot  be 
sustained,  have  been  already  cited.  The 
court  is  farther  referred,  in  respect  to  the 
same  principle  of  equity,  to  2  Williams  on 
Sx'ors  609-12,  and  Field  v.  Schiefifelin,  7 
Johns.  Ch.  Rep.  157  (a  case  of  a  guardian 
dealing  improperly  with  the  estate  of  his 
ward).  In  Stevens  v.  Barringer  and 
others,  13  Wend.  639,  it  is  decided  that 
after  payment  of  the  principal  of  a  debt,  an 
action  will  not  lie  for  the  interest.  Sup- 
posing that  case  to  be  properly  decided, 
there  may  be  a  total  loss  of  the  interest  in 
this  case  in  consequence  of  the  application 
stipulated  for  by  Miller  in  respect  to  his 
payments,  should  that  stipulation  be  held 
binding. 

Lyons  also  argued  as  to  the  effect  of  the 
reassignment  from  Curd  to  Miller  of  Guer- 
rant's  bonds,  and  insisted  that  the  proper 
inference  was  that  nothing  whatever  had 
been  paid  for  that  reassignment. 

Leigh  in  reply.  The  gentlemen  on  the 
other  side  have  taken  unnecessary  trouble 
ip  citing  authorities  to  shew  that  equity 
has  jurisdiction  to  set  up  a  lost  bond.  The 
objection  here  is,  that  no  ground  is  fur- 
nished by  the  bill  for  the  jurisdiction  of 
equity  on  that  score :  there  is  no  allegation 
in  the  bill  that  the  bond  has  been  lost  or 
destroyed,  or  that  any  enquiry  was  made 
for   it    in    the     custody    where    it    would 


20  naturally  be  found — that  *of  John  W. 
Argyle  or  Isaac  Curd.  But  the  re- 
fusal of  the  trustee  in  Miller's  deed  of  trust 
to  act  is  also  relied  on.  To  sustain  the 
jurisdiction  on  this  ground,  the  fact  of  such 
refusal  must  be  proved:  and  there  is  no 
proof  of  it.  The  bill  is  taken  for  confessed 
as  to  the  trustee  Anderson,  but  his  confes- 
sion is  no  evidence  against  Miller.  [Al- 
len, J.  Cannot  the  cestui  que  trust,  at  his 
option,  treat  the  deed  of  trust  as  a  mort- 
gage, and  go  into  equity  to  have  it  en- 
forced?] It  was  so  argued  in  Ambler  A 
others  v.  Warwick  A  Co.,  1  I^eigh  201,  but 
the  judges  did  not  take  that  view;  they 
decided  the  case  on  its  special  circum- 
stances. 

But  suppose  that  equity  can  take  juris- 
diction. The  assignment  to  John  W. 
Argyle  for  the  benefit  of  the  plaintifis  is 
averred  in  the  bill:  and  that  averment 
must  be  proved,  and  proved  as  it  is  alleged. 
Miller's  answer  may  be  taken  as  an  admis- 
sion that  the  bond  was  assigned  to  Argyle 
by  Curd :  but  how  does  it  appear  that  it 
was  assigned  to  him  for  the  benefit  of  the 
plaintiffs?  The  circumstance  of  the  bill 
being  taken  for  confessed  as  to  John  W. 
Argyle  cannot  avail  against  Miller.  The 
assignment  must  be  proved,  unless  admitted 
by  the  assignor  and  the  parties  against 
whom  relief  is  sought.  Corbin  v.  Kmmer- 
son,  10  I^eigh  663. 

Miller  refused  to  settle  when  applied  to 
by  Trevilian,  unless  the  bond  were  pro- 
duced. LK>oking  to  the  ordinary  motives 
which  govern  men  in  their  transactions 
with  one  another,  there  can  be  no  reason- 
able doubt  as  to  the  ground  of  that  refusal. 
If  the  bond  had  been  produced,  it  might 
have  shewn,  and  probably  would  have 
shewn,  that  every  credit  claimed  by  Miller 
was  authenticated  and  established  by  en- 
dorsements on  the  bond.  Why  was  that 
bond  not  produced?  Curd  and  John  W. 
Argyle,  though  out  of  the  state,  were  not 
beyond  the  reach  of  visit  or  communication 
from  the  plaintiffs.  Yet  no  attempt  was 
made  to  procure  the  bond,  nor  any  en- 
quiry made  about  it    (so    far  as    the 

21  record    *shews),    either    of  Curd   or 
Argyle.     Why  was  this?    It  is  easy  to 

suppose  one  inducement  on  the  part  of  the 
plaintiffs,  and  difiicult  to  suppose  any 
other: — Curd  was  insolvent,  (the  argument 
on  the  other  side  so  supposes, )  while  Miller 
was  perfectly  solvent,  and  had  executed  a 
deed  of  trust  on  a  tract  of  land  amply  suffi- 
cient to  secure  the  whole  amount  of  the 
bond.  It  would  no  doubt  be  highly  agreea- 
ble to  the  plaintiffs  to  take  Miller's  admis- 
sion of  his  execution  of  the  bond,  and 
deprive  him,  by  their  own  failure  to  produce 
it,  of  the  benefit  of  the  evidence  which 
might  be  afforded  by  the  endorsements  upon 
the  bond  (in  all  probability  the  only  evi- 
dence in  existence)  of  his  satisfaction  of 
it.  [Lyons.  Miller  never  ventured,  in  the 
court  below,  to  make  a  suggestion  of  any 
such  ground  for  requiring  the  production  of 
the  bond.] 
There  is  no  pretence  for  saying  that  Mil- 


519 


2  ROB. 


VlHOINIA  RSPORXS,  ANNOTA.TBD. 


22,  23, 24 


ler  is  not  entitled  to  credit  for  the  sum  of 
1080  dollars  injolned  by  Guerrant.  The  re- 
sult of  Miller's  injunction  suit  shews  that 
this  sum  oug^ht  not  to  have  been  injoined. 
Curd  has  not  assigned  it  to  Miller.  Quer- 
rant's  injunction  suit  is  still  open ;  and 
if  Curd  has  not  been  paid  this  amount,  he 
can  yet  get  it.  But  Miller  says  it  has  been 
long  since  paid  and  satisfied. 

As  to  the  balance  on  the  judgments  which 
was  reassigned;  when  we  see  that  Curd 
had  power,  through  Guerrant' s  trust  deed, 
instantly  to  enforce  the  payment  of  this 
balance,  and  no  motive  to  assign  it  but  for 
money,  and  see  also  that  he  has  assigned  it 
without  noticing  the  receipt  which  he  had 
previously  given,  it  is  not  to  be  conceived 
that  he  should  have  made  such  assignment 
without  having  received  actual  payment  of 
the  balance.  Counsel  on  the  other  side 
rely  upon  the  circumstances  of  the  reas- 
signment being  without  recourse.  That 
circumstance  is  of  no  force  to  shew  that 
the  assignment  was  without  consideration. 
It  frequently  occurs  where  value  has 
22  been  paid.  And  the  reassignment  *in 
this  case  being  to  Miller  the  original 
debtor  and  first  assignor,  it  was  natural 
and  proper,  and  conformable  to  the  ordi- 
nary course  of  business,  that  Miller,  even 
if  he  paid  the  whole  of  the  original  debt 
which  remained  due  to  Curd,  should  take 
back  the  subject  he  himself  had  assigned, 
without  recourse  to  Curd.  If  such  recourse 
had  not  been  excluded  by  the  terms  of  the 
reassignment.  Curd  would  have  been  a 
guarantor,  without  consideration,  of  Guer- 
rant's  debt  to  Miller. 

Was  it  a  fraud  on  the  part  of  Curd  the 
trustee,  participated  in  by  Miller  the  pur- 
chaser of  the  trust  subject,  to  stipulate  that 
the  payments  should  be  applied  to  the  prin- 
cipal of  the  debt?  What  was  the  subject 
to  be  so  applied?  It  was  bonds  due  from 
Guerrant  to  Miller,  secured  by  Guerrant' s 
deed  of  trusts  Curd  the  trustee,  by  taking 
the  assignment  of  these  bonds,  acquired  a 
further  security  (the  personal  security  of 
Guerrant)  for  the  payment  of  Miller's  debt. 
Can  it  be  contended  that  this  transaction, 
leading  to  the  acquisition  of  additional 
security,  was  a  fraud  on  the  trust,  or  even 
an  improper  or  unwise  exercise  of  the  trus- 
tee's discretionary  power?  There  is  not 
the  smallest  particle  of  proof  that  Curd 
either  acquired,  or  designed  to  acquire,  any 
personal  advantage  by  the  transaction ; 
nothing  to  shew  that  it  was  not  a  judi- 
cious and  beneficial  arrangement,  in  fact 
and  design,  for  the  interest  of  the  cestuis 
que  trust.  It  is  notorious, — a  part  of  the 
history  of  the  country, — that  the  price  of 
lands  fell  rapidly  and  greatly  between  1817 
and  1823 :  and  Miller's  trust  deed,  though 
ample  security  when  given,  might  have 
become  wholly  inadequate  at  the  time  he 
assigned  these  bonds  of  Guerrant.  The 
question  is  whether  the  acquisition  of  the 
bonds  by  a  stipulation  to  apply  the  proceeds 
to  the  principal,  was,  under  these  circum- 
stances, a  fraud,  for  which  Miller  is  to  be 
charged  with  interest  notwithstanding  that 


stipulation.     If  it  were  shewn  that  Curd  had 
gained  or  purposed  any  actual  advan- 

23  tageto  himself,  there  might  be^some 
pretence  for  holding  Miller  respooti- 

ble.  But  nothing  of  the  kind  appears.  And 
it  is  only  on  the  assumption  of  such  advan- 
tage gained  or  purposed,  that  the  appellees' 
counsel  can  assimilate  this  case  to  those 
which  they  have  cited  respecting  the 
fraudulent  misapplication  of  funds  of  a 
cestui  que  trust  or  principal,  by  the  tmstee 
or  agent.  In  Grafif  and  others  v.  Castle- 
man  &c.,  5  Rand.  195,  and  Fisher  v.  Ba»- 
sett  and  others,  9  I^eigh  119,  there  was  an 
actual  application,  known  to  the  purchaser 
at  the  time,  of  the  trust  funds  to  the  indi* 
vidual  benefit  and  use  of*  the  trustee.  In 
Hogg  V.  Snaith  and  others,  1  Taunt.  347, 
Smock  V.  Dale,  5  Rand.  639,  and  Wilkinson 
&  Co.  V.  HoUoway,  7  Leigh  277,  the  party 
misapplying  or  commuting  the  debt  was  a 
mere  attorney,  having  only  a  naked  power 
to  collect,  and  possessed  of  no  authority  or 
discretion  to  compromise,  commute,  or 
make  any  other  arrangement  on  behalf  of 
his  principal,  much  less  to  make  such  ar- 
rangement in  execution  of  a  design  to 
apply  the  proceeds  to  his  own  use. 

AIvIvEN,  J.  The  appellant,  in  argument, 
has  objected  to  the  jurisdiction  of  a  ooort 
of  equity  to  grant  relief  upon  the  case  made 
in  the  bill.  It  seems  to  me,  the  relation 
which  the  plaintiffs  bore  to  the  subject 
entitled  them  to  the  aid  of  a  court  of  eqnitj 
under  the  circumstances  of  this  case.  By 
the  will  of  the  testator,  his  executors  were 
empowered  to  sell  his  lands,  and  after  pro- 
viding for  the  support  of  the  widow  and 
children,  the  residue  of  the  money  arising^ 
from  the  sale  of  the  lands  was  to  be  pot 
out  at  interest,  and  the  portion  of  each  to 
be  paid  on  attaining  the  age  of  twenty-one. 
The  executor  sold  the  lands,  and  took 
bonds  payable  to  himself,  and  a  deed  of  tmst 
to  secure  the  pa3'ment.  Upon  the  last  of 
these  bonds  a  large  balance  is  claimed  to 
be  due.  The  executor  and  trustee  has  re- 
moved from  the  commonwealth.    The 

24  bill    avers,    that   many  years  *8ince, 
the  bond  was  transferred   to  John  W. 

Argyle,  one  of  the  legatees,  to  collect  for 
himself  and  the  others  interested ;  that  John 
W.  Argyle  has  removed  from  the  state; 
and  that  the  complainants  do  not  know 
where  the  bond  is,  or  whether  it  is  lost  or 
destroyed.  John  W.  Argyle  is  made  a  de- 
fendant, and  the  bill,  both  as  to  him  and 
Curd  the  executor,  is  taken  for  confessed. 
The  answer  of  Miller,  though  it  denies  that 
the  bond  was  assigned  to  John  W.  Argyle 
for  the  benefit  of  the  other  legatees,  admits 
that  when  payment  was  refused,  John  W. 
Argyle  returned  the  bond  to  Curd  the  tms- 
tee, who  had  it  in  his  possession  in  1825, 
and  that  it  was  then,  and,  as  respondent 
believes,  still  is  his  property.  The  lega- 
tees had  no  legal  right  which  they  conld 
assert  in  a  court  of  law.  As  beneficiariesi 
and  so  entitled  to  this  fund,  equity  alone 
could  give  them  relief.  Whether  the  bond 
is  lost  or  destroyed,  or  is  still  in  possession 


520 


2  ROB. 


MuxBR  z/.  Trbviuan  and  Othxrs. 


26,  26,  27 


of  the  trustee,  it  is  not  pretended  that  the 
proceeds,  if  there  be  any  thing  due,  are  not 
the  property  of  the  legatees.  The  trustee, 
the  legal  owner,  has  removed  from  the 
commonwealth ;  and  having  failed  to  per- 
form his  duty  by  collecting  the  money,  the 
legatees  are  of  necessity  driven  into  a  court 
of  equity,  to  assert  their  equitable  title. 

The  debt  was  secured  by  a  deed  of  trust, 
and  the  bill  avers  that  the  trustee  has  re- 
fused to  act ;  and  as  to  him  the  bill  is  taken 
for  confessed.  It  is  unnecessary  to  deter- 
mine whether  every  creditor  by  deed  of 
trust,  like  a  mortgagee,  has  a  right  to  call 
bis  debtor  into  a  court  of  equity  at  his 
pleasure.  Here  it  is  averred  that  the  trus- 
tee refused  to  act,  and  the  bill  is  taken  for 
confessed ;  and  whether  this  would  be  con- 
sidered as  evidence,  so  as  to  afifect  the  other 
defendant,  or  not,  is  immaterial  in  this 
case,  as  it  is  perfectly  clear  upon  the  facts, 
that  it  would  have  been  improper  for  the 
trustee  to  sell  until  some  proceeding  was 
had  to  ascertain  the  amount  due.  The 
beneficiaries    were    ignorant    of   the 

25  *state  of  the  accounts ;  the  debtor  re- 
fused to  give  them  any  information ; 

and  in  this  state  of  the  affair,  a  sale  by  the 
trustee  would  have  been  irregular.  If  he 
had  attempted  to  sell,  a  court  of  equity 
would  have  restrained  him  at  the  instance 
of  the  debtor.  There  can  be  no  valid  ob- 
jection to  the  jurisdiction  of  the  court, 
when  invoked  by  the  creditor  in  the  first 
instance  to  ascertain  the  amount  of 
the  incumbrance,  in  a  case  where,  at 
the  instance  of  the  debtor,  the  court  would 
have  arrested  the  trustee  until  the  amount 
had  been  determined.  I  think  that  on  both 
grounds  the  jurisdiction  is  clear. 

Upon  the  merits,  it  is  objected  that  the 
amount  due  cannot  be  determined  until  ac- 
counts are  taken  between  Curd  and  his 
cestuis  que  trust,  and  between  Miller  and 
Curd.  So  far  as  Miller's  interests  are  in- 
volved, an  account  between  Curd  and  his 
cestuis  que  trust  would  seem  to  be  unneces- 
sary in  this  case.  Curd  has  set  up  no  claim 
to  the  proceeds  of  this  bond.  He  is  a  party 
to  the  suit,  and  his  rights  will  be  bound  by 
the  decree.  There  seems  to  have  been  no 
qnestion  made  in  the  case,  that  Curd  held 
this  bond  in  his  fiduciary  character  alone. 
It  cannot  be  a  matter  of  any  importance  to 
Miller,  bow  the  accounts  may  stand  between 
this  fiduciary  and  the  beneficiaries.  If 
Miller  owes  the  money,  he  is  bound  to  pay 
it  to  some  person,  either  to  the  trustee  or 
the  legatees ;  and  as  all  are  parties,  any 
payment  made  under  the  decree  will  protect 
him  against  all  claims  hereafter. 

As  to  the  account  between  Miller  and 
Curd,  the  bill  was  filed  to  adjust  that,  and 
it  has  accordingly  been  taken.  The  ques- 
tion as  to  the  amount  due  arises  upon  the 
various  aspects  in  which  the  account  has 
been  presented  by  the  commissioner.  The 
plaintiffs  have  not  controverted  the  right 
of  Curd  to  receive  payments;  they  do  not 
seek  to  charge  Miller  with  money  upon  the 
ground   of  misapplication    by     their 

26  trustee;  they  allege *their  willingness 


to  allow  credit  for  all  payments  made 
to  him,  and  have  filed  their  bill  to  obtain 
from  the  defendant  a  disclosure  of  those 
payments.  The  demand  was  most  reason- 
able, ttut  has  not  been  met  with  the  frank- 
ness and  candour  to  which  it  was  entitled. 
The  right  of  the  plaintiffs  to  call  for  an 
exhibition  of  the  accounts  of  payment  is 
denied.  Instead  of  the  fair  disclosure 
which  common  honesty  required  this  debtor 
to  make  to  these  legatees  seeking  to  gather 
up  the  fragments  of  their  father's  estate 
mismanaged  by  their  trustee,  he  contents 
himself  with  the  general  averment  of  pay- 
ment. His  answer,  instead  of  explaining 
what  seemed  doubtful,  appears  designed  to 
involve  the  transactions  between  Curd  and 
himself  in  still  deeper  obscurity.  The 
plaintiffs  and  the  court  are  driven  to  the 
necessity  of  making  up  the  account  from 
such  facts  as  were  within  their  reach  and 
furnished  by  the  record.  If  it  does  not  con- 
tain a  full  exhibition  of  all  the  transactions 
between  Curd  and  the  defendant,  it  is  not 
for  the  latter  to  complain ;  it  was  certainly 
in  his  power  to  give  a  full  explanation,  if 
he  had  thought  proper  to  do  so.  It  has  been 
argued  that  the  defendant  has  a  right  to 
insist  on  the  production  of  the  bond  before 
any  account  is  stated,  because  the  endorse- 
ments on  the  bond  may  shew  what  credits 
ought  to  be  allowed.  The  defendant  has 
made  no  such  allegation  in  his  answer.  He 
in  fact  admits  that  he  is  entitled  to  no 
other  credits  than  for  the  deficiency  in  the 
land,  the  amount  of  the  receipts,  and  some 
small  claims  for  costs  and  fees.  The  evi- 
dence of  his  payments  he  has  in  his  own 
hands.  The  difficulty  arises  from  the  sub- 
sequent acts  of  the  parties  in  regard  to 
some  of  the  claims  mentioned  in  these  re- 
ceipts: and  on  this  point  he  has  chosen  to 
leave  us  in  the  dark. 

[The  judge  then  detailed  minutely  all  the 
facts,  and  stated  his  inferences  from  them. 
A  considerable  space  (about  7  pages) 
would  be  occupied  by  this  portion  of 
27  *the  opinion ;  and  the  reporter  omits 
it,  because  the  facts  will  be  found  in 
the  statement  which  he  has  made,  and  the 
reasoning  of  the  judge  was  upon  the  par- 
ticular circumstances,  and  not  illustrative 
of  any  principle  of  law.  The  conclusion 
to  which  he  came  will  appear  by  the  decree, 
in  which  he  and  the  other  judges  con- 
curred. ] 

It  remains  to  determine  how  the  credits 
are  to  be  applied. 

It  is  not  controverted  that  in  ordinary 
cases  the  party  who  pays  money  has  the 
power  to  apply  it  as  he  chooses.  The  rule 
has  usually  been  applied  where  the  creditor 
held  different  securities.  But  in  the  case 
of  Pindall's  ex'x  v.  The  Bank  of  Marietta, 
10  I^eigh  481,  there  was  but  one  debt; 
and  judge  Cabell,  delivering  the  opinion 
in  which  the  other  judges  concurred,  says, 
that  '*a  debtor  owing  a  debt  consisting  of 
principal  and  interest,  and  making  a  partial 
payment,  has  a  right  to  direct  its  applica- 
tion to  so  much  of  the  principal  in  exclu- 
sioil  of  the  interest,  and  the  creditor,  if  he 
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receives  it,  is  bound  to  apply  it  accord- 
ingly." It  is  argued  that  this  rule  of  law 
is  founded  on  the  supposed  agreement  of 
the  parties;  that  a  contract,  express  or  im- 
plied, lies  at  the  foundation  of  it.  It  is 
said  that  the  creditor  is  not  bound  to  re- 
ceive the  payment,  unless  he  be  permitted 
to  apply  it  ^rst  to  the  interest;  that  this  is 
his  right.  But  as  he  may  waive  his  rights, 
he  may  agree  to  a  diiferent  application ;  or 
if  he  receives  the  payment  with  directions 
so  to  apply  it,  the  law  implies  the  agree- 
ment from  the  act  of  receiving.  And  from 
this  it  is  argued,  that  though  persons  sui 
juris  may  make  such  agreements,  fiduciaries 
dealing  with  the  trust  estate  have  no  such 
power ;  and  that  a  person  dealing  with  them 
with  notice  cannot  be  permitted  to  affect 
injuriously  the  rights  of  those  interested  in 
the  estate,  by  such  an  application  of  pay- 
ments. 
To  whatever    source    the   power  of    the 

debtor  is  traced,  whether  to  a  supposed 
28        contract  implied  from  the  act  of  *re- 

ceiving  payment  with  directions  as  to 
the  application,  or  to  a  distinct  rule  of  law 
independent  of  such  contract,  would  seem 
to  make  no  difference  as  to  the  result.  The 
law  sanctions  the  power,  either  as  just  in 
itself,  or  arising  from  a  fair  aqd  legal  con- 
tract, and  therefore  to  be  enforced.  When, 
therefore,  the  debtor  here  stipulated  for 
such  an  application,  he  exacted  nothing 
which  the  law  forbids  to  others  in  his  situ- 
ation. The  right  is  that  of  the  debtor;  he 
may  decline  making  the  payment,  unless 
it  is  applied  as  he  directs :  and  I  do  not 
perceive  how  this  right  is  to  be  affected  by 
the  character  of  the  creditor.  If  the  bond 
had  been  given  to  the  testator  in  his  life- 
time, the  debtor's  right,  as  against  him, 
would  be  clear.  Can  his  death,  in  conse- 
quence of  which  the  executor  receives, 
change  the  obligation  or  impair  the  rights 
of  the  debtor?  The  right  is  one  of  some 
value ;  as  for  instance  in  a  case  like  the 
present,  where  the  bond  was  for  nearly 
10,000  dollars,  on  which,  when  it  became 
payable,  nearly  1800  dollars  of  interest  was 
due.  Suppose  the  debtor,  having  the  prin- 
cipal, and  wishing  to  stop  interest,  insists 
on  so  applying  the  payment :  if  the  creditor 
refuses  to  receive  it,  the  debtor  can  put  his 
money  to  interest,  and  so  provide  a  fund  to 
meet  the  interest  on  his  debt  as  fast  as  it  ac- 
crues, until  he  obtains  the  means  to  ex- 
tinguish it  entirely.  But  if  the  payment  is 
applied  to  the  interest,  a  balance  of  princi- 
pal is  left,  and  the  debt  accumulates  again. 
And  how  is  the  creditor  injured?  The 
interest  on  his  debt  is  not  an  interest-bear- 
ing fund.  If  he  refuses  to  receive  the 
money  and  apply  it  to  the  principal,  his 
interest  remains  as  it  was,  a  dead  capital. 
If  he  does  receive  it,  as  money  is  worth  the 
interest,  he  is  receiving  interest  on  pre- 
cisel}'  the  amount  he  would  have  been  re- 
ceiving it  upon  if  the  money  had  not  been 
paid.  And  how  does  the  fact  of  his  being 
a  fiduciary  vary  this  state  of  things? 
Whilst  the  debt  remained  unpaid,  he  was 
receiving   interest   on  the  principal  alone : 


29  *by  receiving  the  principal  and 
reinvesting,  the  estate  is  not  in- 
jured. To  hold  that  the  power  to  direct 
the  application  in  such  cases  does  not  exist, 
would  in  effect  be  to  decide  that  every 
debtor  to  a  fiduciary  must  pay  interest  on 
the  interest  of  his  debt.  If  there  were  any 
agreement  to  give  time  or  indulgence*  the 
case  might  be  different.  But  here  notiiing 
of  that  kind  is  suggested.  If  an  executor 
or  other  fiduciary,  after  receiving  a  pij- 
ment  with  a  direction  to  apply  it  to  tbe 
principal,  neglects  or  delays  to  collect  tbe 
interest  so  as  to  make  it  an  interest-bear- 
ing fund,  the  cestui  que  trust,  in  a  proper 
case,  might  charge  him  for  such  a  breach 
of  duty ;  and  an  agreement  with  the  debtor 
to  commit  such  a  breach,  might  charge 
him.  But  here  the  debt  was  due.  Not- 
withstanding the  receipt,  th^  executor 
might  the  next  day  have  proceeded  to  en- 
force payment  of  the  balance,  principal  and 
interest,  by  a  suit,  or  a  sale  under  the  deed 
of  trust.  If  he  improperly  delayed,  tbe 
debtor  is  not  liable  for  his  neglect.  There 
may  have  been,  and  (in  the  absence  of  all 
proof  to  the  contrary)  it  is  to  be  presuned 
there  were  good  reasons  for  the  conduct  of 
each  in  this  case.  By  the  direction  of  the 
will,  the  money  was  to  be  put  out  at  inter- 
est. It  was  well  secured  by  the  bond  of  the 
purchaser,  and  the  deed  of  trust.  The  ex- 
ecutor may  have  thought  it  to  be  for  the 
benefit  of  all  to  let  the  debt  rest  in  that 
condition.  There  is  some  hazard  in  lend- 
ing money.  E^xperience  has  shewn  that 
investments,  even  in  government  securi- 
ties, are  sometimes  precarious.  It  was 
equally  the  interest  of  the  debtor  to  relieve 
himself  from  this  consuming  moth,  though 
few  men  in  our  country  could  at  once  com- 
mand the  means  of  discharging  so  large  a 
sum.  By  retaining  the  money  and  wdog 
it,  he  would  at  least  be  realizing  as  mnch 
interest  as  was  accumulating  against  htni 
on  the  same  amount  of  the  debt ;  and  there- 
fore he   properly   insisted,    that  if  it  were 

received,  he  should  derive  the  like  ad- 

30  vantage  from  it,  by  applying  *it  to 
the  principal;  in  the  mean  time  leav- 
ing it  to  the  executor,  in  the  discharge,  of 
his  duties,  to  enforce  payment  of  the  bal- 
ance at  once,  or  permit  it  to  remain.  Tbe 
same  reasoning  applies  to  the  bonds  of 
Guerrant.  While  Miller  retained  them,  tbe 
interest  equalled  the  interest  of  a  like 
amount  of  his  principal,  and  when  the  exec- 
utor received  them,  he  was  entitled  to  tbe 
accruing  interest  on  them;  the  operation 
being  precisely  the  same  as  if  the  money 
had  been  paid  to  the  executor  and  at  onoe 
loaned  out,  attended  with  this  advantage, 
that  whilst  Miller  continued  bound  as  as- 
signor, the  executor  acquired  the  additional 
security  of  Guerrant's  bonds.  In  any  view 
I  can  take  of  the  transaction,  it  appears  to 
me  that  the  agreement  was  perfectly  legal, 
and  could  only  affect  the  estate  injurionsly, 
in  this  or  any  case,  by  an  improper  delay 
of  the  executor  to  enforce  payment  of  the 
residue.  For  this,  if  any  such  delay  oc- 
curred,   Miller  is   not  responsible.    It  has 
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been  argtied,  that  after  Miller  assig'ned,  he 
impeded  the  collection  by  his  injunction. 
The  bill  did  not  injoin  the  executor  from 
proceeding  to  collect  the  bonds  of  Guerrant ; 
it  songht  to  prevent  a  sale  by  the  trustee 
for  the  balance  due.  Miller's  bill  and  in- 
junction interposed  no  obstruction  to  the 
proceedings  against  Guerrant. 

It  seems  to  me,  therefore,  that  the  cases 
which  have  held  the  debtor  liable  for  aiding 
in  a  fraudulent  misapplication  of  the  funds 
of  the  estate  to  the  debts  of  the  trustee, 
have  no  bearing  on  this  case.  In  in- 
sisting on  the  application  of  the  pay- 
ments to  the  principal,  the  debtor  exercised 
DO  more  than  a  legal  right.  In  agreeing 
to  it,  the  executor  subjected  the  estate  to 
no  loss.  The  interest  would  have  remained 
a  dead  fund,  if  he  had  refused  to  receive  the 
payment.  The  loss,  when  any  loss  is  sus- 
-  tained  from  such  an  application,  results 
fnnn  the  subsequent  improper  delay  of  the 
executor  in  proceeding  to  enforce  payment 
of  the  balance.  For  such  improper  de- 
lay, the  executor  may  under  certain 
31  ^circumstances  be  held  liable ;  but  the 
debtor  is  not  responsible,  unless  he 
has  entered  into  an  agreement  to  procure 
such  improper  indulgence,  and  the  pay- 
ment has  been  made  in  pursuance  thereof. 
I  think  the  court  erred  in  disregarding 
the  agreement  of  the  parties  here. 

The  decree  drawn  by  judge  Allen  was 
concurred  in  by  the  other  judges,  and  en- 
tered in  the  following  terms : 

This  court  is  of  opinion  that  the  circuit 
court  erred  in  deciding  that  the  appellant 
Miller  was  entitled  to  credit  for  the  whole 
amount  of  the  bonds  of  Guerrant  assigned 
to  Isaac  Curd  the  executor  of  Frederick 
Argyle;  and  that  there  was  error  in  de- 
ciding, that,  under  the  agreement  of 
the  parties,  and  the  circumstances  of 
this  case,  the  debtor  was  not  entitled  to 
apply  the  payments  evidenced  by  the 
receipts  dated  the  aoth  of  October  1820  and 
the  21st  of  January  1822,  to  the  principal 
of  the  debt.  The  decree  is  therefore  re- 
versed with  costs,  and  the  cause  remanded, 
with  instructions  to  recommit  the  report  to 
a  commissioner,  to  audit,  state  and  settle 
the  accounts  upon  the  following  principles. 

The  commissioner  is  to  charge  Miller 
with  the  amount  of  the  last  bond,  deduct- 
ing therefrom  the  price  of  the  16%  acres 
of  land  as  of  the  date  of  the  bond,  and  also 
allowing  all  the  other  credits  allowed  in  the 
commissioner's  second  report,  made  under 
the  order  of  October  19,  1837,  recommitting 
the  former  report;  and  also  a  further 
credit,  as  of  the  25th  of  September  1825, 
for  the  excess  due  at  that  time  on  the  judg- 
ments assigned,  over  the  sum  of  1772  dollars 
97  cents,*  the  amount  claimed  by  Miller  as 
having  been  overpaid;  the  reassignment 
of  the  judgments  being  evidence  that  such 
excess  was  paid  by  Miller  to  Curd  as  a  con- 
sideration    for    the     reassignment.      And 

*Tlil8  sum  of  1772  dollars  97  cents  is  tbe  same  men- 
Uoaed  In  the  addition  to  Miller's  statement  That 
addition  will  be  seen  ante,  p.  7.— Note  In  Orislnal 
BdlUon. 


32  Miller  is  to  be  also  allowed  ^  *f urther 
credit  for  the  sum  of  1060  dollars  in- 
joined  by  Guerrant,  in  the  event  of  his 
shewing,  by  satisfactory  proof,  that  this 
sum  has  been  paid  to  Curd  or  the  legatees 
of  Frederick  Argyle;  bujk  not  otherwise. 

And  in  stating  the  account,  all  payments 
received  under  the  two  receipts  before  men- 
tioned, and  also  the  amount  assumed  to 
have  been  paid  by  Miller,  as  the  difference 
between  the  sums  before  referred  to,  at  the 
settlement  in  September  1825,  should  be 
applied  to  the  principal  of  the  debt,  accord- 
ing to  the  terms  of  the  receipts,  as  of  the 
times  when  the  notes  on  which  payments 
were  received  fell  due:  that  is  to  say, 
where  the  entire  note  was  paid,  crediting 
the  principal  of  the  note  paid,  as  of  the 
date  it  fell  due,  against  so  much  of  the 
principal  of  the  debt ;  and  where  but  part 
of  the  note  was  paid,  crediting  the  pay- 
ments, and  the  payment  supposed  to  be 
made  in  consideration  of  the  reassignment 
at  the  settlement  in  1825,  against  the  prin- 
cipal, as  of  the  dates  of  such  payments, 
actual  or  assumed. 

And  the  commissioner  is  to  report  the 
said  accounts  to  the  circuit  court,  together 
with  any  special  matter  deemed  pertinent 
by  himself,  or  required  by  either  of  the 
parties  to  be  stated,  in  order  to  a  final 
decree.  

33  *M'Key  &c.  v.  Garth. 

April,  1848,  Richmond. 

[40  Am.  Dec.  726.1 

(Absent  Brooks,  J.) 

Bx6catioa»— Sale  ander*— Csse  at  Bar— Whilst  on 
tbe  one  hand,  wbere  an  officer  boldlnir  two 
executions  sells  under  the  second,  the  title  of 
the  purchaser  is  ffood  against  the  plaintiff  in  the 
first,  and  tbe  remedy  of  the  latter  is  against  tbe 
officer,  so  on  tbe  other  hand  the  purchaser  at 
such  sale  cannot  invoke  the  lien  of  tbe  first  execu- 
tion, in  aid  of  a  title  acquired  at  a  sale  made  under 
the  second.  Therefore,  where  a  slave  was  levied 
upon  under  a  fi.  fa.  delivered  to  a  constable  before 
any  conveyance  of  tbe  slave  by  the  debtor,  and 
other  executions  issued  after  such  conveyance, 
under  which  (and  not  under  tbe  first  fl.  fa.)  the 
evidence  tended  to  prove  that  tbe  slave  was  sold, 
it  was  HELD,  in  an  action  brouffbt  by  the  grantee 
in  the  conveyance  asralnst  the  purchaser  at  tbe 
sale,  that  the  title  of  the  purchaser  must  be  re- 
ferred to  the  process  under  which  the  sale  was 
made.  Accord.  Eckhols  v.  Graham  A  others,  1 
Call  409. 

By  deed  bearing  date  the  4th  of  June  1823 
and  admitted  to  record  in  the  office  of  Al- 
bemarle county  court  on  the  same  day,  John 
Norvell  conveyed  to  Andrew  M'Key  and 
Henry  Chiles  five  slaves,  one  of  whom  was 
a  girl  named  Mary,  and  another  a  boy 
named  Randolph,  and  also  other  personal 
property,  in  trust  for  the  purpose  of  secur- 
ing the  payment  of  certain  debts  therein 
mentioned. 

*See  monographic  note  on  "Executions"  appended 
to  Paine,  Surv.,  &c..  v.  Tutwiler,  27  Oratt  44a 
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On  the  6th  of  April  1824,  M'Key  and 
Chiles  brought  an  action  of  detinue  in  the 
circuit  court  of  Albemarle  against  William 
Garth,  to  recover  Randolph.  The  cauae 
was  tried  in  May  1835,  upon  the  general 
issue. 

At  the  trial,  the  plain tifFa  relied  upon 
the  deed  of  trust  before  mentioned,  and  the 
defendant  relied  upon  a  purchase  at  a 
constable's  sale  made  under  a  writ  or 
writs  of  fieri  facias  against  John  Norvell, 
which    he   contended   created  a    lien 

34  upon  the  property  before  the  date  *of 
that  deed,  and   overreached   the   title 

conveyed  by  it.  In  support  of  this  ground, 
the  defendant  introduced  a  fieri  facias  issued 
the  25th  of  May  1823,  by  a  justice  of  the 
peace  for  Albemarle  county,  in  favour  of 
Ben.  Johnson  against  John  Norvell  for  11 
dollars  27  cents  with  interest  from  the  27th 
of  December  1821  till  paid,  and  30  cents 
costs,  (which  was  directed  to  the  constable 
of  the  said  county,)  with  endorsements 
thereon  by  James  Thomas  the  constable, 
shewing  that  it  came  to  his  hands  on  the 
day  of  its  date,  and  was  levied  by  him 
the  17th  of  June  1823  on  one  negro  girl 
Mary  and  one  boy  Randolph ;  and  the  said 
defendant  also  introduced  the  deposition  of 
Thomas  the  constable  to  the  following 
effect:  that  on  the  I7th  of  June  1823,  while 
acting  as  constable  of  Albemarle,  he  levied 
the  said  execution  (which  had  been  in  his 
hands  from  the  25th  of  May  1823)  on  the 
said  boy  Randolph ;  that  he  took  the  boy 
home,  intending  to  keep  him  until  the 
day  of  sale,  but  he  ran  away,  and  could  not 
be  found  until  after  the  August  court, 
which  was  the  time  appointed  for  the  sale; 
that  after  that  time,  to  wit,  about  the  15th 
of  August  1823,  he  found  the  boy  at  work 
on  Norvell' s  plantation,  and  retook  him 
for  the  same  debt,  and  others  which  had 
afterwards  come  to  his  hands.  The  deposi- 
tion continued  as  follows:  **At  the  October 
court,  he  was  regularly  advertised  and 
sold  under  that  execution  and  others,  and 
was  purchased  by  William  Garth  at  the 
price  of  150  dollars.  Before  the  day  of 
sale  the  first  execution  ran  out  of  date,  and 
the  magistrate  renewed  it,  under  which 
renewed  one,  in  the  name  of  Johnson,  the 
sale  was  made;  and  the  balance  of  the 
money  after  paying  that  execution  was  ap- 
plied to  the  payment  of  the  remaining  ex- 
ecutions, and  there  was  not  enough." 

After  the  cause  had  been  argued  and  the 

jury    sent   out   to   consult  of  their  verdict, 

they    returned   into   court,    and    asked  the 

court  to  instruct    them    upon    this    point: 

whether,  if  the    fi.  fa.  of  the  25th   of 

35  May   1823    had   *been    levied   in   due 
time  by  the  constable  upon  the  slave, 

and  he  had  escaped  and  been  retaken,  the 
constable  could,  after  the  return  day  of  the 
fi.  fa.,  legally  sell  the  said  slave  without  a 
new  execution?  The  court  instructed  the 
jury  that  no  new  execution  was  necessary 
in  such  case;  that  in  truth,  in  such  case, 
no  new  original  execution  could  issue ;  that 
a  venditioni  exponas  might  have  issued, 
but    was   not    necessary;  and    that   if  the 


constable  had  applied  for  and  obtained  of 
the  magistrate  new  executions,  under  the 
mistaken  opinion  that  they  were  necessary, 
and  had  supposed  himself  selling  under 
such  new  executions,  the  plaintiff  in  the 
first  ^,  fa.  did  not  thereby  lose  the  lien  of 
the  first  levy,  but  the  jury  should  regard 
the  sale  as  having  been  made  under  and  by 
virtue  of  that  ^,  fa.  and  the  levy  thereof, 
so  as  to  give  to  the  creditor  therein  the  full 
benefit  of  the  lien  thereby  created.  To  this 
opinion  the  plaintiffs  excepted. 

A  verdict  being  found  and  judgment 
rendered  for  the  defendant,  on  the  petition 
of  the  plaintiffs  a  supersedeas  was 
awarded. 

Grattan  for  plaintiffs.  Although,  when 
a  fieri  facias  has  been  levied,  a  second  fieri 
facias  in  the  same  case  is  so  far  illegal 
that  it  may  be  quashed  on  the  motion  of 
the  defendant,  yet  if  the  same  be  not 
quashed,  but  the  officer  proceed  to  levy  and 
sell  under  it,  the  levy  and  sale  are  valid 
and  cannot  be  questioned  by  third  persons; 
and  in  such  case  the  lien  of  the  first  execn- 
tion  is  lost,  and  neither  the  execution  cred- 
itor nor  any  third  person  can  avail  himself 
of  it.  Eckhols  V.  Graham  and  others,  1 
CaU  492.  Here  the  fact  appears  by  the  depo- 
sition of  the  officer,  that  he  levied  and 
sold  under  the  second  fieri  facias  in  favour  of 
Johnson,  and  under  other  executions,  all  of 
which,  including  Johnson's  second  fi.  fa., 
came  to  the  hands  of  the  officer  after  the 
deed  (under  which  the  plaintiffs  claim) 
36  had  been  made  and  recorded.  *The 
officer  does  not  pretend  that  he  sold 
under  Johnson's  first  fi.  fa.  And  it  be- 
ing well  settled  that  an  officer,  having  two 
executions  in  his  hands,  may  sell  under 
both  or  either  at  his  pleasure,  the  par- 
chaser  must  hold  his  title  as  he  receives  it 
from  the  officer,  whatever  may  be  the  rights 
of  the  plaintiff  in  the  first  execution  to  the 
proceeds  of  sale. 

Peyton  for  defendant.  Although,  in  the 
abstract  prefixed  by  the  reporter  to  the 
case  of  Sckhols  v.  Graham  A  others,  it  is 
stated  that  ''if  plaintiff  sues  a  sfvond 
execution  before  the  property  taken  under 
the  first  is  disposed  of,  he  waives  the 
first,  and  destroys  the  lien  on  the  prop- 
erty taken  under  the  first,"  yet  in  troth 
no  such  question  arose  or  was  discussed 
in  that  case.  There  the  lien  created  by 
the  levy  of  the  first  execution  was  gone; 
but  it  was  because  of  the  execution  of  the 
forthcoming  bond,  and  the  restoration  of 
the  property  to  Bandy :  and  Graham  and 
Trigg  succeeded  in  virtue  of  their  purchase 
evidenced  by  their  bill  of  sale,  and  not  io 
virtue  of  Trigg's  purchase  at  the  sherifPs 
sale.  It  cannot  be  fairly  argued  from  this 
adjudication,  that  the  seizure  and  sale 
under  a  void  and  illegal  process  wiU  be 
valid.  Here  the  second  execution  was  sned 
out  by  the  constable  without  authority  from 
the  plaintiff,  and  the  question  in  the  coart 
below  was,  whether  the  right  of  a  plaintiff 
could  be  affected,  without  his  knowledfre 
or  consent,  by  the  illegal  and  unauthorized 
act   of  the  constable.     It  cannot  be,  that 
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from  such  an  act  as  this,  a  waiver  by  the 
^intiff  of  his  right  is  to  be  presumed. 
To  affect  a  party  on  the  ground  of  waiver, 
he  must  not  only  do  the  act  relied  upon  as 
such,  but  must  also  be  fully  cognizant,  at 
the  time,  of  his  rights  in  the  matter. 

G-rattan  in  reply.    The  case  of  Eckhols  v. 

Graham    and  others  shews i  that   the   court 

placed    its  decision   upon    the  ground  that 

another  execution  had  issued ;  and  it 

37  is  *a  very  strong  authority.  For  the 
second  execution  issued  after  a  forth- 
coming bond  had  been  taken,  and  the  de- 
fendant might  certainly  have  had  this 
second  execution  quashed  as  improperly 
issued.  Yet  the  court  held  that  the  issuing 
the  second  execution  was  a  discharge  of 
the  lien  created  by  the  first. 

The  constable  could  only  take  out  the 
second  execution  as  the  agent  of  the  cred- 
itor; the  justice  could  only  give  it  to  him' 
as  agent :  and  the  creditor  has  sanctioned 
the  act  of  the  constable  subsequently,  if  not 
before,  by  receiving  the  money  made  by 
a  sale  under  it.  The  fact  is,  that  in  these 
cases  of  warrants  before  justices,  the  prac- 
tice is  for  the  constable  to  act  as  the  agent 
of  the  plaintiff ;  and  this  practice  is  recog- 
nized by  the  legislature.  Sess.  Acts  1825-6, 
ch.  19,  p.  21 ;   Suppl.  to  Rev.  Code,   p.  201. 

But  suppose  the  lien  of  the  first  execu- 
tion had  continued  after  the  second  issued; 
is  the  purchaser  entitled  to  the  benefit  of 
that  lien?  The  cases  clearly  establish  that 
there  may  be  a  valid  sale  by  a  sheriff  under 
a  second  execution,  though  he  has  in  his 
bands  at  the  time  an  execution  entitled  to  be 
preferred ;  and  that  in  such  case  the  pur- 
chaser under  the  second  execution  will  hold 
the  property  against  the  plaintiff  in  the 
first,  and  the  only  remedy  of  the  latter  will 
be  against  the  sheriff.  Smallcomb  v.  Cross 
Ac,  1  L/d.  Raym.  251;  Hutchinson  v.  John- 
ston, 1  T.  R.  729.  If  then  Johnson's  sec- 
ond fi.  fa.  was,  as  the  judge  instructed  the 
jury,  void,  and  the  sale  under  it  void  also, 
yet  as  there  were  other  executions  under 
which  the  sale  was  made,  and  the  evidence 
of  the  oflGicer  shews  that  he  did  not  sell 
under  Jonhson's  first  fi.  fa.,  the  sale  under 
those  other  executions  was  valid,  and  the 
pnrchaser  must  be  considered  as  holding 
under  them.  Whether,  therefore,  John- 
son's second  fi.  fa.  was  valid  or  void,  the 
pnrchaser  cannot  be  considered  as  purchas- 
ing under  his  first  fi.  fa. 

38  ♦ALLEN,  J.,     delivered  the  follow- 
ing as  the  opinion  of  the  court : 

This  court  is  of  opinion  that  as. evidence 
had  been  introduced  tending  to  prove  that 
a  second  execution  had  been  taken  out  by 
the  constable,  under  which,  and  other  exe- 
cutions in  his  hands,  the  sale  was  made; 
however  the  question  might  have  been  as 
to  the  lien  of  the  first  execution,  in  a  con- 
troversy between  the  plaintiff  in  said  exe- 
cution (alleging  that  the  second  execution 
was  taken  out  without  his  consent)  and 
the  constable,  yet  in  this  action  between 
the  purchaser  at  the  sale  and  a  claimant 
of  the  property,  the  title  of  the  purchaser 


must  be  referred  to  the  process  under  which 
the  sale  was  made.  That  whilst  on  the  one 
hand,  where  the  ofScer  holding  two  execu- 
tions sells  under  the  second,  the  title  of  the 
purchaser  is  good  against  the  plaintiff  in 
the  first,  and  the  remedy  of  the  latter  is 
against  the  officer,  so  on  the  other  hand 
the  purchaser  at  such  sale  cannot  invoke 
the  hen  of  the  first  execution,  in  aid  of  a 
title  acquired  at  a  sale  made  under  the  sec- 
ond. The  court  therefore  erred  in  instruct- 
ing the  jury  that  they  must  regard  the  sale 
as  having  been  made  under  and  by  virtue 
of  the  original  fi.  fa.,  though  they  might 
have  been  satisfied,  from  the  evidence, 
that  the  sale  was  in  fact  made  under  and 
by  virtue  of  the  second  ^*  fa.  and  other 
executions  in  the  hands  of  the  officer. 

The  judgment  is  therefore  reversed  and 
the  cause  remanded,  with  instructions  to 
set  aside  the  verdict  and  award  a  new  trial 
of  the  issue,  on  which  so  much  of  the  said 
instruction  as  is  herein  pronounced  to  be 
erroneous  is  not  to  be  repeated. 


39         »WilliAm8on'8  Ex'or  v.  Howard. 

May,  1843,  Bictamond. 

(Absent  Cabbll,  P.,  and  Bbookb.  J.) 

Ouardlan  and  Ward— Accoantlnf— Setting  Up  New- 
Claim  In  Appellata  Court*— The  administrator  of  an 
Intestate  Is  also  sruardlan  of  one  of  the  distribu- 
tees. UpoD  the  termination  of  the  guardianship,. 
a  bill  is  filed  affainst  the  mardian  and  his  sureties, 
to  recoTer  what  is  due  upon  the  arnardianship 
account  An  amended  bill  is  afterwards  filed 
against  the  administrator  and  his  sureties,  to 
recover  what  Is  due  on  the  administration  ac- 
count Reports  are  made  of  both  accounts.  But, 
for  reasons  appearing  to  the  court,  the  guardian- 
ship account  is  recommitted  ;  and  then,  by  con- 
sent of  parties,  the  administration  account  is  also- 
recommitted.  A  further  report  Is  made  upon  the 
guardianship  account  and  none  upon  the  admin- 
istration account  Whereupon  the  cause  is  heard 
as  to  the  sruardian  and  his  sureties,  upon  the  fur- 
ther report  so  made,  and  a  decree  is  entered 
affalnst  them  for  the  sum  deemed  by  the  court  to 
be  due  upon  the  guardianship  account  From 
this  decree  an  appeal  is  taken  by  a  party  inter- 
ested to  ffet  rid  of  or  reduce  the  amount  In  the 
appellate  court  it  is  urffed  by  the  appellee,  that 
the  balance  stated  as  due  on  the  guardian's  ac- 
count should  be  augmented,  by  incorporating  In  it 
the  appellee's  share  of  the  balance  due  on  the  ad- 
ministration account  Held,  this  claim  cannot  be 
sustained  :  1st  because  the  case  was  heard  and 
the  decree  rendered  between  the  parties  to,  and 
on  the  claim  made  by,  the  orisrlnal  bill  for  the 
settlement  of  the  firuardlanship  account,  as  con- 
tradistinguished from  the  administration  account, 
the  settlement  of  which  was  sousrht  by  the 
amended  bill :  2dly,  because  the  case  was  not  pre- 
pared for  hearing  as  to  the  administration 
account ;  it  standing,  as  to  that  account,  on  a 
consent  order  recommittlnsr  the  same,  and  the 
record  of  course  furnishing  no  account  on  which 

*See  monoirraphic  note  on  "Ouardlan  and  Ward''' 
appended  to  Bamum  t.  Frost  17  Gratt  898. 
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a  definite  charge  or  decree  in  respect  to  the  ad- 
ministration account  could  be  made:  Sdly,  because 
no  claim  was  made  in  the  court  below  by  the 
appellee,  to  bring*  into  the  ffuardianship  account 
any  charare  against  the  guardian  arisinir  out  of 
the  administration  account 

Appellate  Practice— Affirmance  of  Decree— Costs.t— 
Slaves  conveyed  by  deed  of  trust  to  secure  what 
may  be  due  from  the  grantor  as  guardian,  are 
afterwards  attached  by  a  creditor  of  the  grantor, 
and  under  the  attachment  are  sold,  subject  to  the 
prior  lien  of  the  deed  of  trust  In  a  suit  by  the 
ward,  a  decree  is  made  for  the  sum  due  upon 
the  guardianship  account,  and  the  decree  directs 
the  trustees  to  retain  the  slaves  until  the 

40  amount  *of  the  decree  is  satisfied,  and  then 
to  surrender  them  to  the  purchaser  at  the 
sale  under  the  attachment.  On  an  appeal  by  the 
purchaser,  the  objection  Is  taken  that  the  decree 
ouffht  to  have  provided  .for  the  sale  of  the  slaves, 
so  that  out  of  the  proceeds  the  amount  of  the 
decree  mlffht  be  paid,  and  the  surplus  paid  to  the 
appellant  Hsld,  the  appellant  has  no  ri?ht  to 
have  the  decree  reversed  for  this  cause,  but  the 
same  should  be  affirmed,  with  the  addition  thereto 
of  a  decree  for  the  sale  of  the  slaves:  and  the 
appellant  should  be  decreed  to  pay  the  costs. 

Same— Same— BxcMslve  Charfre  for  Board  and  Cloth. 

Inff.— Case  in  which  it  was  considered  in  the 
appellate  court,  that  a  guardian,  who  had  been 
culpably  in  default  in  failing'  to  render  any  ac^ 
count  of  his  receipts  or  disbursements,  was 
allowed  by  the  court  below  more  for  the  board 
and'clothinfir  of  his  ward,  than  he  was  entitled  to; 
but  as  a  particular  sum  payable  by  the  ward  had 
not  been  charged  In  the  court  below,  it  was 
deemed  best  to  consider  that  as  an  equivalent  for 
the  excess  of  the  charg'e  for  board  and  cloth infir, 
and  (saving  the  parties  the  delay  and  expense  of 
restating  the  guardian's  account)  to  terminate 
the  case  by  afflrmln?  the  decree. 

Joseph  Moaby  died  about  the  year  1808, 
leaving  a  widow,  Lajy  Mosby,  and  three 
children,  Robert  W.,  Nancy,  and  Judith. 
The  widow  and  her  son  Robert  adminis- 
tered on  the  estate. 

On  the  18th  of  November  1812,  Nancy 
having  in  the  mean  time  married  Jesse 
Owen,  and  Judith  being  still  an  infant, 
a  bill  was  exhibited  to  the  county  court  of 
Powhatan  by  the  widow  for  a  division  of 
the  estate,  and  commissioners  were  there- 
upon appointed  to  allot  to  her  a  third  part, 
and  divide  the  other  two  thirds  amongst  the 
children.  Such  allotment  and  division 
were  made  soon  afterwards.  The  report  of 
the  commissioners  of  the  division  of  the 
slaves  did  not  bear  date  until  the  20th  of 
May  1814,  and  their  report  of  the  division 
of  the  land  did  not  bear  date  until  the  16th 
of  August  1815,  and  neither  report  was 
confirmed  until  the  day  last  mentioned. 
But  the  slaves  were  in  fact  divided  early 
in  1813,  and  Robert  W.  Mosby,  who  was 
guardian  of  his  sister  Judith,  held  or  hired 

tAppellate  Practice— Decreeing  Costs  of  Appeal  to 
Appellee.— See  foot-note  to  Blessing  v.  Beatty.  1  Rob. 
287,  and  monographic  note  on  "Costs"  appended  to 
Jones  V.  Tatum,  19  Gratt  72a  The  principal  case  is 
cited  in  MarlLS  v.  Hill,  15  Gratt  492. 


her   share   of   the   slaves  during  the  yean 
1813,    1814  and   1815.     The  land  was 

41  *also  divided   in  February  1813,  and 
the    guardian  had,    or  ought  to  have 

had,  possession  of  it  during  those  yean. 

In  April  1815,  Judith  Mosby  married  John 
C.  Howard ;  and  in  December  of  that  year, 
a  suit  in  chancery  was  commenced  by  them 
in  the  county  court  of  Powhatan,  against 
Robert  W.  Mosby  as  late  guardian  of  said 
Judith,  and  Jesse  Owen  and  Henry  Ander- 
son his  sureties,  to  recover  what  was  due 
upon  the  guardianship  account. 

An  amended  bill  was  afterwards  filed, 
asserting  the  rights  of  the  complainant 
Judith  as  a  distributee  of  the  estate  of  her 
father.  Lucy  Mosby  having  married  Peter 
Lesuer,  Lesuer  and  wife  and  Robert  W. 
Mosby  and  the  sureties  in  the  adminis- 
tration bonds  were  made  defendants,  an 
account  of  the  administration  was  asked, 
and  a  decree  sought  for  what  might  appear 
to  be  due. 

Pending  the  suit,  John  C.  Howard  died, 
and  the  cause  proceeded  in  the  name  of  the 
female  complainant.  Robert  W.  Moaby 
and  Ivucy  Lesuer  also  died,  and  the  case 
was  revived  against  their  respective  admin- 
istrators. On  the  motion  of  Robert  Ander- 
son executor  of  Mary  Williamson,  he  was 
also  made  a  defendant.  His  interest  will 
appear  hereafter. 

Under  an  order  made  the  15th  of  March 
1821,  accounts  were  returned  both  of  the 
administration  and  of  the  guardianship, 
to  which  exceptions  were  filed  on  both  sides. 
For  reasons  appearing  to  the  court,  the 
guardianship  account  was,  by  an  order  en- 
tered the  21st  of  January  1829,  recommitted 
with  the  exceptions  thereto,  to  the  commis- 
sioner who  made  it,  for  reexamination  and 
correction.  "And  by  consent  of  parties," 
it  was  at  the  same  time  ordered  that  the 
report  of  Mosby's  accounts  as  administrator 
be  recommitted  to  the  said  commissioner, 
for  a  further  examination  and  settlement 
thereof. 

In  December  1829,  the  commissioner  made 

a  report   upon    the   guardianship   aocoiuit. 

He     was     not    furnished     with     vonchen 

to  e«^able  him  to  make  out  a  regular 

42  ^account    of    disbursements     by  the 
guardian;    and   the   charges   against 

the  guardian  for  the  yearly  value  of  his 
ward's  land  and  slaves  were  founded  upon 
the  depositions  of  witnesses.  The  report 
contained  four  alternative  statements.  To 
this  report,  exceptions  were  filed  by  An- 
derson as  executor  of  Mary  Williamson. 
The  nature  of  the  interest  of  Mary  Wil- 
liamson's executor  appeared  in  another 
suit,  brought  in  December  1828  by  Jesse 
Owen  and  Nancy  his  wife,  who  (as  baa 
been  stated)  was  also  a  daughter  and  dis- 
tributee of  Joseph  Mosby.  The  bill  of 
Owen  and  wife,  after  mentioning  that  npoo 
the  death  of  Joseph  Mosby  certain  slavea 
were  allotted  to  his  widow  for  life,  aet 
forth,  that  she  had  lately  died,  leaving  tba 
said  slaves  and  their  increase ;  that  Robert 
W.  Mosby  conveyed  his  interest  in  the  said 
slaves  to  trustees,  for  the  purpose  of  indeio- 
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iiifjing  Henry  Anderson  and  the  complain- 
ant Jesse  Owen,  as  the  sureties  in  the  bond 
given  by  said  Robert  as  guardian  of  Judith 
Howard,  which  trust  deed  was  duly  re- 
corded; that  subsequently  to  said  convey- 
ance, the  said  Robert  removed  to  the  state 
of  North  Carolina,  and  Mary  Williamson 
sued  out  an  attachment  in  chancery  against 
him,  and  so  proceeded  in  said  suit,  as  to 
have  the  undivided  interest  of  8a«d  Robert 
in  the  said  slaves  decreed  to  be  sold  for 
the  payment  of  her  debt,  subject  however 
to  the  prior  lien  created  by  the  said  trust 
deed;  that  a  sale  was  made  under  the  said 
decree,  and  the  interest  of  said  Robert  pur- 
chased by  the  said  Mary  Williamson,  of 
whom  the  said  Robert  Anderson  is  now  ex- 
ecutor. Judith  Howard,  Anderson  as  ezec- 
ntor  of  Williamson,  and  the  trustees  in  the 
said  deed,  were  made  defendants  to  this 
biU,  and  the  prayer  of  it  was  that  commis- 
sioners might  be  appointed  to  lay  off  and 
allot  the  said  slaves  among  the  parties  en- 
titled thereto. 

This  suit  of  Owen  and  wife  was  heard  by 
consent  upon  the  bill  and  the  answers 
thereto,  and  by  like  consent  the  court  made 
a  decree  appointing  commissioners 
43  *to  divide  the  slaves  into  three  equal 
parts,  and  to  allot  one  part  to  the 
plaintiffs  Owen  and  wife,  one  other  part 
to  the  said  Judith  Howard,  and  the  remain- 
ing third  part  to  the  trustees  in  the  deed 
aforesaid,  until  the  objects  of  the  said  trust 
deed  were  satisfied.  The  commissioners 
divided  the  slaves  into  three  lots,  numbered 
1,  2,  and  3,  and  assigned  number  1  to  the 
trustees,  number  2  to  Judith  Howard,  and 
number  3  to  the  plaintiffs  Owen  and  wiffe ; 
and  they  provided  that,  for  equality  of  par- 
tition, the  owner  of  lot  number  2  should 
pay  13  dollars  33  cents  to  the  owner  of 
number  3,  and  23  dollars  33  cents  to  the 
owner  of  number  1.  By  an  order  made  in 
January  1S29,  the  trustees  were  authorized 
to  hire  out  the  slaves  allotted  to  them, 
either  by  the  month  or  for  a  longer  time  not 
exceeding  one  year,  as  he  might  think 
best.  But  afterwards  by  another  order 
made  the  21st  of  July  1830,  on  the  motion 
of  the  defendant  Anderson,  the  trustees 
were  directed  to  deliver  the  said  slaves  to 
the  said  defendant,  to  be  held  by  him  sub- 
ject to  the  deed  of  trust  aforesaid,  and  were 
further  directed  to  pay  over  to  him  the 
bonds  taken  by  them  for  the  hires  of  the 
said  slaves,  or  the  amount  thereof,  after 
deducting  all  expenses  incurred  in  relation 
thereto. 

On  the  22d  of  July  1830,  the  two  causes 
came  on  together.  The  decree  set  forth 
that  the  first  was  heard  only  as  to  the 
administrator  of  Robert  W.  Mosby,  and 
Jesse  Owen  and  Henry  Anderson  the  sure- 
ties in  Mosby 's  bond  as  guardian,  and  that 
it  was  heard  upon  the  report  of  the  commis- 
sioner *'made  under  the  order  of  the  2l8t  of 
January  1829,  directing  an  account  of  the 
said  Robert  W.  Mosby 's  guardianship  of 
Judith  Howard  the  plaintiff,"  and  upon  the 
exceptions  filed  by  the  defendant  Ander- 
son to  that  report.    The  court  did  not  adopt 


altogether  any  one  of  the  four  statements 
of  the  guardianship  account  made   by   the 
commissioner,     but    caused    the    said    ac- 
count to  be  reformed,  so  as  to  charge 

44  *the  guardian  with  the  rent  of  the  land 
and   the  hire   of   the   slaves   of    the 

plaintiff  in  the  first  suit,  at  the  price' of 
35  dollars  for  the  land  and  150  dollars  for 
the  slaves,  for  each  of  the  years  1813,  1814 
and  1815,  making  in  the  whole  555  dol- 
lars; and  so  as  to  credit  'the  guardian 
with  70  dollars  for  the  clothing  of  the 
plaintiff  for  1813,  140  dollars  for  her  boarvl 
and  clothing  for  1814,  and  75  dollars  for 
her  board  and  clothing  for  3  months  in 
1815,  in  which  year  she  was  married,  mak- 
ing together  285  dollars;  thereby  leaving 
270  dollars  as  the  sum  due  to  the  said 
Judith  Howard  from  the  said  Robert  W. 
Mosby  as  her  guardian,  on  the  31st  of  De- 
cember 1815.  And  thereupon  the  court 
decreed  that  the  administrator  of  Mosby, 
out  of  the  estate  of  his  intestate  in  his 
hands,  and  the  defendants.  Jesse  Owen  and 
Henry  Anderson,  pay  to  the  plaintiff  in  the 
first  suit  the  said  sum  of  270  dollars  with 
interest  from  the  31st  of  December  1815, 
and  the  costs  by  the  said  plaintiff  and  her 
deceased  husband  expended.  And  the  order 
of  the  preceding  day  was  so  far  amended, 
as  to  restrain  the  trustees  in  the  deed  of 
trust  from  delivering  over  to  the  defendant 
Anderson  the  slaves  allotted  to  them,  until 
the  decree  this  day  rendered  in  the  first  suit 
should  be  fully  satisfied,  and  the  lien 
created  by  the  trust  deed  upon  the  said 
slaves  thereby  discharged;  after  which 
the  said  property,  or  any  balance  which 
might  remain,  was  directed  to  be  forthwith 
surrendered  by  the  trustees  aforesaid  to  the 
said  Mary  Williamson's  executor. 

On  the  petition  of  the  defendant  Ander- 
son as  executor  aforesaid,  the  superior  court 
of  chancery  for  the  Richmond  district  al- 
lowed an  appeal  from  this  decree. 

Under  the  act  of  April  16,  1831,  the  ap- 
peal was  transferred  to  the  circuit  court  of 
Henrico. 

In  that  court  on   the    29th   of  November 

1831,  by  consent  of  the  appellant  and  of  the 

appellee   Judith     Howard,     an    order    was 

made  directing  the  surviving  trustees 

45  in  *the  deed  of  trust,  or  one  of  them, 
to  sell  the  slaves  allotted  to  the   said 

trustees.  Sale  was  made  accordingly,  and 
the  net  proceeds  thereof  were  1120  dollars 
38  cents.  Of  this  sum,  300  dollars  was  di- 
rected to  be  put  out  at  interest,  subject  to 
the  future  order  of  the  court ;  and  the  resi- 
due, being  820  dollars  38  cents,  Anderson 
was  allowed  to  receive,  upon  his  giving 
security  to  repay  the  same  within  sixty 
days  after  an  order  requiring  such  repay- 
ment. 

After  the  act  of  25th  f^ebruary  1837,  (Sess. 
Acts  of  1836-7,  ch.  61,  p.  38,)  forming  a 
separate  circuit  of  the  county  of  Henrico 
and  city  of  Richmond,  the  causes  came  on 
to  be  heard  the  25th  of  July  1837,  before 
the  court  for  this  circuit.  On  considera- 
tion whereof,  the  court,  being  of  opinion 
that   the  decree    pronounced   in   the  court 
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below  on  the  22d  of  July  1830  was  right  so 
far  as  the  same  ascertained  the  amount  due 
from  Mosby  as  guardian  of  Judith  Howard, 
and  was  only  erroneous  in  not  directing  a 
sale  of  the  slaves  conveyed  by  the  said 
Mosby  to  trustees  to  indemnify  his  sure- 
ties, for  that  error  reversed  the  decree,  .and 
retaining  the  causes  for  further  proceed- 
ings, declared  that  out  of  the  proceeds  of 
sale  of  the  said  slaves,  the  said  Judith 
Howard  .  was  entitled  to  receive  the  sum  of 
270  dollars  with  interest  from  the  31st  of 
December  1815  until  paid,  and  that  the  ap- 
pellant Anderson,  as  executor  of  Mary 
Williamson,  was  entitled  to  receive  the  res- 
idue. A  report  was  afterwards  made  by 
the  acting  trustee,  of  the  state  of  the  fund ; 
and  then  a  further  decree  was  made  the 
30th  of  March  1838,  in  conformity  with  the 
principles  above  declared,  whereby  there 
was  adjudged  to  the  said  Judith  Howard 
not  only  the  said  270  dollars  with  interest 
as  aforesaid,  but  also  her  costs  in  the 
county  court  of  Powhatan  and  in  the  ap- 
pellate court. 

On  the  petition  of  Anderson  as  executor 
of  Mary  Williamson,  an  appeal   was   after- 
wards allowed  to  the  court  of  appeals. 
46  '^The  cause  was  argued  by  Harrison 

for  the  appellant,  sind  Patton  for  ,the 
appellee.  The  points  made  in  the  argu- 
ment are  sufficiently  indicated  in  the  fol- 
lowing opinion. 

STANARD,  J.  The  claim  that  was  ear- 
nestly and  ably  urged  on  the  part  of  the 
appellee,  to  have  the  balance  of  the  guard- 
ian's account  augmented,  by  incorporat- 
ing in  it  the  appellee's  share  of  the  balance 
of  the  administration  account,  consisting 
of  the  surplus  profits  of  the  real  and  per- 
sonal estate  of  the  father  of  the  appellee 
while  held  by  his  administrators,  cannot 
in    this   case   be   sustained   in    this  court. 

1st,  Because  this  case  was  heard  and  the 
decree  rendered  between  the  parties  to, 
and  on  the  claim  made  by,  the  original 
bill  for  the  settlement  of  the  guardianship 
account,  as  contradistinguished  from  the 
administration  account,  the  settlement  of 
which  was  sought  by  the  amended  bill. 

2dly,  Because  the  case  was  neither  heard 
nor  prepared  for  hearing  as  to  the  admin- 
istration account ;  the  case,  at  the  time  of 
hearing,  standing  in  that  respect  on  a 
consent  order  recommitting  the  administra- 
tion account,  and  the  record  of  course  fur- 
nishing no  account  on  which  a  definite 
charge  or  decree  against  Robert  Mosby  in 
respect  to  the  administration  account  could 
be  made. 

3dly,  Because  no  claim  was  made  in  the 
court  below  by  the  appellee,  to  bring  into 
the  guardianship  account,  to  her  credit, 
any  charge  to  her  guardian  arising  out  of 
the  administration  account. 

The  objection  of  the  appellant,  that  the 
costs  on  his  appeal  from  the  county  to 
the  superior  court  of  chancery  were  im- 
properly decreed  against  him,  rests  on  this, 
that  the  decree  of  the  county  court  was 
reversed,  and  ought  to  have  been  reversed, 


by    the  superior  court.     The   propriety  of 
that     reversal      is     vindicated      on     two 
grounds. 

47  ^first.  That  the  decree  did  not  pro- 
vide for  the  sale  of  the  slaves,  so  that 

the  proceeds  of  the  sale  might  be  appro- 
priated to  the  indemnity  of  the  sureties  of 
the  guardian,  and  the  surplus  paid  over  to 
the  appellant. 

Though  this  •seems  to  have  been  the 
ground  of  the  formal  reversal  of  the  decree 
of  the  county  court,  it  was  not  an  adequate 
cause  of  reversal ;  and  if  it  were,  that  re- 
versal is  one  not  for  the  benefit  of  the  appel- 
lant, but  for  the  benefit  of  the  sureties  of  the 
guardian.  The  decree  of  the  county  court 
had,  in  respect  to  the  disposition  of  the 
slaves,  done  every  thing  that  the  appellant 
could  desire.  Under  it  the  appellant  would 
have  got  complete  title  to  and  posaeasion  of 
the  slaves,  on  his  paying  the  amount  de- 
creed to  be  paid  by  the  sureties;  and  he 
could  not  justly  complain  that  the  posses- 
sion of  the  slaves  was  withheld  from  him 
until  the  sureties  were  indemnified.  The 
omission  of  the  county  court  to  decree  the 
sale  of  the  slaves  to  provide  the  indemnity, 
withheld  from  the  sureties  a  part  of  their 
remedy,  and  could  not  be  justly  complained 
of  by  the  appellant.  The  addition  of  that 
by  the  superior  court  to  the  decree  of  the 
county  court  was  for  the  benefit  of  the 
sureties ;  and  in  that  respect  the  action  of 
the  superior  court  was  not  a  matter  of 
relief  to  the  appellant,  but  to  the  sureties. 
In  strictness,  so  far  as  this  matter  was 
involved  in  the  appeal,  the  proper  decree  of 
the  superior  court  would  have  affirmed  that 
of  the  county  court,  and  have  added  thereto 
the  further  decree  of  sale. 

The  other  objection  to  the  decree  of  the 
county  court,  and  also  to  that  of  the  supe- 
rior court,  is,  that  the  amount  decreed  to 
the  appellee  is  too  large. 

That  fact  on  which  this  objection  in  part 
rests  is  not  as  has  been  supposed  by  the 
appellant.  He  has  supposed  that  the  divi- 
sion of  the  estate  was  not  finally  made 
until  the  year  1814  or  1815,  and  that  the 
guardian  did  not  Hold  the  ward's  share  of 
the  land  and  negroes  during  the  years  1813, 
1814  and  1815,  the  years  for  which  rents 
and  hires  are  charged. 

48  *Though     the   confirmation    of  the 
reports  of  the  division  of  the  slaves 

and  land  does  not  appear  to  have  been  made 
before  the  year  1815,  I  think  it  appears 
with  sufficient  certainty  that  the  bIstcs 
were  in  fact  divided  early  in  the  year  1813, 
and  that  the  guardian  held  or  hired  his 
ward's  share  during  the  years  1813,  1814 
and  1815 ;  and  that  the  land  was  divided  in 
February  1813,  and  the  guardian  had,  or 
ought  to  have  had,  possession  of  it  daring 
those  years. 

As  to  the  amount  of  hires  and  rents,  mj 
opinion  is  that  the  guardian  has  not  bees 
overcharged,  especially  as  he  has  failed  to 
render  any  account :  and  in  respect  to  the 
credits  to  him  for  the  board  and  clothing 
of  the  ward,  I  incline  to  the  opinion  that 
more  has    been   allowed,    than,  *  under  the 
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drctimstaiices  of  his  culpable  default,  and 
fUlingc  to  render  any  account  of  any  dis- 
borsement,  he  was  entitled  to.  But  as  the 
sQm  of  23  dollars  33  cents,  payable  by  the 
appellee  to  equalize  the  share  of  the  appel- 
Suit  in  the  diYision  of  the  dower  slaves, 
has  not  been  charged  to  the  appellee,  I 
deem  it  best  to  consider  that  as  an  equiva- 
loit  for  the  excess  of  the  charge  to  the  ap- 
pellee for  board  and  clothing,  and  (saving 
tbe  parties  the  delay  and  expense  of  restat- 
ing the  guardian's  account)  to  terminate 
this  case  by  afiSrming  the  decree. 

The  other  judges  concurring,    the  decree 
was  accordingly  affirmed. 


49     *Lathrop  v.  Lumpkin  and  Others. 

May.  1848,  Rlcbmond. 

(Absent  Cabbul.  P.) 

ActiM  on  SherlfTi  Bond— Retarn— AflMfldment*— 
EvMmcci  Qmmt  at  Bar  —In  debt  on  a  sheriff's  bond, 
two  breaches  are  assigned:  1.  that  the  sheriff  had 
levied  an  execution  of  the  relator  against  an 
administrator,  on  slaves  of  the  decedent,  but  neg- 
ligently suffered  them  to  be  eloigned  and  carried 
off:  2.  that  the  sheriff  might  hare  levied  the  exe- 
cnUon  on  such  slaves,  bat  neglected  so  to  do.  At 
the  trial,  the  plaintiff,  to  shew  the  issning  of  the 
execotion,  and  the  reception  and  disposition 
thereof  by  the  sheriff,  was  under  the  necessity  of 
giving  in  evidence  not  only  the  execution  with  the 
return  originally  made  thereon,  bnt  also  an 
amendment  of  that  return,  made  by  leave  of 
coart  This  amendment  had  been  made  not  by 
ohUterating  the  first  return  and  substituting 
another  in  its  place,  but  in  a  more  proper  nian- 
Derby  maUnff  an  addition  to  the  first  return: 
and  the  return  thus  constituted  of  that  originally 
made,  and  of  what  was  afterwards  added,  was 
upon  Its  face  contradictory  in  itself.  Held,  that 
the  defendant  had  a  right  to  rely  upon  said  return 
ai  prima  facie  evidence  in  his  favour:  that  the 
plaintiff,  on  the  other  hand,  was  at  liberty  to 
disprove  any  part  of  it,  as  well  by  intrinsic  evi- 
dence furnished  by  the  return  itself,  as  by 
evidence  aliunde:  that  it  was  competent  for  the 
defendant  in  like  manner  to  sustain  any  part  of 
the  return;  and  that  it  was  the  province  of  the 
JQry  to  decide,  upon  the  whole  evidence  furnished 
by  the  return  or  otherwise,  whether  or  not  the 
execution  was  levied  by  the  sheriff  upon  the 
property  of  the  Intestate  in  the  hands  of  the  ad- 
ministrator, and  the  same  thereafter  eloigned  and 
lost  by  the  negligence  of  the  sheriff :  or  whether 
or  not  the  sheriff  might  have  levied  upon  such 
property  in  the  hands  of  the  administrator,  but 
neglected  so  to  do. 

On  a  judgment  obtained  in  the  circuit 
court  of  King  and  Queen  county,  by  Fay- 
ette Lathrop  against  William  Gibson  as 
administrator  of  John  A.  Longest,  a  writ 
of  fieri  facias  issued  the  6th  of  November 
1834,  returnable  to  the  first  monday  in 
January  following,    upon  which  the  sheriff 
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of   that  county  made  the  following  return  x 

*<On    the  10th    day    of   December  1834,  I 

found  in  possession  of  William  E.  Gib- 

50  son  administrator  of  John  A.  ^Longest 
deceased  two  female  slaves,  (a  wo- 
man named  Sarah  and  one  child)  which 
slaves  were  the  property  of  the  said  John 
A.  Liongest  at  the  time  of  his  death.  And 
on  the  same  day  I  levied  this  execution 
upon  the  said  slaves,  they  being  the  only 
property  I  could  find  of  John  A.  Longest 
deceased.  At  the  time  of  making  the  levy, 
the  said  Gibson  stated  that  he  had  sold 
those  slaves  to  John  M.  Abraham  of  King 
William  county,  and  produced  the  account 
of  sales  of  said  Longest's  property,  shew- 
ing that  the  said  slaves  had  been  sold  to 
said  Abraham  and  were  no  longer  the 
estate  of  John  A  Longest:  that  he  had 
only  hired  them  for  the  year.  Under  these 
circumstances,  being  doubtful  of  the  propri- 
ety of  removing  them,  I  left  them  with 
Gibson  upon  his  promise  to  keep  them  until 
I  could  get  advice.  I  went  the  same  day  to 
the  house  of  James  Smith  the  attorney  for 
the  plaintiff,  and  informed  him  of  the  cir- 
cumstances, and  enquired  of  him  whether  I 
ought  to  take  away  the  slaves  or  not :  and 
said  Smith  advised  me  to  take  possession  of 
the  slaves.  I  then  employed  R.  B.  Bagby, 
who  was  present  when  I  made  the  levy,  to 
go  to  Gibson's,  take  the  slaves,  and  secure 
them  to  be  sold  to  satisfy  this  execution. 
When  Bagby  arrived  at  the  house  of  Gib- 
son, the  slaves  had  been  carried  off.  B^gby 
wrote  to  me  immediately,  informing  nie  he 
had  failed  to  get  the  slaves.  I  dfrectly 
made  diligent  search  and  enquiry,  and  soon 
ascertained  that  the  slaves  were  in  posses- 
sion of  said  John  M.  Abraham ;  and  I  have 
been  unable  to  get  them.  I  went  to  «ee 
Abraham,  and  he  said  the  slaves  were  his 
property;  that  he  bought  them  several 
months  before.  John  Lumpkin  D.  S.  for 
Hugh  Campbell." 

Afterwards,  by  virtue  of  an  order  of  the 
said  court  entered  on  the  4th  of  May  1837, 
the  following   amended    return    was  made: 

**By  leave  of  the  court  for  that  pur- 
pose first  obtained,  I  hereby  return,  that 
the  annexed    execution    came  to  my 

51  *hands  on  the  11th  day  of  November 
1834,  and  while  it  was  in  my  hands  I 

heard  it  rumoured  that  two  negroes,  one 
woman  named    Sarah    and    a    girl   named 

,  which  were  the  property  of  John  A. 

Longest  deceased  in  his  lifetime,  were  still 
in  the  possession  of  William  Gibson  his 
administrator,  and  unsold  by  him.  After 
hearing  this,  I,  on  the  10th  day  of  Decem- 
ber 1834,  met  the  girl  in  the  road  near  the 
house  of  the  said  Gibson.  I  carried  her 
back  to  the  said  Gibson's  house,  intending 
to  investigate  the  matter,  and  if  satisfied 
that  the  said  negroes  were  still  the  prop- 
erty of  John  A.  Longest' s  estate,  to  levy 
upon  the  same  to  satisfy  this  execution. 
Upon  reaching  the  house  of  the  said  Gib- 
son, he  assur^  me  that  he,  as  administra- 
tor of  the  said  Longest,  had  actually  sold 
the  said  negroes  and  received  the  money 
for  them ;  and  exhibited  to  me  the  account 
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of  sales  of  the  perishable  property  of  the 
said  Longest,  made  by  him  as  administra- 
tor, upon  which  account  of  sales  I  found 
these  negroes  entered  as  having  been  sold 
to  John  M.  Abraham.  The  account  of 
sales,  I  thought,  was  kept  in  the  hand- 
writing of  mr.  Thomas  Jordan.  After  this 
investigation,  I  did  not  feel  satisfied  to  levy 
the  execution  upon  the  said  negroes,  but 
left  them,  without  having  levied  upon 
them,  in  the  possession  of  said  Gibson, 
saying  to  him,  that  I  would  see  mr.  Smith, 
the  plaintiff's  attorney,  and  if  he  thought 
that  I  ought  to  levy  upon  them,  I  would  re- 
turn and  do  so;  and  requesting  him  in  the 
mean  time  to  keep  them  until  I  returned, 
which  he  consented  to  do.  Upon  seeing 
mr.  Smith,  he  advised  me  to  take  the  ne- 
groes into  possession.  After  that,  I  could 
never  find  them;  nor  could  I  find  any 
property  within  my  bailiwick  upon  which 
to  levy  this  execution.  John  Lumpkin  D. 
S.  for  Hugh  Campbell." 

On  the  15th  of  December  1837,  an  action 
of  debt  was  brought  in  the  same  court,  in 
the  name  of  the  governor  of  the  common- 
wealth, for  the  benefit  of  Fayette  La- 
52  throp,  *against  Francis  Rowe,  John 
Lumpkin,  and  others,  on  a  bond  exe- 
cuted the  10th  of  March  1834  by  Rowe,  and 
the  other  obligors  as  his  sureties,  with  a 
condition  for  the  faithful  execution  and  per- 
formance by  Rowe  of  the  office  of  sheriff  of 
King  and  Queen  county,  during  his  con- 
tinuance therein. 

The  declaration,  as  amended,  assigned 
two  breaches.  The  first  alleged,  that  at 
the  time  and  after  the  execution  of  Lathrop 
was  delivered  to  the  sheriff,  goods  which 
were  of  the  said  John  A.  Longest  at  the 
time  of  his  death,  of  great  value,  to  wit, 
two  female  slaves  (a  woman  called  Sarah 
and  one  child)  had  come  to  the  hands  of 
the  said  William  Gibson  as  administrator, 
and  that  John  Lumpkin,  as  deputy  for  the 
said  Francis  Rowe,  levied  the  said  execu- 
tion on  the  said  slaves,  but  negligently  and 
unlawfully  suffered  them  to  be  eloigned  and 
carried  off.  The  second  breach  alleged, 
that  when  the  execution  was  in  the  hands 
of  the  sheriff,  there  were  in  the  hands  of 
Gibson  as  administrator  two  female  slaves, 
which  were  of  the  goods  of  Longest  at  the 
time  of  his  death,  upon  which  the  said 
execution  might  have  been  levied,  and  that 
Lumpkin,  though  it  was  completely  in  his 
power  to  have  levied  said  execution  on  said 
slaves,  omitted  and  neglected  so  to  do. 

Rowe  died  before  the  writ  was  served. 
The  other  defendants,  upon  whom  process 
was  served,  pleaded,  1.  conditions  per- 
formed ;  upon  which  issue  was  joined :  and 
2.  that  before  and  at  the  time  when  the 
execution  came  to  the  hands  of  Lumpkin 
as  deputy  for  Rowe,  Gibson  the  adminis- 
trator of  Longest  had  administered  and 
converted  all  the  goods  which  were  of 
Longest  at  the  time  of  his  death,  and  which 
had  at  any  time  come  to  his  hands  to  be 
administered. 

At  the  trial,  which  took  place  the  5th  of 
May   1842,    the   plaintiff  gave  in  evidence! 


the  execution  with  the  returns  made  therecm 
as  before  mentioned.  And  thereupon  the 
counsel  for  the  plaintiff  moved  the 
S3  court  to  instruct  *the  jury,  that  they 
should  disregard  the  amended  return 
of  the  sheriff,  where  the  same  was  contra- 
dictory to  the  first;  and  that  upon  the 
amended  return,  though  true,  the  plaintiff 
was  also  entitled  to  recover.  The  court  re- 
fused to  give  these  instructions,  and  on 
the  contrary  instructed  the  jury  that  the 
amended  return  of  the  sheriff,  when  con- 
tradictory to  the  first  return,  was  to  be  in- 
spected, and  to  be  regarded  as  prima  &cie 
true ;  and  that  upon  the  amended  return,  if 
true,  the  plaintiff  was  not  entitled  to  re- 
cover. To  which  opinions  the  plaintiff  ex- 
cepted. 

Verdict  and  judgment  being  rendered  for 
the  defendants,  on  the  petition  of  Lathrop 
a  supersedeas  was  awarded.  The  peti- 
tioner  assigned  the  following  errors : 

''1.  Your  petitioner  is   advised   that  the 
instruction  of  the  circuit   court  to  the  joxy 
at  the  trial  was  erroneous,   because,  on  the 
amended  return,  the  law  was  for  your  pe- 
titioner.   The  return  states  that  the  prop* 
erty     was     Longest's     in     his     lifetime; 
that  it  remained  in  the  hands  of  his  admin- 
istrator   (the   defendant)    until   the  officer 
having   your  petitioner's  execution   in   his 
hands  went  to  the   defendant's  house,  took 
one  of  the  slaves    in    the  road  and  carried 
her   back,  and   left  her  and  the  other  slave 
in    the  defendant's    possession,     upon   his 
promise  to  keep  them  there  until  the  sher- 
iff's return,— went  away,  and  suffiered  them 
to  be  eloigned.    The  execution  bound  the 
slaves  from  its  delivery   to   the   sheriff,  if 
they  were  the  property  of  the  intestate.    It 
was   levied    on    them.     Actual  seizure  was 
not  necessary,  if  they   were   in   the  power 
and  view  of  the  officer.     Bullitt's  ex'ors  v. 
Winstons,  1  Munf.  269;    Haggerty   v.    Wil* 
ber,  16   Johns.   R.  287.     But  here  was  aa 
actual  seizure.     At  least   there  might  have 
been  a  levy,  and  it   was  misconduct  in  the 
sheriff  if  he  did  not  make  it.     The  slaves, 
as  to  your  petitioner,   were  the  property  of 
the  defendant's    intestate.     The  statement 
of  the  defendant  that   he  had  sold  them,  if 
true,   imports   nothing.     His  posses- 
54        sion  of  them  after  an  ^absolute  sale, 
unexplained,  made  the  sale  ^udolent 
and  void  as  to  creditors.     Mason  v.  Bond  A 
Co.,  9  Leigh  181. 

*  *2.  The  direction  by  the  court  that  the 
jury  should  regard  the  second  return  at 
true,  where  it  conflicted  with  the  first,  was 
erroneous.  The  first  return,  made  when 
no  suit  had  been  brought,  or  possibly  waa 
ever  anticipated,  and  in  the  regular  course 
of  the  sheriff's  duty,  admits  a  clear  liability 
on  the  part  of  the  sheriff.  The  second  was 
made  after  this  suit  was  instituted,*  and 
is  evidently  cautiously  worded,  so  as  to 
defeat  the  liability  flowing  from  the  first. 
Now  the  amended  return  was  liable  to  coa- 

*Thls  is  a  mistake.  The  suit  was  broncrht  tht  ISUi 
December  1887.  and  the  retnm  was  amended  the 
4tli  of  May  preceding.    (Beporter.) 
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iction  by  evidence  aliunde  on  the  part 

e  plaintiff,  and  if  both  returns  had  been 

to  the  jury  for  what  they  were  worth, 

n  the  whole  evidence  they  might  justly 

e    inferred  that  the   statements  of   the 

t  return  were,  under  the  circumstances, 

entitled   to  credit   than   those  of  the 

and    were    sufficient     to     contradict 

m.     They    had    a    right   so    to    decide. 

the    court,    in    determining    that   the 

tements  of  the  first  return   were   insuffi- 

nt  for  that  purpose,  and  were  worth  less 

evidence    than    those  of  the  second,  not 

y  formed  an  erroneous  conclusion  on  the 

tter  of  fact,  but  clearly  invaded  the  prov- 

of  the  jury. 

''3.  No  issue  was  joined  on  one  of  the 
pleas." 

The  cause  was  submitted  without  argu- 
sent,  by  Daniel  for  the  plaintiff  in 
error,  and   Griswold    for  the  defendant  in 


BALDWIN,  J.,  delivered  the  following  as 
the  opinion  of  the  court : 

The  court  is  of  opinion,  that  the   amend* 
ment  of  the   sheriff's  return   having 
55        been  made   not    b^   obliterating  *the 
first  and  substituting   another   in  its 
place,  but  in    a    more   proper  manner   by 
Slaking  an   addition    to    the    first    return, 
which  original  and  amended  returns  are   to 
be  regarded  as  constituting  but  one  return 
—the  return  so  constituted  is  upon  its  face 
contradictory   in  itself:  that  the  same  was 
necessarily  given  in  evidence  on  the  part  of 
the   plaintiff,    to    shew    the  issuing  of  the 
fieri   facias  for  the  relator,   and  the  recep- 
tion and  disposition  thereof  by  the  sheriff: 
tiiat  the  defendant  had  a  right  to  rely  upon 
•aid  return  as  prima    facie  evidence  in  his 
favour:    that   the   plaintiff,    on    the  other 
hand,    was  at  liberty  to  disprove  any   part 
of  it,  as  well    by    intrinsic   evidence   fur- 
nished by  the  return  itself,  as  by  evidence 
aliunde :  that    it  was  competent  for  the  de- 
fendant, in   like   manner,    to  sustain   any 
|iart  of  the  return :  and  that  it  was  the  prov- 
ince of  the  jury  to  decide,  upon  the   whole 
evidence  furnished  by  the  return  or  other- 
wise, whether  or   not   the    execution    was 
levied    by  the  sheriff  upon  the  property  of 
the  intestate  in  the  hands  of   the   adminis- 
trator,   and   the  same   thereafter  eloigned 
and  lost  by  the  negligence   of   the   sheriff ; 
or  whether  or  not   the   sheriff  might  have 
levied    upon  such  property  in  the  hands    of 
the  administrator,    but  neglected  so  to    do. 
The  court  is  therefore  of  opinion  that  the  cir- 
cuit court  properly  rejected  the  instructions 
asked  for  by  the  plaintiff,    but  ought  not 
to  have  given  the  instructions   substituted 
therefor.     The   judgment   is   therefore   re- 
versed with  costs,  and  the  cause  remanded, 
with   directions   to  set   aside   the  verdict, 
to  give  the  parties,    on  the   application  of 
either,  leave  to  amend  their  pleadings  and 
make  up  more  correctly  the  issues  contem- 
plated by  them,  and  to  award   a  new   trial, 
vpoo   which  the   instructions  given    upon 
the  former  trial  are  not  to  be  repeated. 
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May,  1848,  Richmond. 

(Absent  Cabkll,  P.) 

[40  Am.  Dec.  720.] 

PlMdloff— Matters  of  Abstement-What  to  5how.«— 

Matter  of  abatement  eltber  shews  the  action  to 
be  abatable,  or  that  It  is  de  facto  abated.  The 
former  usually  exists  at  the  time  of  the  salt:  the 
latter  for  the  most  part  occnrs  dorlnff  its  proir- 
ress.  The  first  mast  be  pleaded  In  technical 
form,  and  at  a  proper  staire  of  the  cause.  The 
last  may  be,  but  need  not  be,  pleaded;  and  when 
apparent,  or  made  known  to  the  court,  will  be 
declared  by  its  order  in  any  staffe  of  the  salt 
Examples  illnstratinfir  this  distinction,  stated  in 
the  opinion  of  Baldwht,  J. 

Same— Corporations— Bxplnitlon  of  Tern  of  BxUtencet 
—Bxecittion— Estoppel— Case  at  Bar.— if  a  corpora- 
tion become  extinct  by  the  expiration  of  the  term 
of  its  corporate  existence,  pending  a  suit  at  law 
for  a  corporate  demand,  and  that  fact  be  brooirht 
reffularly  before  the  court  in  which  the  suit  is 
pending,  the  action  must  terminate.  It  is  equally 
clear  that  if,  after  judgment  in  favour  of  a  corpo- 
ration, the  corporation  becomes  extinct  by  the 
expiration  of  the  term  of  existence  granted  by  the 
charter,  no  execution  on  such  judgment  can  reg- 
ularly be  sued  out  in  the  name  of  the  corporation, 
and  if  one  be  sued  out,  it  is  liable  to  be  quashed, 
on  shewing  the  fact  of  the  extinction  of  the  cor- 
poration before  the  emanation  of  the  execution. 
On  the  other  hand,  if  an  original  Judgment  be 
rendered  in  favour  of  a  corporation,  as  it  could 
not  be  regularly  rendered  unless  the  existence  of 
the  corporation  continued,  the  necessary  intend- 
ment from  the  rendition  of  it  is,  that  the  con- 
tinued existence  of  the  corporation  was  either 
proved  or  admitted:  and  if  execution  be  sued  out 
on  the  Judgment,  the  defendant,  being  by  this 
intendment  estopped  to  deny  the  existence  at  the 
time  of  the  judgment,  would  not,  on  a  motion  to 
quash  the  execution,  be  admitted  to  controvert 
this  intendment,  and  proof  on  such  motion  of  the 
extinction  of  the  corporation  before  judgment, 
would  be  inadmissible  or  unavailing.  Per 
Stanabd,  J. 

Same— Same— Same- Case  at  Bar. —In  an  action 
by  a  corporation,  a  special  verdict  was  ren- 
dered, which  found,  that  by  the  act  creating  the 
corporation,  it  was  to  continue  until  the  Ist  of 
January  1880,  and  that  by  a  subsequent  act  the 
charter  was  extended  until  the  1st  of  January 
1886.    Other  facts   were    found    in    relation    to 

'Pleading— Pleas  In  Abatement.— In  Qnarrier  v. 
Peabody  Ins.  Co.,  10  W.  Va.  621,  It  Is  said,  as  pleas  in 
abatement  including  pleas  to  the  Jurisdiction,  tend 
to  delay,  great  accuracy  and  precision  are  required 
in  framing  them.  They  must  be  certain  to  every 
intent  and  without  any  repugnancy.  And  all  the 
old  strictness  and  precision  of  the  common  law, 
both  as  to  form  and  substance  is  still  required  in 
such  pleas.  See  Hortons  v.  Townes,  6  Leigh  47;  May 
V.  StaU  Bank  of  North  Carolina^  2  Rob.  66. 

tCorporatlons— Expiration  of  Term  of  BxUtenoe.— 

The  principal  case  is  cited  in  foot-note  to  Rider  v. 

Wilson  A  Albemarle  Factory,  7  Leigh  164.    See  also. 

monographic  note  on  "Ck)rporations  (Private)"  ap- 

I  pended  to  Slaughter  v.  Com..  18  Oratt  707. 
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57  tbe  merits  of  the  *claim.  upon  wbicli  tbe 
circuit  court,  on  the   24th  of  October    1681, 

irave  juddrment  for  the  defendants.  An  assicrn- 
ment  of  the  claim  was  made  by  the  corporation 
on  the  6th  of  December  1881.  Whereupon,  to  wit 
in  June  1888,  a  supersedeas  was  obtained  to  the 
judgment,  upon  a  petition  in  the  name  of  the  cor- 
poration. In  A.pril  1887.  the  court  of  appeals 
reversed  the  Judirment.  and  entered  judgment 
for  the  plaintiffs;  and  in  May  1887.  Jud^rment  was 
entered  in  the  circuit  court  in  pursuance  thereof. 
Execution  beinir  then  issued,  one  of  the  defend- 
ants save  a  forthcoming  bond  with  surety,  which 
was  forfeited.  Upon  this  bond  a  motion  was 
made  for  award  of  execution  in  the  name  of  the 
corporation,  and  the  defendants  produced  the  acts 
before  mentioned,  to  shew  that  the  charter 
expired  on  the  first  of  January  1885:  and  this 
prima  facie  evidence  of  the  extinction  of  the  cor- 
poration was  not  met  by  any  countervalUnff  proof 
on  the  other  side;  but  it  was  insisted  that  the 
ludirment  of  the  appellate  court  imported  that 
the  corporation  was  in  existence  at  that  time,  and 
estopped  the  defendants  from  shewing  the  con- 
trary. HxIjD,  that  according  to  The  Bank  of 
Alexandria  v.  Patton  and  others,  1  Rob.  499,  had 
the  attempt  been  made  when  this  case  was  in  the 
appellate  court,  to  arrest  further  proceedings 
therein  on  the  ground  that  the  charter  had 
expired,  it  would  have  been  fruitless;  and  as  the 
Judgment  of  the  appellate  court  could  not  have 
been  prevented  by  shewing  that  the  charter  had 
expired,  so  there  cannot  be  a  leffal  intendment  of 
the  existence  of  the  corporation,  from  the  fact  of 
the  Judgment  being  rendered.  The  forthcomin^r 
bond  and  the  execution  under  which  it  was  taken 
were  therefore  quashed,  and  the  assignee  left  to 
proceed  in  equity  to  obtain  the  benefit  of  the 
judg'ment:  dissentiente  BaIjDWIN,  J. 

After  the  decision  of  the  court  of  appeals 
in  the  case  of  The  State  Bank  of  North 
Carolina  v.  Cowan  &c.,  8  Leigh  238,  judg- 
ment was  entered  in  the  circuit  court  of 
Mecklenburg  county,  on  the  12th  of  May 
1837,  in  pursuance  thereof,  and  execution 
issued  upon  that  judgment,  in  strict  con- 
formity therewith,  against  the  goods  of 
William  B.  Cowan,  Richard  May,  James 
Smith  and  Francis  Jones.  Under  the  ex- 
ecution, property  belonging  to  May  was 
taken  to  satisfy  the  same,  and  he  gave  a 
bond  for  the  forthcoming  thereof  at  the 
day  of  sale,  with  John  A.  Smith  as  his 
surety;    which    bond    was    forfeited. 

58  *TTpon  this  bond  a   motion   was  made 
in  the  circuit  court   of   Mecklenburg 

at  October  term  1837,  by  the  president  and 
directors  of  the  state  bank  of  North  Caro- 
lina, against  the  obligors  therein. 

The  defendants  proved  that  James  Smith 
and  Francis  Jones,  two  of  the  defendants 
named  in  the  execution,  were  dead  at  the 
time  the  judgment  was  rendered  by  the 
court  of  appeals;  and  offered  in  evidence 
authenticated  copies  of  the  following  acta 
of  the  legislature  of  North  Carolina,  to  wit, 
an  act  passed  in  1810,  creating  a  corporation 
by  the  name  and  style  of  the  president  and 
directors  qf  the  state  bank  of  North  Caro- 
lina, to  continue  until  the  first  day  of  Jan- 
uary   183Q,    and    an    act    passed    in    1811, 


extending  the  charter  of  incorporation  untilJ 
the  first  day  of  January  1835 :  and  the  saidi 
defendants  insisted  that  the  charter  of  the] 
bank  expired  on  the  first  day  of  January.] 
1835,  and  for  this  reason,  and  because  twofl 
of  the  defendants  named  in  the  ezecntion J 
were  dead  at  the  rendition  of  tbe  judgment] 
in  the  court  of  appeals,  asked  the  conrt  toil 
overrule  the  motion,  and  to  quash  the  ex- 1 
ecution  and  bond.  ]3ut  the  court  gave  jnd;-«l 
ment  awarding  execution  upon  the  bond^l 
and  the  defendants  excepted.  I 

The  defendants  presented  a  petition  forJ 
a  writ  of  supersedeas  to  the  said  judgment,  1 
and  with  their  petition  exhibited  a  tran-J 
script  of  the  record,  which  contained  aJ 
copy  of  an  execution  issued  on  the  said-l 
judgment,  with  the  following  endorsementJ 
thereon:  *'This  fi.  fa.  issues  for  the  benefits 
of  E.  B.  Hicks,  by  virtue  of  an  assign meoti 
from  the  plaintiffs  filed  with  the  papers  in  J 
the  original  suit."  On  reference  to  tbeJ 
transcript  of  the  record  of  the  original  jodg-l 
ment,  which  was  before  the  court  of  appealsl 
at  the  time  of  the  decision  report^  in  M 
Leigh  238,  the  assignment  is  found  copiedl 
at  the  end  thereof,  and  bears  date  the  6th 4 
of  December  1831.  That  record  also  shews] 
that  the  original  judgment  by  the  circnitJ 
court  of  Mecklenburg  in  &vour  of  tliej 
59  defendants,  *was  rendered  the  24th  ofl 
October  1831,  and  the  supersedeas] 
thereto  was  allowed  in  June  1832.  The  actsJ 
of  the  legislature  of  North  Carolina,  shew- J 
ing  the  time  for  which  the  charter  wasJ 
granted  in  1810,  and  for  which  it  was  ex- J 
tended  in  1811,  appear  also  to  have  fomedi 
part  of  the  special  verdict  on  which  jndg- j 
ment  was  given.  i 

A  supersedeas  was  awarded,  according  toJ 
the  prayer  of  the  defendants'  petition.         1 

Macfarland  for  plaintiffs  in  error.  The  I 
case  of  Rider  v.  The  Union  factory,  7] 
Leigh  154,  is  a  conclusive  authority  to] 
shew  that  the  judgment  of  the  circuit  court] 
was  erroneous,  if  in  point  of  fact  the  charter  1 
of  the  bank  had  expired.  The  only  qaes-J 
tion  in  the  case  must  be  a  question  of  fact,  J 
whether  there  was  suflScient  proof  ot  the  i 
expiration  of  the  charter.  To  shew  this  1 
fact,  there  was  all  the  evidence  which  the  J 
case  admitted ;  for  the  charter  was  given  1 
in  evidence,  and  it  thereby  appeared  that  j 
the  period  for  which  the  bank  was  incorpo-  j 
rated  had  expired.  It  appears  by  the  record,  1 
that  on  this  ground  of  the  apparent  expin-  1 
tion  of  the  charter,  the  application  to  qossh  1 
the  execution  and  bond  was  made ;  and  it  J 
does  not  appear  that  there  was  any  contro-  I 
versy  in  the  court  below  as  to  the  fact  of  J 
such  expiration.  J 

The  execution  was  also  irregular,  becanse  i 
some  of  the  defendants  against  whom  it  I 
issued  were  dead  at  the  time  of  its  emana-  I 
tion.  The  proper  course  was  to  suggest  I 
their  deaths  on  the  record,  and  issue  the  1 
execution  only  against  the  defendants  who  I 
survived.  l 

Rhodes  for  defendants  in  error.  There  I 
can  be  no  difficulty  upon  the  last  point  I 
The  controversy  in  the  original   suit  waa  I 
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broag^ht  up  to  this  court  by  supersedeas, 
and  judgment  was  entered  here  for  the 
bank.  The  execution  necessarily 
€0  conformed  to  that  judf^ment,  *and 
was  properly  issued  ag^ainst  all  the 
defendants  therein,  without  enquiring 
whether  all  of  them  were  alive  or  not.  Our 
act  of  assembly  expressly  requires  that  the 
execution  shall  conform  to  the  judgment, 
and  the  practice  is  to  sue  out  execution 
without  regard  to  the  death  of  one  of  sev- 
eral defendants  after  judgment.  In  such 
<»8es  the  sheriff  is  to  ascertain  which  of 
the  defendants  named  in  the  execution  are 
alive  at  the  time  of  issuing  it,  and  is  to 
forbear  serving  it  except  as  to  them.  Ac- 
cordingly in  this  case,  precisely  that  has 
been  done,  which  would  have  been  done  if 
the  deaths  of  the  deceased  defendants  had 
been  suggested  on  the  record. 

Upon  the  other  point,  it  does  not  appear 
that  the  bill  of  exceptions  contains  all  the 
evidence  adduced  on  the  motion.     Not  only 
does  this  not  appear,    but   it   does   appear 
afiSrmatively  that  there  was  no  plea  or   de- 
fence regularly  made ;  that  the  defendants 
merely  submitted  to  the  court  certain  frag- 
ments of   evidence,    and    asked    judgment 
that  the  motion  of   the  plaintiffs   be  over- 
ruled and  the  bond  and  execution  quashed. 
The  truth  and  accuracy  of  the  copies  of  the 
acts  passed  by  the  legislature  of  North  Car- 
olina respecting   the  bank,  are  not  denied; 
but  it  is  insisted  that  whatever  may  be  the 
prima   facie   inference  from  those  laws,  as 
to  the  expiration   of  the   bank  charter,  the 
intendment   of   this  court  must  be  (in  the 
absence   of   any    plea,     or   any    notice    of 
the  ground  on  which  the  motion    was  to  be 
resisted,    and   with    the    judgment   of   the 
court  below  in  favour  of  the  plaintiffs)  that 
there  was  other  evidence  on  the   point,  and 
evidence  sufficient  to  justify  the  judgment. 
It  is  not  pretended  that  the  acts  given  in 
evidence  by  the  defendants  were  all  the  acts 
affecting   the    corporate   existence    of    the 
bank.    At  all  events,  the  most   that  can  be 
ascertained  from   the  acts  so  given   in  evi- 
dence is,  that  the  charter  may  have  expired. 
But  the  expiration  of  the  charter  does  not 
necessarily    infer   the   nonexistence  of  the 
bank  after  the  period  when  the  charter 
61       expired.    *  [Brooke,  J.     After  the  ex- 
piration of  the  charter  had  been  shewn 
by  the  defendants,  ought  not   the  plaintiffs 
to  have  shewn  by  proof  on  their  part,  that 
the  bank   was   still  legally   in  existence?] 
Here  there  was   no  plea  or  specific  notice 
of  defence  on  the  ground  of  the  nonexistence 
of  the  bank.     It  is  a  well   established  prin- 
ciple that  pleadings  must  give  the  opposite 
party   notice,    by   direct   averment,   of  the 
point   insisted   on.     Stephen    on    Pleading 
(Utedi.)  384,  and  case   there   cited.     This 
principle    applies    to  the  case  of  a  motion, 
even  though  written  pleadings  be  dispensed 
with;  for   the   necessity  of  precise  notice, 
and  the  danger  of  surprise,    are   the  same. 
If  such  notice   had    been    given,    it   might 
liave  appeared    that   the   principle   of  the 
Major  &c.  of  Colchester  v.  Seaber,  3  Burr. 
1866,    was    applicable.    That    case    shews 


that  after  a  corporation  has  become  disabled 
to  act,  it  may  be  so  revived  by  a  new  charter 
as  to  revest  a  right  of  action  on  a  bond  ex- 
ecuted and  due  before  the  disability  oc- 
curred. 

But  here  the  appellants  were  estopped 
from  denying  the  existence  of  the  bank, 
and  its  power  to  enforce  against  them  the 
judgment  of  this  court.  For  that  judgment 
was  in  1837,  two  years  after  the  alleged  ex- 

Si ration  of  the  charter.  Williams  v.  The 
lank  of  Michigan,  7  Wend.  539,  is  a  case 
in  which  a  judgment  was  held  to  estop  from 
denying  the  legal  existence  of  the  plaintiffs. 
And  The  Dutchess  Cotton  Manufacturing 
Co.  V.  Davis,  14  Johns.  238,  is  a  case  of 
like  estoppel  by  the  execution  of  a  bond. 
In  6  Bac.  Abr.  title  Pleas  and  Pleadings, 
letter  I.  div.  11,  p.  322  of  Lond.  edi. 
of  1832,  it  is  said  (citing  Comb.  446),  thai 
if  upon  a  writ  of  error  it  be  assigned  for 
error  that  the  plaintiff  died  before  the 
trial,  and  issue  be  thereupon  taken,  the 
plaintiff  in  error,  by  his  pleading  to 
the  action,  is  estopped  to  give  in  evidence 
that  the  plaintiff  died  before  the  action 
brought. 

62  ^Moreover  it  appears  that  the  claim 

in  this  case  has  been  assigned.  And 
according  to  The  Bank  of  Alexandria  v. 
Patton  and  others,  1  Rob.  499,  if  it  appear 
that  the  claim  in  controversy  in  this  court 
upon  an  appeal  by  a  bank  has  been  assigned 
to  third  persons,  the  expiration  of  the 
charter  pending  the  appeal  is  no  ground  to 
dismiss  the  case.  If  the  assignee  of  an 
expired  corporation  were  not  permitted  to 
use  the  corporate  name,  his  right  would  be 
extinguished.  It  will  not  do  to  say  that  the 
assignee  may  resort  to  equity.  When  he 
goes  there,  he  must  make  the  assignor  a 
party ;  and  this  he  could  not  do  in  respect 
to  an  extinct  corporation. 

Macfarland  in  reply.  In  motions  on  forth- 
coming bonds,  the  practice  is  to  dispense 
with  pleadings  in  writing,  and  the  law  is 
well  settled  that  they  are  unnecessary. 
Upon  the  case  as  it  appears  by  the  evidence, 
the  legal  existence  of  the  bank  had  ceased ; 
and  the  appellate  court  is  not  to  exercise 
its  ingenuity  in  speculating  whether  there 
might  not  be  a  possible  state  of  facts  to 
justify  the  judgment  of  the  court  below. 
The  appeal  is  a  complaint  against  the  judg- 
ment of  the  court  below  upon  that  state  of 
facts,  and  that  only,  which  appears  on  the 
record.  True  it  is,  that  in  this  case  the  bill 
of  exceptions  does  not  expressly  state  that 
the  evidence  therein  set  forth  was  all  the 
evidence  adduced  on  the  motion ;  nor  is  it 
necessary  that  it  should.  A  party  is  only 
bound  to  make  out  a  prima  facie  case ;  if 
there  be  evidence  to  countervail  his  prima 
facie  case,  it  is  for  the  party  who  relies  on 
the  countervailing  evidence  to  have  it 
spread  on  the  record.  Suppose  a  release  by 
the  plaintiffs  in  the  motion  had  been  pro- 
duced, for  the  whole  debt  secured  by  the 
forthcoming  bond,  and  the  bill  of  exceptions 
had  stated  the  production  of  the  release, 
and  proof  that  it  was  executed  by  the  plain- 
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tifPs;  could  it  be  held  that  a   judgment   in 
favour    of    the    plaintiffs     must    be     pre- 
sumed   right,      merely     because    the 

63  ^effect  of  the  release  might  bj  possi- 
bility   have    been    rebutted  by   proof 

that  it  was  obtained  by  fraud  or  duress, 
and  there  is  no  express  statement  in  the 
record  that  such  rebutting  proof  was  not 
produced? 

In  Jackson's  adm'x  v.  The  Bank  of  Mari- 
etta, 9  Leigh  244,  5,  on  non  assumpsit 
pleaded,  and  a  demurrer  to  the  evidence 
adduced  by  the  bank,  it  was  held  indis- 
pensable to  prove  the  incorporation;  and 
though  it  was  manifest  that  the  corporate 
existence  of  the  plaintiffs  was  not  in  ques- 
tion in  the  court  below,  the  judgment  in 
favour  of  the  bank  was  reversed.  In  the 
motion  for  award  of  execution  on  a  forth- 
coming bond,  when  the  defendant  resists 
the  award,  he  gives  to  the  plaintiff  as  dis- 
tinct a  notice  that  all  the  proofs  necessary 
to  sustain  the  case  are  demanded,  as  he 
does  in  assumpsit  by  the  plea  of  non  as- 
sumpsit. 

But  it  is  contended  that  the  judgment  of 
this  court  precludes  the  defendants  from 
contesting  the  corporate  existence  of  the 
bank.  On  reference  to  the  report  in  8 
heigh  238,  it  will  be  found  that  the  only 
question  considered  by  the  court  was  a 
question  of  usury  in  the  contract :  no  ques- 
tion was  made  as  to  the  legal  existence  of 
the  bank.  And  the  judgment  of  the  court 
of  appeals  does  not  shew  or  necessarily 
establish  its  existence  at  that  time.  That 
judgment  might  have  been  properly  ren- 
dered, though  there  had  been  full  proof  that 
at  its  date  the  corporation  had  expired. 
Under  such  circumstances,  the  defendants 
in  this  motion  could  not  be  precluded  from 
the  defence  made  by  them,  even  if  the  de- 
fendants in  the  original  suit  and  in  this 
motion  were  the  same.  But  they  are  not; 
one  of  the  defendants  here  being  a  mere 
surety  in  the  forthcoming  bond.  Neither 
is  there  an  estoppel  by  the  execution  of  the 
forthcoming  bond.  That  admits  merely  the 
existence  of  the  obligees  who  have  assumed 
the  name  stated  in  the  bond :  it  cannot  be 
held  to  admit  that  by  that  name  they  are 
incorporated.     If  the  admission  could 

64  be  carried  *^to  that  extent,  the  action 
of  the  legislature  in  granting  charters 

to  artificial  bodies,  by  which  the  privilege 
of  suing  is  conferred,  might  in  all  cases  be 
superseded  by  the  mere  act  of  individual 
parties.  It  is  true  that  in  Henriques  v. 
The  Dutch  West  India  Company,  2  Ld. 
Raym.  1532,  it  was  argued  by  counsel  that 
the  execution  of  the  bail  bond  was  a  con- 
clusive admission  that  the  corporation  was 
legally  existing,  and  qualified  to  sue  in  the 
english  courts.  But  the  decision  of  the 
court  did  not  at  all  turn  on  any  question  of 
estoppel.* 

♦Note  by  the  reporter.  In  The  Welland  Canal 
Ck)nipany  v.  Hathaway,  8  Wend.  480.  the  plaintiffs 
ffave  In  evidence  a  receipt  siamed  by  the  defendant, 
in  these  words :  "Receiyed  from  Wm.  Hamilton 
Merritt.  asrent  for  W.  C.  C.  the  sum  of  £260 currency." 
It  was  found  that  the  letters  W.  C.  C.  stood  for  and 


Suppose,  however,  that  the  defendanti 
were  precluded  from  denying  the  existence 
of  the  corporation  at  the  date  of  the  bond  ^ 
on  what  principle  can  it  be  contended  thai 
they  were  precluded  from  denying  the  ex- 
istence of  the  corporation  at  the  time  the] 
motion  was  made?  Such  defence  is  in  no 
manner  a  contradiction  of  the  bond.  Nor 
can  it  be  a  valid  objection  to  the  evi* 
65  dence  ^offered  in  support  of  this  de* 
fence,  that  it  shews  or  tends  to  shew 
the  nonexistence  of  the  corporation  at  a 
period  previous  to  the  execution  of  the 
bond,  and  previous  to  the  afiBrmanoe  by  this 
court  in  1837.  If  an  execution  issne  npon  a 
judgment  in  the  name  of  a  plaintiff  who 
was  dead  at  the  time  of  the  recovery,  the 
giving  a  forthcoming  bond  on  that  execo^ 
tion  would  not  preclude  the  obligor  from  a 
motion  to  quash  the  execution  and  bonl 
upon  that  specific  ground. 

As  to  the  asserted  assignment  of  the 
claim  by  the  bank,  supposing  that  fact  t» 
appear  by  the  record  of  the  original  suit 
(though  it  does  not  appear  in  the  report  of 
the  case)  still  it  furnishes  no  just  gronnd 
for  continuing  the  suit  in  the  corporate, 
name,  after  the  corporation  has  expired. 
No  one  is  interested  in  enforcing  the  demand 
except  the  assignee,  and  he  has  a  remedy 
in  a  court  of  equity.  It  is  argued  that 
when  the  assignee  goes  into  equity  to 
claim  the  subject  assigned,  his  assignor 
will  be  an  indispensable  party.  But  if 
the  assignor  be  a  corporation  which  has 
become  extinct,  the  assignee  will  be  unable 
to  make  the  assignor  a  party,  and  this  in- 
ability will  be  an  adequate  excuse  for  his 
failure  to  do  so.  It  is  obvious  then  that 
the  assignee  would  not,  in  a  court  of  equity, 
lose  the  benefit  of  his  assignment  by  the 
extinction  of  the  corporation ;  while  on 
the  other  hand  his  rights  might  be  seriously 
affected,  perhaps  lost,  by  suffering  the 
money  to  be  collected  under  process  from  a 
court  of  law  in  the  name  of  the  extingntsfaed 
corporation. 

were  understood  to  mean  the  Welland  canal  com- 
pany, and  that  William  Hamilton  Merritt  was  the 
aflrent  of  the  company.  And  it  was  contended  !<»" 
the  plaintiffs,  that  the  receipt  of  the  defendant  and 
his  contract  with  the  acrent  of  the  comiiany,oivhtiD 
estop  him  from  denying  their  leflral  existence ;  oral 
least  were  prima  facie  evidence  of  the  fact,  anbject 
to  be  rebutted.  The  dictum  of  Thompson,  C  J-,  tn 
The  Dntchess  Cotton  Mannfacturinff  €^.  v.  Daria.  1« 
Johns.  S45,  and  the  case  of  Henriques  v.  The  Datrk 
West  India  Company,  2  Ld.  Raym.  15SS.  were  boib 
cited  and  examined,  and  the  conclusion  arrlred  at 
by  the  court  was,  that  the  defendant  had  oeitber 
admitted  the  leflral  existence  of  the  plaintiffs  as  a 
corporate  body,  nor  done  any  thin?  by  which  he  was 
estopped  from  denying  it.  In  The  First  Bai^dit 
Society  V.  Rapalee.  16  Wend.  e05,  the  contract  wai 
with  "  the  trustees  of  the  first  baptistchurch  :'*  asd 
on  the  question  whether  the  defendant  was  estopped 
to  deny  that  the  plaintiffs  were  a  corporation,  the 
court  said  it  was  enourh  to  refer  to  The  WcUaad 
Canal  Company  v.  Hathaway,  and  especially  to  tbe 
reasonlnfif  of  the  chief  justice,  to  shew  that  this  cos- 
tract  was  any  thin?  but  an  estoppel. 
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BAI^DWIN,  J.  This  Ib  an  attempt,  by 
motion,  to  defeat  a  judg'ment,  formatter 
of  abatement  which  occurred  prior  to  the 
jadfi^ment.  The  defendants  in  the  action 
resist  the  process  of  execution,  chieily  on 
the  ground  that  the  charter  by  which  the 
plaintiffs  were  incorporated  expired  at  a 
certain  period ;  and  that  period,  it  appears 

by  their  own  shewing,  was  antecedent 
66        *to  the  rendition    of    the   judgment. 

The  defence,  it  will  be  seen,  is  not 
upon  the  merits,  but  against  the  merits, 
and  supposes  that  the  merits  ought  not  to 
have  been  considered.  And  the  only  en- 
quiry that  need  be  made  in  regard  to  this 
objection  is,  whether  it  comes  in  due  time 
and  by  a  prox>er  mode  of  proceeding. 

Matter  of  abatement  either  shews  the 
action  to  be  abatable,  or  that  it  is  de  facto 
abated.  The  former  usually  exists  at  the 
time  of  the  suit ;  the  latter  for  the  most 
part  occurs  during  its  progress.  The  first 
must  be  pleaded  in  technical  form,  and  at 
a  proper  stage  of  the  cause.  The  last  may 
be,  but  need  not  be,  pleaded ;  and  when  ap- 
parent or  made  known  to  the  court,  will  be 
declared  by  its  order  at  any  time,  in  any 
stage  of  the  suit.  A  few  examples  will 
illustrate  this  distinction,  and  serve  to 
throw  light  upon  the  question  before  us. 

Misnomer  of  the  plaintiff  or  defendant  in 
the  writ  and  declaration  must  be  pleaded 
in  abatement ;  and  if  not  so  taken  advantage 
of,  the  cause  proceeds  to  judgment  and  ex- 
ecution, according  to  the  erroneous  desig- 
nation of  the  party.  The  execution  must 
strictly  pursue  the  judgment,  and  be  war- 
ranted by  it ;  and  therefore  if  a  defendant 
be  sued  by  a  wrong  name,  and  omit  to  take 
advantage  of  the  misnomer,  he  may  be 
arrested  on  a  ca.  sa.  by   such  wrong  name. 

1  Archb.  Pract.  304 ;  Crawford  v.  SatchwelU 

2  Str.  1218.  The  plaintiff  in  that  case 
brought  trespass  and  false  imprisonment 
by  the  christian  name  of  Archibald :  the  de- 
fendant justified  under  a  capias  ad  sat- 
isfaciendum upon  a  judgment  against 
Arthur,  and  averred  that  the  plaintiff  in 
the  then  action  was  the  same  person  who 
was  sued  in  the  former  by  the  name  of 
Arthur:  and  on  demurrer  the  court  held  it 
a  good  plea,  the  defendant  having  missed 
his  time  for  taking  advantage  of  the  mis- 
nomer, which  should  have  been  by  pleading 
it  in  the  first  action.  And  the  court  said 
that  in  the  case  of  a  bond  given  in  a  wrong 
name,  the  obligor  must  be  sued  by  that 
wrong  name,  and  the  execution  must  pur- 
sue it. 

67  *So  also  if  a  feme   covert    sue   as  a 

feme  sole,  and  her  coverture  be  not 
pleaded  in  abatement,  she  recovers  judg- 
ment (if  successful  upon  the  merits)  as  a 
feme  sole,  which  judgment  may  be  en- 
forced by  process  of.  execution  in  exact 
conformity  with  it.  This  proposition  is 
manifestly  correct  upon  principle,  and  the 
case  of  Wortley  v.  Rayner,  2  Doug.  637, 
goes  beyond  it.  In  that  case  a  verdict  was 
found  for  the  defendant  on  a  plea  of  cover- 
ture, and  a  writ  of  fieri  facias  sued  out  for 
the  costs,    commanding,  the  sheriff  to  levy 


and  pay  them  to  the  defendant  and  her  hus- 
band. A  rule  was  granted  to  shew  cause 
why  the  writ  and  proceedings  thereon 
should  not  be  set  aside  for  irregularity ;  it 
being  a  maxim  that  a  person  not  a  party 
to  the  record  cannot  be  benefited  or  charged 
by  tihe  process,  without  a  scire  facias. 
Cause  was  shewn ;  but  the  rule  was  made 
absolute,  the  court  being  clearly  of  opinion 
that  the  proceedings  were  irregular;  and 
Ashhurst  justice  said,  the  wife  might  have 
had  process  in  her  own  name,  because  the 
plaintiff  having  declared  against  her  as 
sole,  he  was  concluded  from  denying  it. 

And  to  come  nearer  the  present  case,  if 
the  plaintiff  be  dead  at  the  time  of  action 
brought,  this  can  only  be  alleged  by  plea 
in  abatement,  and  a  judgment,  if  recovered 
against  the  defendant,  is  in  the  name  of 
the  dead  plaintiff;  and  process  of  execution 
may  be  sued  out  and  acted  upon  in  his 
name. 

In  these  and  other  instances  that  might 
be  given  of  matter  for  which  the^  writ  is 
merely  abatable,  the  defendant  is  liable  to 
an  estoppel  not  only  by  force  of  the  judg- 
ment, but  also  by  reason  of  his  failure  to 
object  the  false  designation,  or  the  disabil- 
ity, or  the  nonexistence  of  the  plaintiff  at 
the  time  of  action  brought ;  which  omission 
is  considered  a  waiver  of  the  objection  on 
his  part.  It  is  this  latter  consideration 
which  prevents  the  judgment  from  being 
erroneous;  for  the  court  is  consequently  not 
bound  judicially  to  know  the  fact :  and 
68  *hence  it  is  that  such  judgment  by  a 
false  name,  or  for  a  married  woman 
or  a  dead  person,  cannot  be  reversed  or  im- 
paired, by  writ  of  error  or  any  other  pro- 
ceeding whatever. 

On  the  other  hand  an  abatement  de  facto, 
for  matter  of  abatement  occurring  after  the 
commencement  of  the  suit,  rests  on  a  some- 
what different  principle.  I  need  only  notice 
the  case  of  death  of  the  plaintiff  or  defend- 
ant after  action  brought.  In  such  case  the 
action,  though  well  brought,  cannot  prop- 
erly proceed  when  one  of  the  parties  has 
become  extinct.  The  objection  may  come 
from  either  side,  at  any  stage  of  the  cause, 
and  need  not  be  pleaded  in  any  shape  or 
form.  It  is  equally  incumbent  on  both 
sides  to  give  information  of  the  fact  to  the 
court;  and  it  is  at  their  peril  that  those 
who  conduct  the  demand  or  the  defence  take 
judgment  for  or  against  the  dead  party. 
To  give  effect,  however,  to  the  abatement, 
it  must  be  declared  by  the  act  of  the  court ; 
for  though,  in  the  language  of  the  books, 
the  cause  is  abated  de  facto,  yet  the  abate- 
ment must  be  judicially  pronounced.  But 
whether  so  pronounced  or  not,  it  is  equally 
error  to  render  judgment  for  or  against  a 
dead  man.  If  the  death  appears  upon  the 
face  of  the  record,  it  is  error  in  law ;  if 
it  does  not  so  appear,  it  is  error  in  fact : 
and  in  either  case  the  judgment  may  be  re- 
versed by  writ  of  error;  in  the  former,  by 
a  writ  of  error  in  an  appellate  court ;  in 
the  latter,  by  a  writ  of  error  coram  vobis 
in  the  same  court. 

Such  is  the  uniform  rule   of  the  common 
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law  in  abatements  de  facto  by  the  death  of 
a  party  pending  the  action,  at  any  time 
before  final  judgment.  It  applies  to  all 
cases,  whether  before  or  after  a  decision 
upon  the  merits,  whether  the  cause  of 
action  does  or  does  not  survive  to  the  rep- 
resentatives of  the  deceased  party?  and 
whether  the  death  be  that  of  a  sole  plaintiff 
or  defendant,  or  of  one  of  several  joint 
plaintiffs  or  defendants.     In  these  re- 

69  spects  the  rule  has  been  modified  *by 
statutory  provisions,   but  not  so  as  to 

affect  the  principle  upon  which  the  doctrine 
rests.  By  statute  17  Car.  2,  ch.  8,  S  1, 
(substantially  adopted  into  out  code)  the 
death  of  either  party  between  verdict  and 
judgment  shall  not  be  alleged  for  error. 
Upon  the  construction  of  this  statute,  and 
by  the  express  provision  of  ours,  the  judg- 
ment is  entered  for  or  against  the  party  as 
though  he  were  alive.  2  Tidd's  Pract.  848, 
1024;  1  Rev.  Code,  ch.  128,  {  38,  p.  498. 
Hence  the  necessity  of  reviving  the  judg- 
ment by  scire  facias  before  execution  can 
be  sued  out  upon  it.  Earl  v.  Brown,  1 
Wila.  302.  For  as  the  judgment  is  general 
for  or  against  the  party  as  if  he  were  living 
at  the  time  it  was  entered,  so  the  scire 
facias  must  follow  the  judgment,  and  recite 
it  as  if  it  had  been  entered  in  his  lifetime. 
2  Wms.  Saund.  721.  By  the  statute  8  and  9 
Will.  3,  ch.  11,  I  6,  if  the  plaintiff  or  de- 
fendant happen  to  die  after  interlocutory 
and  before  iinal  judgment,  the  action  shall 
not  abate,  if  originally  maintainable  by  or 
against  the  executors  or  administrators  of 
the  party  dying,  but  may  be  revived  by 
scire  facias.  Our  statute  1  Rev.  Code,  ch. 
128,  i  38,  p.  497,  is  in  conformity  with  this, 
but  broader,  as  it  extends  to  death  at  any 
time  before  verdict  rendered.  Though  the 
statute  provides  that  the  action  shall  not 
abate,  it  of  course  means  that  it  shall  not 
abate  so  as  to  be  incapable  of  revival ;  and 
does  not  authorize  a  judgment  for  or 
against  the  dead  man,  (which  would  be  as 
much  error  as  it  was  before,)  but  for  or 
against  his  executors  or  administrators 
after  revival  by  scire  facias.  2  Tidd's 
Pract.  1027.  And  by  the  same  statute  of 
Will.  3,  {  6,  which  ours  pursues  (1  Rev.  Code 
p.  498),  if  there  be  two  or  more  plaintiffs 
or  defendants  in  a  personal  action  and  one 
or  more  of  them  die,  if  the  cause  of  action 
shall  survive  to  the  surviving  plaintiff  or 
plaintiffs  or  against  the  surviving  defend- 
ant or  defendants,  the  writ  or  action  shall 
not  be  thereby  abated ;  but  such  death  be- 
ing   suggested   upon    the   record,  the 

70  ^action    shall    proceed    at   the  suit  of 
the   surviving   plaintiff   or   plaintiffs 

against  the  surviving  defendant  or  de- 
fendants. Such  was,  in  most  cases,  the 
rule  of  the  common  law  before  the  statute ; 
and  it  was  error  before,  as  it  is  since,  to 
give  judgment  for  or  against  any  one  of 
the  joint  plaintiffs  or  defendants  who  may 
have  died.  3  Bac.  Abr.  11,  title  Abate- 
ment, letter  F. 

But  though  it  IS  error  to  render  judgment 
for  or  against  a  party  who  has  died  pending 
the  action,  it  by  no  means  follows  that  the 


judgment  is  void.  On  the  contrary,  it  is 
valid  and  effectual  to  all  intents  and  pur- 
poses until  reversed  by  a  writ  of  error,  and 
can  be  in  no  wise  impeached  or  impaired 
in  any  supplemental  or  collateral  proceed- 
ing. In  Jourden  v.  Denny,  2Bulstrode  241, 
in  which  such  a  judgment  was  reversed. 
Coke  said,  ''If  judgment  be  given  against  a 
dead  person,  this  is  not  void,  but  to  be  re- 
versed by  a  writ  of  error,  for  there  onght 
to  be  a  court,  a  plaintiff,  and  a  defendant; 
nominatim,  that  it  is  not  to  be  avoided 
by  averment,  but  by  a  writ  of  error." 
The  estoppel  is  not  so  extensive  as  in  the 
case  of  death  before  action  brought;  for 
there,  as  already  stated,  even  a  writ  of 
error  is  precluded.  But  it  repels  all  aver- 
ment  or  evidence  (except  by  writ  of  error) 
of  an  essential  fact,  virtually  afi5rmed  bj 
the  judgment;  to  wit,  the  continued  ex- 
istence, at  the  time,  of  the  party  for  or 
against  whom  the  judgment  was  rendered. 
The  estoppel,  however,  is  only  in  support 
of  the  judgment,  and  does  not  obstruct  its 
most  convenient  and  beneficial  executioo. 
The  judgment  may  therefore  be  revived  lor 
or  against  the  representative  of  the  deceased 
party,  by  a  scire  facias  suggesting  tlie 
death  subsequently  to  the  judgment ;  which 
suggestion  the  estoppel  prevents  from  being 
traversed,  for  that  would  be  equivalent  to 
an  averment  that  it  occurred  before.  Bat 
a  scire  facias  is  not  at  all  essential,  and 
execution,  if  in  due  time,    may  be  sued  oat 

in  the  names  of  the  parties  on  the 
71        record.    *Nor   is   there  any  practical 

inconvenience  in  this,  as  may  be  io- 
f erred  from  the  rules  authorizing  the  levj 
&c.  of  a  fi.  fa.  notwithstanding  the  death 
of  either  party  after  it  has  been  sued  oat 
or  tested.  1  Rob.  Pract.  511 ;  1  Wm.  Sauad. 
219f. 

That  there  can  be  no  averment  or  evi- 
dence of  the  death  before  judgment  of  a 
party  for  or  against  whom  it  was  rendered, 
in  any  supplemental  or  collateral  proceed- 
ing, whether  it  be  a  new  action,  or  a  scire 
facias  to  obtain  execution,  or  consequently 
in  avoidance  of  execution,  is  very  clear 
upon  authority.  In  1  RoUe's  Abr.  742,  the 
following  strong  cases  are  put:  ''If  the 
tenant  in  a  cui  in  vita  dies  seized  pending 
the  writ;  and,  after,  judgment  is  given 
against  him,  which  is  erroneous;  and,  after, 
the  recoveror  sues  execution  against  the 
heir,  and  he  brings  an  assize ;  he  shall  not 
avoid  this  judgment  against  his  father, 
by  saying  that  his  father  died  pending  the 
writ;  for  the  judgment  is  not  void,  bnt 
only  voidable." — *'If  a  man  recover  in  an 
ejectione  firmoe,  and  then  his  executor  sae 
execution  per  scire  facias  against  the  re- 
coveree,  the  recoveree  cannot  avoid  the 
judgment,  nor  stay  execution,  by  saying 
that  the  testator  died  between  verdict  aiMl 
judgment,  or  the  like,  but  is  put  to  his  writ 
of  error:  and  by  the  clarks,  such  pleas 
have  been  divers  times  disallowed.  "—**So 
if  a  man  recover  land  in  any  real  action, 
and  then  sue  execution  against  the  heir  of 
the  recoveree  per  scire  facias,  it  is  no  ^kA 
for  the   heir  to    say    that    his    father  died 
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pendinf^  the  writ,  bnt  he  i8  put  to  his  writ 
of  error.** — ** If  a  man  recover  against  the 
principal,  and  aue  a  scire  facias  against 
the  bail,  they  cannot  say  that  the  principal 
died  before  judgment,  for  that  is  to  avoid 
the  judgment  by  plea  which  is  contrary  to 
the  record."  It  is  correctly  stated  in  1 
Rob.  Pract.  585,  (in  conformity  with  the 
decision  in  M'Farland  v.  Irwin,  8  Johns. 
R.  78,)  as  a  settled  rule,  that  the  defendant 
cannot  plead  any  matter  to  a  scire  facias 
on     a    judgment,    which    he    might 

72  *^have  pleaded  to  the  original  action, 
or  which  existed  prior  to  the  judg- 
ment. In  West  V.  Sutton,  2  Ld.  Raym.  8^, 
the  case  was  this:  '*The  plaintiff  sued  out 
a  scire  facias  upon  a  judgment  in  assise 
obtained  against  the  defendant  for  the  office 
of  marshal  in  the  king's  bench.  The  de- 
fendant pleaded  in  abatement  that  the 
plaintiff  was  an  alien  enemy  &c.  But  by 
the  whole  court,  the  plea  is  ill,  because  this 
matter  ought  to  have  been  pleaded  in  the 
original  action.**  It  appears  from  1  Bac. 
Abr.  184,  title  Aliens,  letter  £.  that  it  might 
have  been  so  pleaded,  either  in  abatement 
or  in  bar;  and  from  De  Bret  v.  Papillon,  4 
JBast  502,  that  if  the  plaintiff  had  become 
an  alien  enemy  after  the  action  brought,  it 
need  not  have  been  pleaded  at  all,  but  there 
might  have  been  a  judgment  against  him 
on  that  ground  without  plea. 

Thus  it  will  be  seen  that  according  to  the 
principles  of  the  common  law,  a  disability 
of  the  plaintiff  to  prosecute  his  action, 
whether  occurring  before  or  after  its  com- 
mencement, cannot  be  relied  upon  after 
judgment  as  a  defence  against  the  process 
of  execution.  It  is  in  vain  to  argue  that 
the  disability  is  a  general  one  embracing 
all  process  whether  before  or  after  the  judg- 
ment, and  that  it  is  no  good  objection  to 
the  evidence  that  it  proves  a  continued  dis- 
ability, extending  before  as  well  as  after. 
The  answer  is  that  the  disability  is  not  a 
substantive  fact,  but  a  consequence  of  the 
fact  of  death,  natural  or  legal,  which  must 
have  occurred  at  a  precise  period  of  time; 
that  the  estoppel  excludes  proof  of  its  hav- 
ing occurred  at  a  date  prior  to  the  judg- 
nkent;  and  that  its  occurrence  since  is  in 
the  very  teeth  of  the  evidence.  The  argu- 
ment was  overruled  in  Lambert  v.  Cameret, 
coram  Holt,  C.  J.,  at  nisi  prius,  Comber- 
bach's  R.  446.  In  that  case,  it  is  true,  the 
death  occurred  before  action  brought ;  but 
the  principle  is  the  same  where  it  oc  urs 
pending  the  action ;  the  only  difference,  as 
already    shewn,    being,    that   in    the 

73  former  the  estoppel  is  ^inclusive,  and 
in  the  latter  exclusive,  in  regard  to  a 

writ  of  error.  The  case  was  this:  **An 
action  was  brought  in  K.  B.  in  the  name 
of  Cameret  against  Lambert,  and  verdict 
and  judgment  for  the  plaintiff  in  that  ac- 
tion: now  Lambert  brings  a  writ  of  error 
coram  vobis,  and  assigns  error  in  fact  that 
Cameret  died  before  the  trial  of  that  issue, 
vis.  tali  die  &c.  The  defendant  in  error, 
per  A.  B.  attornat.  suum,  saith  that  he 
was  live,  et  adhuc  in  plena  vita  existit ;  et 
hoc  petit  quod  inquiratur  per  patriam.     And 


now  the  plaintiff  in  error  (Lambert)  gives 
in  evidence  that  the  defendant  in  error 
(Cameret),  being  a  seaman,  died  several 
years  agor before  the  action  brought.  Holt 
said,  Here  you  are  estopped  to  give  in  evi- 
dence the  plantiff's  (Cameret*s)  death  before 
the  principal  action  brought,  for  then  by 
your  plea  you  admitted  him  to  be  alive. 
Sir  B.  Shower  pro  quer.  in  err.  We  are 
indeed  estopped  to  plead  that  he  died  before 
the  action  brought ;  but  sure  we  may  give 
it  in  evidence,  for  if  he  were  dead  before 
the  action,  he  must  needs  be  dead  before  the 
trial.  Holt,  C.  J. ,  contra :  You  are  estopped 
in  evidence.  But  here  the  defendant  in 
error  saying,  et  adhuc  in  plena  vita  existit, 
et  hoc  Ac,  seems  to  have  let  the  plaintiff 
in  error  loose  from  the  estoppel ;  whereas  if 
he  had  said,  absque  hoc  that  he  died  be- 
tween the  action  brought  and  the  trial,  he 
would  have  hampered  him.*'  The  drift  of 
the  case  is,  that  the  continued  disability 
consequent  upon  death  cannot  be  relied 
upon  in  evidence,  where  the  fact  of  death 
at  a  given  period  is  within  the  range  of 
the  estoppel :  unless,  indeed,  the  estoppel 
has  been  waived  by  bad  pleading. 

These  principles  of  the  common  law 
must  govern  the  case  before  us.  The 
charter  of  the  bank  expired  \:en6ing  the 
action,  and  before  the  rendition  of  the  judg- 
ment upon  which  the  process  in  question 
issued.  The  extinction  of  a  corporation  by 
efflux  of  time  cannot  be  distinguished,  as 
regards  disability,  from  that  of  an  indi- 
vidual by  death.  Both  are  placed 
74  upon  the  same  ^footing  by  Tucker, 
P.,  delivering  the  opinion  of  the  court 
in  Rider  v.  The  Union  Factory,  7  Leigh 
154,  and  by  judge  Stanard,  delivering  the 
opinion  of  the  court  in  The  Bank  of  Alex- 
andria V.  Patton  Ac,  1  Rob.  499.  The  es- 
toppel of  the  judgment  is  equally  applicable 
to  both  cases.  See  the  remarks  of  the  chan- 
cellor in  the  New  York  court  of  errors,  in 
Williams  v.  Bank  of  Michigan,  7  Wend. 
541-2,  upon  the  case  of  Henriques  v.  Dutch 
West  India  Company,  2  Ld.  Raym.  1532,  in 
which  he  shews,  that  where  a  judgment 
has  been  recovered  in  the  name  of  a  corpo- 
ration, the  corporate  existence  of  the  plain- 
tiffs cannot  be  denied  upon  a  scire  facias 
against  the  bail. 

The  circumstance  that  the  expiration  of 
the  charter  was  between  the  verdict  and  the 
final  judgment  cannot  influence  this  ques- 
tion ;  for  the  statute  of  17  Car.  2,  ch.  8,  {!» 
already  noticed,  has  no  beincf  upon  the 
present  case.  By  that  statute  (1  Bac.  Abr. 
12,  title  Abatement,  letter  F.)  it  is  enacted, 
*'that  in  all  actions,  personal,  real  or 
mixed,  the  death  of  either  of  the  parties 
between  verdict  and  judgment  shall  not 
be  alleged  for  error;**  and  by  ours,  in  ac- 
cordance with  it,  (1  Rev.  Code  498,)  **in  all 
actions,  real,  personal  or  mixed,  if  either 
party  should  die  between  verdict  and  judg- 
ment, such  death  shall  not  be  pleaded  in 
abatement,  but  judgment  shall  be  entered 
as  if  both  parties  were  living.*'  The  terms 
of  this  statutory  provision,  it  will  be  seen, 
are  only  applicable  to  the   natural  death  of 
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an  individual,  and  do  not  embrace  the 
expiration  of  an  incorporated  company. 
There  is  no  construction  according  to  the 
spirit  or  equity  of  the  statute,  which  would 
extend  it  to  the  present  case.  The  spirit 
of  the  statute  was  to  prevent  the  action 
from  being  defeated  after  a  decision  upon 
the  merits,  even  in  cases  where  the  right 
of  action  dies  with  the  person ;  and  this 
was  accomplished  by  making  a  death  be- 
tween verdict  and  judgment,  in  point  of 
law,    and    against    the    fact,  a  death 

75  after    judgment,    so    as  thereby    *to 
authorize  a  revival  for  or  against  the 

representative  of  the  deceased  party.  But 
to  extend  the  statute  to  corporations  would 
be  to  produce  directly  the  opposite  effect, 
namely,  to  defeat  the  action  after  a  deci- 
sion upon  the  merits;  inasmuch  as  there 
can  be  no  representative  of  an  expired  cor- 
poration, and  of  course  no  revival  by  scire 
facias.  There  is  no  equity  in  such  a  con- 
struction :  on  the  contrary  it  is  fraught 
with  the  grossest  injustice,  for  the  result 
is  that  the  creditors  and  stockholders  of 
the  expired  corporation  are  deprived  of  all 
redress,  though  the  justice  of  the  corporate 
demand  has  been  established  by  the  verdict 
of  a  jury.  To  bring  about  such  a  result 
by  the  construction  of  a  statute  beyond  its 
letter,  would  be  an  utter  perversion  of  all 
reason  and  justice.  I  am  not  aware  of  any 
authority  which,  by  a  freedom  of  construc- 
tion, has  extended  the  provision  of  the  stat- 
ute beyond  its  express  terms.  On  the 
contrary,  the  statute  8  and  9  Will.  3,  ch. 
11,  8  6,  authorizing  a  revival  in  case  of 
death  after  interlocutory  and  before  final 
judgment,  has  been  held  not  to  extend  to 
cases  where  the  party  dies  before  interlocu- 
tory judgment,  though  after  the  expiration 
of  the  rule  to  plead.  Wallop  v.  Irwin,  1 
Wils.  315. 

The  cause  of  the  defendants  is  not  at  all 
aided  by  the  proceedings  which  were  had 
on  the  supersedeas  to  the  original  judgment 
in  their  favour  upon  the  special  verdict. 
The  effect  of  those  proceedings  was  to  sus- 
pend and  reverse  that  judgment,  and  pro- 
duce a  judgment  de  novo  in  favour  of  the 
plaintiffs.  The  original  judgment  was  ren- 
dered in  October  iSl :  the  bank  obtained  a 
supersedeas  thereto  in  June  1832 :  the  charter 
expired  in  January  1835:  the  supersedeas 
was  heard  in  April  1837;  when  this  court 
reversed  the  judgment,  and  proceeding  to 
give  such  judgment  as  the  circuit  court 
ought  to  have  rendered,  gave  judgment  for 
the  plaintiffs  for  the  debt  demanded  Sec, 
which  judgment  was  entered  in  the  cir- 
cuit     court     in     May     1837.      This 

76  ^judgment,  rendered  after  the  expi- 
ration of  the  charter,  notwithstand- 
ing affirmed  the  then  continued  existence 
of  the  bank.  It  was  a  judgment  de  novo, 
having  no  relation  to  any  period  antecedent 
to  its  date.  A  judgment  of  affirmance  re- 
lates to  the  time  of  the  judgment  affirmed, 
by  removing  the  objections  to  it  and  estab- 
lishing its  original  validity.  A  simple 
judgment  of  reversal  has  a  like  relation, 
by     destroying     the     judgment     reversed. 


and  rendering  it  utterly  null  and  void  from 
the  beginning.  But  a  judgment  de  novo 
for  the  appellant,  upon  reversal  of  the  ad- 
verse judgment,  has  no  connexion  in  point 
of  time  with  the  latter. 

That  the  final  judgment  thus  recovered 
by  the  plaintiff  is  not  liable  to  contradic- 
tion, either  directly  or  indirectly,  nor  to 
reversal  by  a  writ  of  error,  having  been 
rendered  by  the  highest  judicial  tribunal, 
is  not  a  subject  for  regret,  as  it  works  no 
injustice.  If  the  defendants  are  without 
remedy,  it  is  because  they  have  sustained 
no  wrong.  This  alone  would  be  a  sufficient 
answer  to  the  ancient  writ  of  audita  querela, 
which  is  an  equitable  action  to  be  relieved 
from  some  oppression  or  injustice  in  the 
proceedings,  where  the  party  has  had  no 
day  in  court,  nor  can  have  a  writ  of  error. 
2  Wms.  ^aund.  148  a.  b.  c. ;  3  Bac.  Abr.  56; 
Error,  A. ;  1  Id.  424.  Much  less  can  the 
party  avail  himself  of  the  modem  substitute 
by  motion,  where  the  execution  is  in  dne 
time,  is  in  conformity  with  the  judgment 
and  there  has  been  no  abuse  of  that  proc- 
ess, nor  release  or  discharge  of  tbe 
demand.  If  the  court,  under  such  ciicnm- 
stances,  could  have  the  power  to  quash  on 
motion,  it  would  assuredly  be  merely  dit- 
cretionary ;  and  it  would  be  a  strange  exer- 
cise of  discretion  to  sustain  the  motion  in 
a  case  like  this.  Even  before  judgment  the 
court,  after  a  decision  upon  the  merits,  may 
refuse  to  arrest  the  proceedings  on  the 
ground  of  a  supervening  disability,  upon 
the   authority   of    Vanbrynen    A  others  v. 

Wilson,  9  Kast  321,  in  which  case  the 
77        plaintiffs  had   become  *alien  enemies 

since  the  verdict,  but  tbe  court  re- 
fused to  stay  the  judgment  and  execution, 
saying,  if  the  defendant  had  any  remedy 
at  law,  he  might  avail  himself  of  it 
Arguments  founded  on  the  supposed  dis- 
ability on  the  part  of  the  plaintiffs,  after 
the  money  shall  have  been  made  by  the  ex- 
ecution, to  coerce  payment  of  it  from  the 
ministerial  officer,  or  others  into  whose 
hands  it  may  come,  can  avail  the  defend- 
ants nothing.  That  is  a  matter  ia  which 
they  have  no  concern.  All  they  have  to  do 
is  to  pay  this  honest  debt  to  the  proper 
officer  of  the  law,  without  troubling  them- 
selves about  its  ulterior  disposition ;  leav- 
ing it,  if  there  be  any  difficulty,  to  tbe 
vigilance  of  the  legislature  to  devise,  or 
the  astuteness  of  the  courts  to  ascertain,  an 
adequate  remedy  for  an  undoubted  right, 
by  which  those  entitled  in  the  stead  of  the 
bank,  as  creditors,  stockholders  or  par- 
chasers,  may  make  the  fund  available.  In 
truth,  however,  in  the  present  case,  there 
is  no  difficulty  in  this  matter;  for  it  ap- 
pears from  the  record  on  the  original  ap- 
peal, that  after  the  judgment  for  the 
defendants,  before  the  expiration  of  the 
charter  and  before  the  supersedeas  was 
awarded,  the  bank  assigned  its  demand  to 
Kdward  B.  Hicks;  for  whose  benefit  tbe 
execution  on  the  final  judgment  for  tbe 
plaintiffs  has  been  endorsed  by  the  clerfc, 
as  appears  from  the  record  on  the  present 
appeal.     His  right  therefore  to  receive  tbe 
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money  when  made  upon  the  execution,  can- 
not, I  presume,  be  doubted.  On  the  other 
hand,  if  the  process  of  execution  upon  the 
judgment  be  defeated,  he  will  be  driven, 
and  that  by  a  mere  technicality,  to  the 
tedious,  uncertain  and  precarious  remedy 
of  a  new  action  or  a  bill  in  equity.  And 
what  can  be  more  technical  than  a  distinc- 
tion founded  upon  the  mere  circumstance 
that  the  assignee  is  not  the  formal,  but 
only  the  substantial  plaintiff,  for  whose 
benefit  the  execution  is  endorsed,  who  has 
a  right  to  control  it,  and  who  is  entitled  to 
its  proceeds? 

78  *I  have  said  that  the  final  judgment 
in  the  cause   affirmed   the   continued 

existence  of  the  bank  at  the  time  of  its 
rendition.  I  do  not  thereby  mean  the  con- 
tinued existence  of  the  charter;  which  is 
evidence  of  the  fact,  but  not  the  fact  itself. 
The  fact  itself  is  a  legal  conclusion,  com- 
pounded of  law  and  fact.  A  corporation 
may  have  a  legal  existence  notwithstand- 
ing the  expiration  of  its  charter.  The  leg- 
islature may  thereafter  confer  it  for  a 
particular  purpose,  such  as  the  recovery  by 
suit  of  its  just  demands;  or  a  judicial  tribu- 
nal may  infer  such  remaining  capacity, 
however  erroneously,  from  common  law 
principles.  The  legal  conclusion  of  the 
judgment  overrules  all  confiicting  evidence 
and  argfument.  And  evidence  of  the  expi- 
ration of  the  charter  before  the  judgment 
was  rendered  either  disproves  the  then  legal 
existence  of  the  bank,  or  it  does  not :  if 
the  former,  it  is  inadmissible,  if  the  latter, 
unavailing,  as  a  defence  against  the  execu- 
tion of  the  judgment.  The  strongest  evi- 
dence after  judgment,  against  the  existence 
of  the  bank  before,  amounts  to  nothing;  for 
it  has  to  encounter  every  intendment  of  law 
and  fact  to  the  contrary,  and  if  that  were 
not  so,  every  intendment  of  an  adjudica- 
tion against  both  law  and  fact ;  and  either 
way  the  result  is  decisive.  After  judg- 
ment, the  defendants  can  only  be  permitted 
to  prove  a  supervening  disability;  and  that 
is  not  pretended.  This  defence  after  judg- 
ment is  in  truth  a  renewal,  in  part,  of  that 
which  was  made  before.  Suppose  it  ap- 
peared from  the  record,  that  the  defend- 
ants, pending  the  cause,  had,  by  plea  or 
motion  to  abate  the  action,  alleged  the  ex- 
tinction of  the  bank  by  expiration  of  the 
charter,  and  that  the  court  overruled  the 
objection,  because  such  was  not  the  fair 
construction  of  the  charter,  or  of  the  act 
supplemental  thereto,  or  because  in  its 
O|^oion  a  suit  does  not  abate  by  the  expira- 
tion of  the  charter;  could  the  same  ques- 
tion be   renewed  after  judgment,  by 

79  *a  plea  to  the  forthcoming  bond,  or  a 
motion  to  quash  the  execution?    And 

this  is  substantially  the  true  state  of  the 
^se.  The  statutes  of  N.  Carolina  estab- 
lishing the  bank  and  constituting  its 
charter  were  set  forth  in  the  special  verdict ; 
and  thus  presented  directly  the  question, 
whether  judgment  could  be  rendered  for  the 
plaintiffs  after  the  expiration  of  the  charter. 
We  may  not  know  whether  the  question  was 
presented  in  argument  at  the   bar,   or   not. 


It  is  enough  that  it  was  presented  by  the 
record,  and  of  course  adjudicated  by  the 
court.  This  is  indeed  more  than  enough ; 
for  the  effect  of  the  judgment  would  have 
been  precisely  the  same,  whether  the  ques- 
tion had  appeared  on  the  record  or  not; 
since  a  judgment  precludes  all  questions 
against  its  effect  and  operation,  not  only 
which  were,  but  which  might  have  been 
made  in  the  cause.  And  if  a  plaintiff  be 
competent  to  recover  judgment,  I  cannot 
understand  how,  things  remaining  the 
same,  he  can  be  incompetent  to  obtain  ex- 
ecution to  enforce  it.  I  presume  it  would 
hardly  be  contended  that  an  estoppel  must 
be  pleaded  and  cannot  be  relied  upon 
against  the  evidence,  where  the  defence  is 
not  by  pleading,  but  by  evidence  only ;  or 
that  it  is  to  be  disfavoured  where  it  goes  to 
sustain  the  merits  of  the  cause. 

The  obstacles  suggested  in  argument  to 
suing  out  the  process  of  execution,  for  want 
of  the  agency  of  some  one  authorized  to  ^ct 
for  the  plaintiffs,  seem  to  me  merely  imag- 
inary. The  authority  of  the  attorney  at 
law  recovering  the  judgment  is  not  extin- 
guished by  the  demise  of  his  client :  the 
assignee  entitled  to  the  money  has  a  right  to 
issue  and  control  the  execution :  and  after 
the  execution  has  issued,  as  in  the  present 
case,  it  is  surely  not  competent  for  the  de- 
fendants to  allege  that  it  was  not  issued 
by  the  plaintiffs. 

I  am  wholly  at  a  loss  to  perceive  how,  in 
a  case  like  this,  the  regularity  of  the  ex- 
ecution can  be  impeached,  without  im- 
peaching the  validity  of  the  judgment, 
80  at  *least  for  the  purpose  of  execution ; 
and  if  it  be  not  good  for  that  purpose, 
it  is  good  for  nothing  as  a  judgment  in  the 
cause,  being  incapable,  from  its  very 
nature,  of  revival,  and  if  not  wholly  nuga- 
tory, utterly  .abortive  so  far  as  regards  the 
powers  of  the  court  which  rendered  it. 
Such  a  judgment  would,  to  my  mind,  be  ex- 
tremely anomalous. 

If  the  doctrine  of  the  appellants  be  cor- 
rect, it  is  very  remarkable  that  no  case  has 
been  produced  by  their  learned  counsel,  and 
I  presume  none  can  be  found,  in  which  an 
execution  has  been  quashed  on  the  ground 
of  the  demise  of  the  plaintiff  before  judg- 
ment, or  in  which  an  audita  querela  was 
sued  out  to  prevent  or  set  aside  an  execution 
on  that  ground ;  and  that  the  writ  of  error 
should  in  such  cases  be  the  habitual  and 
only  recognized  remedy.  To  tolerate  such 
a  practice  would,  I  apprehend,  impair  much 
the  force  and  dignity  of  judgment,  and  not 
unfrequently  lead  to  the  renewal  of  contro- 
versies already  had  in  the  action,  or  a 
reservation  of  them  till  after  an  unsuccess- 
ful trial  upon  the  merits;  controversies 
which  might  sometimes  involve  questions 
of  law  and  fact  extremely  troublesome  and 
perplexing,  occasioning  great  delay  (as  in 
the  present  case)  in  what  ought  to  be  the 
final  administration  of  justice,  and  wholly 
unfit  for  the  informal  and  summary  remedy 
by  motion.  On  the  other  hand,  I  cannot 
perceive  any  inconvenience  in  repelling 
such  tardy  efforts  in  abatement,  or  that  do- 
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ing  so     could    occasion    injustice    in    any 
imaginable  case. 

It  will  be  seen  that  the  whole  argument 
against  the  regularity  of  the  execution,  in 
whatever  form  or  shape  presented,  turns 
upon  the  assumption  of  the  expiration  of 
the  charter  more  than  two  years  before  the 
rendition  of  the  judgment ;  and  if  I  have 
succeeded  in  shewing  that  evidence  of  the 
fact  is  inadmibsible,  or  if  admitted  avails 
nothing,  against  the  efPect  and  operation  of 
the  judgment,  then  there  is,  as  I  con- 

81  ceive,  an  end  of  the  ^question.     There 
is  no  foundation  in   authority  for  the 

idea  that  it  is  necessary,  under  any  circum- 
stances, to  sue  out  a  scire  facias  after  judg- 
ment, because  of  matter  which  occurred 
before.  The  rule  relative  to  marriage  or 
death,  and  formerly  but  not  now  to  bank- 
ruptcy, that  where  a  new  person  is  to  be 
benefited  or  charged  by  the  execution  of  a 
judgment,  there  ought  to  be  a  scire  facias 
td  make  him  a  party  to  the  judgment,  (2 
Tidd'sPract.  1021;  2  Archb.  Pract.  93,)  ap- 
plies, ex  vi  termini,  only  to  cases  where  the 
new  interest  accrues  after  the  judgment, 
and  not  where  it  accrues  before.  The 
change  of  interest  (where  it  operates  at  all), 
when  before  judgment,  goes  to  the  action, 
and  when  after  judgment,  to  the  execution. 
And  the  rule  never  applied  to  assignment 
by  act  of  the  party,  whether  before  or  dur- 
ing the  action,  or  after  judgment.  The 
statute  17  Car.  2,  ch.  8,  it  is  true,  in  case 
of  the  natural  death  of  a  party  between 
verdict  and  judgment,  renders  a  scire 
facias,  not  by  express  terms  but  by  neces- 
sary consequence,  indispensable;  because 
it  makes  what  was  at  common  law  a  death 
before  judgment,  a  death  after  judgment. 
But  it  by  no  means  follows  that  at  common 
law,  where  a  party  died  before  the  action, 
or  pending  the  action,  whether  after  or  be- 
fore verdict,  a  scire  facias  was  necessary 
to  have  execution.  If  it  had  been,  it  is 
strange  that  there  is  no  case  at  common 
law  to  that  effect,  and  that  the  question 
should  never  have  arisen  until  and  upon 
the  statute.  In  truth,  at  common  law  there 
could  be,  pending  the  action,  no  scire  facias 
upon  a  death  before  judgment,  because  the  | 
action  abated ;  and  it  would  be  remarkable 
if  that  which,  before  judgment,  could  not 
be  employed  to  revive  the  action,  should, 
upon  the  identical  fact,  become  indispensa- 
ble afterwards  to  revive  the  judgment. 
Suppose  the  scire  facias  should  state  truly, 
that  the  party  died  before  the  action,  or 
before  the  judgment ;  could  it  be  sustained 
on  demurrer?    And  does  the   law   re- 

82  quire  that  the  scire  *facias  should 
suggest  falsely  a  death  after  judg- 
ment, when  in  truth  it  occurred  before? 
Again,  if  it  be  true,  as  suggested  in  the 
case  of  Rider  v.  The  Union  Factory,  that 
upon  the  extinction  of  a  corporation  its 
personal  estate  goes  to  the  commonwealth, 
it  furnishes  no  reason  for  quashing  an  ex- 
ecution upon  a  judgment  obtained  by  the 
corporation  during  its  legal  existence  (as 
in  this  case  the  judgment  itself  establishes), 
but   the   reverse,    for  it  would  deprive  the 


commonwealth  of  that  remedy ;  and  snrely 
it  can  have  no  application  to  a  case  where 
the  debt  was  assigned  by  the  corporation 
before  its  extinction. 

Thus,  according  to  my  view  of  the  sub- 
ject, where  an  execution  is  in  due  time  and 
conforms  to  the  judgment,  it  cannot  be 
abated  for  any  matter  which  occurred  be- 
fore. That  the  judgment  of  this  court  for 
the  plaintiffs  upon  the  special  verdict  was 
the  final  judgment  in  the  cause,  I  think 
there  can  be  no  room  to  question.  The 
writ  of  error,  it  is  true,  is  a  new  action; 
but  it  is  brought  to  have  the  proper  judg- 
ment. **  Where  a  judgment  is  given  for  the 
plaintiff,  and  the  defendant  brings  error, 
there  shall  only  be  judgment  to  reverse  the 
former  judgment;  for  the  suit  is  only  to  be 
eased  and  discharged  of  that  judgment: 
but  where  the  plaintiff  brings  error,  the 
judgment  shall  not  only  be  a  reversal,  but 
the  court  shall  also  give  such  judgment  as 
the  court  below  should  have  given ;  for  his 
writ  of  error  is  to  revive  the  first  cause  of 
action,  and  to  recover  what  he  ought  to 
have  recovered  by  the  first  suit,  wherein 
erroneous  judgment  was  given."  Parker 
V.  Harris,  1  Salk.  262.  And  where  the 
judgment  of  the  court  below  is  against  tfae 
plaintiff  on  a  special  verdict  by  which 
the  debt  or  damages  are  ascertained,  (as 
in  this  case, )  the  appellate  court,  in  case  of 
reversal,  gives  a  new  and  complete  judg- 
ment for  the  plaintiff  to  recover  the  debt  or 
damages.  2  Wms.  Saund.  101  x.  Where 
the  damages  are  not  assessed,  the  judg- 
ment is  of  course  interlocutory; 
83  *^and  a  writ  of  enquiry  is  not  onlj 
awarded  by  the  king's  bench  when 
that  is  the  appellate  coiirt,  and  the  subse- 
quent proceedings  had  there,  but,  being 
also  a  court  of  original  cognizance,  the  ex- 
ecution issues  from  that  court,  as  it  does 
where  the  first  judgment  was  final.  Ibid, 
and  101  z. ;  1  Rob.  Pract.  673.  And  so  bj 
our  practice  and  statute  law,  the  court  of 
appeals  renders,  on  such  reversal,  snob 
judgment  final  or  interlocutory  as  the  coart 
below  ought  to  have  rendered,  and  its  judg- 
ment may  be  entered  by  the  clerk  below  in 
vacation  as  well  as  in  term  time,  and  if 
final,  execution  in  either  event  may  be  sued 
out  thereupon.  1  Rob.  Pract.  672.  There 
can  be  no  doubt,  therefore,  that  the  judg- 
ment of  this  court  was  the  final  judgment 
between  the  parties,  though  repeated  by  the 
circuit  court  upon  the  remittitur,  and  al- 
though the  execution  issued  from  the  court 
below,  as  it  does  in  England  when  the  ap- 
pellate judgment  is  in  the  house  of  lords  or 
exchequer  chamber ;  in  which  respect,  and 
in  regard  to  the  proceedings  after  an  inter- 
locutory judgment,  this  court,  not  being  a 
court  of  original  cognizance,  is  governed 
by  the  rules  which  prevail  in  the  courts 
last  mentioned. 

The  judgment  of  this  court  was  not  tbe 
less  final,  because  the  charter  of  the  bank 
expired  pending  the  writ  of  error;  If,  for 
that  or  any  other  reason,  this  court  had 
abated  the  appellate  suit,  such  abatement 
would  not   have   extended   to   the  otigiaal 
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action,  which  was  determined  bj  the  judge- 
ment therein ;  and  the  only  effect  of  the 
abatement  would  have  been  to  extinguish 
the  supersedeas,  leaving  the  judgment  to 
which  the  writ  of  error  had  been  granted 
in  full  force.  But  the  appellate  cause  was 
not  abated,  and  could  not  be,  however 
strong  the  reason,  without  the  order  of 
this  court.  This  court,  instead  of  directing 
an  abatement,  proceeded  to  hear  and  decide 
the  cause;  reversed  the  judgment  of  the 
court  below ;  and  gave  a  new  and  complete 
judgment  for  the  plaintiffs.  That  judg- 
ment has  the  same  effect  and  opera- 

84  tion,  ^whether  it  was  right  or  wrong : 
and  if  it  could  even  be  regarded  as  a 

mere  mandate  to  the  court  below  to  proceed 
to  final  judgment  between  the  proper  par- 
ties, the  result  would  not  be  different ;  for 
the  circuit  court  has  proceeded  to  iinal  judg- 
ment, in  conformity,  as  it  conceived,  to 
such  mandate;  and  if  not  between  the 
proper  parties,  that  is  error  for  which  the 
judgment  can  only  be  impeached  by  writ  of 
error.  If  neither  the  judgment  of  this  court 
for  the  plaintiffs,  nor  that  of  the  circuit 
court  in  conformity  therewith,  is  to  be  re- 
garded as  the  final  judgment,  I  am  utterly 
at  a  loss  to  understand  what  is  the  present 
condition  of  the  cause ;  and  if  either  be  the 
final  judgment,  what,  authority  or  control 
can  now  be  exercised  over  it  by  the  circuit 
court. 

But  I  cannot  doubt  that  the  course  of 
this  court  in  declining  or  omitting  to  abate 
the  writ  of  error,  and  proceeding,  after  re- 
versing the  judgment  for  the  defendants, 
to  final  judgment  for  the  plaintiffs,  was 
perfectly  correct ;  nor  can  I  conceive  how 
it  can  be  regarded  otherwise,  without 
repudiating  the  principles  recognised  in 
the  case  of  The  Bank  of  Alexandria  v. 
Patton  Ac.  above  cited.  In  that  case  a  bill 
in  equity  was  iiled  by  the  bank,  to  set 
aside  a  voluntary  conveyance  made  by  its 
debtor,  and  subject  the  property  conveyed 
to  the  satisfaction  of  its  demand.  The 
chancellor,  upon  a  hearing  of  the  merits, 
dismissed  the  bill  of  the  plaintiffs,  who 
appealed  to  this  court.  Pending  the  ap- 
peal, the  charter  of  the  bank  expired,  and 
the  appellees  moved  the  court,  on  that 
ground,  to  abate  the  appeal.  But  it  being 
conceded  that  the  bank,  pending  the  origi- 
nal suit,  and  before  the  expiration  of  the 
charter,  had  made  an  assignment  of  its 
claim,  this  court  refused  to  abate  the  ap- 
peal, and  proceeded  to  hear  and  decide  the 
cause.  The  decree  of  the  chancellor  was 
affirmed ;  but  if  it  had  been  reversed,  then 
this  court,  in  its  discretion,  would  have 
given    the    proper     relief    upon    the 

85  merits,  or  ^settled  the  principles  of 
the  cause,  and  remanded  it  for  fur- 
ther proceedings  in  the  court  below.  The 
reasons  for  the  decision  will  be  found  stated 
in  the  opinion  of  judge  Stanard,  in  which 
a  majority  of  the  other  judges  concurred. 
It  was  by  that  opinion  held,  that  in  Vir- 
ginia a  writ  of  error  or  appeal  in  no  case 
abates  by  the  death  of  either  party,  where 
the  cause  is  capable  of    being   revived  for 


or  against  his  representatives ;  that  the  es- 
tablished rule  in  such  cases  requires  the 
revival  of  the  appellate  cause  by  scire 
facias;  that  where,  upon  the  extinction  of 
one  of  the  parties,  as  of  a  corporation  by 
expiration  of  its  charter,  there  is  no  legal 
representative  or  successor  for  or  against 
whom  the  appellate  cause  can  be  revived, 
the  c6urt  will,  upon  the  principles  and  au- 
thority of  Rider  v.  The  Union  Factory 
above  cited,  abate  the  writ  of  error  or  ap- 
peal, unless  it  appear  that  the  rights  in- 
volved in  the  cause  passed  by  assignment 
to  living  persons  before  the  legal  extinction 
of  the  party  on  the  record,  in  which  case 
the  court,  to  prevent  a  failure  of  justice, 
will  not  abate  the  writ  of  error  or  appeal, 
but  proceed  to  a  hearing,  and  a  judgment 
or  decree,  between  the  parties  on  the  record. 
It  will  be  seen  that  the  present  case  and 
the  one  cited  were,  in  regard  to  the  pre- 
liminary question,  precisely  the  same;  ex- 
cept that  one  was  an  action  at  law,  and  the 
other  a  suit  in  equity.  The  ruling  prin- 
ciple of  both  was  to  remove  a  formal  im- 
?ediment  to  the  administration  of  justice, 
^his  was  to  be  accomplished,  in  the  first 
place,  by  refusing  to  abate  the  appeal,  and 
examining  the  merits  of  the  cause;  and  if 
the  merits  should  be  ascertained  to  be  in 
favour  of  the  appellant,  then  by  proceed- 
ings adapted  *to  the  respective  forums.  The 
plastic  powers  of  a  court  of  equity  allow 
the  introduction  of  the  equitable  claimant 
as  a  party  in  the  cause,  and  suggest  the 
remanding  of  the  suit  to  the  court  below, 
after  settling  its  merits,  to  enable  him  to 
become  the  plaintiff  by  a  supplemental 
86  bill.  The  more  *rigid  rules  of  a  legal 
forum  do  not  permit  this,  and  require 
the  progress  to  final  judgment  and  execu- 
tion in  the  name  of  the  formal  party.  This, 
and  nothing  more  nor  less,  was  the  direct 
and  inevitable  effect  of  not  abating  the 
writ  of  error;  unless,  after  overruling  the 
abatement  of  the  writ  of  error,  and  revers- 
ing the  judgment  of  the  court  below,  this 
court,  in  proceeding  to  give  such  judgment 
as  that  court  ought  to  render,  had  abated 
the  original  action.  This  it  ought  to 
have  done,  if  the  bank  was  to  be  defeated 
by  the  expiration  of  its  charter ;  and  this 
it  might  have  done  upon  the  authority  of 
Hook's  adm'rs  v.  Hancock,  5  Munf.  549. 
There,  in  an  action  of  slander,  this  court 
reversed  the  judgment  rendered  for  the 
plaintiff  in  the  court  below,  for  error  on  the 
trial  of  the  issue ;  and  then  abated  the  orig- 
inal action,  on  the  ground  that  the  defend- 
ant having  died  subsequently,  the  action 
no  longer  survived  against  his  representa- 
tives. But  instead  of  this  course,  which 
was  obvious  if  this  court  intended  to  defeat 
the  recovery,  it  rendered  final  judgment 
for  the  plaintiffs,  to  prevent  the  recovery 
from  being  defeated ;  and  now  the  effort  of 
the  defendants  is  to  abate  that  judgment 
in  effect,  by  preventing  its  execution.  Such 
a  course  imputes  to  this  court  a  mere  mock- 
ery of  justice  and  an  utter  trifling  with 
its  own  authority.  With  judicial  knowledge 
of  the  fact  that  the  charter  of  the  bank  had 
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expired,  it  renders  a  direct,  peremptory 
and  unconditional  judgment  for  the  recov- 
ery of  the  debt,  interest  and  costs ;  foresee- 
ing that  this  exercise  of  its  supreme  power 
was  to  be  disregarded  and  set  at  nought  by 
the  very  court  whose  judgment  it  had  re- 
versed ;  and  thus  deciding,  in  one  and  the 
same  breath,  that  the  recovery  should  not 
and  should  be  defeated,  or  that  its  own 
conscious  error  should  be  corrected  by  the 
summary  and  informal  action  of  the  subor- 
dinate jurisdiction. 

I  will  not  say   that    where   a    party   dies 

pending   an   appeal,  in  a   case   capable   of 

revival,  and  the  cause  notwithstand- 

87  ing  *by  inadvertence   passes  through 
the   appellate   court   without  revival, 

it  may  not  still  be  revived  in  the  court  be- 
low, upon  the  remittitur.  I  believe  the  prac- 
tice in  the  circuit  courts  is  otherwise,  and 
very  properly  so.  But  where  the  suit  is 
incapable  of  revival,  and  the  demise  of  the 
party  appears  to  the  appellate  court  upon 
the  record,  or  is  made  to  appear  by  extrinsic 
evidence,  and  that  court,  without  abating 
the  appeal,  proceeds  to  reverse  the  judg- 
ment, and  then,  instead  of  abating  the 
action^  proceeds  to  a  final  judgment  de 
novo  in  the  cause,  I  consider  it  beyond  the 
power  of  the  court  below  to  impose  the  im- 
practicable condition  of  revival,  or  in  any 
wise  to  defeat  or  obstruct  the  execution  of 
the  judgment.  In  the  present  case  the  ap- 
pellate court,  in  rendering  final  judgment, 
was  not  confined  to  the  consideration  of 
what  judgment  the  court  below  ought  to 
have  rendered  at  the  time  of  the  action  of 
that  court,  independently  of  that  which 
ought  yet  to  be  rendered ;  but  being  bound 
by  its  own  recognized  doctrine  to  consider 
the  question  of  abatement,  had  to  regard 
ail  proper  evidence  on  the  subject,  whether 
furnished  by  the  record,  or  evidence  aliunde. 
And  here  it  was  furnished  by  the  record, 
shewing  upon  its  face  the  expiration  of  the 
charter;  and  no  countervailing  evidence, 
such  as  a  subsequent  enabling  statute,  was 
offered,  as  there  might  have  been ;  for,  as 
was  held  by  the  opinion  delivered  in  The 
Bank  of  Alexandria  v.  Patton  Ac.  such  in- 
cidental questions  are  open  to  enquiry  by 
the  requisite  means.  The  case,  to  my  mind, 
stands  precisely  upon  the  same  footing  as 
if  it  had  never  been  taken  to  the  appellate 
court,  and  judgment  had  been  rendered  for 
the  plaintiffs  by  the  circuit  court  after  the 
expiration  of  the  charter. — I  think  this  plea 
in  abatement  comes  too  late. 

The  view  of   the   subject   thus  presented 
renders  it  unnecessary  to   consider  the  ob- 
jections taken  by  the   appellee's  counsel  to 
the  mode  of  presenting  and  reserving 

88  *the    question    in    the    court    below. 
And    it   surely   cannot    be  necessary, 

upon  the  other  supposed  error  alleged  by 
the  appellants,  to  wit,  that  the  execution 
was  irregular  in  embracing  two  of  the  de- 
fendants who  had  died  before  the  judgment, 
to  say  more,  than  that  it  was  not  the  less 
a  judgment  against  those  defendants,  and 
as  the  execution  con  forms  to  the  judgment, 
it  is  an  objection  which   goes  to  tlie  latter, 


and  not  to  the  former :  and  the  rule  is  per- 
fectly well  settled,  that  the  execution  must 
embrace  all  the  defendants  named  in  the 
judgment,  though  some  of  them  have  died, 
and  the  officer  proceeds  upon  the  execution 
as  if  the  names  of  the  decedents  were  not 
included  therein.     1  Rob.  Pract.  575. 

My  opinion  is  that  there  is  no  error  in 
the  judgment  of  the  circuit  court,  overmi- 
ing  the  motion  to  quash  the  first  execution 
and  the  forthcoming  bond,  and  awarding 
execution  upon  the  bond. 

ALLEN,  J.  The  authorities  bearing  on 
the  questions  presented  by  this  case  have 
been  fully  reviewed  by  judge  Baldwin. 
They  clearly  establish,  that  where  matter 
in  abatement  existed  prior  to  the  suit,  ad- 
vantage must  be  taken  of  it  by  plea  in 
proper  time,  and  that  after  judgment  the 
party  is  estopped,  and  cannot  avail  him- 
self of  it  by  a  writ  of  error :  and  that  where 
such  matter  occurs  pending  the  suit,  if  not 
suggested  or  brought  to  the  notice  of  the 
court  before  judgment,  though  a  writ  of 
error  coram  nobis  in  some  cases  may  be 
prosecuted,  the  judgment  until  reversed 
estops  the  party  from  alleging  the  fact 
And  as  a  consequence  from  these  principles, 
in  all  proceedings  based  upon  the  judgment 
and  tending  to  enforce  it,  the  party  is  con- 
cluded from  availing  himself  of  this  error 
in  the  judgment.  Thus  the  scire  facias  to 
revive  is  a  mere  continuance  of  the  pro- 
ceedings, and  it  is  not  competent  for  the 
heir  or  personal  representative  of  the  orig- 
inal defendant  to  set  up  his  death 
89  before  judgment,  in  *order  to  defeat 
the  plaintiff.  The  judgment  unre- 
versed has  established  the  fact  to  be  other- 
wise. And  hence  the  well  settled  rule,  that 
the  defendant  cannot  plead  any  matter  to 
the  scire  facias  on  a  judgment,  which  he 
might  have  pleaded  to  the  original  action, 
or  which  existed  prior  to  the  judgment 
So  in  a  scire  facias  upon  a  recognizance  of 
bail,  the  bail  cannot  require  evidence  of 
that  which  was  necessary  to  entitle  the 
plaintiff  to  recover  in  the  original  action, 
because  the  scire  facias  is  a  continuance  of 
the  proceedings.  That  is  the  amount  of 
the  decision  in  Henriques  v.  The  Dutch 
West  India  Co. ,  2  Ld.  Raym.  1532.  It  was 
a  proceeding  on  the  recognizance  of  bail, 
and  the  plaintiffs  were  not  required  to 
produce  proof  of  their  incorporation;  but 
the  reporter  says  he  was  informed  by  lord 
King,  before  whom  the  original  action  was 
tried,  that  on  the  trial  of  that  case  the  proof 
was  required.  So  with  regard  to  alienage 
and  coverture,  the  disability  is  personal; 
but  judgment  having  passed,  the  defendant 
is  concluded ;  and  the  parties  continuing  to 
exist,  the  execution  follows  the  judgment 
These  principles,  however,  respect  the 
validity  and  effect  of  the  judgment,  in  a 
proceeding  to  enforce  it,  and  based  upon 
it:  but  their  application  to  the  question 
now  under  consideration  is  not  so  distinctly 
perceived.  That  respects  the  regularity  of 
the  process.  If  the  state  of  facts  existing 
at  the  time  the  process  issued   be  such  as 
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to  render  it  unlawful,  the  process  is  ▼old. 
And  this  irregularity  may  frequently  ap- 
pear by  extrinsic  circumstances.  As  where 
tbe  execution  issues  against  a  defendant 
who  is  dead,  the  death  does  not  appear  on 
the  face  of  the  writ,  but  appears  by  evi- 
dence aliunde.  Woodcock  v.  Bennet,  1 
Covren  739, 

It  is  argued,  that  to  impeach  the  regu- 
larity of  the  execution,  in  a  case  like  this, 
ia  to  impeach  the  judgment  for  the  purpose 
of  execution ;  and  that  as  there  can  be  no 
revival,  if  it  be  not  good  for  that  purpose, 
it  is  good  for  nothing   in  the   cause. 

90  This  might  be  conceded,  *and  yet  not 
affect  the  question.  If  by  the  com- 
mon law  the  debts  of  a  corporation,  either 
to  or  from  it,  are  extinguished  by  its  disso- 
lution, (as  laid  down  in  Rider  v.  The  Union 
Factory,  7  I^eigh  156,)  the  fact  that  the  debt 
is  due  by  judgment  cannot  operate  to  save 
it.  And  if,  by  a  renewal  of  its  charter,  it 
is  restored  to  all  its  rights  and  liable  for  all 
its  obligations,  (2  Kyd  on  Corporations 
516,)  it  may,  when  so  renewed,  revive  and 
obtain  the  benefit  of  the  judgment.  If  the 
personalty  of  an  expired  corporation  goes  to 
tbe  commonwealth,  or  if  there  has  been  a 
valid  assignment  t>efore  the  dissolution,  in 
either  case  the  judgment  may  be  enforced, 
if  not  at  law,  by  a  proceeding  in  equity. 
And  by  whatever  mode  enforced,  the  judg- 
ment establishes  conclusively  the  validity 
of  the  debt  and  the  right  of  the  party  to  re- 
cover, at  the  time  of  its  rendition.  With 
as  much  force  it  might  be  argued,  that  as 
at  common  law,  and  before  a  scire  facias 
was  given  to  revive  after  the  year  and 
day,  there  could  be  no  revival,  the  judg- 
ment was  of  no  validity.  And  yet  in  such 
case  the  judgment,  in  an  action  of  debt 
upon  it,  cannot  be  assailed  for  any  matter 
which  might  have  been  pleaded  to  the  orig- 
inal action. 

At  common  law,  the  death  of  a  sole  plain- 
tiff or  defendant  abated  the  suit.  2  Tidd's 
Pract.  1168.  The  statute  of  17  Car.  2,  ch. 
8,  provided  that  the  death  of  either  party 
between  verdict  and  judgment  should  not 
be  alleged  for  error.  Under  this  statute, 
jadgment  is  entered  for  or  against  the  party 
as  Uiough  he  were  alive.  Weston  v.  James, 
1  &ilk.  42.  But  there  must  be  a  scire  facias 
to  revive  it  before  execution.  Earl  v. 
Brown,  1  Wilson  302.  In  the  case  just  cited, 
the  plaintiff  died  after  verdict  and  before 
judgment:  judgment  was  entered  and  ex- 
ecution taken  out,  without  any  scire  facias 
sued  out  by  the  plaintiff's  representative: 
and  the  whole  court  held,  that  though  by 
the  17  Car.  2,  ch.  8,  the  judgment  was 
regularly     entered,    yet    the    fi.    fa. 

91  issued  ^irregularly,    for  there   ought 
to  have  been   a  scire  facias.     That  is 

a  much  stronger  case  than  the  one  under 
consideration ;  for  the  death  of  the  plaintiff 
(a  natural  person)  does  not  extinguish  the 
debt.  But  the  scire  facias  in  that  case  is 
supposed  to  be  rendered  necessary  by  the 
statute  of  17  Car.  2,  because  the  judgment 
is  general  for  or  against  the  party  as  if  he 
were  living  at  the  time  it  was  entered, 
and  the  scire  facias  must   follow   the  judg- 


ment, and  recite  it  as  if  it  had  been  entered 
in  his  lifetime.  If,  before  the  statute,  a 
judgment  were  entered  against  or  for  a  dead 
man,  the  same  result  would  follow  the 
judgment,  until  reversed,  would  be  evi- 
dence that  the  party  was  living ;  the  scire 
facias  would  so  recite  it ;  and  the  defend- 
ant would  be  estopped  on  the  scire  facias 
from  shewing  the  contrary.  That  being 
the  case,  in  what  sense  can  it  be  contended 
that  the  statute  rendered  the  scire  facias 
necessary?  Where  it  authorises  a  judg- 
ment to  be  entered  as  though  the  party  were 
living,  the  same  effect  should  be  given  to 
it  as  where  the  judgment  was  so  entered 
erroneously.  And  if  in  the  latter  case  an 
execution  might  have  been  taken  out  in  the 
name  of  the  parties  on  the  record,  a  for- 
tiori would  such  an  execution  have  been 
regrnlar  where  the  judgment  itself  was 
legalized.  The  scire  facias  could  only  have 
been  rendered  necessary,  because  the  com- 
mon law  required  it,  and  the  statute,  whilst 
curing  the  error  in  the  judgment,  left  the 
parties  to  their  common  law  remedies  to 
enforce  it.  And  the  case  referred  to  is  a 
decisive  authority,  that,  by  the  common 
law,  the  judgment  must  be  revived  in  the 
name  of  the  proper  representative.  No 
case  has  been  adduced  establishing  a  con- 
trary position.  But  we  have  cases  without 
number,  deciding  that  if  the  plaintiff  dies 
after  judgment,  there  cannot  be  execution 
before  a  scire  facias  in  the  name  of  the 
representative.  Com.  Dig.  title  Pleader,  3 
L  1 ;  1  Rolle's  Abr.  900,  pi.   15,  20.     But  if 

the  plaintiff  dies  after  execution,  in 
92        that   case  the  sheriff  *may  go  on  and 

levy  the  money,  and  if  there  be  no 
executor  or  administrator,  the  money  is  to 
be  brought  into  court.  Thoroughgood's 
case,  Noy's  Rep.  73.  As  between  the  par- 
ties, the  execution  has  relation  to  its  teste, 
(Tidd's  Pract.  915,)  and  if  tested  before 
the  party's  death,  is  regular,  though  issued 
afterwards.  Cro.  Car.  459.  But  if  tested 
after  the  plaintiff's  death,  it  is  irregular. 
Heapy  v.  Parris,  6  T.  R.  368.  How  would 
this  question  so  frequently  have  arisen,  if, 
by  the  common  law,  execution  might  be 
sued  out  by  or  against  a  party  where  the 
death  occurred  before  judgment?  There 
could  t)e  no  good  reason  for  a  distinction, 
whether  the  party  died  before  or  after  the 
judgment,  so  far  as  the  regularity  of  the 
process  was  involved.  The  rule  which  has 
always  prevailed  is  laid  down  in  Pennoir 
V.  Brace,  1  Salk.  319,  that  where  a  new 
person  is  to  be  better  or  worse  by  the  ex- 
ecution, there  must  be  a  scire  facias,  be- 
cause he  is  a  stranger,  to  make  him  a  party 
to  the  judgment ;  as  in  the  case  of  an  ex- 
ecutor or  administrator.  And  hence  the 
necessity  of  a  scire  facias  in  all  cases  of 
death  before  execution.  Here  the  corpora- 
tion is  extinct:  that  it  cannot  have  benefit 
by  the  execution  ia  evident:  and  whoever 
is  to  be  the  better  for  it,  should  in  some 
form  be  brought  into  the  case.  If  the 
forms  of  proceeding  at  law  interpose  diffi- 
culties, the  party  may  have  redress  in 
equity. 

If   then    there   is   no   authority  for   the 
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position  assumed,  that  in  case  of  death  be- 
fore the  judgment,  a  scire  facias  was  not 
essential,  and  execution  might  be  sued  out 
in  the  names  of  the  parties  on  the  record ; 
but  on  the  contiary  the  common  law  did, 
whenever  there  was  such  change  of  parties, 
require  a  scire  facias;  the  whole  argument 
derived  from  the  doctrine  of  estoppel  and 
the  adjudication  of  the  fact,  falls  to  the 
ground.  The  estoppel  applies  only  where 
the  attempt  is  made  to  impeach  the  validity 
of  the  judgment  for  that  cause.  In  such 
case   the   party  is   precluded    by   the 

93  judgment    from    ^^denying    the    fact. 
And  that  is  the  effect  of  the  decision 

in  Comberbach'sRep.  446.  The  proceeding 
there  was  to  reverse  the  judgment  by  writ 
of  error  coram  vobia.  The' plaintiff  having 
died  before  action  brought,  the  defendant, 
by  pleading  to  the  action,  waived  the  ob- 
jection and  admitted  him  to  be  alive.  If 
therefore  the  plea  to  the  assignment  of 
error  had  simply  averred  that  the  plaintiff 
in  the  original  action  was  alive  at  the  time 
the  action  was  brought,  and  relied  upon 
the  record,  the  plaintiff  in  error  would  have 
been  estopped.  But  even  that  case  proves 
that  the  technical  estoppel  must  be  pleaded 
in  such  way  as  to  preclude  the  party  from 
shewing  the  contrary.  The  defendant  in 
error  averred  by  his  plea  the  continued  ex- 
istence of  the  party  to  the  time  of  the  judg- 
ment; and  this  let  the  plaintiff  in  error 
loose  from  the  estoppel.  He  was  permitted 
to  shew  by  evidence  that  the  party  was 
dead  at  a  time  when,  by  the  record,  he 
was  deemed  to  be  alive ;  and  by  so  doing, 
to  avoid  the  judgment.  But  in  a  case  where 
the  judgment  is  not  impeached ;  where  the 
motion  raises  merely  the  question  whether 
the  process  is  irregular  in  itself  or  in  the 
mode  of  issuing  it,  (a  question  to  be  de- 
termined with  reference  to  the  state  of 
facts  existing  at  the  time  the  process 
issued,)  it  would  be  carrying  the  doctrine 
of  estoppel,  and  the  intendment  of  an  ad- 
judication, to  a  great  length,  if  the  de- 
fendant is  to  be  precluded  from  shewing 
that  at  that  instant  of  time  no  party  was 
in  existence  capable  of  suing  out  process, 
because  such  existing  disability  is  a  conse- 
quence of  another  fact,  which  occurred  be- 
fore final  judgment. 

The  case  of  The  Bank  of  Alexandria  v. 
Patton  &c. ,  1  Rob.  499,  is  supposed  to  have 
some  bearing  on  this  question.  In  that 
decision  I  concurred,  for  the  reasons  as- 
signed in  the  opinion  delivered,  and  also 
because  I  felt  satisfied  that  in  this  court 
there  was  no  necessity  for  a  revivor  in  any 
case;  that  though  it  might  be  convenient, 
when  a  death  occurred,  to  apprize  the 

94  parties  *intere8ted   of    the    pendency 
of  an   appeal,    there   was  no  absolute 

necessity  for  it,  and  it  was  the  duty  of  this 
court,  whenever  justice  required  it,  to  de- 
termine the  questions  appearing  on  the 
record,  and  leave  the  parties  to  proceed 
thereafter  as  their  interests  might  require 
and  the  law  permit.  The  court  held  in 
that  case,  that  before  the  act  of  1806,  ap- 
peals and  writs  of   error   did   not  abate  by 


the  death  of  either  party,  but  his  repre- 
sentative or  the  other  party  might  revive  by 
scire  facias ;  and  that  even  this  practice  did 
not  require  such  revivor  at  the  time  of  the 
judgment  or  decree  of  this  court,  .if  the  death 
had  occurred  subsequent  to  the  argument. 
The  difficulty  of  proceeding  in  error  unless 
there  were  existing  parties,  legal  or  natu- 
ral, at  the  time  of  the  hearing  and  judg- 
ment, was  therefore  not  insuperable. 
When,  as  in  that  case,  there  was  a*  sugges- 
tion that  rights  might  be  compromitted 
unless  the  decree,  if  erroneous,  were  re- 
moved out  of  the  way,  it  was  competent  for 
the  court  to  act  on  the  decree  in  the  name 
of  the  parties  on  the  record.  The  power 
was  considered  essential  to  prevent  injus- 
tice :  and  the  case  was  put,  of  a  decree  or 
judgment  of  the  court  below  in  favour  of 
the  corporation  against  the  appellant,  and 
a  subsequent  dissolution  of  the  corporation; 
when,  if  the  appeal  must  necessarily  be 
abated,  the  recovery  would  be  left  in  force, 
and  the  appellant  liable  to  be  charged  with 
it  at  the  suit  of  an  assignee.  The  court  in 
the  present  case,  in  rendering  judgment  on 
the  special  verdict,  decided  upon  the  facts 
as  there  presented,  and  with  reference  to 
the  time  when  presented.  The  correctness 
of  the  judgment  of  the  inferior  court  was 
the  matter  for  consideration :  and  on  the 
facts  as  presented  to  that  court,  and  passed 
upon  by  it,  no  impediment  to  a  final  judg- 
ment existed.  The  corporation  was  then 
in  being,  and  entitled  to  recover.  And  this 
court,  by  its  reversal,  and  the  entry  of  snch 
judgment  as  that  court  should  have  given, 

adjudicated  that  fact  and  nothing 
95        *more.     Had    the   dissolution    of  the 

corporation  been  suggested  here,  and 
rights  might  have  been  compromitted  on 
one  side  or  the  other  by  abating  the  appeal, 
this  court,  under  the  authority  of  The  Bank 
of  Alexandria  v.  Patton  &c.  would  have 
refused  to  abate,  and  proceeded  to  render 
the  judgment  it  did.  It  passed  no  judg- 
ment upon  matters  which  supervened  after 
the  special  verdict,  and  the  judgment  on  it 
by  the  court  below.  Its  action  was  confined 
to  the  correction  of  the  error  in  that  judg- 
ment, as  of  the  time  it  was  pronounced, 
without  considering  or  deciding  what  would 
be  the  effect  of  any  subsequent  events  upon 
the  rights  of  the  parties.  The  charter 
might  have  been  renewed  after  the  appeal; 
but  this  would  be  matter  extrinsic  to  the 
record.  In  such  case  the  appeal  ought  not 
to  be  abated.  But  if  the  rights  of  the  par- 
ties are  to  be  considered  as  determined  as 
of  the  time  of  pronouncing  the  judgment 
in  the  appellate  court,  the  court  must,  by 
abating  the  appeal,  decide  that  the  corpo- 
ration has  expired,  or,  if  it  notices  the  ex- 
trinsic evidence,  the  judgment  would  be 
rendered  iiot  upon  the  record  as  it  came 
from  the  court  below,  but  upon  that  in  con- 
nexion with  matter  for  the  first  time  ex- 
hibited in  this  court. 

The  argument  pressed  upon  us  as  to  the 
merits  of  the  case,  and  the  inconvenience, 
is  not  entitled  to  much  weight  if  the  law  is 
obligatory.     But  in    truth,  where  is  the  in- 
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convenience  or  hardship  complained  of? 
If  the  corporation  had  expired  by  efflax  of 
time  after  judgment,  I  presume  there  could 
be  no  pretence  that  an  execution  could  issue 
in  its  name ;  for  in  that  case,  this  technical 
doctrine  of  estoppel  would  not  apply.  There 
would  be  no  judgment  determining,  against 
the  fact,  that  that  was  existing  which  had 
ceased  to  exist.  Yet  in  such  case  the  judg- 
ment would  remain,  as  in  this,  entitled  to 
all  the  respect  of  a  judgment,  whenever  en- 
forced in  a  proper  way  by  the  party  entitled 
to  enforce  it.     But  on  the  other  hand, 

96  serious   incohvenience,    if  *not  gross 
injustice,  might  and  probably  would 

flow  from  establishing  the  principle  con- 
tended for.  Is  any  man  who  can  succeed 
in  inducing  the  cleilc  to  issue  an  execution 
on  a  judgment  standing  in  the  name  of  an 
expired  corporation,  to  be  permitted  to  en- 
iiocct  payment?  If  the  sheriff  collects  the 
money,  to  whom  is  he  to  pay  it?  It  is  sug- 
gested, that  there  is  an  assignee:  but  how 
it  his  right  to  be  determined  on  an  ex 
parte  proceeding,  without  notice  to  any 
party  interested  in  controverting  his  claim 
if  erroneous?  The  debtor  has  an  interest 
in  seeing  that  the  money  he  owes  is  paid 
into  the  proper  hand.  By  requiring  the 
party  (whoever  he  may  be)  claiming  to  be 
entitled  to  the  benefit  of  the  judgment,  to 
enforce  it  in  the  proper  mode,  the  injustice 
which  may  be  committed  by  permitting 
execution  to  issue  in  the  name  of  the  ex- 
tinct corporation,  is  guarded  against,  and 
the  rights  of  all  secured. 

It  seems  to  me  that  the  court  should  have 
overruled  the  motion  for  a  judgment  on  the 
forthcoming  bond,  and  quashed  the  execu- 
tion. 

STANARD,  J.     It  is  not  questioned  that 
if  a  corporation  becomes  extinct  by  the  ex- 
piration of  the   term   of    its   corporate    ex- 
istence, pending  a  suit  at  law  for  a  corporate 
demand,    and   that   fact    be   brought 

97  regularly*  under  *the  judicial  cogni- 
sance of  the  court  in  which  the  suit  is 

pending,  the  action  must  terminate.  It  is 
equally  free  from  doubt,  that  if,  after  judg- 
ment in  favour  of  a  corporation,  the  corpo- 
ration becomes  extinct  by  the  expiration  of 
the  term  of  existence  granted  by  the  charter 
of  incorporation,  no  execution  on  such  judg- 
ment can  regularly  be  sued  out  in  the  name 
of  the  corporation,  and  if  one  be  issued, 
it  is  liable  to  quashed,  on  shewing  the  fact 


•Note  by  the  reporter.  The  case  of  Aenew  v.  The 
Bank  of  Oeltysburfif,  2  Harr.  &  OIU  478,  shews  the 
necessity  of  brln^inff  the  fact  before  the  court  In  a 
reimlar  way.  This  was  an  action  of  assumpsit 
broufflit  the  SOlh  of  July  1824  by  the  bank  acralnst 
Afnew.  and  the  plea  was  the  general  Issue.  At  the 
trial  on  the  15th  of  February  1826,  the  plaintiffs,  to 
shew  that  when  the  suit  was  commenced  tbey  had  a 
right  to  sne.  srave  In  evidence  letters  patent  wbereby 
it  appeared  that  at  the  time  the  suit  was  brousrht 
tbey  were  an  ezlstinff  corporation.  But  the  same 
letters  patent  sbewed  that  the  charter  was  limited 
to  the  first  day  of  April  182S,  and  so  bad  expired  be- 
tween the  time  of  brlnglnsr  the  suit  and  the  time  of 


of  the  extinction  of  the  corporation  before 
the  emanation  of  the  execution.  On  the 
other  hand,  I  do  not  question  that  if  an 
original  judgment  be  rendered  in  favour  of 
a  corporation,  as  it  could  not  regularly  be 
rendered  unless  the  existence  of  the  corpo- 
ration continued,  the  necessary  intendment 
from  the  rendition  of  it  is,  that  the  then 
continued  existence  of  the  corporation  was 
either  proved  or  admitted ;  and  if  execution 
be  sued  on  the  judgment,  the  defendant, 
being  by  this  intendment  estopped  to  deny 
the  existence  at  the  time  of  the  judgment, 
would  not,  on  a  motion  to  quash  the  execu- 
tion, be  admitted  to  controvert  this  intend- 
ment, and  proof  on  such  motion  of  the 
ex'tinction  of  the  corporation  before  judg- 
ment would  he  inadmissible  or  unavailing. 

Assuming  the  foregoing  propositions  as 
unquestioned  or  unquestionable,  the  enquiry 
is,  by  which  of  them  should  the  case  in 
judgment  be  ruled?  The  case  that  the  rec- 
ord presents  is  that  of  a  corporation  plain- 
tiff existing  at  the  time  of  the  original 
judgment  in  the  court  below,  and  at  that 
time,  according  to  the  judgment  of  the 
court  of  appeals,  entitled  to  judg- 
96  ment  against  the  ^defendants,  but 
whose  charter  expired  pending  the 
proceedings  and  before  the  final  judgment 
in  error:  and  this  expiration  of  its  corpo- 
rate existence  is  the  matter  alleged  for 
quashing  the  execution  which  issued  on 
that  judgment.  If  the  expiration ,  of  the 
charter  of  incorporation  pending  the  pro- 
ceedings in  error,  and  the  subsequent  judg- 
ment in  error  notwithstanding  that 
expiration,  be  properly  assimilated  to  an 
original  judgment  after  the  expiration  of 
the  charter,  then,  according  to  the  second 
assumed  proposition,  the  judgment  pre- 
cludes the  enquiry  into  the  existence  of  the 
corporation  at  the  time  of  its  rendition; 
and  therefore  forbids  or  nullifies  the  proof 
of  the  nonexistence  of  the  corporation  at  the 
time  of  the  judgment  in  error,  and  conse- 
quently at  any  antecedent  time.  The  ma- 
terial question  then  is,  can  this  assimilation 
be  properly  made? 

The  principle  which  the  second  proposi- 
tion rests  is,  that  the  expiration  of  the 
charter  before  original  judgment  was  a  fact 
on  which  the  defendant  might  have  pro- 
tected himself  from  the  judgment,  and  if 
properly  brought  to  the  judicial  cognizance 
of  the  court,  would  have  denied  to  the  court 
judicial    capacity    not   only    to  render  the 

trial.  The  defendant  prayed  the  court  to  Instruct 
the  Jury  that  from  the  evidence  the  plaintiffs  were 
not  entitled  to  recover.  This  instruction  the  court 
refused  to  give;  and  verdict  and  judfirment  beinff 
rendered  aflrainst  the  defendant,  be  appealed.  Tbe 
court  of  appeals  of  Maryland  was  of  opinion  that 
the  defendant  could  not,  under  tbe  fireneral  issue, 
have  grlven  in  evidence  the  dissolution  of  tbe  char- 
ter subsequent  to  tbe  institution  of  tbe  suit:  and 
this  belnff  so,  that  be  could  not  be  allowed  to  avail 
himself  of  tbe  fact  to  nonsuit  tbe  plaintiffs,  merely 
because  it  appeared  in  the  letters  patent  which  the 
plaintiffs  were  compelled  to  adduce.  The  court 
therefore  affirmed  tbe  judfirment 
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judgment,  but  to  proceed  in  the  cause;  and 
the    legal    intendment    ia,    that  the  fact  of 
the  continued   existence  of   the  corporation 
was  conceded  or  proved.     Is   such   the  pre- 
dicament of   the    case   in    error?    Does  the 
judgment  in  error  necessarily  import   that 
the  parties  are  existing  at  the   time  of   its 
rendition,    so    as    to   create   an  estoppel  to 
the  denial  of  that  fact,    in    proceedings    in 
execution  of  the  judgment?    This   enquiry 
must  be  answered  in  the  negative.     It  has 
been    the    constant    practice   of  this  court, 
where  natural  persons  are  the  litigant  par- 
ties, to  proceed  to  judgment  as  though  such 
persons    were    living,    if  the  death   occurs 
between  the  argument  of  the   case   and  the 
judgment,  though  the  judgment  be  rendered 
months  or  even  years  after  the  death :  and 
on  the    return    of   such    a   judgment 
99        *to    the   court   below,   it  could  hardly 
be  contended  that  the  successful  party 
could  proceed  to  have   it   executed    without 
process  of  revivor  in   the  court  below.     In 
the  case   of  a   corporation  whose  existence 
may  have    terminated    pending    appeal   or 
writ    of   error,    and    to   which   there  is  no 
legal  succession  nor  can  be    a   legal    repre- 
sentative,   but   whose    rights,    at   least  in 
equity,  may  have  passed   to   others    by  as- 
signment   for   value   during   its  existence, 
the  appellate  proceedings  are  continued  to 
judgment   or  decree  in  the  appellate  court, 
irrespective  of  the  fact  that  the  corporate 
existence  has   terminated.     Such    was  the 
decision  of  this  court   in   the   case   of  The 
Bank    of   Alexandria    v.    Patton    &c.     Ac- 
cording   to   that  decision,  had  the  attempt 
been  made,  when  this  case  was  in  the  court 
of  appeals,    to   arrest  further  proceedings 
in   error,    and    thereby   intercept  the  judg- 
ment that  was  rendered,  on  the  ground  that 
the  charter  of  the  corporation  had  expired, 
it    would    have    been   fruitless.     The  court 
would,     notwithstanding     such    objection, 
have  proceeded    to   a   decision,    and   would 
have  rendered  such  judgment  as   the   court 
below  ought  to  have  rendered.     As  the   ex- 
piration   of   the    charter    would   not    have 
pi'evAAted  the  rendition   of   the  judgment, 
there  cannot  he  a  legal  intendment  of   the 
then  continued  existence  of  the  corporation 
from  the  rendition  of  the  judgment,    as    in 
the    case    of   an    original    judgment.     The 
judgment  in  error,  in   respect  to  this  ques- 
tion, has  rela'tion  to  the   time  of   the  judg- 
ment of  the  court  below,  being  the  judgment 
that  ought  to  have  been  rendered    by  that 
court;  and  execution  on    that  judgment,  if 
sued   out  in  the   name  of  a  party  who  may 
have  ceased  to  exist  pending   the  appeal  or 
writ  of  error,  is  as  liable   to  be  objected  to 
on  that  ground,  as  it  would  be  if  the  judg- 
ment on  which  it  issued  had  been  rendered 
by  the  court  below  when    its  original  judg- 
ment  was    rendered.      There    can    be    no 
estoppel  to  the  allegation   and   proof  of  the 

expiration  of  the  charter  and  extinc- 
100      tion    of    the    ^^corporation,    resulting 

from  a  judgment  which,  so  far  from 
implying  either  concession  or  proof  of  its 
existence  at  the  time  of  its  actual  rendi- 
tion,   would    have    been    rendered    though 


there   had   been    the   allegation   and 
that  at  that  time  its  existence   had  t< 
nated. 

The  evidence  that   was   offered   to  shet 
that  the  corporation  had  ceased  to  exist 
the  time  the  execution   issued  in  its  nanu 
was,  I    think,    prima    facie  proof  thereoi 
and,    uncontrolled    by   other   proof, 
tained  that  fact :  and  that  being  ascertains 
it  established   that  the  execution  on  whi( 
the  forthcoming  bond   was  taken  issued 
regularly,    and    the   court   ought   to   ha^ 
overruled  the  motion  for  award  of  execntic 
on    the    forthcoming    bond,    and   to   hai 
sustained  the  motion  to  quash   that  execi 
tion   and    the   bond    taken   under  it.    Thi 
would  have  left  the   judgment   rendered  b] 
this  court  to  the  fate  to  which   the  extim 
tion    of    the    corporation   consigned  it 
any    party,    by    virtue   of  a  transfer 
the  corporation   during  its  existence, 
beneficially   entitled  to  the   avails  of  ti 
judgment   or    the    subject    involved  in 
controversy,    though    that  party  could  m. 
have  a   legal   remedy    by   suing  out  execB« 
tion  in  the  name  of  a  nonentity,  an  expii 
corporation,  I  do  not  doubt  that  his  eqiiiti« 
ble  title  would  be   protected  by  a   court  of 
equity,  and  his  claim  to  the   avails  of 
judgment   enforced    in   that  fomm  agaii 
the  party  chargeable. 

BROOKE,  J.  I  think  the  case  of  Ri^ 
V.  The  Union  f^actory,  7  I^igh  154,  ongtal 
to  govern  this  case,  as  I  thought  it  ongfal 
to  have  governed  the  case  of  The  Bank  ol 
Alexandria  v.  Patton  Skc,  1  Rob.  499. 
differed  from  the  rest  of  the  court  in  till 
last  mentioned  case,  because  I  could  ii< 
see  that  an  ex  parte  exhibition  of  a  deed  of 
assignment  by  the  bank  before  the  expira^ 
tion  of  its   charter,  (not  to  be  found  in 

record,  and  not  noticed   in  the  pU 
101      ings)   could  be  made   the  ground 

decision    in    this  court.     The  chs 
of  the  bank  having  expired,  the  asstgnmenl 
could  not  be  contested  here  by  that  instita« 
tion,    nor  by   the  defendants,  who  had  no] 
notice   of   it   in  the  record.     Had  the  bilKj 
been  in  the  name  of  the  assignees  instead 
of  the  bank,  that  might  have  been  a  grooi 
for  relief  though  the  charter  had  expired.; 
In  the  present  case,    I  cannot  distinf 
between  the  expiration  of   the  charter 
the  state  bank  of  North  Carolina  after  tl 
judgment   of   his  court,  and  before  it. 
the  former  event,   there  could  be  no  donbtj 
that   the   motion   on  the  forthcoming  boodj 
would  be  overruled,   and  the  execution  aodj 
bond  quashed.     Nor  can  I  understand  faov 
the  supposed  estoppel  of  the  judgment  is  to 
be   availed   of.     It    is  said  by  the  court  in 
Rider  v.    The   Union    Factory,    before  re- 
ferred   to,    that   upon   the  expiration  of  its 
charter,    a   corporation     can    neither   hold 
property,   nor   be  responsible  for  any  of  its 
acts   in   the    corporate  character.    It  is  a 
nonentity.     As  such,    it   can   neither  plead 
nor    be    impleaded.     How    then    could  thej 
bank  in  the  present  case  avail  itself  of  the 
estoppel  of  the  judgment?    Where  a  oatunl 
person,    party   to   a   suit,    baa  died  before 
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jndg-ment,  his  representative,  in  a  case  like 
the  one  before  tis,  might  insist  on  the  es- 
toppel of  the  judgment :  and  all  the  cases 
that  have  t>een  cited  are  of  that  character. 
I  believe  no  case  can  be  found,  in  which 
the  court  has  applied  the  estoppel  of  a  judg- 
ment so  as  to  enforce  the  judgment,  on 
behalf  of  a  dead  party  having  no  repre- 
sentative t)efore  the  court,  against  the  de- 
fendant. In  any  view  of  the  case,  I  think 
the  motion  on  the  forthcoming  bond  ought 
to  have  been  abated,  and  the  execution  and 
bond  quashed ;  but  without  costs. 

Judgment    reversed,    and   execution   and 
forthcoming  bond  quashed. 


102      ^^Burnley's  Representatives   v.    Duke 

and   Others. 

May,  1843.  Ricbmond. 

(Absent  Cabell.  P.,  and  Stanabd,*  J.) 

Legatees— Orants  off  AdBUlnUtratton— Validity— Psy- 
mttat*  by  Repreaentatlves  of  Deceased  Admlolstrator 
to  Swcceedlng  Admlntatrator— When  Oood  against 
Legateea— LlaMllty  to  Legatees  of  5HCceedlng  Ad* 
■lalstrator  and  tils  Sureties. t— Pending  a  snit  in 
chancery  by  legatees  against  an  executor  to 
recover  their  legacies,  the  executor  died.  Process 
was  awarded  to  revive  the  suit  against  his  admin- 
istrator: and  the  administrator  dying,  process 
was  issued  and  an  order  entered  to  revive  the 

*He  had  been  counsel  for  the  appellants. 

tJnrisdIctlon— County  Courts— Grants  of  Admlnls- 
tratioa.— It  is  well  settled,  that  the  county  court  is  a 
court  of  general  Jurisdiction  in  regard  to  probates 
and  the  grant  of  administrations;  that  it  has  Juris- 
diction in  regard  to  the  whole  subject-matter;  and 
that  though  it  may  err  in  taking  Jurisdiction  of  a 
particular  case,  yet  the  order  is  generally  not  void, 
but  only  voidable  on  citation  or  appeal,  and  cannot 
be  questioned  in  any  collateral  proceeding.  Fisher 
V.  Bassett,  9  Leigh  119;  Burnley  v.  Duke,  2  Sob.  102: 
SchulU  V.  Schults,  10  Oratt  866:  Cox  v.  Thomas.  0 
GratL  S28:  Hutcheson  v.  Priddy,  12  Qratt  86:  An- 
drews V.  Avory,  14  Gratt  229. 

The  principal  case  is  cited  on  this  point  in  Schultz 
▼.  Schultz,  10  Qratt  870,  880,  882;  Hutcheson  v. 
Prlddy.  12  Qratt  90:  Andrews  v.  Avory,  14  Qratt  286; 
Ofbson  V.  Beckham,  16  Qratt  826:  Smith  v.  Henning, 
10  W.  Va.  617. 

See  foot-note  to  Andrews  v.  Avory,  14  Qratt  229. 

In  Fisher  v.  Bassett  9  Leigh  119,  it  is  decided  that 
a  grant  of  administration  by  the  court  of  a  county 
or  corporation  that  was  not  authorized  to  grant  it 
according  to  the  provisions  of  the  statute  (the  de- 
cedent in  that  case  having  been  a  foreigner,  and 
having  died  abroad,  and  who  had  no  residence  in 
the  corporation  by  the  court  of  which  the  adminis- 
tration was  granted,  and  no  estate  of  any  kind 
there),  is  not  void,  but  voidable  only:  And  it  was 
accordingly  held  in  that  case  that  acts  of  and  deal- 
ings with  sncD  administrator  consummated  before 
the  letter  granted  to  him  were  revoked  or  super- 
seded could  not  be  called  in  question.  The  doctrine 
of  this  case  is  repeated  and  affirmed  by  the  principal 


».— In  Ballow  V.  Hudson,  18  Qratt 
6B1,  the  court  said:    **The  cases  in  this  court  in  re- 


suit  against  his  representative.  But  afterwards 
that  process  was  quashed  and  that  order  set  aside, 
as  early  as  1811;  and  then,  by  consent  of  parties, 
the  snit  was  revived  against  the  administrator  de 
bonis  non  of  the  executor,  and  by  like  consent  it 
was  entered  that  the  cause  was  not  to  abate  by 
the  death  of  any  of  the  parties.  A  personal  decree 
was  obtained  in  1818  by  the  legatees  against  the 
administrator  de  bonis  non.  from  which  he 
appealed.  Pending  the  appeal,  he  died.  Where- 
upon, though  the  two  former  grants  of  adminis- 
tration on  the  executor's  estate  had  been  by  the 
court  of  Orange,  the  court  of  Hanover  now 
granted  administration  on  the  same  estate,  not 
in  the  form  of  a  grant  de  bonis  non,  but  of  an 
original  grant  At  the  instance  of  the  legatees,  a 
scire  facias  issued  to  revive  the  appeal  against 
this  new  administrator,  (calling  him  administra- 
tor de  bonis  non)  which  was  duly  executed,  and 
Id  1822  the  decree  affirmed.  In  the  caption 
to  the  decree  of  affirmance,  the  name  of  the 
administrator  de  bonis  non  against  whom  the 
decree  of  the  court  below  was  entered  did  not 
appear  as  a  party,  but  the  new  administrator  was 
mentioned  therein  as  appellant.  In  1828,  a  bill  of 
revivor  and  supplement  was  filed  in  the  court 
below,  convening  before  the  court,  and  seeking  to 
charge,  the  representatives,  of  the  first  adminiS' 
trator  and  of  the  first  administrator  de  bonis  non. 
It  turned  out  that  after  the  scire  facias  to  revive 
the  appeal  had  been  execiited,  and  before  the 
decree  of  affirmance,  the  new  administrator  had, 
in  the  character  of  administrator  de  bonis  non. 
brought  suits  and  obtained  decrees  for  the  assets 

gard  to  grants  of  administration,  although  not 
bearing  directly  upon  the  question  here,  yet  seem 
to  illustrate  the  general  principle  that  the  Judg- 
ment of  a  court  of  general  Jurisdiction  over  the 
subject  is  conclusive  until  it  is  avoided,  or  expires 
by  its  own  limitation;  and  this  although  the  facts 
of  the  particular  case  were  not  such  as  to  give  the 
court  J  urisdlctlon  over  that  case.  Fisher  v.  Bassett 
9  Leigh  119;  Burnley  v.  Duke,  2  Bob.  i?.  102." 

Grant  of  Administration— Jurisdiction— Validity  of 
Grant— It  was  held  in  the  principal  case,  in  con- 
formity with  Fisher  v.  Bassett  9  Leigh  119,  that 
where  administration  and  administrations  d,  b.  n, 
were  granted  by  a  court  which,  upon  the  facts, 
should  not  have  taken  Jurisdiction,  the  grants  were 
valid,  the  orders  standing  unreversed,  and  the 
grants  unrevoked.  And  further  that  when  the 
grant  to  the  administrator  cL  b.  n.  expired  by  his 
death,  and  the  estate  was  unrepresented,  it  was 
competent  for  the  court  which  might  in  the  first  in- 
stance have  rightfully  exercised  Jurisdiction,  to 
make  a  valid  grant;  and  the  sureties  in  the  last 
administration  bond  were  bound. 

Liability  of  Sureties  of  Administrator  d.  b.  n.— It 
was  also  held  in  the  principal  case,  that  though  an 
administrator  de  bonis  non  cannot  recover  of  a 
former  administrator  assets  converted  by  him 
(because  they  are  not  unadministered  assets,  and 
therefore  not  within  the  scope  of  the  commission  of 
the  administrator  de  bonis  non),  yet  if  he  actually 
receive  them,  he  and  his  sureties  are  accountable 
therefor.  See  the  principal  case  cited  in  Andrews 
V.  Avory,  14  Qratt  244;  Qllmer  v.  Baker,  24  W.  Va. 
92;  Hooper  v.  Hooper,  82  W.  Va.  628,  9  S.  E.  Rep.  988. 

Wills— Probate  Proceedings— Conclusiveness  of.— 
The  principal  case  is  cited  in  foot-note  to  Ballow  v. 
Hudson,  18  Qratt  673,  and  foot-note  to  Norvell  v. 
Lessueur.  88  Qratt  8aS2. 
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of  the  executor's  estate  In  the  hands  of  the  rep- 
resentatives of  the  first  administrator  and  of  the 
first  administrator  de  bonis  non,  atrainst  those 
representatives  respectively,  without  opposition 
on  their  part:  and  the  decrees  so  obtained  were 
soon   after    satisfied.    Those    decrees    were    In 
1890    and     1821,    about    six    years    before    the 
decision  in  Wernick's  adm'r  v.  M'Murdo  Ac., 
103      *fi  Band.  51.    Hbld.,1.  (in  accordance   with 
Fisher  v.  Basse tt  and  others,  9  Lelffh  119.) 
that  the  arrants  of  administration  by  the  court  of 
Orange  to  the  first  administrator  and  the  first 
administrator  de  bonis  non.  never  haviusr  been 
reversed  or  revoked,   must  be  considered  valid 
flrrants,  which  conferred  upon  those  administra- 
tors respectively  all  the  powers  of  rlffhtful  admin* 
istrators.    S.  That   when  the    ffrant  to  the  first 
administrator  de  bonis  non  expired  by  his  death, 
and  there  was  no  conflicting  rlflrht  in  existence,  it 
was  competent  for  the  court  which  miffht  in  the 
first  instance,  have  riffhtfuily  exercised  Jurisdic- 
tion, to  act  on  the  subject :  and  Hanover  court 
havinsT  acted  when  there  was  no  such  confiictlnff 
righu  and  its  ^rant  not  having  been  reversed  or 
revoked,  that  errant  is  valid,  and  the  sureties  in 
the  administration  bond  taken  by  Hanover  court 
are  liable   thereupon.    8.  That  as   the   legatees, 
after  the  death  of  the   first  administrator,  dis- 
missed his  representative  from  the  suit,  it  was 
lawful  for  that  representative  to  pay  over  to  the 
administrator  acrainst  whom    the  legatee    were 
proceedinflT,  the  unapplied  assets  of  the  executor's 
estate :  and  such  payment  made  in  good  faith 
and  under  the  sanction  of  a  decree  of  a  court  of 
competent  Jurisdiction,  is  a  complete  protection 
to  such  representative  against  the  legatees,  as  to 
the  money  so  paid.    4.  ^That  the  decree  In  favour 
of  the  legatees  against  the  administrator  de  bonis 
non  was  personal,  only  in  respect  to  the  assets  in 
his  hands,  and  (it  beinsr  nowhere  alleged  that  he 
had  converted  or  wasted  the  same)  such  unapplied 
assets  cominur  to  the  hands  of  his  representative 
must  in  equity  be  regarded  as  unadmlnistered 
assets  of  the  executor's   estate ;  and  the  repre- 
sentative of  the  administrator  de  bonis  non  hav- 
Iniir  in  srood  faith,  and  In  pursuance  of  the  decree 
of  a  court  of  competent  jurisdiction,  paid  over  the 
said  assets  to  the  administrator  afirainst  whom 
the  legatees  revived  the  appeal,  such    payment 
protects  the  estate  of  the  administrator  de  bonis 
non  from  the  claim  of  the  lesratees.    6.  That  for  the 
assets  so  paid  over  by  the  representatives  of  the 
first  administrator  and  of  the  administrator  de 
bonis    non,   the    administrator    to    whoq^    such 
payment  was  made,  and  the  sureties  in  his  official 
bond,  are  liable.    0.  That  the  dismission  of  the 
bill  as  to  the  representatives  of  the  first  admin- 
istrator and  of  the  administrator  de  bonis  non 
should  be  without  costs. 

It  is  now  iifty  years  since  certain  lega- 
tees of  John  Burnley  filed  a  bill  in  the  high 
court  of  chancery  at  Richmond,  to  recover 
their  legacies  from  ^achariah  Burnley,  who 

took  administration  upon  the  estate 
104      of  John.     *A  report  of  the  case  when 

it  was  before  this  court  on  a  former 
occasion,  will  be  found,  under  the  name  of 
Burnley's  administrator  v.  Duke  and  others, 
in  1  Rand.  108.  To  that  report  such  addi- 
tion will  be  made  at  this  ti;ne,  as  is  nec- 
essary to  understand  the  questions  now 
discussed. 


On  the  5th  of  March  1803,  the  suit  abated 
by  the  death  of  the  defendant  Zachariah 
Burnley,  and  on  the  motion  of  the  plaintiffs 
by  counsel,  a  subpoena  was  awarded  to  re- 
vive it  against  Hardin  Burnley  junior  his 
administrator.  On  the  4th  of  September 
1809,  the  suit  was  entered  abated  as  to  the 
defendant  Hardin  Burnley  administrator 
of  Zachariah  Burnley,  by  his  death.  On 
the  19th  of  that  month,  a  scire  facias  was 
awarded  to  revive  it  against  John  M.  Shep- 
pard  as  administrator  of  Hardin  Burnley: 
and  on  the  10th  of  September  1810,  it  was 
by  consent  ordered  that  the  suit  stand  re- 
vived against  him.  But  afterwards,  to  wit, 
on  the  3d  of  September  1811,  an  order  was 
entered,  whereby, — after  setting  forth  that 
by  a  clerical  mistake  the  order  of  the  19tb 
of  September  1809  awarded  process  to  re- 
vive against  John  M.  Sheppard  adminis- 
trator of  Hardin  Burnley  deceased,  instead 
of  Alexander  M.  Shepherd  administrator  de 
bonis  non  of  Zachariah  Burnley,  and  that 
in  the  scire  facias  and  the  subsequent  order 
the  same  mistake  occurred, — it  was  ordered 
that  the  said  writ  of  scire  facias  be 
quashed,  and  that  the  orders  of  the  19th  of 
September  1809  and  the  10th  of  September 
1810  be  set  aside.  And  on  the  motion  of 
the  plaintiifs  by  counsel,  a  writ  of  scire 
facias  was  thereupon  awarded  to  revive  the 
suit  against  Alexander  Shepherd  as  admin- 
istrator de  bonis  non  of  Zachariah  Bnrnlej. 
Subsequently,  to  wit,  on  the  12th  of  Feb- 
ruary 1813,  the  following  order  was  entered: 
^'By  consent  of  the  parties  by  their  counsel, 
this  suit,  which  abated  as  to  Hardin  Bum- 
ley  administrator  of  Zachariah  Burnley  de- 
ceased by  his  death,  stands  Vevived 
105  against  Alexander  ^Shepherd  admin- 
istrator de  bonis  non  of  the  said 
Zachariah  Burnley  deceased. ' '  Proceedings 
were  then  had  to  obtain  an  account  of  Al- 
exander Shepherd's  administration  of  Zach- 
ariah Burnley's  estate,  in  the  course  of 
which  certain  orders  were  entered  by  con- 
sent, and  among  them  the  following :  '^And 
by  the  like  consent,  this  cause  is  not  to 
abate  by  the  death  hereafter  of  any  of  the 
parties." 

In  the  meantime  John  M.  Sheppard,  as 
administrator  of  Hardin  Burnley,  had  made 
various  payments  to  Alexander  Shepherd  as 
administrator  of  Zachariah  Burnley.  On 
the  18th  of  August  1809,  the  latter  received 
of  the  former  604  dollars  77  cents,  found  in 
a  bag  which  had  been  deposited  in  bank, 
and  was  considered  to  belong  to  the  estate 
of  Zachariah  Burnley.  A  suit  was  also 
instituted  by  the  latter  against  the  former, 
in  the  superior  court  of  chancery  at  Rich- 
mond, in  which,  on  the  25th  of  February 
1811,  it  was  entered  of  record  that  the 
plaintiff  acknowledged  to  have  received  on 
that  day,  from  the  defendant,  the  sum  of 
2000  dollars ;  and  on  the  24th  of  September 
1811,  it  was  likewise  entered  that  the  de- 
fendant that  day  paid  in  court,  to  the  at- 
torney of  the  plaintiff,  1756  dollars.  With 
these  sums  Alexander  Shepherd  was  dnlj 
charged,  in  the  account  returned  of  his  ad- 
ministration  on    the   estate    of  Zachariah 
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Barnley;  and  there  appearing  due  from 
him  on  that  account  1613  pounds  16  shillings 
and  8  pence,  with  interest  at  5  per  centum 
on  1384  pounds  13  shillings  and  7  pence, 
part  thereof,  from  the  31st  of  December 
1817,  the  court  of  chancery  at  Fredericks- 
burg, on  the  2d  of  May  1818,  decreed  that 
the  said  * 'defendant  Alexander  Shepherd, 
administrator  de  bonis  non  of  Zachariah 
Barnley  deceased,"  pay  the  same,  in  part 
of  the  legacies  due  to  the  plaintiffs  who 
filed  the  original  bill,  and  others  who  had 
been  admitted  to  join  with  them  in  the 
progress  of  the  suit. 

106  ^Pending   the   appeal  of  Alexander 
Shepherd    from    this  decree,  William 

D.  Taylor  was  made  a  party  to  the  case  in 
the  court  of  appeals,  in  the  character  of 
administrator  de  bonis  non  of  Zachariah 
Barnley  deceased.  At  the  instance  of  the 
appellees,  a  scire  facias  issued  for  this 
purpose  the  15th  of  April  1820,  which  was 
executed  the  6th  of  May  1820.  And  on  the 
30th  of  March  1822,  when  the  court  of  ap- 
])eals  pronounced  its  decree,  the  name  of 
Alexander  Shepherd  did  not  appear  in  the 
caption  to  the  decree  as  a  party,  but  **  Wil- 
liam D.  Taylor  administrator  de  bonis  non 
of  Zachariah  Burnley  deceased"  was  men- 
tioned therein  as  '' appellant."  By  the  de- 
cree of  the  court  of  appeals  it  was  ordered, 
that  the  decree  of  the  court  of  chancery  be 
affirmed,  and  that  the  appellant,  out  of  the 
estate  of  said  Zachariah  Burnley  in  his 
hands  to  be  administered,  pay  unto  the 
appellees  damages  according  to  law  for  re- 
tarding the  execution  thereof,  and  also 
their  costs  by  them  about  their  defence  in 
the  court  of  appeals  expended. 

While  the  case  was  in  the  court  of  ap- 
peals, to  wit,  on  the  31st  of  August  1820, 
William  D.  Taylor  as  administrator  de 
bonis  non  of  Zachariah  Burnley  deceased 
filed  a  bill  in  the  county  court  of  Orange 
against  William  Shepherd  as  administra- 
tor with  the  will  annexed  of  Alexander 
Shepherd,  to  which  bill  and  answer  was  at 
the  same  ume  filed ;  and  the  cause  coming 
on  by  consent  to  be  heard,  the  court  on  the 
same  day  appointed  commissioners  to  state 
an  account  between  the  parties.  They 
made  a  report,  based  upon  the  account  pre- 
viously returned  of  Alexander  Shepherd's 
administration  on  the  estate  of  Zachariah 
Burnley;  charging  Alexander  Shepherd 
with  the  same  money,  and  shewing  a  bal- 
ance due  from  him,  at  the  date  of  the  re- 
port, of  1882  pounds  8  shillings  11^^  pence, 
of  which  1385  pounds  3  shillings  7}4  pence 
was  principal  money.  The  report  was 
made  the  23d  of  April  1821 ;  and  on  the 
same  day,  both  parties  consenting 
that    the    court    should    act  upon  it, 

107  *and  neither    party   excepting   to   it, 
the  same  was  approved  and  confirmed, 

and  the  court  decreed  that  the  defendant 
William  Shepherd,  out  of  the  estate  of  Al- 
exander Shepherd  in  his  hands,  pay  to  Wil- 
liam D.  Taylor  as  admin istri^tor  de  bonis 
non  of  ^achariah  Burnley  the  said  sum  of 
1882  pounds  8  shillings  113^  pence,  with  in- 
terest on  1385  pounds  3  shillings  7}4  pence 


from  the  date  of  the  decree,  and   the   costs 
of  suit. 

The  decree  of  the  court  of  appeals  was 
entered  in  the  court  of  chancery  at  Freder- 
icksburg on  the  19th  of  September  1822. 
Thereafter  the  suit  was  abated  as  to  the 
defendant  Alexander  Shepherd  by  his 
death,  and  revived  against  William  Shep- 
herd his  administrator.  William  Shepherd, 
as  such  administrator,  filed  an  answer,  set- 
ting forth  the  grant  of  administration  de 
bonis  non  upon  the  estate  of  Zachariah 
Burnley  to  William  D.  Taylor;  the  abate- 
ment in  the  court  of  appeals  as  to  Alexan- 
der Shepherd,  at  the  suggestion  of  the 
appellees ;  the  revival  by  them  in  the  name 
of  Taylor  alone,  as  the  administrator  de 
bonis  non  of  Zachariah  Burnley,  and  the 
absence  of  any  proceeding  in  the  said 
court  against  the  respondent  as  the  legal 
representative  of  Alexander  Shepherd: 
whereby,  the  respondent  insisted,  the  ap- 
pellees had  released  him  from  all  liability 
under  the  said'  decree  of  the  2d  of  May  1818, 
and  waived  all  their  rights  to  come  against 
him  for  satisfaction  thereof.  The  respond- 
ent then  set  forth  the  proceedings  by,  and 
decree  in  favour  of,  William  D.  Taylor  as 
administrator  de  bonis  non  of  Zachariah 
Burnley  against  him  as  administrator  of 
Alexander  Shepherd,  and  stated  that  he  had 
paid  off  that  decree  to  William  D.  Taylor, 
and  to  Robert  Taylor  esq.  his  attorney. 
He  insisted  that  these  payments  were,  under 
the  circumstances,  proper  and  legal;  and 
at  all  events  that  the  plaintiffs  should  be 
compelled  to  exhaust  their  remedy  against 
William  D.  Taylor  and  his  sureties,  before 

the  respondent,  or  the    estate   of    Al- 
108      exander  Shepherd,  ^should  be  charged 

again  with  the  payment  of  money 
which  had  been  once  fairly  and  fully  paid. 
At  December  rules  1823,  the  plaintiffs 
filed  a  bill  of  revivor  and  supplement,  re- 
viving the  suit  as  well  against  William  D. 
Taylor  administrator  de  bonis  non  of  Zach- 
ariah Burnley,  as  against  William  Shep- 
herd administrator  of  Alexander  Shepherd, 
and  praying  that  the  defendants,  or  some 
of  them,  may  be  decreed  to  pay  the  amount 
of  the  decree  in  favour  of  the  legatees.  By 
way  of  supplements,  the  bill  farther  set 
forth,  that  besides  the  money  found  due 
from  Alexander  Shepherd  to  Zachariah 
Burnley's  estate,  there  was  still  a  large 
balance  due  to  the  legatees,  and  the  money 
due  from  Zachariah  Burnley  to  the  estate 
of  John  Burnley  was  more  than  sufficient 
to  have  satisfied  that  balance:  that  a  con- 
siderable estate  of  the  said,  Zachariah  came 
to  his  representatives,  who  ought  to  have 
made  good,  out  of  the  same,  any  waste  of 
the  said  Zachariah ;  or  the  waste  ought  to 
be  compensated  by  the  representatives  of 
the  said  Zachariah,  or  their  sureties :  that 
the  administrator  of  the  said  Zachariah  was 
Hardin  Burnley,  who  received  a  large  per- 
sonal estate,  and  died  largely  indebted  as 
such  administrator :  that  after  the  death  of 
Hardin  Burnley,  John  M.  Sheppard  took 
administration  of  the  said  Hardin's  estate; 
and  upon  the  death  of  John    M.  Sheppard, 
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administration  de  bonis  non  on  Hardin's 
estate  was  granted  to  Henry  Pendleton: 
that  considerable  assets  of  the  said  Hardin 
have  come  to  the  hands  of  the  said  Henry 
Pendleton ;  and  indeed  the  complainants 
have  understood  that  a  considerable  pay- 
ment was  made  by  Henry  Pendleton  to 
William  D.  Taylor  as  administrator  de 
bonis  non  of  ^achariah  Burnley.  Henry 
Pendleton  was  therefore  made  a  defendant; 
and  William  D.  Taylor  being  insolvent, 
John  Darracott  and  James  Madison  his 
sureties  were  also  made  defendants.  And 
the  bill,  besides  asking  that  the  proper  ac- 
counts might  be  taken,  prayed  that 
109  Darracott  and  ^Madison,  as  sureties 
of  William  D.  Taylor,  might  be  de- 
creed to  make  good  such  portion  of  the  as- 
sets of  the  said  Zachariah  that  had  come 
to  the  said  William  D.  Taylor's  hands,  as 
he  might  be  delinquent. 

It  turned  out  that  while  the  case  was  in 
the  court  of  appeals,  to  wit,  on  the  14th  of 
June  1821,  a  decree  was  obtained  in  the 
superior  court  of  chancery  at  Richmond, 
by  William  D.  Taylor  as  administrator  of 
the  estate  of  Zachariah  Burnley  unadminis- 
tered  by  Alexander  Shepherd,  against 
Henry  Pendleton  as  administrator  de  bonis 
non  of  Hardin  Burnley.  The  entry  of  the 
decree  set  forth,  that,  the  plaintiff  admit- 
ting that  Alexander  Shepherd,  the  former 
administrator  de  bonis  non  of  Zachariah 
Burnley,  received  of  John  M.  Sheppard, 
the  administrator  of  Hardin  Burnley,  600 
pounds  on  the  23d  of  February  1811,  and 
526  pounds  10  shillings  on  the  24th  of  Sep- 
tember in  the  same  year,  in  part  of  the 
balance  appearing  by  the  report  of  a  com- 
missioner in  the  cause  to  be  due  from  the 
estate  of  Hardin  to  the  estate  of  Zacharlah 
Burnley,  the  court,  approving  the  said  re- 
port, and  allowing  credit  for  those  sums  as 
paid  at  those  dates,  decreed  that  the  de- 
fendant Henry  Pendleton,  as  administrator 
de  bonis  non  of  Hardin  Burnley,  pay  to  the 
plaintiff  1268  pounds  7  shillings  4  pence 
(that  being  the  balance  due  after  allowing 
the  said  credits),  with  interest  from  the  24th 
of  September  1811  till  paid,  and  the  costs  of 
suit.  Pendleton  paid  to  Taylor,  in  part 
of  this  decree,  488  pounds  8  shillings  on 
the  5th  of  January  1822,  and  on  the  21st  of 
February  1822  he  paid  the  balance,  then 
amounting  to  1594  pounds  1  shilling  11 
pence. 

The  payments  to  William  D.  Taylor,  and 
his  insolvency,  now  gave  rise  to  questions 
of  difiBculty.  The  cause  being  revived 
against  the  administrators  of  Henry  Pen- 
dleton, they  filed  an  answer  relying  upon 
the  validity  of  the  payments  made  by 
him,  in  like  manner  as  William  Shep- 
herd had  relied  upon  his  payments 
110  *as  administrator  of  Alexander  Shep- 
herd. On  the  other  hand,  the  sure- 
ties of  William  D.  Taylor  (or  rather  Madison 
one  of  them)  sought  to  be  exonerated 
from  all  liability  for  the  money  which  he 
had  received. 

A  copy  of  the  order  granting  administra- 
tion to  William  D.  Taylor  was  filed.  It 
was  as  follows : 


*^In  Hanover  county  court,  January  26, 
1820.  In  the  motion  of  William  D.  Taylor, 
a  certificate  is  granted  him  for  obtain- 
ing letters  of  administration  of  the 
estate  of  ZachariaH  Burnley  deceased,  he 
having  taken  the  oath  of  an  administrator, 
and  with  James  Madison  and  John  Darra- 
cott his  sureties  entered  into  and  acknowl- 
edged a  bond  according  to  law,  which  bond 
is  ordered  to  be  recorded." 

A  copy  of  the  bond  was  filed  also.  It 
was  in  the  penalty  of  15,000  dollars. 

Madison,  in  his  answer,  stated,  that  he 
was  informed  and  believed  that  Zachariah 
Burnley  lived  and  died  in  the  county  of 
Orange,  seized  and  possessed  of  a  considera- 
ble estate,  both  real  and  personal,  in  the 
said  county,  and  he  had  no  knowledge  of  hiB 
possession  estate  in  any  other  county :  that 
administration  upon  his  estate  was  duly  and 
legally  granted  by  the  county  court  of 
Oninge  to  Hardin  Burnley :  that  upon  the 
death  of  Hardin  Burnley,  administration 
de  bonis  non  was  duly  and  legally  granted 
by  the  same  court  to  Alexander  Shephetd: 
and  that  upon  the  death  of  Shepherd,  the 
grant  was  made  to  Taylor  by  the  conntj 
court  of  Hanover.  And  the  respondent  in- 
sisted, that  the  court  of  Hanover  had  no 
right  or  jurisdiction  whatever  to  grant 
such  administration  to  Taylor;  that  the 
said  grant,  and  the  bond  •  taken  of  Tajlor 
and  his  sureties,  were  void ;  and  that  the 
sureties  could  not  be  charged  by  virtue 
thereof. 

Pendleton's  administrators,  in  their  an- 
swer, said,  that  the  grant  of  administration 
to  Taylor  was  made  by  a  court  possessing 
power  to  grant  administrations  upon 
111  ^the  estates  of  dead  persons ;  that  in 
the  grant  of  the  said  administration, 
their  said  testator  had  no  agency ;  and  that 
when  the  same  was  made,  and  even  when 
he  paid  Taylor,  he  had  no  information 
(they  believed)  which  could  induce  him  to 
entertain  a  doubt  as  to  the  propriety  of  the 
grant.  They  had  understood  (they  said) 
that  Zachariah  Burnley,  for  some  time  be^ 
fore  his  death,  had  no  fixed  place  of  abode, 
but  resided  sometimes  in  the  county  of 
Hanover  and  sometimes  in  the  county  of 
Orange,  and  that  he  actually  died  in  Han- 
over. 

Depositions  were  taken,  -^nd  exhibits 
filed,  relative  to  the  matters  of  fact  upon 
which  depended  the  regularity  of  the  grant 
of  administration  on  the  estate  of  Zach- 
ariah  Burnley  by  the  county  court  of  Han- 
over. But  the  ground  on  which  the  opinion 
of  this  court  rests,  renders  it  unnecessary 
to  state  the  purport  of  the  evidence. 

As  to  Taylor  and  Darracott  the  bill  wis 
taken  for  confessed.  Upon  the  death  of 
William  Shepherd,  the  cause  was  revived 
both  against  his  executors,  and  against 
the  administrator  de  bonis  non  of  Alexan- 
der Shepherd.  And  when  Henry  Pendle- 
ton died,  the  cause,  besides  being  revived 
against  his  administrators,  was  revived 
first  against  iTohn  T.  Swann,  and  after- 
wards against  John  H.  Steger,  as  adminis- 
trators de  bonis   non    of    Hardin  Burnley* 
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Steg'er,  in  his  answer,  insisted  upon  the 
validity  of  the  payments  made  by  the  pre- 
▼ions  administratoi'k  of  Hardin  Burnley, 
and  stated  also  that  no  assets  had  come  to 
his  hands.  Madison  dying,  there  was  a  re- 
vival against  Lawrence  Battaile  sheriff  of 
Caroline  county,  to  whom  the  estate  of 
Madison  was  committed. 

On  the  19th  of  October  1830,  the  court  of 
chancery  at  Fredericksburg  made  a  decree, 
directing  an  account  of  the  administration 
upon  the  estate  of  William  Shepherd,  and 
an  account  of  his  administration  upon  the 
estate  of  Alexander  Shepherd,  (in  tak- 

112  ing  which  last  account,  *the  commis- 
sioner was  directed    to  consider  the 

payments  made  by  William  Shepherd  to 
William  D.  Taylor  as  improper  and  of  no 
avail,  so  far  as  the  plaintiffs  were  con- 
cerned,) and  directing  also  the  adminis- 
trator de  bonis  non  of  Alexander  Shepherd 
to  render  an  account  of  his  administration, 
and  the  administrators  of  Henry  Pendle- 
ton to  render  an  account  of  theirs. 

Afterwards  the  cause  was  removed  to  the 
circuit  court  of  Essex,  and  came  on  to  be 
heard  before  that  court  the  9th  of  October 
1832,  upon  the  report  of  the  commissioner, 
which  shewed  that  sufficient  assets  of  Wil- 
liam Shepherd's  estate  came  to  the  hands 
of  his  executors  to  satisfy  the  plaintiffs' 
demand.  Whereupon  the  court  decreed  that 
the  executors  of  William  Shepherd  pay  to 
the  plaintiffs  the  sums  decreed  against 
Alexander  Shepherd  on  the  2d  of  May  1818, 
subject  to  a  credit  for  certain  sums  which, 
pending  the  suit,  had  been  obtained  by 
means  of  an  injunction  restraining  Robert 
Taylor  from  paying  over  funds  received  by 
him  as  attorney  for  William  D.  Taylor. 
And  the  report  further  shewing  that  the 
administrators  of  Henry  Pendleton  had  re- 
ceived of  his  estate  more  than  enough  to 
pay  the  balance  due  the  plaintiffs  on  ac- 
count of  their  legacies,  after  deducting 
what  had  been  decreed  against  Alexander 
Shepherd,  the  court  decreed  payment  by 
Henry  Pendleton's  administrators  of  the 
said  balance.  The  court  further  decreed 
that  William  Shepherd's  executors  and 
Henry  Pendleton's  administrators  pay  to 
the  plaintiffs  their  costs ;  that  the  bill  of 
the  plaintiffs  be  dismissed  as  to  Darracott 
and  Madison's  administrator;  and  that  the 
plaintiffs  pay  to  those  defendants  their 
costs.  And  liberty  was  reserved  to  William 
Shepherd's  executors  to  apply  to  the  court 
for  a  decree  against  Taylor. 

On  the  petition  of  William  Shepherd's 
executors  and  Henry  Pendleton's  adminis- 
trators, an  appeal  was  allowed. 

113  *Patton    for  appellants.     On   what 
ground   can    the   sureties  of  Taylor, 

who  have  become  bound  for  the  money  re- 
ceived by  him  as  administrator,  be  exoner- 
ated? Does  it  lie  in  their  mouths  to  say 
that  the  administration  ought  not  to  have 
been  granted,  and  that  Taylor,  who  has  re- 
covered and  received  the  money,  ought  not 
to  have  recovered  and  received  it?  Can 
any  thing  be  more  universally  true,  than 
that  when  an  administrator   has  asserted  a 


right    in    that    character,    and     recovered 
money   as   such,  he  must   account  for  that 
money    as  assets,  to  creditors   or   legatees 
of  the  deceased?.    Upon  the  principle  of  res 
adjudicata,  creditors  and  legatees  would  be 
conclusively    bound  by  a  judgment  against 
an     administrator    for     a    claim    asserted 
against  him,    and  they  are  as  conclusively 
entitled  to  the  benefit  of  a  recovery   of  as- 
sets by  him.     Let  it   be  conceded   that  the 
county  court  of  Hanover  w^s  not  the  proper 
court  to  grant  administration ;  still  that  is 
not    material.     For  that  court,    having   a 
general   jurisdiction  to   grant  administra- 
tion,   has    also     authority     to    determine 
whether    the    facts   are    such    as   make    it 
proper     that     administration     should     be 
granted;  and  the  correctness  of  its  deter- 
mination cannot   be  enquired   into  in  this 
collateral  way.     This  is  settled    by  the   de- 
cision in  Fisher  v.    Bassett   and  others,    9 
Leigh  119.     The  decision   is,  that  although 
the    grant  of  administration   ought  not  to 
have  been  made,  yet  until  revoked   on   ap- 
peal or  citation,  it  confers  all   the    rights 
resulting  from    a    regular  administration. 
Perhaps,  uowever,  it  may  be  attempted   to 
liken  this  case  to  the  one  upon  which  there 
was  a    difference    of    opinion    among    the 
judges  in  Fisher  v.  Bassett.     It  was  a  ques- 
tion there,  supposing  a  grant  of   adminis- 
tration to  be  irregularly  made  and  therefore 
voidable,  what  would  be  the  effect  of  a  sub- 
sequent grant  by  that  court   which   would 
have  had  jurisdiction  if  the  first  grant  had 
not    been   made.     On   this  question,    if   it 
were  involved  here,  perhaps  nothing  at  all 

material    could    be     added     to    what 
114      *was  said  by  judge  Tucker.     But  the 

question  is  not  involved  in  this  case. . 
Upon  the  death  of  Alexander  Shepherd, 
the  administration  was  vacant,  and  it 
was  not  in  the  power  of  the  court  which 
granted  the  administration  to  him,  to  act 
upon  it  by  citation  or  otherwise.  The  ad- 
ministration being  vacant,  a  grant  by  any 
court  of  general  jurisdiction  must  be 
valid.  The  opinion  of  judge  Parker,  differ- 
ing from  that  of  judge  Tucker  on  the  ques- 
tion just  adverted  to,  rested  chiefly  on 
Griffith  V.  Frazier,  8  Cranch  1,  in  which 
the  subsequent  grant  was  considered  a 
nullity  because  there  was  an  administrator 
in  full  life.  The  court  there  likened  the 
case  to  the  grant  of  administration  on  the 
estate  of  a  living  man.  But  here  it  would 
be  necessary  to  go  a  great  way  farther,  to 
hold  the  subsequent  grant  a  nullity.  The 
position  would  have  to  be  maintained,  that 
an  administration  irregularly  granted  is, 
after  the  death  of  the  person  to  whom  the 
irregular  grant  was  made,  sufficient  to 
prevent  a  grant  by  the  court  which  would 
have  had  jurisdiction  but  for  the  previous 
grant. 

But  passing  from  the  question  as  to  the 
validity  of  the  grant  of  administration  to 
Taylor,  the  payments  to  him  were  under 
regular  decrees,  which  are  conclusively 
binding  unless  impeached  for  fraud  or  col- 
lusion. Payment  of  money  to  an  executor 
is  valid,  though  he  was  acting  under  probat 
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of  a  forged  will.  Allen  v.  Dundas,  3  T. 
R.  125.  Here  the  court  is  called  upon  to 
compel  parties  to  pay  money  which  they 
have  once  paid  under  the  sanction  of  a  court 
of  competent  jurisdiction.  For  the  county 
court  of  Orange  and  the  court  of  chancery 
at  Richmond  clearly  had  jurisdiction  to  act 
upon  the  bills  presented  to  them,  and  to 
decree  payment.  It  may  be  said,  that  what 
those  courts  did  was  in  conflict  with  the 
law,  as  now  settled  in  Wemick's  adm'r  v. 
M*Murdo  &c.,  5  Rand.  51.  It  would  be  curi- 
ous to  apply  the  doctrine  of  that  case  to 
this,  in  which  every  dollar  decreed  against 
Shepherd     was     recovered     by    him 

115  *as  administrator  de  bonis  non,  from 
a   previous    administrator.      If   Wer- 

nick's  adm*r  v.  M'Murdo  Ac.  settles  the 
law  against  us,  it  equally  settles  it  for  us. 
But  the  court  never  meant  to  settle,  in 
Wernick's  adm'r  v.  M'Murdo  Ac,  that  if 
an  administrator  de  bonis  non  received 
assets  from  a  predecessor  in  the  adminis- 
tration, he  and  his  sureties  would  not  be 
liable.  5  Rand.  92,  3,  opinion  of  Green,  J. 
It  may  be  said,  that  here  the  legatees  had 
asserted  their  claim  against  Alexander 
Shepherd,  and  therefore  his  estate  ought  to 
be  held  liable  to  them.  But  the  answer  is, 
that  so  soon  as  he  died,  the  legatees  ceased 
their  pursuit  against  him.  They  not  onl3' 
abandoned  all  claim  against  his  representa- 
tives, but  carried  it  on  against  Taylor. 
Not  only  by  the  consent  of  the  appellees 
but  by  the  decree  of  this  court,  Taylor  is 
the  party  against  whom  their  rights  are  to 
be  asserted.  Let  it  be  admitted  that  it  was 
a  mistake,  an  oversight, — that  it  would  be 
a  hardship  to  deprive  the  legatees  of  what 
they  are  entitled  to;  would  not  the  hard- 
ship be  much  greater  if  Shepherd's  fepre- 
senttves  were  made  to  bear  the  loss?  The 
case  is  analogous  to  that  of  a  party  stand- 
ing by  and  seeing  another  purchase  with- 
out making  known  his  claim.  Here  the 
legatees  have  been  active  in  inducing 
Shepherd's  representatives  to  part  with 
their  money.  So  too  as  to  Henry  Pendle- 
ton's representatives.  If  Pendleton  was 
chargeable,  it  was  a  representative  of 
Hardin  Burnley.  And  by  the  order  of  the 
3d  of  September  1811,  Hardin  Burnley's 
representatives  were  discharged  from  all 
claim. 

Harrison  for  the  legatees.  When  this 
case  was  formerly  in  this  court,  there  was 
no  occasion  to  revive  the  appeal  against 
the  representative  of  ^achariah  Burnley. 
Though  the  decree  against  Alexander  Shep- 
herd was  by  the  name  of  administrator  de 
bonis  noa,  this  was  mere  descriptio  per- 
son ae  ;  the  decree  was  personal  against 

116  him.  *The  question  then  is,  whether 
an    erroneous  proceeding  by  counsel 

in  this  court,  in  reviving  against  Taylor, 
can  amount  to  a  release  of  Shepherd  from 
the  decree?  That  decree  was  surely  bind- 
ing on  the  estate  of  Shepherd  in  the  hands 
of  his  administrator.  But  it  is  said,  the 
afiirmance  by  this  court  was  after  the  death 
of  Shepherd,  without  any  revival  of  the  ap- 
peal against   his  representative.     It    is   a 


complete  answer  to  this  objection,  that  it 
had  been  agreed  the  suit  should  not  abate 
by  the  death  of  either  party.  Such  an 
agreement  has  been  held  to  be  binding. 
Garlington  v.  Glutton,  1  Gall  520.  Bnt  sup- 
pose there  was  error  in  the  mode  of  pro- 
ceeding in  this  court,  was  its  decree  a  mere 
nullity?  It  is  the  business  of  the  appellant 
to  prosecute  his  appeal  with  effect;  and 
upon  the  death  of  Alexander  Shepherd,  if 
his  administrator  wished  to  get  rid  of  that 
decree,  and  a  revival  was  necessary,  it  was 
his  business  to  revive.  If  the  decree  of 
this  court  was  a  nullity,  still  the  decree  of 
the  court  below  remains  in  full  force.  Bot 
both  are  valid,  and  the  assets  of  Alexander 
Shepherd  bound.  Even  if  there  had  beea 
any  erroneous  proceedings,  it  was  proper 
to  file  a  supplemental  bill  to  get  rid  of  snch 
erroneous  proceedings,  and  obtain  the  ben- 
efit of  the  decree.  This  has  been  done,  and 
the  proceedings  on  the  supplemental  bill 
are  regular. 

Taylor  had  only  a  right  to  recover  the 
unadministered  assets.  Wemick's  adm'r 
V.  M'Murdo  &c.,  5  Rand.  51.  There  is 
nothing  to  shew  that  there  were  any  assets 
unadministered,  but  abundant  proof  to 
shew  that  what  he  did  recover  was  admin- 
istered assets.  The  decree  in  favour  of 
the  legatees  was  itself  an  admin istratioa 
of  the  assets.  They  were  then  the  property 
of  Alexander  Shepherd.  And  if  his  admin- 
istrator afterwards  assented  to  a  decree  in 
favour  of  Taylor,  it  was  an  assent  to  give 
up  so  much  of  Shepherd's  individual  prop- 
erty. At  all  events,  this  assent  could  not 
affect  the  interests  of  the  plaintiffs, 
117  who  had  a  personal  *decree  against 
Shepherd.  As  it  regards  the  plain- 
tiffs, who  were  no  parties  to  Taylor's  suit, 
the  whole  proceedings  in  it  were  nullities. 
They  have  a  right  to  pursue  the  assets  of 
Shepherd  until  their  claim  is  satisfied. 
And  it  is  right  it  should  be  so.  Taylor 
never  could  have  recovered  these  assets,  if 
Shepherd's  administrator  had  made  that 
defence  which  was  in  his  power.  He  had 
only  to  reply  the  fact  that  a  personal  decree 
had  been  rendered  against  his  decedent 
Had  that  fact  been  stated,  the  county  ooart 
of  Orange  would  never  have  decreed  against 
him. 

In  the  case  £x  parte  Lyons,  2  I^eigh  761, 
it  was  settled  unanimously  by  the  general 
court,  that  no  court  could  grant  adminis- 
tration de  bonis  non  except  the  court  which 
originally  granted  administration.  And 
there  is  nothing  in  Fisher  v.  Bassett  in 
conflict  with  this  doctrine.  Here,  juris- 
diction having  been  properly  exercised  in 
Orange,  the  court  of  Hanover  had  no  juris- 
diction to  grant  administration  de  bonis 
non,  and  its  grant  is  not  voidable,  but 
void.  It  is  questionable,  to  say  the  least, 
whether  the  sureties  of  Taylor  are  liable. 
At  all  events  the  plaintiffs  are  under  no 
necessity  to  look  to  them  first. 

Lryons  for  Pendleton's  admin istra ton. 
The  general  court  and  the  court  of  appeals 
have  come  to  the  same  conclusion  as  it  re- 
gards this  cause.     Neither  has   maintained 
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that  if  administration  be  granted  one  day 
by  an  improper  court,  and  the  adminis- 
trator dies  the  next,  the  proper  court  can- 
not then  s^nt  administration.  The 
language  of  the  decision  in  Kz  parte  Lyons, 
2  Leigh  761,  shews  that  the  general  court 
thought  there  must  be  a  valid  grant  of  ad- 
ministration by  one  court,  to  prevent 
another  from  granting  administration  de 
bonis  non.  And  in  Fisher  v.  Bassett,  it 
was  not  considered  by  any  of  the  judges 
that  the  exercise  of  jurisdiction  by  the  im- 
proper  court  would  prevent  the  exer- 

118  cise  of  it  *by    the   proper   court:  the 
only   difference    of  opinion    between 

the  jndg^es  was  as  to  what  should  be  done 
to  restore  the  jurisdiction  of  the  latter. 
There  certainly  was  no  difference  of  opin- 
ion on  the  proposition,  that  if  Scott  had 
then  been  dead,  thegrant  of  administration 
bj  the  g'eneral  court  would  have  been  valid. 

Taylor  for  Darracott  and  Madison's  ad- 
ministrator. If  the  court  of  Orange  had 
jurisdiction  to  grant  administration,  the 
grant  by  the  court  of  Hanover  must,  in  the 
nature  of  things,  be  void.  It  would  be  ex- 
traordinary if,  after  a  valid  grant  by  one 
court,  there  could  be  a  new  grant  by  an- 
other court,  because  part  of  the  estate  re- 
mains unadministered.  Originally  the 
administrator  was  the  bailiff  of  the  ordi- 
nary, his  mere  agent  to  do  what  the  ordi- 
nary might  do  in  person ;  and  there  might 
be  grant  after  grant,  on  the  principle  that 
an  agency  may  be  revoked  and  a  new  agent 
appointed.  In  the  reign  of  Henry  8,  the 
power  of  the  ordinary  in  this  respect  was 
restrained;  and  in  England  since  that 
time,  there  is  no  power,  after  one  grant  is 
made,  to  make  another.  So  it  is  here.  No 
instance  is  adduced  in  which  it  has  been 
held,  either  in  England  or  this  country, 
that  after  a  grant  by  one  court  or  jurisdic- 
tion, administration  de  bonis  non  may  be 
granted  by  another.  No  effort  is  known  to 
have  been  made  to  obtain  such  a  grant  of 
administration  de  bonis  non,  except  in  Ex 
parte  Lyons;  and  the  application  there 
was  unanimously  rejected.  Such  a  grant 
must  be  extremely  inconvenient,  and  there 
is  no  authority  for  it  in  the  act  of  assembly, 
or  any  where  else.  Upon  the  death  of  the 
first  administrator,  the  power  results — 
leaps  back  to  the  hand  that  granted  it ; 
which  may  thereupon  grant  administration 
of  the  goods  remaining  unadministered. 
1  Wms,  on  Ex'ors  292.  The  power,  once 
rightfully  exercised,  results  not  to  any  and 
every  authority  which  might  originally 
have  made  the  grant,  but  to  that  from 

119  which  the  *original  grant  proceeded. 
It  is  said  that  the  grant,  being    by   a 

court  of  competent  jurisdiction,  must  be 
valid.  This  takes  for  granted  that  Han- 
over court  had  jurisdiction.  Let  it  be  con- 
ceded that  to  some  purposes  every  county 
and  corporation  court  has  jurisdiction  in 
cases  of  probat  and  administration ;  yet  a 
county  or  corporation  court  cannot  have 
greater  jurisdiction  in  such  a  case  than  the 
general   court   would   have    had.     And  the 


general  court  has  said  that  it  has  none. 
Here,  it  is  true,  the  grant  is  in  the  form  of 
an  original  grant.  But  if  it  would  not  have 
been  valid  in  the  form  of  a  grant  de  bonis 
non,  it  cannot  be  valid  in  a  different  form. 
The  error  in  the  form  of  the  grant, can- 
not make  that  valid,  which,  if  the  record 
had  spoken  truly,  would  have  had  upon 
its  face  a  death  warrant.  It  is  said  also, 
that  the  question  in  this  case  has  been  de- 
cided in  Fisher  v.  Bassett.  But  that  is  not 
so.  For  there  the  question  as  to  the  effect 
of  the  grant  4Df  the  general  court  was  not 
necessary  to  be  decided.  That  case  is 
certainly  no  authority  to  uphold  the  juris- 
diction of  the  county  court  of  Hanover ;  no 
authority  to  shew  that  after  a  grant  by  one 
court  of  original  jurisdiction,  which  was 
valid,  a  grant  by  another  of  administration 
de  bonis  non  is  valid  also. 

Stanard  for  Shepherd's  representatives. 
Is  it  competent  for  the  sureties  of  William 
D.  Taylor,  in  the  face  of  their  own  bond, 
to  question  the  authority  conferred  upon 
him,  any  more  than  he  himself  could 
question  it?  If  they  are  entitled  to  make 
the  objection  in  any  form,  are  they  entitled 
to  make  it    in    this   form, — in    a   collateral 

Proceeding?  It  is  said  that  the  grant  to 
Baylor  is  void,  and  that  all  proceedings  by 
him  under  it  are  null.  On  what  ground  is 
this  to  be  maintained?  Suppose  the  grant, 
on  its  face,  had  been  of  administration  de 
bonis  non :  if  the  decision  in  Fisher  v. 
Bassett  ascertains  any  thing,  it  is  that  such 
a  grant  would  have  been  voidable, 
120  *not  void.  For  the  question  as  to 
jurisdiction  to  grant  administration 
de  bonis  non,  is  not  materially  different 
from  the  question  as  to  jurisdiction  to 
grant  original  administration.  In  either 
case,  if  there  is  a  subsisting  valid  grant 
by  one  court,  there  cannot  regularly  be  a 
grant  by  another.  And  in  each  it  must  be 
shewn  that  there  was  a  subsisting  valid 
grant,  to  make  the  subsequent  grant  in- 
valid. The  only  point  on  which  the  judges 
differed  in  Fisher  v.  Bassett  was,  as  to  the 
manner  in  which  the  authority  may  be 
revoked  while  there  is  a  subsisting  admin- 
istrator. If  the  case  was  here  presented  of 
a  grant  to  Taylor  while  the  administrator 
to  whom  Orange  court  made  the  grant  was 
alive,  it  would  be  the  question  upon  which 
judges  Tucker  and  Parker  differed.  But 
this  is  not  the  case.  Here  there  was  no 
party  to  summon,  no  party  to  cite.  [Taylor. 
Upon  the  supposition  that  this  was  an  ap- 
plication to  Hanover  court  to  grant  admin- 
istration de  bonis  non,  the  propriety  of  the 
grant  by  that  court  would  depend  upon  the 
question  whether  Hanover  court  had  itself 
made  a  previous  grant.]  Stanard.  Still 
it  would  depend  upon  the  question  whether 
the  previous  grant  was  valid.  [Allen,  J.  I 
understand  mr.  Taylor  to  contend  that  the 
grant  of  administration  de  bonis  non  is  of 
itself  a  recognition  of  the  validity  of  the 
previous  grant.]  Stanard.  But  in  this 
case  there  was  an  application  by  Taylor 
for,  and  a  grant  to  him  of,  original  admin- 
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iatration.  And  the  question  is,  whether 
the  grant  is  void.  Suppose  it  had  been 
made  to  appear  at  the  time  of  Taylor's  ap- 
plication, that  Zachariah  Burnley  resided 
in  Hanover,  where  he  died,  and  that  Hardin 
Burnley  had  by  mistake  procured  a  grant  of 
administration  from  Orange  court;  might 
not  the  court  of  Hanover  have  made 
the  grant?  Could  any  other  course  have 
been  pursued  when  the  first  grant  had 
terminated  by  death?  Surely  it  could  not 
be  necessary  or  proper  to  ^o  to  the  court 
which  had    usurped  jurisdiction.     In 

121  Lyons' s   case,  *if    the   general  court 
had  been  of  opinion  that  the  original 

grant  was  not  valid,  it  would  not  have  re- 
fused to  make  a  new  grant.  If  the  mere 
circumstance  that  the  judgment  has  not 
been  in  form  revoked  is  a  reason  why  no 
other  court  can  grant  administration,  then 
the  jurisdiction  of  every  other  court  is 
ousted.  For  there  is  no  mode  of  revoking 
the  first  administration,  when  the  adminis- 
trator is  dead.  [Allen,  J.  Suppose  a  grant 
by  an  improper  court  to  one  who  dies,  and 
then  a  grant  by  a  proper  court,  after 
which  administration  de  bonis  non  is 
granted  by  the  court  which  first  granted 
administration.]  Stanard.  Then  the  last 
grant,  being  made  when  there  were  rights 
subsisting  under  the  grant  by  the  proper 
court,    would  be  void. 

Supposing  the  grant  to  Taylor  to  be 
valid,  he,  qualifying  as  a  full  administra- 
tor, might  recover  any  assets  in  the  hands 
of  the  representative  of  a  former  admin- 
istrator. There  is  no  limitation  upon  his 
powers,  except  when  he  attempts  to  recover 
back  what  may  have  been  appropriated  by 
a  former  administrator  in  payment  of 
debts.  Taylor  therefore  had  clear  authority 
to  receive  from  Shepherd,  and  his  sureties 
must  be  bound.  In  this  point  of  view, 
the  question  in  Wernick's  adm'r  v.  M'Murdo 
Ac.  does  not  arise.  But  suppose  Taylor  had 
only  authority  «to  receive  unadministered 
assets,  are  not  the  sureties  bound  for  assets 
which  he  has  received?  They  were  claimed 
by  Taylor  as  unadministered  assets,  and 
recovered  by  him  as  such.  Does  it  lie  in 
the  mouth  of  Taylor,  or  in  the  mouths  of 
his  sureties,  to  say  that  these  were  not  un- 
administered assets,  against  the  admission 
on  the  record?  If,  when  an  administrator 
recovers  a  debt,  his  sureties  cannot  go  into 
evidence  to  shew  that  it  ought  not  to  have 
been  recovered,  neither  can  the  sureties  in 
this  case  go  into  evidence  to  shew  that  this 
money  ought  not  to  have  been  recovered. 

Shepherd's  representatives  ought  in  no 
event  to  be  compelled   to   pay    over  a 

122  second    time  the   money   they    *have 
already   paid     to    Taylor.       Suppose 

there  had  been  no  decree  against  Alexan- 
der Shepherd,  but  he  had  denied  pending 
the  suit,  and  the  plaintiffs  had  discontinued 
their  suit  as  to  his  representatives  and  re- 
vived it  against  Taylor,  and  in  that  state 
of  things  Taylor  had  sued  Shepherd's  rep- 
resentatives and  recovered  the  assets  of 
^achariah  Burnley's  estate;  could  Shep- 
herd's estate   be    held   liable    to   pay    that 


money  over  to  the  plaintiffs?  Surely  not. 
The  opinion  intimated  by  judge  Green  in 
Wernick's  adm'r  V.  M'Murdo  &c.,  5  Rand. 
92,  3,  so  far  as  it  goes,  is  against  such  lia- 
bility. And  Hefferman's  adm'r  &c.  ▼. 
Grymes's  adm'r  Ac,  2  Leigh  512,  sfaewSf 
that  though  a.  legal  conversion  of  assets 
by  the  first  administrator  has  taken  place, 
a  court  of  equity  will  still  look  at  the  real 
nature  of  the  case,  and  hold  the  adminis- 
trator de  bonis  non  entitled  to  receive  such 
assets,  if  there  was  no  intent  on  the  part 
of  the  first  administrator  to  apply  them  to 
his  own  use.  It  has  been  argued  that  the 
decree  against  Alexander  Shepherd,  being 
personal,  discharged  the  estate  of  ^chariak 
Burnley,  and  substituted  a  mere  demand 
against  Alexander  Shepherd's  estate. 
Suppose  that  after  Shepherd's  administrator 
had  paid  over  to  Taylor,  the  estate  and  rep- 
resentatives of  Shepherd  had  become 
insolvent ;  will  it  be  contended  that  the  leg- 
atees would  in  such  case  have  had  no  right 
to  look  to  the  estate  of  2<achariah  Burnley 
in  the  hands  of  Taylor?  But  here  the 
plaintiffs  themselves,  by  their  conduct  in 
the  suit,  have  been  the  cause,  and  the  sole 
cause,  of  Shepherd's  representatives  parting 
with  the  money  to  Taylor.  If  the  plaintiffs 
had  revived  their  appeal  against  Shepherd's 
representatives,  and  prosecuted  the  claim 
against  them,  instead  of  discontinuing  the 
pursuit  of  that  estate,  and  leading  the  rep> 
resentatives  to  believe  that  they  were  dis- 
charged of  accountability  to  the  legatees, 
and  accountable  only  to  the  administrator 
de  bonis  non,  it  is  not  to  be  conceived  that 

the  payment  would  ever  have  been 
123      made    to    that   administrator.     *And 

now,  after  the  acts  of  the  plaintiffs 
have  encouraged  and  the  representatives  of 
Shepherd  to  part  with  the  assets  in  their 
hands  to  Taylor,  it  would  be  utterly  at  vari- 
ance with  every  principle  of  equity  to  hoM 
them  liable.  Let  it  be  admitted  that  the 
discontinuance  as  to  Shepherd's  represen- 
tatives was  the  result  of  an  erroneous  opin- 
ion respecting  the  law,  still  the  estate  of 
Shepherd  ought  not  to  suffer  for  a  mistake 
committed  by  the  plaintiffs  in  the  manage- 
ment of  their  own  suit. 

Leigh  for  the  legatees.  If  the  decree  of 
May  1818  had  been  acquiesced  in,  the 
plaintiffs  might,  and  no  doubt  would,  have 
commenced  proceedings  against  Hardin 
Burnley's  administrator,  to  recover  the  lial- 
ance  of  their  legacies  after  crediting  what 
was  decreed  against  Alexander  Shepherd; 
and  they  were  entitled  to  recover,  if  assets 
enough  came  to  Hardin  Burnley's  hands  b* 
pay  the  balance.  But  Alexander  Shepherd 
immediately  appealed  from  the  decree,  and 
as  the  appeal  brought  up  the  question  as 
to  the  extent  of  liability  of  Z^achariab 
Burnley's  estate,  and  so  put  in  suspense  the 
claim  of  the  plaintiffs  to  recover  the  bal- 
ance, they  could  not,  in  this  state  of 
things,  proceed  with  effect  against  Hardin 
Burnley's  estate.  Pending  the  appeal, 
Alexander  Shepherd  died ;  but  so  far  as  the 
decree  affected  him   personally,  the  appeal 
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not  abate.  This  is  shewn  by  the  case 
i'«f  Garlington  v.  Cltttton,  cited  by  mr.  Har- 
fiaon ;  Shepherd  having  agreed  that  no 
Imbatement  should  take  place.  In  conse- 
quence of  this  agreement,  his  representa- 
tives were  bound  to  take  the  same  notice  of 
the  appeal  as  if  process  of  scire  facias  had 
x«galarly  issued  against  them  to  reyive.it. 
If  Zachariah  Burnley  received  assets 
enough  of  John  Burnley's  estate  to  pay  the 
legacies  given  by  John,  he  became  a  debtor 
to  the  legatees.     If  Hardin  Burnley  received 

assets  enough  of  Zachariah  Burnley's 
124      estate    to  *pay  the  debt  of  Zachariah 

Burnley  to  the  legatees,  Hardin  Burn- 
ley was  their  debtor  for  the  legacies,  and 
the  debt  was  of  the  first  dignity  against 
Ills  intestate's  estate.  If  Hardin  Burnley's 
lepreaentatives,  or  any  of  them  in  succes- 
sion, received  assets  enough  of  Hardin 
Bum  ley's  estate  to  pay  the  legacies,  they 
each  in  succession  became  debtor  to  the 
l^atees,  and  the  debt  was  of  the  first  dig- 
nity against  Hardin  Burnley's  estate. 
And  if  Alexander  Shepherd,  as  adminis- 
trator de  bonis  non  of  ^achariah  Burnley, 
received  assets  of  Zachariah  Burnley's 
estate,  he  became  a  debtor  to  the  legatees 
to  the  extent  of  those  assets.  These  prop- 
ositions are  unquestionably  correct;  and 
it  is  jnst  as  unquestionable  that  Alexander 
Shepherd,  as  such  administrator  de  bonis 
non,  did  receive  assets,  and  that  Henry 
Pendleton,  as  administrator  de  bonis  non 
of  Hardin  Burnley,  received  abundant  as- 
sets. Nor  is  it  any  objection  to  the  propo- 
sition* that  they  suppose  Hardin  Burnley 
was  administrator  of  Zachariah  Burnley, 
and  Alexander  Shepherd  administrator  de 
bonis  non.  If  it  could  now  be  shewn  that 
administration  was  irregularly  granted  on 
Zachariah  Burnley's  estate,  first  to  Hardin 
Burnley  and  afterwards  to  Alexander  Shep- 
herd, this  would  be  of  no  avail  to  the  rep- 
resentatives of  Shepherd,  because  there 
was  a  decree  against  him  which  has  been 
affirmed,  and  even  if  that  decree  were 
erroneous,  his  representative  cannot  be 
permitted  now  to  question  it.  Nor  would 
it  avail  the  representatives  of  Pendleton ; 
because  Hardin  Burnley  had  received  assets 
of  Zachariah  Burnley's  estate,  converted 
them,  and  become  a  debtor  to  the  legatees ; 
and  though  the  grant  of  administration  to 
Hardin  Burnley  were  void,  though  he  were 
regarded  as  an  executor  in  his  own  wrong, 
yet  he  would  be  liable  to  the  legatees  in 
the  same  manner  as  a  rightful  executor, 
his  executor  or  administrator  would  be 
chargeable  in  the  same  manner  as  he  might 
have  been,  (1  Rev.  Code  of  1819,  ch.  104,  { 

66,  p.  390,)    and    the  debt  due   from 
125       faim  woul(1,  *by  force   of   the   statute 

of  Virginia,  be  a  debt  of  the  first 
dignity.  Sherman  v.  Christian  and  others, 
S  Rand.  49.  But  in  truth  there  is  no  reason 
to  doubt  the  jurisdiction  of  the  court  of 
Orangre — no  ground  to  say  that  its  grants 
were  irregular.  And  though  they  had  been 
irregular,  they  would  not  have  been  void, 
but  ▼oidable  only  upon  appeal  or  citation. 
then    that  Alexander  Shepherd  and 


Henry  Pendleton  owed  the  legatees  these 
debts,  the  question  is  whether  our  debtors 
without  'our  knowledge  or  consent,  by 
means  of  a  decree  in  a  proceeding  to  which 
we  are  no  parties  or  privies,  can  shift  the 
debt  they  owe  us  from  themselves  to  an- 
other person,  and  either  deprive  us  of  all 
recourse  against  them,  or  compel  us,  in  spite 
of  ourselves,  to  resort  to  that  other  person 
in  the  first  instance. 

If  Taylor  was  not  administrator — if  the 
grant  to  him  was .  merely  void,  it  is  the 
same  thing  as  if  Shepherd's  administrator 
and  Pendleton  had  paid  to  any  third  person 
without  pretence  of  right.  It  is  said  that 
Taylor  was  full  administrator.  There  was, 
it    is   true,    a   blunder   in    the  form  of  the 

frant;  but  they  were  not  deceived  by  it. 
'aylor  claimed  as  administrator  de  bonis 
non ;  and  there  were  previous  administra- 
tions, so  that  he  could  only  be  administra- 
tor de  bonis  non.  But  take  it  that  the 
grant  to  Taylor  was  only  voidable,  not  void, 
or  even  that  he  was  a  rightful  administra- 
tor, and  let  us  see  whether  this  will  affect 
the  liabilities  of  the  parties. 

I.  As  to  the  payment  by   William    Shep- 
herd administrator  of  Alexander  Shepherd 
to  Taylor,  of  money   which   had  been   de- 
creed to  us.     Is  it   possible   that   he   could 
rightful  y  pay  money,   actually  decreed   to 
us   against   his  decedent,  to  any  body  else, 
so  as  to  exempt   himself   from   liability   to 
us?    It    is  objected  that  the  appellees  have 
affirmed  the   propriety   of  his   payment  to 
Taylor,  for  they  claim  money  which  Alex- 
ander Shepherd   as   administrator  de  bonis 
non      of     Zachariah     Burnley      had 
126      received  *of  John   M.   Sheppard   the 
representative    of    the    previous  ad- 
ministrator.    The  money  which  Alexander 
Shepherd  received  was   assets  of  Zachariah 
Burnley's   estate  in  his   hands,    no   matter 
how    he  got  it.     We  had  the  right  to  claim 
it  of  him,  or,  if  he  failed    to  pay,    then   of 
John  M.  Sheppard.     Where  A.  owes  a  debt 
to  B.  and  pays  it  to    C,  B.  may  sue  A.  for 
the  debt,  or  may  sue  C.  for  money  had  and 
received.     If   the  proceeding  be  in  equity, 
and  both  parties  before  the  court,  the  court 
may  decree  against  A.  the  original  debtor, 
and  give  him  a  decree  over  against  C. ;  or, 
if   there  be  no  doubt  of  the  solvency  of  C, 
may    decree  directly   against    him.     It    is 
farther  objected  that  William  Shepherd  was 
decreed   to  pay   the  money  by  the  court  of 
Orange.    But  what  was  the  character  of  that 
decree?    We  were  not  parties  to  it ;  and  Wil- 
liam Shepherd  knew   that   the   money   had 
been  decreed  to  us.     He  was  bound  to  know 
the     fact,    and    that   we    claimed    against 
him, — bound  to  know  all  the  circumstances. 
Yet,  it  is   said,  he  acted  in  good  faith  and 
without  collusion.     He  did    not  act  without 
favouritism.     Taylor  had  in  equity  no  pre- 
text of  right  to  recover  this   money,  but  on 
the  ground  that  it  was  necessary  for  debts. 
There  was  no  debt  but  that  due  to  us.     Yet 
our  claim  was  resisted,  and  the  money  paid 
to  Taylor,    that   he   might  get   a  commis- 
sion on  the  amount,  or  for  spme  other  reason 
equally  inaufQcient. 
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II.  As  to  the  payment  by  Henry  Pendle- 
ton. He  also  consented  to  a  decree  in  fa- 
vour of  Taylor,  with  knowledge  of  our  claim 
to  the  money,  and  of  there  being  no  other 
.  debt  against  'Zachariah  Burnley's  estate. 
He  paid  to  Taylor,  in  order  that  Taylor 
might  account  to   us.     He   had   no  right  to 

?ractice  this  favouritism ;  no  right  to  give 
^aylor  a  commission.  And  his  representa- 
tives are  not  entitled  to  exemption  from 
liability  by  any  thing  in  judge  Green's 
opinion  in  Wernick's  adm'r  v.  M  'Murdo 
Ac,  5  Rand.  92,  3.  All  that  a  suit  could  do 
would  be  to  give  notice  of  the  claim. 
127  And  if  Pendleton  knew  of  *the  claim, 
he  is  as  little  entitled  to  the  benefit  of 
the  exception  .  as  if  there  had  been  a  suit. 
We  insist  then,  upon  the  authority  of 
Wernick's  adm'r  v.  M' Murdo  Ac,  that  not- 
withstanding the  payments  to  Ta3*lor,  and 
even  though  he  were  a  rightful  administra- 
tor, the  representatives  both  of  Pendleton 
and  Shepherd  remain  liabld  to  the  lega- 
tees. 

C.  Johnson  in  reply.  It  is  contended  that 
the  grant  of  administration  to  Taylor  was 
void,  because  granted  by  the  county  court 
of  Hanover,  when  the  prior  grants  of  ad- 
ministration were  by  the  county  court  of 
Orange;  and  Bx  psLrte  Lyons,  2  Leigh  761, 
is  relied  upon.  That  case  merely  decides 
that  the  court  which  granted  the  original 
administration  is  the  proper  court  to  which 
the  application  should  be  made  for  adminis- 
tration de  bonis  non.  It  does  not  decide 
that  a  grant  de  bonis  non,  when  the  admin- 
istration is  vacant,  is  a  nullity  if  made  by 
a  court  different  from  that  which  granted 
the  first  administration.  Suppose  that  the 
general  court  had  in  fact  granted  the  ad- 
ministration asked  for  in  the  case  Ex  parte 
Lyons;  had  judged  erroneously  as  to  its 
own  jurisdiction :  could  it  be  pretended  that 
such  grant  by  the  general  court  would  be 
void,  and  the  suieties  of  the  grantee  not 
bound  for  his  due  administration?  The 
case  of  Fisher  v.  Bassett  and  others  settles 
the  law  of  the  subject,  and  it  would  be 
supererogatory-  to  argue  in  support  of  that 
decision,  especially  as  the  present  court  is 
composed  of  only  the  same  number  of 
judges  that  sat  in  that  case.  It  is  referred 
to  and  commented  upon  in  3  Rob.  Pract. 
423-28,  and  from  what  is  there  said,  as 
well  as  Irom  the  recollection  of  those  who 
took  part  in  the  case,  we  know  it  was  elab- 
oratel3'  discussed  and  maturely  considered. 
Regarding  Fisher  v.  Bassett  and  others  as 
authority,  we  need  only  enquire  what  is 
established  by  it.  It  proves  that  the  grants 
by  the   county   court   of  Orange  to  Hardin 

Burnley  and  Alexander  Shepherd 
128      *were  valid  grants,  until  avoided  in  a 

regular  way  on  appeal  or  citation. 
These  grants  were  never  avoided,  but  they 
ceased  by  the  death  of  the  grantees.  And 
when  the  county  court  of  Hanover  was  ap- 
plied to  by  Taylor  for  letters  of  administra- 
tion, that  court  was  called  upon  to  consider 
and  decide  whether  the  facts  were  such  as 
to  found  its  jurisdiction  to  make  the  grant; 


beinfl 


and  in  granting  the  letters,  it  did  decl 
(as  mr.  Stanard  has  strongly  and  clea: 
shewn)  that  very  question.  The  judgm< 
of  Hanover  court  is  precisely  within 
reason  and  principle  of  Fisher  v. 
and  others,  and  even  if  capable  of 
avoided,  is  valid  until  so  avoided.  If  the 
grant  by  Hanover  court  had  been  in  temm 
a  grant  of  administration  de  bonis  non,  it 
would  still  not  have  been  void;  for  a  gruit 
of  administration  de  bonis  non  never  aheit^ 
on  its  face  when  or  where  the  former  grant 
was  made,  and  the  inference  from  evctj 
grant  de  bonis  non  is  regularly  that  t 
former  administration  was  granted  by 
same  court.  The  only  form  of  a  grant 
administration  de  bonis  non  which 
with  any  plausibility  be  regarded  as  a  s 
iity,  would  be  one  shewing  on  its  face  t 
a  different  court  had  granted  the  first 
ministration.  But  that  is  not  shewn  on 
face  of  the  grant  to  Taylor  by  the  court 
Hanover,  nor  does  the  grant  even  prof 
to  be  a  grant  of  administration  de  bo: 
non.  Even  if  it  were  conceded  that 
grant  of  administration  to  Taylor  was 
a  court  which  had  not  jurisdiction,  it  W( 
hy  no  means  follow  that  his  sureties 
'^ot  bound  for  his  due  administration  of 
assets.  Such  consequences  wonld 
from  holding  that  sureties  for  an  admin 
tration  are  discharged  by  a  defect  of  jn 
diction  in  the  court  which  makes  the  gian 
that  it  would  seem  better  to  apply  the 
trine  of  estoppel,  and  hold  them  preclndi 
from  denying  that  the  party  for  whom  tf 
are  bound   was  administrator.     If   in  t 

case  the   sureties   of    Taylor   can: 
129      deny  that  he  *wa8  administrator, 

cannot  be  heard  to  deny  that 
money  which  he  received  as  administra 
was  assets  of  Zachariah  Burnley^s  esta 
Upon  the  question  whether  the  paymen 
by  William  Shepherd  as  administrator 
Alexander  Shepherd,  and  by  Henry 
dleton  as  administrator  of  Hardin  Bornteyt 
were  valid  payments  as  against  the  lega^ 
tees,  Johnson  sustained  and  enforced  tkcf 
views  presented  by  Patton  and  Stanard. 


ALLEN,  J.,    delivered   the   following  a» 
the  opinion  of  the  court: 

The  court  is  of  opinion,  that  as  the  oosat, 
of  Orange  county  had  general  jurisdictios 
to  grant  administration  when  a  propef 
state  of  facts  existed;  whether  the  com 
erred  or  not,  in  determining  that  the  fact! 
were  proved  upon  which  the  power  to  grant 
administration  in  the  particular  case  de*! 
pended,  is  not  to  be  enquired  into  collatier< 
ally.  Until  such  orders  or  grants  ms% 
reversed  or  revoked,  they  conferred  on  the 
grantees  all  the  powers  of  rightful  admin* 
istrators.  The  court  is  further  of  opinioflt 
that  when  the  grants  expired  by  the  deati 
of  the  grantees,  and  the  estate  was  nnre^ 
resented,  it  became  the  duty  of  some  conff 
to  appoint  an  administrator:  that  if  tbt 
first  appointment  had  been  made  by  a  coort 
having  no  jurisdiction,  such  appointmei  ~ 
did  not  oust  the  jurisdiction  the  propi 
court;  but  that  when  the  first  appointmei 
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been  revoked  or  the  order  reversed,  or 
hen  the  grant  expired  by  the  death  of  the 
ntee,  and  there  was  no  conflicting 
ht  in  existence,  it  was  competent  for 
court  which  in  the  first  instance  might 
▼e  rightfully  exercised  jurisdiction,  to 
jnant  administration.  Whether  the  par- 
IScnlar  state  of  facts  existed  which  would 
lliave  authorized  such  court  to  grant  admin- 
llstration  originally,  was  a  matter  to  be  en- 
jquired  into  and  decided  by  the  court;  and 
the  decision,  if  erroneous,  would  be 
1130  voidable  only,  *and  not  void.  The 
court  is  therefore  of  opinion  that  the 
l^rant  of  administration  made  by  the  court 
[«f  Hanover  to  William  D.  Taylor  on  the 
Instate  of  Zachariah  Burnley,  when  there 
Vas  no  conflicting  administration'  in  ex- 
istence* and  which  has  not  been  reversed  or 
revoked,  is  to  be  held  valid,  and  the  said 
'William  D.  Taylor  and  the  sureties  in  his 
4ifiicial  bond  are  responsible  for  his  acts. 
The  court  is  further  of  opinion  that 
where,  as  in  this  case,  the  administrator 
sues  for  and  recovers  money,  debts  or 
effects  as  the  assets  of  the  estate,  he  must 
.account  for  them ;  and  his  sureties,  who 
[fcave  covenanted  for  his  faithful  adminis- 
tiration  of  them,  are  liable  if  he  fails  so  to 
account.  The  court  is  therefore  of  opinion 
that  the  said  administrator  Taylor  and  his 
;  sureties  were  liable  to  the  appellees,  for 
[the  assets  received  of  the  representative  of 
I  Hardin  Burnley's  estate  and'  the  represen- 
;  tative  of  Alexander  Shepherd's  estate. 

The  court  is  further  of  opinion    that   as 
:  the  administrator  de  bonis  non  cannot  com- 
Ipel  the  representative  of  a  former  adminis- 
trator to  account  for  the   converted   assets, 
it  would  have  been  competent   for   the  ap- 
pellees, if   the  assets  of  Zachariah  Burnley 
had  been  converted    by   his   flrst   adminis- 
trator Hardin  Burnley,    to   proceed  against 
his  representative  for  satisfaction.     But  as 
the  appellees  did  not  proceed   against  such 
representative,  but,  after  the  death  of  said 
^Hardin  Burnley,  dismissed  his  representa- 
'tive  from  the  suit,    and   revived   the   same 
against  the  administrator  de  bonis   non   of 
2^chariah  Burnley,  it  was  lawful  and  proper 
for  the  representative  of  Hardin  to  transfer 
and  pay  over  to  the  representative  of  ^ach- 
ariah  Burnley  for  the  time  being,    against 
whom  the  appellees   were   proceeding,    the 
unapplied  assets  of  Zachariah  Burnley ;  and 
that  such  payment,  made  (as  in  the  present 
case)  in  good  faith  and  under  the   sanction 
of  a  decree  of  a  court   of  competent  juris- 
diction, is  a   complete   protection    to 
131       the  *representatives  of  Hardin  Burn- 
ley's estate  for  all  sum   so   paid  over 
to  Alexander   Shepherd    and    William    D. 
Taylor,    the   succeeding    administrators  of 
Zacbariah  Burnley. 

The  court  is  further  of  opinion,  that  as 
the  matter  in  controversy  in  the  original 
cause  was  as  to  the  extent  of  liability  of 
the  estate  of  Zachariah  Burnley  on  ac- 
count of  the  assets  of  John  Burnley  re- 
ceived by  him,  it  would  not  have  \  een 
proper  for  the  representative  of  Alexander 
Shepherd,    who   held   in    his  hands  the  ad- 


mitted unapplied  assets  which  his  intestate 
had  received  from  Hardin  Burnley's  repre- 
sentative, to  pay  over  those  assets  to  the 
appellees  until  the  appeal  had  been  dis- 
posed of;  as,  if  the  decree  had  been  re- 
versed, he  would  in  that  event  have  been 
responsible  to  the  proper  distributees  of 
Zachariah  Burnley  for  the  amount.  The 
court  is  further  of  opinion  that  though  the 
appellees  had  obtained  a  decree  against 
said  Alexander  Shepherd  as  administrator 
de  bonis  non  of  Zachariah  Burnley,  such 
decree  was  personal,  only  in  respect  to  the 
assets  admitted  to  be  in  his  hands,  and 
which  it  was  nowhere  alleged  that  he  had 
converted  or  wasted.  That  when  such  un- 
applied assets  came  to  the  hands  of  his  ad- 
ministrator, however  the  rule  might  be  at 
law,  in  e<|uity  they  should  be  treated  as  the 
unadministered  assets  of  Zachariah  Burn- 
ley: and  that  when  the  administrator  of 
Alexander  Shepherd,  in  pursuance  of  a  de- 
cree of  a  court  of  competent  jurisdiction, 
paid  over  and  transferred  to  the  representa- 
^ve  of  the  said  Zachariah  Burnley  such  as- 
sets, such  payment,  if  made  in  good  faith, 
should  protect  the  estate  of  Alexander 
Shepherd  from  the  claim  of  the  appellees. 
That  in  this  case  no  collusion  or  bad  faith 
is  imputed  or  proved ;  but  on  the  contrary, 
the  course  of  the  appellees  throughout  in- 
dicated to  all  concerned,  that  they  looked  to 
the  representative  of  Zachariah  Burnley  for 
the     time     being,     and     to     him     alone, 

for  satisfaction  of  their  claim.  They 
132      *had    instituted    their    suit    against 

Zachariah  Burnley:  on  his  death, 
they  revived  it  against  Hardin  Burnley  his 
administrator:  on  his  death,  they  dismissed 
the  representative  of  Hardin  Burnley  from 
the  cause,  and  revived  it  against  Alexan- 
der Shepherd  administrator  de  bonis  non  of 
Zachariah  Burnley,  who  thereupon  pro- 
ceeded to  collect  from  the  representative 
of  Hardin  Burnley  the  assets  of  Zachariah 
Burnley:  and  on  the  death  Alexander  Shep- 
herd, they  revived  against  William  D. 
Taylor  administrator  of  Zachariah  Burn- 
ley, who  proceeded  to  collect  the  assets 
from  his  predecessors  in  the  administration. 
Under  such  circumstances  it  would  be 
against  equity  to  compel  the  representa- 
tives of  Alexander  Shepherd  again  to  pay 
the  amount. 

The  court  is  therefore  of  opinion  that  the 
bill  should  have  been  dismissed  as  to  the 
representatives  of  Alexander  Shepherd,  but 
without  costs.  That  the  bill  should  have 
been  dismissed  as  to  the  representatives  of 
Hardin  Burnley,  but  without  costs,  unless 
the  appellees  had  desired  an  account  of  the 
administration  of  Hardin  Burnley  on  Zach- 
ariah Burnley's  estate,  for  the  purpose  of 
shewing  that  a  greater  amount  of  assets  of 
the  said  Zachariah  Burnley  had  come  to 
the  hands  of  Hardin  Burnley,  than  had 
been  paid  over  to  the  said  Alexander  Shep- 
herd and  William  D.  Taylor,  his  successors 
in  the  administration  on  Zachariah  Burn- 
ley's estate:  and  that  the  appellees  are  still 
entitled  to  such  an  account,  if  desired. 
That  a  decree    should   have  been    rendered 
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against  William  D.  Taylor  and  his  sureties 
in  the  administration  bond,  or  their  rep- 
resentatives, for  the  amount  of  assets 
received  by  said  Taylor  of  Alexander  Shep- 
herd's representative  and  Hardin  Burnley's 
representative,  tog-ether  with  any  other 
assets  of  Zachariah  Burnley  which  came 
to  the  hands  of  Taylor:  and  that  leave 
should  have   been   given    the   appellees    to 

amend  their  bill,  and  make  any  other 
133      person  or  persons  *parties,    who  may 

have  improperly  received  from  said 
Taylor  the  assets  of  said  ^achariah  Bum- 
ley's  estate. 

It  is  therefore  considered  that  the  said 
decree  be  in  all  things  reversed  with  costs, 
and  the  cause  remanded,  to  revive  and  make 
the  proper  parties,  and  to  be  proceeded  in 
according  to  the  principle  of  this  decree. 

•Note  by  the  reporter.  Since  the  payments  were 
made,  the  validity  of  which  was  discussed -in  this 
case,  an  act  of  assembly  has  been  passed  to  author- 
ize an  administrator  de  bonis  non  to  receive  assets 
from  the  executor  or  administrator  of  a  prior  ex- 
ecutor or  administrator.  The  date  of  the  act  is 
the  6th  of  April  18S9,  and  it  will  be  found  in  the  ses- 
sion acts  of  that  year,  p.  44,  ch.  70. 


Perrin  and  Others  v.  Lomax  and 
Another. 

May,  1848,  Richmond. 

(Absent  Cabsll,  P.,  and  Stanasd,*  J.) 

Deeds  of  Trust— To  Secun  Croditors— Conversions- 
Contribution  after  Deatli  of  Qrantor  between  Realty 
and  Personalty— Case  at  Bar.— in  1810  a  deed  of  trust 
was  made,  whereby  it  was  witnessed,  that  for  the 
purpose  of  secnriufir  to  the  grantor's  creditors 
their  debts,  and  to  make  provision  for  the  sup- 
port, education  and  future  settlement  of  his  chil- 
dren, he  conveyed  his  whole  estate  In  trust  for 
the  payment  of  his  debts,  and  for  that  purpose  the 
trustees  were  empowered  to  sell  from  time  to 
time  such  parts  of  the  premises  as  to  them  misrht 
seem  fit,  or  authorized  to  dispose  of  the  same,  or 
any  part  thereof,  in  such  manner  as  mig-ht  by 
them  be  deemed  most  beneficial  and  advauta- 
flreous  to  all  the  parties  interested:  and  out  of 
the  rents  and  profits,  they  were  to  support  the 
ff  ran  tor  and  his  wife,  and  their  family,  during 
the  joint  lives  of  the  firrautor  and  his  wife,  and 
the  survivor  of  them  during  the  life  of  the  sur- 
vivor; and  then  the  estate  was  in  trust  for  such 
children  of  the  grantor  as  he  might  leave  at 
his  death.  After  making  this  deed,  the  grantor 
died  the  same  year  (1810),  leaving  a  widow, 
and  three  children  by  her.  In  1811,  the  acting 
trustee  sold  a  portion  of  the  real  property, 

134  and  the  proceeds  were  *applied  towards  the 
discharge  of  the  debts.  In  1814  one  of  the 
children  died,  whereby  her  interest  In  remainder 
in  the  whole  estate  passed  to  her  mother  and  the 
two  other  children.  In  1815  another  child  died, 
whereby  his  like  interest  (embracing  that  ac- 
quired  through   the   child   that  had   first  died) 

*He  had  been  counsel  for  the  appellants. 

tSee  monographic  note  on  "Conversion  and  Recon- 
version" appended  to  Vaughan  v.  Jones,  28  Gratt 
444. 


passed  to  his  mother  and  the  surviving*  child.  | 
And  in  1810  the  widow  died,  whereby  tbe  ixiierefltt| 
in   the  remainder  which  she  had  so  acanired.! 
passed,  as  to  the  realty,  to  her  surviving  chlH 
and  as  to  the  personalty,  to  her  second  tansbaaC 
who  survived  her  and  became  her  administrator. 
At  the  period  of  the  widow's  death,  part  of  tke 
real  and  part  of  the  personal  estate  conveyed  vai : 
undisposed  of  by  the  trustee;  and  thereafter  be'; 
disposed  of  part  of  each  to  satisfy  debts.    Hba 
1.  the  conversion  in  1811,  of  part  of  tbe  realty  into 
personalty,  being  within  the  authority  and  dl9cre> 
tion  of  the  trustee,  and  made  at  a  time  wben  there 
was    no   conflict,    but  an   identity    of    interest 
amongst  those  entitled  to  the  estate,  cannot  tor 
reason  of  circumstances  thereafter  arislncr.  for- 
nish  any  equity  for  a  reimbursement  of  tbe  realtar^ 
out  of  the  personalty,  or  for  contribution  la 
favour  of  the  former  against  the  latter.    2.  Tliat 
though,  upon  the  widow's  death,  the  successioiQ  to ! 
the  real  fell  into  a  different  channel  from  the  per 
sonal  property,  yet  as  the  authority  and  discrettas  . 
of  the  trustee  in  regard  to  sales  of  tbe  property. 
whether  real  or  personal,  continued  as  before  no 
equity  could  arise  between  the  realty  and  persoa- 
alty  for  reimbursement  of  one   to   the  other, 
neither  being  primarily,   but  the  whole  estate 
indiscriminately,  subjected  to  payment  of  the 
debts  by  the  provisions  of  the  trust  deed :  which. 
and  not  the  principles  governing  the  administra- 
tion of  decedents'  estates,  must  give  the  rule  npoa 
the  subject    But  S.  that  an  equity  of  a  dilferest 
nature  did,  however,  arise  out  of  the  provisioosof 
the  trust  deed,  so  soon  as  the  succession    to  the 
realty  and  the  personalty  so  fell  into  diifeieot  , 
channels:  and  it  was  simply  thia,  that  the  ownen 
of  the  realty  and  personalty  should  contribute  10 
the  burthen  of  paying  the  debts  remaining  nnsat^ 
isfied  at  the  widow's  death,  in  proportion  to  the 
value  of  their  respective  interests:  and  the  ezer> 
else  by  the  trustee  of  the  authority  and  discretiaa 
vested  in  him,  should  not  have  the  effect  of  dis> 
turbing  the  due  apportionment  of  that  bnrthoi 
amongst  those  several  interests. 

Ralph  Wormley  the  first  died  in  1806. 
havinf^  by  his  will  deviaed  and  bequeathed 
a  large  real  and  peraonal  estate  to  his 
son  Kalph,  subject  however  to  the  pajmeot 
of  debts. 

On  the  8th  of  August  1810,  the  testator's 
son  Ralph     (who  will  be  called  here- 
135      after  Ralph  the  *second)  made  a  deed 
of  trust  to   John  Taytoe  and  John  T. 
Lomax,  whereby   it  was   witnessed,  '*that 
for  the  purpose  of  better  securing  to  the 
creditors     of     the     said     Ralph    Wonnlej 
the  payment  of  their  just  debts,  and  at  the 
same  time    to  make  adequate  provision  for 
the    support,   maintenance,    education  and 
future  settlement  of  the  children  of  the  said 
Ralph,"    and  for  the  consideration  office 
dollars  paid  to  him  by  Taylor  and  Lomax, 
he  conveyed  to   them   the  estate  so  devised 
and  bequeathed  to  him  as  aforesaid,  *'aiid 
all  property,   estate,  rights,    credits,  goods 
and  chattels  whatsoever,    and  wheresoevtr 
being,    of  him  the   said   Ralph,"  upon  tbe 
following  trusts,    that  is  to  say,  *4n  tnut 
for     the    payment     of    just     and    lawfni 
debts  of  the  said  Ralph ;  and  for  that  pof* 
pose  the  said  John  Tayloe  and  John  Tajloe 
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!  Lomaz  are  fttlly  authorized  and  empowered 
I  to  sell,  from  time  to  time,  such  parts  of  the 
premises  as  to  them  may  seem  fit,  or  au- 
thorized to  dispose  of  the  same,  or  any  part 
thereof,  in  such  manner  as  may  by  them 
be  deemed  most  beneficial  and  advantageous 
to  aU  the  parties  interested ;  and  out  of  the 
rents,  issues  and  profits  of  the  said  estates 
hereby  conveyed,  to  support  and  maintain 
the  said  Ralph  and  his  wife  Eliza,  and 
their  family,  during  the  joint  lives  of  the 
said  Ralph  and  Cliza,  and  the  survivor  of 
the  said  Ralph  and  Eliza  during  the  life  of 
SQch  survivor;  and  from  and  after  their 
death,  then  in  trust  for  such  child  or  chil- 
dren of  him  the  said  Ralph  as  he  may  leave 
at  his  death,  and  their  heirs  forever ;  and 
in  default  of  such  issue,  in  trust  for  such 
person  or  persons  as  he  the  said  Ralph 
'may,  by  last  will  and  testament  in  writing, 
appoint ;  or  in  default  of  such  appointment, 
then  to  the  right  heirs  and  distributees 
of  him  the  said  Ralph  Wormley.  And  for 
the  better  performance  of  the  trusts  herein 
before  mentioned,  the  said  Ralph  Wormley 
has  constituted  and  does  hereby  constitute 
them  the  said  John  Tayloe  and  John 
136  Tayloe  Lomax,  and  '^the  survivor  of 
them,  his  true  and  lawful  attorneys 
'  irrevocable,  for  him  and  in  his  name  to  sue 
for  and  recover,  and  give  acquittances  for, 
all  debts,  dues  and  demands  which  the  said 
Ralph  may  now  have  owing,  or  which  may 
hereafter  be  accruing,  unto  him  the  said 
Ralph ;  to  implead  and  be  impleaded,  and 
to  do  every  other  lawful  matter  or  thing 
touching  the  trust  herein  before  created, 
which  he  the  said  Ralph  might  lawfully  do 
by  himself." 

Ralph  Wormley  the  second,  after  making 
this  deed,  died  in  the  latter  part  of  IdlO, 
survived  by  his  wife  Eliza,  and  three 
children,  Elizabeth,  John  and  Ralph  the 
third,  all  of  whom  were  by  his  said  wife. 
The  child  Elizabeth  died  in  1814,  and  John 
in  1815.  Afterwards,  in  October  1815,  the 
widow  Eliza  married  Carter  Braxton.  She 
died  in  1816,  leaving  her  husband  Braxton 
and  her  son  Ralph  surviving  her,  and  no 
other  descendant.  In  1824  this  son  (Ralph 
the  third)  died  an  infant,  intestate  and 
unmarried,  whereby  his  estate  became 
divisible  into  two  moities,  one  for  his  pa- 
ternal and  the  other  for  his  maternal  kin- 
dred. 

In  1828  a  bill  was  filed  in  the  superior 
court  of  chancery  at  Fredericksburg,  by 
the  said  paternal  and  maternal  kindred, 
setting  forth,  that  Lomax  alone  took  upon 
himself  the  burthen  of  the  execution  of  the 
tmst ;  that  at  various  times  he  sold  consid- 
erable real  and  personal  estate,  and  re- 
ceived rents  and  hires,  and  had  paid  off  the 
debts  of  Ralph  the  second ;  that  in  a  suit 
in  the  said  court  in  the  name  of  Ward  and 
others,  creditors  of  said  Ralph  the  second, 
against  Tayloe  and  others,  the  accounts  of 
■aid  Lomax  as  trustee  had  from  time  to  time 
been  settled  by  a  commissioner  and  allowed, 
and  the  complainants,  having  examined 
the  same,  were  content  therewith ;  that  the 
real  estate  left  consists  of   a  valuable  tract 


of  land  called  Rosegill,  in   Middlesex,    and 

the  personal  estate  left  consistent  of  about 

23  slaves,  some  stock,    and  a  balance 

137  of     funds      in     the    *hands    of    the 
trustee,  arising  from  sales  of  real  and 

personal  estate,  rents  of  land,  and  hires  of 
slaves;  and  the  complainants  claim  that 
the  whole  of  the  said  real  and  personal 
estate,  not  required  for  the  payment  of 
debts,  should  be  divided  and  distributed 
amongst  them.  They  state,  however,  that 
Carter  Braxton,  as  administrator  of  his 
wife,  claims  to  share  in  the  personal  estate ; 
and  he  is  made  a  defendant,  as  well  as 
Lomax  the  surviving  trustee. 

The  answer  of  Lomax  admitted,  that  the 
entire  agency  of  the  trust  had  devolved 
upon  him  (except  as  to  the  sale  of  one  slave 
and  the  disbursement  of  the  proceeds),  and 
that  he  had  from  time  to  time  settled 
accounts  of  his  trust,  in  the  suits  by  the 
creditors  of  Ralph  the  second  against  the 
trustees,  all  of  which  were  consolidated 
in  the  name  of  Ward  v.  Tayloe;  and  the 
respondent  expressed  his  belief  that  there 
would  be  a  considerable  surplus  of  estate 
of  Ralph  the  second,  after  the  payment  of 
the  creditors.  He  prayed,  however,  if  the 
court  made  a  decree  for  a  division  of  the 
estate,  that  it  would  make  provision  for  an 
adequate  indemnification  of  himself  and 
his  cotrustee  against  the  liabilities  to  which 
they  were  exposed. 

Braxton,  in  his  answer,  said,  that  on  the 
death  of  the  infant  Elizabeth,  her  mother 
became  entitled  to  one  third  of  the  estate, 
that  is,  to  one  ninth  of  the  estate  of  Ralph 
the  second ;  and  on  the  death  of  the  infant 
John,  his  mother  became  entitled  to  one 
half  of  his  estate,  that  is,  to  two  other 
ninths  of  the  estate  of  Ralph  the  second ; 
and  thus,  at  the  tim\s  of  the  death  of  mrs. 
Braxton,  the  portion  to  which  she  was  en- 
titled of  the  estate  of  Ralph  the  second  was 
one  third  thereof.  He  stated  that  the  only 
real  estate  sold  since  the  deaths  of  Elizabeth 
and  John  was  a  farm  called  The  Cottage, 
which  was  sold  for  about  3000  dollars; 
while  the  personal  estate  sold  since 
their  deaths  amounted  to  about  12000 

138  '^dollars.     And   he   insisted   that   the 
heirs  of  Ralph  Wormley  the  third  had 

no  right  to  have  the  real  estate  relieved  and 
reimbursed  by  the  personal,  (because  of  the 
palpable  difference  between  the  case  of  an 
executor  and  of  a  trustee, )  but  on  the  con- 
trary, when  the  real  and  personal  estates 
descended  and  passed  to  different  parties, 
the  trustees  ought,  and  in  equity  would  be 
compelled,  to  draw  ratably  on  the  two 
funds,  the  real  and  the  personal,  for  the 
payment  of  debts ;  or,  if  this  principle  be 
not  sanctioned,  that  the  court  should  decree 
the  respondent  one  third  of  the  slaves  and 
money  remaining  in  the  hands  of  the  trus- 
tees. 

The  court  of  chancery,  in  1828,  decreed  a 
division  of  the  tract  of  land  called  Rosegill 
among  the  heirs  of  Ralph  the  third,  making 
provision  for  the  indemnity  of  the  trus- 
tees against  any  debts  which  might  after- 
wards  be  demanded  against   either   Ralph 
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the  first  or  Ralph  the  second ;  and  the  court 
also  directed  certain  accounts,  to  enable  it 
to  decree  in  respect  to  the  personalty.  The 
cause  was  afterwards  removed  to  the  cir- 
cuit court  of  Stafford,  and  subsequently  to 
Essex. 

The  report  of  the  commissioner  shewed, 
that  there  was  brought  into  the  accounts 
reported  in  Ward  v.  Tayloe,  and  applied 
towards  the  discharge  of  the  debts  of 
Ralph  the  second,  the  sum  of  9172  dollars 
41  cents,  which  was  the  proceeds  of  a  tract 
of  land  called  Pianketank,  sold  by  the 
trustees  in  1811.  And  then  the  report  pro- 
ceeded as  follows:  * 

'^ After  the  deaths  of  Elizabeth  and  John, 
the  following  sums  were  received  from  the 
realty : 

1815.  Sales  of  wheat  to  Burke 256  10 

1816.  Net  proceeds  of  barley  and  corn 

of  1815,  shipped  to  Baltimore 

in  January  and  sold  in  June..    934  46 
Net  proceeds  of  corn  shipped  to 

messrs.  Donald  &  son 

139      *Corn  furnished  mrs.  Braxton . 
C.  M.  Braxton,  sales  of  barley. . 

Do.  lot  of  corn 

1817.  Sale  of  Cottage  to 

A.  New 2982  50 

Meadow  to  Nichol- 
son      240  00 

Upland  to  Z.  Bres- 
ton 516  03 


813  95 

82  50 

7  20 

40  00 


3738  53 


Tobacco  to  Nicholson 408  78 

Crops  January  1817 2181  55 

Rent  of  land  from  1st  Jan'y  1818  to 
1828,  inclusive,  is  11  years,  esti- 
mated at  $300 3300  00 


$11443  07 


And  if  interest  be  added,  it  would  make 
upwards  of  20,000  dollars  which  the  realty 
had  contributed  towards  the  payment  of 
debts  up  to  1st  May  1835;  a  sum  greatly 
exceeding  all  the  trust  subject  in  the  hands 
of  the  trustee,  viz. 


Bonds  &c.  outstanding,  after  de- 
ducting decree  of  Carter  v. 
Wormley 

Slaves,  in  1822  estimated  at  2419 
dollars  50  cents,  (the  commis- 
sioner has  no  warrant  for  the 
supposition,  but,)  if  doubled  in 
value,  would  make  but 


5165  78 


6839  00 
$12004  78" 


It  appeared  that  the  sum  of  5165  dollars  78 
cents,  above  mentioned,  consisted  exclu- 
sively of  a  residue  of  the  hires  of  the  slaves 
which  had  accrued  from  the  1st  of  January 
1829  to  the  1st  of  January  1835.  At  the 
time  of  the  decree  in  1828,  the  proceedings 
in  the  suits  between  the  creditors  of  Ralph 
Wormley  and  his  trustees,  together  with 
the  papers  filed  and  the  accounts  taken  in 
those  suits,  were,  by  consent  of  parties,  re- 
ferred to  as  a   part   of   the   record    in  this 


140  suit,  and  the  *conrt  at  that  time  con- 
firmed those    accounts.      Hence    the 

account  returned  in  this  case  by  the  com- 
missioner, of  the  transactions  of  the  tnu- 
tee,  commenced  with  the  balance  due  on 
the  first  of  September  1828  according  to  & 
previous  report,  and  no  accounts  of  the 
trustee  prior  to  that  time  were  inserted  in 
the  record  of  this  case. 

In  the  progress  of  the  cause  an  amended 
bill  was  filed,  making  the  personal  repre- 
sentatives of  Elizabeth,  John  and  Ralph 
the  third,  parties  defendants.  This 
amended  bill,  however,  set  forth  that  thej 
all  died  infants  and  not  at  all  indebted. 

On  the  26th  of  April  1837,  the  circnit 
court  of  Eyssex,  declaring  its  opinion  to  be 
that  the  money  and  slaves  of  the  trust  fnnd 
in  the  hands  of  the  defendant  Lomax 
should  be  distributed  as  the  personal  estate 
of  the  deceased  infants  Elizabeth,  John  and 
Ralph  Wormley,  directed  a  division  of  the 
slaves,  and  decreed  to  the  defendant  Brax- 
ton, as  administrator  of  his  wife  Klizat>eth, 
one  third  thereof,  and  one  third  of  the 
said  sum  of  5165  dollars  78  cents ;  and  to 
the  distributees  of  Ralph  Wormley  the 
third,  the  other  two  thirds. 

From  this  decree,  on  the  petition  of  the 
complainants,  an  appeal  was  allowed.  The 
view  taken  in  the  petition  was,  that  by  the 
report  of  the  commissioner,  the  aggregate 
amount  of  the  personal  estate  in  the  hands 
of  the  trustee  appeared  to  be  far  short  of 
what  had  come  to  the  hands  of  the  trustee 
from  the  real  estate,  since  the  deaths  of 
the  two  children  of  Ralph  the  second,  and 
indeed  since  the  death  of  their  mother,  his 
widow.  And  it  was  insisted  that  the  de- 
cree was  erroneous, 

1st.  Because  it  is  a  matter  of  plain 
equity,  that  the  conversion  of  the  estates 
of  infants,  after  their  deaths  and  the  der- 
olution  of  their  rights  on  their  heirs, 
which  after  events  ascertain  to  be  nn- 
n^cessary,  does  not  extinguish  or  impair 
their   rights    therein,    so   as  to  alter 

141  *^their  rights  of  succession  ;  but  there 
was  a  plain  resulting  trust   to  Ralph 

the  surviving  child,  in  the  proceeds  of  tiie 
converted  property;  and  consequently,  in 
respect  to  the  balance  of  5165  dollars  78 
cents,  of  a  fund  of  upwards  of  20,000  dollars 
resulting  from  the  real  estate,  that  stands 
in  place  of  so  much  real  estate  of  Ralph  the 
third,  and  passed  on  his  death  to  his  heirs 
and  distributees. 

2ndly,  Because,  by  principles  analogoos 
to  the  foregoing,  (as  the  personal  was  the 
natural  fund  for  the  payment  of  debts,)  the 
trustee  and  administrator  of  Ralph  the  sec- 
ond ought  to  have  applied  the  slaves  to  that 
object;  and  if,  for  inconvenience,  he  has, 
by  this  power  as  trustee,  applied  the  real 
estate  of  the  heir  to  that  object,  the  slaves 
ought,  in  a  question  between  the  real  and 
personal  representatives,  to  stand  in  the 
place  of  the  land  and  have  the  same  desti- 
nation as  the  land  would,  or  at  least,  in 
favour  of  the  heir,  be  charged  with  a  som 
equal  to  that  which  had  been  taken  from 
the  real  estate. 
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Stanard  f^r  appellants.  If  it  was  the 
purpose  of  any  party  to  insist  that  what 
the  commissioner  has  reported  to  have 
arisen  from  real  estate  did  not  so  arise, 
there  ought  to  have  been  an  exception  to 
the  report  on  this  ground.  But  the  report 
is  without  exception,  and  must  be  consid- 
ered correct.  So  considering  it,  the  conse- 
quence follows,  that  what  now  remains  in 
the  hands  of  the  trustee  should  pass  as 
real  estate.  For  the  rule  is  well  estab- 
lished, that  where  a  conversion  is  not 
made  until  after  the  death  of  the  party 
making  a  trust,  the  surplus  remaining 
after  satisfying  the  purposes  of  the  trust 
that  he  has  created,  and  which  would  go  to 
him  if  alive,  is  an  interest  in  real  estate, 
which  passes  as  such  to  his  heirs  or  dev- 
isees. Kmblyn  v.  Freeman,  Prec.  in  Ch. 
541;    Roper    v.    Radcliffe,     10     Mod.    230; 

Digby  V.  Legard,  2  Dick.  500;  Ack- 
142      royd    v.    Smithson    and    *^others,    1 

Brown's  Ch.  Rep.  503.  These  cases 
shew  that  where  a  conversion  of  lands  is 
authorized  for  particular  purposes,  and 
the  land  is  converted  to  a  larger  amount 
than  is  necessary  for  those  purposes,  the 
surplus  money  will  desc<^nd  as  land.  The 
surplus  here  must  pass  as  land  on  another 
ground.  Equity  will  not  permit  the  real 
estate  of  infacts  to  be  so  converted  into 
personalty,  as  to  interfere  with  the  course 
of  descent.  1  Lomax*s  Digest  203 ;  1 R.  C. 
of  1819,  ch.  108,  J  21,  p.  410. 

II.  Since  the  death  of  mrs.  Braxton,  real 
estate  has  been  applied  to  pay  debts  which 
are  chargeable   as  well  upon  the  realty  as 
the   personalty.     What  were   the  rights  of 
the  parties  at   her  death?    Suppose,    upon 
that   even,  Ralph  the  third  had  filed  a  bill 
claiming    an  account  of  the  trust  subject, 
and  it   had  then  appeared   that  there  were 
debts   chargeable  upon  the   trust  subject, 
and  that  this   subject   consisted   partly   of 
real  estate  and  partly  of  personalty.     Surely 
Ralph    would  have  been  entitled  to  require 
that   the   personalty   should   be  applied  to 
pay  the  debts,  unless,  by  the  act  of  a  party 
competent  to  do  it,  the  personalty  had  been 
exonerated    from   its  primary  liability  for 
the  payment  of  debts.     This  primary  lia- 
bilitv  of  the   personalty  results   from  the 
creditor's   having   a  capacity  to  subject  it 
primarily,  while  there  are  no  means  in  his 
power  to  subject  the  real  estate  so  long  as 
there  is  personal   property.     But   whether 
this  or  any  other  principle  be   the   founda- 
tion of  the  rule,   it  is  enough  that  the  rule 
is  established.     The  rule  is  Jiot  affected  by 
the  circumstance  of  there  being   a  charge 
of  debts  upon  the  real  estate  as  well  as  the 
personalty:  to    prevent  its   application,   it 
must   appear  that  there   was  a  purpose  not 
only  to  charge  the   realty,  but  to  discharge 
the  personalty.    The   cases,    it  is  true,  in 
which    the  doctrine   has   been    principally 
discussed,    are   cases   arising    on    wills.    1 
Soper  on  Legacies  463;  Samwell   v.  Wake, 

1    Brown's    Ch.    Rep.  144;    Duke   of 
143     *Ancaster  v.  Mayer  A  others.  Id.  454. 

And  it  may  be  said,  this  is  not  a  case 
arising   under  a  devise,  but  under  a  deed. 


But  if  the  intention  is  to  govern  in  the  one 
case,    it  should  govern   in  the  other.     It  is 
in  vain  to  say  that  the  trustees   had   power 
to  sell    by  the   terms   of  the  deed :  there  is 
the    same  power  under  a  devise.     But  the 
power  is  not  allowed  to  be  so  exercised    as 
to  affect  the  rights  of  others.     Parties  whose 
rights     the   testator    did    not   contemplate 
affecting,    shall  not  be  affected.     If,  at  the 
death  of  mrs.  Braxton,  the  decision  upon  a 
bill    by  the  heir  would  have  been   such    as 
has    been    supposed,    then    the    subsequent 
acts  of  the  trustees  cannot  change  the  rights 
of  the  parties.     The  case  of  an  heir  paying 
a  bond  debt,  who  is  entitled   to   be   reim- 
bursed out  of  the   personal  assets,   and  the 
case   of   the   heir    or   devisee    of    a    mort- 
gagor  paying   off   the    mortgage,    who   is 
entitled   to   like  reimbursement,    are    both 
familiar,  and    the  principle  of  those  cases 
applies    to    this.     What    is    the   discretion 
in   the    trustees?    A   discretion   to  sell  for 
the  payment  of  debts,    and   limited  to  this 
purpose.     Can  it  be    held  that  this   author- 
izes   them    to   change    the    nature    of    the 
subject  at  their  pleasure?    In  what  respect 
does  this  differ  ^om  a   case   of   rights   de- 
volved by  the  law;  such  a  case,    for  exam- 
ple, as  Godwin's  adm'r  v.  Godwin's  adm'x 
Ac,  4  Leigh  410,  where  slaves  were  sold  to 
raise  a  fund  for  the  payment  of  debts,  and 
it  turned  out  afterwards  that  the  funds  were 
not  wanting?    The  case  will  be  exactly  the 
same,  if  we  suppose  slaves  to  be  sold,  and 
funds   afterwards    to   come    to    hand  from 
other   personalty,   which   might  have  been 
applied  to  the  payment  of  debts. 

But  if,  at  the  death  of  mrs.  Braxton,  the 
right  of  her  personal  representative  be  not 
to  one  third  of  the  personal  estate  charged 
with  the  whole  debts,  the  charge  must  at 
least  be  of  a  ratable  proportion  of  the  debts, 
according  to  the  amount  due  and  the  value 
of  the  respective  estates  at  the  time  the 
rights  devolve. 

144  *Robinson    for    appellee     Braxton. 

Where  land  is  conveyed  by  a  deed  of 
trust  or  mortgage  to  secure  a  debt,  and,  the 
debt  not  being  paid,  there  is  a  surplus 
arising  from  the  proceeds  of  sale,  that  sur- 
plus, not  being  disposed  of  by  the  deed, 
goes  of  course  to  the  representatives  of  the 
grantor;  and  whether  to  his  real  or  his 
personal  representatives,  depends  upon  the 
nature  of  the  subject  at  the  time  of  the 
grantor's  death.  If,  when  he  died,  the  land 
had  been  sold,  and  the  surplus  was  in  the 
hands  of  the  trustees  in  money,  that  sur- 
plus would  necessarily  go  to  his  personal 
representative.  If,  when  he  died,  the 
land  had  not  been  sold,  and  he  had  an  in- 
terest in  the  land  subject  to  the  debt,  an 
interest  entitling  him  to  redeem  on  paying 
the  debt,  that  interest  passes  to  his  heir  or 
devisee.  Then  if  the  land  be  sold  in  the 
lifetime  of  the  heir  or  devisee,  and  at  the 
time  of  the  death  of  the  heir  or  devisee 
there  is  a  surplus  in  the  hands  of  the  trus- 
tees in  money,  it  necessarily  goes  to  the 
personal  representative  of  the  heir  or  dev- 
isee.    Wright  V.    Rose,    2   Sim.    and   Stu. 
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323;    1    Cond.    Efng.    Ch.  Rep.   477;  Evans 
&c.  V.  Kingsberry  &c.,   2  Raad.    120.     The 
circumstance  that  more  than   enoug^h  hap- 
pens to  be  sold  gives  no  equity,  as  between 
the    heir  and   personal    representative,    to 
consider    this  surplus   of  money   as    land, 
but    their  rights  depend   upon  the  state  of 
the  subject  at  the  time  those  rights  accrue. 
The  Commonwealth  v.  Martin's  ex' ors  &c., 
5   Munf.  125.     Upon  the  death  of  the  party 
entitled  to  a  surplus  arising  from   a    pre- 
vious sale  of  lands,  that  surplus,  being  then 
a   personal   subject,    goes   to   his  personal 
representative ;  and  if  such  party   was   en- 
titled to  rents  and  profits  which  had  accrued 
from  the  lands  before  his  death,  those  rents 
and  "profits    are   also    a    personal    subject, 
which  goes  to    his  personal  representative. 
Levet  V.  Needham,  2  Vern.  138. 
If,  in  such  a  case  as  has  been    supposed, 
a  case  in  which  the  convevance  was  of 
145      real  estate  alone  for  the  ^simple  pur- 
pose   of    paying   debts,     the   surplus 
would  go   from   the   party   entitled   to   his 
personal  representative,    a   fortiori  it  must 
be   the   case    here,   where  the  grantor  has 
blended  his   real  and   personal     estate   to- 
gether, and  conveyed    the   whole,    without 
distinction,  for  the  payment  of  his  debts, 
for  the  support  and  maintenance  of  himself 
and  his  wife  and  family,  and  for  the  bene- 
fit of  his  children  when   the   husband   and 
wife  should  be  dead.     This  case  is  much  in 
favour  of  the  right  of  the  personal  represen- 
tative, than  the  case  of  Flanagan  y.  Flana- 
gan, decided  by  lord  Camden,   a  statement 
of  which  is  contained  in  Fletcher   v.    Ash- 
burner,  1  Brown's  Ch.  Rep.  500,  501.     There 
it  was  provided,  that  the   debts  were  to  be 
paid  in  the  first  place  out  of   the    personal 
estate,  as  far  as  it   would   extend,    and   in 
the  next  place  by  a  sale  of  the  real    estate 
or  a  sufficient  part  thereof.     Whereas  here 
the  trustees  are  fully   authorized   and   em- 
powered to   sell   such   part  of  the   estate, 
whether  real  or  personal,  as  to  them  might 
seem    fit.      They    might    sell    real    estate 
first,  or  personal  estate   first,    or  such  part 
of  one  and  such  part  of  the  other  as  to  them 
might  seem  fit.     There,  too,   the  power    to 
sell    was  a  limited  power   to  raise  so  much 
money   as   should   be  sufiicient  to   pay  the 
debts    and    legacies;    and    after    payment 
thereof,  the  real  estate  unsold,  and  the  sur- 
plus proceeds  of  the  part  sold,  were  devised 
to'  the     testator's     father     and     brother. 
Whereas  here,  besides   the  power   to   raise 
by   sale  so  much  money   as  should  be  sufiB- 
cient  to  pay  the  debts,  the  trustees  are   au- 
thorized  and   empowered   to  dispose  of  the 
estate,  or  any  part  thereof,  in  such  manner 
as  might  by  them  be  deemed   most   benefi- 
cial   and   advantageous   to  all    the  parties 
interested.     And   there,    though    the  ques- 
tion was  between  the  heir  and  personal  rep- 
resentative in  respect  to  the  surplus  arising 
from  a  sale  decreed   after    the    ancestor's 
death,    under  an  idea  that  a   previous   sale 
was    insuflBc.ient,   which  (it  appeared 
146      afterwards)    was   in    fact  *sufl5cient, 
the     court     nevertheless    determined 
(there  being  no  fraud)  that  the  second  sale 


could  not  be  considered  as  improperly  made, 
and  the  money  must  go  to  the  personal  rep- 
resentative.    Lord  Rosslyn,    in    adverting 
to  this  decision,  says,   it   shews  the  court 
thought  there  was   no  equity   between  the 
representatives,    but  that  they   must  take 
their   respective  rights  as  they  find  them« 
Oxenden  v.  Lord  Compton,  2  Ves.    jan.  77, 
8;  S.  C.  4  Brown's  Ch.  Rep.  239;  Walker  t. 
Denne,  2  Ves.    jun.  176;  Lord  Compton  ▼. 
Oxenden,  2  Ves.  jun.    265;  S.  C.  4  Brown's 
Ch.  Rep.  403.     A  distinction  may    be  sup- 
posed to  exist  between  Flanagan  v.  Flana- 
gan and  this  case,  upon  the  ground  that  the 
surplus  there  arose  from  a  sale  made  under 
a  decree  of  court.     But  is  there  any  mate- 
rial difference   between  such  a  sale,  and  a 
sale  under  the  power  given   by  this  deed? 
The   trustees   who  acted  here  were  a  conit 
chosen  by- that  party  under  whom  all  inter- 
ested claim,    and   who   could  give  as  much 
power  and  authority  as  could   be  conferred 
by  a  decree.     And  he  has  given  snch  power. 
When,    for  the  purpose  of  paying  his  jost 
and    lawful  debts,    they   deem  it  proper  to 
sell  any  part  of  the  property,  or  when  they 
dispose  of  any  part  of  it  because  they  deem 
it  beneficial  and  advantageous  to  all  inter- 
ested, .  whether  the  part  sold  or  disposed  of 
be  real  or  personal,   their  opinion,    suppos- 
ing they  act  without  fraud,  must   bind  all 
claiming  under  the  deed,  and  the  sale  most 
be  a   valid  sale.     No    injunction    could   be 
awarded  to  prevent  the  sale  of  any  part  of 
the  property  which  the   trustees  saw  fit  to 
sell,    if  there  were  debts  to  be  paid,  or  the 
sale    was  deemed   by   them   beneficial  and 
advantageous  to  those  interested.     And  if  in 
such  a  case  no  injunction  could  be  awarded 
to    prevent   the  sale,  it  must  be  impossible 
to   hold   afterwards  that  it  was  improperlj 
made.     And  unless  a  court  can  say  that  the 
sale  was  improperly  made,  the  surplus  mnst 
go   to   the  personal   representative  of  the 
party   who,  at  the  time  of  the  sale,    is  en- 
titled to  that  surplus. 
147         *The   conversion    from     land   into 
money  being  made  in  a  regular   and 
proper    manner,    the  heir  is  not  entitled  to 
come  into  equity  to  reconvert  the  property, 
in  order  to  give  it  a  descendible  quality.    If 
he  were,  it  would    be  contrary  to  all  anal- 
ogy.    Where    money    is    transferred   with 
directions  that  it  shall  be  laid  out  in  land, 
but  the  court  comes  to  the  conclusion  that 
the  character  of  land   is  not  by  the  grantor 
imperatively  fixed  to  the  property,  but  that 
an  option    is  given  to  parties  to  retain  the 
property    in   money  or  vest  it  in  land,  the 
moment   the  conclusion  is  arrived   at  that 
there    was   such   option,  that  moment  it  is 
ascertained  that  the  property  will  go  to  the 
real  or  the  personal  representative,  accord- 
ing to  its  state  at  the  death   of   the  party 
entitled.     Wheldale    v.    Partridge,   5  Ves. 
388 ;  8.  C.  8  Ves.    227.     When    the   fund  is 
money,  and  it  is   claimed   that   the  owner 
has  made  it  land,  it   must  appear  that  be 
intended  it  at  all  events   to   be  turned  into 
land  and  descend  as  such.     If  this  was  not 
his  fixed  purpose ;  if   there   be  any  uncer- 
tainty as  to  his  purpose ;  if  there  be  any 
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option  to  permit  it  to  remain  in  the  one 
form  or  be  converted  into  the  other,  it  does 
not  become  land  until  that  option  is  exer- 
cised and  the  conversion  made.  On  the 
other  hand,  where  the  fund  is  land,  and 
there  is  an  option  to  permit  it  to  remain  in 
that  form  or  be  turned  into  money,  when 
that  option  is  exercised  and  the  conver- 
sion made,  it  becomes  money,  and  passes 
to  the  personal  representative. 

The  case  of  Walter  v.  Maunde,  19  Ves. 
424,  is  very  apposite  to  this.  The  will  in 
that  case  (the  provisions  of  whicn  are 
stated  in  Cole  v.  Wade,  16  Ves.  27),  gave 
the  whole  estate  to  trustees,  for  the  pay- 
ment of  debts,  funeral  expenses  and  lega- 
cies, and  then  to  dispose  of  the  residue  for 
the  use  and  benefit  of  the  testator's  rela- 
tions and  kindred,  as  the  trustees  in  their 
discretion  should  think  proper.  The  testa- 
tor left  it  to  their  discretion  to  sell 
the  same  or  such  part  thereof  as  they 
148  *might  think  proper,  and  to  convey 
the  same  in  such  manner  and  form  as 
they  might  think  proper,  wholly  or  only 
partly  converting  the  estate  into  money 
for  the  purpose  of  division,  as  they  might 
think  proper.  The  trustees  died  before 
distribution ;  and  then  the  heir  claimed  the 
fund,  upon  the  ground  that  there  was  no 
longer  any  person  authorized  to  distribute 
it.  It  was  decided  in  16  Ves.  27,  that  the 
court  of  chancery  might  make  the  distribu- 
tion ;  and  the  manner  of  distribution  was 
decided  upon  by  the  chancellor  in  19  Ves. 
427,  8.  ** Whatever  the  trustees  did,"  says 
lord  Kldon,  '^towards  and  in  a  due  execu- 
tion of  their  power,  with  a  view  to  the 
execution  of  the  trust  which  is  now  disap- 
pointed, the  court  will  also  take  to  be 
property  of  the  same  nature  and  quality  as 
it  is  found.  Whatever  therefore  was  con- 
verted into  personal  estate  in  the  due  exe- 
cution of  the  trust,  must  be  taken  as 
personal  estate."  These  principles  are 
further  sustained  by  the  case  of  Smith  v. 
Claxton  Ac,  4  Madd.  C.  R.  484,  and  Dixon 
V.  Dawson,  2  Sim.  &  Stu.  327;  1  Cond. 
Eng.  Ch.  Rep.  485. 

Considering  it  clear  that  upon  the  death 
of  mrs.  Braxton,  her  rights  in  whatever 
was  then  real  estate  passed  to  her  real  rep- 
resentative, and  in  whatever  was  then 
personal  estate  to  her  personal  representa- 
tive, the  true  question  in  this  case  is, 
whether  the  real  representative  had  a  right 
at  that  time  to  require  that  the  personal 
estate  should  be  applied  to  pay  the  debts, 
in  exoneration  of  the  real-  estate?  Upon 
this  question,  the  cases  relied  upon  on  the 
other  side  are  all  cases  of  the  administra- 
tion of  the  assets  of  decedents'  estates. 
But  we  have  no  such  case  here.  Ralph 
Wormley  the  second,  at  the  time  of  his 
death,  had  no  assets  whatever  which  could 
pass  from  him  to  his  executor  or  adminis- 
trator. His  whole  estate,  real  as  well  as 
personal,  had^een  transferred  by  a  convey- 
ance made  in  his  lifetime.  And  the  case  is 
no  more  one  of  the  administration  of 
149  the  ^assets  of  his  estate,  than  it 
would    have  been  if    the  conveyance, 


instead  of  being  by  Ralph  Wormley,  had 
been  by  another  person,  of  the  property 
of  that  other  upon  the  same  trusts  that  aite 
declared  in  this  deed,  and  that  person  had 
continued  alive  to  this  time.  We  certainly 
can  have  here  no  question  of  marshalling 
assets,  in  the  sense  in  which  that  term  has 
hitherto  been  used.  In  all  cases  of  the  ad- 
ministration of  assets  of  a  decedent, 
whether  testator  or  intestate,  and  whether 
under  the  will  or  under  the  law,  the  rights 
of  the  parties  are  fixed  at  the  time  the  will 
takes  effect  or  the  death  occurs.  To  that 
period  the  court  looks  in  fixing  their  rights, 
no  matter  how  long  afterwards  it  may  be 
that  it  has  to  decide  upon  them.  How  will 
such  a  principle  apply  here?  Could  any 
cestui  que  trust  say,  at  the  date  of  the  deed, 
that  the  personal  estate  must  be  exclusively 
applied,  and  the  real  estate  not  at  all,  to 
the  payment  of  debts?  And  if  this  could 
not  be  done,  then  it  must  be  contended 
that  the  rights  conferred  by  the  deed  are 
not  to  be  ascertained  from  the  deed,  but 
depend  upon  subsequent  events.  Can  this 
be  so?  Upon  the  deaths  of  Elizabeth  and 
John,  could  either  mrs.  Braxton  or  the 
guardian  of  Ralph  have  obtained  the  decree 
of  a  court  controlling  the  discretion  con- 
ferred upon  the  trustees  by  the  deed? 
Surely  not.  The  court  must  have  said,  it  <> 
was  competent  to  the  grantor  to  put  th^ 
trustees  in  his  place,  and  make  their  action 
binding  upon  all  claiming  under  him ;  and 
their  authority  to  sell  such  part  of  the 
estate  as  to  them  might  seem  fit,  was  not, 
by  the  terms  of  the  deed,  limited  to  the 
lives  of  Elizabeth  and  John. 

It  seems  impossible  to  hold   that   at    the 
death  of    mrs.  Braxton,    her   third   of    the 
personal  estate  was  charged  with  the  whole 
debts  then  remaining.     On  the  other  hand, 
there  may  be  difficulty  in  saying  that  after 
that  time,  when  different  parties  were   in- 
terested in  the    realty  from  him    who   suc- 
ceeded to  the  personalty,   the  trustees  still 
had  the  arbitrary    right   to  selli    for 
150      the  debts  remaining  *due,   such    part 
of  the  estate   either  real  or    personal 
as  to  them  might  seem  fit.     A  more  equita- 
ble  principle   seems  to  be  that   suggested 
in  the  alternative  presented   by  mr.    Stan- 
ard,    when    concluding    his    argument;    to 
wit,  that  the  court  should   say,    that   there 
being  at  the  death  of   mrs.    Braxton  a   cer- 
tain amount  of  debts  due,  chargeable  alike 
on  the  whole  estate,  and  the  real  estate  go- 
ing to  her  son  and  the  personal  to  her  hus- 
band, an   account   should   be   taken   of  the 
value  of  each  kind  of   estate   then   remain- 
ing, and  the  debts  made  to  fall   in   ratable 
proportions  upon  each.     [Stanard.    I  do  not 
go  for  charging  the  debts   ratably.]     Rob- 
inson.    You  contend,  I  know,  that  the  per- 
sonal estate  remaining  when  mrs.  Braxton 
died    should  bear   all  the   debts ;  but  if  you 
should    fail  in  this,  then  it  was   suggested 
by    you  that  the  two  kinds  of  estate  ought 
to  be  charged  with   ratable   proportions   of 
the   debts.     There   is    great   force   in  this 
view    of  the  subject;  and  if   the   power   of 
sale  is  to  be   considered   as   existing   after 


563 


2  ROB. 


Virginia  Reports,  Annotatbd. 


161.  162,  163 


mrs.  Braxton's  death  only  for  the  payment 
of  debts,  it  is  difficult  to  come  to  any  other 
conclusion.  For  as  the  rights  to  the  realty 
and  two  thirds  of  the  personalty  were  then 
concentrated  in  Ralph  Wormley,  and  the 
right  to  the  other  third  of  the  personalty 
was  then  in  the  administrator  of  mrs. 
Braxton,  there  ought  to  be  a  right  in  them 
to  pay  ofE  the  debts,  and  there  must  be 
some  correct  principle  on  which  this  could 
be  done ;  and  no  rule  seems  so  fair  as  that 
of  ratable  proportions  according  to  the 
value  of  the  estate  then  falling  to  each. 
Lrong  V.  Short,  1  P.  Wms.  403 ;  2  Vern. 
756 ;  Headley  v.  Redhead,  Coop.  50.  It  may 
be  said  that  these  were  cases  of  the  admin- 
istration of  assets;  but  there  is  nothing  in 
the  principle  of  contribution  which  should 
confine  it  to  cases  of  that  sort,  or  prevent 
it  from  being  applied  to  a  case  like  this. 

If  the  decree  be  reversed,  an  enquiry  will 
be  necessary  to  ascertain  the  value  of  each 
kind    of   estate    existing    at   the  time  the 

rights  were  severed,  and  the  amount 
Ibl      *of  debts  due  at  that  time.     For  it  ^is 

apparent  on  the  face  of  the  commis- 
sioner's report,  that  his  statement  of  the 
sums  made  from  the  realty  after  the  death 
of  the  infants  is  not  to  be  relied  on.  The 
proceeds  of  wheat,  barley,  corn,  tobacco  and 
other  crops  are  put  down  as  sums  received 
from  the  realty,  though  they  must  have 
arisen  as  much  from  the  slaves  as  from  the 
land.  The  land  would  not  have  produced 
the  crops  unless  the  slaves  had   worked   it. 

Braxton  said,  he  was  desirous  of  ending 
this  litigation,  and  would  not  ask  a  reversal 
of  the  decree ;  but  if  it  should  be  reversed, 
and  the  principle  of  ratable  contribution 
just  mentioned  should  be  adopted,  he  was 
satisfied  that  principle  would  give  him 
much  more  than  the  decree  of  the  court  be- 
low. 

Patton  in  reply.  The  argument  of  mr. 
Stanard  and  the  authorities  cited  by  him 
have  sufficiently  established,  as  a  general 
proposition,  that  a  man's  personal  property 
is  primarily  bound  for  the  payment  of 
debts,  from  which  nothing  will  relieve  it 
but  express  exemption,  or  plain  and  mani- 
fest intention  so  to  exempt  it.  This  prin- 
ciple has  not  been  controverted,  in  cases  of 
the  administration  of  assets.  Is  not  this 
case  one  of  that  character?  Concede  that 
upon  the  death  of  Ralph  the  second,  who 
had  conveyed  away  his  estate,  there  were 
no  assets  to  be  administered ;  was  it  so  upon 
the  deaths  of  his  children  Elizabeth  and 
John?  Clearly  not.  Upon  their  deaths, 
their  shares  descended  and  passed,  not 
under  the  deed,  but  under  the  statute  of  de- 
scents and  the  statute  of  distributions. 
And  if  there  had  been  an  administration 
on  the  estate  of  either,  and  a  suit  by  the 
administrator  to  recover  his  share  of  the 
personalty,  he  could  have  recovered  nothing 
until  all  the  debts  were  paid.  As  it  regards 
the   conflicting    rights    of    the    real     and 

personal  representatives  of  Klizabeth 
152      *and   John,    the   case   being   one    of 

descent  and   distribution,    their   per- 


sonal estate  must  exonerate  their  real 
estate.  So  upon  the  death  of  mrs.  Braxton, 
her  personal  representative  was  entitled  to 
nothing  as  against  her  real  representative, 
until  all  the  debts  charged  upon  her  estate 
had  been  paid  out  of  the  personalty.  Sup- 
posing the  case  can  be  looked  at  in  this 
point  of  view,  as  one  of  descent  and  distri- 
bution, the  proposition  does  not  appear  to 
be  controverted. 

[Robinson.     If  not   controverted,    it   was 
because  the  matter  was  not  before  presented 
in  this  point  of  view.     But  it  will  not  aid 
the  other  side  at  all  to  consider  this  a  case 
of  the  administration   of  as^sets,    either  of 
the  estates  of  Elizabeth  and  John  Wormlej, 
or  of   mrs.    Braxton.     Let  us  suppose   that 
either  of    them    had    had    personal    estate 
other  than  that  derived  under  the  deed  from 
Ralph   the    second ;  nothing   can    be    more 
plain  than  that  such  personal   estate  would 
not  have  been  bound  to  exonerate  the  estate 
derived  under  that  deed    (though    it    weie 
altogether  realty)  from  the  debts  of  Ralph 
the  second.     The  exoneration  of  real  estate 
out    of  the  personal  estate  of  a  decedent  is 
confined    to  cases  where   the  debts  are  the 
proper  debts  of  that  decedent, — debts  of  his 
own    contracting.     This   is    a    well  estab- 
lished principle,    acted  upon  in  the  case  of 
The  Duke  of  Ancaster  v.  Mayer  and  othen, 
1  Brown's   Ch.    Rep.  454,    464,  (which  mr. 
Stanard  cited  for  another    purpose)  and  in 
numerous  other  cases.     Lawson  v.  Hudson, 
1  Brown's   Ch.    Rep.    58;  3   Brown's  Pari. 
Cas.  p.  424  of    Tomlin's   edi. ;  Kvelyn   t. 
Evelyn,  2  P.    Wms.    664,    and   cases   there 
collected  by  mr.  Cox  in  his  note.     In  Scott 
V.    Beecher   and   wife,    5  Madd.    Ch.  Rep. 
96,    (am.    edi.    65,)  a  copyhold  estate  was 
mortgaged,    and  the   mortgagor    not  only 
devised  to   his   widow  the  copyhold  estate, 
but  bequeathed  to  her   his  personal  estate, 
which    was   sufficient  to  pay  all  his  debts, 
including    the    mortgage.      She    qualified 
as    executrix,    and    afterwaids   died 
153      without   having  *paid   off  the  mort- 
gage,  but   leaving  outstanding  per- 
sonal    assets     of     her     husband's    estate 
sufficient  to  pay  it  off.     In  a  contest  after 
her   death  (which   produced  a  severance  of 
rights),  it    was  held  that  her  heir  had  no 
equity    to  have  this   mortgage   paid  off  oat 
of  the  mortgagor's  personal  estate.    It  thos 
appears   that  if  the  deed  of  trust  of  Ralph 
the  second  had  been  upon  real  estate  alone, 
the   subsequent   deaths   of    Elizabeth  and 
John,    or  of  mrs.  Braxton,    could  give  no 
right  to  her  heirs  to  have  the  debts  secnred 
by    the  deed  paid  off  out   of    the   personal 
estate,  even   though    that    personal  estate 
was  derived  from  the  party  who  contracted 
the  debts.     And    the    circumstance  of  per- 
sonal estate  being  conveyed   by   the  deed, 
alone  with  real  estate,  can   only  authorize 
each  kind  of  estate  to  be  subjected  to  debts 
according    to  the  terms  of  the  deed;  which 
have  already  been  considered.] 

Patton.  In  the  cases  just  cited  by  mr. 
Robinson,  the  real  estate  was  primarilj 
and  indeed  exclusively  bound.  In  oar 
case,  it  is  not  exclusively   bound :  and  the 


564 


SROB. 


Pbrrin  and  Others  v,  I^omax  and  Another. 


164,  166,  166 


^ebts  are  due  by  the  same  person  from 
whom  both  the  real  and  personal  fand  are 
derived.  My  argument  is,  that  the  contest 
beings  between  the  heirs  and  personal  rep- 
resentatives of  Klizabeth  and  John  Worm- 
ley,  and  the  estate  real  and  personal  being 
derived  from  Ralph  the  second,  the  personal 
representatives  of  Elizabeth  and  John  had 
no  right  to  any  part  of  the  personal  property 
as  assets  of  their  estates,  until  all  the 
debts  of  Ralph  the  second,  charged  by  him 
upon  that  personal  property,  were  dis- 
charged. It  is  true,  he  had  charged  his 
real  estate  also.  But  the  real  estate  was 
neither  exclusively  nor  primarily  charged 
with  the  debts  by  him.  And  it  is  that 
feature  in  this  case  which  distinguishes  it, 
clearly  and  plainly,  from  all  the  cases  cited 
by  mr.  Robinson,  and  brings  it  more  nearly 
within  the  influence  of  The  Earle  of  Bel- 
vedere V.  Rochfort,  5  Brown's  Par,  Cas.  p. 

299  of  Tpmlin's  edi. 
154         *No  matter  what  may  be  the  inter- 
pretation of  the   deed   of   Ralph    the 
second,  as  to  the  discretion   and  power  of 
the  trustees  to  sell   either  real  or   personal 
property  to  pay  debts,  that  power  and   dis- 
cretion was  given  in   reference  only  to  the 
rights   of  his  children  and   grantees,  as  to 
whom,  in  their  lifetime,  it  was  a  matter  of 
no  consequence  whether  the  real  or  personal 
estate    was   sold,    as   they  were  to  have  all 
that   was  left,    whether  real  or  personal. 
When,  however,  new  rights  and    inconsist- 
ent interests  grew  up  by   their  deaths,  the 
deed  could  not  operate    to   leave   it   to  the 
trustees,  in  the  exercise  of  a  discretion  for 
the   benefit  of  the  children,  to  defeat  those 
rights  and   interests.     As  to  the  heirs  and 
representatives  of  the   grantees,    the   law 
threw  on  them   the  estates    real   and   per- 
sonal, subject  to  the  charge   for   the   pay- 
ment of  debts.     As  between  them,  the  case 
is  similar  to  a  devise   for  the   payment   of 
debts  and  legacies,    where,   so  far  as  the 
creditors  are  concerned,    both  real  and  per- 
sonal estates  are  equally  responsible,  but  as 
to  the  representatives  themselves,  the  natu- 
ral and  primary  obligation  of  the  personal 
estate  recurs.    This  argument   is  applica- 
ble, supposing  mr.    Robinson's  interpreta- 
tion of  the  deed   to  be  the  true  one. 

But  we  do  not  admit  that  interpretation. 
We  insist  that  the  deed  had  no  other  effect 
than  to  give  a  power  to  sell  the  real  estate, 
if  necessary,  for  the  payment  of  debts ;  that 
this  power  was  only  conferred  to  insure 
to  the  creditors  full  satisfaction,  and  was 
not  intended  to  disturb  the  primary  and 
natural  obligation  of  the  personal  estate  to 
pay  the  debts ;  and  that  if  the  trustees,  for 
the  more  speedy  and  convenient  payment 
of  the  debts,  chose  to  sell  the  real  estate 
for  that  purpose  after  the  deaths  of  Eliza- 
beth and  John,  their  doing  so  could  not 
affect  or  impair  the  rights  of  the  infant 
heir  (Ralph  the  third)  to  be  reimbursed  out 
of  the  personal  estate.  In  equity,  the 
trustees,  after  the  deaths  of  Elizabeth  and 
John,  were  quasi  guardians  of  the 
1S5  infant  (Ralph  the  *third),  and  could 
not  sell  his  real  estate  to  pay  the  debts 


of  his  ancestor  (Ralph  the  second),  when 
there  was  ample  personal  estate  to  pay 
them,  and  especially  when  the  effect  was  to 
throw  the  whole  burden  on  the  real  estate, 
and  to  give  one  third  of  the  amount,  out  of 
his  estate,  to  the   personal  representatives. 

Stanard.  Much  stress  seemed  to  be  laid 
on  the  case  of  Scott  v.  Beecher  and  wife. 
This  case  will  be  found  to  be  a  hasty  deci- 
sion of  the  vicechancellor,  rendered  upon 
slight  argument,  in  support  of  which  no 
authorities  are  cited;  and  the  position 
broadly  assumed  in  it  is  not  tenable.  For 
the  widow,  as  residuary  legatee  of  John 
Tyson,  took  his  estate  subject  to  the  pay- 
ment of  his  debts,  and  among  others  the 
bond  secured  by  the  mortgage;  and  there 
can  be  no  doubt  that  had  the  mortgage^ 
chosen  to  proceed  at  law  upon  the  bond, 
instead  of  resorting  to  the  mortgage,  he 
might  have  had  satisfaction  out  of  the 
personal  estate  of  the  mortgagor  in  the 
bands  of  his  executrix.  The  case  admitted 
of  a  decision  on  another  ground ;  viz.  that 
the  widow  having  the  absolute  dominion 
over  the  whole  subject,  and  being  sui  juris 
in  all  respects,  her  conduct  evinced  an 
election  on  her  part  to  continue  the  mort- 
gage as  a  charge  upon  the  real  estate :  and 
in  the  face  of  such  election  by  the  party 
under  whom  both  claimed,  her  heir  had 
no  equity  as  against  her  personal  repre- 
sentative. But  that  ground  would  not  ap- 
ply to  a  case  like  this,  arising  between  the 
real  and  personal  representatives  of  parties 
not  sui  juris,  not  clothed  with  any  domin- 
ion over  the  subject,  and  not  competent  in 
law  or  in  fact  to  manifest  any  intention  or 
make  any  election  whatever.  Unless  the 
decision  in  Scott  v.  Beecher  and  wife  can 
be  placed  on  this  ground,  it  is  inconsistent 
with  the  case  of  The  Earl  of  Belvedere  v. 
Rochfort.  And  if  there  be  an  inconsist- 
ency between  the  two,  at  least  as  much 
consideration  is  due  to  a  decree 
156  *in  chancery  affirmed  in  the  house  of 
lords,  as  to  a  hasty  decision  of  a  vice- 
chancellor. 

It  is  somewhat  remarkable  that  though 
mr.  Robinson  seemed  to  think  that  this 
case  has  nothing  to  do  with  the  doctrines 
in  cases  arising  under  wills  or  relating  to 
the  administration  of  assets,  the  only  two 
cases  which  he  has  adduced  to  support  his 
new  theory  of  contribution,  in  favour  of 
which  he  seems  willing  to  abandon  the  de- 
cree of  the  court  below,  are  both  cases  aris- 
ing under  wills  and  relating  to  the  admin- 
istration of  assets.  No  case,  it  is  believed, 
can  be  found  amongst  the  decisions  of  this 
court,  in  which  it  has  been  held  that  where 
a  man  by  his  will  gives  a  slave  or  a  horse 
to  A.  and  a  tract  of  land  to  B.,  the  legatee 
of  the  chattel  can  claim  contribution  from 
the  devisee  of  the  land.  But  whatever 
may  be  the  rule  as  to  such  a  case,  nothing 
is  better  settled  than  that  a  general  or 
pecuniary  legatee,  or  a  residuary  legatee 
can  never  call  on  the  devisee  of  the  land 
for  contribution.  As  between  them,  the 
personal  estate  must  always  be  first  applied 
to  the  payment  of  debts,  even  though  the 
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legacy  should  thereby  altogether  fail.  Clif- 
ton V.  Burt,  1  P.  Wms.  678;  Harewood  v. 
Child,  cited  in  Cas.  temp.  Talb.  204,  and 
approved  by  lord  Hardwicke  in  Inchiqnin 
V.  French,  Amb.  33;  Tait  v.  Lord  North- 
wick,  4  Ves.  816.  And  mrs.  Braxton's 
becoming  entitled  to  one  third  of  the  unas- 
certained residuum  of  the  personal  estate 
of  Ralph  the  second  that  might  remain 
after  the  payment  of  his  debts,  does  not 
place  her  in  the  relation  of  a  specific  but  of 
a  general  or  residuary  legatee. 

BAlLfDWIN,  J.     The  court  is  of   the  fol- 
lowing opinion :  The  effect  of  the  deed  exe- 
cuted in  1810  by  Ralph  Wormley  the  second 
and  his  wife  to  trustees,  conveying  to  them 
all  his   property,  real  and  personal,  for  the 
purposes  therein  mentioned,  was  to  create 
an    equitable    estate    therein     in     himself 
and    wife    during    their    joint    lives 
157      *and  the  life  of    the   survivor, ,  with 
remainder   to    such    children    as    he 
should  leave  at  the  time  of  his  death ;  which 
estate    was   subject  to   the   payment  of  his 
debts,  with  a  full  authority  to  the  trustees 
to   sell  for  the  purpose   the  property  con- 
veyed, or  any  part  thereof,  whether  real  or 
personal,  according  to  their  discretion,  and 
apply  the   proceeds  to  the  discharge  of  the 
debts.     By  the  death  of  the  grantor  Worm- 
ley  in   1810,    the  remainder  became  vested 
in    his  three  children,  Elizabeth,  John  and 
Ralph    the  third,  but  did  not  take  effect  in 
possession    until    the   death   of  the  widow. 
By    the    death   of  Elizabeth   in   1814,    her 
interest  in    remainder  in  the   whole  prop- 
erty,   real   and    personal,    passed    to     her 
mother  the  widow,  and  to  John  and  Ralph 
the  third  her  brothers ;  and  by  the  death  of 
John    in  1815,  his  like  interest,  embracing 
that   which   he   had   acquired  by  the  death 
of   Elizabeth,    passed    to    his   mother   the 
widow,    and  Ralph  the   third   his   brother. 
And   by   the  death  of  the    widow  in  1816, 
the    interests  in  the  remainder  which    she 
had  acquired  by  the  deaths  of  her  children 
John     and  Elizabeth,    passed,    as   to  the 
realty,    to  her  only  surviving  child  Ralph 
the  third,    and    as    to    the    personalty,    to 
Carter   M.  Braxton,    her  surviving  second 
husband    and  administrator.     In    1811,   the 
acting  trustee   sold  a   portion   of    the   real 
property  to  the  amount   of  9172   dollars   41 
cents,  and  the    proceeds  have  been  applied 
towards  the  discharge  of  the  debts.     This 
was  a  conversion,  within  the  authority  and 
discretion  of  the  trustee,  of  so  much  of  the 
realty  into  personalty;  and  being  made  at 
a  time  when  there  was  no  conflict,  but    an 
identity  of  interest  amongst  those  entitled 
to    the  estate,  it  cannot,   by  reason  of  cir- 
cumstances thereafter  arising,  furnish  any 
equity  for  a  reimbursement   of   the    realty 
out  of  the  personalty,  or  for  contribution  in 
favour  of   the    former   against    the   latter. 
The    surplus    income    of    the    estate,    real 
and  personal,    beyond  the  maintenance   of 
the    family,    which    accrued    prior    to  the 
death  of  the  widow,    has    also    been 
158      ^applied    to    the   payment   of  debts; 
and  the  record  furnishes  no  informa-  | 


tion  of  the  respective  amounts  derived  in 
that    way   from   the  realty  and  personalty. 
Nor  would  such  information  be  at  all  mate- 
rial, the  widow  being  entitled  to  the  profits 
of  the  whole  estate,  subject  to  the  payment 
of  debts,  during  her  life,    for  the  mainte- 
nances of   herself  and  family.     It   follows 
from  these  considerations,   that  upon  the 
questions  involved  in  this  cause,  it  is  no- 
necessary  to  look  back  beyond  the  death  of 
the  widow  in  1816,  to  ascertain  the  relative 
payments  theretofore  made  out  of  the  realty 
and   personalty,    towards   the  discharge  of 
the   debts.     And   any  equity    t>etween  the 
parties  ihust  arise  out  of  the  means  respte- 
tively  furnished    for   that  purpose  by  the 
realty    and   personalty,    since   that  period; 
when    the  succession  to  the  real  fell  into  a 
different  channel  from  that  of  the  personal 
property;    Ralph    the  third  then  becoming 
the   owner   of  the  whole  of  the  former  and 
two  thirds  of  the  latter,    and  the  defendant 
Braxton,  in  right  of  his  deceased   wife,  of 
the    remaining   third  of   the  latter.    After 
that  period,  the  authority  and  discretion  of 
the    trustee  in  regard  to  sales  of  the  foopf 
erty,  whether  real   or  personal,   continacd 
as    before,    and    no  equity  could  arise  be- 
tween the  realty  and   personalty   for  reim- 
bursement of  one  to  the  other,  neither  being 
primarily,  but  the  whole  estate   indiscrim- 
inately, subjected  to  payment  of  the  debts 
by  the  provisions  of  the  trust  deed ;  which, 
and  not  the   principles   governing  the  ad- 
ministration  of  decedents*    estates,   must 
give  the  rule  upon  the  subject.     An  equity 
of  a  different  nature  did,  however,  arise ont 
of  the  provisions  of  the  trust  deed,  so  soon 
as  the  succession  to  the  realty  and  the  per- 
sonalty practically  fell  into  different  chan- 
nels:   and    it    was  simply   this,    that  the 
owners  of  the  realty  and  personalty  shonld 
contribute   to  the   burthen   of  paying  the 
debts  remaining  unsatisfied  at  the  widow*s 
death,    in  proportion    to  the  value  of  their 
respective  interests ;  and  that  the  ex- 
159      ercise  by  the    trustee  *of  the  author- 
ity   and    discretion  vested     in     him 
should  not    have    the  effect   of   disturbing 
the   due   apportionment    of     that  burthen 
amongst    those    several    interests.    It  ap- 
pears   that    after    full    payment     of    the 
debts  charged   upon    the  estate,    there  re- 
mained of  trust  moneys,  besides  the  slaves, 
in    the  hands  of  the  trustee  at  the  date  of 
the  chancellor's  decree  of   1837,   for  .distri- 
bution, the  principal  sum  of  5165  dollars  78 
cents,  consisting  exclusively  of  a  residue  of 
the    hires  of  the  slaves  which  had    accrued 
from  the  1st  of  January  1829  to  the   1st  of 
January  1835.     It    further  appears  that  in 
the    year  1817,  the  trustee  sold   other  parts 
of  the  real  property,  to   the  amount  of  3738 
dollars  53  cents,  which  has  been  applied  to 
the  payment    of    debts,    still    leaving   the 
tract   of   land    called   Rosegill,     of   which 
partition  was    directed  by  the  chancellor's 
decree    of  1828,  amongst  the  heirs  of  Ralph 
Wormley  the   third,  who  died   in    the  year 
1824.     If  the  plaintiffs,    as   heirs  and  dis- 
tributees  of   Ralph    the    third,    have  any 
equity    against  the    defendant     Braxton's 
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distributive  tliinS  of  the  personal  property, 
it  mnst  be  founded  on  the  fact  that  the 
said  sum  of  3738  dollars  53  cents,  applied 
from  the  realty  towards  the  payment  of  the 
debts,  together  with  the  rents  and  profits  of 
the  realty  which  may  have  been  so  applied 
since  mrs.  Braxton's  death,  exceeds  the  due 
proportion  which  ought  to  have  been  con- 
tributed from  the  real  property  and  Ralph 
the  third's  distributive  two  thirds  of  the 
personal  property,  compared  with  what 
ought  to  have  been  contributed  by  the  de- 
fendant Braxton's  one  third  of  the  latter, 
having  due  regard  to  the  value  of  each  in- 
terest. That  the  fact  is  so  is  hardly  prob- 
able, and  it  ought  to  have  been  made 
appear  by  the  plaintiffs.  The  record  before 
as  does  not  contain  the  accounts  of  the 
trustee  prior  to  the  1st  of  September  1828 ; 
and  of  course  does  not  furnish  the  means 
of  ascertaining  the  rents  and  profits  of 
the  lands  and  the  hires  of  the  slaves,  and 
the  proceeds  of  sales  (if  any)  of  slaves  and 

other  personal  property,  which 
160      *were    applied    to    the    payment    of 

debts  from  the  time  of  mrs.  Braxton's 
death  until  the  1st  of  September  1828.  For 
the  accounts  of  the  trustee  between  those 
periods,  reference,  it  would  seem,  was  had 
in  the  court  below  to  a  settlement  by  a 
master  commissioner,  and  the  other  papers 
in  certain  suits  brought  by  creditors  of 
the  estate,  and  which  by  the  chancellor's 
decree  of  1828  were,  with  the  consent  of  the 
parties,  directed  to  be  made  parts  of  the 
record  of  the  present  suit.  The  papers  and 
proceedings  in  those  suits  have  not  been 
copied  into  the  record  before  us,  though 
they  probably  contain  the  evidence  upon 
which  the  chancellor  held,  by  his  decree  of 
1837,  that  the  money  and  slaves  remaining 
of  the  trust  fund  in  the  hands  of  the  trus- 
tee should  be  distributed  as  the  personal 
estate  of  the  'deceased  infants  Elizabeth, 
John  and  Ralph  Wormley,  and  which  dis- 
tribution was  thereby  accordingly  decreed. 
If  copies  of  those  papers  and  proceedings 
could  have  availed  the  appellants  any  thing 
in  their  purpose  of  shewing  the  said  decree 
to  be  erroneous,  they  ought  to  have  sug- 
gested a  diminution  of  the  record,  and 
brought  them  up  by  certiorari.  But  inas- 
much as  said  papers  and  proceedings  were 
probably  confined  to  the  trust  transactions, 
without  furnishing  comparative  estimates 
at  the  proper  period,  of  the  value  of  the 
lands  on  the  one  hand,  -  and  of  the  slaves 
and  other  personal  property  on  the  other, 
it  would  perhaps  have  been  more  regular 
for  the  chancellor  to  have  directed  an  ac- 
count, in  the  present  suit,  of  the  whole 
trust  subject  and  transactions.  Wherefore, 
though  this  court  perceives  no  error  in  the 
decree  for  which  the  same  ought  to  be 
reversed,  and  though  the  appellee  Braxton 
states  that  he  is  content  therewith,  and 
deiires  no  further  account ;  yet  if  it  is  de- 
sired by  the  appellants,  and  they  are  will- 
ing to  incur  the  risk  o^  a  readjustment 
of  the  accounts  upon  the  principles  above 
declared,  this  court  will  amend  the  said 
decree  by  directing  the  same. 


161  *[Stanard.     I  cannot    take   the   re- 

sponsibility of  calling   for   any   new 
account.     I^et  the  decree  be  afSrmed.  J 

PER  CURIAM.  The  appellants,  by  their 
counsel,  now  declining  such  an  amendment 
of  the  decree  as  was  suggested  in  the  opin- 
ion of  this  court,  the  decree  is  affirmed 
with  costs,  and  the  cause  remanded  for  the 
further  proceedings  contemplated  by  the 
decree  of  the  circuit  court. 


Floyd  V.  Harrison  and  Others. 

jQly.  1848,  Lewlsbnrff. 
(Absent  Cabkll,  P.,  and  Bbooks,  J.*) 

Mortffas««— Redemptlont— Cue  at  Bar.— A  deed  is 
made,  whereby,  after  recitlnff  that  F.  the  grantor 
hath  sold  to  H.  the  arrantee.  for  the  sum  of  200 
dollars,  certain  real  and  personal  estate,  it  is 
witnessed  that  the  flrrantor,  in  consideration 
of  that  snm,  conveys  the  same  to  the  arrantee  ; 
and  then  the  deed  concludes  as  follows :  "It  Is 
agreed  and  fairly  understood  by  and  between 
the  said  F.  and  H.  that  in  case  the  said  H.  or  his 
heirs  or  assiflrns  shall  not  be  able  to  make  the 
aforesaid  200  dollars  out  of  the  estate  herein  be- 
fore conveyed,  that  then  the  said  F.  shall  refund 
the  same  to  the  said  H.  ot  his  heirs  or  assigns, 
with  lawful  interest  thereon  from  this  date  till 
paid,  or  such  part  of  the  said  200  dollars  as  the 
said  H.  shall  not  be  able  to  realize  as  aforesaid.** 
Under  the  authority  of  this  deed,  the  grantee  sells 
and  conveys  the  estate,  and  his  grantee  again  sells 
and  conveys  the  same.  After  which,  to  wit,  about 
ten  years  after  the  date  of  the  first  mentioned 
deed,  the  grantor  in  that  deed  files  a  bill  in  equity 
to  redeem  the  estate  conveyed,  on  paying  what- 
ever may  be  due  of  the  200  dollars,  with  interest. 
Hbld,  the  bin  cannot  be  sustained.  Allsn,  J.,  dis- 
sented considering  the  case  within  the  prin- 

162  ciple  of  Chowning  v.  Cox  *and  others,  1 
Rand.  806,  recognized  more  recently  In  Breck- 
enridge  v.  Auld  and  others,  1  Rob.  148.  The  two 
other  judges  who  sat  In  the  case  (Stanabd  and 
Baldwin)  considered  It  not  within  the  principle 
of  those  cases. 

Same— Whether  Mortgagee  May  Sell  under  Power 
Olven  by  riortgage.— The  case  of  Chowning  v.  Coi 
and  others,  1  Rand.  806,  is  a  departure  from  the 
doctrine,  now  well  settled  in  England  and  recog- 
nized in  New  York,  that  a  mortgagee  may  sell  the 
property  after  forfeiture,  under  a  power  given  for 
that  purpose  in  the  mortgage  deed:  per  Baldwin, 
J.— The  doctrine  so  settled  in  England  and  recog- 
nized In  New  York  seems  to  have  been  wholly  over- 
looked by  counsel  and  court  in  the  argument  and 
decision  of  Chowning  v.  Cox.  Though  this  con- 
sideration may  not  warrant  the  reversal  of  that 
decision,  it  is  most  cOgent  to  limit  its  authority  to 
the  particular  case  then  in  Judgment    Per  Stan- 

ABD,  J. 

•They  were  absent  the  whole  of  this  term,  having 
been  prevented  from  attending  by  indisposition. 

tMortffages.— See  the  principal  case  cited  in  Spen- 
cer v.  Lee,  19  W.  Va.  192, 195;  also,  foot-note  to  Breck- 
enridge  v.  Auld,  1  Rob.  148. 

See  generally,  monographic  note  on  '^Mortgag'es*' 
appended  to  Forkner  v.  Stuart,  6  Qratt  197. 
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Same.— The  arronnds  on  which  Stanabd,  J.,  con- 
curred in  the  decree  in  Breckenrld^e  v.  Auld  and 
others,  1  Rob.  148,  stated  by  him  in  his  opinion  in 
this  case. 

On  the  27th  of  November  1816,  a  deed  was 
made  between  Gabriel  J.  Floyd,  then  of 
the  town  of  Louisville  in  the  county  of 
Jefferson  and  state  of  Kentucky,  of  the  one 
part,  and  Charles  L.  Harrison  of  the  same 
town  of  the  other  part,  whereby,— after 
reciting  that  Benjamin  Johnston  senior 
died  intestate,  leaving  eight  children,  to 
wit,  Susanna  Johnston  who  intermarried 
with  Davis  Floyd,  Ann  C.  Johnston  who 
intermarried  with  John  F.  Gray,  Robert 
Johnston,  and  five  others,  of  whom  each 
child  became  entitled  to  one  eighth  part 
of  his  estate;  and  after  further  reciting 
that  the  said  Robert  Johnston  and  Ann  C. 
Gray  had  died  intestate  and  without  issue, 
whereby  the  said  Susanna  Floyd  became 
entitled  to  one  seventh  part  of  the  said 
Robert  Johnston's,  and  one  seventh  part 
of  the  said  Ann  C.  Gray's  part  of  the  estate 
of  the  said  Benjamin  Johnston  senior;  and 
after  further  reciting  that  the  said  Susanna 
Floyd  had  died,  having  first  had  issue,  to 
wit,  the  said  Gabriel  J.  Floyd  and  Charles 
D.  Floyd,  whereby  the  said  Gabriel  J.  he- 
came  entitled  to  one  moiety  of  his  mother's 
interest     in     the     estates     of     the     said 

Benjamin    Johnston   senior  deceased 
163      *and  the  said   Robert   Johnston   and 

Ann  C.  Gray  deceased;  and  after  a 
further  reciting  that  '*the  said  Gabriel  J. 
Floyd  hath  this  day  sold  to  the  said  Charles 
If.  Harrison,  for  and  in  consideration  of 
the  sum  of  200  dollars,  all  his  interest  of, 
in  and  to  all  the  estate,  both  real  and  per- 
sonal, of  the  said  Benjamin  Johnston  sen- 
ior deceased  and  Robeit  Johnston  and  Ann 
C.  Gray  deceased,  to  which  he  is  now  or 
may  hereafter  be  entitled  as  one  of  the 
heirs  of  his  said  mother  Susanna  Floyd 
deceased,  lying  and  being,  or  owing,  within 
the  states  of  Virginia  and  Kentucky,"  it 
was  witnessed  that  the  said  Gabriel  J. 
Floyd,  for  and  in  consideration  of  the 
premises,  and  of  the  aforesaid  sum  of  200 
dollars  to  him  in  hand  paid,  conveyed  unto 
the  said  Charles  L.  Harrison  ^^all  his  the 
said  Gabriel  J.  Floyd's  interest  as  heir 
as  afore  mentioned,  of,  in  and  unto  all 
lots,  parts  of  lots  and  lands  within  the 
states  of  Virginia  and  Kentucky,  claimed 
and  owned  by  the  heirs  of  the  said  Ben- 
jamin Johnston  senior  deceased,  and  also 
all  the  right,  title  and  interest  which  he 
may  become  entitled  to  hereafter  by  de- 
scent, and  also  all  his  right,  title,  interest 
and  claim  in  and  to  bonds,  notes,  bills, 
judgments  and  executions  which  he  is  or 
may  be  entitled  to  by  descent,  which  are 
now  due  and  owing  to  the  estate  of  the 
said  Benjamin  senior  deceased  and  Robert 
and  Nancy  deceased,  or  which  may  here- 
after become  due  and  owing  as  aforesaid." 
Then  followed  the  habendum  clause,  and 
a  warranty  by  the  grantor  against  himself 
and  ail  persons  claiming  under  him. 
After    which   came  the   following  clause :  | 


"And  it  is  ag^reed  and  fairly  understood 
by  and  between  the  said  Gabriel  J.  Floyd 
and  Charles  L.  Harrison,  that  in  case  the 
said  Harrison  or  his  heirs  or  assigns  shall 
not  be  able  to  make  the  aforesaid  200  dol- 
lars out  of  the  estate  herein  before  con- 
veyed, that  then  the  said  Floyd  shall 
refund  the  same  to  the  said  Harrison  or  his 
heirs  or  assig^A,  with  lawfnl  interest 
thereon    from    this  date  till  paid,  or 

164  *such  part  of  the  said  200  dollars  as 
the  said  Harrison  shall  not  be  able  to 

realize  as  aforesaid." 

On  the  16th  of  July  1823,  a  deed  was 
made  from  Charles  L.  Harrison  (by  James 
Harrison  his  attorney)  to  John  and  James 
M'Lure,  whereby,  after  reciting  varions 
conveyances  to  the  said  Charles  from  per- 
sons interested  in  the  estate  of  the  said 
Benjamin  Johnston  deceased,  embracing 
the  conveyance  from  Floyd  as  well  ai 
others,  Harrison,  for  the  consideration  of 
550  dollars,  conveyed  nnto  John  and  James 
M'Lure '* all  the  lands  or  land  claims,  or 
part  or  parts  of  tracts  of  land,  now  owned, 
claimed  or  possessed  by  the  said  Charles  L. 
Harrison  by  reason  of  said  conveyance! 
made  as  aforesaid,  in  either  of  said  states 
of  Virginia  and  Kentucky,  also  all  debts  or 
demands  which  the  said  Charles  has  against 
any  person  or  persons,  derived  by  said 
purchases  of  the  aforesaid  shares  or  parte 
of  the  said  estate  of  said  Benjamin  John- 
ston ;  to  their  only  proper  use,  benefit  and 
behoof." 

The  rights  of  John  and  James  M'Lure 
under  this  deed  were  conveyed  by  them,  on 
the  30th  of  October  1826,  to  John  Gibson 
for  the  consideration  of  800  dollars. 

After  all  these  conveyances,  a  deed  was 
made  on  the  first  of  November  1826,  between 
Charles  L.  Harrison  and  Gabriel  J.  Floyd, 
whereby  the  former  conveyed  unto  the  lat- 
ter, for  the  nominal  consideration  of  one  dol- 
lar, all  the  right,  title,  claim  and  interest 
of  said  Harrison,  held  and  then  owned  bj 
him  bv  virtue  of  the  deed  made  to  him  bj 
said  Floyd,  of,  in  and  to  lands  in  the  states 
of  Kentucky  and  Virginia. 

And  on  the  first  of  September  1829,  Floyd 
commenced  a  suit  in  chancery  in  the 
county  court  of  Ohio,  against  Charles  L. 
Harrison,  John  M'Lure,  James  M'Lnre, 
John  Gibson,  William  F.  Peterson  and 
Charles  Allison. 

The   greater  part  of  the  bill   was    taken 
up  with  explaining  the  state   of  the 

165  title  derived   from  Benjamin  *Jotan- 
ston  the  elder ;  and  exhibits  were  also 

filed  with  it,  explanatory  of  the  title.  It 
will  suffice,  as  to  this  matter,  to  say  (is 
the  language  of  one  of  the  judges  compos- 
ing the  majority  of  this  court)  that  the 
title  in  its  origin,  according  to  the  plain- 
tiff's statement  of  it  in  his  bill,  appeared 
extremely  objectionable,  and  the  interests 
claimed  under  it  were,  at  the  date  of  bis 
deed  to  Harrison,  for  the  most  part,  if  not 
altogether,  in  action  instead  of  possession. 
The  bill  states  that  on  the  27th  of  Sep- 
tember 1816,  the  complainant  was  indebted 
to  Harrison  in  the'sum  of  200  dollars;  men- 
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tions  that  the  estates  conveyed  by  the  deed 
of  that  date  were  of  great  value;  and 
charges  that  the  deed  was  intended  as  a 
mortgage,  and  given  in  the  form  it  was,  to 
enable  Harrison  to  make  sales  and  convey- 
ances to  raise  the  sum  aforesaid ;  that  Har- 
rison so  understood  the  deed ;  and  that  after 
selling  portions  of  the  property  to  the 
amount  of  the  debt  and  charges,  or  nearly 
80,  he,  on  the  1st  of  November  1826,  made 
to  the  complainant  a  reconveyance  of  all 
the  right  and  title  acquired  by  him.  The 
bill  mentions  the  deed  from  Harrison  to 
M' Lures,  and  states  that  at  the  time  of  that 
conveyance,  Harrison  was  fully  paid,  and 
that  the  complainant,  at  the  time  of  settling 
with  Harrison,  acquitting  him,  and  receiv- 
ing the  reconveyance,  had  no  knowledge  or 
notice  of  the  said  deed  to  M' Lures.  The 
bill  also  mentions  the  conveyance  from 
M'LfUres  to  Gibson,  and  charges  that  Gib- 
son holds  the  property  in  his  own  name  for 
the  use  and  benefit  of  William  F.  Peterson, 
who  pretends  to  be  acting  as  attorney  in 
fact,  and  in  that  capacit3'  has  sold  to,  or 
otherwise  interested  in  the  business,  Charles 
Allison,  whom  he  has  put  in  possession  of 
part  of  the  property.  The  prayer  of  the 
bill  is  for  a  release  to  the  complainant  of 
the  legal  title;  or,  if  a  balance  of  the  debt 
shall   be  found    yet    due,    that    he  may  be 

permitted  to  redeem. 
166  *John  M'Lure  .put  in  a  plea  and 
answer,  pleading  that  he  was  a  pur- 
chaser without  notice,  and  answering  that 
the  plaintiff  had  notice  of  the  deed  of  1823 
to  John  and  James  M'Lure,  before  he  took 
his  reconveyance  from  Harrison  in  1826 ; 
that  the  plaintifE  had  disclaimed  title  to  the 
land  in  controversy  in  1827,  and  had  never- 
theless sold  his  interest  in  it  to  David 
Pngh,  for  whose  benefit  this  suit  was  pros- 
ecuted. 

Gibson  answered  to  the  same  effect. 

Peterson  answered,  disclaiming  interest. 
The  subpcena  was  returned  executed  upon 
James  M'Lure  and  Charles  Allison,  but 
they  did  not  answer.  Harrison  was  pro- 
ceeded against  as  an  absent  defendant. 

Depositions  were  taken  on  behalf  of  the 
defendants,  to  prove  that  the  complainant 
was  perfectly  aware  of  the  conveyance  from 
Harrison  to  the  M' Lures  when  he  obtained 
a  reconveyance  from  Harrison  to  himself, 
and  that  he  took  that  reconveyance  under 
an  idea  that,  to  the  extent  of  the  lands  in 
Brooke  county,  he  could  overreach  the 
M'Lures  and  those  claiming  under  them, 
by  getting  the  reconveyance  recorded  in 
that  county  before  the  conveyance  to  the 
M'Lures  was  recorded  there. 

On  behalf  of  the  complainant,  the  deposi- 
tion of  John  Edie  was  taken.  Being  asked 
what  he  supposed  to  be  the  value  of  a 
share,  or  the  one  sixth  part,  of  such  of  the 
lands  of  Benjamin  Johnston  senior  in 
Brooke  county  as  were  not  sold  by  him  in 
his  lifetime,  he  answered,  **that  he  is  of 
opinion  that  the  share  in  Brooke  is  of  the 
value  of  4000  dollars ;  that  is,  the  one  sixth 
of  the  unsold  lands  of  Benjamin  Johnston 
senior  in   the   county  of  Brooke. ' '    In  an- 


swer to  another  question,  he  explained  his 
opinion  to  be,  that  the  share  inherited  by 
Susanna  Floyd  from  her  father,  brother 
and  sister,  ^4f  none  of  it  had  been  sold  by 
her  husband,  would  have  been  worth  4000 
dollars  in  the  year  1827."  He  stated  that 
he  was  acquainted  with  the  parts  of  her 
share  sold  by  her  husband  Davis  Floyd, 

167  and  was  of  opinion    that  *in  1827  the 
said  parts    were    worth    2000  dollars, 

'4eaving  the  share  of  each  of  her  sons  in 
1827  worth  1000  dollars."  He  spoke  of  the 
lands  in  Brooke  county  only. 

But  the  deed  before  mentioned  of  the 
16th  of  July  1823,  from  Harrison  to  John 
and  James  M'Lure.  conveyed,  for  the  con- 
sideration of  550  dollars,  not  only  what  had 
been  conveyed  by  Floyd  to  Harrison,  but 
the  share  of  Gabriel  J.  Johnston  a  son  of 
Benjamin  Johnston  senior,  the  share  of 
John  Harrison  who  intermarried  with 
Mary  a  daughter  of  the  said  Benjamin, 
and  the  interest  of  Benjamin  Johnston 
junior,  another  son,  in  the  share  of  his 
sister  Ann  C.  Gray. 

The  cause  was  removed  by  certiorari  to 
the  circuit  court  of  Brooke,  and  on  the 
13th  of  October  1832  came  on  to  be  heard 
before  that  court,  when  it  was  decreed  that 
the  plaintiff's  bill  be  dismissed  as  to  the 
defendants  John  M'Lure,  James  M'Lure, 
William  F.  Peterson,  John  Gibson  and 
Charles  Allison ;  that  they  recover  of  the 
plaintiff  their  costs;  and  that  if  the 
counsel  for  the  plaintiff  desire  the  same, 
it  be  referred  to  a  commissioner  to  state 
an  account  between  the  plaintiff  and  the 
defendant  Harrison.  But  this  account  the 
plaintiff,  by  his  counsel,  waived. 

From  this  decree  an  appeal  was  allowed. 

G.  N.  Johnson  for  appellant.  The  deed 
of  November  1816  is  a  mortgage,  intended  to 
be  coupled  with  a  power  of  sale.  The  trans- 
action was  not  a  sale  to  Harrison ;  else  why 
was  the  vendee  to  sell  the  land  again 
from  time  to  time,  until  the  sum  of  200  dol- 
lars with  interest  was  raised?  It  was  not  a 
sale,  because  there  was  no  equality  in  the 
bargain.  Harrison  was,  upon  that  sup- 
position, to  get  200  dollars  with  interest,  at 
all  events,  and  as  much  more  as  he  might 
make  oat  of  the  sales  of  land  of  indefinite 
and  constantly  increasing  value,  part  of 
which  was  worth  1000  or  2000  dollars. 

168  It  *was  not  a  sale,  because  the  vendee 
had    precisely     such     rights    in    the 

property  as  an  ordinary  mortgagee  would 
have,  with  the  nugatory  addition  of  the 
invalid  power  to  sell,  attempted  to  be  con- 
ferred ;  a  power,  too,  not  inserted  in  abso- 
lute deeds,  and  indicating  rather  fiduciary 
than  absolute  ownership.  Nothing  was 
wanting  to  make  this  a  mortgage  in  form, 
but  the  express  reservation  of  an  equity 
of  redemption.  But  it  is  held  universally, 
that  whatever  be  the  form,  every  con- 
veyance of  land  as  a  security  for  the 
repayment  of  money  to  the  grantee  is  a 
mortgage.  See  1  Powell  on  Mortg.  115,  116, 
note  (H),  and  p.  4,  note  (3);  Hughes  and 
others  v.  Edwards  and  wife,  9  Wheat.  489; 
Conway's    ex'ors   v.    Alexander,    7  Cranch 
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218;  atao  4  Kent's  Comm.  142;  1  I^omaz's 
Dig.  315,  321. ,  It  is  so  held,  in  spite  of 
express  agreements  that  the  estate  shall 
not  be  redeemable.  See  1  Powell  on  Mortg. 
116,  note  (H),  above  cited,  and  the  cases 
there  mentioned.  In  the  case  of  Clay  and 
others  v.  Willis,  1  Barn.  A  Cress.  364,  8 
Bng.  Com.  Law  Rep.  103,  as  in  this  case, 
there  was  no  right  of  redemption  reserved, 
and  there  ^as  a  power  of  sale ;  and  the 
court  considered  the  deed  a  mortgage. 
The  existence  of  a  covenant  binding  the 
grantor  personally,  is  looked  upon  as  a  very 
strong,  if  not  a  conclusive  evidence  that 
the  deed  is  a  mortgage.  See  Coote  on 
Mortg.  22,  3,  and  case  there  cited  of  How* 
ard  V.  Harris,  2  Ch.  Cas.  147;  Conway's 
ex'ors  V.  Alexander,  7  Cranch  218;  1  Lo- 
max's  Dig.  321,  and  cases  cited  in  note  (6). 
Again,  it  is  held  that  ** mortgages  are 
mutual;"  that  is,  where  one  of  the  parties 
receives  the  benefits  of  a  mortgage  from 
the  transaction,  the  court  will  hold  the 
deed  to  be  a  mortgage,  in  favour  of 
the  other  party;  so  that  if  it  gives  the 
grantee  the  power  of  getting  his  money 
and  interest  back  at  all  events,  by  means 
of  a  covenant  to  repay  or  otherwise,  the 
grantor  will  be  allowed  to  redeem  the  land 
upon  repayment  of  the  money  with  inter- 
est. Coote  on  Mortg.  33 ;  1  Powell  on 
169  Mortg.  335,  *and  note  (R);  Howard 
V.  Harris,  2  Ch.  Cas.  147.  The  cir- 
cumstance that  the  grantee  has  not  an 
immediate  remedy  upon  the  personal  cove- 
nant, although  the  grantor  may  have  the 
immediate  right  to  redeem,  is  not  mate- 
rial. See  Coote  on  Mortg.  33,  34.  The 
mutuality  need  not  run  quatuor  pedibus. 
The  great  principle  upon  which  courts  of 
equity  originally  interposed,  and  moulded 
ancient  mortgages  to  their  present  state, 
was  this,  that  it  was  inequitable  that  a 
creditor  should  obtain  a  collateral  or  addi- 
tional advantage,  through  the  necessities 
of  his  debtor,  beyond  principal  and  inter- 
est. See  Coote  on  Mortc:.  21.  In  Bonham 
V.  Newcomb,  1  Vern.  214,  232,  the  risk  of 
loss  to  the  grantee  was  relied  upon  to  shew 
that  the  transaction  was  a  sale,  not  a 
mortgage.  Courts  will  not  allow  a  mort- 
gagee to  accompany  his  bargain  by  any 
agreement  by  which  a  collateral  and  undue 
advantage  may  be  gained.  Coote  on 
Mortg.  26,  citing  Jennings  &  others  v. 
Ward  &  others,  2  Vern.  520.  Wherever,  in 
doubtful  cases,  the  courts  have  construed 
the  transaction  to  be  a  sale,  it  will  be 
found  that  the  bargain  was  fair  and  equal. 
See  the  class  of  cases  mentioned  by  Coote, 
p.  28.  The  gross  inadequacy  of  the  consid- 
eration is  another  strong  proof  that  the 
transaction  was  a  mortgage.  Wharf  v. 
Howell  and  wife,  5  Binn.  499;  Conway's 
ex'ors  V.  Alexander,  7  Cranch  218 ;  1  Powell 
on  Mortg.  125,  note  (P). 

Gibson,  the  holder,  claims  to  be  a  pur- 
chaser without  notice  of  Floyd's  equity: 
but  that  defence  is  manifestly  inapplica- 
ble to  the  case.  For  the  deed  from  Floyd 
to  Harrison,  importing  a  mortgage,  dis- 
closes the   equity    upon    its  face,  and  each 


subsequent  deed  in  the  chain  of  title  refers 
to  that  which  preceded  it.  The  case  of 
Graff  and  others  v.  Castleman  &c.,  5  Rand. 
195,  determined  that  notice  of  a  deed  was 
to  be  presumed  against  a  purchaser,  under 
circumstances  less  strong  than  exist  here. 
If  Gibson  really  believed  his  title  to  be  in- 
defeasible,   it   was  his  own  fault  or 

170  misfortune.     The  ^principle  is,  "once 
a   mortgage,    always    a    tnortgzgt.** 

Powell  on  Mortg.  116,  note  (H).  The  risk 
whether  a  mortgage  is  redeemable  or  not, 
rests  with  the  purchaser.  Hansard  ▼. 
Hardy,  18  Ves.  455. 

George  H.  Lee  for  appellees.  The  deed 
from  the  appellant  to  Harrison  was  not, 
nor  was  it  intended  to  be,  a  mortgage,  but 
was  in  fact  and  was  intended  to  be  an 
absolute  conveyance  of  an  undivided  inter- 
est in  an  estate  of  uncertain  title,  extent 
and  value;  the  grantee  requiring  (in  con- 
sequence  of  the  doubt  whether  or  no  the 
interest  granted  was  of  any  value),  and 
the  grantor  giving,  a  guarantee  that  the 
grantee  should,  when  he  came  to  dispose  of 
it,  be  able  to  realize  the  amount  of  the 
purchase  money,  or  that  he  (the  grantor) 
would  make  good  the  deficiency.  'The  ques- 
tion whether  a  conveyance  is  to  be  consid- 
ered a  mortgage  or  otherwise,  depends  npon 
all  the  circumstances  of  the  contract,  and 
is  not  confined  to  the  mere  written  evi- 
dence of  it.  Robertson  v.  Campbell  &c,  2 
Call  421.  For  the  traits  of  a  mortgage,  as 
distinguished  from  a  conditional  sale,  see 
Thompson  v.  Davenport  &c.,  1  Wash.  12S, 
Chapman's  adm'x  v.  Turner,  1  Call  280, 
Iveavell  v.  Robinson,  2  Leigh  161,  and  Con- 
way's ex 'or  V.  Alexander,  7  Cranch  218. 
In  the  last  case,  land  was  conveyed  to 
trustees,  in  trust  to  convey  the  same  to  A 
in  case  B.  should  fail  to  repay,  on  a  cer- 
tain day,  certain  money  advanced  by  A., 
with  interest.  B.  failed  to  pay  the  monej 
on  the  day  limited,  and  the  trustees  con- 
veyed the  land  to  A. ;  and  it  was  held  that 
B.  had    no  equity  of  redemption. 

But  if  the  deed  is  to  be  construed  as  in 
the  nature  of  a  mortgage,  yet  it  was  made 
and  intended,  and  the  particular  form 
used  was  adopted,  not  with  a  view  to  aa- 
thorize  the  grantor  to  demand  a  reconvey- 
ance upon  paying  the  consideration  be  had 
received,  but  for  the  very  purpose  of  en- 
abling the  grantee  to  make  sale  of  the  sub- 
ject, and  with  the  understanding  that 

171  he    should  *do    so.     And  a  mortgage 
with  such   power  to  sell  is  good,  and 

the  sale  under  it  effectual.  In  Taylor's 
adm'rs  &c.  v.  Chowning,  3  L#eigb  654* 
such  a  sale  was  sustained.  The  practice  in 
New  York  is  to  permit  such  sales.  Jackson 
V.  Henry,  10  Johns.  R.  184.  And  the  mod- 
ern english  doctrine  is  the  same  way. 

The  exercise  of  the  power  conferred  by 
the  deed  (and  expressly  intended  to  be  ex- 
ercised), by  the  sale  to  the  M' Lures,  ought 
not  now,  after  the  lapse  of  time  since  the 
execution  of  the  deed,  and  especially  con- 
sidering the  conduct  and  declarations  of  the 
appellant,  and  the  other  circumstances  of 
the  case,  to  be  disturbed  or  questioned.    Is 
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Roberts's  adm'r  v.  €k>oke,  1  Rand.  121, 
jndge  Cabell  relied  mach  upon  the  acqui- 
escence of  Roberts.  Here  the  acts  and  con- 
duct of  the  appellant  are  such  as  should 
prevent  a  court  of  equity  from  giving  him 
its  assistance. 

6.  N.  Johnson  in  reply.  The  new  eng- 
lish  practice  was  creeping  into  use  in  that 
country,  under  the  protection  of  some  of  the 
eminent  conveyancers,  especially  mr.  Cov- 
entry, when  it  was  powerfully  shaken,  if 
not  overthrown,  by  the  strong  objection  to 
it  manifested  by  lord  Eldon  in  Roberts 
y.  Bozon,  in  1825.  He  appears  to  have 
heard  of  the  new  practice  then  for  the  first 
time.  See  Coventry's  note,  1  Powell  on 
Mortg.  p.  9.  There  could  not  be  a  stronger 
demonstration  of  the  evils  of  the  new  prac- 
tice, than  is  afforded  by  the  laboured  apol- 
ogy of  mr.  Coventry  for  them.  In  this 
court,  however,  it  ought  to  be  sufiScienl  to 
refer  to  its  own  adjudications  in  the  cases 
of  Chowning  v.  Cox  and  others,  1  Rand. 
306,  and  Breckenridge  v.  Auld  and  others, 
1  Rob.  148. 

If  the  deed  is  to  be  construed  as  a  sale  of 
the  land  at  the  price  of  200  dollars,  with 
a  guarantee  that  the  land  should  produce  in 
the  market  at  least  that  sum  with  its  inter- 
est, leaving  to  the  purchaser  the  full  bene- 
fit of  whatever  surplus  might  be 
172  procured,  then  the  transaction  *  would 
be  obviously  usurious.  It  is  well 
settled  doctrine,  that  wherever  the  contract 
assures  to  him  who  advances  money  a  re- 
turn of  his  whole  principal  and  interest,  at 
all  events,  and  gives  to  him  a  chance  only 
of  farther  profit,  this  chance  is  regarded  as 
a  premium  over  and  above  the  lawful  in- 
terest, and  will  make  the  contract  usurious. 
Ord  on  Usury  70;  Gibson  v.  Fristoe  and 
others,  1  Call  76,  81;  Smith  v.  Nicholas  &c., 
8  Leigh  349. 

BALDWIN,  J.  The  justice  of  this  case 
is  clearly  against  the  plaintiff.  He  makes 
a  conveyance,  for  a  valuable  consideration, 
of  his  interest  in  certain  lands  and  choses 
in  action,  without  any  limitation  upon  his 
grantee's  power  of  alienation ;  lies  by  for 
a  number  of  years,  without  asserting  any 
claim  to  the  property,  and  till  after  suc- 
cessive sales  and  conveyances  thereof  to 
bona  fide  purchasers;  then,  with  full  no- 
tice of  the  fact,  obtains  a  reconveyance 
from  his  grantee,  fraudulently  made  by 
him  to  defeat  his  own  purchasers;  and  now 
seeks  to  recover  back  the  subject,  upon  the 
allegation  that  the  deed  was  intended 
merely  as  a  mortgage.  If  the  plaintiff  is 
entitled  to  relief  under  such  circumstances, 
it  ought  to  be  very  clearly  established. 

The  deed  in  question,  if  a  mortgage,  cer- 
tainly departs  very  widely  from  the  usual 
form  of  such  instruments.  It  contains  no 
unconditional  covenant  for  repayment  of 
the  consideration,  nor  any  acknowledgment 
of  a  subsisting  indebtedness;  no  covenant 
on  the  part  of  the  grantee  for  a  reconvey- 
ance, nor  any  condition  upon  which  the 
estate  is  to  be  avoided ;  no  reservation,  in 
any  shape  or  form,  of  a   power  of  redemp- 


tion on  the  part  of  the  grantor,  nor  of  a 
right,  for  any  period,  to  the  possession 
and  enjoyment  of  the  property,  which 
passed  with  the  title  to  the  grantee ;  while 
the  authority  of  the  latter  to  sell  or  other- 
wise dispose  of  the  subject,  ad  libitum,  is 
recognized  by  a  necessary  implication.  In 
short  the  instrument,  after   a  recital 

173  of  the  ^grantor's  title  and  the  sale  of 
his  interest   to  the  grantee   for   the 

sum  of  200  dollars,  is  in  the  common  form 
of  a  deed  of  bargain  and  sale,  except  that 
it  contains  a  guarantee  of  the  value  of  the 
property  conveyed,  not  absolute  but  con- 
'tingent;  the  terms  of  the  guarantee  evi- 
dently contemplating  a  sale  or  sales  of  the 
subject  by  the  grantee,  without  his  being 
able  to  realize  the  price  paid  by  him,  with 
its  interest;  in  which  event  only  it  is 
stipulated  that  the  grantor  shall  make  good 
the  deficiency.  But  there  is  no  obligation 
to  sell  imposed  upon  the  grantee ;  and  ac- 
cording to  the  terms  of  the  contract,  he 
was  at  liberty  tp  retain  the  property  itself, 
or  the  proceeds  of  sales,  as  his  own,  without 
accountability.  This  guarantee,  however, 
rendered  the  contract  unequal,  inas- 
much as  it  guarded  the  grantee,  during  the 
solvency  of  the  grantor,  against  the  hazard 
of  loss,  while  it  left  him  the  chance  of  gain 
by  an  increase  in  the  value  of  the  property. 
A  guarantee  of  value  is  unusual  in  sales  of 
real  estate,  though  not  so  in  sates  of  per- 
sonal choses  in  action ;  in  regard  to  which 
the  law,  in  the  absence  of  an  agreement 
to  the  contrary,  implies  such  a  guarantee ; 
and  therefore  if  the  purchaser  of  a  bond  is 
unable,  by  the  use  of  due  diligence,  to 
make  the  money  out  of  the  obligor,  he  is  en- 
titled to  reimbursement  from  the  assignor, 
of  the  consideration  paid,  with  its  in- 
terest. This  inequality  in  the  contract  did 
not  render  it  the  less  a  sale,  if  so  intended 
by  the  parties,  as  its  language  imports. 
Under  what  circumstances,  if  any,  an  ac- 
tion of  covenant  would  have  lain  upon  the 
guarantee,  or  whether  under  any  it  would 
have  been  enforced  by  a  court  of  equity, 
are  matters  foreign  to  the  enquiry.  It  was 
not  a  stipulation  for  the  benefit  of  the 
grantor,  but  for  an  additional  advantage  to 
the  grantee;  and  whether  valid  or  invalid, 
could  not  affect  his  title  as  purchaser. 

The  cause,  however,  is  not   to   be  deter- 
mined    by  .the   mere    form    of    the    con- 
tract,   but    by    the   intention   of  the 

174  *parties,    to    be   gathered    not    only 
from    the   terms   of   the   instrument, 

but  also  from  extrinsic  circumstances. 
The  propriety  of  resorting  in  such  cases 
to  evidence  aliunde,  results  from  the  nature 
of  the  question ;  for  otherwise  a  mortgage 
might  be  converted  into  a  sale,  or  a  sale 
into  a  mortgage,  by  fraud,  accident,  or 
mistake.  But  the  present  case  is  not  em- 
barrassed by  the  enquiry  whether  the  trans- 
action was  intended  as  a  mortgage  or  as  a 
conditional  sale;  an  enquiry  frequently  of 
much  perplexity  and  nicety;  the  difficulty 
arising  out  of  the  circumstance  that  both 
the  one  and  the  other  are  estates  upon  con- 
dition, and  the  condition  of  the   like   char- 
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acter  in  both,  so  far  as  its  performance 
goes  to  defeat  an  estate  granted,  by  repay- 
ment of  the  consideration ;  and  the  essen- 
tial distinction  being,  that  in  the  event  of 
nonperformance,  the  estate  in  the  former 
case  is  forfeited  at  law  but  not  in  equity, 
and  in  the  latter  both  at  law  and  in  equity. 
Here  the  question  is  not  between  a  mort- 
gage and  a  conditional  sale,  but  between  a 
mortgage  and  an  absolute  sale:  for  if  the 
transaction  was  in  fact  a  sale,  there  is  no 
room  for  the  idea,  nor  is  it  pretended,  that 
it  was  upon  any  condition  whatever.  And 
on  that  question,  it  seems  to  me  impossible 
to  hold  this  instrument  a  mortgage  upon 
its  face,  without  maintaining  that  the 
harshness,  or  inequality,  or  (if  you  please) 
unlawfulness  of  a  provision  in  a  contract 
of  sale,  is  to  have  the  effect,  not  of  ren- 
dering abortive  the  provision  itself,  or  of 
avoiding  the  entire  contract,  but  of  chang- 
ing it  into  another  contract  of  a  wholly 
different  nature.  How  can  we  undertake  to 
pronounce  this  deed  a  mortgage  by  its  very 
terms,  in  the  absence  of  any  condition  or 
provision  to  defeat  the  absolute  title  con- 
veyed to  the  grantee? 

But  though  the  deed  is  not  a  mortgage 
upon  its  face,  the  clause  of  guarantee  may 
very  properly  be  relied  on,  in  connexion 
with  other  evidence,  for  the  purpose  of 
ascertaining  what  was  the  real  char- 
175  acter  of  the  ^transaction  as  contem- 
plated by  the  parties;  for  upon  that 
question  of  fact,  we  are  to  look  to  all  the 
circumstances  of  the  case ;  and  it  is  an  im- 
portant consideration,  which  in  a  doubtful 
case  might  have  a  decisive  influence,  that 
the  grantee  is  assured  against  the  risk  of 
loss,  to  the  full  amount  of  his  principal 
money  and  interest.  Upon  such  a  question, 
authoritative  rules  can  do  little  more  than 
ascertain  the  abstract  distinction  between 
a  sale  and  a  mortgage:  beyond  that,  they 
are  guides  rather  to  the  investigation  than 
the  adjudication ;  the  fact  of  intent  being 
a  common  sense  deduction  from  all  the 
evidence,  by  a  sound  discrimination  of  the 
weight  of  circumstances,  and  a  just  combi- 
nation of  the  whole.  Still  the  imperfection 
of  human  testimony  requires  us  to  bear  in 
mind,  that  the  intrinsic  import  and  legal 
effect  of  the  instrument  itself  are  not  to  be 
lightly  disregarded ;  that  there  is  a  prima 
facie  presumption  of  its  expressing  truly 
the  agreement  of  the  parties;  and  that 
though  it  may  be  difficult,  if  not  inexpedi- 
ent, to  prescribe  the  limits  of  extrinsic 
testimony,  it  ought  to  be  of  such  a  nature 
as  to  furnish  some  reason  for  the  necessity 
of  its  introduction.  This  is  usually  found 
in  the  unskilfulness  or  carelessness  of  the 
scrivener;  the  ignorance  of  the  parties; 
the  misplaced  and  abused  confidence  of  one 
of  them;  the  relation  existing  between,  or 
the  relative  condition  of,  the  parties,  sub- 
jecting one  of  them  to  the  power  or  undue 
influence  of  the  other;  or,  in  a  word,  in 
whatever  may  be  fairly  referred  to  fraud, 
accident,  or  mistake.  And  when,  upon 
the  whole  case,  it  appears  that  the  convey- 
ance was  executed  to  secure  a  loan  or  a  pre- 


existing debt,  objections  arising  out  of  the 
informality  or  imperfections  of  the  instru- 
ment must  be  made  to  yield  to  the  substan- 
tial merits  of  the  cause ;  and  so  must  even 
express  stipulations  tending  to  defeat,  or 
restrain,  or  clog  the  equity  of  redemp- 
tion, and  thus  give  a  collateral  or  addi- 
tional advantage  to  the  creditor,  beyond 
his  principal  money  and  interest. 

176  *When  we   examine   the   plaintiff's 
bill,  we  find  it  stating  broadly,   that 

the  deed  was  intended  as  a  mortgage  to 
secure  a  debt  due  from  him  to  Harrison  the 
grantee,  with  a  power  to  the  latter  to  make 
sales  and  conveyances  of  the  property,  to 
an  extent  sufficient  to  discharge  the  sum 
due.  It  makes  no  pretence  that  the  instm- 
ment  does  not  express  truly  the  agreement 
of  the  parties.  On  the  contrary,  it  treats 
the  paper  as  a  mortgage  upon  its  face,  so 
understood  and  acted  upon  by  the  parties; 
as  evidence  of  which  it  alleges  that  the 
defendant  Harrison,  after  making  sales  to 
the  amount  of  the  debt  and  chaises,  or 
nearly  so,  reconveyed  the  subject  to  the 
plaintiff.  There  is  no  complaint  against 
Harrison  in  the  bill,  except  that,  before  the 
reconveyance  to  the  plaintiff,  he  sold  and 
conveyed  the  property  to  the  defendants 
John  and  James  M'l^ure;  of  which  sale 
and  conveyance,  the  plaintiff  falsely  charges 
that  he  had  no  notice  at  the  time  of  the  re- 
conveyance. And  when  we  come  to  look 
into  the  proofs  in  the  cause,  we  find  noth- 
ing to  warrant  the  belief  that  the  contract 
between  the  parties  was  in  any  wise  differ- 
ent from  that  evidenced  by  the  deed.  There 
is  no  proof  that  the  consideration  of  the 
conveyance  was  a  loan  of  money,  or  a  pre- 
existing debt;  nor  of  an  agreement  to  re- 
convey  or  surrender  the  property,  or 
account  for  its  value  or  the  proceeds  of 
sales,  in  any  event  whatever.  The  actual 
reconveyance,  so  far  from  interpreting  the 
original  contract  favourably  for  the  plain- 
tiff, shews,  under  the  circumstances,  a  coio- 
bination  between  the  parties  to  defraud 
the  vendees  of  Harrison.  It  appears  from 
the  evidence  to  have  been  procured  by  the 
plaintiff  under  the  delusive  notion  that  it 
would  enable  him  to  claim  such  of  the  lands 
as  lie  in  Brooke  county,  in  the  character  of 
a  purchaser  from  his  own  grantee,  withoot 
legal  (though  with  actual),  notice  of  the 
previous  sale  to  the  M' Lures,  the  deed  to 
them  not  having  been  recorded  in  that 
county.  This,  and  his  other  condact 
alrea.dy    noticed,    are    irreconcilable 

177  *witb  the  idea  of  a  conscionsness  on 
his  part  that  he  stood  in  the  relation 

of  mortgagor.  The  pretension  that  the 
consideration  of  the  deed  to  Harrison  has 
been  reimbursed  to  him,  otherwise  that 
by  his  sale  to  the  M' Lures,  seems  to  be 
wholly  unfounded.  Nor  is  any  light  throws 
upon  the  question  by  the  testimony  on  tlie 
part  of  the  plaintiff,  to  prove  the  inade- 
quacy of  that  consideration  upon  a  contract 
of  sale.  It  consists  of  the  opinion  of  a 
single  witness  as  to  value,  without  refe^ 
ence  to  the  period  of  the  sale,  or  the  state 
of  the  title ;  and  is  of  little  weight  compared 
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with  the  prices  at  which  that,  and  other 
iotereats  in  the  common  subject,  were  sold, 
first  to  the  M'l^nres,  and  afterwards  by 
them  to  the  defendant  Gibson ;  which  will 
be  found,  upon  calculation,  not  to  exceed 
per  share  the  consideration  received  by 
the  plaintiff.  In  fact,  the  value  of  the 
subject  sold  would  seem  to  have  been  alto- 
gether uncertain  and  precarious ;  the  title 
in  its  origin,  according  to  the  plaintiff's 
own  statement  of  it  in  his  bill,  appearing 
extremely  objectionable,  and  the  interests 
claimed  under  it,  for  the  most  part,  if  not 
altogether,  in  action  instead  cf  posses- 
sion. In  such  a  state  of  things,  the  value 
must  have  been  merely  speculative ;  and  a 
purchaser,  though  he  may  have  been  will- 
ing to  risk  the  title  by  taking  a  deed  with 
special  warranty,  might  prudently  require 
a  guarantee  that  if  he  did  not  make,  he 
should  not  lose  any  thing  by  his  specula- 
tion, beyond  the  labour  and  expense  of 
pursuing  it  nnprofitably.  And  in  point 
of  fact  it  has  turned  out,  that  instead  of 
gaining,  he  has  lost  by  the  contract. 

But  whatever  may  be  the  force  of  the 
circumstances  aliunde,  they  cannot  affect 
the  subsequent  purchasers  without  notice ; 
and  none  is  pretended  by  the  bill,  nor  es- 
tablished by  the  proofs,  beyond  that  fur- 
nished by  the  face  of  the  instrument.  Of 
this  defence  they,  the  only  substantial 
defendants,  (the  plaintiff  having  declined 
an  account  against  the  defendant 
178  Harrison)  have  availed  ^themselves 
in  due  form  of  pleading ;  so  that  at 
last  the  cause  must  turn  upon  the  intrinsic 
import  and  effect  of  the  deed  in  question. 

If  the  clause  of  guarantee  could  be  so 
construed  as  to  give  the  plaintiff  an  equity 
of  redemption,  it  would  at  the  same  time 
so  modi^  that  equity,  as  to  defeat  the 
plaintiff's  unjust  demand  against  the  bona 
fide  purchasers,  under  the  power  of  conver- 
sion acknowledged  by  himself  to  have  been 
conferred  by  the  instrument.  Regarding 
the  paper  as  a  mortgage,  there  being  no 
time  limited  for  the  payment  of  the  debt, 
the  grantor  might  redeem  at  any  time ;  but 
then,  when  he  comes  to  redeem,  he  must 
exercise  his  right  in  a  way  adapted  to  the 
actual  condition  of  the  subject :  if  before 
a  sale  by  the  grantee,  he  is  entitled  to  a 
reconveyance  of  the  property ;  if  after,  to 
the  proceeds  in  the  hands  of  the  grantee, 
subject  to  the  payment  of  the  debt ;  and 
the  vendees  are  in  no  wise  bound  to  see  to 
the  application  of  the  purchase  money.  In 
truth,  they  are  substantially  purchasers 
from  the  mortgagor  himself,  through  his 
dnly  constituted  agent ;  and  it  would  be  a 
grievous  iniquity,  if  the  principal,  after  a 
sale  under  his  lawful  authority,  could  turn 
round  and  reclaim  the  property  from  the 
innocent  purchasers. 

It  is  contended,  however,  on  the  part  of 
the  plaintiff,  that  the  power  of  sale  vested 
in  the  grantee  is  void,  under  the  authority 
of  Chowning  v.  Cox  &c.,  1  Rand.  306.  That 
case  is  a  departure  from  the  english  doc- 
trine, now  well  settled,  (1  Lomax's  Dig.  322; 
Coote  on   Mortg.    128, )    that   a  mortgagee 


may  sell  the  property  after  forfeiture,  under 
a  power  given  for  that  purpose  in  tlie  mort- 
gage deed;  a  doctrine  recognized  in  New 
York,  and  the  practice  there  regulated  by 
statute.  4  Kent's  Comm.  141.  In  Chowning 
V.  Cox  &c.  it  was  decided,  for  reasons 
lucidly  and  cogently  stated,  that  the  mort- 
gagee could  not  thus,  by  his  own  act,  fore- 
close the  equity  of  redemption.     But 

179  that  decision   has   no  ^application  to 
the  case   before  us.     Here  there  was 

no  forfeiture,  and  no  foreclosure:  no  for- 
feiture, because  the  right  of  redemption 
was  not  limited  in  point  of  time ;  and  no 
foreclosure,  because  the  sale  was  not  made 
to  enforce  a  forfeiture.  It  was  made  by 
the  mortgagee,  not  in  that  character, — not 
as  a  creditor  coercing  the  payment  of  his 
debt,  but  as  a  trustee  appointed  to  possess, 
control,  manage,  and  dispose  of  the  estate, 
with  unlimited  discretion,  not  merely  for 
his  own  benefit,  but  for  that  of  the  grantor 
likewise.  There  are  no  considerations  of 
justice  or  policy  against  the  exercise  of 
such  a  power,  in  which  the  grantor  must  be 
considered  as  giving  his  tacit  concurrence ; 
as  much  so  as  if  he  were  present  at  the 
sale,  and  acquiescing  therein  ;  which,  ac- 
cording to  Taylor's  adm'rs  &c.  v.  Chown- 
ing, 3  Leigh  654,  (the  supplement  to 
Chowning  v.  Cox  &c. )  renders  a  sale  by 
the  mortgagee  valid,  though  made  by  way 
of  foreclosure.  It  would  hardly  be  doubted, 
I  presume,  that  a  debtor  may  by  power  of 
attorney  authorize  a  creditor  to  sell  his 
land,  receive  the  purchase  money,  retain 
the  amount  of  the  debt,  and  account  for 
the  residue;  and  that  a  conveyance  of  the 
title  and  surrender  of  possession,  for  the 
better  exercise  of  the  power,  would  be 
unobjectionable.  A  trust  is  not  incompati- 
ble with  a  mortgage  security.  A  mort- 
gagee in  possession  is  a  trustee,  with 
authority  to  receive,  and  accountable  for, 
the  rents  and  profits.  He  may  purchase 
the  subject  from  the  mortgagor,  and,  a 
fortiori,  sell  it  by  his  permission  to  an- 
other. If  the  possession  of  the  mortgagee 
is  conferred  by  the  contract,  and  no  time 
is  limited  for  the  payment  of  the  debt,  the 
security  bears  a  considerable  resemblance 
to  the  vivum  vadium  of  the  common  law, 
and  also  to  the  welsh  mortgage ;  in  both  of 
which  there  is  no  forfeiture  and  no  fore- 
closure; and  in  the  latter  of  which,  if  not 
in  the  former  also,  there  may  be  a  redemp- 
tion at  any  time.     Coote  on  Mortg.  9, 

180  207,  517.     In  such   a   security,  *there 
is  no  reason  why  the  mortgacree  may 

not  be  empowered,  in  addition  to  or  in  lieu 
of  the  profits,  to  apply  the  capital  itself, 
from  time  to  time,  to  the  extinguishment 
of  the  debt ;  and  for  that  purpose  to  convert 
it  from  land  into  money. 

Thus,  whether  the  transaction  is  to  be 
regarded  as  a  sale  or  as  a  mortgage,  the 
plaintiff  is  entitled  to  no  relief  against  the 
derivative  purchasers;  and  if  entitled  to 
any  against  his  grantee  alone,  he  has 
waived  it  by  declining  an  account.  In  my 
opinion,  therefore,  the  circuit  court  did 
right  in  dismissing  the  plaintiff's  bill. 
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AlfLBN,  J.  The  principal  qaestion  in 
this  case  will  depend  upon  the  construc- 
tion of  the  deed  of  1816.  The  extrinsic  cir- 
cumstances in  evidence  furnish  but  little 
aid  in  determining  whether  it  is  to  be  con- 
strued as  a  mortgage  or  an  absolute  sale. 
The  deed  is  in  the  ordinary  form  of  an  ab- 
solute conveyance,  conveying  to  the  grantee 
the  various  interests  described;  and  then 
comes  the  clause  which  gives  rise  to  the 
difficulty.  ''It  is  agreed  and  understood 
by  and  between  the  said  G.  J.  Floyd  and 
C.  Lt.  Harrison,  that  in  case  the  said  Har- 
rison or  his  heirs  or  assigns  shall  not  be 
able  to  make  the  aforesaid  sum  of  200  dol- 
lars out  of  the  estate  hereinbefore  conveyed, 
that  then  the  said  Floyd  shall  refund  the 
same  to  the  said  .Harrison  or  his  heirs  or 
assigns,  with  lawful  interest  from  this  date 
till  paid,  or  such  part  of  the  said  200  dol- 
lars as  the  said  Harrison  shall  not  be  able 
to  realize  as  aforesaid."  In  the  absence 
of  all  proof  to  the  contrary,  it  seems  to  me 
that  the  terms 'here  used  import  a  loan  of 
money,  and  nothing  more.  The  considera- 
tion mentioned  in  the  deed  is  to  be  re- 
funded, with  interest  from  the  date  of  the 
agreement.  It  is  clear  that  the  parties  did 
not  contemplate  any  beneficial  occupation 
of  the  premises  by  the  grantee ;  for  in  that 
event  the  profits,  it  is  to  be  presumed, 
would  have  equalled  the  interest. 
181  The  parties  contemplated  *an  imme- 
diate sale,  and  the  application  of  the 
proceeds  to  the  payment  of  the  sum  ad- 
vanced; and  there  was  a  personal  covenant 
to  refund  the  money  with  interest,  or  such 
part  of  it  as  might  not  be  realized  by  the 
sale.  Under  this  covenant,  it  seems  to  me 
there  could  be  no  doubt,  that  if  Harrison 
had  applied  to  a  court  of  equity  to  foreclose 
the  deed  as  a  mortgage,  and  upon  a  sale  of 
the  property  the  amount  had  not  been 
realized,  he  would  have  been  entitled  to  a 
personal  decree  for  the  residue,  the  deed  it- 
self reciting  and  imbodying  an  express 
agreement  to  refund.  The  absence  of  a 
covenant  to  pay  the  money  will  not  make 
it  the  less  a  mortgage,  if  it  appears  that 
the  conveyance  was  originally  intended  as 
a  security  for  the  payment  of  money.  1 
Powell  on  Mortg.  119  a.  note  (K),  and  the 
cases  there  cited.  But  where,  as  in  this 
case,  there  is  such  a  covenant  contained  in 
the  conveyance,  it  is  difficult  to  conceive 
how  the  instrument  can  be  construed  to  be 
any  thing  more  than  a  security.  In  the 
case  of  Howard  v.  Harris,  2  Chan.  Cas. 
147,  the  judge,  in  decreeing  redemption, 
added,  that  he  did  so  the  rather  because 
the  defendant  had  a  covenant  for  the  re- 
payment of  his  money,  and  therefore  he 
had  it  in  his  power  to  have  made  it  a 
mortgage  at  any  time.  The  same  construc- 
tion, it  seems  to  me,  must  be  given  to  this 
instrument.  The  parties  not  contemplat- 
ing a  beneficial  occupation  of  the  premises, 
but  a  sale  to  raise  the  money,  and  the 
grantor  having  covenanted  to  repay  with 
interest  from  the  date,  he  could  not  have 
denied  his  liability  for  the  debt.  This 
distinguishes     the    case     from     Conway's 


ex'ora  v.  Alexander,  7  Cranch  218.  In 
that  case  there  was  no  covenant  to  repay, 
nor  any  evidence  of  a  loan ;  and  the  chief 
justice  observed,  that  an  action  at  law 
could  not  have  been  maintained  for  the 
recovery  of  the  money,  and  if,  to  a  bill 
praying  a  sale,  and  a  decree  for  so  much  as 
might  remain  due,  the  grantor  had  ao- 
awered  that  this  was  a  sale  and  not  a 

182  mortgage,    clear    proof    must    *have 
been    produced    to  justify    a    decree 

against  him.  If  the  grantee,  then,  could 
have  treated  this  as  a  mortgage,  the  role 
that  a  mortgage  cannot  be  a  mortgage  on 
one  side  only,  but  must  be  mutual,  applies, 
and  governs  the  case.  And  this  rule  oper- 
ates, though  the  rights  of  the  parties  may 
be  in  other  respects  different:  as  in  the 
case  cited  in  Talbot  v.  Braddyl,  1  Vem. 
395, — if  A.  lend  upon  a  mortgage,  with  a 
proviso  to  redeem  on  payment  of  a  certain 
sum  at  the  end  of  two  years,  there  one  side 
cannot  foreclose  till  the  end  of  the  two 
years,  but  the  mortgagor  may  come  before 
and  redeem.  And  so  e  converse,  tboni^h 
the  grantee  here  could  not  proceed  on  the 
personal  covenant  until  after  a  sale,' the 
grantor  could  at  any  time  redeem  before  a 
sale,  upon  paying  the  amount  secured.  The 
contract,  viewed  as  an  absolute  sale,  would 
be  most  unequal  and  oppressive.  Under 
that  construction,  the  grantee  conld  either 
retain  the  property  and  reap  the  profits 
without  account,  or,  whenever  he  thought 
proper,  proceed  to  sell.  He  was  sure  of  his 
advance  with  interest,  under  any  circum- 
stances, and  entitled  to  all  he  might  make 
in  addition.  And  the  grantor,  in  the  mean 
time,  could  take  no  step  to  relieve  himself. 
If  the  property  were  depreciating,  he  conld 
neither  redeem  it  nor  enforce  a  sale.  For 
whenever  it  is  conceded  that  he  had  a  right 
to  relieve  himself  from  this  contingent  lia- 
bility by  requiring  a  sale,  the  deed  loses  its 
character  of  an  absolute  sale,  and  can  only 
be  viewed  as  a  security.  If  the  conveyance 
in  its  inception  was  a  mortgage,  the  ab- 
sence of  a  provision  for  redemption  cannot 
affect  it.  Where  it  is  doubtful  whether  an 
absolute  or  conditional  sale,  or  a  mort- 
gage, was  intended,  the  want  of  such  a 
provision  is  a  circumstance  entitled  to 
proper  consideration.  But  where  the  in- 
strument was  intended  as  a  security,  the 
absence  of  a  provision  to  redeem,  or  ex- 
press stipulations  to  prevent  it,  will  not 
change  its  character.  1  Powell  on  Mort^. 
119  a. 

183  *If  the  deed  in  its  inception  was  a 
mortgage,  the  power  to  sell,  accord- 
ing to  Chowning  v.  Cox  &c.,  1  Rand.  306,  is 
invalid,  and  the  right  of  redemption  is  not 
barred  as  against  the  defendants,  purchasers 
with  notice;  for  the  deeds  under  which  they 
held  disclosed  the  right  of  the  original 
grantor.  The  doctrine  in  Chowning  v.  Cox 
&c.  may  be  inconvenient,  and  an  unneces- 
sary interference  with  the  rights  of  adnlt 
parties.  But  the  case  has  been  recognised 
since  as  law,  and  very  recently  in  Brecken- 
ridge  v.  Auld  &  others,  1  Rob.  148.  I  am 
not  disposed,    when   we   have    but  a  bare 


574 


2  ROB. 


fi«OYD  V,  Harrison  and  Others. 


184,  186,  186 


court,  to  disturb  it.  The  distinction  taken 
between  this  case  and  that,  seems  to  me  to 
be  unsubstantial.  Whether  the  sale  be 
made  to  enforce  the  forfeiture  after  the 
day  of  payment  is  passed,  or  to  rais^  the 
money  in  pursuance  of  a.  power  conferred 
in  the  instrument,  it  equally  militates 
against  the  principle  which  lies  at  the 
foundation  of  the  rule, — the  power  of  the 
creditor  over  his  debtor,  and  the  incompat- 
ibility of  a  due  exercise  of  the  powers  and 
duties  of  a  trustee,  with  the  relation  of 
creditor. 

I  think,  therefore,  that  the  decree  is 
erroneous  and  should  be  reversed. 

STANARD,  J.  I  concur  unreservedly  in 
the  conclusion  of  my  brother  Baldwin,  that 
the  decree  of  the  circuit  court,  denying, 
under  the  circumstances  of  the  case,  the 
aid  of  equity  to  the  plaintiff  below  against 
the  purchaser  of  the  land,  ought  to  be 
affirmed. 

Some  interesting  questions  have  been 
earnestly  and  elaborately  discussed,  the  res- 
olution of  which  is  not  essential  to  the 
conclusion  in  which  I  have  averred  my 
concurrence.  I  have,  however,  considered 
those  questions,  and  proceed  biiefly  to  state 
the  opinions  deliberately  formed,  or  at 
least  to  which  I  strongly  incline. 

We  have  no  information  or  proof  of  the 
transactions  between  the  parties,  that 
184  induced  the  execution  of  the  *deed 
from  Floyd  to  Harrison,  nor  of  the 
consideration  of  the  deed,  other  than  that 
which  is  furnished  by  the  instrument  itself. 
The  deed  has  not  a  single  distinct  linea- 
ment of  a  mortgage.  The  final  covenant, 
that  the  subject  conveyed  was  of  a  given 
value,  and  if  that  value  should  not  be  real- 
ized, the  grantor  would  make  good  the  de- 
ficiency, is  the  only  matter  from  which  it 
18  attempted  to  be  implied  that  the  convey- 
ance was  a  mere  security  for  money,  and 
consequently  that  the  title  of  the  grantee 
was  defeasible,  and  substantially  that' of  a 
mortgagee.  This  implication  rests  for  its 
validity  on  the  assumption  that  the  consid- 
eration of  the  deed  was  a  debt  due  Harrison 
from  Floyd,  or  money  advanced  to  the  lat- 
ter by  the  former,  to  the  amount  of  200  dol- 
lars. Now,  though  200  dollars  is  stated  to 
be  the  consideration  of  the  conveyance,  it 
does  not  follow  that  that  was  the  consid- 
eration, much  less  that  it  was  in  numero 
the  amount  of  a  previous  debt  from  Floyd 
to  Harrison,  or  of  money  then  advanced. 
The  transaction  might,  in  perfect  consist- 
ency with  the  deed,  have  been  an  exchange 
of  property,  the  consideration  from  Har- 
rison being  other  property ;  or  the  consid- 
eration might  have  been  a  collateral  duty 
to  him  from  Floyds. 

The  subject  conveyed  to  Harrison  was  in 
all  probability  most  precarious,  or  at  least 
■0  deemed  by  the  parties,  and  they  might 
fairly  stipulate,  to  avert  total  loss  from 
Harrison,  that  to  a  certain  extent  its  pro- 
ductiveness should  be  guarantied  by  Floyd. 
If  such  was  the  nature  of  the  transaction, 
every  semblance  of  a    mortgage  is   oblit- 


erated. The  deed  is  an  absolute  one,  the 
result  of  an  actual  sale,  in  which,  in  place 
of  a  general  warranty  of  the  vendor,  is 
substituted  a  guarantee  of  value  to  a  lim- 
ited amount,  on  a  consideration  which  may 
have  exceeded,  the  amount  of  the  guarantee, 
though  short  of  the  possible  amount  that 
might  be   realized   from   the  subject 

185  conveyed.     In  this  view  of  the  *case, 
it  was  a  contract  of  hazard  as  to  value 

beyond  200  dollars.  The  deed  contains 
nothing  that  forbids  us  from  taking  this 
view  of  it.  The  conduct  of  the  parties 
evinces  that  they  so  regarded  the  transac- 
tion. For  a  period  of  more  than  ten  years, 
during  which  Harrison  was  dealing  with  the 
property  as  his  own,  no  claim  or  act  of 
Floyd  brought  in  question  the  title  of  Har- 
rison. The  first  movement  of  Floyd  after 
the  lapse  of  more  than  ten  years,  is  one  not 
proceeding  on  the  ground  of  rights  reserved 
by  or  implied  from  his  deed  to  Harrison, 
bat  one  impliedly  renouncing  such  rights, 
and  by  a  fraudulent  confederacy  with  Har- 
rison, seeking  to  place  Harrison's  reconvey^ 
ance  to  him  in  advance  of  the  conveyances 
made  by  Harrison  to  others.  The  acts  of 
the  parties  reflect  back  on  the  original 
deed,  and  justify  a  court  of  equity  (at  least 
when  relief  is  sought  by  confederates  in 
fraud)  in  measuring  and  limiting  their 
claims  as  they  have  measured  and  limited 
them  by  their  own  acts,  and  forbearing  to 
give  activity  and  effect  to  an  equity  which 
those  acts  shew  was  not  contemplated  by 
the  parties. 

But  the  most  interesting  question  that  has 
been  discussed  is  on  the  postulate  that  the 
deed  from  Floyd  conveyed  but  a  defeasible 
interest  to  Harrison,  with  a  power  to  him  to 
sell :  and  the  question  is  whether,  such  being 
assumed  as  the  plain  effect  of  the  deed, 
Harrison  could  sell  any  part  of  the  real 
subject  conveyed,  and  by  his  sale  and  con- 
veyance fairly  made,  passed  to  his  vendee 
an  indefeasible  estate.  On  the  part  of  the 
appellant  it  is  insisted,  that  such  sale  and 
conveyance  would  have  still  left  in  Floyd 
an  equity  of  redemption,  and  that  as  to 
him  the  estate  of  Harrison's  grantee  would 
continue  to  be  defeasible.  For  this  prop- 
osition the  case  of  Chowning  v.  Cox  &c., 
1  Rand.  306,  is  relied  on.  I  do  not  mean 
in  this  place  to  bring  in  question  the  au- 
thority of  that  case,  having  strict  regard  to 
its  particular  circumstances,   and  the 

186  limitations  on  its  doctrine  *deducible 
from  the  sequel  to  that  case,  reported 

in  3  Leigh  654.  It  may  however  be  re- 
marked in  passing,  that  that  case  was 
argued  and  decided  without  any  reference 
to  or  notice  of  the  decisions  of  the  courts 
of  Westminster  and  New  York,  on  the  gen- 
eral question  respecting  the  efiBcacy  of  a 
power  in  a  mortgage  deed,  authorizing  the 
mortgagee,  in  particular  contingencies,  to 
sell  the  land,  and  pass  an  indefeasible 
estate  to  the  vendee.  That  such  sale  with 
such  effect  may  be  made  under  such  power, 
is  the  established  doctrine  of  the  english 
courts,  and  of  the  court  of  equity  in  New 
York;  and  that  doctrine,  as  so  sanctioned. 
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seems  to  have  been  wholly  overlooked  by 
counsel  and  court  in  the  arf^'ument  and  de- 
cision of  the  case  of  Chowning  v.  Cox  &c. 
These  considerations,  though  they  may 
not  warrant  the  reversal  of  the  decision  in 
the  case  of  Chowning  v.  Cox  &c.  are  most 
cogent  to  limit  its  authority  to  the  particu- 
lar case  then  in  judgment,  and  forbid  the 
application  of  general  remarks  used  in  that 
case,  or  argumentative  expansions  of  gen- 
eral principles  inferred  from  it,  to  other 
cases  as  within  the  reason  of  that  case. 

The  case  of  Chowning  v.  Cox  &c.  coupled 
with  that  of  Taylor's  adm'rs  &c.  v.  Chow- 
ning, presented  the  following  traits.  A  con-' 
veyance  was  made  by  a  debtor  to  a  creditor 
to  secure  the  payment  of  a  debt,  and  with 
power  to  the  creditor  as  trustee,  in  default 
of  the  payment  of  the  debt  at  a  specified 
time,  to  make  sale  of  the  land,  discharge 
the  debt,  and  pay  the  surplus  to  the  debtor. 
Before  the  sale  was  made,  the  parties  got 
involved  in  litigation,  and  the  debtor,  re- 
sisting the  right  of  the  creditor  to  sell,  had 
obtained  an  injunction  to  prevent  the  sale. 
The  parties  remaining  in  this  antagonistic 
position,  the  injunction  was  dissolved,  and 
the  sale  was  made  in  invitum  as  respected 
the  debtor.  So  far  the  case  appeared 
when  the  original  cause  was  brought  to 
judgment:  and  the  court  then  decided  that 

the  trustee  was  but  mortgagee,  and 
187      that,  his  sale   notwithstanding,  *the 

debtor's  equity  of  redemption  was 
extant.  The  decision  of  the  court  was  ap- 
plied to  a  case  in  which,  ostensibly,  the 
sale  was  made  by  a  party  who  was  but 
mortgagee,  against  the  assent  and  in 
spite  of  the  active  resistance  of  the  debtor, 
while  there  were  matters  in  litigation  be- 
tween them  which  might  influence  the  ex- 
tent of  the  debt  chargeable  on  the  land. 
The  power  to  sell  was  claimed  by  virtue  of 
a  provision  in  the  deed,  by  which  that 
power  was  to  arise  in  the  event  of  the  de- 
fault of  the  mortgagor.  Now,  looking  to 
the  original  principle  on  which  courts  of 
equity  have  interposed  and  reduced  that 
which  had  become  absolute  in  law  to  a  de- 
feasible estate,  it  is  ascertained  that  it 
was  to  relieve  against  a  forfeiture.  That 
forfeiture,  in  the  ordinary  mortgage,  ac- 
crued to  the  mortgagee  by  rendering  his 
estate  at  law  absolute.  Courts  of  equity 
interposed  to  avert  this  forfeiture,  which 
made  the  estate  at  law  absolute  in  the 
mortgagee ;  and  it  soon  became  a  canon  of 
that  court  that  no  stipulation  between  the 
parties,  where  the  conveyance  was  a  mere 
security  for  money,  should  extinguish 
this  equity.  Proceeding  on  these  princi- 
ples, it  was  certainly  plausible  to  treat 
the  stipulation  for  power  to  dispose  of  the 
land  to  another,  free  from  the  equity  of 
redemption,  to  arise  on  a  subsequent  de- 
fault of  the  mortgagor,  as  x>artaking  of  the 
nature  of  a  forfeiture;  and  as  the  parties 
could  not  stipulate  that  an  absolute  estate 
should  vest  and  abide  in  the  mortgagee  on 
any  future  default  of  the  mortgagor,  such 
stipulation  could  not  be  effectual  to  enable 
the   mortgagee,    as  a  consequence    of   any 


such  default  by  the  mortgagor,  to  pass  an 
indefeasible  estate  to  a  third  person.  On 
this  principle  the  court  of  equity  might, 
in  apparent  consistency  with  the  principle 
of  its  original  interference,  have  interfered 
to  lelieve  against  the  mitigated  forfeiture 
of  a  power  in  the  mortgagee  to  sell,  and 
extinguish  the  equity  of  redemption,  on 
the  subsequent  default  of   the  mort- 

188  gagor.     On    this   principle   *I    think 
the  case  of  Chowning  v.  Cox  Ac  most 

rest.  Beyond  it,  I  do  not  deem  it  author- 
ity; and  even  to  that  extent,  it  is  con- 
fronted by  the  adjudications  of  the  englisfa 
and  New  York  courts. 

The  •ffort  of  the  counsel  for  the  appel- 
lant has  been  to  extract  from  the  case  of 
Chowning  v.  Cox  &c.  (in  which  he  is 
countenanced  by  some  of  the  general  ex- 
pressions of  the  court)  this  general  prin- 
ciple, that  a  power  to  sell  and  convey  real 
estate,  free  A'om  an  equity  of  redemption 
in  the  party  who  by  conveyance  creates 
the  power,  cannot  be  exercised  effectuallj, 
if  the  party  to  whom  the  power  is  given 
is  entitled  as  creditor  or  incumbrancer  to 
the  proceeds  of  the  sale,  in  whole  or  in 
part.  To  that  extent  the  case  of  Chow- 
ning V.  Cox  &c.  is  not  authority ;  and  as  I 
humbly  conceive,  if  the  general  reasons  of 
the  court  cover  such  a  principle,  they  do 
not  consist  with  well  established  doctrines. 
My  opinion  is,  that  according  to  estab- 
lished doctrines,  a  creditor  may  act  as 
trustee  for  his  debtor,  and  the  debtor  may 
impart  to  a  trustee,  though  that  trustee  be 
his  creditor,  a  power  to  convey  an  inde- 
feasible estate  on  a  fair  and  bona  fide  sale 
to  a  third  person,  notwithstanding  the 
whole  or  part  of  the  proceeds  may  come 
to  the  creditor;  at  least  when  such  power 
is  exercised  without  any  distinct  effort  by 
the  debtor  to  recal  the  power,  on  grounds 
that  ostensibly  jeopard  an  honest  and  fair 
exercise  of  it.  And  this  conforms  to  mnl- 
tiform  and  unquestioned  transactions  of 
society,  embracing  interests  numerous  and 
important.  Property  is  conveyed  in  trust 
for  the  i)ayment  of  debts  and  the  support 
of  the  family  of  the  grantor,  with  power 
to  keep  it  together,  to  expend  money  in 
improvements,  and  to  sell  at  discretion  to 
pay  debts,  and  the  charges  of  keeping  and 
improving  the  property  and  supporting  the 
family.  The  trustee  makes  large  advances 
before  sale,  and  can  get  reimbursement 
by  sale  only.  The  power  of  sale  is 
exercised,  and  years  afterwards  it  is 

189  '^ascertained    that    the    sale  was  so 
made  (and  that  too  at   a  fair  and  full 

price)  by  the  trustee,  to  reimburse  what  is 
honestly  due  him.  Tet  if  the  principle  at- 
tempted to  be  extracted  from  Chowning  v. 
Cox  &c.  be  sound,  laW  and  equity  must  re- 
gard the  sale  as  unavailing  to  give  an 
indefeasible  title ;  the  power  of  the  trustee 
would  be  defeated  and  annulled  by  the  fact 
that  he  was  interested  in  the  sale,  and  the 
purchaser  under  him  would  be  but  a  mort- 
gagee. A  testator  by  his  will  devises  to 
his  executor  his  real  estate,  in  trust  to  sell 
at  his  discretion  for  the  payment  of  debts. 
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and  the  executor  happens  to  be  a  creditor, 
(a  case  probably  of  frequent  occurrence). 
Has  it  ever  been  surmised  that  the  interest 
of  the  executor  as  creditor  disables  him 
from  executing  the  trust  under  the  will, 
80  as  to  convey  on  a  fair  sale  an  indefeasi- 
ble estate  in  the  property  sold?  A  large 
part  of  the  business  of  society  is  transacted 
by  agency,  the  agent  to  whom  the  power 
of  sale  is  confided  being  creditor  for  ad- 
Tances,  or  other  dealings  of  the  party  who 
confides  his  property  with  him  for  sale. 
Has  it  ever  been  supposed  that  under  such 
sales  the  purchaser  takes  but  a  defeasible 
estate,  if  the  agent  be  the  creditor  of  the 
owner,  and  the  sale  be  made  to  provide  the 
means  of  paying  his  debt?  When  a  con- 
veyance is  made  in  trust,  with  general 
power  in  the  trustee  to  sell  and  convey  an 
absolute  estate,  assent  is  given  in  the  most 
formal  manner  to  the  sale  that  may  be 
made  by  the  trustee,  he  and  his  vendee 
acting  bona  fide.  In  the  case  of  Taylor's 
adm'rs  &c.  v.  Ohowning,  3  Leigh  654,  the 
sale  was  sustained,  though  made  under  a 
power  given  to  a  mortgagee,  to  arise  on  a 
subsequent  default  of  the  mortgagor;  on 
the  ground  of  the  acquiescence  of  the  mort- 
gagor in  the  exercise  of  the  power  of  sale, 
implied  from  the  fact  of  knowledge  of  the 
sale,  and  his  forbearance  to  interpose  any 
objection  at  the  sale  to  the  exercise  of  the 
power.     Was  this  evidence  of  acquiescence 

stronger  than  that  afforded  by  the 
190     solemn  ^creation   of  a   general  trust 

to  be  exercised  by  making  a  sale,  and 
the  continued  declaration  of  the  purpose 
to  have  the  power  so  exercised,  which  the 
unquestioned  continuance  of  the  trust  im- 
ported? If  the  proof  by  parol,  that  the 
creator  of  the  power  knows  that  it  is  about 
to  be  executed  and  forbears  to  interpose 
an  objection  to  its  exercise,  be  adequate 
to  secure  to  the  purchaser  under  the  power 
an  indefeasible  estate,  must  not  his  solemn 
declaration  under  hand  and  seal,  unre- 
tracted,  of  his  assent  to  the  creation  and 
exercise  of  the  power,  give  equal  security 
to  the  purchaser? 

I  take  this  occasion  to  state  what  in  sub- 
stance I  orally  stated  from  the  bench,  in 
expressing  my  concurrence  in  the  decree 
that  was  entered  in  the  case  of  Brecken- 
ridge  v.  Auld  Sl  others,  but  which  I  *  inad- 
vertently failed  to  reduce  to  writing,  and 
to  have  published  as  part  of  the  report  of 
that  case. 

My  concurrence  in  the  decree  in  that 
case  was  in  no  degree  influenced  by  the 
case  of  Chowning  v.  Cox  &c.,  1  Rand.  306. 
In  that  case  Auld,  who  sold  to  Strider, 
had  an  absolute  deed  from  Breckenridge, 
who  had  no  interest  in  the  land  but  that 
arising  from  a  secret  trust  between  him 
and  Auld.  The  deed  to  Auld  was  absolute, 
for  the  purpose  of  enabling  him  to  make 
sale  of  the  land.  Such  being  the  situation 
of  the  title,  Auld,  as  the  fee  simple  owner, 
made  sale  of  the  land  to  Strider  by  a 
contract  entirely  fair  on  the  part  of  Strider, 
and  Strider  took  possession.  In  this  state 
of  things,  Breckenridge   made  known  and 


asserted  his  title  under  the  secret  trust. 
Had  Strider  insisted  on  his  purchase,  my 
unhesitating  opinion  was  that  it  ought  not 
to  have  been  invalidated  in  deference  to 
the  claim  of  Breckenridge  under  his  secret 
trust,  and  that  so  far  as  Strider  was  con- 
cerned, Breckenridge  was  as  much  bound 
as  if  he  himself  had  made  the  sale.  The 
case  of  Chowning  v.  Cox  &c.  in  its  utmost 
latitude,  was  unavailing   to  defeat  a   fair 

purchase  ;from  one  held  out  to  the 
191.     world  as  the  *fee  simple  owner,    and 

so  held  out  for  the  very  purpose  of 
making  the  sale.  But  in  that  case  Strider,, 
so  far  from  insisting  on  his  purchase,  was 
a  plaintiff  before  the  court  below,  asking 
a  rescission  of  the  contract.  Breckenridge 
also  asked  for  a  rescission  ;  and  as  to  Auld, 
as  between  him  and  Breckenridge,  he  was 
but  an  incumbrancer,  having  no  substan- 
tial interest  in  the  question  whether  the 
land  remained  Breckenridge*  s,  charged 
with  his  incumbrance,  or  Strider' s,  sub- 
ject to  the  same  charge.  So  far  then  as 
respected  the  question  whether  the  sale  to 
Strider  should  be  sustained,  both  the 
parties  having  substantial  interest  in  that 
question  concurred  in  asking  that  the 
sale  should  be  rescinded:  and  on  that 
ground  only,  I  concurred  in  the  decree  re- 
scinding the  contract. 

Decree  afiBrmed. 


192     ^Hendricks  &  Others  v.  Compton's 

Ex'or. 

Jaly,  1848,  Lewlsbnrr. 

(Absent  CABBiiL,  P.,  and  Bbookb,  J.) 

Laches— lolunctlon  to  Judgment—Neflrlect  to  Make  De- 
fence at  Law.*— An  oblig-ation  given  on  the  retainer 
of  counsel  to  defend  the  oblig-or  on  a  charge  of 
forflrery.  is  assifirned  by  the  counsel,  and  Judgment 
is  obtained  thereupon  by  the  assignees,  on  which 
jndffment  execution  issues,  under  which  a  forth- 
coming*  bond  is  taken,  and  Judffment  is  rendered 
thereupon.  After  these  proceedlnsrs.  without  any 
defence  havinfir  been  made  at  law,  and  without 
any  excuse  for  not  makinfir  it,  an  injunction  is 
obtained  on  the  ground  that  the  obliaror  was  in- 
duced to  employ  the  oblig-ee,  by  the  menace  that 
if  he  did  not.  the  oblisree  would  act  as  counsel 
against  him  in  aid  of  the  prosecution.  Hbld,  the 
Injunction  should  be  dissolved  and  the  bill  dis- 
missed :  for  if  in  law  such  a  contract  was  valid,  a 
court  of  equity  has  no  riffht  to  absolve  the  party 
from  it :  and  if  in  law  the  contract  was  invalid, 
the  defence  should  have  been  made  in  that  forum. 

On  the  26th  of  February  1824,  John 
Compton  junior  exhibited  his  bill  to  the 
county  court  of  Tazewell,  setting  forth, 
that  on  the  1st  of  December  1821,  he  ex- 
ecuted his  obligation  under  seal  to  John 
Linton,  for  100  dollars;  that  at  the  time  of 
executing  the  same,  he  was  under  an  arrest 
upon  the  charge  of  forging  a  bill  of  sale ; 
that  Linton  advised  the  prosecution  against 

*See  monographic  note  on  'Xaches**  appended  to 
Peers  v.  Barnett.  12  Gratt.  410. 


V  F,  2  Rob— 37 


577 


2  ROB. 


Virginia  Reports,  Annotated. 


198,194,196 


the  complainant,  and  the  complainant  has 
reason  to  believe  that  the  prosecution  would 
not  have  been  instituted  against  him,  if  it 
had  not  been  for  Linton ;  that  after  the 
complainant  was  arrested,  Linton  informed 
him  there  would  be  no  attorne3*  for  the 
commonwealth  at  the  called  court,  and  said 
he  would  be  damned  if  he  did  not  appear 
at  the  called  court  and  prosecute  the  com- 
plainant, unless  the  complainant  employed 
him;  and  that  the  complainant  became 
alarmed,  and  executed  his  obligation  to 
Linton.  The  complainant  represents  that 
Linton  told  him  a  falsehood,  for  he 
193  (Linton)  knew  *that  the  attorney  for 
the  commonwealth  would  be  at  the 
called  court ;  states  that  at  the  time  he  ex- 
ecuted the  obligation  to  Linton,  he  was 
unacquainted  with  him,  but  his  friends  ad- 
vised him  that  it  was  not  safe  to  rest  his 
defence  in  the  hands  of  Linton,  and  he 
was  therefore  compelled  to  employ  other 
counsel,  who  are  justly  entitled  to  their 
fees,  because  they  did  not  act  the  same  dis- 
honourable part;  and  farther  states  that 
Linton  did  in  fact  go  before  the  justice  of 
the  peace,  before  whom  the  complainant 
was  examined  upon  the  charge  aforesaid, 
and  asked  questions  against  him ;  that  the 
complainant  asked  the  justice  to  continue 
his  examination  until  the  next  day,  in 
order  that  he  might  procure  a  material 
witness,  and  Linton  informed  the  justice 
he  had  no  such  right.  These  actings  and 
doings  of  Linton,  the  complainant  insist, 
are  fraudulent  and  unjust,  and  contrary  to 
equity  and  good  conscience.  The  prayer 
or  the  bill  is  that  Hendricks  &  Byars  the  as- 
signees of  Linton,  and  the  said  Linton, 
may  be  made  defendants,  and  be  injoined 
from  all  proceedings  on  the  judgment  on 
the  forthcoming  bond,  obtained  against  the 
complainant  and  his  sureties. 

The  answer  of  Linton  states,  that  he 
was  employed  in  a  suit  between  Compton 
and  one  Powers,  for  some  slaves ;  that  at 
the  trial  the  bill  of  sale  mentioned  in  the 
complainant's  bill  was  used,  and  it  was 
alleged  to  be  a  forgery ;  that  the  court  de- 
cided against  the  plaintiff;  and  that  the 
same  evening  (as  well  as  the  respondent 
recollects),  he  saw  the  plaintiff  on  trial  for 
the  supposed  forgery.  The  respondent 
states,  that  he  might  then  have  asked  ques- 
tions to  explain  the  matter,  and  might 
have  given  his  opinion  to  the  justice  upon 
any  question  that  might  then  have  ariben ; 
that  the  justice  sent  the  complainant  on  to 
an  examining  court,  and  the  complainant 
was  put  under  a  guard  at  the  house  where 
respondent  then  boarded ;  that  on  the  ap- 
plication of  the  complainant,  an  agree- 
ment was  entered  into  between 
194  '^him  and  the  respondent,  that  re- 
spondent would  appear  at  the  called 
court  for  fifty  dollars;  that  the  next  day 
Compton,  becoming  alarmed  by  the  remarks 
of  several  persons,  came  to  respondent  and 
asked  him  for  his  opinion  ;  that  respondent 
gave  it  as  his  opinion  that  he  would  un- 
questionably be  acquitted  at  the  called 
court;  that  Compton  asked  respondent  what 


he  would  take  if  he  was  cleared,  with  the 
understanding  that  otherwise  nothing  Tvas 
to  be  paid ;  that  respondent  agreed,  if  be 
would  double  the  amount,  to  make  that 
contract  with  him ;  and  that  it  was  agreel 
upon  between  them,  and  a  new  obligation 
executed  with  that  condition.  The  re- 
spondent states  that  he  then  returned  to 
the  court  which  he  had  been  attending,  but 
quitted  it  while  yet  in  session,  and  attended 
the  called  court,  and  in  good  faith  dis- 
charged his  duty  as  counsel;  that  jonng 
mr.  Compton,  or  a  gentleman  who  was 
about  to  marry  complainant's  daughter, 
came  on  to  the  county,  and  employed 
Charles  C.  Johnston  esq.  and  endeavoured 
to  employ  Benjamin  Estill,  at  the  sum  of 
200  dollars ;  that  after  the  called  court  was 
over,  respondent  went  with  complainant  to 
the  house  of  Thomas  Perry,  where  thej 
then  settled;  that  respondent  then  either 
took  a  new  instrument,  or  the  conditioo 
was  torn  off  by  consent,  he  does  not  recol- 
lect which ;  and  that  Compton  the  same 
night  executed  to  respondent  another  note, 
perhaps  of  10  dollars,  to  prosecute  a  suit 
against  the  prosecutor;  a  proof  that  be  had 
not  at  that  time  the  opinion  of  respondent 
which  he  now  professes. 

Hendricks  &  Byars  in  their  answer,  (after 
excepting  to  the  bill  upon  the  ground  that 
there  is  no  equity  in  it,)  say,  that  being 
assignees  merely  of  Linton,  they  know 
nothing  of  the  contract  between  the  com- 
plainant and  Linton,  or  of  the  attending 
circumstances,  of  their  own  knowledge; 
that  all  their  knowledge  of  these  matters  is 
derived  from  Linton,  to  whose  answer  they 
refer.  They  add,  that  before  bringing 
suit  at  law,  their  agent  wrote  to 
195  *the  complainant  once,  perhaps  twice, 
asking  if  he  had  any  defence  to  make 
against  the  payment  of  the  obligation ;  and 
never  receiving  any  answer,  they  supposed 
the  complainant  had  no  defence. 

Thomas  Perry,  a  witness  to  the  obliga- 
tion, deposed  that  it  was  executed  in  con- 
sideration that  Linton  should  defend  the 
complainant  against  a  prosecution  for 
forgery,  and  the  condition  was  torn  off  in 
the  presence  of  Compton,  Linton  observing 
that  the  condition  was  now  of  no  account. 
Linton,  he  says,  frequently  observed,  be- 
fore it  was  executed,  and  in  the  presence 
of  the  plaintiff,  that  if  the  plaintiff  did  not 
employ  him,  he  (Linton)  would  prosecute 
him  and  send  him  to  the  penitentiary;  or 
words  to  that  amount.  *' Linton,  as  this 
deponent  believes,  was  drinking,  and  going 
on  in  his  usual  way."  Being  asked,  '^Did 
the  plaintiff  appear  to  be  alarmed  at  the 
threats  of  Linton?*'  he  answered,  ''He  ap* 
peared  to  be  agitated,  either  from  such 
threats  or  from  his  peculiar  situation." 

James  M'Neil  deposed,  that  he  recollected 
''hearing  Linton  say  to  Compton,  that  if 
he  (Compton)  did  not  employ  him,  he 
(Linton)  would  send  him  to  the  peniten- 
tiary, or  words  to  that  amount ;  and  that  he 
(Linton)  would  prosecute  said  Compton,  if 
he  did  not  employ  him." 
David  M'Comas  deposed,  that  Linton  was 
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bnay  in  starting^  the  prosecution  against 
Compton  for  forgery,  by  telling  Powers 
that  he  ought  to  prosecute  him.  Deponent 
has  an  indistinct  recollection  that  Linton 
had  something  to  say  against  Compton  on 
his  examination  before  the  justice.  He 
further  recollects  that  Compton  asked  the 
justice  for  a  continuance  of  his  case,  in 
order  to  procure  some  evidence ;  and  a  doubt 
arising  with  the  justice  whether  he  ought 
to  grant  a  continuance,  the  justice  called 
npoh  deponent  for  his  opinion,  (he  being 
the  attorney  for  the  commonwealth,)  and 
Linton  asked  him  to  say  that  a  con- 
tinuance  could    not    be    granted,    in 

196  *order   to    alarm    Compton,    that    he 
Linton  might  obtain  a  fee ;  or  words 

to  that  amount.  He  well  recollects  that 
Linton  appeared  for  Compton  at  the  called 
court. 

William  Wynn  deposed,  that  he  recollected 
hearing  Linton  tell  Compton  he  was  de- 
termined to  appear  against  him  at  the 
called  court,  whether  he  should  be  employed 
or  not,  and  would  send  him  to  the  peni- 
tentiary, unless  Compton  employed  him; 
that  his  threats  on  that  occasion  were  well 
calculated  to  alarm  any  man  who  knew 
not  Linton,  and  was  so  peculiarly  circum- 
stanced as  Compton  was. 

Pending  the  suit  the  complainant  died, 
and  it  was  revived  in  the  name  of  his  ex- 
ecutor. 

On  the  2d  of  August  1838,  the  cause  hav- 
ing been  pending  in  the  county  court  more 
than  a  year,  was,  under  the  act  of  Feb- 
ruary 12,  1838,  (Sess.  Acts  of  1838,  ch.  64, 
p.  61,)  removed,  on  the  motion  of  the  de- 
fendants, to  the  circuit  superior  court  of 
the  county. 

On  the  25th  of  April  1839,  the  cause  came 
on  before  that  court.  And  that  court  de- 
creed that  the  injunction  be  made  perpetual, 
and  that  the  defendants  pay  to  the  plaintiff 
his  coats. 

From  this  decree  an  appeal   was  allowed. 

Patton  for  appellants.  The  injunction 
ought  to  have  been  dissolved  and  the  bill 
dismissed.  1.  The  only  plausible  ground 
in  favour  of  the  decree  is,  that  the  obliga- 
tion was  extorted  by  Linton's  threats  of 
appearing  to  prosecute  unless  he  was  em- 
ployed to  defend,  and  that  the  obligation 
was  therefore  given  under  duress.  Now, 
admitting,  for  the  sake  of  argument,  that 
the  menace,  if  seriously  made,  amounted  to 
duress,  it  is  clear  that  it  invalidated  the 
obligation  at  law,  and  could  have  been 
proved  under  a  plea  of  non  est  factum, 
either  general  or  special.  This  being  so, 
there  is  no  ground  for  relief  in  equity, 
without  a  sufficient  excuse  alleged  and 
proved    for   not   making  the  defence 

197  ♦at    law.     Faulkner's  adm'x  v.  Har- 
wood,  6  Rand.  125;  Cabell's  ex'ors  v. 

Roberts's  adm'rs.  Id.  580;  Haden  v.  Gar- 
den, 7  Leigh  157.  In  this  case  no  excuse 
is  offered,  nor  any  reason  assigned,  for  not 
making  the  defence  at  law.  But  2,  the 
threat,  supposing  it  proved  in  its  most  in- 
defensible    terms      and    spirit,     does    not 


amount  to  duress.  Compton  was  not  in  the 
custody  of  Linton.  The  threat  was,  that 
he  would  do  that  which  the  law  required 
should  be  done  by  some  counsel,  and  from 
which  no  injury  could  result  to  Compton, 
If  innocent,  he  would  probably  be  acquitted, 
no  matter  who  prosecuted  him ;  if  guilty, 
it  was  no  threat  from  which  he  was  entitled 
to  be  protected,  that  he  would  be  visited 
with  punishment.  3.  It  is  not  pretended 
that  the  consideration  of  the  bond  was  that 
Linton  should  refrain  from  prosecuting; 
and  if  it  were,  a  court  of  equity  would 
not  relieve  a  party  from  an  obligation  given 
on  such  consideration.  The  consideration 
of  the  bond  was  in  terms  (it  is  distinctly 
admitted  in  the  bill)  that  Linton,  a  lawyer, 
should  give  his  aid  in  defending  Compton 
from  a  criminal  prosecution.  This  was  a 
valid,  legal  consideration.  However  cen- 
surable, in  a  moral  point  of  view,  may  have 
been  the  attorney's  conduct  in  holding  out 
to  Compton  the  inducement  to  employ  him 
which  he  is  represented  to  have  held  out, 
and  although  his  course  was  not  such  as 
comports  with  the  delicacy  and  scrupulous 
honour  which  the  members  of  the  profes- 
sion should  and  generally  do  observe,  it  is 
nevertheless  submitted  that  such  conduct 
cannot  vitiate  the  obligation  given  for  the 
retainer,  in  the  hands  of  bona  fide  as- 
signees, and  after  the  professional  assist- 
ance had  been  faithfully  rendered  and 
successfully  exerted.  It  is  alike  against 
law  and  reason,  that  upon  any  such  grounds 
a  party  should  be  absolved  from  the  obliga- 
tion to  pay,  for  services  actually  rendered, 
the  compensation  stipulated  to  be  given  for 

them. 
198         *The  decree   is   at  all  events  erro- 
neous   (even    upon    the   principles  of 
the  court  below)  in  not  giving    the   appel- 
lants a  decree  over  against  Linton. 

There  was  no  counsel  for  the  appellee. 

STANARD,  J.  The  injunction  in  this 
case  was  sought  and  obtained  by  the  testa- 
tor of  the  appellee,  to  a  judgment  on  an 
obligation  given  on  the  retainer  of  counsel 
to  defend  the  party  on  a  charge  of  forgery. 
The  ground  on  which  it  was  sought  was 
not  that  such  an  obligation,  on  such  a  con- 
sideration, was  by  law  invalid,  for  that 
would  be  untenable;  nor  that  the  service 
had  not  been  rendered,  for  it  confessedly 
was;  but  that  the  obligor  was  induced  to 
employ  the  obligee  by  the  menace^  that  if 
he  did  not,  the  obligee  would  act  as  counsel 
against  him  in  aid  of  the  prosecution. 
That  the  conduct  imputed  to  the  obligee  is 
a  gross  violation  of  professional  delicacy, 
propriety,  and  even  morality,  no  one  with 
just  perceptions  of  professional  selfrespect 
and  duty  would  controvert.  Whether,  how- 
ever, it  would  amount  to  such  coercion, 
duress  or  extortion,  as  to  invalidate  the 
contract  for  compensation  for  the  services 
thus  in  a  manner  imposed  on  the  party,  is 
a  question  purely  legal,  and  proper  for  the 
adjudication  of  a  court  of  law,  on  being 
presented  to  that  forum  as  a  defence  to  a 
suit    for   the   compensation.     Without  con- 
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sideringf  that  question  in  this  case,  it 
suffices  to  say,  that  if  the  law  would  not 
sustain  such  defence,  in  other  words  if  in 
law  such  a  contract  was  valid,  a  court  of 
equity  has  no  right  to  absolve  the  party 
from  it;  and  if  in  law  the  contract  was 
invalid,  the  defence  should  have  been  made 
in  that  forum.  In  this  case  no  excuse  is 
suggested,  or  even  intimated,  much  less 
proved,  for  not  making  the  defence  at  law. 
On  the  contrary,  after  the  obligation 
passed  into  the  hands  of  assignees, 
199  who,  for  *aught  that  appears,  are 
honest  claimants  for  value,  judgment 
at  law  is  suffered  to  pass  in  their  favour 
without  an  attempt  at  such  defence;  and  it 
is  only  after  the  party,  being  pressed  by 
execution,  has  delayed  it  by  a  forthcoming 
bond,  and  is  again  pressed  by  execution  on 
the  bond,  that  this  defence  is  brought  for- 
ward in  a  court  of  equity  against  these  as- 
signees. It  is  not  fit  that  the  aid  of  that 
court  should  be  given  to  a  party  asking  it 
on  such  grounds  and  under  such  circum- 
stances; especially  as  it  appears  that  after 
the  service  was  rendered,  and  when  the 
party  was  free  from  the  influence  of  a  pend- 
ing prosecution,  and  of  the  apprehended 
aid  that  the  obligee  might  give  to  it,  he 
ratified  the  contract  for  the  compensation 
by  making  it  unconditional. 

My  opinion  therefore  is,  that  the  injunc- 
tion ought  not  to  have  been  granted;  and 
that  the  decree  perpetuating  i^  is  erroneous, 
and  ought  to  be  reversed  with  costs,  the 
injunction  dissolved,  and  the  bill  dismissed, 
with  costs  to  the  appellants  in  the  county 
and  superior  courts. 

The  other  judges  concurring,  decree  en- 
tered accordingly. 


200         *Syru8  and  Others  v.  Allison. 

July,  1848,  Lewisbnrs'. 
(Absent  Cabsll,  P.,  and  Bbookb,  J.) 

Ejectment*— Demlje   of  Insolvent  Debtor— Where   a 

person  taken  in  execution  is  discharged  as  an  in- 
solvent debtor,  the  estate  in  lands  belonginsr  to 
him  at  the  time  of  such  discharsre  is.  by  the  act  In 
1  R.  C.  of  1819,  ch.  184. 1  34,  p.  588.  SO  completely 
vested  In  the  sheriff  of  the  county  wherein  such 
lands  lie,  that  an  ejectment  for  such  lands  can- 
not afterwards  be  maintained  on  the  demise  of 
the  insolvent  debtor,  while  the  execution  re- 
mains unsatisfied. 

This  was  a  supersedeas  to  a  judgment  of 
the  circuit  court  of  Cabell,  in  an  action  of 
ejectment  for  lands  in  that  county.  The 
declaration  was  filed  in  April  1838,  and 
contained  two  counts;  the  flrst  upon  the 
demise  of  William  Allison,  the  second  upon 
the  demise  of  Stephen  Wilson.  Thomas 
Syrus,  Greorge  P.  Brumfield  and  Willis 
M'Keand  were  admitted  defendants,  and 
pleaded  the  general  issue.  At  the  trial  a 
special  verdict  was  returned,  which  found 
that    William    Allison,    one  of  the  lessors, 

*See  monoffraphic  note  on  "Ejectment"  appended 
to  Tapscott  V.  Cobbs,  U  Gratt  172. 


was  discharged  from  custody  on  the  27th  of 
June  1826,  under  the  act  for  the  relief  of 
insolvent  debtors,  by  the  warrant  of  two 
justices  of  the  peace,  and  then  and  there 
rendered  a  schedule,  containing  no  estate 
of  any  kind ;  '*tbat  he  has  acquired  no  title, 
or  seisin,  or  right  of  possession  to  the  land 
in  controversy,  by  possession  or  any  other* 
wise  howsoever,  since  he  took  the  insolvents 
debtor's  oath  as  aforesaid,  but  that  his 
only  title  or  right  was  acquired  before  that 
time;"  that  upon  taking  the  oath  afore- 
said, the  said  William  Allison  made  no 
conveyance  of  the  land  in  controversy  to 
the  sheriff ;  and  that  the  execution  described 
in    the   warrant   and  schedule  still  remains 

due  and  wholly  unpaid.  (The  ezccs- 
201      tion  appeared    by    the  'warrant   and 

schedule  to  have  been  at  the  suit  of 
William  Anderson  for  the  benefit  of  John 
I^aidley. )  If,  upon  these  facts,  the  conrt 
should  be  of  opinion  that  the  suit  for  the 
land  could  be  sustained  upon  the  demise  of 
William  Allison,  then  the  jury  found  for 
the  plaintiff,  on  that  demise,  the  land  laid 
down  in  the  plat  of  the  surveyor  (returned 
in  the  cause)  within  certain  described  lines, 
and  one  cent  damages.  But  if  the  court 
should  be  of  opinion  th^t  the  action  could 
not  be  sustained  upon  the  demise  of  the 
said  Allison  for  the  said  land  before  de- 
scribed, (*'and  to  which  the  said  Allison 
has  not  acquired  any  right  or  title  whatever 
as  aforesaid,  since  taking  the  insolvent 
debtor's  oath  as  aforesaid")  then  they  foand 
for  the  defendants.  As  to  the  demise  laid 
in  the  declaration  in  the  name  of  Stephen 
Wilson,  and  all  the  residue  of  the  land  in 
the  declaration  mentioned,  they  found  for 
the  defendants. 

On  the  2d  of  October  1839,  the  court  pro- 
nounced its  opinion  that  the  law  on  the 
special  verdict  was  for  the  plaintiff,  and 
entered  judgment  that  the  plaintiff  recover 
against  the  defendants  his  term  to  come  in 
the  lands  mentioned  in  the  declaration  as 
demised  by  Allison,  and  described  as  afore- 
said, together  with  the  damages  assessed 
and  the  costs  of  suit;  ^ ^subject  however  ro 
sale  by  the  sheriff  of  Cabell  county  who 
was  in  office  on  the  27th  June  1826,  for  the 
satisfaction  of  the  judgment  creditor  at 
whose  suit  the  said  William  Allison  took 
the  oath  of  insolvency,  as  found  in  tite 
verdict." 

B.  H.  Smith  for  plaintiffs  in  error.  It 
is  plain  that  the  judgment  must  he  reversed; 
for  the  verdict,  while  it  ascertains  that 
Allison  acquired  no  title  to  the  land  since 
he  took  the  insolvent  debtor's  oath,  does 
not  find  that  he  had  any  title  before  that 
period.  But  a  reversal  on  this  ground 
would  merely  lead  to  a  new  trial;  whereas 
there  is  another  ground  on  which  the  conrt 
should  give  judgment  that  the  plain* 
202  tiff  in  ejectment  *take  nothing. 
From  the  time  that  Allison  was  dis^ 
charged  as  an  insolvent  debtor,  he  had  no 
estate  in  the  lands  in  controversy:  ail  the  • 
estate  which  he  had  therein  before  that 
discharge,    became,    from    the  time  of  the  . 
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discharge,  vested  in  the  sheriff  of  the 
conntj  wherein  the  lands  lie.  1  R.  C.  of 
1819,  ch.  134,  8  34,  p.  538;  Shirley  ▼.  Long,  6 
Rand.  735 ;  1  Rob.  Pract.  554,  5,  The  recent 
decision  in  Dunn  v.  Price,  11  I^eigh  203,  is 
not  in  conflict  with  Shirley  v.  lyong;  at 
least  not  as  it  regards  the  present  case. 
Ejectment  can  only  be  sustained  upon  a 
legal  title.  Adams  on  l^jectment  32,  33, 
and  notes.  In  Hopkins  &c.  v.  Ward  &c., 
6  Munf.  38,  it  was  held  that  the  cestui  que 
trust  might  maintain  ejectment  upon  a  de- 
mise in  his  own  name.  But  there,  though 
the  land  was  conveyed  to  a  trustee,  the 
trustee  had  by  his  deed  declared  the  land  to 
be  in  trust  for  the  benefit  of  another ;  and 
by  the  statute,  the  possession  of  the  trustee 
in  such  a  case  is  transferred  to  the  person 
entitled  to  the  use,  as  perfectly  as  if  he  had 
been  enfeoffed  with  livery  of  seisin.  1  R. 
C,  of  1819,  ch.  99,  i  29,  p.  370.  And 
though  in  that  case  the  land  was  subject  to 
a  charge  created  on  it  in  favour  of  the 
trustee,  yet  the  purposes  of  the  trust  had 
been  satisfied  as  to  the  trustee,  and  a  release 
of  this  charge  might  well  have  been  pre- 
sumed. Whereas,  in  the  present  case,  it  is 
expressly  found  that  the  amount  of  the  ex- 
ecution still  remains  wholly  unpaid,  and 
there  is  no  ground  on  which  a  conveyance 
can  be  presumed  from  the  sheriff  to  the  in- 
solvent debtor.  The  facts  of  this  case  as 
effectually  preclude  such  presumption,  as 
they  did  in  Hodsden  v.  Staple,  2  T.  R.  684, 
where  the  unsatisfied  term  outstanding  in 
trustees  barred  the  recovery  of  the  heir  at 
law,  though  he  claimed  subject  to  the 
charge.  Allison  had,  at  most,  but  an  equity 
of  redemption ;  and  there  is  no  case  in 
which  the  holder  of  such  a  mere  equity  can 

maintain  ejectment.  See  Adams  on 
203     Kjectment   32,  3,   and  81-8.    *After  a 

mortgage  is  forfeited,  ejectment  can- 
not be  maintained  by  the  mortgagor. 
There  can  be  no  reason  in  the  present 
case  for  departing  from  the  general  rule 
which  requires  a  legal  title  to  maintain  the 
action:  there  is  no  principle,  nor  any  con- 
sideration of  policy,  which  calls  for  such 
departure. 

No  counsel  argued  the  case  for  defendant 
in*  error. 

STANARD,  J.  The  special  verdict  in 
this  case  expressly  finds  that  the  lessor  of 
the  plaintiff  has  acquired  no  title  whatever 
to  the  land  in  controversy  since  he  took  the 
oath  of  insolvency,  and  does  not  distinctly 
find  that  he  had  title  before.  Though  I 
think  it  highly  probable  that  there  was 
satisfactory  proof  of  such  previous  title, 
(for  unless  there  was,  the  enquiry  into  the 
effect  of  the  oath  of  insolvency,  and  of  the 
discharge  of  the  insolvent,  was  useless, 
and  a  special  verdict  unsuited  to  the  case) 
and  that  the  jury  intended  to  find  that  fact 
as  a  part  of  the  case,  yet  the  strict  rules 
which  govern  the  construction  of  such  ver- 
dicts seem  to  forbid  that  a  fact,  indispen- 
sable to  make  any  case  for  the  lessor  of  the 
^aintiff,  should  be  supplied  by  implication. 
Without  that  fact,  the  lessor  of  the  plain- 


tiff could  not  recover,  though  his  oath  and 
discharge  as'  an  insolvent  left  in  him  a 
right  that  would  support  an  ejectment  for 
land  owned  by  him  at  the  time  of  taking 
the  oath.  If  then  such  an  action  could  be 
supported  notwithstanding  the  oath  of  in- 
solvency, the  special  verdict  would  probably 
be  deemed  imperfect,  and  the  proper  dispo- 
sition of  the  case  would  be  a  reversal  of  the 
judgment  of  the  court,  and  the  award  of  a 
venire  de  novo.  Should  it,  however,  be  the 
opinion  of  this  court,  that  the  effect  of 
the  oath  and  discharge  of  the  lessor  of  the 
plaintiff  as  an  insolvent,  is  to  transfer  his 
title  in  lands  to  the  sheriff  of  the  county  in 
which  they  may  be  situate,   so   as    to 

204  disable  him,  at  least  *while   the  debt 
remains   unsatisfied,    to. maintain  an 

action  of  ejectment  on  his  previous  title, 
in  such  case  the  fact  of  such  previous  title 
becomes  immaterial,  a  venire  de  novo  to 
supply  it  becomes  useless,  and  the  special 
verdict  in  this  case  contains  matter  suffi- 
cient on  which  final  judgment  can  be  ren- 
dered. 

Does  then  the  legal  title  of  the  insolvent, 
in  lands  owned  by  him  at  the  time  he  takes 
the  oath  and  is  discharged,  pass  from  him 
and  vest  in  the  sheriff  of  the  county  in 
which  the  lands  are  situate;  and  can  the 
insolvent  maintain  ejectment  for  such  lands 
on  his  demise,  while  the  debt  under  the 
execution,  for  which  he  took  the  oath  and 
was  discharged,  remains  unsatisfied?  The 
express  words  of  the  statute  furnish  an 
affirmative  answer  to  the  first  member  of 
the  interrogatory ;  and  from  it,  a  negative 
answer  to  the  second  member  seems  to  be  a 
necessary  consequence.  The  statute  de- 
clares that  all  the  estate  and  interest  that 
the  insolvent  has,  and  can  lawfully  depart 
withal,  shall  vest  in  the  sheriff  of  the 
county  in  which  the  lands  may  be.  It  is 
not  a  qualified  or  equitable  title,  or  a  right 
in  the  nature  of  a  lien,  that  the  law  de- 
clares shall  be  vested  in  the  sheriff,  but  all 
the  estate  and  interest  therein  of  the  in- 
solvent. Such  being  the  explicit  declara- 
tion of  the  statute,  there  is  no  room  for  a 
constructive  doubt  of  the  intention  of  the 
legislature,  incompatible  with  the  language 
of  that  declaration,  or  impairing  its  force. 
The  only  question  that  could  arise  would 
be  the  competency  of  the  statute,  by  such 
a  provision,  to  work  the  transfer  of  the 
title  from  the  insolvent  to  the  sheriff.  On 
this  there  can  be  no  doubt.  The  same  leg- 
islative power  which  gives  to  a  deed  sealed 
and  delivered  the  effect  of  transferring  the 
title  of  the  party  sealing  and  delivering, 
to  his  grantee,  or  which  gives  to  the  con- 
veyance of  a  commissioner  of  the  court  of 
chancery  the  effect  of  transferring  the  title 
of  parties  to  the  suit  in  which  the  decree 
appointing  the   commissioner  is  ren- 

205  dered,  is  ^competent  to  transfer  the 
title  of  the  insolvent,  as  a  consequence 

of  his  oath  and  discharge  as  such. 

This  naked  question  has  not  (as  far  as  I 
know)  been  distinctly  adjudicated  by  the 
court  of  appeals.  But  in  the  case  of  Shirley 
V.  Long,  6  Rand.  735,  the  language  of   the 
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judges  is  consonant  with  the  opinion  now 
expressed.  And  from  the  opinions  of  judge 
Carr  and  president  Tucker,  and  the  general 
concurrence  of  the  other  judges,  in  the  case 
of  Ruifners  y.  Lewis's  ex'ors  &c.,  7  Leigh 
720,  it  seems  that  such  was  the  opinion  of 
the  whole  court.  The  cases  of  Stoever  v. 
Stoever,  9  Serg.  A  Rawle  434,  and  Ross  &c. 
v.  M'Junkin&c,  14  Id.  364,  (for  a  reference 
to  which  I  am  indebted  to  my  brother  Allen) 
shew  that  a  similar  decision  has  been  made 
by  the  courts  of  Pennsylvania,  as  to  the 
effect  on  an  insolvent's  title  and  right  of 
action,  of  his  assignment  and  discharge 
under  the  insolvent  laws  of  that  state. 

The  opinion  of  the  court  is,  that  the 
judgment  of  the  court  below  be  reversed, 
and  judgment  on  the  special  verdict  entered 
for  the  plaintiffs  in  error. 


206  *Smith  v.  Hunt  and  Others. 

Jaly,  1843,  Ltewisburg-. 
(Absent  CABEiiL,  P.,  and  Brooks,  J.) 

Porelffn  Attachment*— Plea  by  Aeslflrnee  That  Debtor  la 
a  Resident— In  a  suit  In  equity  In  the  circuit  court 
of  Russell,  acralnst  an  absent  debtor  taavlnsr  lands 
within  the  commonwealth,  after  a  yaluatlon  of  the 
lands  had  been  made  and  returned,  two  persons 

.  filed  petitions,  setting*  forth  that  they  had  pur- 
chased the  lands  from  the  debtor  and  received 
conveyances  of  the  same,  and  praylngr  to  be  made 
defendants.  The  court  ordered  the  plaintiff  to 
amend  his  bill  and  make  them  parties,  which  was 
accordingly  done.  Whereupon  they  filed  a  plea 
allefflnfir,  that  at  the  time  the  subpoena  was  sued 
out,  the  debtor  was  a  resident  of  the  county  of 
Russell  and  state  of  Virginia,  subject  to  the  proc- 
ess of  the  common  law  courts  of  said  county,  and 
possessed  of  personalty  sufllclent  to  discharge  the 
debts  due  by  him  to  the  plaintiff.  To  this  plea  the 
plaintiff  demurred.  Held,  the  demurrer  should 
be  sustained:  for  the  petition  Is  only  a  part  of  the 
case  for  the  purpose  of  having'  the  petitioners 
made  defendants:  and  so  far  as  the  record  dis- 
closes, they  may  have  been  mere  strangers,  hav- 
ing no  right  to  Intermeddle.  Whether  the  debtor 
was  nonresident  or  not,  was  a  question  foreign  to 
them,  until  by  their  answers  they  had  shewn  they 
had  an  interest  in  the  controversy. 

In  this  case  several  questions  of  law  were 
argued  by  G.  N.  Johnson  for  the  appellant, 
and  B.  R.  Johnston  for  the  appellees,  upon 
which  the  court  deemed  it  unnecessary  to 
express  an  opinion.  The  decision  of  the 
court  turned  upon  a  question  of  practice; 
and  so  far  as  is  material  to  understand  that 
question,  the  case  is  suflBciently  stated  in 
the  following  opinion. 

ALLEN,  J.  On  the  24th  of  September 
1835,  the  appellant  instituted  a  suit  in 
chancery  against  Hunt  in  the  circuit  court 
of  Russell  county,  by  suing  out  his  sub- 
poena.    The  subpoena,  it   appears  from  the 

> 
^Attachments— daimants    of    Attached    Property- 
Proper  Issue.— The  principal  case  Is  cited  In  Starke 
V.  Scott,  78  V  a.  184. 


record,    is    lost.     On    the    4th    of   Jannaryl 
1836,      the     plaintiff    filed    his   bill, 

207  *which  was  in  the  nature  of  a  foreign] 
attachment,    seeking    to   charge  th< 

lands  of  the  defendant  as  an  absent  debtor.  ^ 
The  defendant  Hunt   has   never  appeared,] 
and  at  a  subsequent  period  an  order  of  pab-j 
lication    was   taken    against  him ;  whether | 
upon    any,  or,  if  any,  a  proper  affidavit,  i1 
is  not  necessary  to  enquire  in   the    presentj 
condition  of  the  cause.     An  order  of  valna- 
tion  was  also  taken  out  and  executed.    Af- 
terwards, on  the  20th  September  1836,  White 
and  Jackson  filed  their  petitions,    allegiarj 
that   they   were   purchasers  of  the  lands  of 
Hunt    sought    to    be  charged,    and  had  ne-] 
ceived  con veyances  of  the  same,  and  asking' 
to   be    made     defendants    to   defend    their] 
rights.     An    amended    bill    was   therenpoa 
filed,    by   direction    of  the  court,    making 
them  defendants.     On  the  19th  of  April  18S7« 
the    defendants   White   and    Jackson    filed 
their  plea  in  abatement,  in  which,  witfaoot 
averring    or  in    any  manner  shewing  that 
they  had  any  interest  in    the   subject,  thej 
allege    that    the   original  defendant  Hoot 
was,  at  the  date  of  the  subpoena,  a  resident 
of  the  county  of  Russell  and  state  of  Vir- 
ginia, subject  to  the  process  of  the  common 
law  courts  of  said  county,  and  possessed  of 
personalty  sufficient  to   discharge  the  debts 
due  by  him    to   the   complainant.    To  this 
plea  the  complainant  replied  generally,  and 
the  cause  was  continued,  with   leave  to  the 
complainant  to  amend  his  bill.     At  the  Oc- 
tober rules  1837  the  amended  bill  was  filed, 
alleging  that  the  claims  of  White  and  Jack- 
son   were    fraudulent.    At    the   April  term 
1838,    the   complainant,    upon   leave,  with- 
drew   his    replication    to   the  plea,  and  de- 
murred.    His  demurrer   was  overruled,  and 
he  again  replied.     A  jury  was  sworn  to  try 
the  issue ;  and  after  some  proceedings  (cer- 
tainly very  irregular,  but  not   necessary  to 
be  detailed)  the  jury   was  discharged,  the 
defendants    had    leave    to   withdraw   their 
plea,    and    the  cause  was  sent  to  the  mies. 
At  the  August  rules   1838,    the   defendants 
White  and  Jackson    again  pleaded  in 

208  abatement,  that  *Hunt  was  a  resident 
at  the  date  of  the  subpoena,    and  that 

the  subpoena  was  executed  on  him.     At  the 
April  term,    the    complainant    objected  to 
the  filing  of  the  plea.     His  objections  were 
overruled.     He   thereupon    replied;    and  a 
jury  was  sworn,    which   found    that   Hnot 
was  a  resident   of   the   county  of   Rnssell 
until   the   9th   of  October  1835.     The  canse 
was  then  placed  on  the' docket ;  and  coming 
on  for  hearing  upon  the  bills   and   verdict, 
the  court,  being  of  opinion  that  it  had  no 
jurisdiction,  dismissed  the   bill  with  costs. 
The  whole  proceeding,    it   seems   to  me, 
after  the  order  making  the  petitioners  White 
and    Jackson    defendants,    was    irre^lar. 
Whether    Hunt    was   a    nonresident  or  not 
was  a  question    foreign    to   them,  until  by 
their  answers   they    had   shewn    that  they 
had  an  interest  in  the  controversy.    So  far 
as  this  record  discloses,  they  may  have  been 
mere  strangers,  having   no   right  to  inter- 
meddle.   Their   petition   is  only  a  part  of 
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the  case  for  the  purpose  of  their  beings 
made  defendants.  If  they  had  shewn  by 
their  answers  and  the  proofs,  that  they 
were  t>ona  fide  purchasers  of  the  land  be^ 
fore  the  filing  of  the  bill  but  after  the  date 
of  the  subpoena,  it  might  then  have  been 
necessary  to  determine,  upon  enquiry  into 
the  nature  of  the  subpoena  and  endorse- 
ment, or  in  the  absence  of  any  proof  touch- 
ing it,  at  what  time  the  lien  of  the  plaintiff 
attached ;  whether  at  the  date  of  the  sub- 
poena, or  the  filing  of  the  bill.*  But  as  the 
case  has  proceeded,  the  plaintiff,  though 
he  may  have  had  the  clear  right,  taking 
either  period,  to  subject  the  land  to  his 
debt,  has  been  turned  out  of  court  at  the 
instance  of  defendants  who  may  never  have 
had  any  claim  to  the  land.  I  think,  there- 
fore, that  the  court  should  have  sus- 
tained the  demurrer  to  the  first 
209  *plea,  and  should  have  disallowed  the 
second ;  and  that  for  this  reason  the 
decree  should  be  reversed,  the  pleas  rejected, 
and  all  the  proceedings  under  them  set 
aside,  and  the  cause  remanded  with  leave 
to  the  defendants  to  answer,  and  for  such 
other  proceedings  as  may  be  deemed  neces- 
sary to  mature  the  cause  for  hearing  and 
final  decree  upon  the  original  and  amended 
bills. 

The  other  judges  concurring,    a   decree 
was  entered  accordingly. 
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(Absent  CabsijL,  P.,  and  Brooke,  J.) 

Perry— Action  tor  Disturbance  of  Franchise— Proof  to 
JkUlatain  Action. t^In  an  action  by  the  grantee  of  a 
ferry  acralnst  a  wrongdoer  who  disturbs  the  en- 
joyment of  his  franchise,  the  srrant  of  the  fran- 

•Note  by  the  reporter.  In  the  petitions,  the  con- 
veyances to  the  purchasers  were  stated  to  have 
been  made,  one  of  them  on  the  0th,  and  the  other 
on  the  7th  of  October  18S5:  belngr  In  the  Interval 
between  the  date  of  the  subpoena  and  the  time  of 
fllinflr  the  bill. 

tFor  monoirrepliic  note  on  Perries,  see  end  of  case. 

tPerry— Action  for  Disturbance  of  Pranchlse— Proof 
to  Maintain  Action.— The  principal  case  is  cited  In 
Mason  v.  Harper's  Perry  Brldffe  Co.,  17  W.  Va.  410. 

Sane— Incorporeal  tferedltanient  —  How  Granted.— 
The  principal  case  is  cited  In  Mason  v.  Harper's 
Perry  Bridge  Co.,  17  W.  Va.  410.  as  authority  for  the 
proposition  that  a  ferry  is  an  Incorporeal  heredita- 
ment acquired  from  the  public,  granted  either  by 
a  special  act  of  the  lesrlslatnie,  or  by  some  other 
competent  authority,  under  the  provisions  of  a 
general  law. 

Sane— Constitutional  Provision— Taking  of  Prop- 
erty.—The  principal  case  Is  cited  in  Mason  v.  Har- 
per's Perry,  Brldfire  Co.,'l7  W.  Va.  417.  for  the  prop- 
osition that  a  ferry  franchise  is  private  property 
within  the  meanlufir  of  that  section  of  the  constitu- 
tion, which  declares  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without 
Jnat  compensation.  See  monographic  note  on  "'Fer- 
ries" appended  to  the  principal  case. 


chise  from  the  public,  the  use  of  the  ferry  with  its 
appurtenant  landings  and  outlets,  and  the  fact 
of  such  disturbance,  are  all  that  need  be  estab- 
lished. Nor  is  it  material  whether  the  disturbance 
is  by  invading  the  plaintifi's  right  to  the  exclu- 
sive transportation  and  tolls,  or  by  obstructing 
or  Impairing  his  naviiration,  or  by  destroying  or 
iniurlng  the  landings  and  outlets.  Per  Bajld- 
WIN.  J. 

Sane— Same  —  Declaratloa— Injury  to    Reversion.— A 

declaration  in  case  by  the  owner  of  a  ferry  for 
the  disturbance  of  his  franchise,  contains  two 
counts,  each  of  which  Is  demurred  to.  The  first 
count  sets  forth,  in  substance,  that  the  plaintiff 
was  possessed  of  a  legally  established  ferry  :  that 
there  were  good  and  convenient  roads,  ways  and 
landings  for  the  use  of  the  same  ;  and  that  there 
was,  and  of  right  ought  to  have  been,  a  free  and 
uninterrnpted  passage  for  the  water  flowing  in 
and  down  the  river,  so  as  not  to  affect  or  injure 
the  landings,  ways  or  roads  at  the  ferry  :  and  it 
charges  that  the  defendants  wrongfully  placed 
obstructions  in  the  river  near  the  ferry  and  land- 
ings, by  which  the  current  of  the  stream 
210  "was  checked  and  diverted.  *and  thrown  from 
and  upon  the  landings  (in  modes  particularly 
described) ;  thereby  occasioning  the  plaintiff 
great  labor  and  expense,  destroying  or  injuring 
the  roads  and  landings,  rendering  the  embarka- 
tion and  debarkation  difficult,  and  preventing:  the 
transportation  of  persons  and  property.  The  sec- 
ond count  is  the  same,  except  that,  instead  of 
alleging  a  possession  of  the  ferry  by  the  plaintiff. 
It  avers  his  right  to  the  reversion  thereof,  expect- 
ant upon  the  term  of  his  tenant,  in  whom  the 
possession,  use  and  enjoyment  are  charged  to  be« 
and  that  the  grievance  complained  of  is  to  the 
prejudice  of  the  plaintiff's  reversionary  estate. 
Held,  both  counts  are  good  on  general  demurrer  : 
dissentiente  Allen,  J.,  who  was  of  opinion  as  to 
the  second  count,  that  it  not  being  for  the  accru- 
ing damages  consequent  upon  the  obstruction, 
but  by  the  reversioner  for  an  injury  to  the  in- 
heritance, it  could  not  be  sustained  without  an 
averment  in  it  of  possession  of  the  landings,  or  of 
some  right  to  their  use. 

In  an  action  in  the  circuit  court  of  Ka- 
nawha, the  following  declaration  was  filed 
at  August  rules  1838. 

George .H.  Patrick  complains  of  Daniel 
RufFner  and  Lewis  Ruffner  in  custod3'  &c. 
of  a  plea  of  trespass  on  the  case.  For  that 
whereas,  before  and  at  the  time  of  com- 
mitting the  grievances  hereinafter  next 
mentioned,  the  said  plaintiff  was  possessed 
of  a  legally  established  ferry  from  the  east 
side  of  Elk  river  at  the  mouth  thereof  to 
the  west  side  thereof,  during  which,  and 
until  the  institution  of  this  suit,  said  ferry 
was  provided  with  flats,  skiffs  and  other 
craft  necessary  for  the  transportation  of  all 
persons,  wagons,  carriages,  horses,  cattle, 
sheep,  hogs,  or  other  thing  whatsoever 
across  the  same :  and  whereas  also,  before 
and  at  the  time  of  committing  the  griev- 
ances hereinafter  next  mentioned,  there 
was  a  good  and  convenient  road  or  way  and 
landing  on  each  side  of  said  river,  at  the 
ferry  aforesaid,  for  approaching  to  or  de- 
parting from  the  same,  as  well  as  for  em- 
barking and  debarking  all  persons,  wagons, 
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by  the  g^raat  of  the  franchise.  These,  and 
the  incidental  means  of  enjoying  them, 
were  possessed  by  him  only,  and  no  one  else 
has  a  right  to  complain  of  the  particular 
grievance  alleged,  namely  the  disturbance 
of  his  franchise,   by  which    he  alone 

217  has  sustained  damage,  *in  the  diminu- 
tion of  his  profits.  In  truth,  accord- 
ing to  the  case  made  by  the  declaration, 
the  public  at  large  could  in  no  wise  be  pre- 
judiced, but  by  the  inability  to  cross  the 
ferry  safely  and  conveniently;  and  that 
resulted  merely  from  the  disturbance  of  the 
plaintiff's  franchise;  an  immediate  injury 
to  him,  for  which  he  is  entitled  to  redress. 

There  could  be  nothing  in  the  objection 
that  the  plaintiff  does  not  directly  allege 
that  he  was  possessed  of  the  landings  and 
outlets.  By  shewing  the  use  of  them  to  be 
appurtenant  to  the  ferry,  he  has  asserted 
all  the  possession  of  which  the  subject  was 
susceptible.  If  they  were  private  property, 
that  can  avail  the  defendants  nothing,  un- 
less they  can  prove  that  it  belonged  to 
them ;  which  it  will  be  competent  for  them 
to  do  on  the  trial  of  the  cause.  The  plain- 
tiff need  not  assert  or  prove  that  he  was 
the  owner  of  the  soil:  the  use  for  the  pur- 
poses of  the  ferry  is  enough  against  a 
wrongdoer ;  and  is  even  enough  against  the 
owner,  if  the  right  to  that  use  has  been 
acquired  from  him,  or  from  those  under 
whom  he  claims  title;  which  is  a  mere 
matter  of  evidence  to  repel  the  prima  facie 
right  apparent  from  the  enjoyment.  It 
is  true  that  in  Saville,  p.  11,  pi.  29,  it  is 
asserted  that  in  every  ferry  the  land  on 
both  sides  of  the  water  ought  to  belong  to 
the  owner  of  the  ferry,  for  otherwise  he 
could  not  land  on  the  other  side.  But  this 
idea  is  repudiated  in  Peter  v.  Kendal  &c., 
6  Barn.  A  Cress.  703,  in  which  it  was  held 
that  he  need  not  have  property  in  the  soil 
on  either  side.  And  this  doctrine  is  no  in- 
vasion of  the  right  of  private  property ;  for, 
while  the  grant  of  the  franchise  takes  away 
the  defence  of  exclusive  ownership  in  an- 
other, it  does  not  prevent  the  defendant 
from  asserting  it  in  himself.  If  the  plain- 
tiff were  even  the  proprietor  of  the  soil,  it 
would  not  only  be  unnecessary,  but  perhaps 
improper,  to  aver  it  in  the  declaration ;  in- 
asmuch as  the  gravamen  of  the  action 

218  is  not  an  injury  to  the    soil,  *^but   to 
the  incorporeal  right  of  using  it  as  an 

incident  of  the  franchise. 

So,  too,  if  the  landings  and  outlets  were 
parts  of  an  established  highway,  the  use  of 
them  for  the  purposes  of  the  ferry  is  all 
the  possession  which  the  plaintiff  could 
assert  or  prove ;  and  thus,  in  that  aspect  of 
the  case,  the  only  question  really  is 
whether,  when  a  ferry  is  lawfully  estab- 
lished on  a  public  road,  the  grantee  is  en- 
titled to  the  use  of  it  for  landings  and 
outlets,  as  appurtenant  to  the  ferry.  And 
upon  that  question  I  can  have  no  doubt, 
even  as  against  the  owner  of  the  soil  over 
which  the  road,  as  a  public  easement, 
passes;  though  the  question  i&  not  pre- 
sented by  the  declaration,  and  can  only 
arise  upon  the  proofs.     The  ownership   of 


the  soil,  it  is  true,  is  subject  only  to  the 
public  easement;  but  the  delegation  by 
the  public  of  the  use  of  that  easement  to  the 
grantee  of  the  franchise,  for  the  purposes 
of  exclusive  transportation  and  tolls,  is  a 
part  of  the  grant,  and  not  at  all  incompat- 
ible with  the  reserved  rights  of  the  owner 
of  the  soil ;  who  can  no  more  obstruct  the 
travel  and  carriage  across,  than  to  and 
from  the  water ;  and  if  he  does  so  by  anj 
means,  it  is  at  one  and  the  same  time  a 
grievance  to  the  grantee  and  the  poblic, 
for  which  each  is  entitled  to  the  appropri- 
ate remedy.  When  the  ferry  is  a  connect- 
ing link  of  a  public  highway,  to  say  that 
the  grantee  has  no  right  to  land  or  receive 
freight  in  the  highway  on  the  banks  of  the 
stream,  without  the  consent  of  the  owner 
of  the  soil,  would  be  a  most  subtle  and  un- 
reasonable proposition,  and  wholly  at  war 
with  our  statute,  2  Rev.  (3ode,  ch.  238,  p. 
261,  262,  authorizing  the  county  courts  to 
establish  ferries  on  public  roads  throogli 
water  courses;  the  1st  section  of  which 
applies  to  cases  where  the  applicant  is  the 
owner  of  the  lands  on  both  sides,  and  the 
3d  section  extends  the  authority  to  those  in 
which  he  is  the  owner  on  one  side  onlj: 
•  which  last  section  is  obviously  founded 
219  upon  the  right  of  the  ^commonwealth 
to  delegate  the  use  of  the  easement  to 
the  grantee  of  the  ferry,  for  the  purposes 
thereof;  and  both  sections  necessarily  re- 
fer the  question  of  qualiiication  by  riparian 
ownership  to  the  decision  of  the  countj 
court,  whose  grant  can  only  be  annulled  by 
a  regular  proceeding  for  that  purpose, 
though  it  cannot  affect  injuriously  the 
rights  of  property  in  others.  That  the 
grantee  would  have  no  such  right  against 
the  owner  of  the  soil,  where  a  landing 
place  of  the  ferry  happens  to  intersect  a 
highway,  is  countenanced  by  the  cases  of 
Chambers  v.  Furey,  1  Yeates'  R.  167,  and 
Cooper  V.  Smith,  9  Serg.  &  Rawle  26;  bat 
even  that  idea  is  repelled  by  Bayley,  J.,  ia 
Peter  v.  Kendal  &c.  above  cited,  and  bj 
chancellor  Kent  in  his  Commentaries,  vol. 
3,  p.  421,  note  d. 

As  already  suggested,  the  defendants  can- 
not, upon  these  demurrers,  assert  a  title  in 
themselves,  or  deny  that  of  the  plaintiff. 
The  declaration  charges,  in  effect,  a  law- 
ful possession  of  the  franchise,  and  a 
wrongful  disturbance  thereof  by  the  defend- 
ants ;  all  which  is  admitted  by  the  demur- 
rers. Moreover,  the  validity  of  the 
franchise  cannot  be  questioned  by  the  de- 
fendants in  any  stage  of  this  collateral  ac- 
tion, otherwise  than  by  shewing  a  title  in 
themselves  paramount  to  that  granted  bj  the 
public.  This  can  only  be  done  by  plea  or 
proofs.  If  the  landings  be  not  in  a  pubHc 
highway,  and  the  defendants  shew  a  ri|?ht 
to  the  soil,  the  plaintiff  may  meet  that 
defence  by  replying  or  proving  a  right  to 
the  use  of  them  for  the  purposes  of  the 
ferry,  derived  from  the  defendants,  or  from 
their  ancestors  or  predecessors.  If  the 
landings  be  in  a  public  highway,  it  is  ont 
of  the  power  of  the  defendants  to  shew  a 
paramount  title ;  for  they  can  have  no  tight 
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to  a  franchise  themselves.  That  can  only 
be  obtained  from  the  public,  in  considera- 
tion of  public  duties  in  reference  thereto 
to  be  performed  by  the  grantee,  for  the 
breach  or  neglect  of  which  he  is  liable 

220  to  prosecution  and  ^punishment. 
However  strong,  therefore,  the  pos- 
sible claim  of  the  defendants  to  the  grant 
of  a  ferry,  it  cannot  be  set  up  against  the 
grant  to  the  plaintiff  or  those  under  whom 
he  claims :  and  even  if  the  latter  was  ob- 
tained by  a  fraudulent  or  false  suggestion, 
it  cannot  be  impeached  collaterally;  the 
only  remedy,  if  any,  being  by  scire  facias 
in  the  name  of  the  commonwealth  to  repeal 
the  grant.  Silver  Lake  Bank  v.  North,  4 
Johns.  Ch.  R.  373;  2  Kent's  Comm.  312; 
Slee  V.  Bloom,  5  Johns.  Ch.  R.  381,  7 
Bac.  Ar.  137;  Scire  Facias  C.  3.  No  in- 
justice is  done  by  this  doctrine  to  the  owner 
of  the  soil  over  which  a  public  road  passes ; 
for  what  injury  does  he  sustain  by  the  use 
of  the  public  easement  for  the  passage 
through,  any  more  than  to  and  from,  the 
watercourse?  It  is  not  like  the  case  of  ripa- 
rian ownership  upon  a  navigable  stream, 
where  the  public  easement  consists  merely 
in  its  navigation;  which,  as  the  law  is  now 
settled  (3  Kent's  Comm.  425,  426,)  gives 
no  right  to  the  community  to  land  upon  its 
banks,  and  interfere  with  the  wharfage, 
or  other  exclusive  enjoyment  of  the  owner. 

For  these  reasons,  I  cannot  perceive  the 
propriety  of  denying  the  plaintiff  a  trial 
before  a  jury  upon  the  merits  of  his  cause. 
The  structure  of  his  declaration  is  not 
snob  as  would  in  any  wise  exonerate  him 
from  establishing  by  proofs  a  good  cause 
of  action,  or  debar  the  defendants  from  any 
lawful  defence.  And  even  if  the  action 
could  be  regarded  as  brought  for  a  common 
nuisance,  the  declaration  shews  a  special 
damage  to  the  plaintiff,  of  a  direct  and 
serious  nature;  and  whether  affecting  his 
corporeal  or  incorporeal  hereditament, — 
his  actual  possession,  or  inere  use  and  en- 
joyment,— his  right  as  a  member  of  the 
community,  or  as  the  owner  of  a  franchise, 
—is,  in  that  view,  wholly  immaterial. 
Nor  is  a  general  demurrer  sustainable,  if 
the  plaintiff  has  made  out  a  good  case,  how- 
ever informally  and   immethodically. 

221  It  seems  to  me,  however,  that  *there 
is  no  good  objection  to  the  declara- 
tion, whether  of  form  or  of  substance;  but 
that,  on  the  contrary,  it  has  been  drawn 
with  technical  skill  and  precision. 

My  opinion  is,  that  the  judgment  of  the 
circuit  court  is  erroneous  in  sustaining 
instead  of  overruling  the  demurrers,  and 
ought  to  be  reversed. 

ALLEN,  J.  The  first  count  of  the  dec- 
laration avers  that  the  plaintiff  was  pos- 
sessed of  a  legally  established  ferry;  that 
there  was  a  road  or  landing  on  each  side 
of  the  river  for  approaching  the  ferry ;  and 
that  the  defendants  had  injured  and  ob- 
structed these  landings,  whereby  the 
plaintiff  had  been  subjected  to  inconven- 
ience and  expense.  The  second  count  sets 
out  a  possession  by  the  lessee  of  the  plain- 


tiff;  describes  the  injury  to  tlie  landings 
as  in  the  first  count;  and  concludes  with 
averring  that  such  injury  is  to  the  prej- 
udice of  the  plaintiff's  rights  as  rever- 
sioner. It  is  not  averred  directly  in  either 
count,  that  the  plaintiff  was  possessed  of 
or  entitled  to  the  use  of  the  landings,  ex- 
cept so  far  as  such  possession  or  use  may 
be  held  to  be  incident  to  the  franchise 
itself. 

A  ferry,  we  are  informed,  is  in  respect  of 
the  landings,  and  not  of  the  water  (Sa- 
ville,  p.  11,  pi.  29) ;  and  as  a  consequence, 
that  the  land  on  both  sides  ought  to  belong 
to  the  owner  of  the  ferry.  The  supreme 
court  of  Pennsylvania,  in  Chambers  v. 
Furey,  1  Yeates  167,  and  in  Cooper  v. 
Smith,  9  Serg.  &  Rawle  26,  recognised  the 
doctrine  laid  down  in  Saville  as  good  law, 
and  held  that  the  dedication  of  land  for  a 
public  highway  gave  no  right  to  others  to 
use  it  without  the  consent  of  the  owner, 
for  the  purpose  of  landing  or  receiving 
freight ;  that  the  dedication  to  the  public 
was  for  the  purpose  of  passage  only,  and, 
subject  to  that  easement,  the  fee  remained 
in  the  owner.  This,  it  seems  to  me,  is  the 
true  doctrine,  notwithstanding  the  dictum 
in  Peter  v.  Kendal  &c.,  6  Barn.  & 
222  Cress.  703.  That  was  an  *^action  for 
a  disturbance  to  a  ferry  by  setting  up 
another  boat.  To  the  objection  that  it  was 
not  averred  that  the  plaintiff  was  the  owner 
of  the  landings,  it  was  replied,  that  owner- 
ship was  not  required :  that  the  ferry  owner 
must  have  the  right  to  land,  and  it  was 
sufficient  if  the  landing  was  in  a  public 
road ;  or  there  might  have  been  a  grant  or 
reservation  of  that  right.  The  right  to  the 
landings  was  not  there  the  subject  of  con- 
troversy ;  the  injury  complained  of  did  not 
affect  them,  and  it  was  not  necessary  to 
consider  or  determine  under  what  circum- 
stances the  owner  of  the  ferry  might  use 
the  road. 

A  ferry  is  a  valuable  franchise  breated  by 
law.  The  franchise  consists  in  the  right 
to  demand  a  stipulated  compensation  for  a 
particular  service.  Ferries  are  usually 
found  on  public  roads ;  and  the  public  hav- 
ing the  right  of  passage,  there  can  be  no 
question  that  any  individual,  in  the  exer- 
cise of  this  right,  may  transport  himself 
and  property  across  the  stream,  and  use  the 
road  as  a  landing,  and  that  the  owner  can- 
not obstruct  him.  But  it  does  not  follow 
that  he  can  convert  this  personal  right  into 
a  source  of  emolument,  and  at  his  own 
pleasure  use  the  road  as  a  landing  for  a 
ferry.  The  franchise  to  exact  the  tolls  is 
annexed  to  the  land,  is  private  property, 
and  the  owner  cannot  be  deprived  of  it 
against  his  consent,  without  just  compen- 
sation. 

The  right  of  individuals  to  wharves, 
landings  &c.  in  cities,  referred  to  in  the 
cases  cited  from  Yeates  and  Serg.  &  Rawle, 
illustrates  the  doctrine.  The  dedication  of 
land  as  a  street  or  road  does  not  affect  the 
right  of  the  owner  to  this  species  of  prop- 
erty. There  is  no  incompatibility  between 
the  private  right  and  the  public  easement. 
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Our  own  statute  seems  to  treat  the  ferry  as 
being  in  respect  of  the  landings.  The 
owner  of  the  land  on  both  sides,  or  on  one 
side,  of  the  stream  through  which  a  public 
road  passes,  is  authorized  to  SLpplj  for  the 
establishment  of  a   ferry.     The   law, 

223  it  is  true,  *^contains  no  provision  for 
condemning  the  land  on  the  opposite 

side,  where  tne  person  applying  is  the 
owner  on  but  one  side;  but  this  probably 
was  an  inadvertent  omission.  The  law 
clearly  did  not  proceed  upon  the  supposi- 
tion, that  when  a  public  road  was  estab- 
lished, the  rights  of  the  owner  of  the  soil, 
as  to  this  subject,  were  extinguished,  and 
that  it  would  be  competent  to  confer  the 
franchise  on  a  stranger,  having  no  interest, 
absolute  or  qualified,  in  the  soil.  If  I  am 
correct  in  these  views,  it  follows  that  where 
a  direct  injury  is  done  to  the  landings,  and 
the  declaration  proceeds  for  the  recovery  of 
damages  for  such  wrong,  there  should  be 
an  averment  of  possession,  or  of  some 
right  to  the  use  of  the  landings;  some 
averment  to  put  the  plaintiff  to  the  proof 
of  his  right  upon  the  trial.  If  the  allega- 
tion that  the  plaintiff  is  possessed  of  the 
ferry  comprehends  the  landings  as  appur- 
tenant, proof  of  the  establishment  of  the 
ferry  would  suffice,  and  the  defendant 
might  be  subjected  to  a  double  recovery  for 
the  same  act ;  to  the  owner  of  the  fee  for 
the  trespass,  and  to  the  ferry  owner,  who 
may  have  had  a  mere  license  to  use  the 
landing,  or  no  other  right  than  that  of  any 
individual  in  the  public  road. 

For  these  reasons,  I  think  the  second 
count  was  bad.  The  injury  alleged  is  to 
the  inheritance,  and  consists  of  damage 
to  the  landings,  not  of  the  loss  consequent 
upon  the  obstruction ;  for  the  reversioner 
had  no  claim  on  that  ground.  The  injury 
is  set  out,  and  is  described  to  be  an  injury 
to  the  landings.  Whether  the  injury  as 
averred  would  permanently  affect  the  in- 
heritance' or  not,  is  a  question  of  fact  for 
the  jury:  but  the  declaration  should  have 
averred  some  right  to  or  interest  in  the 
subject  itself. 

The  first  count  however,  it  seems  to  me, 

was   good,  and  the  demurrer  should   have 

been  overruled.    That  count,   after  setting 

out  the  injury  to  the  landings,    avers,  that 

in  consequence  of  this  act,  the  plain- 

224  tiff    was    put    to   ^^ezpense;    persons 
being  deterred  from   the   use  of   the 

ferry,  Ac.  This  I  think  a  sufficient  aver- 
ment of  special  damage  arising  from  the 
public  nuisance  in  injuring  and  obstruct- 
ing the  public  road.  And  in  a  proceeding 
for  this  consequential  damage  to  the  ferry, 
the  case  of  Peter  v.  Kendal  Ac.  is  an  au- 
thority shewing  that  it  was  not  necessary 
to  aver  possession  of  the  landings.  For 
this  purpose,  and  where  the  injury  goes  to 
the  enjoyment  of  the  franchise,  the  grant 
would  be  sufficient  as  against  the  wrong- 
doer, and  no  question  could  arise  as  to  the 
right  to  the  landings.  I  am  of  opinion, 
therefore,  that  the  court  erred  in  sustaining 
the  demurrer  to  this  count,  and  that  for 
this  cause  the  judgment  should  be  reversed. 


STANARD,  J.  The  court  below  having 
sustained  a  general  demurrer  to  the  dec- 
laration, the  only  question  for  this  court 
is,  whether  the  declaration  and  each  count 
of  it  be  so  radically  defective,  either  for 
want  of  right  of  action  in  the  plaintiff,  or 
for  substantial  defects  in  setting  forth  that 
right,  as  to  justify  the  judgment  sustain- 
ing the  demurrer. 

The  first  count  distinctly  affirms  the 
plaintiff's  possession  of  a  lawfully  estab- 
lished ferry,  and  dharges  certain  wilful 
acts  of  the  defendants,  which,  it  is  averred, 
consequentially  impair  the  profits  of  the 
ferry,  and  subject  the  plaintiff  to  other 
special  damage,  of  expense  and  labour  in 
repairing  the  injuries  (caused  by  the  acti 
imputed  to  the  defendants)  to  the  landings 
used  with  and  appurtenant   to   the  ferry. 

The  averments  are  full  and  sufficient  to 
shew  a  right  of  action,  if  an  action  can  be 
supported  by  the  owner  of  a  ferry  for  in- 
juries, mediate  or  immediate,  to  the  land- 
ingpi,  which  diminish  the  profits  of  the 
ferry,  and  subject  the  owner  to  labour  and 
expense  in  the  use  of  his  franchise. 

The  franchise  is  a  right,  by  prescription 
or  grant,  to  charge  and  receive  toll 
225  for  transporting  by  water,  from  *land- 
ing  to  landing,  persons  or  property. 
The  passage  is  generally  across  a  water- 
course, to  and  from  public  ways  on  either 
aide  thereof  and  leading  thereto,  and  the 
ferry  forms  the  connecting  link  between 
the  landings,  and  is  substantially  a  continu- 
ance of  the  public  highway.  As  the  use  of 
landings  is  indispensable  to  the  exercise 
of  the  franchise,  the  right  to  use  them  is 
incident  to  the  lawful  ownership  of  the 
ferry;  and  the  averment  of  such  ownership 
involves  the  averment  of  a  right  to  use  the 
landings  as  appurtenant  thereto.  If  the 
road  to  the  water  line  on  each  side  be  a 
highway,  the  grant  of  the  fraitchise,  by 
necessary  implication,  passes  the  right  to 
use  the  highways,  as  a  necessary  incident 
to  the  exercise  of  the  franchise:  if  the 
roads  be  not  highways,  the  owner  of  the 
ferry  may  be  the  owner  of  the  soil  where 
the  landings  are,  or  may  have  a  right  of 
way  for  the  uses  of  his  ferry  from  the 
owner  of  the  soil :  if  neither  of  these  rights 
exist,  his  title  to  the  franchise  is  defect- 
ive; and  then  the  action  would  faiU  not 
because  the  right  to  use  the  landings  had 
not  been  sufficiently  averred,  bnt  because 
the  plaintiff  had  failed  in  the  proof  of  it, 
by  failing  to  prove  the  possession  of  a  law- 
fully established  ferry. 

The  right  to  use  the  landings  is  then  in 
effect  averred;  and  the  only  question  is 
whether  the  acts  of  the  defendants,  and 
their  consequences,  as  charged  in  the  dec- 
laration, entitled  the  ferry  owner  to  an 
action. 

The  acts  and  consequences  are  alleged 
to  operate  on  a  subject  in  which  the  plain- 
tiff has  a  right  of  use,  impairing  the  value 
of  another  right  to  which  it  is  incident, 
and  to  the  profitable  enjoyment  of  which 
it  is  indispensable,  and  subjecting  him  to 
specific   damage  of  labour  and  expense.    I 
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cannot  doubt  that  this  is  an  injury  for  the 
redress  of  which  the  plaintiff  is  entitled  to 
his  action.  The  tight  of  passage  on  a 
highway  is  common  to  all  citizens;  and 
{generally,  for  injuries  to  the  highway,  no 
private  action  can  be  sustained.     But 

226  *if  any  citizen,    in   the   use  of   this 
common  right,  suffers  special  damage 

in  his  person  or  property  from  the  obstruc- 
tion or  injury  of  another  to  the  highway, 
he  is  entitled  to  redress  by  action  against 
that  other.  Even  though  the  damage  con- 
sist merely  of  the  inconvenience  and 
expense  consequent  on  the  delay  of  his 
journey,  he  is  entitled  to^iis  action.  Rose 
v.  Miles,  4  Mau.  4  Selw.  101 ;  Greasly  v. 
Codling  &c.,  2  Bingh.  263,  9  £ng.  C.  L.  R. 
407. 

The  second  count  is  for  an  injury  to  the 
reversionary  interest  of  the  plaintiff  in 
the  ferry.  In  an  action  for  the  injury  to 
such  an  interest,  the  declaration  must  ex- 
pressly charge  that  the  act  complained  of 
is  to  the  injury  of  the  reversion,  unless  the 
act  charged  be  of  such  nature  that  it  must 
be  to  the  injury  of  the  reversion.  Jack- 
son V.  Peaked,  1  Mau.  &  Selw.  234.  As  a 
proper  counterpart  of  this  rule,  the  decla- 
ration is  not  good  though  it  charges  the 
act  as  an  injury  to  the  reversion,  if  the  act 
charged  cannot  in  its  nature  be  considered 
as  detrimental  to  the  reversion  ;  as  for  ex- 
ample, entering  and  taking  the  growing 
crops  or  fruits,  to  which  the  tenant  would 
be  entitled.  The  second  count  in  this  case 
charges  that  the  act  of  the  defendants,  and 
its  consequences,  are  injurious  to  the  rever- 
sion. The  only  enquiry  therefore,  in  decid- 
ing on  the  sufficiency  of  the  count,  is 
whether  the  act  and  its  consequences,  as 
charged,  be  of  such  a  kind  that  they  can- 
not be  considered  injurious  to  the  rever- 
sion. The  consequence  imputed  to  the  act 
is  a  destruction  of  the  landing.  This  surely 
may  be  injurious  to  the  right  of  using 
the  landings,  and  that  right  we  have  seen 
is  incident  to  the  franchise  of  a  lawfully 
established  ferry,  and  is  commensurate 
in  duration  with  the  franchise,  and  forms 
part  of  the  reversionary  interest  therein, 
as  well  as  of  the  actual  tenancy  thereof. 
The  destruction  of  the  landing  certainly 
may  be  an  injury  to  the  reversion,  by  sub- 
jecting the   owner   to   inconvenience 

227  and  ^expense  in  the  use  of  the  fran- 
chise, diminishing  present  rents,  and 

reducing  the  present  value  of  the  rever- 
sion. It  is  no  answer  to  the  action  of  the 
reversioner,  that  the  injury  may  be  tempo- 
rary, and  that  before  the  reversioner  falls 
in,  and  his  title  to  the  use  and  occupation 
of  the  ferry  vests  in  possession,  the  land- 
ings may  be  restored  or  the  injury  to  them 
removed.  1  Mau.  A  Selw.  234.  That  the 
owner  of  the  soil  where  the  landings  are 
may  have  an  action  for  the  injury  charged 
in  the  declaration  to  the  landings,  and  that 
that  ownership  is  not  alleged  to  be  in  the 
plaintiff  and  may  be  in  another,  so  that  if 
this  action  be  sustained  the  party  may  be 
made  responsible  in  two  actions  brought 
by  different  persons,  is  not,  I  apprehend. 


a  sufficient  reason  for  denying  the  action 
to  this  plaintiff  unless  he  be  the  owner  of 
the  boil.  It  is  of  frequent  occurrence  that 
a  party  is  subjected  to  several  actions  for 
the  same  act.  The  same  act  may  in  its 
consequences  operate  on  different  rights, 
existing  in  different  persons,  in  the  subject 
affected  by  the  act.  Thus  if  a  party  cut  a 
ditch  across  a  public  highway,  and  any 
citizen,  in  the  use  of  the  public  highway, 
suffer  special  damage  as  a  consequence  of 
this  nuisance,  the  pasty  cutting  the  ditch 
is  liable  to  an  action  of  trespass  at  the  suit 
of  the  owner  of  the  soil ;  to  an  action  on  the 
case  for  the  special  damage,  at  the  suit  of 
the  citizen  who  may  have  sustained  it ;  and 
to  an  indictment  for  the  nuisance.  Other 
illustrations  might  be  given. 

My  opinion  therefore  is,  that  however 
difficult  it  may  be  for  the  plaintiff  to  con- 
nect, by  sufficient  proof,  the  alleged  con- 
sequences with  the  act  charged  on  the 
defendants,  and  to  make  good  the  averment 
of  damage  to  the  reversion,  and  however 
small  that  damage  may  be,  the  second  count 
shews  a  cause  of  action  with  certainty 
sufficient  to  render  it  good  on  general  de- 
murrer ;  and  consequently  that  the  demurrer 
in  this  case  ought  to  have  been  over- 
ruled as  to  the  second  as  well  as  the   first 

count. 
228         *The  judgment  of  the  court  of  ap- 
peals was  entered  in   the  following 
terms: 

The  judgment  of  the  circuit  court  is  re- 
versed with  costs:  and  this  court  proceed- 
ing to  render  such  judgment  as  the  court 
below  ought  to  have  given,  it  is  considered 
that  the  demurrers  of  the  defendants  in 
error,  to  the  declaration  and  each  count 
thereof,  be  overruled.  And  the  case  is  re- 
manded for  further  proceeding,  on  a  writ  of 
enquiry  to  be  awarded  by  the  superior 
court,  unless  the  said  defendants  should 
plead  issuably  to  the  action ;  and,  should 
such  plea  or  pleas  be  offered  by  the  defend- 
ants, for  the  trial  of  the  issue  or  issues 
that  may  be  made  upon  such  plea  or  pleas. 
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DBPINITION. 

A  ferry  is  an  Incorporeal  hereditament  acquired 
from  the  public,  either  by  special  act  of  the  leffla- 
lature,  or  by  some  other  competent  authority,  under 
the  provisions  of  a  general  law.  It  Includes  the 
exclusive  privileire  of  transportation,  for  tolls, 
across  a  watercourse,  and  also  the  use,  for  that 
purpose,  of  the  respective  landings  and  their  out- 
lets. Patrick  V.  Ruffners,  2  Rob.  209,  40  Am.  Dec. 
740. 

II.  BSTABLISHMBNT  OP  PBRRIES. 

1.  JURISDICTION  TCkESTABLISH.— JurlBdicUon 
to  establish  ferries  is  conferred  upon  the  county 
courts  by  ch.  64,  Code  1878.  When  in  a  particular 
case  such  jurisdiction  is  acquired,  the  failure  of 
the  court  in  the  progress  of  the  case  to  comply 
with  the  statute  in  detail,  may  be  error  reviewable 
on  appeal,  but  is  no  irround  for  collateral  attack  on 
the  Judg-ment    Wimblsh  v.  Breeden,  77  Va.  824. 

This  statute,  however,  does  not  authorize  the 
county  court  to  establish  a  ferry  across  a  stream 
which  forms  one  of  the  boundaries  of  the  state. 
Zane  v.  Zane,  2  Va.  Cas.  68. 

2.  PROCEEDINGS  TO  ESTABLISH. 

a.  Ths  APPiiiCATioN.— In  an  application  to  the 
county  court  to  establish  a  ferry,  the  applicant 
should  set  forth  in  his  petition  that  he  owns  the  land 
either  on  one  or  both  sides  of  the  stream,  and  that  a 
public  road  has  been  established  through  the  land  to 
the  place  where  the  ferry  is  sought  to  be  estab- 
lished. Zane  v.  Zane,  2  Va.  Cas.  68.  See  also,  Wim- 
blsh V.  Breeden,  77  Va.  324. 

b.  Pabtibs.— The  court  should  permit  any  one 
to  become  a  party  to  the  proceeding,  so  as  to  give 
him  a  right  to  obtain  a  writ  of  error  to  the  Judg- 
ment, who  has  a  peculiar  interest  in  the  contro- 
versy different  from  that  of  all  other  members  of 
the  community  For  example,  a  proprietor  of  an 
old  ferry  in  close  proximity  to  the  proposed  ferry 
should  be  allowed  to  become  a  party  contestant 
But  where  a  person's  interest  is  only  such  interest 
as  is  common  to  all  others  in  the  community,  he 
should  not  be  allowed  to  become  a  party.  William- 
son V.  Hays,  25  W.  Va.  609. 

c.  Finding  of  Jury. 

PlDdlng  of  Jary  Is  Only  Evidence  of  Necasstty  of 
Perry.— Under  the  statute  providing  for  the  im- 
panelling of  a  jury  to  say  whether  public  conven- 
ience will  result  from  the  establishment  of  a 
proposed  ferry,  the  finding  of  the  jury  is  merely 
evidence  :  and  the  weight  of  it,  under  all  the  cir- 
cumstance of  the  case,  is  a  matter  for  the  discretion 
of  the  court  to  which  the  finding  of  the  jury  is 
returned.    Muire  v.  Smith,  2  Rob.  458. 

Velldlty  of  Finding— Competency  of  Jurors.— The 
fact  that  a  juror,  upon  a  jury  impanelled  to  say 
whether  public  convenience  will  result  from  the  es- 
tablishment of  a  ferry,  was  of  the  opinion,  before  he 
was  sworn,  that  public  convenience  would  result : 
that  he  had  expressed  this  opinion,  and  that  he 
had  circulated  a  petition  for  the  ferry,  is  not  ground 
for  quashing  the  finding  of  the  jury,  if  the  juror  is 
otherwise  qualified  to  render  an  Impartial  verdict. 
Muire  V.  Smith,  2  Rob.  458.  And  a  person  who  signs 
a  memorial  to  the  legislature  for  the  establishment 
of  a  ferry  is  not  thereby  rendered  incompetent  to 
acton  the  jury.  Somerville  v.  Wimblsh,  7Gratt. 
205. 

8.  CONDITIONS  PRECEDENT  TO  ESTABLISH- 
MENT.—Section  12,  ch.  64,  Code  1878,  requires  the 
person  desiring  to  establish  a  ferry  **to  own  or  to 
have  contracted  for  the  use  of  land  at  the  point  at 


which  he  wishes  to  establish  the  same.'*  This 
statute,  however,  is  complied  with  where  the  lessee 
of  the  land,  the  owner  of  the  equity  of  redemption 
therein,  and  the  trustee  holding  the  legal  title  unite 
in  the  application  for  the  establishment  of  the 
ferry.  Wimblsh  v.  Breeden,  T7  Va.  824.  See  also, 
Zane  v.  Zane,  2  Va.  Cas.  68. 

4.  AS  CONDITION  PRECEDENT  TO  ERECTING 
DAM. 

Judffment  Allowing  Erection  of  Dam  apon  Providing 
e  Perry  Preenmed  to  Be  Correct  on  AppenL^In  a  case 
in  which  the  judgment  of  the  court  giving  leave  to 
erect  a  dam  provided  that  the  applicant  should 
keep  a  ferry  boat  at  the  crossing  of  a  public  road 
over  the  stream  across  which  the  dam  was  to  be 
erected,  it  was  helcT  that,  as  such  judgment  was 
authorized  by  statute  (2  Rev.  Code  2S7.  $  5),  and 
as  the  county  and  circuit  courts  had  held  upon  the 
evidence  that  a  ferry  boat  at  that  place  would  suffi- 
ciently remedy  any  impediment  to  the  crossing  of 
the  stream,  the  court  of  appeals  would  presune 
that  they  acted  rightly,  in  the  absence  of  evidence 
to  the  contrary.    Malrs  v.  Gallahue.  0  Qratt.  M. 

Duties  In  Re^rd  to  Perry  Boat— Where  the  right  to 
erect  a  dam  is  made  conditional  upon  the  applicant's 
maintaining  a  ferry  across  a  stream  for  the  benefit 
of  the  public,  the  duty  of  keeping  up  the  ferry  boat 
is  not  merely  personal  to  the  grantee  of  the  prlvl- 
lege  of  erecting  the  dam,  but  is  a  condition  incident 
to  the  grant,  and  attaches  to  it  in  whosesoever  hands 
it  passes.  The  kind  of  boat  to  be  kept  Is  such  a 
one  as  the  exigencies  of  the  travel  and  trade  oo  the 
road  shall  require.  And  it  Is  the  duty  of  the  party 
required  to  keep  up  the  ferry  boat  to  ferry  the 
public  over  the  stream  without  charge.  Malrs  t. 
Gallahue,  0  Oratt.  04. 

B.  EFFECT  OF  ESTABLISHMENT. 

Title  Conferred  by  Prenchlse.— The  establishment  of 
a  ferry  confers  upon  the  owner  no  title  to  any  por- 
tion of  the  soil  on  the  other  side  of  the  stream,  and 
no  easement  therein  except  the  incidental  delega- 
tion of  such  as  has  been  theretofore  or  may  there- 
after be  acquired  by  the  public  as  a  highway- 
Somerville  v.  Wimblsh.  7  Oratt  206. 

But  the  establishment  of  a  ferry  in  a  public  road 
entitles  the  grantee  to  the  use  of  the  road  for  land- 
ings and  outlets,  as  the  use  of  the  landings  and 
their  outlets  is  a  part  of  the  ferry  franchise.  Pat- 
rick V.  Ruffners,  2  Rob.  200,  40  Am.  Dec.  740:  Maaonv. 
Harper's  Ferry  Bridge  Co.,  20  W.  Va.  228. 

As  Qroand  for  Dissolution  of  Injunction.— The  estab- 
lishment of  a  ferry  at  a  point  at  which  a  person  has 
been  enjoined  from  operating  an  illegal  ferry  is 
sufficient  ground  for  dissolution  of  the  Injanctioo. 
where  the  same  person  is  licensed  to  conduct  the 
second  ferry.  Hostler  v.  Marlowe,  44  W.  Va.  W. 
80  S.  E.  Rep.  146. 

111.  PROTECTION  APPORDBD  PERRIES. 

1.  AGAINST  RIVAL  FERRIES  AND  BRIDGES. 

Qrant  of  Pranchlte  Does  Not  Imply  •  Monopely.--A 
monopoly  will  not  be  implied  from  the  mere  grant 
of  a  charter  to  a  company  to  construct  a  work  of 
public  improvement,  and  to  take  the  profits.  To 
give  such  monopoly,  there  must  be  an  express  pro- 
vision in  the  charter,  whereby  the  legislature 
restrains  itself  from  granting  charters  for  rival 
and  competing  works.  Hence,  though  a  ferry  has 
been  established  across  a  river,  it  is  competent  for 
the  legislature  to  establish  another  ferry  from  the 
opposite  side  of  the  river,  to  pass  alonf  the  same 
line  used  by  the  first;  and  the  granting  of  this 
second  charter  is  no  invasion  of  the  franchiie  ci 
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the  owner  of  the  first  ferry.  SomervlUe  v.  WimbUli, 
76ratt.  205:  Tnckahoe  Canal  Co.  v.  Tnckahoe,  etc., 
R.CO.,  II  LeiflTh  42:  Trent  y.  CartersvlUe  Bridg-e  Co., 
11  Leigh  621 :  Roper  v.  McWhorter,  77  Va.  214:  Wheel- 
ing Bridge  Co.  v.  Wheeling,  etc..  Bridge  Co.,  34  W. 
Va.  1S6. 11  S.  E.  Rep.  10C9:  James  River  &  K.  Co.  ▼. 
Thompson,  8  OratL  270. 

West  VliYinki  Statutory  Provisions.  —  Formerly 
Code  W.  Va.,  1 0,  ch.  44.  provided  that  the  board 
of  supervisors,  and  after  1872  the  county  court, 
•hoQld  not  establish  a  ferry  over-  a  watercourse 
within  half  a  mile  of  another  ferry  legally  estab- 
lished except  over  the  Ohio  river.  The  obvious 
reason  for  granting  this  exclusive  privilege  to  the 
proprietor  of  the  ferry  was  that  it  was  considered 
promotive  of  the  public  good,  it  being  considered 
that  there  was  not  sufficient  travel  and  transporta- 
tion over  any  stream  in  that  state  to  Justify  the  es» 
tabllshment  of  two  ferries  so  close  to  each  other.  By 
Acts  1882,  ch.  150,  S  A,  this  law  was  repealed,  but  in 
repealing  It  the  legislature  simply  declared,  that  it 
ought  not  to  be  regarded  as  prejudicial  to  the  public 
good  in  every  case  to  establish  two  ferries  over  a 
stream  within  that  distance  of  each  other.  It  was 
considered,  and  very  properly,  that  instead  of  pro- 
hibiting the  establishment  of  a  second  ferry  close 
to  another  over  the  same  stream  it  should  be  left  to 
the  discretion  of  the  county  court,  subject  however 
to  the  review  of  the  circuit  court,  to  determine, 
whether  the  general  public  Interest  would  be  pro- 
moted in  the  particular  case  by  the  establishment 
of  two  ferries  so  close  to  each  other  over  the  same 
stream.  Williamson  v.  Hays,  25  W.  Va.  009.  Under 
this  act,  the  county  has  the  authority  to  establish  a 
ferry  within  half  a  mile  of  another  ferry  over  any 
of  the  streams  within  the  state,  and  without  in  any 
manner  infringing  upon  the  franchise  of  such  ex- 
isting ferry,  or  rendering  the  proprietor  of  the  new 
ferry  liable  for  damag.es  on  account  thereof. 
Hostler  v.  Marlowe,  44  W.  Va.  707,  30  S.  E.  Rep.  148. 

Where  Perry  Is  Not  Safe  and  Conveolent.— In  an  ac- 
tion against  a  bridge  company  for  erecting  a  bridge 
which  injures  the  ferry  property,  it  is  proper  to  in- 
struct the  jury  that  if  the  landings  of  the  ferry  are 
not  safe  and  convenient  and  that  by  the  expendi- 
tore  of  money  they  could  be  made  safe  and  con- 
renient.  that  ihey  must  find  for  the  plaintiff  such 
damages,  as  they  may  ascertain  his  franchise 
would  sustain  by  reason  of  the  erection  and  use  of 
the  bridge  less  the  amount  of  the  costs  of  making 
the  landing  safe  and  convenient  Mason  v.  Harp- 
er's Ferry  Bridge  Co.,  20  W.  Va.  223. 

Against  Collateral  Attack  on  Praochlse.— The  valid- 
ity of  a  ferry  franchise  cannot  be  collaterally  ques- 
tioned except  by  parties  who  can  show  a  right 
paramount  to  that  granted  by  the  public.  Patrick 
T.  Ruffners,  2  Rob.  200,  40  Am.  Dec.  74a  But  the 
franchise  itself  may  be  taken  if  the  public  con- 
Tenlence  requires  it  and  just  compensation  is  made 
therefor.  See  James  River  &  Kanawha  Co.  v. 
Thompson.  8  Oratt  270,  and  monographic  note  on 
"Eminent  Domain"  appended  thereto. 

Province  of  Jury  In  Actions  against  Rival  Concerns. 
-In  ascertaining  the  amount  of  damages  sustained 
by  the  owner  of  a  ferry  by  the  erection  and  opera- 
tion of  a  bridge,  the  jury  are  to  regard  the  franchise 
as  permanent  and  will  not  take  into  consideration 
the  fact  that  the  legislature  may  repeal  the  law 
creating  the  exclusive  privilege  of  transportation 
across  the  river  within  half  a  mile  of  the  ferry. 
Mason  v.  Harper's  Perry  Bridge  Co.,  20  W.  Va.  223. 

The  jury  may  take  Into  consideration  the  reve- 


nues derived  from  the  exercise  of  the  ferry  fran- 
chise, while  the  proprietor  was  landing  his  boat  on 
the  land  of  another,  rather  than  on  his  own  land- 
ings, even  though  he  was  a  trespasser  while  making 
such  landings.  Mason  v.  Harper's  Ferry  Bridge  Co., 
20  W.  Va.  223. 

2.  AGAINST  PRIVATE  PERRIES.— The  owner  of 
a  public  ferry  cannot  maintain  any  action  against 
persons  who  use  their  own  boats  for  passage  or 
transportation  of  themselves,  their  families  and 
property,  and  who  do  not  hold  themselves  out  to 
transport  the  general  public.  Trent  v.  CartersvlUe 
Bridge  Co.,  11  Leigh  621. 

8.  AGAINST  EXCESSIVE  TAXES.— A  town  incor- 
porated under  ch.  47,  Code  W.  Va.  cannot  assess 
and  collect  wharfage  from  the  proprietor  of  the 
ferry  for  the  use  of  a  ferry  landing  within  its  cor- 
porate limits;  nor  can  it  tax  the  ferries  except  as 
property  and  at  the  rate  It  may  tax  other  property 
within  its  corporate  limits.  Christie  v.  Maiden,  28 
W.  Va.  6(57. 

iV.  TRANSFER  OP  FRANCHISE. 

Does  Not  Render  It  IrrepealaUe.— Where  the  ferry 
franchise  has  been  conferred  upon  the  corporation 
by  the  legislature,  the  sale  of  this  franchise  to 
another  corporation  does  not  render  the  franchise 
irrepealable,  or  deprive  the  legislature  of  its  power 
to  grant  a  rival  franchise  should  it  be  deemed  to 
the  public  interest  so  to  do.  Wheeling  Bridge  Co.  v. 
Wheeling,  etc.,  Bridge  Co.,  84  W.  Va.  156,  11  S.  E. 
Rep.  1000,  affirmed  in  188  U.  S.  287. 

Unauthorized  Lease  of  Perries.— in  Roper  v.  Mc- 
Whorter, 77  Va.  214,  a  lease,  by  the  board  of  super- 
visors of  Norfolk  county  and  the  city  council  of  the 
city  of  Portsmouth,  of  the  ferries  in  Norfolk  county, 
was  held  void  for  the  reason  that  the  lease  was  un- 
authorized under  the  laws  of  this  state. 

V.  PARTNERSHIP  IN  FRANCHISE. 

While  there  may  be  a  partnership  in  a  ferry,  yet 
as  a  ferry  Is  not  oidinarily  the  subject  of  partner- 
ship and  trade,  the  terms  of  the  contract  by  which 
it  is  made  so,  should  be  more  clear  than  in  cases  in 
which  the  subject  is  one  of  ordinary  trade  and 
partnership.  Thus  in  a  case  in  which  the  owner  of 
a  public  ferry  leased  it  for  two  years.  In  considera- 
tion of  $1,000  cash,  and  upon  an  agreement  between 
the  parties  that  if  the  net  profits  of  the  feirry  did  not 
yield  the  lessee  12,000  within  the  two  years,  he 
should  hold  over  the  term  until  the  profits  yielded 
the  t2,000,  and  if  the  profits  gave  more  than  the 
12,000  in  the  two  years,  the  surplus  should  be  equally 
divided  between  them,  it  was  held  that  this  contract 
did  not  constitute  a  partnership  so  as  to  render  the 
lessor  liable  for  losses  occasioned  by  negligence  in 
operating  the  ferry  during  the  term  of  the  tenancy. 
Bowyer  v.  Anderson.  2  Leigh  561. 

VI.  DISCONTINUANCE  OP  PERRIES. 

Discontinuance  a  Penalty  Imposed  by  Law.— The 
discontinuance  of  a  ferry  is  a  penalty  which  the  law 
attaches  to  the  failure  of  the  ferry  keeper  to  exer- 
cise his  priviledge  of  keeping  up  his  ferry:  it  is  not 
an  offence,  much  less  an  Indictable  offence.  Carter 
V.  Com.,  2  Va.  Cas.  854:  Trent  v.  CartersvlUe  Bridge 
Co..  11  Leigh  581. 

Jurisdiction  to  Discontinue.— Under  $  1380,  Va. 
Code  1887.  conferring  on  the  court  of  the  county 
"from"  which  any  ferry  is  established  the  right  to 
discontinue  such  ferry  for  failure  to  comply  with 
the  law,  the  county  court  of  either  of  two  counties 
between  which  a  ferry  is  operated  has  jurisdiction 
to  discontinue  the  ferry  on  a  proper  showing,  sub- 
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ject  to  the  concurrence  of  the  other  court.  Sar* 
reant  v.  Irving',  2  Va.  Dec.  888. 

Discontinuance  tor  Nonuter.— Under  ||  28-4,  ch. 
287,  Rev.  Code  1810.  where  a  public  ferry  has  been 
disused  for  more  than  three  years,  thoucrh  the 
franchise  of  the  ferry  owner  has  not  been  declared 
forfeited  by  quo  warranto  or  other  like  proceedings, 
he  is  not  entitled  to  the  aid  of  a  court  of  equity,  to 
prevent  others  from  invadiuff  the  franchise,  which 
he  has  thus  abandoned.  And,  in  such  case,  it  seems 
that  he  cannot  maintain  an  action  at  law  to  vindi- 
cate his  franchise.  Trent  v.  CartersviUe  Brldsre 
Ck)..  11  Leiffh  521. 

VII.  PLBADINQ  AND  PRACTICE. 

1.  ACTIONS  FOR  DISTURBING  FERRIES, 
Against  Parties  Obstructing  River.— An  action  for 

disturbiufir  a  ferry  may  be  maintained  by  the  owner 
against  persons  who,  by  obstructions  in  the  river, 
cause  injuries  mediate  or  immediate  to  the  land- 
ings, thereby  diminishing  the  profits  of  the  ferry, 
and  subjecting  the  owner  to  Increased  labor  and  ex- 
pense in  the  use  of  his  franchise.  Patrick  v.  Ruff- 
ners,  2  Rob.  200,  40  Am.  Dec.  74a 

Declaration  or  Complaint.— In  an  action  for  the 
disturbance  of  a  ferry,  by  injuring  the  landings 
and  their  outlets,  the  complaint  need  not  set  forth 
the  means  by  which  the  ferry  was  legally  estab- 
lished, or  the  derivation  of  the  plaintlfi's  title 
thereto.  Nor  is  it  necessary  to  allege  expressly  that 
the  plaintiff  was  possessed  of  the  landings  and  out- 
lets, or  that  lie  was  owner  of  the  soil;  for  if  the 
complaint  shows  that  they  were  used  as  appurte- 
nances to  the  ferry  this  is  sufficient  Patrick  v. 
Ruffners,  2  Rob.  200,  40  Am.  Dec.  740. 

2.  APPELLATE  PRACTICE.— Where  an  applica- 
tion is  made  for  the  establishment  of  a  ferry  across 
a  stream,  over  which  a  ferry  has  already  been  es- 
tablished, the  owner  may  resist  the  establishment 
of  the  new  ferry;  and  if,  upon  hearing  the  evidence, 
the  court  to  which  the  application  Is  presented  re- 
fuses to  establish  a  new  ferry  and  the  applicant 
thereupon  obtains  a  writ  of  error  to  the  circuit 
court,  after  moving  to  set  aside  the  Judgment  as 
contrary  to  the  law  and  evidence,  and  excepting  to 
the  action  of  the  court  in  overruling  said  motion, 
the  circuit  court  cannot  properly  act  upon  and  de- 
termine the  writ  of  error,  unless  the  bill  of  excep- 
tions certifies  all  of  the  evidence  offered,  or  all  of 
the  facts  proved  before  the  county  court,  or  unless 
all  of  the  facts  appear  either  expressly  or  by  neces- 
sary implication  in  the  bill  of  exceptions.  Wil- 
liamson V.  Hays,  86  W.  Va.  G2, 12  S.  E.  Rep.  1002.  See 
also,  Williamson  v.  Hays,  25  W.  Va.  000.  See  also, 
Mairs  V.  Gallahne.  0  OraCt  04. 


229  *Smith  and  Others  v.  The  Gov- 

ernor. 

July,  1843,  Lewisburg. 
(Absent  Cabell,  P.,  and  Brookv,  J.) 

Pleading— Action  on  ConstaUo's  Bond*— Effect  of  Con- 
stable's Receipt  as  Bvldencet— Case  at  Bar— In  an 

HMfldal  Bond  of  Constable— Action  on.— See  mono- 
graphic note  on  "Official  Bonds"  appended  to 
Sangster  v.  Com.,  17  OratL  124. 

IConstaMos— Bffect  of  Receipt  as  Evidence.— See  the 
principal  case  cited  in  foot-4tote  to  McNeale  v. 
Governor.  8  Qratt  200. 


action  against  a  constable  and  the  snretles  in  liis 
official  bond,  for  failing  to  pay  over  debts  en- 
trusted to  the  constable  and  received  by  him 
from  the  debtors,  the  receipt  of  the  constable  for 
the  debts,  signed  in  his  official  character,  is,  ac- 
cording to  the  true  construction  of  the  act  passed 
March  8,  1828,  concerning  constables  and  their 
sureties,  prima  facie  evidence,  as  well  against  Uie 
sureties  as  against  the  constable,  of  the  receiptof 
the  money;  provided  six  months  have  elapsed 
between  the  date  of  the  receipt  and  the  com- 
mencement of  the  action.  Per  Allbn  and  Bald- 
win, J.  But  the  fact  that  the  receipt  of  tiie 
constable  was  signed  in  his  official  character, 
must  appear  in  some  way  on  the  face  of  the  paper 
itself  ;  if  it  do  not,  the  party  claiming  under  tte 
receipt  cannot  obtain  the  benefit  of  the  act  by 
oral  testimony  of  the  character  in  which  the 
receipt  was  signed.    Per  totam  curiam. 

This  was  an  action  of  debt  in  the  circDit 
court  of  Kanawha,  in  the  name  of  the  gov- 
ernor of  the  commonwealth,  at  the  relation  of 
the  party  claiming  to  be  injured,  against 
Henry  E.  Smith,  and  the  sureties  in  the 
bond  given  by  him  the  12th  of  February 
1838,  for  discharging  the  duties  of  constable 
in  a  particular  district  of  Kanawha,  for  two 
years  from  that  date.  At  the  triad  of  the 
issue  on  the  plea  of  conditions  performed, 
the  plaintiff,  to  sustain  the  issue  on  his  part, 
gave  in  evidence  the  said  lx>nd,  and  two 
receipts ;  one  of  which  commenced,  "Re* 
ceived  August  13, 1838,  of  R.  Aug.  Thompson, 
the  following  notes  for  collection,"  and, 
after  the  names  of  the  debtors,  with  the 
dates  and  amounts  of  the  notes,  was  signed 
''H.  E.  Smith  ;*'  and  the  other  of  which, 
after  the  names  of  other  debtors,  with  the 
dates  and  amounts,  ^as  as  follows :  **Sec*d 

November  12, 1838,  the  above  notes  in 
230      ^addition  for  collection.     H.  K.  Smith.'* 

The  plaintiff  proved  the  signatures  to 
the  said  receipts  to  be  in  the  proper  hand- 
writing of  the  defendant  Smith,  and  to  ha?e 
been  subscribed  by  him  in  the  presence  of 
the  witnesses ;  and  also  proved  by  oral  evi- 
dence, that  the  claims  or  evidences  of  debti 
set  out  in  the  receipts  were  placed  in  the 
hands  of  the  defendant  Smith  as  constable, 
to  be  warranted  on  and  collected  by  him  u 
such  constable,  and  were  by  him  so  received. 
On  the  part  of  the  defendants  it  was  con- 
tended, that  as  the  official  character  of  the 
defendant  Smith  was  not  appended  to  his 
signature  and  did  not  form  a  part  thereof, 
the  receipts  aforesaid  were  not  within  the 
statute  of  the  8th  of  March  1826,*  declaring 
constables*  receipts  signed  in  their  offidil 
character  to  be  prima  facie  evidence  of  the 
collection  of  the  claims  after  six  monthi, 
and  that  it  was  not  competent  to  prove  by 
oral  evidence  that  the  receipts  were  executed 
by  him  in  his  character  of  constable.  Where- 
upon, on  the  motion  of  the  plaintiff,  the  cooit 
instnicted  the  jury  that  the  receipts  were 
admissible  evidence,  although  the  word  '^oos- 
stable"  was  not  added  to  the  name  of  tbe 
defendant  Smith  ;  that,  to  entitle  the  plain- 
tiff  to  the  benefit  of  the  receipts   as  prinu 

*SeBS.  Acts  of  1825-6,  cb.  10.  p.  21;  Suppl.  to  &  C  du 
Ul.  p.  901— Note  in  Original  Edition. 
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facie  evidence  nnder  the  said  act,  the  jury 
must  be  satisfied  that  thej  were  signed  by 
Smith  in  his  official  capacity ;  but  that  it 
was  competent  to  deduce  the  character  in 
which  the  defendant  Smith  signed  the 
receipts,  from  the  purport  of  the  receipts 
and  the  intrinsic  evidence  of  the  transaction, 
taken  together  with  the  whole  testimony. 
To  this-opinion  and  instruction  of  the  court, 
as  well  as  to  the  admission  of  the  receipts 
aforesaid  in  evidence,  the  defendants  ex- 
cepted. A  verdict  was  found  for  the  plain- 
tiff, and  judgment  rendered  thereupon. 
And  to  that  judgment  a  supersedeas  was 
awarded. 

231  *The  cause   was  submitted   without 
argument,    by   B.  H.    Smith   for  the 

plaintiffs  in  error,  and  by  Summers  for  the 
defendant  in  error. 

ALLEN,  J.  The  first  clause  of  the  act 
concerning  constables  and  their  securities, 
passed  March  the  8th  1826,  provides,  that  '*if 
any  constable  shall  receive  from  any  debtor 
the  amount  of  any  debt  or  claim,  which  may 
have  been  entrusted  to  or  placed  under  the 
control  of  such  constable  to  warrant  for,  and 
which  might  have  been  recovered  by  war- 
rant, every  such  constable  and  his  securities 
shall  be  liable  to  the  creditor  or  plaintiff  for 
the  amount  so  collected,  in  the  same  manner 
as  he  or  they  would  be  for  money  collected 
by  him  under  execution. "  This  clause  ascer- 
tains the  liability  of  the  officer  and  his  sure- 
ties. They  are  made  responsible  for  money 
collected  on  claims  placed  in  the  hands  of 
the  constable  to  collect  in  that  character, 
whether  the  money  was  received  under  exe- 
cution or  not.  The  law  is  silent  as  to  the 
evidence  whereby  the  facts  are  to  be  proved, 
npon  which  the  liability  of  the  officer  and 
his  sureties  depends.  They  may  be  proved 
as  well  by  oral  as  written  evidence.  If  a 
claim  of  the  kind  designated  is  placed  in  the 
officer's  hands  to  collect  as  officer,  though  no 
receipt  be  taken,  and  he  actually  receives 
the  money,  the  officer  and  his  sureties  are 
responsible. 

But  constables  are  frequently  entrusted 
with  the  collection  of  many  small  claims ; 
and  the  creditor  would  be  subjected  to 
much  inconvenience,  if  required  in  every 
case  to  produce  the  evidence  of  the  payment 
of  each  claim  to  the  officer.  To  obviate  this 
difficulty,  the  next  clause  of  the  act  provided, 
that  "  in  any  proceeding  against  a  constable 
for  failing  to  pay  money  thus  received,  his 
receipt  for  the  debt  or  claim,  signed  in  his 
official  character,  shall  be  admitted  by  the 
court  as  prima  facie  evidence  of  the  re- 
ceipt of  the  money ;  provided  six  months 
shall  have  elapsed  between  its  date  and 
the  commencement  of  the  proceeding." 

232  *The  suit  in  this  case  is  against  the 
constable  and  his  sureties.     This  last 

clause  of  the  act  speaks  of  a  proceeding 
against  the  constable  alone;  and  a  ques- 
tion might  arise  whether  the  receipt  de- 
scribed should  have  the  effect  of  prima 
facie  evidence  against  the  sureties.  The 
first  clause  makes  both  principal  and 
sureties   liable  for    money  received  by  the 


principal.  In  whatever  mode  that  fact  is 
established,  the  sureties  are  responsible. 
The  second  clause  was  merely  intended  to 
furnish  a  convenient  mode  of  proving  the 
fact.  As  the  constable  and  his  sureties  may 
be  joined  in  the  suit,  it  could  not  have  been 
the  intention  of  the  legislature,  that  proof 
which,  uncontradicted,  would  be  conclusive 
against  the  constable  to  establish  the  receipt 
of  the  money,  should  not  be  evidence  against 
the  sureties,  whose  liability  is  a  mere  conse- 
quence of  the  establishment  of  that  fact  as 
against  their  principal.  The  proceeding, 
too,  is  for  money  thus  collected ;  referring 
to  the  previous  clause  which  made  the  sure- 
ties liable  ;  and  thereby  shewing  that  a  pro- 
ceeding to  recover  from  them,  as  well  as  the 
constable,  money  for  which  they  had  been  so 
rendered  responsible,  was  the  proceeding 
contemplated. 

But  both  clauses  of  the  act  keep  in  view 
the  official  character  of  the  constable ;  with 
the  object,  no  doubt,  of  protecting  the  sure- 
ties from  liability  for  claims  collected  by  the 
constable,  not  officially,  but  as  the  mere 
agent  of  his  employer.  The  claims  must  be 
placed  in  his  hands  as  constable,  to  be  col- 
lected in  that  character  by  warrant,  and 
must  be  such  as  could  be  recovered  by  war- 
rant. And  the  receipt,  if  one  is  taken,  to  ac- 
quire the  dignity  of  prima  facie  evidence  of 
the  receipt  of  the  money,  must  be  signed  by 
him  in  bis  official  character.  Though  not 
so  signed,  it  would  be  admissible  evidence  to 
shew  the  delivery  of  the  claims,  but  would 
not  of  itself  be  prima  facie  evidence  of  the 

character  in  which  the  claims  were  re- 
233      ceived,  or     of    the  collection  *of    the 

money  by  the  constable  after  Fix 
months.  The  creditor  would  be  compelled  to 
adduce  other  evidence  of  these  facts.  To 
guard  the  sureties  against  fraud  or  collusion, 
the  receipt  should  shew  on  its  face  that  it  was 
executed  at  the  time  by  the  constable  in  his 
official  character ;  and  therefore,  to  entitle 
it  to  be  received  as  prima  facie  evidence  of 
the  receipt  of  the  money,  the  law  requires  it 
to  be  signed  by  the  officer  in  his  official 
character. 

In  the  case  under  consideration,  there  is 
nothing  on  the  face  of  the  receipts  to  shew 
that  they  were  signed  by  the  constable  in 
that  character.  The  plaintiff  proved  by  wit- 
nesses, that  the  claims  were  placed  in  the 
hands  of  the  constable  to  warrant  for,  and 
were  received  by  him  in  the  character  of  con- 
stable. Upon  this  evidence,  the  court  prop- 
erly instructed  the  jury  that  the  receipts 
were  admissible,  and  that,  to  entitle  the 
plaintiff  to  the  benefit  of  them  as  prima  facie 
evidence  under  the  act  aforesaid,  the  jury 
must  be  satisfied  that  they  were  signed  by 
the  constable  in  his  official  character.  The 
court  however  added,  that  it  was  competent 
to  deduce  the  character  in  which  he  signed 
the  receipts,  from  the  purport  of  the  receipts 
and  the  intrinsic  evidence  of  the  transaction, 
taken  together  with  the  whole  testimony. 
The  receipts,  on  their  face,  purport  me^-ely  to 
be  receipts  from  one  man  to  another  for  cer- 
tain debts  to  be  collected.  They  do  not  pur- 
port to  be  executed  by  the  party  as  constable. 
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The  fact  that  he  was  constable  being  proved 
by  other  evidence,  we  may  conjecture  that  he 
received  these  claims  in  that  character.  But 
in  the  absence  of  such  proof  of  his  official 
character,  the  receipts  themselves  furnish  no 
intrinsic  evidence  of  the  character  in  which 
they  were  signed.  The  instruction  therefore, 
though  somewhat  obscuref,  can  mean  only 
that  the  character  in  which  he  signed  need 
not  appear  on  the  face  of  the  receipts,  but 
may  be  established  by  proof  aliunde. 
234  This  would  be  substituting  *the  recol- 
lection of  witnesses  for  the  official  sign- 
ing required  by  the  statute.  _  In  this,  I  think, 
the  court  erred.  The  character  in  which  the 
receipts  were  signed  should  appear  in  some 
way  on  the  face  of  the  paper  itself,  and  the 
defect  could  not  be  supplied  by  oral  testi- 
mony, 80  as  to  make  the  receipts  prima  facie 
evidence  under  the  law. 

I  think  the  judgment  should  be  reversed, 
the  verdict  set  aside,  and  the  cause  remanded 
for  a  new  trial  of  the  issue,  upon  which  such 
instruction  is  not  to  be  repeated. 

BAIrDWIN,  J.,  concurred. 

STANARD,  J.,  said,  he  deemed  it  unnec- 
essary to  express  an  opinion  upon  the 
question  whether  the  receipts  of  the  con- 
stable for  the  debts,  signed  in  his  official 
character,  is,  under  the  act  of  March  8, 1826, 
prima  facie  evidence  as  well  against  the  sure- 
ties as  against  the  constable,  of  the  receipt 
of  the  money.  He  concurred  in  the  judg- 
ment of  this  court. 

Judgment  of  circuit  court  reversed  with 
costs,  verdict  set  aside,  and  cause  remanded 
for  a  new  trial,  on  which  the  instruction 
given  at  the  former  trial  is  not  to  be  repeated. 
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*Pauley  v.  Chapman. 

Aurast,  1848,  Lewisburfir. 
(Absent  CabbIjL,  P..  and  Bbooks,  J.) 


Forcible  Bntry— Force  Nooe«MU*y.*— Case  in  whlcli,  on 
a  complaint  by  a  party  tinder  the  statute  in  1  R. 
C.  of  1810.  cb.  116,  p.  465,  that  another  had  forcibly 
turned  him  out  of  possession  oi  a  tenement,  the 
jury  returned  a  special  verdict  flnding'tlie  facts, 
and  upon  those  facts  the  court  considered  that 
the  entry  was  not  "with  strong*  hand  or  with  mul- 
titude of  people,*'  and  rendered  Judgment  that 
the  complaint  be  dismissed. 

On  the  4th  of  May  1839,  Edward  Chapman 
exhibited  a  complaint  before  a  justice  of 
the  peace  of  the  county  of  I^ogan,  against 
Henry  Pauley,  for  forcibly  turning  him 
out  of  possession  of  a  tenement  in  that 
county.  The  complaint  was  made,  and  a 
warrant  issued  by  the  justice,  in  the  form 
prescribed  by  the  act  in  1  R.  C.  of  1819,  ch. 
115,  {  4,  5,  6,  p.  455,  6.  Two  justices  of  the 
county  attended  at  the  courthouse  on  the 
day  specified  in  the  warrant,  and  consti- 
tuted a  court  for  the  trial  of  the  complaint. 
The    case    was,    however,   adjourned   until 

♦See  monographic  twU  on  "Unlawful  Detainer" 
appended  to  Dobson  v.  Culpepper,  23  Qratt  352. 


the  21st  of  August  1839,    when    a  jury  was 
impanelled,  and  after   being  duly  charged, 
returned  a    special    verdict,    which   found. 
That    on    the   20th   of  November  1837,  the 
plaintiff   received   a   deed  of  that  date,  ex- 
ecuted    by  John   Joseph  Besnoist,  by  John 
Laidley  as  his  attorney  in  fact,  to  the  said 
plaintiff,    embracing    the    land   in  contnn 
versy;  which  deed    was    acknowledged  bj 
the  said  attorney   in    the   office  of  Logan 
county  court  on  the  2l8t  of  November  1837, 
and    admitted    to    record.      That    the  satd 
plaintiff    had    three    improvements   on  the 
lands  embraced  in  the  said  deed,  at  the  time 
the  defendant  entered   as   hereinafter  men- 
tioned.    That    in    January   18^  the 
236      defendant,  with  two  hired  hands,  *en- 
tered  upon  part  of  the  land  embraced 
in  the  said  deed,    about   a    mile   and  three 
quarters  from  one  of  the  said  improvements 
of  the  plaintiff,  and  about  three  quarters  of 
a  mile  from  the  nearest  improvement.    That 
the  land  on   which   the  defendant  entered 
was  in    native    forest,    and   totally   unim- 
proved ;  and    at    the    time   of  the  entry  of 
said  defendant,    no    person    was   upon  anj 
portion  of  the  land  embraced   in  said  deed, 
except  the  tenant  of  the   plaintiff,  with  hit 
family ;  which  tenant  occupied  the  improve- 
ment most  remote  from  the    place  of  entry 
of  the  defendant,  and  had  occupied  it  fat 
two  years  or  more  previous  thereto.    That 
the  defendant  and  his  hands  cut  down  tim- 
ber growing  upon   the  land  in  controversj, 
at  the  place  where  he  the  defendant  entered 
as   aforesaid ;  built    thereon   a  small  cabin 
and  covered  the  same   with  clapboards,  pnt 
a  floor  in  the  house,  and   a  door,    fastened 
up  said  door,'  and  then    left   the   premises, 
which  have  continued   uninhabited   l>y  the 
defendant  or  any  other  person.     That  while 
the  defendant  was  building  the  house  afore- 
said,   neither    the    plaintiff  nor   any  other 
person  was  present,  except  the  hands  afore- 
said; and  that  no  other  violence   or  force 
was  committed  by  the  defendant,    than  tbe 
cutting  the  timber,  building  the  house,  and 
fastening   up    the    door    aforesaid.     That 
about  a  month  before  the  entry  aforesaid bj 
the  defendant,  the  said  defendant    went  to 
the  residence  of  the   plaintiff,  some   three 
or  four  miles  from  the  land  in  controversy, 
and  proposed  to    purchase   a  portion  of  the 
land  comprised    in    said    deed,    which  lay 
below  the  land  in  controversy.     That  the 
plaintiff  refused  to  sell  the  land  which  tbe 
defendant  wished  to  purchase,  but  proposed 
selling  him  land  lying  above  that  he  wished 
to  purchase :  when  the  defendant  and  plain- 
tiff started  to  see  the  same. 

If  upon  these  facts  the  law  should  be  for 
the  plaintiff,  then  the  jury  found  ja  verdict 
in  the  form  prescribed  for  a  verdict  for  the 
plaintiff  on  a  complaint  of  forcible 
237  ^entry ;  and  if  the  law  should  be  for 
the  defendant,  then  the  jury  founds 
verdict  in  the  form  prescribed  for  a  verdict 
for  the  defendant  on  such  complaint. 

The  county  court,  being  of  opinion  that 
the  law  was  for  the  defendant,  rendered 
judgment  against  the  plaintiff,  and  that 
the  defendant  recover  of  him  his  costs. 
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The  circuit  court  awarded  a  supersedeas, 
on  the  petition  of  the  plaintiff  Chapman ; 
and  on  the  11th  of  May  1840,  reversed  the 
judgment  of  the  county  court  with  costs, 
and  entered  judgment  that  the  plaintiff  re- 
cover against  the  defendant  his  possession 
of  the  said  tenement,  and  also  his  costs  in 
the  county  court. 

To  t^e  judgment  of  the  circuit  court,  a 
supersedeas  was  awarded  on  the  petition  of 
the  defendant  Pauley. 

B.  H.  Smith  for  the  plaintiff  in  error. 
This  complaint  is  founded  upon  that  part 
of  the  statute  which  forbids  an  entry  ''with 
strong  hand  or  with  multitude  of  people," 
and  gives  a  remedy  to  the  party  turned  out 
of  possession  ''by  such  forcible  entry;*'  1 
R.  C.  of  1819,  ch.  115,  8  2,  p.  455.  To  sustain 
a  complaint  for  forcible  entry,  the  force 
mnst  be  actual,  not  constructive ;  otherwise 
the  remedy  given  for  an  unlawful  entry 
would  be  unnecessary.  In  every  case  of 
unlawful  entry,  force  is  implied.  But  there 
is  an  obvious  distinction  made  by  the  stat- 
ute between  cases  of  actual  and  cases  of 
constructive  violence.  In  the  latter,  the 
defendant  may  shew  a  right  of  entry  at  the 
trial;  but  in  cases  of  forcible  entry,  he  is 
precluded  from  so  doing.  If  a  complaint 
tor  forcible  entry  can  be  sustained  in  a  case 
in  which  there  has  been  no  actual  force, 
the  defendant  ought  to  be  permitted  to  shew 
a  right  of  entry  as  a  justification :  otherwise, 
in  all  cases  of  peaceable  entry,  the  plain- 
tiffs will  proceed  as  for  a  forcible  entry, 
and  thus  jnreclude  the  defendants  from 
shewing  a  right  of  entry ;  contrary  to  the 
intention  of  the  statute.     Rex  v.  Bathurst, 

Sayer  225,  Rex'v.  Storr,  3  Burr.  1698, 
238     and  *The  King  v.  Wilson  &  others,  8 

T.  R.  357,  are  authorities  pertinent 
to  the  present  case.  See  also  1  Hawkins 
500,  501,  2. 

The  attorney  general  for  defendant  in 
error.  Here  the  plaintiff  was  in  actual 
possession  of  the  land,  he  having  three 
improvements  on  it,  one  of  which  at  least 
was  in  possession  of  his  tenant.  The  de- 
fendant entered  in  violation  of  the  plain- 
tiff's rights  and  without  colour  of  title. 
This  entry  and  ouster  of  the  actual  posses- 
sion of  the  land,  with  the  intention  to  hold 
the  same  against  the  will  of  the  plaintiff, 
was  a  forcible  entry,  although  without 
actual  force  at  the  time  of  the  entry.  Coke 
Utt.  257  a,  257  b,  3  Tho.  Co.  Lit.  80,  81, 
545.  The  entry  was  also  forcible,  because 
with  multitude  of  people.  The  expression 
in  the  act  is  "with  strong  hand  or  with 
multitude  of  people;"  either  constitutes  a 
forcible  entry.  Three  persons  are  sufficient 
to  constitute  a  riot  at  common  law,  and  the 
same  number  is  sufficient  to  constitute  a 
multitude  under  this  act.  The  force  need 
not  be  applied  to  persons;  it  is  sufficient  if 
applied  to  property.  3  Bac.  Abr.  p.  716  of 
Lond.  edi.  of  1832,  Forcible  Entry,  B.  A 
forcible  entry  into  a  house  in  the  absence 
of  all  persons,  is  a  forcible  entry  under  the 
statute,  2  Rolle  2.  And  a  disseisin  accom- 
panied with  robbery  of  goods   is  a  forcible 


entry.  2  Inst.  235.  See  also  1  Hawkins 
(edi.  by  Curwood)  p.  510  et  seq.  Hawkins 
takes  a  distinction  between  acts  of  violence 
and  circumstances  of  terror.  Acts  of  vio- 
lence to  property,  though  unaccompanied 
with  terror  to  the  person,  make  the  entry 
forcible.  Rex  v.  Jopson  &c.,  Sayer  27,  1 
Wils.  325.  In  the  present  case,  the  acts  of 
cutting  timber  and  building  a  housis  were 
acts  of  violence  and  force.  The  cases  of 
Rex  V.  Bathurst,  Sayer  225,  Rex  v.  Storr, 
3  Burr.  1698,  and  The  King  v.  Wilson  & 
others,  8  T.  R.  357,  being  prosecutions  on 
behalf  of  the  crown,  it  was  necessary 
239  that  *there  should  be  an  offence 
against  the  public,  as  well  as  against 
the  private  right  of  the  person  injured. 
But  our  statute  gives  only  a  civil  remedy. 
A  breach  of  the  public  peace  is  not  an  in- 
gredient in  a  case  under  it;  and  a  less  de- 
gree of  force  therefore  seems  to  be  sufficient. 
Where  the  dispossession  is  such,  that  there 
may  be  implied  from  the  act  a  determina- 
tion to  effect  it  by  force  if  necessary,  or  to 
resist  by  force  a  restoration  of  the  posses- 
sion, it  should  be  held,  under  our  statute, 
that  there  is  a  forcible  entry. 

Smith  in  reply.     The   authorities    before 
cited  establish  these  propositions:  1.  That 
an  entry  without  actual   violence  is  not  an 
entry    with    strong    hand    or  multitude  of 
people,  where  threats  or  weapons  or  num- 
bers  are   not   resorted    to,    to  overawe  the 
tenant   in   possession,   and  drive  him  from 
the    premises.     2.  That    independently    of 
the  statute,  where  an  entry  was  made  with 
force,  and  the  tenant  forcibly  turned  out  of 
an  actual   possession,  an  indictment  lay  at 
common  law.     3.  That  where  trespass   was 
committed   on  the  premises  of  another,  but 
without  actual  force   against   the  person  of 
the  possessor,  and  damage  was  done  to  the 
freehold  by  digging  it  up  or  cutting  trees, 
or  other  injuries  of  like   kind,    an    indict- 
ment   would    not   lie   at    common  law.     It 
matters  not  whether,  in  the  cases  cited,  the 
prosecutions  were  at  common   law  or  under 
the  statute:  whether  the  one  or    the  other, 
they  shew  what  is   an    entry   with    strong 
hand  or  multitude  of  people,   and  that  such 
entry  is  not  sustained  by  constructive  force, 
but    by    actual    violence,    or    by    threats, 
weapons,  putting  in  fear,  or  overawing  by 
numbers.     It  is  not  enough   that   there    be 
injury  to  personal   property,  or  destruction 
of    the    soil,    or    the    trees   growing  on  it. 
The  threats,  violence  and  overawing  must 
be  to  the  party  removed   from    the  posses- 
sion.    Our  legislature  well   knew    that   an 
indictment  did  not  lie  at  common  law 
240      for  unlawfully   entering  *on  the  land 
of   another,    and    cutting    and    even 
carrying  away  timber,    when    they    passed 
the  act  of  the  14th  of  February  1823  for  the 
punishment    of    such  and  other  trespasses, 
and  made  them  misdemeanours.     Sess.  Acts 
of  1822-3,  ch.  34,  p.  36;  Supp.  to  Rev.  Code, 
p.  280. 

Here,  Chapman  had  at  most  but  a  coa- 
structive  possession  of  all  beyond  his  enclos- 
ures. To  say  that  he  has  been  violently 
turned  out  of  such  a   possession,    at  a  time 
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when  he  and  his  tenants,  and  all  claiming 
connexion  with-  him  by  title  or  kindred, 
were  miles  distant  and  wholly  ignorant  of 
the  entry,  is  a  strange  idea. 

PER  CURIAM.  The  judgment  of  the 
circuit  court  is  reversed  with  costs,  and 
that  of  the  county  court  affirmed. 


241  *Pitzer  v.  Williams. 

Auffust,  184S,  Lewisbur?. 

(Absent  Cabell,  P.,  and  Bbookjb,  J.) 

MlIU— Ad  Quod  Damnum— Application  for— Ownership 
of  Applicant— Notice*— To  Whom  Olven— Proprie- 
tor.—A  person  owning:  real  estate  died  intestate, 
learin^r  a  widow  and  children;  and  dower  not 
belnff  assl^rned  to  the  widow,  she  continned  in  the 
mansion  house  and  the  plantation  thereto  belontr- 
inff.  Under  the  act  in  2  R.  C.  of  1819,  oh.  235,  i  1,  p. 
225,  notice  was  ffiven  to  the  widow  as  the  proprietor 
of  the  land,  by  a  person  desiring  to  build  a  ma- 
chine useful  to  the  public,  and  to  abut  his  dam 
asralnst  the  said  land,  that  application  would  be 
made  for  a  writ  of  ad  quod  damnum:  and  the 
writ  was  accordinsrly  awarded,  and  an  inquisition 
returned.  After  which,  one  of  the  heirs,  who  re- 
sided on  the  -plantation  with  his  mother,  beinff 
made  a  defendant  on  his  motion,  moved  the  court 
to  dismiss  the  case,  upon  the  srround  that  notice 
of  the  application  oufirht  to  have  been  sriven  to  him 
as  one  of  the  proprietors ;  but  his  motion  was  over- 
ruled. He  then  offered  to  introduce  evidence  to 
prove  that  the  applicant  did  not  own  the  land  on 
which  he  proposed  to  erect  his  machine:  but  it 
beinsT  proved  that  the  applicant  was  in  possession 
of  the  land,  clafmiuir  title  to  it,  and  had  built  a 
house  thereon,  the  court  refused  to  permit  the 

^Condemnation      Proceedings— Notice— Construction 

of  Statute.— The  "tenant  of  the  freehold"  to  whom 
notice  must  be  triven  in  beginning  proceedingrs 
under  the  statute  for  the  condemnation  of  lands  for 
public  purposes,  means  the  *'tenant  in  possession 
appearing^  as  the  visible  owner."  For  this  propo- 
sition the  principal  case  is  cited  and  approved  in 
Board  of  Supervisors  v.  Gorrell,  20Oratt  511;  Hope 
V.  N.  &  W.  R.  Ck).,  79  Va.  288:  Keystone  Bridge  CJo.  v. 
Summers,  IS  W.  Va.  488.  The  principal  case  is  also 
cited  in  this  connection  in  Carpenter  v.  Garrett,  75 
Va.  134.  The  principal  case  is  cited  in  Bridge  Co.  v. 
Comstock.  36  W.  Va.  276, 16  S.  E.  Rep.  73.  See  Cole- 
man V.  Moody,  4  H.  &  M.  1.  See  monographic  noU 
on  "Eminent  Domain"  appended  to  James  River 
&  Kan.  Co.  V.  Thompson  &  Teays,  8  Gratt.  270, 
and  monographic  note  on  "Mills  and  MlUdams"  ap- 
pended to  Calhoun  v.  Palmer,  8  Gratt  88. 

Same— Same— Proprietor.— It  was  held  In  Pltzer  v. 
Williams,  2  Sob,  241,  that  a  widow  to  whom  dower 
had  not  been  assigned,  and  who  continued  in  the 
possession  of  the  mansion  house  and  plantation 
thereto  belonging,  must  be  considered  as  proprietor 
of  the  land  In  the  meaning  of  the  statute  respect- 
ing writs  of  ad  quod  damnum;  and  a  motion  by  the 
heir,  who  resided  on  the  land  with  his  mother,  to 
dismiss  the  proceedings  because  notice  was  not 
served  on  him  as  one  of  the  proprietors  of  the  land, 
was  overruled. 

Same— Statutory  Requirement  That  Pee  Shall  Be 
Talcen.— The  principal  case  is  cited  In  Roanoke  City 
V.  Berkowitz,  80  Va.  022. 


evidence  so  offered  to  be  introduced.  Hbld.  there 
is  no  error  in  these  proceedings.  For  Itwassnf* 
flclent  that  the  person  making  the  application 
was  in  the  actual  possession  and  occupation*  of 
the  land  on  which  the  machine  was  to  be  bnilt; 
and  that  the  person  to  whom  the  notice  was  given 
was  the  tenant  in  possession  and  appeared  as  the 
visible  owner. 

At  a  court  held  for  Alleghany  connt^  on 
the  21at  of  October  1839,  Eliaha  B.  WilUama 
produced  a  notice  in  theae  words:  '*Mn. 
Jane  Pitzer.  Being  the  owner  of  a  lot  of 
land  on  one  aide  of  Jackson's  river,  the 
bed  whereof  belongs  to  the  commonwealth, 
and  being  desirous  to  erect  a  carding  ma- 
chine upon  the  said  lot,  and  to  erect  a  dam 
across  the  said  stream  for  worlcing  the 
same,  and  to  abut  such  dam  against 
242  your  lands  upon  *the  opposite  side  of 
said  stream,  you  will  please  talK 
notice,  that  on  the  21st  day  of  October  1839, 
I  shall  make  application  to  the  county 
court  of  Alleghany,  then  to  be  holden  at 
the  courthouse  thereof,  for  a  writ  of  ad 
quod  damnum,  to  ascertain  what  damages 
you  will  sustain  by  reason  of  the  premises, 
and  such  other  matters  as  are  directed  bj 
the  act  of  assembly  in  such  case  made  and 
provided ;  and  shall  thereupon  move  snob 
proceedings  as  the  law  directs,  in  order  to 
obtain  the  leave  of  said  court  to  erect  snob 
machine  and  to  build  said  dam.  Yours  Ac 
Elisha    B.  Williams.     September  29,  1839." 

It  was  proved  that  a  copy  of  this  notice 
was  delivered  to  the  said  Jane  Pitzer  on  the 
Sth  of  October  1839:  whereupon  the  case 
was  docketed  and  continned. 

On  the  21st  of  January  1840,  the  defend- 
ant moved  to  quash  the  notice  for  error  ap- 
parent on  the  face  thereof;  which  motion 
was  overruled ;  and  leave  was  then  given 
the  plaintiff  to  file  his  petition,  which  be 
accordingly  filed  in  these  words: 

*^To  the  worshipful  the  county  court  of 
Alleghany.  The  petition  of  Klisha  B.  Wil- 
liams respectfully  represents,  that  yonr  peti- 
tioner is  the  owner  of  a  lot  of  land  lyin; 
on  Jackson's  river  at  the  town  of  Coving- 
ton in  said  county,  on  which  he  has  erected 
a  carding  machine,  which  has  heretofore 
been  in  operation  to  some  extent,  and  has 
proved  greatly  beneficial  to  the  public. 
Your  petitioner  finds  it  necessary,  in  order 
to  the  successful  operation  of  said  machine, 
to  erect  a  dam  across  the  river,  and  to  abnt 
the  same  against  the  lands  of  mrs.  Jane 
Pitzer,  opposite  to  his  aforesaid  lot.  He 
believes  that  a  dam  one  foot  high  would  be 
sufficient  to  answer  his  purpose,  and  that 
such  a  dam  could  do  no  material  damage, 
either  to  the  lands  of  mrs.  Pitzer,  or  to  any 
of  the  proprietors  of  the  lands  above  or  be- 
low, and  that  it  could  not  prove  a  public 
annoyance   in   any   way.     Your   petitioner 

has  obtained  the  consent  of  the 
243      ^president  and  directors  of  the  James 

river  and  Kanawha  company  accord- 
ing to  law,  and  prays  that  your  worships 
will  award  him  a  writ  of  ad  quod  damnnm, 
and  that  such  other  proceedings  may  be 
had  in  the  premises  as  the  law  requires,  to 
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authorise  him  to  erect  a  dam  of  the  forego- 
ing^ description. 

Elisha  B.  WiUiama." 

A  writ  of  ad  quod  damnum  was  accord- 
ingly awarded  and  issued,  and  an  inquest 
returned,  which  set  forth  that  the  free- 
holders viewed  the  lands  proposed  for  an 
abntment,  and  located  and  circumscribed 
by  metes  and  bounds  one  acre  thereof,  and 
appraised  the  same  at  one  dollar;  and  that 
they  examined  the  lands  above  and  below, 
both  of  the  said  Jane  Pitzer  and  others, 
and  belie'^ed  the  erection  of  said  dam  to 
the  height  of  one  foot,  where  it  was  pro- 
posed to  be  erected,  would  do  the  proprietors 
of  such  lands  no  damage,  by  overflowing 
or  in  any  other  manner.  They  also  re- 
sponded to  the  other  enquiries  directed  by 
the  statute,  in  the  following  terms:  '*The 
mansion  house  of  no  proprietor,  nor  the 
offices,  curtilage,  gardens  nor  orchards  will 
be  overflowed ;  the  flsh  of  passage  will  not 
be  obstructed ;  ordinary  navigation  will  be 
somewhat  obstructed,  which  may  be  pre- 
vented by  leaving  an  opening  of  eight  feet 
in  said  dam,  which  may  be  closed  by  a 
plank  or  piece  of  timber,  only  at  such  times 
as  it  may  be  needed  for  navigation ;  and 
we  are  of  the  opinion  that  the  health  of  the 
neighbours  will  not  be  annoyed  by  the 
stagnation  of  the  water." 

A  summons  was  awarde'd  against  Jane 
Pitzer,  to  appear  and  shew  cause  why  leave 
should  not  be  given  to  build  the  dam ;  which 
summons  was  returned  executed. 

In  this  state  of  the  cause,  it  was  removed 
by  certiorari  to  the   circuit   superior  court. 

On  the  23d  of  April  1841,  Robert  Pitzer 
applied  to  be  made  a  defendant  in  the 
244  cause;  and  it  appearing  to  *the  court 
that  he  was  one  of  the  heirs  of  Ber- 
nard Pitzer  deceased,  and  was  living  with 
the  defendant  on  the  land  upon  which  the 
plaintiff  proposed  to  abut  the  dam,  he  was 
admitted  a  defendant;  but  the  order  pro- 
vided that  the  trial  of  the  cause  was  not  to 
be  delayed  thereby. 

On  the  24tb  of  the  same  month,  the  court, 
on  consideration  of  the  inquisition  and  the 
evidence  adduced,  and  all  the  circumstances, 
ordered  that  the  said  Elisha  B.  Williams 
have  leave  to  build  the  said  dam,  leaving 
such  a  sluice  as  was  mentioned  in  the  in- 
quest of  the  jury,  and  providing  for  the 
passage  of  flsh ;  and  that  he  become  seized 
in  fee  of  the  acre  of  land  mentioned  in  the 
inquisition,  upon  his  paying  the  valuation 
thereof  and  the  damages  found  by  the  jury, 
to  the  several  parties  entitled  thereto. 

Several  bills  of  exceptions  were  flled. 
The  first  set  forth,  that  before  the  trial  of 
the  cause,  the  defendant  Robert  Pitzer 
proved  by  testimony,  that  Bernard  Pitzer, 
the  father  of  the  said  Robert,  was  in  his 
lifetime  seized  of  the  said  land,  and  that 
he  the  said  Bernard  Pitzer  died  intestate, 
leaving  a  widow,  Jane  Pitzer,  and  the  said 
Robert  and  others  his  children  and  heirs: 
that  the  widow  Jane  Pitzer,  defendant  in 
this  proceeding,  continued  to  occupy  the 
mansion  house   and   plantation    belonging 


thereto,  of  which  the  acre  of  land  con- 
demned in  this  case  is  a  oart,  from  the 
death  of  her  husband  until  the  commence- 
ment of  this  proceeding,  and  still  continues 
to  do  so :  that  the  said  Robert  Pitzer,  dur- 
ing his  minority  and  after  he  arrived  at  the 
ag'e  of  21  years,  up  to  the  institution  of  this 
application,  resided  at  the  same  place  with 
his  said  mother  Jane  Pitzer,  and  is  still 
living  there  by  her  permission  and  consent : 
and  that  the  said  Jane  Pitzer  had  never 
had  dower  assigned  her  in  the  lands  of 
which  her  husband  died  seized.  Upon  these 
facts,  the  defendant  Robert  Pitzer  contended 
that  he  was  one  of   the  proprietors  of 

245  the  land  aforesaid,  *and  that  he  ought 
to  have  had  notice  of  the  application, 

and  also  of  the  other  proceedings  in  the 
case;  and  he  moved  the  court  to  dismiss 
the  case,  because  he  was  not  made  a  party 
at  the  proper  time,  and  had  not  had  notice 
of  the  application.  But  the  court,  being  of 
opinion  that  the  said  Jane  Pitzer,  the 
widow  of  the  said  Bernard  Pitzer,  not  hav- 
ing had  dower  assigned  her,  was  entitled 
to  the  possession  of  the  said  mansion  bouse 
plantation,  and  was  the  tenant  of  the  said 
land  until  such  dower  was  so  assigned,  (she 
having  actually  held  it  since  the  death  of 
her  husband,  and  the  said  Robert  only  liv- 
ing on  it  by  her  consent  and  approbation) 
refused  to  dismiss  the  case  for  the  cause 
aforesaid. 

A  second  bill  of  exceptions  stated,  that 
on  the  trial  of  the  caus^,  the  defendant 
offered  to  introduce  verbal  evidence  tending 
to  prove  that  the  lot  of  ground  upon  which 
the  plaintiff  has  erected  his  carding  ma- 
chine had  been  dedicated  by  dr.  James 
Merry  to  the  public.  But  it  being  proved 
that  the  plaintiff  had  possession  of  the  said 
lot  of  land,  and  had  built  a  house  thereon, 
the  court  refused  to  hear  the  said  evidence. 

A  third  bill  of  exceptions  stated,  that  the 
defendant  offered  a  record  of  a  chancery  suit 
decided  in  the  circuit  court  of  Alleghany  on 
the  22d  of  September  1835,  in  the  name  of 
Hugh  Lynch  and  others  against  Robert 
Skeen  and  others,*  as  evidence  tending  to 
prove  that  dr.  James  Merry  had  dedicated 
the  strip  of  land  upon  which  the  plaintiff 
has  erected  the  said  ca'rding  machine  house, 
to  the  public,  as  an  easement,  common  way, 
&c.  But  it  being  proved  that  the  plaintiff 
Williams  is  in  possession  of  said  land, 
claiming  title,  and  has  built  a  house 
thereon,  the  court  refused  to  permit  the 
said  record  to  be  introduced. 

246  *Other  bills  of  exceptions  set  forth, 
that  the  plaintiff  gave  in  evidence  an 

act  of  the  general  assembly  of  Virginia 
passed  on  the  30th  day  of  March  1837,  enti- 
tled **  an  act  to  authorize  Klisha  B.  Williams 
to  erect  a  wool-carding  machine  on  Jack- 
son's river  near  the  town  of  Covington  in 
the  county  of  Alleghany,"  (Sess.  Acts  of 
1836-7,  p.  250,  ch.  302,)  and  also  offered  an 
extract  from  the  record  of  the  proceedings 

*Note  by  the  reporter.  The  suit  here  mentioned 
is  the  same,  no  doubt,  that  Is  reported  under  the 
name  of  Skeen  &c*  v.  Lynch  &c.  in  Rob.  188. 
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of  the  James  river  and  Kanawha  company, 
in  the  words  following  to  wit:  **Ata  stated 
monthly  meeting  of  the  president  and  di- 
rectors of  the  James  river  and  Kanawha 
company,  held  in  the  city  of  Richmond  on 
Saturday  the  13th  of  April  1839:  Resolved 
that  the  consent  of  the  company  be  granted 
to  Blisha  B.  Williams  to  erect  a  dam  across 
Jackson's  river  at  the  town  of  Covington, 
of  the  dimensions  and  on  the  conditions 
stated  in  the  application  of  William  G.  Hoi- 
loway  under  date  of  the  9th  of  April  1839 ; 
provided  said  dam  shall  not  be  over  one  foot 
in  height,  and  shall  in  no  wise  impair  the 
navigation  of  the  river ;  and  provided  also 
that  no  right  or  privilege  granted  by  or 
claimed  under  this  resolution  shall  continue 
after  the  company  shall  have  commenced 
the  construction  of  the  improvement  at 
Covington.  Extract  from  the  records.  W. 
B.  Chitenden  secretary."  The  defendants 
objected  to  the  introduction  of  this  extract, 
upon  the  ground,  first,  that  it  is  not  legal 
evidence ;  and  secondly,  because  the  letter 
of  William  G.  Holloway  therein  referred  to 
was  not  produced,  to  shew  upon  what  con- 
ditions the  consent  of  the  James  river  and 
Kanawha  company  to  the  erection  of  a  dam 
across  Jackson's  river  was  given.  But  the 
court  overruled  the  objection,  and  permitted 
the  said  extract  to  be  read. 

The  other  facts  proved  were  also  stated 
in  the  last  bill  of  exceptions ;  but  it  is  un- 
necessary to  set  them  forth. 

On  the  petition  of  Robert  Pitzer,  a  super- 
sedeas was  awarded. 

247  ^Kskridge  for  plaintiff  in  error. 
The  fee  simple  owner  of  the  land 
sought  to  be  condemned  ought  to  have  had 
notice  of  the  application.  The  first  section 
of  the  act  directs  notice  to  be  given  to  the 
proprietor.  2  R.  C.  225,  ch.  235.  That  the 
term  proprietor,  as  here  used  by  the  legis- 
lature, is  synonymous  with  owner,  is  evi- 
dent from  the  4th  section,  which  provides 
for  the  case  of  an  application  to  abut  a 
dam  upon  a  rock  or  island,  and  directs  that 
the  owner  of  such  rock  or  island  shall  have 
like  notice  of  the  application  for  such  writ, 
and  of  the  execution  thereof,  as  is  required 
to  be  given  to  the  owner  of  land  on  the 
opposite  side  of  a  stream.  Id.  p.  226.  The 
owner  or  proprietor  of  land  is  he  who  has 
the  absolute  dominion  and  property  in  the 
land.  Neither  of  these  terms  is  ever  used 
to  convey  the  same  meaning  as  tenant  in 
possession.  Again,  the  6th  section  declares, 
that  if  the  party  applying  obtain  leave  to 
build  the  said  mill,  machine  or  engine,  and 
erect  the  said  dam,  he  shall,  upon  paying 
to  the  several  parties  entitled  the  value  of 
the  acre  located  and  the  damages,  become 
seized  in  fee  simple  of  the  said  acre  of  land. 
The  proceeding  then  is  one  by  which  the 
applicant  seeks  to  acquire,  and  by  the 
judgment  of  the  court  does  acquire,  the  fee 
simple  property  in  the  acre  of  land  con- 
demned ;  and  being  of  this  character,  the 
legislature  must  have  designed  that  the  fee 
simple  owner  of  the  acre  should  have  notice 
of  the  proceeding.  The  court  is  bound  so 
to  construe  the  law  as  not  to  encroach  upon 


any  of  the  established  rights  of  the  citizen. 
It  would  be  against  common  right  and  the 
principles  of  magna  charta^  to  take  away 
the  property  of  the  fee  simple  owner  with- 
out giving  him  notice  to  appear  and  de- 
fend. Were  the  legislature  to  pass  a  law 
authorizing  the  property  of  one  man  to  be 
taken  from  him  and  given  to  another,  with- 
out compensation,  and  without  notice  to 
him  of  the  proceeding,  the  court  would  be 
bound  not  to  carry  it  into  effect.    The 

248  supreme  court  of  South  'Carolina,  in 
the  case  of   Bowman    and    others  v. 

Middleton,  1  Bay  252,  set  aside,  as  against 
common  right  and  the  principles  of  magna 
charta,  an  act  of  assembly  which  took  awaj 
the  freehold  of  one  man  and  vested  it  in 
another,  without  any  compensation,  or 
previous  attempt  to  determine  the  right. 

If,  according  to  a  just  and  reasonable 
construction  of  the  act,  notice  of  the  appli- 
cation is  to  be  given  to  the  fee  simple 
owner  of  the  land,  the  court  ought  to  ha?e 
dismissed  the  case  for  the  failure  to  give 
such  notice.  F^or  the  proceedings  ought  to 
conform  strictly  to  the  act  of  assembly. 
All  laws  which  interfere  with  private 
rights,  and  authorize  proceedings  unknown 
to  the  common  law,  ought  to  be  strictly 
complied  with.  The  necessity  of  notice 
has  been  adjudged  by  this  court  in  the  case 
of  Bernard  v.  Brewer,  2  Wash.  76. 

The  other  points  presented  by  the  bills 
of  exceptions,  he.  submitted  without  com- 
ment. 

Hudson  and  Peyton  for  the  defendant  ia 
error.  Under  the  first  part  of  the  first  sec- 
tion, authorizing  a  person  owning  lands  on 
a  watercourse  to  apply  for  leave  to  build  a 
mill,  it  has  been  adjudged  to  be  sufficient 
that  a  party  is  in  possession  as  visible 
owner.  Wood  v.  Boughan,  1  Call  329.  In  a 
summary  proceeding  of  this  kind,  the  court 
cannot  go  into  the  question  of  title,  or  make 
any  enquiry  as  to  any  future  or  expectant 
interests  which  persons  may  have  in  the 
land.  The  law,  therefore,  only  requires 
that  notice  should  be  given  to  one  in  pos- 
session. Notice  even  to  an  agent  is  in 
some  cases  sufficient,  by  the  express  provi- 
sion of  the  act.  A  fortiori,  notice  to  a 
tenant  in  possession,  who  is  himself  inter- 
ested, will  suffice.  A  notice  to  such  par- 
ticular tenant  will  in  general  be  notice  to 
the  remainderman.  If  the  remainderman 
wishes  to  be  formally  made  a  party  to  the 
case,  the  court  will  give  him  leave  to  ap- 
pear for  that  purpose,  at  any  stage  of 

249  the    proceedings.     See  *Wingficld  v. 
Crenshaw,  3  Hen.    Sl  Munf.  256.    On 

the  other  hand,  if  he  should  not  appear  and 
make  himself  a  party,  his  rights  will  not 
be  affected  by  the  proceeding.  This  is 
manifest  from  the  9th  section  of  the  act; 
2  R.  C.  p.  228. 

Here  the  appellant,  upon  his  motion  to 
dismiss  the  case,  has  introduced  evidence 
of  his  title,  in  opposition  to  the  inquest  of 
the  jury  which  found  the  title  to  the  land 
to  be  in  mrs.  Jane  Pitzer.  Upon  questions 
of  this  kind,  the  court  can  only  look  to  the 
inquisition.     Anthony  &c.  v.    I^awhorne,  1 
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Leigh  1.  If  the  appellant,  aft^r  making 
himself  a  party,  could  have  maintained  any 
motion  upon  the  evidence  Mrhich  he  intro- 
duced, it  could  only  have  been  a  motion  that 
the  inquisition  should  be  quashed  and  a 
new  writ  awarded ;  not  a  motion  to  dismiss 
the  case. 

But  all  objections  to  the  proceedings  were 
cured  when  the  appellant  went  to  trial  upon 
the  merits.  Bernard  v.  Brewer,^  2  Wash. 
76;  Coleman  v.    Moody.  4  Hen.  &  Munf.  1. 

U.  The  case  of  Wood  v.  Boughan,  1  Call 
329,  is  an  authority  against  the  point  made 
by  the  second  bill  of  exceptions. 

III.  Extracts  from  the  books  of  a  public 
corporation  (such  as  the  James  river  and 
Kanawha  company)  the  records  of  which 
cannot  be  conveniently  removed,  are  evi- 
dence, without  requiring  the  presence  of 
the  officer  who  made  the  entry ;  at  least 
where  the  statements  are  adverse  to  the  in- 
terests of  the  company.  Hodgson  v.  Fullar- 
ton,  4  Taunt.  787;  Auriol  v.  Smith,  18  Ves. 
196;  JE^p.  on  Kv.  665.  But  another  answer  to 
the  objection  taken  in  the  fourth  bill  of  ex- 
ceptions is,  that  the  obtaining  the  consent  of 
the  James  river  and  Kanawha  company  was 
altogether  a  work  of  supererogation. 

Eskridge  in  reply.  The  defendant  Jane 
Pitzer,  to  whom  notice  was  given, 
250  was  merely  the  tenant  of  the  *land  at 
the  will  of  the  fee  simple  owners, 
having  no  fixed  or  permanent  interest  in 
the  same.  If  deprived  of  the  possession  of 
the  acre  in  question,  the  heir,  in  assigning 
her  dower,  would  compensate  her  by  giving 
her  lands  of  equal  value.  She  was  not, 
therefore,  the  proper  person  to  contest  the 
application.  But  if  it  be  considered  that 
she  was  a  proper  person  to  have  notice,  still 
the  heirs  of  Bernard  Pitzer  the  fee  simple 
owner,  having  a  greater  and  more  direct 
interest  in  the  contest,  ought  also  to  have 
had  notice. 

The  counsel  for  the  appellee  are  wrong  in 
supposing  that  the  9th  section  of  the  act 
would  preserve  to  the  appellant  his  private 
action,  unaffected  by  .  the  inquest  and  the 
proceedings  had  in  the  case.  The  jury  are 
required  to  ascertain  the  true  value  of  the 
acre  of  land ;  that  is,  its  actual  value  to  the 
fee  simple  owner,  or  its  actual  value  as  a 
fee  simple.  And  in  ascertaining  its  value, 
they  necessarily  ascertain  the  injury  which 
will  result  to  the  fee  simple  owner  of  the 
land.  They  therefore  estimate  that  injury ; 
and  the  rights  of  the  fee  simple  owner  are 
consequently  not  protected  by  the  9th  sec- 
tion. 

The  cases  relied  upon  on  the  other  side, 
to  shew  that  all  objections  to  the  proceed- 
ings were  waived  when  the  appellant  went 
to  trial  upon  the  merits,  do  not  apply ;  be- 
cause here  the  objection  was  taken  in  due 
time,  and  the  appellant  did  not  go  to  trial 
upon  the  merits  until  after  the  objection 
had  been  overruled.  There  is  no  ground 
lor  saying  it  was  ever  waived  or  abandoned 
by  him. 

ALLEN,  J.  It  is  contended  that  though 
the  notice  to  mrs.  Pitzer  might   have  been 


insufficient,  yet  as  Robert  Pitzer  has  ap- 
peared and  contested  the  application  on  the 
merits,  the  objection  taken  by  him  to  the 
insufficiency  of  the  notice  cannot  avail 
him.  The  case  cited  in  support  of  this 
proposition    does    not   sustain  it.     In 

251  ^Bernard    v.    Brewer,     2    Wash.    76, 
the  court  decided  that  notice    to   the 

proprietor  should  appear  in  the  record,  and 
reversed  the  judgment  for  that  cause.  The 
judges  in  delivering  their  opinions  say, 
that  if  they  could  be  satisfied  from  the 
record  that  the  party  appeared  and  contested  ,  . 
the  motion  on  the  merits  of  the  cose,  he 
could  not  afterwards  avail  himself  of  the 
want  of  notice  in  the  first  instance,  to  de- 
feat the  order;  because  a  defence  made  on 
the  merits  would  have  amounted  to  a  waiver 
of  the  objection.  The  reason  assigned 
shews  that  the  objection  here  would  have 
been  well  taken,  if  no  sufficient  notice  had 
been  given.  The  objection  was  made  at 
the  first  appearance  of  the  party,  and  it 
was  not  until  it  had  been  overruled,  that 
he  contested  the  case  on  the  merits.  He 
cannot  be  said  to  have  waived  an  objection 
which  he  made  at  the  earliest  opportunity, 
by  contesting  the  case  on  the  merits  after 
the  court  had  overruled  the  objection. 
This  brings  us  to  the  main  question,  was 
the  notice  sufficient?  Mrs.  Pitzer  was  the 
tenant  in  possession  of  the  plantation,  of 
which  the  acre  sought  to  be  condemned  was 
a  part,  and  had  continued  in  possession 
from  the  death  of  her  husband.  She  was  a 
tenant  of  the  whole  under  the  law,  though 
her  tenancy  could  have  been  terminated  at 
any  time  by  the  assignment  of  dower.  The 
law  requires  ten  days  previous  notice  to  be 
given  to  the  proprietor  of  the  land,  if  he 
be  found  in  the  county,  and  if  not,  then  to 
his  agent  therein,  if  any  he  hath.  The 
term  proprietor,  as  used  here  to  designate 
the  party  to  be  notified,  as  well  as  the  term 
owner,  where  the  law  speaks  of  the  appli- 
cant, are  somewhat  indefinite  as  to  the 
precise  extent  of  the  interest  held  in  the 
land.  In  regard  to  the  latter  phrase,  though 
the  question  was  not  expressly  decided,  the 
court  in  the  case  of  Wood  v.  Boughan,  1 
Call  329,  strongly  intimate,  that  the  act 
does  not  authorize  a  contest  in  this  sum- 
mary proceeding  about  the  title  of  the 

252  parties,  and  Mhat  the  words  '^owning 
lands  on  one  or  both  sides"  are  satis- 
fied by  the  petitioner's  being  in  possession 
as  visible  owner.  In  Coleman  v.  Moody,  4 
Hen.  A  Munf.  1,  the  inquisition  having 
found  that  lands  of  Thomas  Rowlett  de- 
ceased would  be  overflowed,  a  summons 
issued  to  Coleman  as  executor  and  trustee 
of  Thomas  Rowlett  deceased.  It  was  ob- 
jected, that  the  law  required  the  summons 
to  issue  against  the  proprietor  or  tenant, 
and  that  Coleman  did  not  appear  to  be  such. 
However,  as  he  had  appeared  and  contested 
the  application  on  the  merits,  the  court 
considered  it  too  late  to  raise  the  objection 
that  he  was  not  legally  summoned.  In 
Anthony  &c,  v.  Lawhorne,  1  Leigh  1,  the 
inquest  found  that  lands  in  the  possession 
of   A.  would    be   overflowed,  and    assessed 
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the  damages.  The  court  gave  leave  to  erect 
the  dam  without  the  payment  of  the  dam- 
ages ;  it  appearing  that  the  lands  belonged 
not  to  A.  but  to  the  applicant.  This  judg- 
ment was  reversed,  because  the  right  to  the 
lands  could  not  be  thus  collaterally  tried. 
Judge  Green,  in  delivering  the  opinion  of 
the  court,  says,  that  where  leave  to  erect 
a  mill  is  given,  the  court  is  only  authorized 
to  impose  conditions  for  preserving  the 
passage  of  fish  &c,  and  has  no  power  to 
determine  whether  the  damages  are  to  be 
paid  or  not,  or  to  whom  they  are  payable. 
The  statute,  notwithstanding  the  leave 
g^ven,  imposes  upon  the  applicant  the  duty 
of  paying  to  the  persons  entitled  the  dam- 
ages so  assessed,  as  a  condition  upon  which 
such  leave  is  to  be  effectual  for  protecting 
him  against  the  action  of  the  person  actually 
injured. 

These  are  all  the  authorities  having  any 
bearing  upon  the  question  under  considera- 
tion; and  none  of  them  expressly  decides 
what  extent  of  interest  in  the  land  will  sat- 
isfy the  requisitions  of  the  law.  On  look- 
ing at  the  first,  second  and  third  sections, 
it  seems  to  me  that  it  was  the  intention  of 
the  legislature  to  designate  the  tenant  in 
possession  as  the  proper  party  to  be 
253  ""notified  in  all  cases.  The  Ist  section 
requires  notice  to  the  proprietor  of 
the  land  proposed  for  the  abutment.  When 
the  inquest  is  taken,  and  it  is  found  that 
lands  above  or  below,  of  the  property  of 
others,  will  be  injured,  the  jury  are  required 
to  say  what  damage  it  will  be  of  to  the 
several  proprietors;  and  on  the  return  of 
the  inquest,  summonses  are  to  be  issued 
to  the  several  persons,  proprietors  or  tenants 
of  the  lands  so  located,  or  found  liable  to 
damage.  The  word  tenants  here  applies  as 
well  to  the  land  located  and  condemned,  as 
to  the  land  found  liable  to  damage ;  and  the 
use  of  it  in  this  connexion  shews  that  the 
terms  proprietors  and  tenants  were  intended 
to  designate  the  same  interest, — a  posses- 
sion as  visible  owner  or  tenant.  The  6th 
section  provides,  that  upon  paying  re- 
spectively to  the  several  parties  entitled 
the  value  of  the  acre  located  and  the  dam- 
ages, the  applicant  shall  become  seized  in 
fee  simple  of  the  acre  of  land,  &c.  And  it 
is  argued  that  this  provision  shews  the 
necessity  of  construing  the  term  proprietor 
to  mean  the  fee  simple  owner ;  otherwise 
his  estate  might  be  divested  by  a  proceed- 
ing to  which  he  is  no  party.  This,  it  seems 
to  me,  is  the  necessary  consequence  of  the 
construction  which  I  give  to  the  statute. 
And  no  such  injustice  is  done  as  has  been 
supposed.  No  man's  property  should  be 
taken  without  just  compensation.  The  law 
provides  the  mode  by  which  that  compensa- 
tion is  to  be  ascertained,  leaving  it  to  the 
applicant  to  pay  to  the  party  entitled,  at 
his  peril.  Unless  this  were  so,  land  for 
public  improvements,  or  other  necessary 
public  purposes,  could  not  be  condemned 
where  the  owner  was  unknown;  and  thus 
enterprises  of  great  utility  might  be  ar- 
rested fpr  this  cause.  This  law  itself 
merely  r^qtlires  notice  to  the  proprietor  or 


his  agent,  when  found  in  the  county:  bat 
the  land  of  any  person  may  be  condemned, 
no  matter  whether  he  be  found  within  the 
county  or  not ;  and  when  it  is  so  con- 
demned, and  the  money  is  paid  to  the 
254  *party  entitled,  the  applicant  becomes 
seized  in  fee  simple.  This  proves, 
that  in  the  contemplation  of  the  legislature 
it  was  not  essential  that  the  true  owner 
should  be  a  party  to  the  proceeding  bj 
which  he  is  divested  of  the  fee  for  purposes 
of  this  character:  that  where  notice  can 
readily  be  given,  it  should  be  done:  bnt 
whether  it  be  given  or  not,  a  just  compen- 
sation should  be  secured  to  him. 

I  think,  therefore,  that  notice  to  the 
tenant  in  possession,  appearing  as  the  visi- 
ble owner,  was  sufficient ;  and  that  the  court 
was  right  in  overruling  the  motion  to  dis- 
miss the  proceeding. 

For  the  same  reasons,  I  think  the  court 
was  correct  in  refusing  to  hear  parol  cvi* 
dence  of  a  dedication  to  the  public,  by  i 
former  owner,  of  the  ground  in  possession 
of  the  applicant.  It  appeared  that  the  ap> 
plicant  was  in  the  actual  possession  and 
occupation  of  the  property;  and  this  ii 
sufficient. 

The  other  objections  taken  in  the  court 
below  have  not  been  pressed  in  the  argu- 
ment, and  may  be  disposed  of  by  remark* 
ing  that  it  was  supererogatory  to  introduce 
the  order  of  the  James  river  company. 
The  order  giving  leave  to  erect  the  dam 
must  be  taken  as  subordinate  to  the  rights 
of  the  company  under  their  charter  and  the 
general  law.  On  the  merits,  the  court  was 
clearly  right  in  granting  the  leave  to  erect 
the  dam. 

The  judgment  should  be  affirmed. 

The  other  judges  concurred  in  the  judg- 
ment of  affirmanc«e. 


255 


*Poling  V.  Johnson. 

AuflTUSt*  1848,  Liewlsbarfir. 
(Absent  Cabsuu  P..  and  Bbooks,  J.) 


Chancery  Practice  —  Pleadliic—llesriiis  ef 
When  Premature  SUtote-BMect^—In  a  suit  ta 
chancery,  when  an  answer  is  filed  at  mles  in  doe 
time,  four  months  from  the  time  of  the  rcpUcar 
tlon  to  the  answer  are  allowed  the  parties  for 
takin?  their  depositions,  by  the  act  of  FehmaiT 
17,  1828,  in  Sess.  Acts  of  188S-8,  p.  80,  ch.  ti.  $  1: 
Suppl.  to  Rey.  Ck>de.  p.  190.    And  until  the  explra- 

•Appellate  Practice— Notice  of  Salt— Walver.-By  ap- 
pearing to  the  action,  and  g-olnff  to  trial  on  tht 
merits,  the  defendant  dispenses  with  a  fonoal 
service  of  process  and  waives  any  objection  to  the 
alleged  irreflrnlarity,  and  cannot  raise  the  ohjectioB 
for  the  first  time  In  the  appellate  court.  PalUim  t. 
Aler,  15  Qratt  68,  citing  Cunnin^rham  v.  Mitchell  i 
Rand.  180;  PoUna  v.  John$on,  8  Rob.  266.  See  also, 
cltlnff  the  principal  case  for  the  proposition,  >M* 
note  to  Mulre  v.  Falconer,  10  Oratt.  18:  BalUrd  t. 
WhiUock.  18  Qratt  248:  Hall  v.  Bank  of  Virsinia.  H 
W.  Va.  612.  The  principal  case  is  also  cited  in  But- 
lett  V.  Bartlett  87  W.  Va.  880, 16.S.  E.  Ecp.  «2:  Raney 
V.  Heath.  2  P.  &  fi.  215. 216. 
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tion  of  tlie  said  four  montlis,  neitlier  party  has 
tbe  rlfirht  (without  the  consent  of  the  other)  to  set 
the  cause  for  hearlnsr- 

\Awmm  Ssmci— SMBe— S«iiie.~it  appearinff  by  the 
record  of  a  suit  in  chancery,  that  the  answer 
and  replication  were  filed  at  Au^rust  rules  1840; 
that  at  September  rules  1840  the  plaintiff  set  the 
cause  for  hearing ;  and  that  on  the  5th  of  October 
1840  the  cause  was  heard  upon  the  bill,  answer, 
replication,  depositions,  exhibits,  and  arguments 
of  counsel,  and  a  decree  made  against  the  defend- 
ant,  HEU>.  the  cause  was  prematurely  set  for  hear- 
ing, and  prematurely  heard.  The  decree  was 
tberefore  reversed  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to 
send  the  case  to  rules,  there  to  remain  for  two 
months  before  it  shall  be  set  for  hearinsr  at  the 
instance  of  either  party,  (unless  it  be  set  for 
bearing-  before  the  lapse  of  the  two  months  by  the 
consent  of  parties.)  and  for  such  decree  in  the 
case  after  it  shall  be  set  for  hearing-,  as  may  be 
proper.    Accord.  Dalby  v.  Price,  2  Wash.  191. 

This  was  a  suit  in  chancery  in  the  circuit 
court  of  Randolph  county,  by  Garrett  John- 
son against  Henry  Poling.  The  subpoena 
was  issued  the  2d  of  December  1839,  return- 
able to  the  first  monday  in  January  fol- 
lowing, and  was  returned  '^executed  by 
delivering  a  copy  to  the  defendant."  The 
bill  was  filed  at  May  rules  1840.  At  August 
rules  1840,  the  defendant  appeared  and  filed 
his  answer,  to  which  the  plaintiff  replied 
generally.  At  September  rules  1840  (ac- 
cording to  the  record)  the  plaintiff  came  by 
his  attorney  and  set  the  cause  for  hearing. 
And  on  the  5th  of  October  1840 
256  *a  decree  was  made  against  the  de- 
fendant. It  commenced  as  follows : 
*'This  cause  came  on  this  day  to  be  heard 
upon  the  bill,  answer,  replication,  deposi- 
tions and  exhibits,  and'  arguments  of  coun- 
sel."   The  depositions  were  on  both  sides. 

On  the  petition  of  the  defendant  Poling, 
an  appeal  was  allowed  from  the  decree. 
The  petition  assigned  several  errors,  but 
only  one  need  be  mentioned ;  to  wit,  that 
the  cause  was  prematurely  set  for  hearing, 
and  prematurely  heard  and  decided,  the 
same  having  been  set  for  hearing  on  the 
first  rule  day  after  the  answer  filed  and 
replication  thereto,  and  having  been  decided 
by  the  court  in  the  following  month ;  all 
wh  ch  was  without  the  consent  and  against 
the  will  of  the  defendant. 

George  H.  Lee  for  appellant.  The  sub- 
poena having  been  returned  executed,  the 
bill  ought  to  have  been  filed  at  the  return 
day;  and  this  not  having  been  done,  the 
suit  ought  regularly  to  have  been  dis- 
missed under  the  act  of  assembly.  The 
circumstance  of  the  defendant  having  an- 
swered may  preclude  him  from  now  requir- 
ing the  suit  to  be  dismissed ;  but  it  does 
not  prevent  him  from  making  the  objection 
that  the  suit  was  set  for  hearing  in  less 
than  four  months  after  the  answer  was 
filed.  The  rule  formerly  was,  that  upon  an 
answer  and  replication  filed,  six  months 
from  the  time  of  the  replication  were  al- 
lowed the  parties  for  taking  their  deposi- 
tions; and  tise  cause  could  not   then  be  set 


for  hearing,  nor  heard  and  determined,  be- 
fore the  expiration  of  the  six  months,  with- 
out the  consent  of  the  parties  entered  of 
record.  Dalby  v.  Price,  2  Wash.  191.  The 
period  has  since  been  reduced  to  four 
months.  Sess.  Acts  of  1822-3,  p.  39,  ch.  37, 
{  1 ;  Suppl.  to  Rev.  Code  p*  129.  But  the 
case  of  Dalby  v.  Price  still  applies,  when 
a  cause  is  set  for  hearing  (and  then  heard 
and  determined)  before  the  expiration  of 
the  time  prescribed  by  the  statute  now  in 
force. 

257  *Price  for  appellee.     If,  at  the  time 
of  the    hearing,    the  defendant   had 

any  objection  to  the  cause  being  heard,  he 
ought  to  have  made  it  then.  It  may  fairly 
be  inferred  that  the  hearing  was  by  con- 
sent. The  entry  that  the  cause  was  heard 
upon  the  arguments  of  counsel  authorizes 
this  inference.  Dalby  v.  Price  was  decided 
before  the  act  of  February  27,  1828,  which 
declares  that  no  decree  shall  be  reversed  for 
informality  in  the  proceedings,  where  the 
parties  have  proceeded  to  take  their  deposi- 
tions, and  it  appears  to  the  court  that  there 
has  been  a  full  and  fair  hearing  upon  the 
merits,  and  that  substantial  justice  has 
been  done  between  the  parties.  Sess.  Acts 
of  1827-8,  p.  20,  ch.  25,  O ;  Suppl.  to  Rev. 
Code,  p.  125.  Here,  both  parties  proceeded 
to  take  depositions,  and  substantial  justice 
has  been  done.  The  objection  must  be 
deemed  invalid,  if  any  regard  be  had  to 
what  would  be  the  rule  at  law  under  like 
circumstances.  If  a  declaration  be  filed  in 
term,  a  plea  then  put  in,  issue  joined  and 
trial  had,  a  defendant  would  not  be  per- 
mitted to  object  in  an  appellate  court  that 
the  cause  had  been  prematurely  tried. 

Lee  in  reply.  The  court  cannot  infer 
from  the  entry  of  the  decree,  that  the  argu- 
ments of  counsel  there  mentioned  were  of 
the  counsel  on  both  sides.  And  if  it  could 
so  infer,  still  this  is  not  tantamount  to 
an  entry  upon  the  record,  that  the  defend- 
ant consented  to  the  cause  being  heard ; 
which  it  is  held  in  Dalby  v.  Price  ought 
to  appear,  to  constitute  a  waiver  of  the  ob- 
jection. The  act  of  1828  cannot  cure  this 
error.  1.  The  parties  must  have  proceeded 
to  take  their  depositions;  they  must  have 
taken  all  their  depositions;  which  cannot 
be  intended  here,  where  the  time  has  not 
elapsed  which  is  allowed  for  the  purpose. 
2.  When  the  party  has  not  had  the  time 
intended  for  him  to  take  his  depositions, 
the  court  cannot  say  that  there  has  been 
a  full  and  fair  hearing;  and  unless  there 
has    been    a    full    and    fair   hearing, 

258  *it  is  impossible  to  say  that  substan- 
tial justice  has  been  done. 

STANARD,  J.,  delivered  the  following  as 
the  resolution  of  the  court : 

The  court  is  of  opinion  that  the  case 
was  prematurely  set  for  hearing,  that  be- 
ing done  at  rules  at  the  instance  of  the 
plaintiff,  one  month  after  the  answer  and 
replication  thereto ;  and  as  it  does  not  dis- 
tinctly appear  that  at  the  hearing  of  the 
case,  the  defendant,  in  person  or  by  coun- 
sel, appeared    and  was  heard,  the  court  be- 
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low  ottg^ht  not  to  have  proceeded  to  hear 
the  case  and  render  a  decree  therein. 
Had  the  record  distinctly  shewn  that  the 
defendant  appeared  at  the  hearing,  in 
person  or  by  counsel,  the  court  might  prop- 
erly imply,  that  as  no  objection  appears  in 
the  record  to  have  been  taken  to  the  said 
irregularity  at  rules,  the  objection  thereto 
was  waived,  an^  the  cause  heard  by  con- 
sent, though  such  consent  was  not  expressly 
stated  on  the  record.  For  the  irregularity 
aforesaid,  the  court  is  of  opinion  that  the 
decree  is  erroneous.  Therefore  the  said 
decree  is  reversed  with  costs.  And  the 
cause  is  remanded,  with  directions  to  the 
court  below  to  send  the  case  to  rules,  there 
to  remain  for  two  months  before  it  shall  be 
set  for  hearing  at  the  instance  of  either 
party,  (unless  it  be  set  for  hearing  before 
the  lapse  of  the  two  months  by  the  consent 
of  parties,)  and  for  such  decree  in  the 
case  after  it  shall  be  set  for  hearing,  as 
may  be  proper. 


259  *Daw8on  v.  Watkins. 

August,  1848,  Lewisburff. 
(Absent  CABEiLii,  P.,  and  Bbookk,  J.) 

Writ  of  Rlffht-CoBstructlve  Setola— How  Disproved*— 

Case  Approved.— The  decision  In  Green  v.  Watkins, 
7  Wheat.  27,  that  in  a  writ  of  rlflrht,  where  the  de- 
mandant shews  no  seisin  by  a  pedis  positlo,  but  re- 
lies wholly  on  a  constructive  seisin  by  virtue  of  a 
patent  of  the  land  as  vacant  land,  it  is  com- 
petent for  the  tenants  to  dlsproVe  that  con- 
structive seisin  by  showing"  that  the  state  had 
previously  g'ranted  the  same  land  to  other  per- 
sons, with  whom  the  tenants  claim  no  privity, 
approved  and  acted  on. 

Saine— Same— Sane— Case  at  Bar.— The  demandant 
in  a  writ  of  right  claims  the  land  (of  which  the 
tenant  is  in  possession)  under  a  patent  bearing* 
date  the  17th  of  June  1788,  and  the  tenant  disproves 

'  the  constructive  seisin  of  the  demandant,  by 
shewing*  a  patent  for  a  large  tract  embracinsr  the 


«Wrlt  of  Rlffbt-Constructlve  Seisin— How  Disproved. 

—In  Breathed  v.  Smith,  1  P.  &  H.  804.  it  is  said  :  "It 
is  well  settled,  that  in  a  writ  of  rlg'ht,  where  the 
demandant  shows  no  actual  possession  (or  seisin 
hy  pefiis  posUio  as  it  is  termed),  but  relies  wholly  on 
a  constructive  seisin  by  virtue  of  a  patent  of  the 
land  as  vacant  land,  it  is  competent  for  the  tenant 
to  disprove  that  constructive  seisin,  by  showing 
that  the  state  had  previously  granted  the  same 
land  toother  persons  with  whom  the  tenant  claims 
no  privity.  Green  v.  Watkins,  7  Wheaton  :  Daw$on 
V.  Watkins,  2  Bob.  Rep.  260.  This  principle  is  foundei^ 
on  the  obvious  reason  that  the  commonwealth,  hav- 
ing by  patent  divested  herself  both  of  possession 
and  title,  a  subsequent  patent  can  convey  neither." 

See  also,  citing  the  principal  case.  Taylor  v.  Burn- 
sides,  1  GratL  207  :  Turpin  v.  Saunders,  32  Gratt.  84  ; 
HoUingsworth  v.  Sherman,  81  Va.  874  :  Harman  v. 
Ratliff,  OS  Va.  258,  24  .S.  £.  Rep.  1028  ;  Garrett  v.  Ram- 
sey, 28  W.  Va.  880 ;  foot-note  to  Koiner  v.  Rankin,  U 
Gratt  420. 

See  generally,  monographic  note  on  "Adverse  Pos- 
session" appended  to  Nowlin  v.  Reynolds,  26  Gratt 
187. 


same  land,  which  issaed  as  early  as  the  first  of 
December  1773.  Whereupon  the  demandant  to 
establish  a  seisin  in  deed  by  a  pedis  positlo,  proves 
that  the  patentee  under  whom  he  claims  came,  in 
1884  or  1825.  to  the  county  in  which  the  land  Ilea, 
and  employed  an  agent  to  enter  npon  and  rarrej 
the  said  land  and  various  other  tracts  in  the  same 
county;  that  the  said  agent  procured  a  surreyor 
and  chain  carriers  immediately  thereafter,  vho 
went  upon  the  land  In  question,  and  surveyed  and 
remarked  the  same  for  the  patentee.  Held,  these 
facts  are  not  sufficient  to  authorize  a  Jury  to  find 
a  seisin  in  the  demandant 

This  waa  a  writ  of  right,  brought  on  the 
22d  of  September  1R37  in  the  circuit  court 
of  Kanawha  county,  by  William  M.  Wat- 
kins (trustee  for  Caroline  M.  R.  Johnson 
wife  of  Kdward  Johnson)  against  John 
Dawson.  The  mise  was  duly  joined,  and 
at  May  term  1840  a  jury  was  impanelled 
aud  a  special  verdict  returned,  which  fonnd 
the  following  facts. 

That  letters  patent  from  the  common- 
wealth of  Virginia,  bearing  date  on  the  17th 
of  June  1786,  issued  to  Thomas  Augustas 
Taylor  assignee  of  Henry  Banks  for  a  tract 
of  land  containing  642  acres,  lying  then  in 
the  county  of  Greenbrier,  now  in  the 
county  of  Kanawha. 

260  *That  Thomas  Augustus  Taylor,  in 
the  latter  part  of  the  year  1824  or 
the  first  part  of  the  year  1825,  came  to  the 
county  of  Kanawha,  and  employed  an  agent 
to  enter  upon  and  survey  the  said  tract  of 
land  and  various  other  tracts  claimed  bj 
him  in  the  county  of  Kanawha;  that  the 
said  agent  procured  a  surveyor  and  chain 
carriers  immediately  thereafter,  who  went 
upon  the  said  tract  of  land  and  surveyed 
and  remarked  the  same  for  the  said  Thomas 
Augustus  Taylor. 

That  the  said  Thomas  Augustus  Taylor 
died  intestate  some  time  previous  to  the 
year  1830,  leaving  Thomas  Osbnm  Taylor 
his  only  chile  and  heir  at  law. 

That  Thomas  Osburn  Taylor  died  some 
time  previous  to  the  year  1835,  having  made 
his  will,  which,  on  the  2d  of  February  1835, 
was  admitted  to  record  in  the  court  of  the 
county  of  Powhatan  (where  the  said  Taj- 
lor  in  his  lifetime  resided  and  where  be 
died),  and  which  will  was  set  forth  at 
large  in  the  verdict.  After  some  specific 
bequests,  it  contained  a  devise  by  the  tes- 
tator of  the  residue  of  his  property,  both  real 
and  personal,  unto  Holden  Rhodes  and 
Archer  L#.  Wooldridge  as  trustees  for  Car- 
oline M.  R.  Johnson  wife  of  Bdward  John- 
son. And  the  said  Rhodes  and  Wooldridge 
were  also  appointed  executors. 

That  the  executors  named  in  the  said  will 
renounced  their  right  to  qualify  as  such, 
and  administration  with  the  will  annexed 
was  granted  to  Benjamin  Watkins  the 
sheriff  of  Powhatan  county. 

That  the  said  Caroline  M.  R.  Johnson 
wife  of  Edward  Johnson,  afterwards,  to 
wit,  on  the  7th  of  October  1835,  by  her  next 
friend  W.  M.  Watkins  filed  a  bill  on  the 
equity  side  of  the  circuit  court  of  Powhatan 
county,  against  Holden  Rhodes  and  Archer 
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Xi.  Wooldridge  as  executors  and  trustees 
:iiflder  the  will  aforesaid,  for  the  purpose 
of  substituting  another  trustee  in  the  place 
iind  stead  of  the  said  Rhodes  and  Wool- 
dridge ;  and  by  a  decree  of  the  said  court 
Higginson  Hancock  was  substituted 
261  ^in  the  place  and  stead  of  the  said 
Rhodes  and  Wooldridge;  and  after- 
wards, by  a  further  decree  of  the  said 
court,  William  M.  Watkins  the  demandant 
In  this  action  was  appointed  and  substi- 
tuted, in  the  place  and  stead  of  said  Han- 
cock, trustee  to  execute  and  perform  the 
will  of  the  said  Thomas»  O.  Taylor. 

That  a  copy  of  the  will  of  the  aaid 
Thomas  O.  Taylor  with  the  orders  of  the 
court  of  probate,  and  copies  of  the  decrees 
in  the  suit  aforesaid,  have  been  admitted 
to  record  in  the  oflSce  of  Kanawha  county 
conrt. 

That  in  pursuance  of  the  first  decree,  the 
said  Holden  Rhodes  and  Archer  L.  Wool- 
dridge and  Caroline  M.  R.  Johnson  executed 
a  deed  of  conveyance  to  the  said  Higginson 
Hancock,  bearing  date  the  12th  of  October 
1835,  which  deed,  with  the  certificates  of 
acknowledgment  thereof,  was  duly  admitted 
to  record  in  the  office  of  the  county  court 
of  Kanawha  on  the  4th  of  July  1838. 

That  in  pursuance  of  the  last  decree,  the 
said  Higginson  Hancock  and  Caroline  M. 
R.  Johnson  executed  a  deed  of  conveyance 
to  the  said  William  M.  Watkins  the  de- 
mandant, bearing  date  on  the  17th  of 
March  1837,  which  last  deed,  after  being 
acknowledged  before  two  justices,  was  on 
the  first  of  June  1837  admitted  to  record  in 
the  office  of  the  county  court  of  Kanawha* 
That  under  an  order  in  this  cause,  the 
surveyor  of  Kanawha  county  made  a  survey 
of  the  land  in  controversy,  and  returned  a 
plat  and  report  of  the  same. 

That  John  Green,  in  1809,  built  a  cabin 
and  cleared  about  three  acres  of  land  at  and 
immediately  below  the  mouth  of  David 
Dick's  branch,  represented  on  said  plat  by 
figure  '2,  and  extending  down  Pontalico 
river:  that  in  the  same  year,  one  Robert 
Atkinson  built  a  cabin  and  cleared  some 
land  at  and  above  the  mouth  of  Grapevine 
branch,  at  letter  G.  on  said  plat :  that  in  the 
fall  of  1811,  the  tenant  John  Dawson  pur- 
chased of  Atkinson  (who  had  previously 
bought  out  Green)  the  possessory 
262  ^rights  of  the  said  Atkinson  and 
Green  to  the  improvements  aforesaid, 
paying  therefor  a  horse  valued  at  50  dollars : 
that  neither  the  said  Atkinson  nor  Green 
had  any  title  to  said  land,  but  both  were 
what  is  commonly  called  in  the  country 
squatters:  that  the  said  tenant  John  Daw- 
son, in  February  1812,  took  possession  un- 
der his  purchase  aforesaid  of  the  two 
improvements  aforesaid,  the  lower  one  at 
the  time  of  his  purchase  containing  about 
four  acres  of  cleared  ground,  the  upper  one, 
formerly  occupied  by  Green,  containing 
about  three  acres  as  aforesaid :  that  the  said 
Dawson  the  fenant  has  continued  to  occupy, 
from  that  time  to  the  present  time,  the 
lands  so  obtained  and  the  intermediate  land 
lying  between  the  same,  except  that  portion 


lying  above  the  line  shaded  with  green, 
and  between  that  and  the  said  figure  2,  at 
the  mouth  of  David  Dick's  branch  :  that  the 
said  John  Dawson  has,  from  time  to  time 
since  February  1812,  continued  to  fence, 
clear  and  cultivate  additional  portions  of 
said  land,  and  for  the  last  seven  or  eight 
years  had  enclosed  and  in  cultivation  all  that 
portion  of  the  land  within  the  lines  shaded 
with  green  on  the  said  plat,  and  situate 
between  the  line  dotted  with  red  and  the 
said  line  shaded  with  green,  on  the  side 
next  to  the  river:  that  the  said  Atkinson, 
during  his  residence  on  the  said  land, 
made  sugar  at  or  near  the  mouth  of  Grape- 
vine at  letter  G.  and  for  that  purpose  had 
a  sugar  camp,  and  used  the  trees  for  some 
distance  up  said  creek ;  and  that  the  said 
trees  had  been  since  used  by  said  Dawson 
from  time  to  time  in  making  sugar:  that 
the  said  Dawson,  during  the  period  of  his 
occupation  of  said  land  as  aforesaid,  has 
never  claimed  any  title  to  the  said  land, 
other  than  that  derived  from  the  said  At- 
kinson as  aforesaid. 

That  the  land  granted  by  the  patent 
aforesaid  to  the  said  Thomas  Augustus 
Taylor,  and  designated  in  the  said  plat 
by  letters  A.  C.  D.  F.  includes  and  com- 
prehends within  its  boundaries  all  the 
263  land  occupied,  held  *or  claiiAed  by 
the  said  John  Dawson  as  aforesaid, 
and  designated  on  the  plat  by  the  lines 
shaded  with  green,    beginning  at  letter  G. 

That  during  the  colonial  government  of 
Virginia,  to  wit,  on  the  1st  of  December 
1773,  a  grant  was  issued  in  the  name  of 
the  king,  and  signed  by  the  lieutenant 
governor  of  .  the  colony,  granting  unto 
George  Mercer,  Andrew  Wagoner  and  John 
West  junior  a  tract  of  land  in  the  county 
of  Botetourt,  now  Kanawha,  containing 
6787  acres;  and  this  tract  embraces  and 
comprehends  within  its  t>oundaries  the 
entire  tract  of  land  granted  to  Thomas 
Augustus  Taylor  by  the  patent  aforesaid  of 
the  16th  of  June  1786,  and  designated  as 
aforesaid  by  the  said  plat. 

That  in  the  year  1826,  Charles  Fenton 
Mercer,  one  of  the  claimants  under  George 
Mercer  one  of  the  patentees  in  the  said  pat- 
ent of  the  1st  of  December  1773,  employed 
a  surveyor  to  go  upon  the  land  embraced  in 
the  said  patent,  and  to  run  and  mark  the 
exterior  lines  of  said  patent,  and  revise  and 
correct  the  partition  lines  which  had  been 
previously  made,  not  less  than  five  years 
before,  between  the  patentees  of  the  last 
named  patent;  and  that  said  surveyor  did 
go  upon  said  land,  and  run  and  remark  the 
exterior  bounds  last  aforesaid,  and  did  also 
revise  and  in  some  instances  correct,  and 
did  generally  remark,  the  partition  lines 
last  aforesaid. 

If  the  law  upon  these  facts  should  be  for 
the  demandant,  then  the  jury  found  for 
the  demandant  the  land  laid  down  in  the 
plat,  and  designated'  by  the  lines  thereon 
shaded  with  green,  commencing  at  letter 
G.  at  the  mouth  of  Grapevine  creek,  and 
one  cent  damages ;  but  if  the  law  should  be 
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for  the  tenant,  then  they  lonnd  for  the  ten- 
ant. 

The  circuit  court,  being  of  opinion   that 
the   law  was  for   the  demandant,    entered 
judgment  for  him  accordingly. 

264  *On  the  petition    of  the    tenant,  a 
superaedeas  was  awarded. 

B.  H.  Smith  for  plaintiff  in  error.  There 
is  no  seisin  found  in  the  demandant,  or 
any  one  else  under  whom  he  claims,  unless 
the  employment  of  an  age:nt  to  survey  the 
land  may  be  construed  into  a  seisin.  It  is, 
however,  obvious  that  seisin  cannot  be  in- 
ferred from  such  an  act  as  surveying  the 
land.  Seisin  and  possession  are  identi- 
cal; see  opinion  of  Carr,  J.,  in  Boiling  v. 
Mayor  Ac.  of  Petersburg,  3  Hand.  57Q. 
According  to  this  authority,  constructive 
seisin  does  not  follow  or  attach  to  a  junior 

f:rant.  The  constructive  seisin  of  the  land 
n  controversy  could  only  be  in  those  claim- 
ing under  the  grant  of  the  first  of  Decem- 
ber 1773.  The  demandant,  then,  has  to 
insist  that  he  has  actual  seisin.  And  the 
subsequent  survey  cannot  possibly  by  it- 
self give  actual  seisin.  The  survey  as 
found  does  not  amount  even  to  an  entry. 
The  intent  to  take  possession  did  not  ex- 
ist. '  The  intent  was  to  ascertain  the 
identi^  of  the  land.  To  constitute  actual 
possession,  the  taking  of  eaplees  is  nec- 
essary. There  must  be  some  improvement 
of  the  land,  and  an  application  of  it  to  some 
use  of  which  it  is  susceptible,  such  as  tak- 
ing coal  from  a  mine,  or  cutting  timber 
from  the  land  and  using  or  disposing  of  it. 
And  in  every  instance  there  must  be  the 
intent  to  take  possession.  The  act  and  the 
intent  necessary  to  constitute  actual  pos- 
session are  both  wanting  in  this  case.  In 
Moss  and  others  v.  Scott,  2  Dana  274,  5,  it  is 
expressly  decided  that  a  survey  is  not  seidin. 
On    this  subject  the   court   is   referred   to 

1  Salk.  246;  Smith  v.  Burtis,  9  Johns.  180; 
Bllicott  V.  Pearl,  10  Peters  442;  Bwing  v. 
Burnet,  11  Peters  53.  If,  from  the  &cts 
which  appear,  the  jury  had  been  authorized 
to  infer  seisin,  still  it  would  be  a  valid  ob- 
jection to  their  verdict  that  the  fact  has  not 
been  found.  But  the  facts  did  not  author- 
ize the  jury  to  find  either  actual  or  con- 
structive   seisin.      And   without  the 

265  *one  or  the  other,    no   writ  of   right 
can  be  maintained.    Watts  v.  Cole  &c. , 

2  Leigh  664. 

Cooke  for  defendant  in  error.  A  writ  of 
right  only  brings  into  controversy  the  mere 
rights  of  the  parties  to  the  suit,  and  a  bet- 
ter subsisting  adverse  title  in  a  third  per- 
son is  no  defence  to  it.  Green  v.  Liter  and 
others,  8  Cranch  233.  The  tenant  Dawson, 
under  this  decision,  could  not  avail  himself 
of  the  outstanding  and  superior  title  of 
Mercer,  Wagoner  and  West.  But  in  Green 
V.  Watkins,  7  Wheat.  27,  it  is  said,  that 
where  the  demandant  relies  for  proof  of 
seisin  solely  upon  a  constructive  seisin  in 
virtue  of  a  patent  from  the  state  of  vacant 
lands,  the  tenant  may  shew  that  the  land 
has  been  previously  granted  by  the  state ;  for 
that  disproves  the  demandant's  construct- 


ive  seisin.  This  doctrine  however  will  not 
avail  the  tenant,  because  in  this  case  the 
demandant  did  not  rely  solely  on  his  con- 
structive seisin.  On  the  contrary  heprored 
an  actual  seisin  per  pedis  positionem, 
of  the  most  solemn  and  notorious  sort. 
Taylor  had  held  title  to  the  land  in  ques- 
tion, and  many  other  tracts  in  Kanawha, 
from  1786  for  nearly  40  years,  without  ac- 
tual seisin  or  pedis  poaitio.  He  went  to 
Kanawha  in  1824  or  early  in  1825,  to  fortify 
his  title  by  actual  entries.  In  order  to  shew 
the  full  effect  and  legal  extent  of  each  en- 
try, he  surveyed  each  tract  and  remarked 
its  boundaries.  He  '*  employed  an  agent  to 
enter  upon  and  survey  this  tract."  The 
agent  procured  a  surveyor  and  chain  car- 
riers, who  *'went  upon  the  said  tract  of 
land^  and  surveyed  and  remarked  the  same 
for  the  said  Thomas  A.  Taylor. ' '  He  found 
on  the  land  a  squatter,  the  tenant  Dawson, 
who  claimed  no  title  to  the  land,  and  be 
did  not  turn  him  out.  Why  should  be  have 
turned  Dawson  out?  It  could  have  an- 
swered no  purpose.  He  could  not  have 
taken    possession   of  the   land   in   a  more 

formal  and  solemn  way  than  he  did, 
266      ^unless  he  had  served  express  notice 

on  all  the  neighbourhood,  and  uttered 
in  their  presence  some  form  of  words  indi- 
cating his  intention. 

Smith  in  reply.  The  argument  of  the 
counsel  on  the  other  side  leads  to  the  con- 
clusion that  every  junior  grantee  necessa- 
rily has  seisin :  for  every  junior  grant  ii 
preceded  by  a  survey.  But  it  is  imponi- 
ble  to  construe  an  entry  by  an  agent,  with 
intent  to  identify  the  land  by  survey,  into 
an  actual  possession,  especially  where 
there  is  an  actual  adverse  possession.  If 
Dawson  was  a  mere  -tenant  at  suffierance, 
he  was  not  the  tenant  of  Taylor  or  of  those 
holding  under  him,  but  the  tenant  of  those 
who  had  the  superior  title,  and  his  posses* 
sion  was  therefore  adverse  to  all  the  world 
but  the  true  owner.  Jackson  v.  Shark,  9 
Johns.  167.  Moreover  the  case  of  Green  v. 
Watkins,  7  Wheat.  30,  shews  (as  does  also 
the  case  of  Watts  v.  Cole  &c. )  that  where 
seisin  is  to  be  made  out  by  a  pedis  positio, 
a  taking  of  the  esplees  or  something  equiv- 
alent thereto  is  essential. 

ALLEN,  J.  From  the  special  verdict  it 
appears  that  the  land  in  controversy  was 
embraced  in  two  patents,  and  the  demand- 
ant claimed  under  the  junior  grant.  The 
tenant  in  possession  is  not  found  to  claim 
under  the  elder  grant,  nor  is  any  privity 
shewn  to  exist  between  him  and  those 
claiming  under  the  first  patent.  Facts  are 
found  tending  to  shew  a  continued  posses- 
sion of  the  land  by  him :  but  in  the  view  I 
have  taken  of  the  case,  I  deem  it  unneces- 
sary to  express  any  opinion  upon  the  diar- 
acter  of  his  possession,  and  shall  consider 
the  question  as  if  he  were  a  mere  occupant 
without  claim  or  colour  of  title.  Bveiy 
possession  of  land  has  the  presumption  6t 
right  in  its  favour,  and  until  such  pre- 
sumption is  destroyed  by  proof,  the  posses- 
sion is  adverse:  and  the  actual   occupation 
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and   enjoyment  of  land  in    the  accustomed 
mode,       without      any      recognition 

267  *by  the  occupant  of  title  in   another, 
or  disavowal  of  right    in    himself, 

would,  in  the  absence  of  all  proof  to  the 
contrary,  raise  the  presumption  that  he  held 
as  owner.  Where,  however,  no  claim  of 
right  has  been  made,  the  law  adjudges  the 
possession  to  be  in  subservience  to  the 
legal  owner  (Jackson  v.  Thomas,  16  Johns. 
R.  293) ;  for  he  cannot  claim  the  benefit  of 
a  legal  presumption,  who  has  shewn  by  his 
acts  that  no  such  presumption  exists.  But 
without  dwelling  on  this  branch  of  the 
case,  involving,  as  it  does,  questions  of 
deep  interest  to  many  individuals,  it  is 
sufficient  here  to  say  that  the  demandant 
by  this  proceeding  admits  the  tenant,  for 
the  purposes  of  this  action,  to  be  tenant*  of 
the  freehold.  This  seisin  thus  conceded  is 
sufficient  for  the  tenant,  if  he  can  establish 
that  the  demandant,  or  those  under  whom 
he  claims,  had  no  such  seisin  as  is  required 
to  maintain  a  writ  of  right. 

The  special  verdigt  does  not,  in  terms, 
find  a  seisin  in  the  demandant  or  those 
under  whom  he  claims.  This  perhaps 
would  of  itself  be  a  sufficient  objection  to  a 
judgment  in  favour  of  the  demandant  on 
this  verdict.  In  Barnes  v.  Williams,  11 
Wheaton  415,  it  appeared  that  the  claim  of 
the  plaintiffs  was  founded  on  a  bequest  of 
slaves,  and  it  was  essential  to  a  recovery 
at  law  that  the  assent  of  the  executors 
should  be  proved.  Chief  justice  Marshall 
said,  that  although,  in  the  opinion  of  the 
court,  there  was  sufficient  evidence  in  the 
special  verdict  from  which  the  jury  might 
have  found  the  fact,  yet  they  had  not  found 
it,  and  the  court,  on  a  special  verdict,  could 
not  intend  it.  In  Watts  v.  Cole.&c,  2 
Leigh  662,  it  is  said  that  seisin  cannot  be 
presumed  by  the  court,  even  if  the  jury 
had  found  facts  from  which  they  might  have 
properly  presumed  it.  But  passing  this 
objection,  ^hich,  if  nothing  more  appeared, 
might  require  a  venire  facias  de  novo, 
have  the  jury  found  any  evidence  of  the 
fact,  which  would  have  justified  the  find- 
ing of  seisin   in  the  demandant?    If 

268  not, — if    the    *facts    found   disprove 
such  seisin,    it   would   be   useless   to 

send  the  parties  back  for  another  trial. 

The  commonwealth,  according  to  the 
uniform  course  of  decision,  cannot  be  dis- 
seised of  the  public  domain.  Her  estate  is 
divested  by  her  grant,  and  vested  in  the 
patentee.  Such  grant  confers  title  on  the 
grantee,  and  therefore  must  confer  seisin, 
one  of  the  essential  requisites  of  a 
complete  title.  Accordingly  it  has  been  uni- 
formly held  that  a  patent  confers  construct- 
ive seisin  in  deed,  sufficient  to  enable  the 
patentee  to  maintain  his  writ  of  right. 
Clay  V.  White  Ac,  1  Munf.  162;  Green  v. 
Liter  &c.,  8  Cranch  229;  Green  v.  Watkins, 
7  Wheaton  27.  But  seisin  of  some  kind 
must  be  shewn,  either  the  constructive 
seisin  in  deed  by  the  operation  of  the 
grant,  or  seisin  in  deed  by  the  possession 
of  the  land  and  the  perception  of  the  profits. 
When  seisin  of  either  kind  is  shewn  in  the 


demandant,  according  to  the  decision  of  the 
supreme  court  in  Green  v.  Liter  &c.,  it  is 
not  competent  for  the  tenant  to  defeat  the 
action  by  evidence  of  a  superior  outstand- 
ing title  in  a  third  person. 

The  special  verdict  in  this  case  finds  that 
the  land  was  embraced  in  the  elder  patent 
to  Mercer  and  others.  That  grant  conferred 
upon  the  grantees  the  seisin  of  the  com- 
monwealth, and  disproved  the  constructive 
seisin  in  deed  in  the  demandant  and 
those  under  whom  he  claimed.  To  sustain 
his  action  on  his  junior  grant,  he  must 
prove  that  he  had  seisin  in  deed  by  the 
actual  possession  and  perception  of  the 
profits  The  land  at  the  date  of  his  grant 
was  in  the  adverse  seisin  of  those  claiming 
under  the  senior  patent;  and  as  two  claim- 
ing under  different  grants,  and  adverse  to 
each  other,  cannot  be  seized  of  the  same 
land  at  the  same  time,  the  junior  patentee 
can  only  establish  an  actual  seisin  in  him- 
self by  proving  an  ouster  of  those  holding 
under  the  prior  grant. 

The  only  fact  found  tending  to  prove  such 
ouster  of  the  senior  patentee  and  sei- 
269  sin  by  the  demandant,  is,  *that  in  the 
year  1824  or  1825  the  patentee  visited 
the  county  of  Kanawha,  where  the  lands 
are  situated,  and  employed  an  agent  to 
enter  upon  and  survey  the  tract  of  land  in 
question,  and  various  other  tracts  claimed 
by  him  in  that  county;  and  that  the  said 
agent  immediately  thereafter  employed  a 
surveyor  and  chain  carriers,  who  went  upon 
the  said  tract,  and  surveyed  and  remarked 
the  same  .  for  the  patentee.  What  acts  of 
ownership  will  be  sufficient  to  constitute 
an  ouster  of  the  senior  patentee,  and  invest 
the  junior  patentee  with  actual  seisin  in 
deed,  must  in  a  great  measure  depend  on 
the  circumstances  of  each  case.  Where 
seisin  of  the  latter  kind  is  relied  on,  the 
rule  is  generally  laid  down  that  it  must  be 
evidenced  by  an  actual  occupation  and  tak- 
ing of  the  esplees.  Cases  may  be  put  (as 
of  a  barren  rock)  where  there  are  no  esplees : 
still  there  must  be  some  application  of  the 
land  to  some  purpose  of  which  it  is  suscep- 
tible. It  is  not  necessary  that  the  land 
should  be  enclosed  or  built  upon,  or  actually 
cultivated  or  cleared ;  but  to  operate  a  dis- 
seisin of  one  having  right,  the  entry  should 
be  made  under  the  claim  of  title,  with  the 
intention  of  taking  possession,  and  be 
accompanied  with  such  visible  acts  of  own- 
ership as  from  their  nature  indicate  a  notor- 
ious claim  of  property  in  the  land.  The 
character  of  the  acts  necessary  to  give  such 
seisin  must  necessarily  vary  with  the  situa- 
tion of  the  land  and  the  condition  of  the 
country.  In  a  settled  and  cultivated  re- 
gion, an  actual  occupation  and  pernancy 
of  the  profits  might  be  required ;  whilst  in 
the  wilderness,  a  possession  of  a  less  def- 
inite character  might  suffice,  if  the  jury 
should  be  satisfied  that  the  property  was 
not  susceptible  of  a  more  strict  occupation. 
However  difficult  it  may  be  to  lay  down 
any  precise  rule  adapted  to  every  case,  I  am 
satisfied  that  the  facts  found  in  this  verdict: 
would  not  have  warranted  the  jury  in  find- 
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ing  an  ouster  of   the   rightful   owner  and 
a    seisin   in   the  demandant.     It  has 

270  *^never  been  held   that   a   subsequent 
entry  and   survey    (acts  which   must 

precede  a  patent)  of  themselves  worked  a 
disseisin  of  the  elder  patentee.  Here  it 
does  not  appear  with  what  intention  the 
entry  was  made.  The  inference  from  the 
whole  finding  is,  that  the  entry  was  made, 
not  with  the  intent  to  take  possession, — to 
give  notice  to  adverse  claimants  and  the 
community  of  an  actual,  visible  and  exclu- 
sive possession  of  the  land,  but  with  the 
intent  to  ascertain  the  boundaries  of  land 
claimed  by  the  party,  and  to  preserve  the 
evidence  with  a  view  to  some  future  occu- 
pation or  act  of  ownership.  To  give  to 
such  a  transaction  the  effect  of  an  actual 
ouster  of  the  true  owner,  would  be  estab- 
lishing a  principle  by  which  every  proprie- 
tor of  vacant  lands  might  be  disseised 
without  his  knowledge  or  the  possibility  of 
protecting  himself.  There  is  great  reason 
for  requiring  strict  and  satisfactory  proof 
of  such  a  possession  as  is  notorious  and 
exclusive,  when  seisin  so  acquired  is  alone 
relied  on  to  counteract  the  effect  of  evidence 
adduced  by  the  tenant,  of  an  outstanding 
better  title  in  a  third  person.  For,  if  the 
possession  of  the  tenant  is  without  claim 
or  colour  of  title,  his  possession  is  in  sub- 
servience to  the  legal  owner ;  he  is  in  fact 
a  tenant  at  sufferanc\e  of  the  holder  of  the 
better  title,  and  such  a  possession  could  not 
be  divested  but  by  an  actual  pedis  positio 
and  taking  of  the  profits. 

I  think  the  judgment  should  be  reversed, 
and  a  judgment  entered  for  the  tenant. 

The  other  judges  concurring,  judgment 
reversed  with  costs,  and  judgment  entered 
for  the  tenant.      

271  *Radclifr&c.  v.  Hi^h.* 

Aa^rust,  184S,  Lewlsbnrff. 

(Absent  CABSiiL,  P.,  and  Bbooks,  J.) 

Estoppel- Recital  of  Payment  Id  Deed— Relief  io 
Equity .t— A  deed  conveyinsr  land  contains  an  ac- 
knowledgment on  its  face  that  tbe  purchase 
money  has  been  paid,  thousrh  in  truth  no  payment 
thereof  has  been  made.  In  an  action  of  assumpsit 
for  the  purchase  money,  the  defendant,  by  way  of 
estoppel,  relies  upon  the  acknowledgment  in  the 
deed;  and  the  plaintiffs,  believing  that  the  estop- 
pel will  prevent  their  recovery  at  law,  dismiss 
their  action,  and  file  a  bill  in  equity  against  the 
purchaser.  Held,  they  are  entitled  to  the  aid  of 
a  court  of  equity.  Accord.  Wilson's  curator  v. 
Shel ton's  adm*r,  9  Leigh  342. 

On  the  10th  of  March  1835,  a  deed  was 
made  between  James  Radcliff  and  wife  and 
Robert  Wiley  jr.  of  the  one  part,  and  Ben- 
jamin High  of  the  other  part,  whereby  it 
was    witnessed,    that    in    consideration    of 


*For  monographic  note  on  Receipts,  see  end  of  case. 
tBstoppei- Recital    of  Payment  In  Deed— Relief  In 

Equity.— The  principal  case  is  cited  and  approved  in 
Johnson  v.  Roanoke  Land  &  Imp.  Co.,  82  Va.  288. 
See  monographic  note  on  "Estoppel"  appended  to 
Bower  v.  McCormick.  28  Gratt.  810. 


the  sum  of  91  dollars  and  50  cents  to  the 
said  Radcliff  and  wife  and  Wiley  in  hand 
paid,  the  receipt  whereof  was  thereby  ac- 
knowledged, they  conveyed  to  High  all 
their  right  and  title  to  a  certain  piece  of 
land  described  in  the  deed. 

In  October  1839,  Radcliff  and  Wiley  ex- 
hibited a  bill  in  the  circuit  conrt  of  Harri- 
son, setting  forth,  that  High  promised  to 
pay  them  the  consideration  money  of  91 
dollars  and  50  cents  within  a  few  weeks 
after  the  deed  was  made :  that  they,  con- 
fiding in  his  promises,  took  from  him  no 
obligation  for  the  purchase  money:  that 
afterwards  he  refused  to  pay  them,  and 
they  instituted  an  action  of  assumpsit 
against  him  to  recover  the  said  sum,  is 
which  action  he,  by  plea  of  estoppel, 
pleaded  and  relied  upon  the  acknowledg- 
ment in  the  deed  that  the  purchase  money 
had  been  paid  by  him :  and  the  complain- 
ants, being  satisfied  that  the  plea  of  estop- 
pel  would   prevent   their  recovery  at 

272  law,     dismissed     the    action.      *The 
prayer  of   the    bill    was,    that   High 

should  be  decreed  to  pay  the  said  purchase 
money  with  interest. 

High  admitted  in  his  answer,  that  he  did 
defend  himself  in  the  action  at  law,  u 
stated  in  the  bill ;  but  he  did  not  pretend 
that  the  consideration  money  had  in  tmtli 
been  paid,  and  it  clearly  appeared  that  no 
payment  thereof  had  been  made. 

Other  grounds  were  taken  in  the  answer 
against  the  claim  of  the  plaintiffs,  which, 
in  the  opinion  of  the  circuit  court,  were 
suflBcient ;  and  that  court  accordingly  de- 
creed that  the  bill  be  dismissed,  and  that 
the  complainants  pay  to  the  defendant  hit 
costs. 

From  this  decree  an  appeal  was  allowed. 

The  cause  was  submitted  without  argu- 
ment, by  William  A.  Harrison  for  tbe  ap> 
pellants,  and  George  H.  I^ee  for  the 
appellee. 

8TANARD,  J.,  delivered  the  foUowing 
as  the  resolution  of  the  court : 

The  court  is  of  opinion  that  the  appel- 
lants were  entitled  to  the  aid  of  the  coort 
of  equity,  in  recovering  the  amount  agreed 
to  be  paid  by  the  appellee,  for  the  con- 
veyance of  their  interest  in  the  land  men- 
tioned in  the  deed  from  the  appellants  to 
the  appellee,  tiled  as  an  exhibit  in  the 
cause ;  the  legal  remedy  for  the  recovefj 
of  the  same  having  been  successfully  ob- 
structed by  the  plea  at  law  of  the  said  deed, 
and  the  acknowledgment  it  contained  ol 
the  receipt  of  the  purchase  money,  as  so 
estoppel  to  the  claim  in  that  forum.  The 
court,  without  deciding  whether  this  de- 
fence ought  to  have  availed  at  law,  is  of 
opinion  that  in  this  case  it  is  not  for  the 
appellee  to  say  it  ought  not,  while  be  en- 
joys the  benefit  of  the  successful  use  of  it 
at  law;  and  that  the  decree  dismissing 
the  bill  is 'erroneous.  Therefore  the  decree 
is  reversed  with  costs.  And  this  coort 
proceeding  to  render   such   decree  as 

273  the  court  below  ought  *to  have  rcn- 
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dered,  it  ia  adjudged,  ordered  and  de- 
creed that  the  appellants  recover  of  the 
appellee  the  sum  of  91  dollars  50  cents  with 
interest  thereon  from  the  10th  of  March  1836 
till  paid,  and  the  costs  by  them  expended  in 
the  superior  court  in  the  prosecution  of 
their  suit.  

RBCB1PT5. 

L  Definition. 

n.  Effect  of  Receipt. 

1.  When  It  Is  Obtained  by  Fraud. 

2:  As  Evidence. 

8.  Parol  BvldeDce  to  Vary. 

4.  In  Deeds  of  Conveyance. 

1.  DBPINITION. 

Receipts  are  either  mere  admissions  of  payments 
or  delivery,  or  they  contain  a  contract  to  do  some- 
thlBg'  in  relatioD  to  the  thins*  delivered.  Tnley  v. 
Barton,  79  Va.  387. 

II.  BPPBCT  OP  RBCaPT. 

I.  WITBRB  IT  IS  OBTAINED  BY  FRAUD.— 
Where,  by  collusion  with  one  of  two  administrators, 
a  debtor  to  the  estate  of  the  decedent  pays  a  part  of 
the  debt,  and  procures  a  receipt  for  the  whole, 
knowinfiT  that  the  other  administrator  is  the  sole 
acting- and  responsible  representative,  the  receipt 
is  not  acqatttance  for  the  whole  debt,  but  equity 
will,  notwithstandinff,  allow  the  debtor  a  credit  for 
the  payment  actually  made.  Laidley  v.  Merrifield, 
7  Leiffh  34& 

Alterations  Render  Receipt  Open  to  Sasplclon.— 
Every  alteration  on  the  face  of  a  written  instru- 
ment, such  as  a  receipt,  detracts  from  its  credit  and 
makes  it  suspicious,  which  suspicion  the  party 
claimiuflr  under  it  is  ordinarily  bound  to  remove. 
Elfirin  V.  Hall,  88  Va.  080.  In  this  case  it  was  held 
that  alterations  on  the  face  of  receipts  offered  in 
evidence,  beluflr  unexplained,  rendered  them  worth- 
less. 

S.  AS  EVIDENCE. 

Qenerally— Where  a  receipt  is  not  Impeached  for 
mistake,  error  or  fraud,  it  is  evidence  of  a  settle- 
ment of  accounts  between  the  parties,  and  is  a 
ratification  and  acceptance  of  the  payments  claimed 
as  credits  in  said  receipt  Ruby  v.  Railroad  Co.,  8 
W.  Va.  260;  Tate  v.  Jones,  96  V a.  544.  86  S.  E.  Rep.  984. 
TbDs  where  a  party  accepts  payment  for  certain 
work  and  receipts  in  full  for  all  demands  under  his 
contract  of  labor,  this  receipt  famishes  a  complete 
defence  to  an  action  brought  by  him  upon  the  con- 
tiact  in  which  action  he  claims  damages  for  the 
alleged  failure  of  the  other  party  to  perform  his 
part  of  the  contract  Scott  v.  Norfolk,  etc.,  R.  Co., 
SO  Va.  241,  17  S.  E.  Rep.  882. 

Receipt  by  Assl^rnor  Not  Evidence  aipaliist  Asslirnee. 

—The  acknowledfirment  written  or  verbal,  of  the 
assiirnor  of  a  claim,  that  the  same  has  been  paid  to 
him,  is  no  proof  aflrainst  the  assi^rnee,  unless  it  be 
proved  to  have  been  made  before  the  asslfirnment; 
and  the  burden  of  proviuff  this  lies  on  the  debtor. 
In  such  case  the  date  of  the  acknowledfirment  or  re- 
ceipt will  not  be  taken  as  prima  facie  true.  Wilcox 
V.  ^earman,  9  Lieigh  144. 

AsBvldeoceoff  Settlement  of  Plduclary  Accounts.— 
In  Tate  v.  Jones,  98  Va.  544,  80  S.  E.  Rep.  984,  an  ad- 
ministrator had  a  settlement  with  the  residuary 
legatees,  and  received  receipts  from  them  in  full  of 
their  interests  in  the  estate.    He  afterwards  col- 


lected money  on  judffments  in  his  favor  as  adminis- 
trator. After  the  execution  of  such  receipts,  and 
until  the  administrator's  death,  a  period  of  some 
seventeen  years,  all  parties  in  interest  treated  the 
accounts  as  settled;  and  after  the  administrator's 
death  no  claim  was  made  against  his  estate,  except 
by  complainant  an  assiffnee  of  one  of  such  le^ratees, 
who  sued  the  administrator's  estate,  for  a  settle- 
ment of  his  accounts.  It  was  held  that  it  must  be 
presumed  that  the  money  collected  on  the  judffmeut 
was  embraced  in  the  receipts. 

Beet  Bvidence  Rule— When  Production  Is  Required.— 

Under  the  rule  requiring  the  production  of  the  best 
evidence,  where  a  witness  introduced  by  the  plain- 
tiff speaks  of  receipts  which  he  had  taken,  the 
evidence  ou^rht  to  be  rejected,  unless  he  shows  that 
they  were  lost  or  offers  some  other  valid  excuse  for 
the  failure  to  produce  them.  Hamlin  v.  Atkinson,  0 
Rand.  574. 

8.  PAROL.  EVIDENCE  TO  VARY. 

Qenerally  —It  is  a  general  and  well^ettled  rule 
that  parol  contemporaneous  evidence  is  inadmis. 
sible  to  contradict  or  vary  the  terms  of  a  valid 
written  instrument  The  rigor  of  this  rule,  how- 
ever, is  relaxed  in  its  application  to  receipts  as 
contradistinguished  from  contracts  generally.  In 
regard  to  receipts,  it  is  to  be  noted  that  they  may 
be  either  mere  acknowledgments  of  payment  or 
delivery,  or  they  may  also  contain  a  contract  to  do 
something  in  relation  to  the  thing  delivered.  In  the 
former  case,  and  so  far  as  the  receipt  goes  only  to 
acknowledge  payment  or  delivery,  it  is  merely 
prima  fade  evidence  of  the  fact,  and  not  conclusive; 
and,  therefore,  the  fact  which  it  recites  may  be 
contradicted  by  oral  testimony.  But  in  so  far  as  It 
is  evidence  of  a  contract  between  the  parties,  it 
stands  on  the  footing  of  all  other  contracts.  Tuley 
V.  Barton,  79  Va.  887:  Dolan  v.  Freiberg,  4  W.  Va.  101. 

A  receipt  for  money  which  purports  to  be  "In 
full,  on  account  to  date."  does  not  import  an  agree- 
ment or  contract  between  the  parties,  and  is  open 
to  explanation  or  contradiction  by  parol  proof. 
Dolan  V.  Freiberg,  4  W.  Va.  101. 

To  Explain  Receipt— An  attorney's  receipt  for 
claims  for  collection  may  be  so  far  added  to  by 
parol  testimony  as  to  show  a  contemporaneous  ad- 
ditional contract  on  the  part  of  the  attorney  to 
receive  the  claims  as  collateral  security  for  debts 
due  him  from  the  client  But  the  liability  of  the 
attorney  or  transferee  is  only  for  the  exercise  of 
due  diligence  to  collect  those  claims;  and  in  neither 
capacity  Is  he  responsible  for  their  loss,  unless 
such  loss  be  occasioned  by  his  negligence.  Tuley  v. 
Barton,  79  Va.  887. 

Covenant  In  Receipt  Cannot  Be  Excluded  by  Parol 
Bvidence.— An  agreement  that  *'all  matters  and 
things  embraced  by  the  within  contract  have  been 
fully  adjusted  and  settled,  and  this  contract  is.  for 
value  received,  declared  ended  and  settled."  cannot, 
in  the  absence  of  fraud  or  mutual  mistake,  be  shown 
by  parol  testimony  to  have  referred  only  to  money 
accounts  between  the  parties  to  the  contract  and 
not  to  have  Included  a  covenant  therein,  on  the 
part  of  the  party  paying  the  consideration  for  the 
release,  not  to  engage  In  a  certain  business  with 
any  one  else  for  a  certain  time.  Bonsack  Machine 
Co.  V.  Wood  ram,  88  Va.  512,  18  S.  E.  Rep.  994. 

4.  IN  DEEDS  OF  CON VEYANCE.  —  Where  a 
vendor  of  land  executes  a  deed  of  conveyance  to 
the  purchaser,  in  which  he  acknowledges  receipt  of 
the  purchase  money,  and  subjoins  to  the  deed  a  re- 
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celpt  in  full  for  the  same,  he  Is  not  precluded  from 
claiming  the  balance  due  him  In  eQUity,  where  the 
whole  purchase  money  was  in  fact  not  paid.  Wil- 
son y.  Shelton,  9  Leigh  842:  RadcUff  y.  High,  2  Rob. 
271.  See  also,  monographic  note  on  "  Estoppel'*  ap- 
pended to  Bower  y.  McCormlck.  23  Qratt  8ia 


Robinett  v.  Preston's  Heirs. 

August,  1848,  Lewlsburg. 
(Absent  Cabsix,  P.,  and  Bbookv,  J.) 

Joint  Teaants— Conveyance  of  Part  by  One  Tenant— 
Ettect .•— At  the  trial  of  the  mlse  joined  In  a  writ 
of  right,  after  the  demandants  had  Introduced  a 
grant  to  their  ancestor,  embracing  the  land  de- 
manded, the  tenant  Introduced  an  earlier  grant 
of  the  land  to  two  grantees,  and  offered  to  give  In 
evidence  a  deed  from  one  of  those  grantees,  con- 
veying by  metes  and  bounds  a  particular  part  of 
the  land  to  a  person  under  whom  he  (the  tenant) 
claimed,  and  also  offered  other  evidence  tending 
to  prove  that  partition  had  been  in  fact  made, 
though  without  deed,  between  the  two  grantees. 
The  circuit  court,  being  of  opinion  that  the  con- 
veyance by  metes  and  bounds  by  one  Joint  tenant, 
of  a  portion  of  the  land  held  jointly,  was  void, 
refused  to  permit  the  same  to  go  in  evidence  to 
the  jury  ;  and  a  verdict  and  judgment  were  ren- 
dered for  the  demandants.  Held,  the  circuit 
court  erred  ;  audits  judgment  therefore  reversed, 
the  verdict  set  aside,  and  the  cause  remanded  for 
a  new  trial,  on  which  the  conveyance,  if  offered, 
is  not  to  be  rejected  on  the  ground  that  it  Is  void. 

This  was  a  writ  of  right  in  the  circuit 
court  of  L#ee,  brought  by  certain  persons  as 
the  heirs  of  Walter  Preston  against  Isaac 
Robinett.  At  the  trial  of  the  mise,  the 
demandants  introduced  a  grant  of  the  com- 


•Joint  Tenants— Conveyance  of  Part  by  One  Tenant- 
Effect.— The  principal  case  is  cited  in  McKee  v. 
Barley,  11  Gratt  846,  as  authority  for  the  proposi- 
tion, that  although  a  conveyance  by  one  joint  ten- 
ant of  a  part  of  the  land  might  have  no  legal 
effect  to  the  prejudice  of  the  cotenant,  yet  it 
would  be  effectual  to  pass  the  Interest  of  the 
grantor  In  the  tract  And  if  upon  partition,  the 
share  assigned  of  the  cotenant  did  not  Include 
the  part  conveyed,  the  cotenant  would  get  all  he 
was  entitled  to,  and  the  grantor  could  not  deny  his 
deed. 

The  principal  case  is  further  cited  In  this  con- 
nection in  Cox  V.  McMuUln.  14  Gratt.  90:  Boggess  v. 
Meredith.  16  W.  Va.  27 ;  Worthington  v.  Staunton, 
16  W.  Va.  239. 

See  foot-note  to  Ck>x  v.  McMullln,  14  Gratt.  82,  and 
monographic  note  on  "Joint  Tenants  and  Tenants  in 
Common." 

Same— Same— 5ame.— The  principal  case  is  cited  in 
Buchanan  v.  King,  22  Gratt  422,  for  the  proposition 
that  a  convej'^auce  by  metes  and  bounds  of  part  of 
an  estate  held  In  common,  though  valid  against  the 
grantor,  cannot  prejudice  the  rights  of  the  coten- 
ant, unless  followed  by  entry  and  adversary 
lK>ssession.  The  grantee  becomes  thereby  merely  a 
tenant  in  common  with  the  cotenants  of  his 
grantor ;  his  possession  is  In  presumption  of  law, 
the  possession  of  all,  and  Is  to  be  deemed  In  support 
and  not  in  derogation  of  the  common  title. 


monwealth   of   Virginia,  dated  the  30th  of 

May  1800,  to  Walter  Preston  for  1000  acres 

of    land   lying   partly   within  the  disputed 

territory  comprised  within  or  between 

274  Walker's  *and  Henderson's  lines; 
and  the  tenant  admitted  the  demand- 
ants to  be  the  heirs  of  the  said  Walter 
Preston.  Whereupon  the  tenant  introduced 
a  copy  of  a  grant  of  the  commonwealth  of 
North  Carolina,  dated  the  12th  of  July 
1794,  to  Andrew  and  David  Greer  for  640 
acres  of  land  beginning  on  Henderson't 
line  and  lying  south  thereof,  within  the 
said  disputed  territory  :*  and  the  said  ten- 
ant also  introduced,  as  a  link  in  his  chaio 
of  title,  and  to  connect  himself  with  the 
grant  to  the  said  Greers,  a  deed  dated  the 
26th  of  September  1797,  from  Andrew 
Greer,  one  of  said  grantees,  to  J^avid 
Archer,  conveying  by  metes  and  bounds 
320  of  the  said  640  acres  of  land,  being  the 
northern  half  thereof.  To  the  introduction 
of  this  deed  as  evidence  the  demandants 
objected,  upon  the  ground  that  as  no  par- 
tition of  this  grant  had  been  made  by  the 
gprantees,  it  was  not  competent  for  one  of 
them,  a  joint  tenant  of  the  gmnteA  land, 
to  convey  by  metes  and  bounds  such  por- 
tion as  he  pleased,  without  the  assent  of 
his  cotenant,  and  in  prejudice  of  his 
rights;  and  that  such  conveyance  is  whollj 
void.  The  tenant  contended,  that  from  the 
great  lapse  of  time,  and  other  circno- 
stances,  the  assent  of  David  Greer,  the 
other  grantee,  to  this  partition  of  Andrew 
Greer  by  his  deed  of  conveyance  aforesaid, 
was  to  be  presumed ;  and  in  support  of  sach 
presumption  offered  two  depositions  of  Wil- 
liam Wilson,  mentioning  an  old  survey  bj 
one  Thompson  for  the  purpose  of  partition, 
and  also  offered  the  conveyance  by  said 
Archer  of  this  320  acres  of  land  to  Lawrence 
Horn,  and  shewed  that  the  sheriff  of  Haw- 
kins county,  Tennessee,  levied  on  this  land 
and  sold  and  conveyed  the  same  to  John 
Hannah,  who  conveyed  the  same  on  the 
27th  of  November  1804  to  WiUiam  Ann- 
strong,  under  whom,  in  1816,  possession  was 
first  taken ;  which  possession  has  t>een  reg- 
ularly transmitted,  by   various  deeds 

275  of  conveyance,  Mown    to  the  tenant, 
and  to  the  commencement  of  this  suit 

on  the  24th  of  July  1837,  and  to  this  tiiae. 
The  tenant  also  introduced  the  following 
witnesses.  Amos  Grantham  proved,  that 
wishing  to  purchase  some  of  the  land,  be 
went  in  1816  to  Knozville,  Tennessee, 
where  he  found  George  Wilson,  a  son  in 
law  of  one  of  the  said  Greers,  who  claimed 
half  of  said  North  Carolina  grant,  and 
shewed  the  witness  the  grant,  and  offered 
to  sell  to  witness  half  of  it  for  800  doUais, 
which  witness  refused  to  give;  and  Wilaen 
said  at  that  time,  that  the  land  had  never 
been  divided,  that  he  had  never  seen  it 
and  that  he  knew  nothing  of  it  except  by 
information.  Lincoln  Amis  proved  that 
the  common  report  in  the  neighbourhood  of 

*The  land  embraced  by  each  of  these  gnvn 
is  now  wholly  In  Vlrfilnla,  and  was  stated  In  the 
record  so  to  be.— Note  In  Orifilnal  Edition. 
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the  land  was,  and  is,  that  one  Thompson  a 
sarvejor,  wishing  to  purchase  some  of  the 
land,  had  divided  the  same;  but  how  he 
divided  it,  or  by  what  authority,  the  wit- 
ness has  not  heard  and  does  not  know. 
Stephen  Wilborn  proved,  that  more  than 
40  years  ago  he  saw  some  one  surveying 
this  land  for  William  Armstrong,  as  he 
understood ;  but  whether  it  was  Thompson, 
or  who  it  was,  the  witness  does  not  know. 
It  appeared  at  the  trial,  that  there  was  less 
than  640  acres  in  the  North  Carolina  grant ; 
that  the  quantity  claimed  by  the  tenant 
under  Andrew  Greer  Is  about  220  acres; 
and  that  the  land  so  claimed  by  the  tenant 
is  within  the  grant  to  Walter  Preston. 
There  was  no  evidence  to  shew  what  had 
become  of  the  other  half  of  the  North 
Carolina  grant,  or  whether  it  is  possessed 
or  claim^  by  any  person,  except  the  evi- 
dence before  stated ;  nor  did  it  appear  which 
of  the  Greers  was  father  in  law  to  Wilson, 
nor  whether  they  are  living  or  dead,  or 
whether  there  be  any  descendants  or  heirs 
of  them  or  either  of  them. 

The  circuit  court,  upon  the  authority  of 
certain  cases  decided  by  the  supreme 
courts  of  Massachusetts,  Connecticut  and 
Vermont,  (which  it  stated  were  to  be  found 
in  12  Mass.  Rep.  and  9  Vermont  Rep. 
276  or  referred  to  ^therein)  held  that  the 
conveyance  by  Andrew  Greer  to  David 
Archer,  being  a  conveyance  by  metes  and 
bounds  by  one  tenant  in  common  or  joint 
tenant,  of  a  portion  of  the  land  held  jointly 
or  in  common,  was  void,  and  refused  to 
permit  the  same  to  go  in  evidence  to  the 
jury.     To  this  opinion  the  tenant  excepted. 

A  verdict  was  found  for  the  demandants, 
for  so  much  of  the  land  demanded  as  was 
held  by  the  tenant,  and  for  one  cent  dam- 
ages; and  judgment  was  rendered  there- 
upon. To  which  judgment  a  supersedeas 
was  awarded. 

The  cause  was  argued  by  the  attorney 
general  for  the  plaintiff  in  error,  and 
H' Comas  for  the  defendants  in  error.  In 
the  course  of  the  argument,  tl^e  following 
authorities  were  cited  and  examined : 
Porter  v.  Perkins  &c. ,  6  Mass.  R.  233 ;  Por- 
ter V.  Hill,  9  Mass.  R.  34 ;  Bartlet  v.  Har- 
low, 12  Mass.  R.  348;  Varnum  v.  Abbot 
&c.,  12  Mass.  R.  474;  Starr  v.  Leavitt,  2 
Conn.  R^  243;  Hinman  v.  Leavenworth,  2 
Conn.  R.  244,  note  (a) ;  Mitchell  v.  Hazen, 
4  Conn.  R.  495;  Griswold  v.  Johnson,  5 
Conn.  R.  363;  Taylor  v.  Horde  &c.,  1  Burr. 
108;  2  Co.  Lit.  237  a.,  237  b.,  238  a.,  238  b. 

ALLEN,  J.  As  between  joint  tenants, 
one  cannot  do  an  act  to  the  prejudice  of 
the  other;  but  the  joint  tenancy  car  at  any 
time  be  destroyed  by  a  conveyance  by  one 
of  the  joint  tenants  to  a  stranger.  Such 
conveyance  severs  the  joint  tenancy  by  de- 
stroying the  unity  of  title,  and  also  by 
destroying  the  unity  of  possession ;  for  the 
alienee  and  the  remaining  tenant  have 
several  freeholds.  2  Cruise's  Dig.  title  18, 
ch.  2,  {  10.  But  though  cases  of  severance 
by  the  conveyance  of  one  joint  tenant  are 
of  frequent   occurrence,    this    happens,    it 


is  said,  where    such    conveyance    is  of  the 

joint  tenant's  estate  in  the    land,    but  not 

where    it    is    a    part     of    the     land.      As 

between  the  joint  tenants,  there  may 

277  ♦be  good  reason  for  holding  that  a 
conveyance  by  one,  of  a  Apecific  par- 
cel of  the  land,  should  not  affect  his  co- 
tenant.  They  are  seized  per  mi  et  per 
tout,  and  neither  has  a  right  at  his  elec- 
tion to  convey  a  particular  portion,  so  as 
to  affect  or  prejudice  his  cotenant.  The 
cases  in  Massachusetts  Reports,  cited  in 
the  argument,  establish  the  proposftlon 
that  one  shall  not  convey  so  as  to  prejudice 
the  cotenant.  And  this  is  the  extent  to 
which  they  have  gone.  As  between  the 
tenant  conveying  and  his  grantee,  in  one 
of  the  earliest  cases  (Porter  v.  Hill,  9  Mass. 
R.  34),  it  is  intimated  that  such  conveyance 
may  operate  by  way  of  estoppel  agfainst 
the  grantor;  which  could  not  be  if  the  deed 
were  to  be  considered  as  entirely  void. 

The  earlier  cases  in  that  court  arose  in 
controversies  where  the  tenants  were  par- 
ties. But  in  Varnum  v.  Abbot  &c.,  12 
Mass.  R.  480,  the  question  directly  arose, 
whether  such  a  conveyance  had  any  effect 
as  against  the  grantor  and  those  claiming 
under  him?  After  reviewing  the  cases  in 
which  it  had  been  held  that  such  a  convey- 
ance could  have  no  legal  effect  to  the  prej- 
udice of  a  cotenant,  the  court  proceeded 
to  consider  its  effect  as  against  the  grantor, 
and  determined  that  it  is  effectual  against 
him.  If  upon  a  partition  the  share  assigned 
to  the  cotenant  does  not  include  the  part 
conveyed,  the  cotenant  has  got  all  he  has 
a  right  to,,  and  the  grantor  cannot  be  per- 
mitted to  deny  his  deed.  So  in  the  case  of 
a  release  by  the  cotenant  to  the  alienee,  of 
his  moiety  in  the  part  conveyed,  the  alienee 
would  have  a  deed  from  each,  and  yet,  if 
the  first  conveyance  was  merely  void,  it 
could  not  help  the  second ;  and  so  the  party 
in  possession,  with  deeds  from  each  of  the 
tenants  who  alone  had  any  pretence  of  title 
to  the  land,  would  still  be  unable  to  main- 
tain the  possession.  For  these  and  other 
reasons  given  by  the  court,  they  determined 
that  the  deed  is  not  absolutely  void. 

278  *With  us,    there  are   still   stronger 
reasons    (if  any    were    required)  for 

holding  such  deeds  not  to  be  void.  All 
grants  are  to  be  most  strongly  construed 
against  the  grantor;  and  by  our  statute,  1 
Rev.  Code,  ch.  99,  {  20,  p.  368,  all  aliena- 
tions purporting  to  pass  or  assure  a  greater 
right  or  estate  than  the  grantor  may  law- 
fully pass  or  assure,  shall  operate  as  alien- 
ations of  so  much  of  the  right  and  estate 
as  the  grantor  might  lawfully  convey. 
Under  the  covenants  of  such  a  deed  as  this, 
though  it  might  be  ineffectual  to  pass-  the 
particular  tract  as  against  the  cotenant, 
yet  as  against  the  grantor  and  strangers  it 
would  be  effectual  to  pass  the  interest  of 
the  grantor  in  the  tract.  Possession  under 
it  would  support  a  release  from  the  coten- 
ant :  and  if  the  part  conveyed  were  assigned 
to  the  alienee  on  partition,  the  title  would 
be  absolute  at  law.  The  deed  being  good 
against  the  grantor,  the  entry  of  the  tenant 
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ttnder  it  would  be  lawful ;  aad  though  it 
might  be  inoperative  so  far  as  the  rights 
of  the  cotenant  were  thereby  prejudiced, 
yet  as  it  would  invest  the  grantee  with  the 
estate  of  the  grantor  so  far  as  he  could 
lawfully  convey,  the  grantee  would  be  ten- 
ant in  common  with  the  cotenant  of  his 
grantor,  to  the  extent  of  the  interest  con- 
veyed. His  possession  and  seisin  would 
be  the  possession  and  seisin  of  both,  be- 
cause such  possession  and  seisin  would  not 
be  adverse  to  the  right  of  his  companion, 
but  in  support    of  their  common  title. 

I  think,  therefore,"  that  the  court  erred  in 
deciding  that  the  deed  was  merely  void. 

Even  if  the  matter  were  more  doubtful 
than  I  think  it  is,  still  the  court  erred  in 
excluding  the  deed.  Evidence  was  intro- 
duced tending  to  prove  that  a  partition  had 
been  made  between  the  tenants.  The  jury 
were  the  judges  of  the  eflFect  of  that  evi- 
dence. If  a  partition  had  in  fact  been 
made,'  though  without  deed,  and  the  parties 
had  held  in  severalty  afterwards  Cor  a  period 
sufficiently  long  to  bar  a  writ  of 
279  right,  the  jury  might  *have  presumed 
a  deed.  Whether  the  circumstances 
in  evidence  would  have  justified  such  pre- 
sumption, it  is  not  necessary  to  determine. 
The  deed,  in  connexion  with  the  other  evi- 
dence, was  admissible,  as  tending  to  prove 
facts  from  which  such  a  presumption 
might'  arise. 

The  deed,  too,  was  proper  evidence  on 
other  grounds.  The  tenant  (as  the  bill  of 
exceptions  discloses)  relied  on  the  posses- 
sion. Whether  the  evidence  would  have 
made  out  such  a  possession  as  of  itself 
would  have  been  sufficient  to  bar  a  recov- 
ery, was  a  question  of  fact  for  the  jury.  If 
the  tenant  claimed  to  hold  by  virtue  of  the 
deed«  though  it  might  not  have  furnished 
evidence  of  title,  it  would  have  shewn  that 
he  claimed  under  colour  of  title,  and  was 
not  a  mere  naked  trespasser.  In  that  point 
of  view,  and  for  the  purpose  of  defining 
and  designating  the  extent  of  his  posses- 
sion, the  deed  was  proper  evidence. 

I  think  the  judgment  should  be  reversed, 
the  verdict  set  aside,  and  the  cause  re- 
manded for  a  new  trial,  upon  which  the 
deed,  if  offered,  is  not  to  be  rejected  upon 
the  ground  that  it  was  merely  void. 

The  other  judges  concurring,  judgment 
entered  accordingly. 


280  *Tavennerv.  Robinson. 

AufiTUst,  1848,  LewisburfiT. 

(Absent  Cabbll,  P.,  and  Brooke,  J.) 

Deed  of  Trust*— Chattels— Discharge  of  Deed.— A  slave 
conveyed  by  a  deed  of  trust  is  sold.  In  the  absence 
of  the  trustee,  by  the  debtor  wltli  the  concurrence 
of  tbe  trust  creditor,  to  another  creditor  not 
secured  by  tbe  deed,  for  a  consideration  com- 
pounded of  tbe  balance  remainlnir  due  upon  tbe 
trust,  otber  debts  claimed  by  the  trust  creditor, 
and  a  debt  due  to  the  pnrcbasinff  creditor.    Held* 

•See  monoirraphic  note  on  "Deeds  of  Trust" 


that  by  this  arrang'ement  the  trust  deed  was  dls- 
charired,  and  the  title  of  the  trustee,  so  far  as  con- 
cerns the  personal  property  embraced  in  the 
deed,  divested:  for  in  a  conveyance  of  chattels 
personal  the  law  disresrards  mere  formaditlcs  oi 
the  instrument,  and  the  payment  of  the  debt 
secured  thereupon  completely  eztinsnlshes  the 
incumbrance. 

Fraud— Sale  of  PersfMiatty— ReteDtlon  of  PecMMlsa 
by  Vendor.t— The  vendor  of  a  slave  continuing  ia 
possession  until  an  execution  ii^as  levied  on  the 
slave  more  than  a  year  after  the  sale,  and  the 
presumption  arising  from  the  inconsistency  of 
tbe  possession  with  the  title  claimed  by  the  vendee 
not  belnff  repelled  by  any  circumstances  appear* 
Ing  in  the  case,  but  the  circumstances  on  the  om> 
trary  conflrmiuf  the  presumption  of  fraud,  the 
sale  declared  void  as  to  the  execution  creditor. 

Bxectttibns-'Tltle  of  Sheriff  Pnrchtmiag  ^t  His  0«a 
5ale.— The  owner  of  a  slave  sells  her,  but  renuins 
in  possession.  The  slave  is  afterwards  levied 
upon  under  execution,  and  the  vendee  forblddiiv 
tbe  sheriff  to  sell,  the  creditor  gives  an  indemaify- 
iUflT  bond  with  security,  and  then  the  slave  is  toU 
by  the  sheriff,  and  the  sheriff  becomes  himself 
the  purchaser,  thouirh  at  the  time  in  the  name  of 
another.  In  an  action  of  detinue  by  the  tnt 
vendee  asrainst  the  sheriff  so  purchasing,  hkia  the 
question  whether  a  sheriff  can  acquire  title  by  a 
purchase  at  his  own  sale  does  not  arise,  but  the 
proper  enquiry  is  whether  the  title  of  the  plaii- 
tiff  is  valid  against  the  execution  creditor. 

This  was  an  action  of  detinue,  brought 
in  the  circuit  court  of  Wood  by  James  Rob- 
inson against  Franklin  Tavenner,  for  a 
female  slave  named  Zilpa ;  and  the  plea  waa 
the  general  issue. 
At  the  trial  in  September  1841,  it  appeared 

by  the  evidence,  that  some  years  pre- 
281      viously   Charles    H.   Li.  *West  sroved 

from  the  state  of  Maryland  to  Wood 
county,  and  brought  Zilpa  with  him;  that 
West  was  an  improvident  and  intemperate 
man,  who  became  embarrassed  in  his  cir- 
cumstances, and  indebted  to  divers  persons; 
and  that  on  the  2l8t  of  January  1834  he 
made  a  deed  of  trust,  which  was  admitted 
to  record  in  the  office  of  Wood  coantj 
court  on  the  22d  of  the  same  month, 
whereby, — afterreciting  that  J.  M.  Stephen- 
son had  become  surety  for  him  in  a  forth- 
coming bond  to  William  Tefft  and  Otis  L. 
Bradford,  for  the  use  of  Tefft,  for  92  dollan 
47  cents,  and  also  surety  for  him  in  another 
forthcoming  bond  to  Levi  Wells  for  36  dol- 
lars 51  cents,  and  that  he  was  indebted  to 
Stephenson  25  dollars  by  a  single  bill  bear- 
ing date  on  that  day,  payable  on  demand, 
—the  said  West  conveyed  to  Thomas  M'Par- 
land  his  interest  in  three  several  parcels  of 
land,  also  a  negro  slave  by  the  name  of 
Sylph,  two  horses,  one  cow,  Ac.  in  tmst 
that  M'Farland  should  ^rmit  West  tore- 
main  in  possession  of  said  land  and  persooal 
property  until  default  be  made  in  the  pay- 
ment of  the  said  forthcoming  bonds,  and 
then  in  trust  that  so  soon  as  the  said  bonds 


tSale  of  Personalty— Reteatloa  of  Pusimli  ^ 
Vendor— Fraud  JPer  So.— See  foot-fu>U  to  Darls  t. 
Turner,  4  Qratt  422.  The  principal  case  is  dted  la 
Howard  v.  Prince,  12  Fed.  Gas.  661. 
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should  become  forfeited,  M'Farland  should 
sell  so  much  of  said  property  as  should  be 
sufficient  for  the  payment  of  the  aforesaid 
bonds,  or  so  much  thereof  as  should  remain 
unpaid,  after  havings  advertised  the  said 
sale  20  days  at  the  door  of  the  courthouse 
of  the  county,  and  should,  out  of  the  pro- 
ceeds of  sale,  first  pay  all  the  costs  attend- 
ing' the  execution  of  his  trust,  and  then  pay 
off  the  amount  of  said  bonds  &c.  or  so  mu'sh 
as  might  remain  unpaid  by  the  said  West. 
The  record  did  not  distinctly  state  that 
Zilpa  was  the  same  slave  that  was  conveyed 
by  this  deed  by  the  name  of  Sylph,  but  it 
may  be  inferred  that  she  was.  The  trustee 
M'Farland,  it  appeared,  advertised  a  sale 
of  the  said  slave  to  take  place  at  the  house 
of  West  on  the  4th  of  March  1835 ;  but  on 
the  day  of  sale,  he  being  absent  from  the 
commonwealth,  West  executed  a  paper 
2Sl  under  his  hand  *and  seal,  authorizing 
and  empowering  Stephenson  to  make 
the  sale  in  pursuance  of  the  advertisement, 
and  Stephenson  proceeded  to  sell  the  said 
slave  accordingly.  She  was  struck  off  to 
the  plaintiff  Robinson  for  88  dollars,  and 
the  following  writing  was  thereupon  ex- 
ecuted by  West  and  Robinson:  ^^ James 
Robinson  this  day  purchased  at  public  sale  a 
negro  gtrl  of  C.  H.  («.  West,  by  the  name  of 
Sylph,  for  the  sum  of  88  dollars,  which  said 
girl  is  now  in  the  possession  of  the  said 
West;  and  it  is  agreed  by  the  said  Robin- 
son that  the  said  girl  may  remain  in  the 
possession  of  the  said  West  for  the  present ; 
the  said  West  on  his  part  agreeing"  to  give 
np  the  said  girl  at  any  time  on  the  request 
of  the  said  Robinson  or  his  assigns.  Given 
under  our  hands  and  seals  this  4th  day  of 
March  1835. 

Chs.  H.  L.  West,         [Seal.] 
Jas.  Robinson,  [Seal.]" 

It  was  understood  at  the  sale,  that  the 
forthcoming  bonds  mentioned  in  the  deed 
of  trust  had  been  previously  paid  and  satis- 
fied, leaving  the  sum  of  money  due  Steph- 
enson alone  to  be  provided  for  by  the  sale. 
A  computation  was  made  previous  to  the 
sale,  ascertaining  West  to  be  indebted  to 
Stephenson  about  the  sum  of  60  dollars, 
which  included  25  dollars  mentioned  in  the 
deed  of  trust,  with  the  interest  thereon, 
and  some  additional  accounts  in  which 
West  stood  indebted  to  Stephenson.  West 
was  also  indebted  to  Robinson  a  sum  which 
added  to  the  amount  aforesaid  constituted 
an  aggregate  of  88  dollars.  For  this  aggre- 
gate of  88  dollars  Robinson  made  his  first 
and  only  bid,  and  for  this  price  the  slave 
was  struck  off  to  him  without  competition. 
The  only  persons  present  at  the  sale,  as  far 
as  recollected  by  the  witness  who  deposed 
on  the  subject,  were  Stephenson,  Robinson, 
West  with  his  family,  and  two  other  per- 
sons. West,  at  the  time  of  the  sale, 
283  was  *much  embarrassed  in  his  cir- 
cumstances, and  generally  considered 
insolvent.  The  slave  had  been  in  the  pos- 
session of  West  from  the  time  of  his  re- 
moval to  the  county,  up  to  the  time  of  the 
sale;  was  present  at  the  sale;  and  there- 
after continued  as  before  in  the  family  and 


service  of  West.  At  the  time  of  the  sale, 
Robinson,  who  had  been  the  correspondent 
and  agent  of  the  uncle  and  brother  of  West 
(residents  of  Maryland),  stated  that  Zilpa 
was  the  property  of  Arthur  West  the  brother 
of  the  said  Charles,  and  had  been  loaned  to 
him  for  the  U9e  of  his  family,  on  his  re- 
moval from  Maryland  to  this  county ;  that 
he  was  instructed  by  Arthur  West  to  pur- 
chase her,  so  that  she  might  be  secured  to 
the  use  of  the  family  of  the  said  Charles; 
that  he  was  making  the  purchase  for  these 
purposes,  and  would  give  up  all  right  in 
the  said  slave  and  convey  her  to  Arthur 
West,  on  receiving  the  sum  of  money  for 
which  he  had  become  the  purchaser.  No 
money  was  paid  at  that  time,  but  some 
months  afterwards  Robinson  liquidated  the 
balance  of  the  amount  due  Stephenson, 
having  previously  paid  a  part  by  a  check 
drawn  by  the  uncle  of  Charles  H.  L.  West 
for  54  dollars.  This  balance  Robinson 
stated  he  had  received  from  Arthur  West. 
Whether  the  remittance  had  been  sufficient 
to  cover  the  moneys  due  to  Robinson  did 
not  clearly  appear :  the  impression  of  the 
witness  who  deposed  on  the  subject  was, 
that  Robinson  informed  him  he  had  received 
90  dollars.  On  the  25th  of  July  1836,  a 
writ  of  fieri  facias  was  sued  out  of  the  court 
of  Wood  county  in  favour  of  William  Tefft 
against  the  goods  of  West,  which  was 
levied  on  Zilpa,  who  was  then  in  his  pos- 
session. Not  being  sold  under  the  fieri 
facias  for  want  of  time,  a  venditioni  ex- 
ponas issued  commanding  the  sale  of  her, 
upon  which  this  return  was  made :  **1836, 
October  17.  The  negro  girl  Zilpa  sold  to 
Rawley  M*  Kiger  for  300  dollars,  which 
sum    more    than    satisfies    this   execution. 

The  balance  is  now  in  my  hands.     F. 
284      Tavenner  D.  S.  for  J.  *Tomlinson  S. 

W.  C."  While  Zilpa  was  in  the  cus- 
tody of  the  sheriff,  another  fieri  facias 
issued  from  the  same  court  on  a  judgment 
obtained  by  Alfred  Beauchamp  jr.  against 
West,  which  was  levied  on  the  same  slave, 
and  the  following  return  made  thereon: 
^* Satisfied  by  applying  a  part  of  the  pro- 
ceeds of  the  sale  of  a  negro  girl  (Zil'pa) 
sold  to  Rawley  M.  Kiger  on  the  17th  Octo- 
ber 1836.  F.  Tavenner  D.  S.  for  J.  Tom- 
linson  S.  W.  C."  The  defendant  in  this 
action  was  the  acting  sheriff  who  levied 
the  executions  aforesaid  and  sold  the  slave 
under  the  same.  At  the  sheriff's  sale,  the 
plaintiff  claimed  the  slave  as  his  property, 
and  forbade  the  sale ;  and  on  the  requisition 
of  the  sheriff,  Tefft,  the  plaintiff  in  the 
first  execution,  executed  a  bond  with  secu- 
rity for  the  sheriff's  indemnity.  The  de- 
fendant procured  Kiger  to  bid .  for  and 
purchase  in  the  slave  for  him,  and  she  was 
knocked  off  at  Kiger' s  bid  for  300  dollars, 
and  immediately  thereafter  went  into  the 
possession  of  the  defendant,  without  Kiger's 
having  any  further  agency  in  or  control 
I  about  the  matter.  The  plaintiff's  forbid- 
I  ding  the  sale  of  the  slave  probably  affected 
I  the  price  for  which  she  was  sold.  Some 
I  evidence  was  given  tending  to  shew  that  the 
'  sale   was   hurried   by   the   defendant,    and 
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without  sufficient  time  being  given  for  de- 
liberate and  reflecting  bids  by  competitors ; 
but  the  court  was  not  satisfied  that  the  sale 
was  conducted  with  any  fraud  or  unfair- 
ness. 

Upon  the  evidence  being  closed,  the  de- 
fendant moved  the  court  to  instruct  the 
jury,  that  the  legal  title  to  the  said  slave 
being  in  M'Farland  the  trustee,  the  substi- 
tution of  Stephenson,  and  a  sale  by  him  of 
the  slave,  did  not  vest  in  Robinson  the 
purchaser  such  right  and  title  as  would 
enable  him  to  maintain  this  action :  but 
the  court  was  of  opinion  that  as  ,M* Far- 
land's  was  a  naked  power,  not  coupled  with 
any  interest,  it  was  competent  for  West  the 
grantor  and  Stephenson  the  creditor  to 
unite  in  the  sale,    by   which  the  title 

285  of  West  to  the  slave  might  *pass ;  and 
instructed  the  jury,  that  if  the  evi- 
dence satisfied  them  that  the  plaintiff  Rob- 
inson had  been  repaid  his  purchase  money, 
such  repayment  divested  him  of  the  title 
acquired  by  the  purchase,  under  the  terms 
and  conditions  thereof  as  herein  before 
stated. 

The  jury  found  a  verdict  for  the  plaintiff, 
ascertained  the  slave  to  be  of  the  value  of 
500  dollars,  and  assessed  the  plaintiff's 
damages  to  200  dollars. 

After  the  verdict,  the  defendant  moved 
the  court  to  set  aside  the  same  and  to 
award  him  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  the  evidence. 
The  court  overruled  the  motion ;  and  a  bill 
of  exceptions  was  filed,  stating  the  facts 
as  before  mentioned. 

Judgment  being  rendered  for  the  plain- 
tiff, a  supersedeas  was  awarded  thereto. 

The  cause  was  submitted  without  argu- 
ment, by  Fisher  for  the  plaintiff  in  error, 
and  William  A.  Harrison  for  the  defendant 
in  error. 

BALDWIN,  J.  The  sale  of  the  slave  in 
controversy,  though  ostensibly  under  the 
trust  deed,  was  substantially  a  sale  by  the 
debtor,  with  the  concurrence  of  the  trust 
creditor,  to  another  creditor  not  secured  by 
the  deed,  for  a  consideration  compounded 
of  the  balance  remaining  due  upon  the 
trust,  other  debts  claimed  by  the  trust  cred- 
itor, and  the  debt  due  to  the  purchasing 
creditor.  By  this  arrangement  the  trust 
debt  was  discharged,  and  the  title  of  the 
trustee,  so  far  as  concerns  the  personal  prop- 
erty embraced  in  the  deed,  divested ;  for  in 
a  conveyance  of  chattels  personal  the  law 
disregards  mere  formalities  of  the  instru- 
ment, and  the  payment  of  the  debt  secured 
thereupon  completely  extinguishes  the  in- 
cumbrance. I  think  therefore  that  the  cir- 
cuit court  correctly  overruled  the  instruction 
asked    for   by  the  defendant  there,  it 

286  being  founded  upon  the  *idea  that  the 
leg^al    title    to    the    slave  in  question 

was  still  outstanding  in  the  trustee  M' Far- 
land. 

But  the  debtor  West's  continued  posses- 
sion of  the  slave  up  to  the  time  of  the  levy 
of  the  executions  under  which  the  defend- 
ant   purchased,    was  inconsistent  with  the 


title  claimed  by  Robinson,  and  rendered  his 
purchase  in   contemplation   of  law  fraadn- 
lent  and  void  as  against  creditors,  accord- 
ing  to   the   rule   declared   in   Eki wards  v. 
Harben,  2  T.  R.  587 ;  Land  Ac.  v.   Jeffries 
Ac,  5    Rand.    211,    599;  Sydnor   v.   Gee,  4 
Leigh  536;  Mason   v.    Bond  &  co.,  9  Leigh 
181,  and  many  other  cases.     There  were  no 
circumstances,  such  as  are  to  be   found  in 
some  of  those  cases,  to  repel  the  application 
of  this  rule.     The  sale  was   virtually  made 
by  the  debtor,  and  cannot   be  considered  a» 
a  fair,  open  and  public  sale  made  by  a  trus- 
tee.    There  was  no  obstacle   to   the  plain- 
tiff's   obtaining    immediate    possession  of 
the  property.     Nor   was    there    a   bona  fide 
bailment  of  it  for  a  valuable  consideration, 
such  as  a  >iiring  for  a  limited  time.    The 
unregistered  agreement   between   West  and 
Robinson,  by  which  the   former  was  to  re- 
main in  possession  of  the   property  until  it 
should    be   called    for   by  the  latter,  come* 
within  the  very  terms  and  spirit  of  the  rule, 
instead  of  repelling  its  application.    And  if 
the  legal  conclusion    of   fraud  needed  con- 
firmation, it  would  be  found  in  all  the  ma 
teriat     circumstances     of     the    case,— the 
insolvency  of  the  debtor,    the  gross  inade- 
quacy  of   the   price,    the  total  absence  of 
competition,  and  the  declarations  of  Rob- 
inson, calculated  to  prevent  it,  that  be  was 
purchasing  in  the   property   for  the  benefit 
of  West's  family.     I  deem  it  nnneceasarf  to 
consider  a  question  not  yet  decided  bj  thii 
court,    whether  a   sheriff  can  acquire  title 
by  a   purchase   at   his  own  sale.     The  title 
and  possession  of  the  plaintiff  were  franda- 
lent  and  void  in  regard  to  the  creditors,  the 
levy  of  whose  executions  was  valid,  bow- 
ever  irregular  the   sale,    and    who  have  an 
interest  in  the   result   of  this  contro- 
287      versy,  ^arising  out  of  the  indemnify- 
ing bond,  which   guaranties  againat 
the  consequences  of  the   seizure  as  well  as 
the  sale  of  the  property,  and  moreover  war- 
rants the  title  to  the  purchaser.    My  opin- 
ion   therefore     is,    that     the     verdict  of 
the  jury  was  a   plain    deviation    from  the 
evidence,  and  that  the   circuit   court  erred 
in  refusing  a  new  trial. 

The  other  judges  concurring,  the  judg- 
ment was  accordingly  reversed  with  costs, 
the  verdict  set  aside,  and  the  cause  sent 
back  for  a  new  trial. 


288  *Tichanal  v.  Roe. 

Auffust,  1848,  Lewlsburr. 
(Absent  Cabbii..  P.,  and  Bbookx.  J.) 

Patent  for  Land— Construction  of  Ststate.*-Constnic- 
tion  of  the  act  In  1  R.  C.  of  1810.  ch.  86. 1  40.  p^  » 
which  declares  that  "no  entry  or  location  on  aa7 
lands   within   this  commonwealth,   which  have 

•Tempos  Reffl  Noo  Occarrit— SCatntory  ExoepClML- 

The  principal  case,  Oore  y.  Lawbou,  8  Leiffh  458,  and 
Shanks  v.  Lancaster,  5  Qratt.  110,  are  died  to 
Levasser  ▼.  Washburn,  11  Qratt.  878,  for  ihc  propo- 
sition that  there  can  be  no  adversary  possesslonof 
lands  avainst  the  commonwealth,  and  that  no  time 
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been  settled  thirty  yean  prior  to  tbe  date  of  sach 
entry  or  location,  and  npon  which  qnitrents  or 
taxes  can  he  proved  to  have  been  paid  at  any  time 
within  the  said  thirty  years,  shall  be  deemed 
valid;**  and  relinqnlshes  any  title  that  the  com- 
monwealth may  be  supposed  to  have  thereta 
SsMo  Cmnft  at  Bar.— In  1796,  a  person  settled  apon, 
cleared  and  improved  a  tract  of  land.  In  1800,  he 
conveyed  a  part  of  it  by  metes  and  bounds.  And 
in  I8S4,  the  land  embraced  in  this  conveyance  was 
granted  by  the  commonwealth  in  conformity  with 
a  survey  made  In  1883.  It  appearing  that  the 
tenant  claiming  under  the  deed  of  1806  had  entered 
upon,  settled  and  improved  the  land  conveyed  by 
this  deed,  and  had.  during  the  period  he  held  it, 
paid  the  taxes  thereon,  and  that  a  portion  of  this 
land  was  actually  enclosed  in  1796,  when  the  tract 
of  which  it  then  formed  a  part  was  settled,  hblj>, 
it  is  competent  for  the  tenant  to  connect  his 
possession  with  the  possession  of  those  under 
whom  he  claims  (the  same  never  having  been 
interrupted) ;  and  it  thus  appearing  that  the  loca- 
tion on  which  the  commonwealth's  trrant  was 
founded  was  on  lands  which  had  been  settled 
thirty  years  prior  to  the  date  of  the  location,  and 
upon  which  taxes  had  been  paid  within  that  time, 
HELD  farther,  that  the  location  was  invalid,  and 
that  no  title  passed  by  the  commonwealth's  ^rant 

This  was  a  writ  of  right  brought  in  the 
circuit  court  of  Harrison  on  the  10th  of 
April  1835,  by  David  Tichanal  against 
John  Roe.  The  mise  was  tried  the  17th  of 
October  1838. 

At  the  trial,  the  tenant  gave  in  evidence 
to  the  jury  a  deed  bearing  date  the  4th  of 
January  1806,  from  Thomas  Bar^lett  to  Jesse 
Bartlett,  conveying  by  metes  and  bounds  a 
tract  of  land  in  Harrison  county,  which 
was  admitted  to  record  in  the  court  of  the 
said  county  at  June  term  1806;  and 
289  also  a  deed  bearing  date  the  *7th  of 
June  1806,  from  Jesse  Bartlett  and  wife 
to  John  Roe  for  the  same  land,  which  was 
admitted  to  record  in  the  same  court  at  the 
same  term.  The  said  tenant  proved  by 
witnesses,  that  in  the  summer  of  1806  he 
went  upon  said  land,  claiming  it  under  his 
deed  according  to  certain  lines  marked  1, 
2,  3,  4,  on  the  plat  of  the  survey  made 
under  the  order  of  court  in  the  cause,  and 
cleared  a  turnip  patch  within  the  said  lines : 
that  in  the  spring  of  1807  he  built  a  house 
about  the  middle  of  the  area  within  these 
lines,  and  improved  about  20  acres  of  the 
land :  and  that  he  has  resided  upon  the  land 
ever  since,  and  claimed  the  whole  of  the 
area  within  the  said  lines,  and  paid  the 
taxes  thereof.  In  1811,  one  Sanford  Bart- 
lett, now  dead,  shewed  to  Starling  Bartlett, 
one  of  the  witnesses,  two  white  oak  trees 
standing  at  figure  1,  on  the  plat,  and  told 
the  witness  those  two  trees  were  a  corner 
to  his  Sanford 's  land  referred  to  in  the 
tenant's     deed;    which    trees    were     then 

will  bar  her  recovery,  or  that  of  her  grantee, 
airainst  the  party  holding,  except  only  in  the  soli- 
tary case  specially  provided  by  the  statute,  of  a 
settlement  of  thirty  years  accompanied  by  pay- 
ment of  taxes  or  quit  rents  witbin  that  time.  See 
monographic  noi4, on  "Adversary  Possession"  ap- 
pended to  Nowlln  V.  Reynolds,  25  Oratt  187. 


marked.    They  are  not  now  there,  but  there 
is  a  white  oak  stump   standing   where  said 
trees   stood    in    1811.      The   surveyor   who 
made  out  the  plat  of  the  survey  in  this  case*, 
proved  that  when  he  made  the  said  survey, 
he  began  at  figure  1,  shewn   to  him  by  the 
witness  Starling  Bartlett  as  the  place  where 
said  Sanford   Bartlett    had  shewn  him  the 
two  white  oak  trees   as   aforesaid,    and    he 
(the  surveyor)  ran  out  the  courses  and  dis- 
tances of  the  deed  from  Jesse  Bartlett  afore- 
said, and  did  not  find   any    corner  or   line 
trees  marked  on  the   lines  from  figure  1,  to 
figure    4,    on    the    plat.     The    tenant    also 
proved,  that  the  demandant  had  resided   a 
near  neighbour  to  the  tenant  ever  since  he 
the  tenant  first  settled  upon  said  land :  that 
Thomas  Bartlett  before  named  lived  upon  a 
larger  tract  of  land  (which  he  got  of  Simp- 
son) which  included   the    tract   of   land  in 
dispute,  and  had  cleared,  improved  and  cul- 
tivated a  part  of  the   land   he    lived   on  as 
early  as  the   year    1796,    and  continued    to 
live  on  the  same  until  some  time  after 
290      he  made  *his  deed  to  Jesse  Bartlett : 
that  the  said  Thomas  Bartlett  claimed 
the  land  in  controversy  as  part  of  the  tract 
on  which  he  lived,   but   that   the   improve- 
ment made  by  the  said  Thomas  Bartlett  was 
not  within  the  bounds  of  the   land  in  con- 
troversy ;  and  that  in  the  year  17%  the  said 
Thomas  Bartlett  fenced  about  one  half  acre 
of  the  land  in  controversy,  including  a  lick 
called  the  Stone  coal  lick   (claiming   it    as 
being  part  of  his  land),  for   the  purpose  of 
taking    wild   deer,    and  not  for  the  purpose 
of  cultivation.     A  witness   for   the    tenant 
also  deposed,  that  he  thinks  the  tenant  set- 
tled upon  the  land  in   controversy  about  32 
or  33  years  ago  (the  witness  was  certain  it 
was  at  least  31  years),  and  has  continued  in 
the    actual   possession   thereof,  claiming  it 
as  his  own  under   the  said   deed.     The  de- 
mandant then   gave    in    evidence    a    grant 
from  the  commonwealth  of  Virginia,  bear- 
ing  date  the  first  of  May  1834,  whereby  it 
appeared,  that  in  conformity  with  a  survey 
made  on  the  18th  of   March  1833,  there  was 
granted  by  the   commonwealth    unto  David 
Tichanal  a  tract  of  land  in  Harrison  county ; 
and  the  demandant  proved  that  the  bounda- 
ries of  the  land  so  granted  to  him  include 
the  land  in   controversy,    and    also    proved 
that  in  1834  he  entered  the   land  so  granted 
with  the  commissioner  of   the   revenue  for 
Harrison  county  for  taxation,  and  has  paid 
the  taxes  thereon  ever  since. 

This  being  all  the  evidence  in  the  cause, 
the  demandant  demurred  to  the  same,  the 
tenant  joined  in  the  demurrer,  and  the  jury 
found  a  verdict  subject  to  the  opinion  of 
the  court  upon  the  demurrer. 

The  question  on  the  demurrer  turned 
upon  the  act  passed  the  24th  day  of  January 
1798,  declaring  that  **no  entry  or  loca- 
tion on  any  lands  within  this  common- 
wealth, which  have  been  settled  thirty 
years  prior  to  the  date  of  such  entry  or  lo- 
cation, and  upon  which  quitrents  or  taxes 
can  be  proved  to  have  been  paid  at  any 
time  within  the  said  thirty  years, 
291      shall  be  deemed  valid ;  *and  any  title 
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which  the  commonwealth  may  be  sup- 
posed to  have  thereto  is  hereby  relin- 
quished." Sess.  Acts  of  1797-8,  ch.  10,  { 
1 ;  1  R.  C.  of  1819,  ch.  86,  i  40,  p.  330. 

The  circuit  court,  under  this  act,  held  the 
evidence  sufficient  to  maintain  the  mise 
joined  on  the  part  of  the  tenant,  and  en- 
tered judgment  that  he  hold  the  tenement 
demanded  against  him  to  him  and  his  heirs, 
acquit  of  the  demandant  and  his  heirs  for- 
ever, and  that  he  recover  against  the  de- 
mandant his  costs. 

To  this  judgment  a  supersedeas  was 
awarded. 

The  cause  was  submitted  without  argu- 
ment, by  William  A.  Harrison  for  the 
plaintiff  in  error,  and  George  H.  Lee  for 
the  defendant  in  error. 

ALLIEN,  J.,  delivered  the  following  as 
the  resolution  of  the  court : 

The  court  is  of  opinion  that  on  the  de- 
murrer to  evidence,  and  as  against  the 
party  demurring,  the  jury  would  have  been 
justified  in  inferring,  under  the  circum- 
stances of  this  case,  an  actual  settlement 
on  and  occupation  of  the  land  in  contro- 
versy by  Thomas  Bartlett,  as  early  as  the 
year  1796;  it  appearing  that  as  early  as  the 
year  17%  the  said  Thomas  had  settled  upon, 
cleared  and  improved  a  tract  of  land,  of 
which  the  land  in  controversy  formed  a 
part,  and  that  he  actually  enclosed  a  por- 
tion of  the  land  in  controversy  in  that  year. 
The  court  is  further  of  opinion  that  as  the 
tenant  claims  under  a  deed  from  said 
Thomas  to  his  son  Jesse,  conveying  to  him 
the  land  in  controversy  by  metes  and 
bounds,  and  as  the  tenant  has  entered  upon, 
settled  and  improved  the  land  comprised 
within  the  boundaries  described  in  the  deed, 
and  during  the  period  he  has  so  held  the 
land  has  paid  the  taxes  thereon,  it  is  com- 
petent for  the  tenant  to  connect  his  posses- 
sion with  the  possession  of  those  under 
^92  whom  he  claims  (the  same  *never 
having  been  interrupted),  and  to 
refer  to  the  period  at  which  the  first  settle- 
ment was  made  by  Thomas  Bartlett,  to  as- 
certain the  date  from  which  the  time  of  the 
settlement  should  be  computed.  And  it  thus 
appearing  that  the  said  land  in  controversy 
was  settled  more  than  thirty  years  prior  to 
the  location  which  was  the  foundation  of 
the  demandant's  patent,  the  land  so  settled 
by  the  tenant  and  those  under  whom  he 
claimed  was  not  liable  to  entry  or  location 
when  the  entry  of  the  demandant  was 
made ;  the  title  of  the  commonwealth  hav- 
ing, by  operation  of  law,  been  relinquished 
to  and  vested  in  the  tenant  prior  to  such 
entry.  The  court  is  therefore  of  opinion, 
for  the  reasons  aforesaid,  that  the  law  upon 
the  demurrer  to  evidence  was  for  the  tenant, 
and  that  there  is  no  error  in  the  judgment 
of  the  said  circuit  superior  court.  There- 
fore it  is  considered  that  the  same  be 
affirmed. 

The  other  judges  concurring,  judgment 
affirmed. 


Buckles  V.  LafFerty's  Legatees. 

Anffust,  1843,  LewlaburiT. 

(Absent  Cabslih  P.,  and  Bboocx.  J.) 

[40  Am.  Dec  TSK.] 

Principal  and  Agent— Pnrchsje  by  Agent  fren  Priad. 

pal.*— The  doctrine  of  tbe  Ensrlisli  chancery,  tbit 
a  person  standlotr  in  tbe  confldentlal  relation  of 
agent  cannot,  wblle  that  relation  continues  and 
before  that  confidence  is  withdrawn,  make  a  pnr- 
chase  froEd  the  principal  (that  will  bind  the  latter) 
of  a  subject  within  the  scope  of  the  agency,  recoc- 
nLaed  and  acted  upon. 

SMdfr— Sane— Legatees— Inqicneblng  Porchase— Od^ 
—interest  of  Legatees— Asoertainnent  of— Resale 
Upset  Prlcet— Proceeds  of  Resale  Mow  Appllcd.-A 
testator  (amongst  other  things)  directed  lands  u> 
be  sold,  and  legacies  to  be  paid  oat  of  the  proceeds. 
The  administratrix  with  the  will  annexed,  oa 
whom  the  power  of  making  the  sale  was  conferred, 
appointed  an  agent,  who  did  the  business  of 

293  the*admini8tration,  and  received  the  com- 
missions allowed  the  administratrix.  Sbe 
was  old,  and  had  great  confidence  in  him.  and  be 
acted  in  a  great  degree  without  her  superviskn. 
and  practically  conducted  the  administratiaa 
without  control.  After  several  previous  attemiu 
by  the  agent  to  sell  one  of  the  parcels  of  land,  ii 
was  put  up  at  auction  (as  the  sale  bill  annoonced) 
for  the  last  time,  and  knocked  down  to  a  person 
requested  by  the  agent  to  bid  (for  the  purpose  of 
promoting  the  sale)  at  21  dollars  52  cents  per  acre,<j 
a  higher  bid  than  had  been  made  on  any  previon* 
occasion.  Some  persons  present  were  willing  to 
have  given  as  much  as  25  dollars  per  acre ;  and 
one  of  them,  who  was  surprised  when  the  land  was 
knocked  off  and  not  to  his  bid,  on  the  same  day 
(Immediately  after  sale)  stated  to  the  agent  bJs 
willingness  to  have  gone  higher  if  necessary.  A 
few  weeks  afterwards,  the  agent  purchased  ike 
land  from  the  administratrix  by  private  contract 


*Fldaclarles— Purchase  of  Trust  Snbject.- See  fo^t- 
notes  to  Bailey  v.  Robinsons,  1  Gratt.  4;  Wellford  v. 
Chancellor,  5  Oratt  89. 

Same— Sane.— A  purchase  of  trust  property,  nude 
by  one  while  holding  the  fiduciary  or  confidential 
relation,  is  voidable  at  the  option  of  the  offCsu cm 
trust,  although  the  fiduciary  may  have  given  an  ade- 
quate price,  and  gained  no  advantage  whatever.  For 
this  proposition,  the  principal  case  is  cited  in  New- 
comb  V.  Brooks,  16  W.  Va.  50,  (B:  Feamster  v.  Feam- 
ster,  35  W.  Va.  13,  18  S.  E.  Bcp.  87:  Lewis  v.  Broon. 
36  W.  Va.  7. 14  S.  E.  Rep.  446;  Tennant  v.  Dnnlop.  9t 
Va.  241,  88  S.  E.  Rep.  680;  Harrison  v.  Manson.  05  Va. 
508,  80  S.  E.  Rep.  480:  Ferguson  v.  Gooch,  04  Va.  0, 91 
S.  E.  Rep.  807;  Christian  v.  Worsham,  78  V^a  107; 
Howery  v.  Helms,  80  Gratt  7.  See  also.  Carter  ▼. 
Harris,  4  Rand.  804:  Segar  v.  Edwards,  II  Leigb  SIS: 
Moore  v.  Hilton,  12  Leigh  1 :  Lane  v.  Black,  SI  W.  Va- 
618;  Anderson  v.  Fox.  2  H.  &  M.  845;  McKey  r. 
Young,  4  H.  &  M.  480. 

tSame— Same— Resale— U|»set  PrIceL— In  syllabm  h 
of  Howery  v.  Helms,  20  Gratt  1.  it  is  said,  that 
where  land  is  resold,  because  the  commissloDer 
appointed  by  a  decree  in  a  partition  suit  to  sell  tbe 
land,  became  himself  the  purchaser,  the  osual  and 
proper  coarse  is  to  offer  the  property  at  an  npset 
price,  to  be  fixed  by  the  decree,  according  to  the 
cases  of  Buckles  v.  Laffsirtv^  2  Bob.  B^ip.  201  and  Bailey 
V.  Robinsons,  1  Gratt  4. 
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at  S  dollars  per  acre,  and  took  a  conveyance  of  It 
from  lier.  Tills  was  in  1829.  In  1886,  a  bill  was  filed 
by  tlie  legatees  to  rescind  the  sale  and  convey- 
aoce.  Tbe  bill  alleged  that  the  proceeds  of  the 
sale  were  Insufficient  to  pay  the  legacies,  and  it 
farther  alleged  that  most  of  the  plaintiffs  were 
nonresidents  who  had  not  been  in  Virginia  since 
the  sale,  and  that  some  were  infants  and  femes 
covert.  Held,  1.  A  purchase  by  such  an  affent 
is  in  substance  no  better  than  a  purchase 
f  from  himself,  and  though  it  miffht  bind  him,  is 
'  not  binding  on  the  legatees,  unless  ratified 
by  them  deliberately  and  on  full  information. 
&  No  such  ratification  appearing,  the  delay 
in  this  case  to  impeach  the  purchase  (dne  allow- 
ance beinff  made  for  the  infancy  of  some 
and  the  nonresidence  of  others)  does  not  de- 
prive the  plaintiffs  of  their  riffht  to  the  aid 
of  equity.  3.  The  extent  of  the  interest  of  the 
plaintiffs  ouffht  by  a  proper  account  to  be  ascer- 
tained, to  the  end  that  the  purchaser  may,  if  he 
thinks  proper  so  to  do,  remove  that  interest  by 
paying  to  the  plaintiffs  the  parts  unsatisfied  of 
their  legacies.  4.  If  the  purchaser  should  not  do 
this,  the  plaintiffs  will  be  entitled  to  have  the  land 
reexpoeed  to  sale  at  a  proper  upset  price,  to  be  as- 
certained by  debiting  the  purchaser  with  the 
profits  of  the  land  or  with  a  fair  annual  rent 
therefor  since  his  purchase,  and  creditinir  him 
first  with  his  payments  and  Interest  on  the  same, 
and  secondly  with  all  his  substantial  and  per- 
manent improvements.  The  balance,  with  the 
addition  thereto  of  a  reasonable  amount  for  the 
commission  and  charges  of  resale,  is  the  snm  at 
which  the  land  should  be  set  up,  on  a  credit  of  0, 18 
and  18  months,  bearing  interest.  5.  If  the  land 
and  improvements  should  not  sell  for  more  than 
the  upset  price,  the  purchase  should  stand  con- 
firmed: if  it  should  sell  for  more,  then  the 
294  former  sale  should  be  vacated,  *the  purchase 
money  on  the  resale  duly  collected  from  the 
purchaser  at  the  same,  and  a  conveyance  made  to 
him,  and  the  proceeds  of  the  resale  applied,  Ist  to 
pay  the  charges  of  sale ;  2dly,  to  pay  the  first  pur- 
chaser the  balance  due  him  upon  an  account 
stated  as  before  mentioned;  and  the  surplus  to 
the  leffatees,  according  to  their  respective  rights. 

Thomas  Lafferty  by  his  will  bearing  date 
the  20th  of  September  1824,  aftei;  certain 
specific  devises  and  bequests  of  lands  and 
chattels,  and  a  bequest  to  his  wife  Catha- 
rine I^afferty  of  one  third  part  of  the  re- 
mainder of  his  personal  property,  devised 
as  follows: 

'*Item  6th.  It  is  my  will  that  the  balance 
of  my  property  both  real  and  personal, 
namely,  the  land  joining  line  with  the 
heirs  of  Coontz,  Lucas,  Selby  and  Rems- 
burg,  and  the  land  joining  line  with  Butler, 
Vendier  and  Ozburn,  shall  be  sold  by  my 
executors,  and  after  paying  all  my  just 
debts,  funeral  expenses,  &c.  shall  be  dis- 
posed of  as  I  shall  now  direct." 

And  then  the  testator  directs  that  there 
shall  be  paid  by  his  executors,  out  of  the 
money  arising  from  the  sales  of  said  lands 
and  personal  property,  to  his  son  George 
Lafferty  600  dollars,  to  his  son  Thomas 
Lafferty  500  dollars,  to  his  son  Samuel  L/af- 
ferty  600  dollars,  to  his  daughter  Rebecca 
Harris  600  dollars,  to  his  son  David  Lafferty 


800  dollars,  to  his  grandchildren  th^  heirs 
of  his  son  John  Lafferty  400  dollars,  and  tP 
his  son  William  Lafferty  800  dollars.  The 
400  dollars  bequeathed  to  the  grandchildren 
he  directed  to  be  paid  to  them  or  their 
guardians,  and  appropriated  to  their  educa- 
tion. And  the  800  dollars  bequeathed  to 
his  son  William  he  desired  should  be  put 
on  interest  by  his  executors,  and  the  inter- 
est paid  yearly  to  testator's  wife  Catharine 
Lafferty  for  the  support  of  his  son  William. 
If  William  should  live  longer  thap  his 
mother,  he  desired  that  Thomas  Lafferty 
should  take  him,  and  directed  his  executors 
to  pay  Thomas  the  800  dollars,  which 
Thomas  was  to  put   on  interest,   and 

295  apply  the  interest  or  so  much  of  Mhe 
principal  as  the  necessities  of  Wil- 
liam might  require.  Should  William  die 
before  his  mother,  the  will  directed  the 
executors  to  pay  the  800  dollars  to  her  for 
her  own  use,  to  di^pobe  of  as  she  might 
think  best.  If  the  two  pieces  of  land  di- 
rected to  be  sold,  with  the  two  thirds  of  the 
personal,  property,  should  not  amount,  after 
paying  just  debts  and  funeral  expenses,  to 
4300  dollars,  the  aggregate  of  the  sums  given 
the  legatees,  the  testator  directed  that  they 
should  lose  in  proportion  to  the  sums  given 
them;  if  there  should  be  a  surplus,  he  di- 
rected that  surplus  to  be  paid  by  his  execu- 
tors to  his  wife  Catharine  Lafferty,  to  will, 
use  or  dispose  of  as  she  might  think  best. 

The  county  court  of  Jefferson  refused  to 
admit  the  will  to  record ;  but  on  an  appeal 
from  its  judgment,  the  same  was  reversed 
by  the  circuit  court  on  the  30th  of  August 
1827,  and  the  will  recorded.  Daniel  Buckles, 
who  alone  was  appointed  executor,  re- 
nounced the  executorship.  And  thereupon 
Catharine  Lafferty  the  widow  qualihed  as 
administratrix  with  the  will  annexed,  giv- 
ing bond  as  such,  with  Daniel  Buckles  and 
others  as  her  sureties,  in  the  penality  of 
1500  dollars. 

On  the  first  of  April  1829,  a  deed  was 
made  between  Catharine  Lafferty  as  ad- 
ministratrix with  the  will  annexed  of 
Thomas  Lafferty,  of  the  one  part,  and 
Daniel  Buckles  of  the  other  part,  conveying 
to  him,  for  the  consideration  of  2126  dollars 
373^  cents,  a  tract  of  land  containing  96 
acres  2  roods  and  26  poles,  being  the  land 
described  in  the  will  as  ^^  joining  line  with 
the  heirs  of  Coontz,  Lucas,  Selby  and 
Remsburg."^  This  deed  was  acknowledged 
before  two  justices  of  the  peace  the  15th  of 
September  1829,  and  admitted  to  record  in 
the  court  of  Jefferson  county  on  the  16th  of 
September  1833. 

At  December  rules  1835  a  bill  was  filed  in 

the  circuit  court  of  Jefferson,    by   the  paf- 

ties,  or  the  representatives  of  the    parties, 

to  whom  legacies   were   bequeathed   out  of 

the  proceeds  of  the  land,  against  the 

296  widow  in  *her  own  right  and  as  ad- 
ministratrix,    and    against    Buckles, 

praying  that  the  sale  and  conveyance  to 
Buckles  might  be  rescinded ;  that  he  might 
be  compelled  to  account  for  the  rents  and' 
profits  of  the  land  since  it  had  been  in  his 
possession,    and   for  all  wood  Ac,  sold  and 
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taken  therefrom ;  that  the  same  might  be 
offsetted  against  his  advances;  and  that 
there  might  be  a  resale  of  the  land,  and 
other  relief. 

It  was  alleged  in  the  bill,  and  admitted 
in  the  answer  of  Buckles,  that  the  admin- 
istratrix, upon  her  qualification,  constituted 
him  her  agent,  that  he  acted  as  such,  and 
that  he  received  the  commissions  allowed 
to  the  administratrix.  As  the  respondent 
''did  the  business  and  bore  the  responsibil- 
ity, he  considered"  (he  said)  ''there  was 
no  sort  of  impropriety  in  the  stipulation 
that  he  should  be  entitled  to  the  commis- 
sions." But  he  positively  denied  that  there 
was  any  thing  fraudulent  or  improper  in 
the  sale,  or  that  the  price  was  inadequate. 
The  transaction  was  stated  by  him  to  have 
been  as  follows.  At  a  public  sale  by  him 
as  agent,  on  the  10th  of  March  1829,  he 
had  requested  mr.  John  T.  Cookus  to  bid, 
for  the  purpose  of  preventing  the  land 
from  going  below  its  value;  telling  Cookus 
that  if  the  land  should  be  knocked  off  to 
him,  he  (the  respondent)  would  take  it  off 
his  hands.  Cookus*s  bid  of  21  dollars  52 
cents  per  acre  was  the  last  and  highest. 
He  told  Cookus,  that  if  he  was  inclined, 
he  might  keep  the  land;  but  Cookus  would 
not  keep  it,  and  the  respondent  felt  bound 
to  take  it  off  his  hands.  Hearing  after- 
wards that  one  of  the  Lucases  had  said  he 
would  have  gone  higher,  the  respondent, 
instead  of  claiming  as  the  substitute  of 
Cookus  a  right  to  the  land  at  the  price  it 
was  knocked  off,  purchased  it  by  private 
contract  from  the  administratrix  on  the  4th 
of  April  1829,  at  22  dollars  per  acre,  which 
was  not  only  more  than  the  price  at  which 
it  was  knocked  off,  but  more  than  had  been 
offered  for  it  on  any  previous  occasion 
297  when  the  attempt  *had  been  made  to 
sell  it.  And  the  respondent  said  he 
did  not  claim  as  purchaser  from  himself  as 
agent,  but  as  purchaser  from  mrs.  Lafferty, 
by  private  contract  fairly  made  and  for  a 
full  consideration.  He  exhibited  with  his 
answer  the  contract  of  the  4th  of  April 
1829. 

As  to  mrs.  Lafferty,  the  bill  was  taken 
for  confessed. 

Many  depositions  were  taken  by  the 
plaintiffs  to  prove,  and  by  the  defendant  to 
disprove,  the  charge  made  against  him  of 
actual  fraud  or  covin.  But  the  opinion  of 
this  court  resting  upon  the  relation  of  the 
parties,  and  upon  the  principle  of  law  ap- 
plicable to  that  relation,  it  is  unnecessary 
to  state  more  of  the  evidence  than  what 
follows. — It  appeared  that  there  had  been 
an  attempt  to  sell  the  land  in  the  fall  of 
1827,  when  the  highest  bid  was  19  dollars, 
and  two  other  attempts  in  1828,  when  the 
highest  bid  was  about  17  dollars  per  acre: 
that  Buckles  declined  letting  the  land  go 
at  either  of  those  bids:  that  in  March  1829 
the  sale  bill  announced  that  it  would  posi- 
tively be  the  last  sale ;  and  that  it  was 
knocked  down  to  Cookus  (bidding  for 
Buckles  as  stated  in  the  answer)  at  21  dol- 
lars 52  cents  per  acre.  Some  persons  how- 
ever, who  were  present,  deposed   that  they  | 


were  willing  at  the  time  of  the  sale,  if  the 
land  could  not  be  got  for  less,  to  have  given 
as  much  as  25  dollars  per  acre  for  it,  and 
one  of  those  persons  seemed  to  have  been 
surprised  when  he  found  that  the  land  was 
knocked  off  and  that  it  was  not  his  bid. 
On  the  same  day,  immediately  after  the 
sale,  he  stated  to  Buckles  his  willingaess 
to  have  gone  higher  if  necessary.  The 
evidence  further  shewed  that  mrs.  Lafferty 
was  an  old  woman,  who  went  from  home 
very  little ;  that  she  was  not  present  at  the 
attempt  to  sell  in  1827  or  1828,  or  at  the 
public  sale  in  1829;  and  that  she  had  great 
confidence  in  Buckles,  and  entrusted  the 
sales  to  him.  It  was  alleged  in  the  bill 
and  not  controverted  by  the  answer,  that 
the  proceeds  of  the  real  and  personal  estate 
set    apart    by    the    testator    for   the 

298  ^payment  of  debts,    funeral  expenses 
and  legacies,  had  fallen  greatly  short 

And  the  bill  further  alleged  that  most/ of 
the  plaintiffs  are  "residents  of  the  westers 
country,  and  were  so  previous  to  said  sale, 
and  have  not  since  been  in  Virginia,  and 
had  not,  until  very  recently,  known  the 
facts,  some  of  them  being  infants  and 
femes  covert."  The  parties  plaintiffs  were 
the  administrator,  widow  and  heirs  of 
George  Lafferty,  one  of  whom  was  an  in- 
fant suing  by  her  next  friend;  the  admin- 
istrator, widow  and  heirs  of  Thomas 
I^afferty ;  the  children  and  heirs  of  John 
Lafferty,  some  of  whom  were  infants  svdng 
by  next  friend ;  Rebecca  Harris,  whose  hat- 
band was  joined  as  plaintiff  pending  the 
suit,  and  Samuel,  David  and  William 
Lafferty:  as  to  which  last,  upon  a  sug- 
gestion that  he  was  a  person  of  unsound 
mind,  the  bill  was  by  consent  amended  so 
as  to  make  him  a  plaintiff  by  his  next 
friend. 

The  cause  coming  on  to  he  heard  the  16th 
of  June  1838,  the  circuit  court  decreed  that 
Buckles,  on  receiving  back  his  purchase 
money  with  interest,  should  convey  the  land 
to  mrs.  Lafferty  to  and  for  the  uses  in  the 
will,  and  that  he  should  account  for  the 
rents  and  profits  of  the  same  during  his 
possession  thereof. 

On  the  petition  of  Buckles  an  appeal  was 
allowed. 

Arguments  were  submitted  in  writing 
(or  printed)  byBMmund  J.  Lee  jr.,  Richard 
Parker,  J.  T.  Dougherty  and  A.  H.  H. 
Stuart  for  the  appellant,  and  by  Green  B. 
Samuels  for  the  appellees.  They  were 
chiefly  upon  the  question  of  fraud  in  feet 

The  general  principle  that  trustees, 
agents,  and  other  persons  acting  in  a  con- 
fidential character  are  disqualified  from 
purchasing,  was  not  denied  by  the  appel- 
lant's counsel.  But  they  said  this  principle 
had  not  hitherto  been  acted  on,  in  ^^ir- 
ginia,  with  much  strictness  against  execu- 
tors. Anderson  &c.  v.  Fox  &c.,  2  Hen.  A 
Munf.  245;  Id*Key  ex'or  of  Fnqna  v. 

299  Young,  4  Hen.  »&  Munf.  430;  2  Rob. 
Pract.  65,  6.     What  chancellor  Tajkir 

spoke   of   in  4  Hen.  &  Munf.  430,  as  being 
common  in  his  day,  they   said,    continned 
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to  be  the  practice,  and  was  ao  generally 
nuderstood  to  be  admiasible,  that  the  maxim 
commnnia  error  facit  jus  ought  to  be  ap- 
plied. And  they  argued  that  even  if  the 
general  principle  before  adverted  to  were 
to  prevail  in  Virginia,  it  could  not  aflPect 
this  case,  because  here  Buckles  purchased 
at  a  private  sale  from  the  administratrix, 
and  not  at  a  public  sale  made  by  himself. 
They  further  insisted  that  the  legatees 
must  have  had  the  benefit  of  the  purchase 
money  which  had  been  paid,  and  that  their 
receiving  the  same  and  acquiescing  in  the 
sale  for  more  than  six  years  was  sufficient 
to  prevent  the  court  from  disturbing  the 
transaction.  Nor  (they  urged)  could  the 
circumstance  of  some  of  the  plaintiffs  be- 
ing infants  and  others  nonresidents  help 
the  case.  For  others  of  the  plaintiffs  were 
adults  living  here,  prominent  in  the  case 
in  their  own  right  and  as  the  next  friends 
of  the  infants,  and  the  suit  might  have 
been  brought  in  the  same  way  as  well 
six  years  ago  as  now.  They  were  as  well 
acquainted  then  with  the  grounds  on  which 
the  bill  rests  as  now.  And  the  explana- 
tion of  their  delay  was  only  to  be  found 
in  the  fact  that  land  generally  in  the 
neighbourhood  has  since  risen  in  value, 
and  this  particular  tract  is  especially  im- 
proved by  judicious  cultivation  and  by  the 
industry  of  its  present  possessor. 

STANARD,  J.,  delivered  the  following 
as  the  opinion  of  the  court : 

The  court  is  of  opinion  that  the  evidence 
in  this  case  is  insufficient  to  fasten  on  the 
appellant  the  charge  of  actual  fraud  or 
covin  in  the  purchase  of  the  land  that  be- 
longed to  the  estate  of  Thomas  Lafferty. 
The  appellant,  however,  was  confessedly 
the  agent  of  the  administratrix  with  the 
will  annexed  of  Lafferty,  on  whom  the 
power  of  making  the  sale  was  con- 
300  f erred  by  the  will ;  *and,  as  the  evi- 
dence shews,  an  agent  acting  in  a 
great  degree  without  the  supervision  of  his 
principal,  and  practically  conducting  the 
administration  without  control.  A  pur- 
chase by  such  an  agent  is  in  substance  not 
better  than  a  purchase  from  himself,  and 
though  it  might  bind  him,  is  not  binding 
on  the  beneficiaries  interested  in  the  ex- 
ecution of  the  trust,  unless  ratified  by  them 
deliberately  and  on  full  information ;  and 
they,  to  the  extent  of  their  interest,  are  en- 
titled to  the  benefit  of  any  advance  that 
may  be  realized  on  a  resale.  The  court  is 
further  of  opinion  that  no  such  ratification 
of  the  appellant's  purchase  appears  in  this 
case,  nor  does  the  delay  on  the  part  of  the 
plaintiffs  in  the  court  below  to  impeach  the 
purchase  (due  allowance  being  made  for 
the  infancy  of  some  and  the  nonresidence 
of  others)  deprive  them  of  their  right  to 
the  aid  of  a  court  of  equity. 

The  court  is  further  of  opinion  that  the 
plaintiffs,  the  legatees  of  Lafferty,  were 
interested  in  the  sale  of  the  land  and  the 
proceeds  thereof,  to  the  extent  only  that 
those  proceeds  were  necessary  to  pay  their 
legacies ;  and    if    those    proceeds,    blended 


with  the  other  funds  dedicated  by  the  will 
to  the  payment  of  those  legacies,  were  ad- 
equate to  discharge  them,  the  plaintiffs, 
having  under  the  will  no  interest  in  the 
surplus,  would  have  no  interest,  and  con- 
sequently no  title,  to  question  the  sale. 
The  allegation  of  the  bill  that  part  only  of 
those  legacies  had  been  paid  not  being  con- 
troverted by  the  answer,  the  court  was  jus- 
tified in  proceeding  on  the  assumption  that 
part  of  the  legacies  remained  unpaid ;  but 
as  that  gave  to  the  legatees  but  a  limited 
interest  in  cancelling  the  purchase  of  the 
appellant  or  having  a  resale,  the  extent  of 
that  interest  ought  by  a  proper  account  to 
have  been  ascertained,  to  the  end  that  the 
purchaser,  if  his  purchase  was  not  effec- 
tually questioned  by  any  other  than  the 
plaintiff  legatees,  might  have  the  oppor- 
tunity, if  he  thought  proper  to  use  it, 

301  of  *removing    the    interest   of   those 
plaintiffs  in,    and   consequently  their 

right  to,  the  experiment  of  a  resale,  by 
paying  to  them  the  parts  unsatisfied  of  their 
legacies*  If,  on  such  an  account,  the  pur- 
chaser should  not  avail  himself  of  the  op- 
portunity to  prevent  the  experiment  of  a 
resale,  the  plaintiffs  would  be  entitled  to 
have  the  laud  reexposed  to  sale  at  a  proper 
upset  price,  to  be  ascertained  in  the  man- 
ner following.  An  account  should  be  taken, 
in  which  the  appellant  should  be  debited 
with  the  full  amount  of  the  profits  of  the 
land,  or  with  a  fair  annual  rent  therefor, 
since  his  purchase,  and  credited,  1st.  with 
the  payments  made  by  him  for  the  purchase, 
with  interest  on  those  payments  from  the 
dates  respectively  at  which  they  have  been 
made  available  to  the  legatees,  and  2dly, 
with  all  the  substantial  and  permanent  im- 
provements made  on  the  land  since  the  pur- 
chase. The  balance  of  such  account,  with 
the  addition  thereto  of  a  reasonable  amount 
for  the  commission  and  charges  of  resale, 
is  the  sum  at  which  the  land,  on  a  resale 
should  be  set  up,  on  a  credit  of  6,  12  and 
18  months  for  equal  instalments  of  the 
purchase  money,  with  interest  on  those  in- 
stalments from  the  day  of  sale.  If  the  land 
and  improvements  should  not  sell  for  more 
than  the  upset  price,  the  purchase  hereto- 
fore made  by  the  appellant  should  in  all 
respects  stand  confirmed.  If  it  should  sell 
beyond  that  sum,  then  the  former  sale 
should  be  vacated,  and  the  case  further 
proceeded  in  by  causing  the  purchase  money 
on  such  sale  to  be  paid,  and  a  proper  con- 
veyance to  be  made  to  the  purchaser,  and 
the  proceeds  of  sale  applied,  1st.  to  pay 
the  charges  of  sale ;  2ndly,  to  pay  to  the 
appellant  the  balance  shewn  by  the  said 
account  to  be  due  for  purchase  money  and 
improvements ;  and  the  surplus  to  the  lega- 
tees of  Lafferty,  according  to  their  re- 
spective rights.  The  court  is  consequently 
of  opinion  that  the  decree  of  the  circuit  su- 
perior court  is  erroneous.  It  is  therefore 
adjudged,  ordered  and  decreed  that  the 

302  said  ^decree  be  reversed,  and  that  the 
appellees  pay  to  the  appellant  the  costs 

expended  in  prosecuting  his   appeal  in  this 
court.     And  the  cause  is  remanded    to  the 
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circuit  superior  court,  for  farther  proceed- 
ings according  to  the  principles  above  de- 
clared. 


Note  by  the  reporter.— The  leadiaff  cases  upon 
the  principal  question  In  this  are  Whelpdale  v. 
Cookson.  1  Ves.  sen.  0;  6  Ves.  Jan.  888;  Fox  .v.  Meck- 
reth  and  others.  2  Brown's  C  C.  400;  2  Cox  320;  4 
Brown's  Par.  Cas.  258.  (Tomlln's  edi.)  and  The  York 
Bnlldluirs  Company  v.  Mackenzie,  8  Brown's  Par. 
Cas.  42,  (same  edl.).  The  last  two  decisions  were  In 
the  house  of  lords,  where  the  subject  underwent 
the  ablest  discussion:  a  discussion  In  which  ll^ht 
^as  obtained  from  the  writers  upon  the  civil  as 
well  as  from  the  Judges  of  the  common  law.  and  the 
doctrine  traced  back  to  Its  original  source.  *'It  Is." 
said  the  counsel  for  the  York  buUdloffs  company, 
(p.  68,  4.)  "the  constitution  of  nature  Itself,  and  Is  as 
old  as  the  formation  of  society,  and  of  course  It 
must  be  universal.  It  proceeds  from  nature,  and 
is  silently  received,  recognized  and  made  effectual 
wherever  any  well  regulated  system  of  civil  Juris- 
prudence is  known.  The  sround  on  which  the  dis- 
ability or  disqualification  rests  Is  no  other  than 
that  principle  which  dictates  that  a  person  can- 
not be  hoth  judffe  and  party.  No  man  can  serve 
two  masters.  He  that  Is  entrusted  with  the  In- 
terest of  others  cannot  be  alloweid  to  make  the 
business  an  object  of  Interest  to  himself,  be- 
cause, from  the  frailty  of  nature,  one  who  has 
the  power  will  be  too  readily  seized  with  the 
inclination  to  use  the  opportunity  for  serving 
his  own  Interest  at  the  expense  of  those  for 
whom  he  Is  entrusted.  The  dangrer  of  temptation, 
from  the  facility  and  advantages  for  dolnir  wrouff 
which  a  particular  situation  affords,  does,  out  of  the 
mere  necessity  of  the  case,  work  a  disqualification: 
nothing  less  than  Incapacity  beln?  able  to  shut  the 
door  affalnst  temptation  where  the  danger  Is  Immi- 
nent and  the  security  against  discovery  ffreat.  as  It 
must  be  where  the  difficulty  of  prevention  or 
remedy  Is  Inherent  to  the  very  situation  which 
creates  the  danirer.  The  wise  policy  of  the  law  has 
therefore  put  the  sting  of  a  disability  Into  the 
temptation,  as  a  defensive  weapon  against  the 
streuRth  of  the  dancer  which  lies  In  the  situation." 
The  doctrine  Is  laid  down  in  like  general  terms  by 
the  chancellor  of  New  York  In  two  recent  cases. 
Van  Epps  v.  Van  Epps,  9  Paige  241,  and  Torrey  v. 
The  Bank  of  Orleans,  0  Palffe  663.  He  says  In  the 
last,  "It  Is  a  settled  principle  of  equity  that  no  per- 
son who  Is  placed  In  a  situation  of  trust  or  confi- 
dence In  reference  to  the  subject  of  the 
303  sale,  can  *be  a  purchaser  of  the  property  on 
his  own  account."  He  adds,  "In  the  recent 
case  of  Greenlaw  v.  Klnir,  decided  In  the  court  of 
chancery  In  England  In  January  1841.  (5  Loud.  Jur. 
18.)  lord  Cottenham  held  that  the  principle  was  not 
confined  to  a  particular  class  of  persons,  such  as 
guardians,  trustees,  or  solicitors,  but  was  a  rule  of 
universal  application  to  all  persons  coming  within 
its  principle;  which  Is,  that  no  party  can  be  per- 
mitted to  purchase  an  interest,  where  he  has  a  duty 
to  perform  that  is  inconsistent  with  the  character 
of  purchaser." 

The  decisions  of  lord  Eldon  strongly  support  the 
rule.  In  Ex  parte  James.  8  Ves.  845,  he  said,  "This 
doctrine  as  to  purchases  by  trustees,  assignees,  and 
persons  having  a  confidential  character,  rests  much 
more  upon  general  principle  than  upon  the  circum- 
stances of  any  Individual  case.    It  rests  upon  this. 


that  the  purchase  is  not  permitted  in  any  case,  bow* 
ever  honest  the  circumstances:  the  general  Inter- 
ests of  Justice  requiring  It  to  be  destroyed  in  every 
instance,  as  no  court  is  equal  to  the  examlDaUon 
and  ascertainment  of  the  truth  In  much  the  greater 
number  of  cases."  On  a  subsequent  day  he  aaid, 
(p.  848)  "My  opinion  in  this  case  is  purely  upon  tbe 
principle."— "The  principle  is,  that  as  the  trustee  it 
bound  by  his  duty  to  acquire  all  the  knowledge  poi- 
sible,  to  enable  him  to  sell  to  the  utmost  advantage 
for  the  cestui  que  trust,  the  question  what  knowl- 
edge he  has  obtained,  and  whether  he  has  given  tke 
benefit  of  that  knowledge  to  the  cestui  que  true 
which  he  always  acquires  at  ^e  expense  of  tbe 
cestui  que  trust,  no  court  can  discuss  with  compe* 
tent  sufficiency  or  safety  to  the  parties."  '^Tbe 
courts  have  said,  it  is  better  for  the  general  Inier- 
ests  of  Justice  that  In  some  cases  a  loss  should  be 
sustained  by  a  cestui  que  trust,  than  a  rule  sbonld 
be  established  which  would  occasion  loss  in  mvch 
more  numerous  cases." 

Lord  Eldon  must  be  understood  here  as  ailndinc 
to  a  case  in  which  the  confidential  relation  still cou- 
tlnues.  For  in  Ex  parte  Iiacey.  0  Ves.  016.  he  had 
said,  the  rule  does  not  preclude  the  trustee  from 
bargaining  that  he  is  no  longer  to  act  as  sqcIl 
"The  cestui  que  trusts  may,"  (he  observed)  *'by  a 
new  contract,  dismiss  him  from  that  character: 
but  even  then,  that  transaction  by  which  they  dis- 
miss him  must,  according  to  the  rules  of  this  court 
be  watched  with  infinite  and  most  guarded  Jeal- 
ousy; and  for  this  reason,  that  tbe  law  supposes 
him  to  have  acquired  all  tbe  knowledge  a  trustee 
may  acquire;  which  may  be  very  useful  to  biBi.bot 
the  communication  of  which  to  the  cestui  que  trusts 
the  court  can  never  be  sure  he  has  made,  wben 
entering  into  the  new  contract  by  which  be  is  dis- 
charged." Again,  in  Ex  parte  James,  8  Ves.  SI, 
adverting  to  Fox  v.  Mackreth.  he  states  the  Qaes> 
tlon  properly  to  have  been,  "whether  a  person  wbo 
had  a  confidential  situation  previously  to  tbe  par- 
chase,  had  at  the  time  of  the  purchase 
304  *shaken  off  that  character,  by  the  consent 
of  the  cestui  que  trust  freely  given  after  full 
Information,  and  bargained  for  the  right  to  par- 
chase."  And  in  Coles  v.  Trecothick,  9  Ves.  MS,  be 
says,  "A  trustee  may  buy  from  the  cestui  que  tnuL 
provided  there  is  a  distinct  and  clear  contract  as- 
certained to  be  such  after^a  Jealous  and  scmpnkNis 
examination  of  all  the  circumstances,  that  tbe  ces- 
tui que  trust  intended  the  trustee  should  buy;  aad 
there  is  no  fraud,  no  concealment,  no  advantage 
taken  by  the  trustee  of  Information  acquired  by 
him  in  the  character  of  trustee.  I  admit  It  is  a 
difficult  case  to  make  out,  wherever  it  Is  contended 
that  the  exception  prevails." 

These  doctrines  have  'been  recognized  in  many 
other  cases  in  England :  Ex  parte  Bennett  10  Ves. 
398;  Randall  v.  Errington,  10  Ves.  427:  Morse  t. 
Royal,  12  Ves.  873;  Sanderson  v.  Walker.  It  Ves. 
601;  Downes  v.  Olazebrook,  8  Meriv.  207:  Wood- 
house  V.  Meredith.  1  Jac  &  Walk.  222,  and  Rotbs- 
child  V.  Brookman.  5  Bllgh  N.  S.  19a  And  tbcy 
have  also  been  approved  and  sanctioned  by  many 
of  the  courts  in  this  country:  in  New  York  by 
chancellor  Kent,  as  well  as  by  the  present  cban- 
cellor,  Davoue  v.  Fanning.  2  Johns.  Ch.  Bep.  S5S: 
Hawley  v.  Cramer.  4  Cowen  784:  by  chancellor 
Desaussure  of  South  Carolina  in  Butler  Ac  r. 
Haskell.  4  Desauss.  705:  by  chief  Justice  Marsball 
in  Teakle  v.  Bailey.  2  Brock.  62:  by  tbe  supreine 
court  of  the  United  States  in  Wormley  v.  Wormlcy, 
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e  Wbeat.  421:  and  by  Ibis  court  In  Carter  Ac.  ▼. 
Harris.  4  Rand.  804.  and  Se^ar  y.  Edwards  and 
wife.  II  Leiffh  218,  as  well  as  In  tbe  present  case. 
In  the  present  case,  it  could  not  be  said  that  tbe 
relation  of  tbe  principal  and  affent  bad  been 
changed:  tbat  tbe  confidence  in  tbe  asrent  bad  been 
withdrawn.  And  as  strict  a  rule  was  applicable  as 
that  laid  down  by  lord  Eldon  In  Gibson  v.  Jeyes,  6 
Ves.  271.  He  there  said.  "An  attorney  buying  from 
hie  client  can  never  support  it,  unless  be  can  prove 
that  his  dlliffeiice  to  do  tbe  best  for  tbe  vendor  has 
heen  as  sreat  as  if  he  was  only  aft  attorney  dealing 
for  that  vendor  with  a  stranger.  Tbat  must  be  the 
mle.  If  it  appears  that  in  tbat  barffain  he  has  ffot 
an  advantage  by  his  diligence  beinff  surprised,  (put. 
tioir  fraud  and  incapacity  out  of  tbe  question)  which 
advantage,  with  due  diligence,  be  would  have  pre- 
vented another  person  from  irettlnff,  a  contract 
nnder  such  circumstances  shall  not  stand."— "From 
the  reneral  danger,  the  court  must  hold  tbat  if  the 
attorney  does  mix  himself  with  the  character  of 
Tendor,  he  mast  shew  to  demonstration  (for  that 
must  not  be  left  In  doubt)  that  no  industry  he  was 
bound  to  exert  would  have  ffot  a  better  bargain." 
And  the  court  in  the  present  case  miffht  properly 
conclude,  as  lord  Eldon  did  in  that.  "Therefore, 
without  imputing  fraud,  a  general  principle  of 
pnbllc  policy  makes  it  impossible  that  this  bargain 
can  stand.*'  

305     *Calwells    v.   Sheilds   &    Somerville. 

Auffust,  1843,  Lewisburff. 

(Absent  Cabbll,  P.,  and  Brooke,  J.) 

JodgHents— What  Constlttttes—Record  of  Judgment 
Coofessad—How  Far  Evidence  AUnnde  Is  Admlssl- 
Ue  to  Sbow  the  Action  and  Power  of  Attorney  to 
Confess*— Case  at  Bar.— On  a  motion  for  award  of 
execution  against  three  obliffors  in  a  fortbcomiuff 
bond,  one  of  whom  is  principal  and  the  other  two 
are  sureties,  the  entry  upon  the  record  states  that 
as  well  the  plaintiffs  came  by  their  attorney,  "as 
the  defendant  M."  (tbe  principal)  "in  his  proper 
person,  and  the  other  defendants  by  their  attor- 
ney, and  the  said  defendants  acknowledge  judg- 
ment" In  tbe  same  entry  (after  tbe  Judsrment) 
Is  the  following :  "And  the  plaintiffs  by  their 
attorney  here  in  court  release  to  the  defendants 
183  dollars  00  cents,  and  affree  to  stay  execution  of 
this  Judffment  until  the  first  day  of  tbe  next 
term."  On  a  bill  in  equity  by  tbe  sureties,  claim- 
ing a  discharge  on  the  ground  that  the  agree- 
ment to  stay  was  without  their  consent  or 
knowledge,  it  is  alleged  tbat  the  sureties  did  not 
appear  by  an  attorney  at  law,  but  by  an  attorney 
in  fact :  that  the  power  under  which  tbe  attorney 
acted  did  not  authorize  him  to  confess  Judgment 


*Reoords— CondnsiveneM  of.— Courts  of  record 
■peak  by  means  of  their  record,  and  the  record 
imports  in  itself  such  incontroUable  credit  and 
verity  that  it  generally  admits  of  no  averment, 
plea  or  proof  to  the  contrary.  Perry  v.  McHuffman, 
7  W.  Va.  808,  citing  CalwelU  v.  Sheilds,  2  Bob.  80&. 
See  also,  citing  tbe  principal  case  for  this  proposi- 
tlon,  Craig  v.  Sebrell,  9  Gratt.  134:  Ins.  Co.  v.  Barley, 
10  Gratt  385 ;  Richardson  v.  Jones.  12  Gratt  56 : 
Uchardson  v.  Donehoo,  16  W.  Va.  718. 

Jadgowota  by  Confession— Power  of  Attorney.— See 
monographic  note  on  "Judgments  by  Confession" 
appended  to  Richardson  v.  Jones,  18  Gratt  58. 


•  with  stay  of  execution  ;  and  tbat  in  fact  he  never 
consented  to  such  stay,  but  the  agreement  for  the 
stay  was  with  the  principal  alone.  Tbe  power  of 
attorney  Is  in  these  words  :  "We  authorize  J.  M. 
to  confess  Judgment  for  us  and  in  our  name,  on  a 
delivery  bond  in  favour  of  S.  &  S.  executed  by  us 
on  the  18th  November  1840;"  and  is  signed  and 
sealed  by  the  three  obligors.  Hsld,  1.  That  the 
entry  must  be  taken  altogether,  and  regarded  as 
tbe  record  of  a  judgment  between  the  parties 
upon  the  confession  of  the  defendants  therein, 
with  the  condition  of  a  stay  of  execution.  S.  That 
It  not  appearing  from  that  record  whether  the 
sureties  appeared  by  an  attorney  at  law  or  an 
attori&ey  in  fact  evidence  aliunde  is  admissible 
for  the  purpose  of  proving  that  they  appeared  by 
an  attorney  in  fact,  and  to  shew  the  authority 
under  which  he  acted.  8.  That  the  power  of  at^ 
tomey  under  which  tbe  attorney  acted  did  an- 
thorize  the  confession  of  judgment  with  sta}'  of 
execution.  4.  Tbat  parol  testimony  is  not  admis- 
sible to  prove  that  so  much  of  the  entry  as  relates 
to  the  stay  of  execution  was  without  the  consent 
of  the  said  attorney :  dissentiente  Stanabd.  J. 

On  the  28th  of  September  1839,    Fleming 

B.  Miller  and  William  B.    Calwell  ez- 

306      ecuted  an    obligation    to    Sheilds  *& 

Somerville  for  3000  dollars,    payable 

nine  -months  after  date. 

On  the  9th  of  the  same  month,  a  deed  of 
trust  was  made  between  Miller  of  the  first 
part,  James  Calwell  jr.  of  the  second,  and 
William  B.  Calwell  of  the  third  part, 
whereby,  after  reciting  that  William  B. 
Calwell  was  surety  in  the  bond  executed  by 
Miller  to  Sheilds  &  Somerville,  that  Miller 
was  indebted  to  William  B.  Calwell  1000 
dollars  by  bond,  and  that  William  B.  Cal- 
well was  the  endorser  with  Miller  on  a  note 
of  William  Ross  for  3000  dollars,  due  the 
Farmers  bank  of  Virginia  at  L/ynchburg, 
Miller  conveyed  to  James  Calwell  jr.  sun- 
dry slaves  and  horses,  and  his  furniture 
and  farming  utensils,  in  trust  that  if  Mil- 
ler should  pay  the  said  bonds,  and  indem- 
nify and  save  harmless  William  B.  Calwell 
from  liability  on  his  said  endorsement, 
then  all  right  and  title  in  and  to  the  prop- 
erty should  cease  and  determine  in  James 
Calwell  jr. ;  but  if  Miller  should  fail  in 
any  of  these  engagements,  and  William  B. 
Calwell  should  be  compelled  to  pay  the 
bond  to  Sheilds  A  Somerville,  or  the  debt 
to  the  Farmers  bank,  or  the  debt  of  1000 
dollars  should  be  unpaid  at  its  maturity, 
then  it  should  be  lawful  for  James  Calwell 
jr.  to  sell  by  public  auction,  after  three 
months  notice,  all  or  any  part  of  said  prop- 
erty, for  the  full  and  adequate  indemnity 
of  William  B.  Calwell  for  the  money  he 
might  have  paid  upon  the  debts  aforesaid, 
and  the  payment  of  the  bond  to  William 
B.  Calwell. 

On  the  first  of  May  1840  another  deed  of 
trust  was  made,  between  Miller  of  the  first 
part,  James  Calwell  jr.  of  the  second,  and 
William  B.  Calwell  and  Henry  B.  Calwell 
of  the  third  part,  whereby,  after  mention- 
ing the  same  endorsement  and  bonds,  and 
another  bond  of  750  dollars  to  William  B. 
Calwell,  and    after  mentioning  that  Henry 
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B.  Calwell  is  the   security   of   Miller  in   a 

note    to  John   Callaghan,    one  to  Matthew 

W.    Pettigrew,    and   one   to  Joel  W.  Flood, 

the   same    property   and  ten   head  of 

307  *cattle  were  conveyed  to  James   Cal- 
well jr.,  upon    trubt    that    if    Miller 

should  pay  off  the  debts  due  to  William  B. 
Calwell  when  they  should  become  due,  and 
should  pay  off  the  debts  due  to  Sheilds  & 
Somerville  and  to  the  Farmers  bank,  so 
that  William  B.  Calwell  should  be  entirely 
absolved  from  all  liabilities  for  the  same, 
and  should  also  pay  off  the  said  debts  for 
which  Henry  B.  Calwell  was  surety,  so  as 
to  absolve  him  from  all  liability  for  the 
same,  then  all  the  right  and  interest  con- 
veyed to  James  Calwell  jr.  should  cease  and 
determine.  But  if  Miller  should  fail  in 
any  or  all  of  these  engagements  and  obli- 
gations, then  it  should  be  lawful  for  James 
Calwell  jr.  to  sell  at  public  auction,  (the 
day  and  place  of  sale  being  advertised 
publicly  for  3  months)  at  the  request  of 
either  the  said  William  or  Henry,  so  much 
of  the  said  property  as  would  pay  the  said 
bonds  due  to  William  B.  Calwell,  and  also 
all  the  money  which  he  might  have  been 
requii^ed  to  pay  either  to  Sheilds  &  Somer- 
ville or  the  Farmers  bank,  and  also  pay  to 
Henry  B.  Calwell  all  money  which  he 
might  be  required  to  pay  to  Callaghan, 
Pettigrew  or  Flood. 

Default  being  made  in  the  payment  of 
the  bond  to  Sheilds  &  Somerville,  they 
instituted  an  action  thereupon  in  the  cir- 
cuit court  of  Greenbrier,  and  on  the  21st 
of  October  1840  obtained  judgment  against 
the  obligors.  A  writ  of  fieri  facias  on  the 
said  judgment  went  into  the  hands  of  Joel 
M'Pherson  deputy  for  John  Mays  sheriff 
of  the  county  of  Greenbrier,  and  on  the 
18th  of  November  1840  he  took  from  Miller 
and  William  B.  Calwell  a  forthcoming  bond 
with  James  Calwell  as  surety,  which  re- 
cited the  execution  as  amounting  to  3344 
dollars  77  cents.  This  bond  being  for- 
feited, M'Pherson  took  from  the  obligors 
the  following  writing: 

^^We  authorize  Joel   M'Pherson    to   con- 
fess judgment  for   us  and  in  our  name,  on 
a  delivery  bond  in  favour  of  Sheilds  &  Som- 
erville, executed    by   us  on    the  18th 

308  November  *1840.     Witness  our  hands 
and  seals  this  10th  day  May  1841. 


F.  B.  Miller,  [L.  S.l 
W.  B.  Calwell,  [L.  S.l 
Jas.    Calwell.     [L.  S.J'' 


After  this  it  was  discovered  that  by  mis- 
take of  the  clerk  the  fi.  fa.  issued  for  in- 
terest from  the  2d  of  June  1839,  instead  of 
from  the  2d  of  June  1840,  and  therefore 
there  was  an  excess  included  in  the  forth- 
coming bond  of  180  dollars  (the  interest  for 
one  year)  and  the  sheriff's  commission  of 
2  percent,  thereon,  being 3  dollars 60 cents, 
amounting  together  to  183  dollars  60  cents. 

On  the  15th  of  May  1841,  the  following 
judgment  was  entered: 

^^John  N.  Sheilds  and  Robert  B.  Somer- 
ville, merchants  and  partners  trading  under 


the  firm  and    style    of    Sheilds    A  Somer- 
ville, plaintiffs, 

against 
Fleming  B.  Miller,    Wm.   B.    Calwell  and 
James  Calwell,  defendants. 

*  'On  motion  for  award  of  execution  on  a 
forfeited  forthcoming  bond,  taken  by  vir- 
tue of  an  execution  sued  out  of  this  court 
on  the  27th  of  October  1840,  in  the  name  of 
the  plaintiffs  against  the  defendants  Flem- 
ing B.  Miller  and  William  B.  Calwell. 

**This  day  came  as  well  the  plaintiffs 
by  their  attorney,  as  the  defendant  Miller 
in  his  proper  person,  and  the  other  defend- 
ants by  their  attorney,  and  the  said  defend- 
ant acknowledge  judgment  for  the  sum  of 
6689  dollars  54  cents  the  penalty  of  the  said 
bond,  besides  the  costs  by  the  plaintiffi 
about  their  motion  in  this  behalf  expended. 
But  this  judgment  is  to  be  discharged  by 
the  payment  of  3344  dollars  77  cents  with 
legal  interest  thereon  from  the  18th  of 

309  November  1840  until  *paid,  and  the 
costs.  And  the  plaintiffs,  by  their  at- 
torney, here  in  court  release  to  the  defend- 
ants 183  dollars  60  cents  with  interest 
thereon  from  the  18th  day  of  Novemtter 
1840  till  paid,  and  agree  to  stay  execution 
of  this  judgment  until  the  first  day  of  the 
next  term  of  this  court." 

On  the  18th  of  August  1841,  William  B. 
Calwell,  by  a  writing  under  his  hand  and 
seal  endorsed  on  the  deed  of  the  9th  of 
September  1839,  assigned  and  transferred 
to  the  president  and  directors  of  the  buik 
of  Virginia  at  Buchanan,  for  value  re- 
ceived, his  right  and  interest  in  and  to  the 
property  conveyed  in  the  said  deed,  and  all 
benefit  thereof.  And  on  the  same  day  he 
united  with  Henry  B.  Calwell  in  makiag^  a 
similar  assignment  on  the  deed  of  the  first 
of  May  1840  for  their  benefit.  Afterwards, 
to  wit,  on  the  21st  of  August  1841,  a  formal 
deed  was  executed  between  Miller  of  the 
first  part,  John  S.  Wilson  of  the  aeooad 
part,  and  the  president  and  directors  of  the 
bank  of  Virginia  at  Buchanan  of  the  third 
part,  whereby  Miller  conveyed  the  aame 
property,  to  secure  the  payment  of  two 
bonds  to  the  said  bank,  in  which  William 
B.  Calwell  and  Henry  B.  Calwell  were 
joined  with  him.  And  at  the  foot  of  this 
deed  two  other  writings  were  executed,  one 
by  William  B.  Calwell  and  Henry  B.  Cal- 
well, bearing  date  on  the  same  day  with 
the  deed,  whereby  they  declared  that  the 
deed  was  executed  with  their  privity  and 
consent,  and  they  released  and  transferred 
all  their  right  and  title  to  the  property 
thereby  conveyed ;  and  the  other  by  James 
H.  Calwell,  bearing  date  the  23d  of  Angnst 
1841,  stating,  that  by  direction  of  the  par- 
ties, he  transferred  and  assigned  to  the 
president,  directors  and  company  of  the 
bank  of  Virginia  such  legal  title  as  was 
vested  in  him  by  virtue  of  the  deed  of 
trust  for  the  benefit  of  William  B.  Calwell 
and  Henry  B.  Calwell. 

In  January  1842,  William  B.    Calwell  and 
James  Calwell  filed  a  bill  to  restrain 

310  proceedings    against    them   on    *the 
i  judgment   of   Sheilds  A   Somerville, 
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setting  forth  that  William  B.  Calwell  was 
surety  of  Miller  in  the  original  judgment, 
and  James  Calwell  was  surety  of  Miller  and 
William  B.  Calwell  on  the  forthcoming 
bond,  and  alleging,  that  to  the  apfreement 
for  the  stay  of  execution  on  said  judgment 
they  were  neither  parties  nor  privies;  that 
it  was  entered  into  without  their  knowledge 
or  consent;  that  they  have  been  informed 
and  believe  it  was  entered  into  by  the 
'  plaintiffs  with  Miller  in  consideration  of  a 
waiver  by  Miller  of  an  error  in  the  execu- 
tion on  which  the  forthcoming  bond  had 
been  taken,  which  probably  rendered  the 
bond  invalid ;  that  Miller  had  no  authority 
of  any  kind  to  ihake  any  such  agreement 
for  them ;  that  the  power  of  attorney  given 
to  M'Pherson  only  authorized  him  to  con- 
fess judgment  for  them,  and  in  point  of  fact 
M'Pherson  did  not  in  any  manner  assent 
to  said  agreement  for  them  or  in  their  be- 
half. They  charged  expressly,  that  the 
agreement  was  completed  between  Miller 
and  the  plaintiffs  without  the  assent  of 
them  or  either  of  them,  directly  or  indi- 
rectly given,  either  by  themselves,  or  any 
one  in  any  manner  authorized  or  empow- 
ered to  give  such  assent  for  them,  and 
they  insisted  that  by  the  agreement  they, 
as  the  sureties  of  Miller,  were  released  from 
all  liability  to  pay  the  debt. 

Sheilds  &  Somerville,  in  their  answer, 
set  forth  the  tenor  of  the  judgment,  as  it 
appeared  by  a  transcript  thereof  exhibited 
with  the  answer.  And  they  stated  they 
were  informed  by  Alexander  P.  Bskridge 
esquire,  their  attorney  at  law,  that  the  ar- 
rangement made  was  in  fact  with  the 
knowledge  of  all  the  parties  interested,  or 
of  those  authorized  to  act  for  them ;  that 
Miller  acted  in  the  matter  not  only  for 
himself,  but  as  the  known  and  authorized 
agent  and  attorney  both  of  William  B.  Cal- 
well and  James  Calwell ;  that  Miller,  for 
himself  and  as  such  attorney,  objected  in 
the  first  instance  to  the  rendition  of  any 
judgment  on  the  forthcoming  bond, 
311  because  *of  the  mistake  of  the  clerk 
in  issuing  the  execution,  (taking  the 
ground  that  in  consequence  of  that  mistake 
the  execution  and  bond  were  liable  to  be 
quashed) ;  that,  to  obtain  a  judgment  at 
that  time  against  any  of  the  obligors,  he 
was  compelled  to  agree  to  stay  the  execution 
of  the  judgment  until  the  ensuing  term  of 
the  court ;  and  that  after  this  agreement, 
and  in  consequence  of  it,  judgment  was 
confessed  by  Miller  for  himself  and  as  at- 
torney for  the  other  obligors,  and  the 
agreement  was  entered,  of  record.  The 
answer  then  proceeded  as  follows : 

*'That  Miller  has  been  in  the  habit  of 
acting  as  attorney  for  the  Calwells  since 
the  commencement  of  his  practice  in  the 
county  of  Greenbrier,  is,  these  defendants 
are  informed,  a  well  known  fact.  He  has 
so  acted  in  their  cases  generally,  and  with 
their  knowledge  and  approbation ;  and  hav- 
ing so  acted  in  other  cases,  the  attorney 
aforesaid  of  these  defendants  regarded  him 
as  their  attorney  and  treated  with  him  as 
such  in  this  case.     It  is  well  known,  that  ac- 


cording to  the  practise  in  the  courts  of  this 
commonwealth,  no  warrant  of  an  attorney 
is  produced  to  sustain  the  action  of  an  at- 
torney in  any  particular  case,  but  when  a 
gentleman  has  obtained  a  license  to  practise 
in  the  courts  of  this  commonwealth,  and 
has  been  admitted  to  practise  in  any  par- 
ticular court,  it  is  enough  for  him  to  appear 
as  the  attorney  for  any  party  to  a  case  in 
that  court.  In  this  case  the  defendants  are 
informed  by  mr.  Eskridge,  not  only  that 
mr.  Miller  appeared  as  the  attorney  of  the 
Calwells  to  manage  this  case  for  them, 
but  that  he  has  frequently  appeared  as  their 
attorney  in  other  cases,  as  before  men- 
tioned ;  and  his  authority  to  appear  in  cases 
as  their  attorney,  and  manage  the  same  for 
them,  has  not  been  denied.  It  is  wholly 
unnecessary  to  enquire  whether  an  attorney 
at  law  is  authorized  to  make  an  agreement 
on  behalf  of  his  clients  for  a  stay  of  exe- 
cution. For  even  if  it  be  conceded  that 
312  Miller  had  no  greater  authority  *from 
the  Calwells  than  that  of  their  attor- 
ney, (which  would  be  conceding  a  great 
deal  more  than  ought  to  be  conceded)  and 
even  if  it  be  also  conceded  that  the  author- 
ity of  an  attorney  at  law  does  not  enable 
him  to  make  an  agreement  for  a  stay  of 
execution,  these  concessions  would  avail 
the  complainants  nothing,  for  the  plain 
reason  that  Eskridge  had  no  other  author- 
ity than  that  of  an  attorney  at  law,  and  the 
rule  must  work  both  ways.  If  Miller,  as 
the  attorney  at  law  for  the  Calwells,  was 
unauthorized  to  make  an  agreement  for  a 
stay  of  execution  which  would  bind  them, 
Bskridge,  as  attorney  at  law  for  these  de- 
fendants, was  equally  unauthorized  to 
make  an  agreement  for  a  stay  of  execution 
which  would  bind  these  defendants;  and  if 
the  agreement  was  not  binding  on  these 
defendants,  no  argument  is  necessary  to 
shew  it  can  avail  the  complainants  noth- 
ing." 

The  defendants  farther  stated  ^^that 
M'Pherson  was  present  in  court,  knew  of 
the  agreement  between  Miller  and  Bskridge 
at  the  time  it  was  made,  and  not  only  did 
not  object  to  it,  but  approved  it;"  and 
the  answer  continued  as  follows:  *^So  far 
from  an  unqualified  and  unconditional 
judgment  being  confessed  by  M'Pherson 
as  attorney  in  fact,  the  fact  is  (as  these 
defendants  are  informed )  that  neither 
M'Pherson  nor  Miller  would  confess  the 
judgment,  or  agree  to  confess  it,  uncondi- 
tionally; but  on  the  contrary,  the  mistake 
of  the  clerk  in  issuing  the  execution  was 
pointed  out  as  a  matter  which  vitiated  the 
execution  and  bond,  and  there  would  have 
been  no  confession  of  judgment  either  by 
M'Pherson  or  Miller,  except  for  the  agree- 
ment aforesaid  to  stay  the  execution.  That 
agreement  having  preceded  the  confession, 
the  confession  was  an  assent  to  the  agree- 
ment," even  if  the  confession  were  made  by 
M'Pherson. 

The  defendants  then  referred  to  the  two 
deeds  of  the  9th  of  September  1839  and  first 
of  May  1840,  and  said,  that  Miller  having 
failed  in  paying  off  his  obligation  to  them» 
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it   became  lawful  for   James  Calwell 

313  jr.    at    *the    request    of    William  B. 
Calwell,    to   sell  at   public  auction  so 

much  of  the  property  conveyed  as  was  nec- 
essary to  satisfy  the  debts  secured ;  but  in- 
stead of  causing*  such  sale  to  be  made,  the 
said  assignments,  deed  of  trust  and  other 
writings  of  the  18th,  21st  and  23d  of  Au- 
gust 1841  had  been  made.  And  they  insisted 
that  'Hf  indeed  William  B.  Calwell  had  the 
power  to  divert  the  property  conveyed  by 
Miller  to  secure  the  debt  due  to  these  de- 
fendants, from  the  purposes  for  which  it 
was  conveyed,  and  appropriate  it  to  other 
debts,  the  exercise  of  such  a  power  must 
deprive  him  of  all  right  to  the  relief  soug'ht 
by  the  bill." 

Eskridge,  who  had  been  the  attorney  for 
Sheilds  &  Somerville,  deposed  as  follows: 
*^When  the  motion  for  a  judgment  was 
about  being  made,  Miller  came  to  me,  and 
remarked  that  he  should  move  to  quash  the 
bond  and  execution  in  the  case,  as  mr. 
North  (the  clerk)  had  issued  the  execution 
for  one  year's  interest  more  than  it  ought 
to  have  issued  for;  and  called  my  attention 
to  the  bond  upon  which  the  suit  had  been 
brought.  Upon  examining  the  bond  and 
execution,  I  discovered  that  a  mistake  had 
been  made ;  and  then  told  mr.  Miller  I  would 
postpone  the  motion  to  a  future  day  of  the 
court.  On  the  day  on  which  judgment 
was  rendered,  an  arrangement  was  made 
with  Miller,  (acting,  as  I  supposed,  not 
only  for  himself  but  as  counsel  for  the  Cal- 
wells, )  by  which  the  defendants  were  to 
confess  judgment,  and  I,  on  behalf  of  the 
plaintiffs,  was  to  release  the  excess  of  in- 
terest, and  to  stay  the  execution  until  the 
first  day  of  the  succeeding  term  of  the 
court.  I  believed  when  the  arrangement 
was  mcide,  that  Miller  had  full  power  and 
authority  to  make  it  on  behalf  of  all  the 
defendants.  I  would  not  have  made  such 
arrangement  unless  I  had  believed  all  the 
defendants  were  to  be  bound  by  it."  On 
answer  to  a  question  by  the  counsel  for 
Sheilds  &  Somerville,   he  said,  '  ^Mr. 

314  Miller  *would  not  have  consented,  as 
I  understood,    to  a  judgment   on   the 

bond  without  a  stay  of  execution.  It 
was  considered,  as  well  as  I  recollect,  both 
by  mr.  Miller  and  myself,  that  the  parties 
would  be  'placed  in  the  same  situation  at 
the  then  succeeding  term,  as  if  the  delivery 
bond  and  execution  had  been  quashed  and 
new  execution  issued.  My  impression  was 
that  Miller,  throughout  this  transaction, 
was  acting  as  an  attorney  for  the  Calwells, 
and  for  himself  as  a  party  concerned.  My 
reason  for  this  impression  is,  that  I  have 
known  Miller,  since  he  has  practised  in 
Greenbrier,  acting  as  the  attorney  for  the 
Calwells  in  all  their  cases,  and  in  the  ar- 
rangement made  by  him  he  assumed  to  act 
for  all  the  defendants,  and  I  did  not  think, 
as  a  member  of  an  honourable  profession, 
he  would  assume  to  act  where  he  had  no 
authority. ' '  In  answer  to  another  question 
he  said,  ^^I  would  not  have  made  an  arrange- 
ment with  Miller  alone,  nor  would  I  have 
entered   into   any    agreement   to   stay    the 


execution,  to  which  the  defendants  Calwells 
were  not  assenting  by  their  attorney  or 
agent ;  and  if  I  had  not  firmly  believed  that 
Miller  had  the  power  as  attorney  to  make 
the  arrangement  to  stay  the  execution 
and  confess  the  judgment,  I  would  have 
made  no  arrangement  with  him." 

On  the  other  hand,  mr.  Miller  (who  was 
objected  to  by  the  counsel  of  Sheilds  & 
Somerville  as  incompetent)  deposed  as  fol- 
lows': *' Before  a  motion  for  judgment  was  • 
made  upon  the  bond,  I  had  discovered  the 
error  in  the  execution,  and  indicated  it  to 
mr.  Eskridge ;  upon  whose  motion  the  case 
was  docketed  and  continued.  Upon  exam- 
ination he  admitted  the  error,  and  sug- 
gested a  confession  of  judgment  with  stay 
of  execution  and  correction  of  the  error. 
To  this  I  at  once  assented,  confessed  the 
judgment  for  myself,  and  have  no  recollec- 
tion of  any  thing  else  that  occurred  sbont 
it.  I  did  not  see  mr.  M'Pherson  confess 
the  judgment,  nor  had  I  any  conversation 
with  him,  that  I  can  recollect,  in  re- 
315  lation  *to  it.  I  am  certain  that  I  did 
not  direct  or  control  his  action  upon  it 
in  any  way  whatever,  nor  did  I  ever  hear  the 
record  read,  or  see  it,  until  late  in  the  falL 
I  was  neither  the  agent  of  the  securities, 
nor  did  I  in  any  way  assume  to  be  such. 
I  was  the  principal  debtor,  and  wanted 
time  to  pay  the  debt,  and  felt  confident  of 
my  ability  to  do  so  at  the  time  which  the 
limitation  gave  me."  In  a  subsequent  part 
of  his  deposition  he  said,  ''I  was  in  this 
case  not  acting  as  the  attorney  for  the  se- 
curities, nor  did  I  assume  to  be  such." 

M'Pherson  deposed  as  follows:  '*I  was 
authorized  by  a  paper  writing,  filed  with 
the  papers  in  the  case  of  Sheilds  &  Somer- 
ville, to  confess  a  judgment  on  a  delivefy 
bond  for  William  B.  and  James  Calwell, 
which  I  did  in  open  court.  I  had  no  other 
power  granted  me.  I  did  not  consent  to  the 
stay  of  said  execution.  I  was  not  consulted 
in  relation  to  the  stay,  and  further  it  was 
a  matter  with,  which  I  had  nothing  to  do." 
In  answer  to  a  question  he  said,  *'I  frasnot 
aware  that  there  was  any  objection  to  the 
bond,  until  the  bond  was  directed  to  be 
docketed;  and  was  informed  (as  well  as  I 
recollect,  perhaps  on  the  same  day,  or  dar- 
ing the  court)  by  mr.  North,  that  it  was  in 
consequence  of  an  error  in  him  as  clerk, 
and  not  in  me  as  sheriff.  I  was  apprised 
of  the  stay  of  execution  shortly  after  the 
rising  of  the  court,  about  the  time  I  re- 
ceived my  executions  from  the  office,  or 
perhaps  during  the  court;  I  cannot  say 
certainly." 

Mr.  North,  in  his  deposition,  said,  that 
he  did  not  recollect  that  any  other  counsel 
than  Miller  had  appeared  for  William  B. 
Calwell  and  James  Calwell  since  Miller's 
removal  to  Greenbrier,  except  in  oae  ac- 
tion of  trespass  against  James  Calwell: 
that  Miller  was  the  attorney  for  them  is 
all  cases  against  them  in  the  circuit 
court  of  Qreenbrier  in  which  pleas  have 
been  put  in,  since  some  time  in  the  year 
1840;  that  the  original  judgment  in  favour 
of    Sheilds    &    Somerville    was    an   office 
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316  judgement,      *no     plea    having    been 
put  in :  that  at  May  term  1841,  Miller 

examined  all  or  most  of  the  delivery  bonds 
executed  by  James  Caiwell  and  William  Bi 
Calwell:  that  after  he  had  examined  the 
delivery  bond  and  the  original  judgment  in 
the  case  of  Sheilds  &  Somerville,  he  under- 
stood from  him  that  he  intended  to  resist 
the  award  of  execution  on  the  delivery 
bond,  because  of  a  variance  between  the 
judgment  and  execution :  and  that  on  prov- 
ing the  notice,  the  motion  was  docketed 
and  continued.  *  *  A  day  or  two  afterwards, ' ' 
he  said,  **I  was  informed  (I  think  by  mr. 
Miller  and  mr.  Eskridge  the  attorney  for 
Sheilds  &  Somerville)  that  the  matter  had 
been  arranged ;  that  judgment  was  to  be 
confessed  on  the  bond,  with  a  stay  of 
execution  until  the  next  court."  Accord- 
ing to  his  recollection,  *'mr.  Kskridge,  mr. 
Miller  and  mr.  M'Pherson,  or  perhaps  mr. 
Miller  and  mr.  M'Pherson,  came  to  the 
clerk's  o£Bce,  and  confessed  the  judgment 
as  entered  on  the  record :  F.  B.  Miller  con- 
fessed the  judgment  in  person,  for  himself; 
William  B.  Calwell  and  James  Calwell,  by 
Joel  M'Pherson  their  attorney  in  fact." 

There  was,  however,  a  manifest  differ- 
ence between  the  entry  of  the  judgment  in 
this  case  and  the  entries  in  other  cases  (in 
the  same  court  at  this  and  a  preceding 
term)  in  which  judgments  were  confessed 
for  the  Cal wells  by  M'Pherson  as  their 
attorney  in  fact.  For  while  the  entry  in 
this  case,  as  it  regards  the  Calwells,  was  in 
the  form  that  would  have  been  used  if  the 
confession  for  them  had  been  by  an  attor- 
ney at  law,  the  entries  in  the  other  cases 
were  as  follows:  *^This  day  came  as  well 
the  plaintiffs  by  their  attorney,  as  the  de- 
fendants by  Joel  M'Pherson  their  attorney 
in  fact,  and  thereupon  the  said  defendants, 
by  their  attorney  aforesaid,  acting  under 
a  power  of  attorney  under  the  hands  and 
seals  of  the  defendants,  acknowledge  judg- 
ment" &c.  Copies  of  five  judgments  in 
this  form  were  filed  as  exhibits. 

317  *The  cause  was   heard   the   19th  of 
October  1842,  before  Duncan,  J.,  upon 

a  motion  by  the  defendants  to  dissolve  the 
injunction :  On  consideration  whereof,  the 
court,  for  reasons  stated  in  a  written  opin- 
ion, decreed  that  the  injunction  be  dis- 
solved. The  following  is  an  extract  from 
that  opinion. 

'*A  record  is  truth  in  contemplation  of 
law,  and,  in  the  language  of  lord  Coke, 
'imports  in  itself  such  incontrollable  credit 
and  verity  that  it  admits  of  no  averment, 
plea  of  proof  to  the  contrary.'  And  this  is 
rendered  necessary  from  principles  of  public 
policy ;  for  if  the  verity  of  the  records  of 
courts  of  justice  could  be  questioned,  there 
would  be  no  end  to  litigation,  and  no  se- 
curity for  titles  to  estates.  Hardships  may 
sometimes  arise  from  the  inflexibility  of 
the  rule,  but  it  is  much  better  that  they 
should  be  endured,  than  to  encounter  the 
pervading  and  extensive  mischiefs  that 
would  result  from  its  relaxation.  The  rule 
is  not  of  modem  origin,  but  can  be  traced 
up  to  the  earliest   history   of    the  common 


law ;  and  no  instance,  I  believe,  has  oc- 
curred of  any  departure  from  it  down  to  the 
present  day.  The  record  in  the  present 
case  states  that  the  defendant  Miller  in  his 
proper  person,  and  the  other  defendants  by 
their  attorney,  appeared,  and  the  said  de- 
fendants [that  is,  the  said  Miller  and  the 
two  Calwells  his  sureties]  acknowledge 
judgment  for  the  sum  &c.  We  may  here 
stop  to  enquire,  whether  it  would  be  com- 
petent for  either  of  these  parties  to  deny 
the  facts  stated  in  the  record,  so  far  as  I 
have  quoted  it ;  that  is,  could  the  defend- 
ant Miller  be  admitted  to  aver  and  prove 
that  he  did  not  appear  in  person  and  con- 
fess the  judgment?  Suppose  he  offered  to 
prove  an  alibi,  such  proof  would  necessa- 
rily be  by  parol,  by  facts  in  pais:  and  how 
could  such  proof  compare  with  a  record, 
having  the  solemn  sanction  of  a  court  of 
record?  Or  suppose  that  the  plaintiffs  (the 
Calwells)  offered  to  prove  that  the  attorney 
who  confessed  the  judgment  was  not 
318  authorized  *by  them  to  do  so:  if 
there  is  any  force  in  the  decisions 
upon  this  question,  ancient  or  modern,  they 
clearly  would  not  have  the  right.  In  1 
Salkeld  86,  the  court  of  king's  bench  de- 
cided, 'that  an  attorney's  consent  binds  the 
client,  though  contrary  to  his  express 
orders;'  and  in  another  case  reported  on 
the  same  page,  chief  justice  Holt  said, 
*The  course  of  this  court  is,  where  the  at- 
torney takes  upon  him  to  appear,  the  court 
looks  no  farther,  and  leaves  the  party  to 
his  action  against  him.'  In  a  modern 
case  decided  by  a  learned  judge  of  the  fed- 
eral court,  in  an  action  brought  against 
two  defendants  upon  a  judgment  rendered 
in  a  state  court,  the  record  shewed  that 
both  the  defendants  *  appeared  by  attorney.' 
One  of  them  pleaded,  that  at  the  time  of 
the  proceedings  he  resided  out  of  the  state ; 
that  he  had  no  notice  of  the  proceedings, 
nor  authorized  any  person  to  consent  for 
him  to  the  plea.  There  was  a  demurrer, 
and  the  court  sustained  the  demurrer.  This 
case  presented  the  ground  of  an  alibi,  (ac- 
cording to  the  hypothetical  case  stated  by 
me  in  the  first  proposition,)  and  in  all  re- 
spects is  a  much  stronger  case  that  the  case 
of  the  plaintiffs;  yet  judge  Washington 
decided  it  upon  the  broad  ground,  that  a 
record  imports  in  itself  such  incdntrollable 
credit  and  verity,  that  it  admits  of  no 
averment,  plea  or  proof  to  contradict  it. 

"So  much  as  it  regards  what  may  be 
technically  called  the  judgment  in  this 
case.  I  am  clear  in  the  opinion  that  the 
plaintiffs  are  estopped  by  the  record  from 
denying  that  there  was  such  a  judgment, 
and  that  it  was  rendered  upon  their  confes- 
sion by  their  attorney. 

"But  in  the  argument  it  was  contended 
with  great  force  and  plausibility,  that  the 
agreement  to  stay  execution  was  an  extra- 
judicial act  of  the  parties ;  that  it  consti- 
tuted no  part  of  the  judgment  of  the  court : 
and  that  whilst  they  admit  the  full  force 
of  the  rule  that  the  records  of  the  courts 
must  be  considered  a  verity,  yet  the  rule 
only    applies    to    the    judicial     action    of 
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319  the  court,  *and  cannot  be  expended 
to  embrace  mere  private  agreements, 

which  might  as  well  be  made  out  of  court, 
and  with  which  the  court  had  nothing  to 
do.  It  seems  to  me  that  this  reasoning 
cannot  be  sustained.  A  judgment  by 
confession  is  always  the  result  of  agree- 
ment, and  frequently  of  compromise  and 
concession ;  and  I  have  shewn  that  a  judg- 
ment by  confession  cannot  be  questioned. 
And  so  in  reference  to  any  agreement  in 
the  progress  of  a  cause.  We  have  seen  in 
the  case  extracted  from  Salkeld,  that  an 
agreement  by  the  attorney  to  join  issue  on 
a  plea,  (which  the  court  says  was  a  hard 
plea,)  against  the  express  orders  of  the 
client,  was  binding  on  the  client.  Thus  I 
have  shewn  by  express  adjudication,  that 
the  agreement  of  the  parties  entered  upon 
the  record,  in  relation  to  a  cause  depending 
in  the  court,  is  of  as  high  a  nature  as  the 
record  of  the  action  of  the  court  itself. 
And  how  is  it  in  the  case  of  an  agreement 
of  this  character,  entered  upon  record  after 
a  judgment  has  been  rendered?  Suppose 
the  plaintiff,  by  his  attorney,  were  to 
enter  upon  the  record  satis^ction  of  a 
judgment ;  can  there  be  any  doubt  that  it 
would  be  binding  upon  the  plaintiff?  I 
think  there  could  be  none.  And  as  to  an 
agreement  to  stay  execution,  suppose  the 
record  had  stated  that  the  defendants  had 
in  proper  person  appeared  and  agreed  to  it ; 
would  they  not  have  the  same  right  to 
controvert  the  fact  of  their  having  ap- 
peared in  person,  as  they  would  of  an  entry 
upon  the  record  that  they  had  appeared  by 
their  attorney?  I  can  see  no  difference. 
The  agreement  to  stay  execution  is  as  much 
a  part  of  the  record  as  the  agreement  con- 
fessing judgment,  and  being  contempora- 
neous with  it,  must  be  looked  upon  as  a 
part  of  the  same  transaction.  And  that 
an  agreement  entered  upon  record  to  stay 
execution  has  all  the  characteristics  of  a 
record,  is  clearly  inferrible  from  the  deci- 
sion in  Eppes  &  others  v.  Randolph,  2  Call 
186.     Under  our  statute  of  executions, 

320  we  know   that    a    judgment  *^creditor 
must  sue  out  execution  within  a  year 

after  the  rendition  of  the  judgment:  yet  in 
the  case  to  which  I  have  just  referred, 
there  was  a  stay  of  execution  for  two  years 
from  the '  time  of  rendering  the  judgment, 
and  the  court  of  appeals  recognized  the  right 
to  sue  out  execution  after  the  expiration  of 
the  time  to  which  the  stay  of  execution  ex- 
tended, though  more  than  a  year  had 
elapsed  from  the  date  of  the  judgment.  And 
I  apprehend  that  the  defendant  could  not 
have  been  entertained  on  a  motion  to  quash 
the  execution ;  on  the  ground  that  the 
record  of  the  agreement  to  stay  execution 
was  an  estoppel  upon  him.  Such,  I  have 
reason  to  believe,  has  been  the  uniform 
course  of  the  courts  on  this  subject.  But 
if  it  were  competent  to  the  defendants  to 
question  the  verity  of  the  record  as  to  the 
agreement  by  them,  by  their  attorney,  to 
stay  execution,  is  not  the  right  mutual, 
and  cannot  the  plaintiffs  contest  that 
matter  also,    and   say   that  their  attorney 


made  no  such  agreement,  or  that  he  tran- 
scended his  authority?  Suppose  the  plain- 
tiffs had  caused  execution  to  issne  before 
the  expiration  of  the  stay,  can  there  be  a 
question  that  the  court  would  have  in- 
stantly quashed  it,  even  if  the  plaintiffs 
had  been  full  handed  with  proof  that  the 
attorney  made  no  such  agreement  to  stay 
execution,  or  if  he  did,  that  he  transcended 
his  authority?  And  if  the  argument  of 
the  plaintiffs  here  rest  upon  the  ground 
that  the  general  power  of  an  attorney  at 
law  extends  only  to  the  prosecution  or  de- 
fence of  an  action,  and  that  after  judgment 
is  rendered  his  functions  cease,  how  wiU 
that  proposition  affect  the  parties  here? 
The  plaintiffs'  attorney,  it  is  supposed,  had 
no  right  to  enter  into  an  agreement  for  a 
stay  of  execution,  so  as  to  bind  them.  If 
this  is  admitted,  then  the  attorney  for  the 
creditors  had  no  right  to  make  the  agree- 
ment, so  as  to  bind  them.  Therefore  the 
agreement  to  stay  execution  was  bindin^^ 
on  neither   party :  it  must  consequently  be 

a  nullity,  and  the  judgment  wookl 
321      stand  as  if  no   such  *agree]nent  had 

been  made.  Now  the  principle  it 
well  established,  that  it  is  not  the  mttt 
fact  of  indulgence  by  a  creditor  to  the 
principal  debtor  that  will  exonerate  the 
sureties :  the  indulgence  must  be  the  result 
of  a  valid  agreement  between  the  creditor 
and  his  debtor,  which  would  be  enforced 
either  at  law  or  in  equity.  This  principle 
has  been  so  often  decided,  that  a  reference 
to  the  authorities  is  unnecessary.  It  is  not 
pretended  that  there  was  any  other  agree- 
ment to  stay  execution,  than  that  disclosed 
by  the  record ;  and  that  agreement,  if  not 
binding  on  the  sureties,  cannot  be  bindinfi^ 
on  the  creditors. 

''But  it  is  contended  that  the  attomej 
for  the  defendants,  mentioned  in  the  rec- 
ord, was  Joel  M'Pherson,  the  attorney  in 
fact.  The  answer  to  this  is,  that  the  rec- 
ord does  not  so  state  it :  and  a  record  mast 
awaya  be  proved  by  itself ;  nothing  alinode 
is  admissible.  The  term  attorney,  used  in 
the  record,  implies  an  attorney  at  law. 
But  suppose  it  does  comprehend  an  attorney 
in  fact:  non  constat  that  the  attorney  in 
fact  was  Joel  M'Pherson ;  it  may  have  been 
another :  and  non  constat  that  the  letter  of 
attorney  was  the  same  filed  in  this  cause; 
there  may  have  been  another:  and  to  go 
into  the  enq^uiry  would  be  to  subvert  the 
rule  I  have  just  stated,  that  a  record  must 
be  proved  by  itself,  and  admits  of  nothing 
aliunde.  Suppose,  however,  that  the  attor- 
ney mentioncNd  in  the  record  was  Jod 
M*Pherson,  and  that  his  sole  authority  was 
the  letter  of  attorney  filed  in  this  case:  is 
the  proposition  a  clear  one,  that  he  wonld^ 
have  transcended  his  authority  in  making 
the  agreement  for  the  stay  of  execution? 
I  doubt  exceedingly  whether  it  would  not 
have  been  within  the  scope  of  his  author- 
ity. He  might  have  consults  thereby  the 
interest  of  his  principals.  And  when  we 
take  into  consideration  the  fact,  that  they 
were  actually  in  possession  of  a  trust  fond 
belonging  to  the  principal  debtor,  intended 
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for  their  indemnity  against  this  par- 

322  ticular  debt,  in  equity  *they  became 
principals  themselves :  therefore  delay 

was  precisely  what  they  may  have  most 
desired.  But  I  will  not  elaborate  this 
branch  of  the  case.  My  proposition  is, 
that  the  record  is  conclusive  ag^ainst 
them. ' » 

William  B.  Calwell  and  James  Calwell 
presentea  a  petition  for  an  appeal.  In  a 
note  by  Patton  as  their  counsel,  subjoined 
to  the  petition,  it  was  insisted  that  the 
judge  of  the  circuit  court  had  miscon- 
ceived the  question  in  the  case ;  that  his 
opinion  was  founded  on  the  supposition 
that  the  plaintiffs  seek  to  impeach  the 
verity  of  the  record,  when  such  is  not  the 
fact.  **On  the  contrary,"  said  the  counsel, 
'  'they  insist  upon  the  verity  of  the  record. 
They,  by  their  attorney,  did  confess  the 
judgment.  They  expected  and  intended 
that  Miller  their  principal  should  also  conn 
fess  judgment.  This,  it  is  true,  he  did : 
but  by  an  arrangement  between  him  and 
the  defendants  in  equity,  without  the 
knowledge  or  consent  of  the  plaintiffs,  or 
of  any  person  acting  for  or  authorized  to 
act  for  them,  he  procured  a  stay  of  execu- 
tion.*' The  attorney  of  the  plaintiffs  made 
no  agreement  that  the  execution  should  be 
stayed;  **they  made  no  such  condition. 
The  record  alleges  no  such  thing.  And 
the  proof  not  on^  shews  that  neither  they 
nor  any  one  else  for  them  (either  attorney 
at  law  or  attorney  in  fact)  made  any  such 
agreement,  but  it  shews  who  did  make  the 
agreement.  The  proof  is  clear  beyond 
doubt,  that  Miller  acted  for  himself,  and 
for  himself  alone ;  and  it  is  equally  clear 
that  the  attorney  in  fact,  who  acted  for  the 
plaintiffs  in  confessing  the  judgment,  knew 
nothing  about  the  arrangement, — neither 
assented  to  it  nor  was  consulted  about  it." 

The  appeal  was  allowed. 

Price  for  appellants.     There  is  no  incon- 
sistency between  the  allegations  of  the  bill 
and  the  entry  upon  the  record.     The  circuit 
court  seems  to  have  supposed  that  the  entry 
of  the  appearance    of  the  defendants 

323  by  their    ^attorney  must   meafi    that 
they  appeared  by  an  attorney  at  law. 

But  that  is  not  the  necessary  meaning  of 
attorney:  it  means  attorney  at  law  or  in 
fact,  but  does  not  necessarily  mean  either. 
And  the  record,  therefore,  does  not  estop 
the  appellants  from  shewing  by  parol  that 
the  attorney  meant  was  an  attorney  in  fact. 
Not  only  did  the  circuit  court  hold  it  to 
work  such  estoppel,  and  to  be  conclusive 
proof  that  an  attorney  at  law  was  meant, 
but  it  seems  to  have  supposed  that  Miller 
must  of  necessity  have  been  that  attorney. 
For  this  supposition  there  is  no  foundation. 
The  original  judgment  was  by  default,  and 
no  information  is  to  be  derived  from  that 
to  shew  who  was  the  attorney  in  the  case. 
Is  it  to  be  presumed  that  Miller,  the  prin- 
cipal debtor,  had  been  employed  as  the  at- 
torney of  the  sureties?  This  would  be  a 
presumption  not  only  without  proof,  but 
against  proof:    for   Miller  expressly    dis- 


claims acting  for  the  Cal wells ;  and  M'Pher- 
son  proves  that  he  confessed  the  judgment. 
But  suppose  the  record  is  to  be  considered 
as  importing  that  the  defendants  appeared 
by  an  attorney  at  law  and  confessed  the 
judgment;  how  far  have  the  plaintiffs  ad- 
vanced? Not  a  step.  The  record  shews 
that  the  plaintiffs  at  law  by  their  attorney, 
agreed  to  stay  execution.  This  is  the  very 
thing  complained  of;  and  the  record  is 
therefore  evidence  in  our  favour.  The  rec- 
ord does  not  shew  with  whom  the  agree- 
ment was  made;  it  certainly  does  not  shew 
an  agreement  between  the  Calwells  and  the 
plaintiffs  at  law  for  the  stay :  and  we  may 
therefore  well  contend  that  the  burthen  is, 
by  the  record,  thrown  upon  the  plaintiffs 
at  law,  to  shew  that  the  Calwells  were  par- 
ties to  or  acquiesced  in  the  agreement. 
At  all  events  we  may  shew  with  whom  the 
agreement  was  made, — that  it  was  with 
Miller,  without  shewing  the  record  untrue. 
So  far  as  appears  from  the  record,  the 
agreement  was  voluntary;  but  we  are 
authorized    to  shew  by  parol  what  was  the 

inducement  to  it ;  and  the  proof  shews 
324      the   consideration.     *What  then    was 

the  effect  of  the  agreement?  The 
cases  all  shew  that  if  there  be  an  agree- 
ment for  delay  between  the  principal  and 
the  creditor,  by  which  the  hands  of  the 
creditor  are  tied,  the  sureties  are  dis- 
charged. Nisbet  V.  Smith  and  others,  2 
Bro.  C.  C.  579;  Rees  v.  Berrington,  2  Ves. 
jnn.  540;  Bonltbee  v.  Stubbs,  18  Ves.  20; 
Samuel  v.  Howarth,  3  Meriv.  278;  King 
V.  Baldwin,  2  Johns.  Ch.  Rep.  560;  8.  C,  17 
Johns.  R.  390;  Croughton  v.  Duval,  3  Calf 
69;  Ward  v.  Johnson,  6  Munf.  6;  Hill  v. 
Bull,  Gilm.  149;  Bennett  v.  Maule's  adm'x, 
Gilm.  305;  Norrisv.  Crummey  &c.,  2  Rand. 
334;  Hunter's  adm'rs  v.  Jett,  4  Rand.  107; 
Steele  v.  Boyd,  6  Iieigh  547.  If  there  had 
been  no  agreement  of  record, — if  there  had 
merely  been  a  paper  written  and  filed  con- 
taining an  agreement  between  the  plaintiffs 
and  Miller  that  the  execution  should  be 
stayed,  it  would  operate  to  discharge  the 
sureties.  The  entry  on  the  record  can  have 
no  other  effect. 

It  will  be  contended  on  the  other  side, 
that  Miller  is  incompetent.  This  case  is 
like  Hill  v.  Bull  in  this,  that  there,  with- 
out Hite*s  deposition,  there  was  other 
abundant  testimony,  and  here  the  testi- 
mony is  abundant  without  Miller's.  But 
the  objection  there,  that  the  witness  was 
liable  for  costs,  does  not  apply  here.  In 
Steele  v.  Boyd  it  was  unanimously  decided 
that  the  witness  was  competent;  and  the 
decision  is  in  point.  Here,  though  the  Cal- 
wells got  relief,  Miller  will  not  be  released. 
His  interest  is  equal  on  both  sides.  Ware 
V.  Stephenson,  10  Leigh  155,  is  also  a  per- 
tinent authority  on  the  question  of  compe- 
tency. 

The  objection  that  William  Calwell  was 
indemnified  by  Miller's  deeds  of  trust, 
does  not  apply  to  James  Calwell.  But  is 
there  any  force  in  the  objection  even  as  to 
William  Calwell?  What  were  the  terms  of 
the     deeds?      If    William     Calwell    should 
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have  the  money  to  pay,  the  property  might 
be   sold.     But   unless   he  is  bound,  he    will 
not   have  it  to  pay,  and  therefore  the  deeds 
cannot  operate. 

325  ^Robinson  for  appellees.  The 
ground  of  the  bill  is,  that  the  agree- 
ment to  stay,  though  made  at  the  same 
time  that  the  defendants  confessed  judg- 
ment, and  entered  of  record  contempora- 
neously with  that  confession,  was  without 
their  knowledge  or.  consent.  Before  en- 
quiring whether  the  parol  evidence  sustains 
the  allegation,  the  question  arises  how  far 
such  evidence  is  admissible  to  shew  what 
took  place  in  court?  To  what  do  we  look 
'*when  the  acts  of  a  court  of  justice  are 
the  subject  of  evidence?"  The  answer  is, 
that  '*  courts  of  record  speak  by  means  of 
their  records  only."  SStarkieon  Ev.  1043. 
And  the  record  imports  in  itself  such  in- 
controllatle  credit  and  verity,  that  it  ad- 
mits of  no  averment,  plea  or  proof  to  the 
contrary.  3  Tho.  Co.  Lit.  323;  Field  v. 
Gibbs  Ac,  Peters*s  C.  C.  R.  155.  This  is 
not  controverted ;  it  is  said  that  the  appel- 
lants, so  far  from  making  any  averment 
against  the  record,  insist  on  its  verity. 
If  it  had  been  averred  that  the  Calwells  had 
not  appeared  by  attorney,  and  had  not  ac- 
knowledged the  judgment,  it  is  agreed  that 
such  averment  would  have  been  against 
the  record,  and  no  proof  of  it  could  have 
been  received.  But  the  argument  is,  that 
it  is  no  contradiction  of  the  record  to  aver 
that  what  is  entered  after  the  judgment, 
was  without  their  knowledge  and  assent. 
An  inspection  of  the  record  is  sufficient  to 
demonstrate  the  incorrectness  of  this  prop- 
osition. The  record  states  that  the  plain- 
tiffs release  to  the  defendants.  This 
undoubtedly  means,  to  all  the  defendants ; 
to  Miller,  who  had  appeared  in  person,  and 
to  the  other  defendants,  who  had  appeared 
by  attorney.  And  if  the  release  be  to  all 
the  defendants,  the  agreement  to  stay  the 
execution  must  be  understood  to  be  an 
agreement  with  all.  It  is  only  necessary 
to  read  the  sentence,  to  see  that  this  is  its 
meaning.  Agree  with  whom?  Wh3',  with 
the  defendants,  of  course;  with  Miller,  who 
had  appeared  in  person,  and  with  the  other 

defendants,  who  had  appeared  by  at- 

326  torney.     No  *other  interpretation  can 
fairly    be   placed  upon  the  language, 

in  the  absence  of  words  confining  the  agree- 
ment to  Miller.  Had  it  been  understood  to 
be  with  Miller  alone,  there  would  have  been 
inserted,  after  the  word '* agree, "  the  words 
"with  the  defendant  Miller."  Suppose,  in- 
stead of  one  defendant  appearing  in  person 
and  the  others  by  attorney,  all  had  ap- 
peared in  person  or  all  by  attorney,  and  the 
entry  had  stated  that  the  defendants  came 
in  proper  person  or  came  by  attorney,  and 
had  been  in  all  other  respects  exactly  as  it 
is;  surely  the  agreement  must,  in  each  of 
those  cases,  have  been  understood  to  be 
with  all  the  defendants  who  appeared.  And 
if  it  would  have  been  so  understood  in  those 
cases,  it  must  be  understood  in  the  same 
way  in  this.  The  other  side  leave  out  of 
(heir   consideration    the   word  agree;  they 


would  have  the  court  to  forget  that  this 
word  necessarily  imports  that  there  is  some 
person  or  persons  with  whom  the  agreement 
is  made.  If  not, — if  they  admit  that  the 
import  of  the  record  is  that  there  were  two 
parties  to  the  agreement,  then  the  conclu- 
sion is  irresistible,  that,  according  to  the 
record,  the  plaintiffs  by  their  attorney  con- 
stituted one  party,  and  the  defendants  in 
person  or  by  attorney  the  other  party :  just 
as  in  a  case  where  a  suit  is  entered,  dis- 
missed agreed,  the  plaintiffs  constitute  one 
party  to  the  agreement,  and  the  defendants 
the  other ;  or  as  in  th*e  case  of  articles  of 
agreement  between  A.  B.  of  the  one  part, 
and  C.  D.  and  E.  F.  of  the  other,  where, 
it  being  said  that  A.  B.  agrees,  the  neces- 
sary conclusion  would  be  that  the  agree- 
ment was  with  C.  D.  and  E.  F.  both.  The 
record  in  this  case,  then,  must  be  consid- 
ered as  importing  not  only  that  the  agree- 
ment was  with  the  knowledge  of  all  the 
defendants,  but  also  that  it  was  with  the 
consent  of  all. 

But* it  is  not  necessary  that  there  should 
have  been  the  express  consent  of  all ;  it  is 
enough    if    the    agreement    was    with  the 

knowledge  of  all.     Now,  as  the  record 
327      *shews  and  the  appellants  admit  that 

they  appeared  by  attorney,  this  ap- 
pearance charges  them   with   knowledge  of 
all  the  proceedings  which  took  place  in  court 
in  the  case.     And   the   a^eement   to  stay 
being  part  of  those  proceedings,    they  can- 
not be  heard  to  say  that  the  agreement  was 
without    their    knowledge.       Suppose    this 
were  a  case  in  which  the  defendants  had  all 
confessed   judgment   in  proper  person,  the 
entry  in  other  respects  being   as  it  is,  and 
two  of  the  defendants  were   hardy   enough 
to   aver   that    the   agreement  was  without 
their  knowledge ;  can   it    be   imagined  for 
one  single  moment  that  such  an    ayerment 
would  avail?    Surely  not.     For  all  that  ap- 
pearf   in   the  record  is  regarded  as  having 
been  done  publicly  in  court,  and  the  parties 
who   appeared    are   considered    as   present 
while   there    was   action    in    the  case,  and 
privy  to  what   was  done.     The   agreement 
to  sta3P,  forming  a   part   of  the   action  in 
the  case,  must  be  held  to  have  been    made 
in  their  presence  and  with  their  knowledge, 
and  no  averment  or  proof  could  be  received 
from  them  to   the   contrary.     If  this  would 
be  so  in   case   all   the  defendants  had  ap- 
peared in  person,  how  stands  the  case  when 
one  of  them  has  appeared  in  person  and  the 
two  others    by   attorney?    The   agreement 
to  stay   must,  in  this  case,   equally  be  held 
to  have  been  made  in  the  presence  and  with 
the  knowledge  of  the  attorney  who  appeared. 
It  is  in  vain  to  urge   that   the    agreement 
might  in  fact  have  been  without  the  knowl- 
edge of  the  attorney.     Either  he  must  have 
known  of  it,  or  he   might   with  reasonable 
care  have  known  of  it.     With  due  attention, 
he  could  not  have  failed    to   acquire  snob 
knowledge,  either  on  the  day   the  proceed- 
ings occurred,  or  the   next   morning   when 
they  were  read.     1  R.  C.  of   1819,    ch.  69,  { 
46,  p.  237.     And  if,  for  want  of  proper  at- 
tention,   he   did   not  in   fact    obtain  such 
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knowledge,  though  this  may  subject  the 
agent  to  the  action  of  his  principals,  it 
cannot  relieve  them  from  the  consequences 
of  that  knowledge  which  he  had  or 
23&  might  have  had,  *and  which  indeed 
they  themselves  might  have  had.  In 
many  cases,  from  considerations  of  policy, 
judicial  proceedings  affect  third  persons 
who  are  not  parties  to  the  case  and  have 
no  actual  knowledge  of  such  proceedings, 
in  like  manner  as  if  they  had  sugh  knowl- 
edge. Anl  in  holding  those  who  are  par- 
ties to  a  case,  and  have  appeared  in  it  in 
person  or  by  attorney,  chargeable  with 
knowledge  of  the  proceedings  in  the  case, 
the  policy  of  the  law  is  carried  out  with 
much  more  mildness,  and  upon  grounds  so 
reasonable  that  they  cannot  well  be  ques- 
tioned. 

In  the  view  which  has  t>een   presented,  it 
is  enough   that  the    Calwells   appeared    by 
attorney :  it  is  immaterial  by  what  kind  of 
attorney  they  appeared;  and   it   can    be  of 
no  avail  to  urge  that   the  attorney  who  ap- 
peared for  them  was  not  authorized  to  agree 
to  a  stay  of   execution.     Being   authorized 
(as  they  admit)  to  appear  in    the  case  for 
them  and   confess    the  judgment,    he    was 
authorized  at  least  to  take   notice  of   what 
took  place,  and  inform  his  principals  of  it: 
it  was  his  du^y  to  take  this  notice  and  give 
this  information  ;  it  must  be   intended  that 
he  performed  this  duty ;  and    their  failure 
to  object  at  the  time,  or  soon    afterwards, 
18   an    acquiescence,    in     what    was    done. 
Moreover,  the  authority  of  an    attorney  to 
confess  a  judgment  carries  with   it  the  au- 
thority   to    make    arrangements    as   to  the 
time  of  issuing  the  execution.     If   he    may 
confess  judgment  with   an  immediate  issue 
of  execution,  he  may  confess  it  also  with  a 
stay  of  execution.     It  may  be  said,  there  is 
a  difference  in  this  respect  between  the  case 
of  an    attorney    appearing    under    such    a 
power  as  that  to  M'Pherson,    and  the  case 
of  an  attorney  having  the  general  authority 
of  an  attorney   at   law.     This    is    not   ad- 
mitted :  but  if  there  be  such  difference,  this 
confession  is  entered  in  the  mode  in  which 
it  would  have  been  entered  if  made   by    an 
attorney  at  law,  and   not   in   the   mode    in 
which    judgments    confessed    at    the 
329      same    term    by    *M'Pherson     under 
powers  of  attorney   were  entered.     It 
does  not   purport   to    have  been    confessed 
under  a  power  of   attorney,    nor   by    him. 
But  regarding  the  agreement  as  contempo- 
raneous with  the  confession,    it    is   wholly 
immaterial  whether  the  confession  was  by 
an  attorney  at  l^w   or    by   an    attorney    in 
fact.     For,  as  the  authority   under   which 
the  confession  was  made   is   unquestioned, 
the  confession  is  binding,    and    must    pre- 
clnde  the  appellants   from   impeaching    its 
validity    because  of   any  agreement  which 
had   been    made    before   the  confession,  or 
which   was    made  contemporaneously  with 
it,  as  effectually  as  a  confession    made    in 
that  state  of  the  case  by  the   defendants  in 
person  would  have  done.     Whether   the  at- 
torney knew  of   the    agreement   to   stay  or 
did  not  know  of  it,    the   result   will   be  the 


same.  If  he  knew  of  the  agreement  and 
still  made  the  confession,  he  did  that  which 
he  was  clearly  authorised  to  do,  and  this 
confession  bound  his  principals.  It  must 
have  been  so,  If  the  agreement  to  stay  had 
been  entered  first,  and  the  confession  of 
judgment  entered  afterwards;  and  it  can- 
not the  less  be  so,  because  of  the  order  in 
which  the  two  things  are  entered,  supposing 
them  to  be  contemporaneous.  On  the  other 
hand,  suppose  the  agent,  when  he  made  the 
confession,  had  no  knowledge  of  the  agree- 
ment to  stay,  and  suppose,  if  he  had  pos- 
sessed this  knowledge,  he  would  not  have 
made  the  confession,  (both  of  which  sup- 
positions are  unauthorized  by  the  facts  of 
the  case;)  still,  if  the  agent  might  with 
reasonable  care  have  known  of  the  agree- 
ment, and  injury  has  resulted  to  his  prin- 
cipals from  the  want  of  this  care,  the  whole 
effect  of  such  want  of  care  (as  before  re- 
marked) is  to  subject  the  agent  to  the  action 
of  his  principals. 

These  views  are  fully  authorized  by  the 
general  doctrines  which  pertain  to  the  rela- 
tion of  principal  and  agent,  and  by  the  de- 
cision of  judge  Washington  in  the   case   of 

Field  V.  Gibbs  &c.  before  cited.     Al- 
330      though  he  *held  the  plea  in  that  case 

to  be  no  bar  to  the  action  on  the  judg- 
ment, yet  he  entertained  no  doubt  that  if 
the  plea  was  true,  the  attorney  was  liable 
for  damages  to  the  party  for  whom  he  ap- 
peared. That  no  injustice  will  be  done  by 
acting  upon  this  doctrine  in  the  present 
case,  abundantly  appears  from  the  parol 
evidence,  if  it  shall  be  found  necessary  to 
look  into  it.  [The  evidence  of  Eskridge 
and  of  North  was  here  stated.]  Well  may 
Bskridge  say,  as  he  does  say,  that  he  did 
not  think  Miller,  as  a  member  of  an  hon- 
ourable profession,  would  assume  to  act 
where  he  had  no  authority.  He  had  a  right 
so  to  think.  No  warrant  of  attorney  is 
known  among  us.  Counsel  deal  with  coun- 
sel as  authorized  to  act  in  those  cases  in 
which  they  assume  to  act.  The  courts  act 
upon  this  supposition  also.  It  is  our  usage, 
and  a  usage  which  must  be  respected  when 
the  objection  is  taken  that  the  action  of 
counsel  does  not  bind  the  party  for  whom 
he  has  assumed  to  act.  In  this  case,  how- 
ever, it  cannot  be  doubted  that  Miller  was 
authorized  to  appear  and  act  for  the  Cal- 
wells in  every  case  in  which  he  thought 
proper  to  appear  and  act, — in  this  as  well 
as  the  rest ;  and  having  acted  for  them  as 
well  as  for  himself,  they  are  bound  by  his 
action.  If  they  are  not,  still  they  are  bound 
by  M'Pherson's  conduct.  On  the  day  the 
motion  was  directed  to  be  docketed,  he  was 
awase  of  the  objection  taken  to  the  bond. 
Yet  he  made  no  confession.  He  left  Miller 
either  to  move  to  quash  the  execution  and 
bond,  or  to  make  an  arrangement  with  the 
plaintiffs'  counsel,  for  the  Calwells  as  well 
as  for  himself:  and  when  Miller  had  made 
such  an  arrangement,  M'Pherson  united 
with  him  in  making  the  confession.  The 
confession  thus  made,  being  after  that  ar- 
rangement, was  necessarily  subject  to  it. 
He  admits,  too,  that  he  was  apprized  of  the 
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stay  of  execution ;  and  as  it  was  his  duty 
to  communicate  this  fact,  we  have  a  right 
to  conclude  that  he  did  communicate  it  to 

his  principals. 
331  *The  deposition  of  Miller,  we  insist, 

cannot  be  used  by  the  Calwells,  be- 
cause he  is  interested  that  they  should  suc- 
ceed. To  Sheilds  &  Somerville  he  is  only 
liable  for  the  principal,  interest  and  costs 
recovered  by  their  judgment,  not  for  dam- 
ages pending  the  injunction  of  the  Cal- 
wells. Garnett  v.  Jones,  4  I^eigh  633. 
Neither  is  he  liable  to  them  for  their  costs 
in  equity.  But  if  the  injunction  of  the 
Calwells  be  dissolved,  they  may  recover 
over  against  Miller  whatever  they  may 
have  to  pay,  (including  the  damages  pend- 
ing the  injunction,  and  the  costs  in  chan- 
cery) and  may  also  recover  against  him  the 
costs  of  their  suit  or  motion.  See  Stowers 
adm'r  of  Bragg  v.  Smith's  ex'z,  5  Munf. 
401.  Miller  is  therefore  more  clearly  in- 
competent than  the  principal  obligor  in 
Riddle  v.  Moss,  7  Cranch  206,  or  in  Jones 
V.  Raine,  4  Rand.  386.  But  if  the  deposi- 
tion of  Miller  be  looked  to  it  is  obvious, 
taking  it  in  connexion  with  that  of  Ksk- 
ridge,  that  Miller  did  not  make  the  ob- 
jection to  the  forthcoming  bond  merely  for 
himself,  but  made  it  for  the  Calwells  as 
well  as  himself,  and  that  Bskridge's  sug- 
gestion of  the  confession  and  stay  was  to 
Miller  not  only  for  himself,  but  as  repre- 
senting the  other  obligors ;  and  that  when 
Miller  '^to  this  at  once  assented,"  his  as- 
sent was  as  well  for  the  others  as  for  him- 
self. And  alt  this  may  be  so,  though  the 
confession  of  judgment  for  the  Calwells 
was  by  M'Pherson. 

The  fact  not  being  established  that  the 
agreement  was  with  Miller  alone,  or  that 
it  was  without  the  assent  or  knowledge  of 
the  sureties,  it  is  unnecessary  to  enquire 
how  far  the  agreement  by  the  attorney  for 
the  plaintiffs  is  binding  on  them.  This 
however  is  clear,  that  if  the  agreement  had 
not  been  a  part  of  the  proceedings  in  court, 
— if  there  had  merely  been  an  agreement 
in  pais  between  the  plaintiffs*  attorney  at 
law  and  Miller  that  the  execution  should  be 
stayed,  such  as  was  mentioned  by  the  ap- 
pellants' counsel,  it  would  not  operate  to 
discharge  the  sureties;  because  ^'an 
332  attorney  at  law  has  *not,  in  virtue  of 
his  office,  power  to  release  the  sureties 
of  the  principal  debtor  from  whom  he  may 
have  been  employed  to  collect  a  debt,  or  to 
do  any  act  which  would  have  that  effect,  to 
his  client's  prejudice."  This  is  the  lan- 
guage of  the  court  in  Givens  v.  Briscoe  &c. , 
3  J.  J.  Mar.  533.  And  Wilkinson  &  Co.  v. 
HoUoway,  7  Leigh  277,  so  far  as  it  goes, 
sustains  the  same  doctrine. 

But  II.  Upon  what  principle  is  it  that 
William  B.  Calwell  can  come  into  equity 
and  ask  -to  be  discharged,  after  he  has  di- 
verted the  property  conveyed  by  Miller  to 
secure  him  in  respect  to  the  debt  due  Sheilds 
&  Somerville,  from  the  purposes  for  which 
it  was  conveyed,  and  appropriated  it  to 
other  debts  of  his  own?  If  the  case  had 
been  the  other  way, — if  the  deeds  of   trust 


had  been  made  in  terms  to  secure  the  cred- 
itor, and  the  creditor  had   disabled  himself 
from   transferring    the     securities    to   the 
surety,  he  would  be  precluded  from  so  much 
of  his  demand  against   the   surety   as  the 
latter  might  have  procured  if  the   traosfer 
had  been  made  to  him.     The  rule   is  one  of 
equity,  which  regards  the  property  as  dedi- 
cated   to    the   debt.     On    the    other  hand, 
where  the  property  is  conveyed  in  terms  for 
the  suretir's  benefit,    the   right  of  the  cred- 
itor cannot   be    less.     If   a   distinction   in 
that  respect  be  taken  between  a  trust  which 
is  to  cease  and  determine  in  case  the  surety 
be  indemnified  and  salved  harmless,   and  a 
trust  which  is  only    to   cease    in    case  the 
debt  be  paid,  the  answer  is  that  these  tmati 
are  of  the  latter  character.     The  terms  are, 
that  the  right  in  the   trustee   shall  cease  if 
Miller  shall  pay  off  and  discharge  the  bond. 
Certain  it  is,  that  when   default    was  made 
by  Miller  in  paying  the  bond,  and  William 
B.   Calwell    was    required  to  pay    it,   and 
damnified  by  the  suit  of   Sheilds  A  Somer- 
ville, from  that  moment    a   case  existed  is 
which  there  was  a  right  to  sell  the  propertj 
under  the  trust,  and  consequently  in  whid 
the  creditors  had  a  right   to  be   substitnted 
to    the    then    existing   rights  of  the 
333      surety.     If   the    creditors    had   *tbeD 
brought  a  suit  to  obtain   such  substi- 
tution, even  if  the  sureties  had  become  af- 
terwards  discharged    by    any    act    of  the 
creditors,  the  creditors  might  yet  be  substi- 
tuted to  that  right    of   the    sureties   which 
had  become  perfect  before   such  discharge. 
And  it  may  be  questioned  whether,  by  any 
transfer  of  the   surety,    this    right   of  the 
creditors  is  destroyed.     But  undoubtedly,  if, 
in  consequence  of  William  B.  Calwell  being* 
the  cestui  que  trust  on  the  face  of  the  deeds, 
his  power  over  the   subject   was    complete, 
and  the  right  of  the  creditors  to  charge  the 
subject    thereby   lost,    William    B.  Calwell 
can  have  no  pretence  to  the  equity  which  he 
claims.     The  very  ground   of   this  doctrine 
as  to  the   effect  of   an    ag^reement   by   the 
creditor  to  give  time  to  the  principal  debtor 
is,  that  if  no  such    time    had    been   given, 
and  execution  could  have  issued  at  the  suit 
of  the  creditor  or  at  the  suit  of  the  surety,  the 
debt  might  perhaps  have  been  made  out  of 
the  principal's  property.     And  the  surety  is 
not  in  a  condition  to  ask  equity  to  give  him 
the   benefit    of   this   doctrine,     when    that 
which  the  doctrine  supposes   may    perhaps 
have  resulted  from  the  creditor's  agreement, 
has  been  done  certainly  and  directly  by  the 
surety  himself;  viz.  diverting   the  debtor's 
property  from  the  debt.     The   case   is  yet 
stronger  when  we  find  the  property  diverted 
to  effect  other  objects  of  the  surety. 

Patton  in  reply.  We  concede  that  where 
the  record  is  certain  and  unequivocal  in  its 
statements,  it  cannot  be  contradicted  or 
disproved,  except  in  certain  cases  upon  the 
ground  of  fraud  or  mistake.  But  we  do  not 
concede  that  it  is  an  estoppel  as  to  all  that 
counsel  may  think  proper  to  infer.  The 
sense  in  ^hich  lord  Coke  considers  the 
record  as  importing  such  in  controllable  ver- 
ity, appears  by  the  next  sentence,  where  he 
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8a j8,  ''And  if  auch  a  record  be  alleged,  and 

it  be  pleaded  that  there  is  no   such  record, 

it  shall  be   tried   only  by    itself."    3  Tho. 

Co.  Lit.  323.     What  is   the  reason  on 

334  *  which  the  doctrine  rests?  Lord  Coke 
assigns  it,  immediately  after  the  pas- 
sage just  referred  to.  **The  reason,"  he 
says,  ''is  apparent;  for  otherwise  there 
should  never  be  any  end  of  controversies." 
Kven  between  the  same  parties,  the  record 
is  not  always  conclusive  as  to  what  appears 
on  it.  Seddon  v.  Tutop,  6  T.  R.  607.  The 
cases  upon  this  subject  are  collected  in  the 
opinions  delivered  in  Wood  v.  Jackson,  8 
Wend.  1.  It  is  a  part  of  the  rule  laid  down 
by  De  Gray,  chief  justice,  in  the  case  of 
The  Dutchess  of  Kingston  (which  is  one 
of  those  cited,  p.  18),  that  a  judgment  is 
not  evidence  of  a  matter  incidentally  cog- 
nizable, nor  of  a  matter  to  be  inferred  by 
argument  from  the  judgment.  And  so  it 
is  laid  down  by  lord  Coke,  that  every  es- 
toppel "must  be  certain  to  every  intent, 
and  not  to  be  taken  by  argument  or  infer- 
ence," and  that  "every  estoppel  ought  to 
be  a  precise  affirmation  of  that  which 
maketh  the  estoppel."  3 Tho.  Co.  Lit.  431. 
In  the  present  case,  the  record  is  wholly 
ambiguous  and  uncertain  as  to  the  material 
facts.  It  shews  that  the  acknowledgment 
of  judgment  for  the  Cal wells  was  by  an  at- 
torney; but  who  that  attorney  was,  or 
whether  an  attorney  at  law  or  in  fact,  does 
not  appear.  It  shews  that  the  plaintiffs 
agpreed  to  stay  the  execution;  but  with 
whom  they  agreed,  whether  with  Miller, 
or  the  attorney  for  the  Calwells,  or  both,  or 
whether  the  agreement  was  voluntary  or 
not,  the  record  does  not  shew.  And  yet  the 
court  is  asked  to  supply  all  these  matters 
about  which  the  record  gives  no  informa- 
tion, upon  the  ground  that  the  record  is 
conclusive.  If  the  construction  of  the  en- 
try contended  for  on  the  other  side  were  a 
more  probable  one  than  it  is,  still  it  would 
be  a  complete  answer,  that  the  conclusion 
is  only  arrived  at  by  ingenious,  protracted 
and  inferential  ratiocination,  and  the  rec- 
ord is  no  estoppel  as  to  what  is  ascertained 
by  argument  and  inference.  And  there  is 
another   rule   of  law  which  would  preclude 

the  appellees  from   relying  on  the  es- 

335  toppel,  if  otherwise  they  *might  have 
relied  on  it.  They  have  not  only  an- 
swered as  to  the  matter  of  fact,  but  have 
proceeded  to  take  evidence  in  support  of 
their  allegations.  The  rule  of  law  is,  that 
if  a  party  having  a  right  to  rely  on  an  es- 
toppel does  not  plead  it,  but  merely  relies 
on  it  as  evidence,  the  truth  of  the  matter 
may  be  proved.  Wood  v.  Jackson,  8  Wend. 
18;  Davis's  adm'r  v.  Thomas  Ac,  5  Leigh 
1;  Vooght  V.  Winch,  2  Barn.  &  Aid.  662; 
Trevivan  v.  Lawrence,  1  Salk,  276 ;  Outram 
V.  Morewood,  3  East  346;  Stoughton  v. 
Lynch,  2  Johns.  Ch.  Rep.  210. 

As  to  the  matters,  then,  about  which  this 
record  is  claimed  to  be  conclusive,  it  can 
oaly  be  evidence  so  far  as  It  goes,  liable  to 
have  its  defects  supplied  by  parol  proof. 
Indeed,  parol  proof  is  not  only  admissible  to 
supply  defects,  but  may  be  received  to  shew 


that  what  from  the  record,  in  the  absence 
of  evidence,  would  be  supposed  to  be  the 
fact,  is  not  so.  Shelton  and  others  v. 
Ward,  1  Call  538;  Stolers  adm'r  of  Bragg 
V.  Smith's  ez'z,  5  Munf.  401. 

Of  what  is  the  record  in  this  case  evi- 
dence? It  shews,  it  is  said,  that  the  release 
was  to  the  defendants.  Does  it  follow  that 
the  agreement  for  a  release  was  with  the 
defendants?  It  was  not  only  the  interest 
but  the  duty  of  the  plaintiffs'  counsel  to 
make  the  release,  whether  there  was  any 
agreement  for  it  or  not.  As  it  regards  the 
agreement  to  stay,  there  is  nothing  to  shew 
that  it  was  by  contract  with  any  person  at 
all;  it  may  have  been  voluntary,  having  no 
more  of  the  nature  of  a  contract  than  an 
entry  of  the  plaintiff's  agreeing  to  dismiss  a^ 
suit  in  which  there  was  no  appearance  by 
the  defendant.  But  if  not  voluntary,  what 
is  there  to  authorize  the  inference  that  the 
agreement  was  with  all  the  defendants, 
rather  than  with  Miller  alone?  It  seems  to 
be  supposed  that  in  articles  of  agreement 
inter  partes,  every  agreement  by  the  party 
of  one  part  must  necessarily  be  considered 
to  be  with  all  those  of  the  other  part.  This 
will  be  so  or  not,  just  as  the 'articles 
336  shew  *pr  do  not  shew  that  the  agree- 
ment was  with  all  or  only  one  of  them. 
Piatt  on  Covenants  130.  Reference  was 
also  made  to  the  entry  of  a  suit  dismissed 
agreed.  Such  an  entry  purports  an  agree- 
ment between  the  parties,  because  it  states 
that  the  parties  came  by  counsel,  and  by 
their  agreement,  or  by  their  consent,  the 
suit  is  dismissed. 

But  it  is  argued  that  because  the  record 
shews  that  the  defendants  came  by  their 
attorney,  whether  the  agreement  was  with 
them  or  not,  they  must  have  known  of  it. 
In  such  a  case  as  this,  it  is  necessary  that 
there  should  have  been  actual  presence  and 
actual  knowledge  by  some  persons  who  had 
authority  to  assent  or  ratify.  If  the  Cal- 
wells had  been  personally  present  at  the 
time  of  the  agreement  to  stay  the  execu- 
tion, and  had  made  no  objection  to  it,  they 
would  have  been  bound;  but  if  they  were 
not  present  and  did  not  know  of  it,  then, 
whether  the  agreement  preceded  or  followed 
the  judgment,  they  will  not  be  bound.  The 
argument  that  the  attorney  of  the  Calwells 
either  knew  of  the  agreement  or  might 
have  known  of  it,  will  not  avail.  Suppose 
he  did  know  of  it,  was  it  his  duty  or  had 
he  any  right  to  object?  He  had  a  right  to 
conclude  that  it  was  either  voluntary,  or 
with  Miller  alone,  or  with  his  clients ;  and 
neither  way  was  he  bound  to  object,  or 
communicate  the  matter  to  his  clients.  If 
the  attorney  had  interfered  when  the  agree- 
ment was  with  Miller  alone,  and  would 
have  operated  to  discharge  the  sureties, 
well  might  it  be  said  that  he  would  be  lia- 
ble to  the  action  of  his  principals.  It  was 
his  duty  not  even  to  tell  his  clients,  if  by 
telling  them  he  exposed  them  to  the  danger 
of  having  the  liability  revived. 

It  is  thought  just  that  relief  should  be 
denied  to  the  appellants,  and  they  left  to 
pursue   either  Miller  or  M'Pherson.     Pur- 
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sue  Miller  for  what?    Was   he   their   attor- 
ney?     Does     the     record     shew    it?      The 
attorney  at  law    who    is   to  bind  the 

337  party  must  be  the  attorney  on  *record. 
And  here  the  record  gives  the  name  of 

no  attorney.  Ought  the  appellants  to  pur- 
sue M'Pherson?  What  was  his  authority 
and  what  was  he  to  do?  He  could  do  noth- 
ing which  he  was  not  expressly  authorized 
to  do.  Livermore  on  Agency  69,  94,  97, 
103;  Paley  on  Agency  150.  And  he  has 
done  nothing  but  what  he  was  authorized 
to  do.  Would  it  not  be  as  just  to  send  the 
appellees  in  pursuit  of  Eskridge?  If  loss 
is  to  be  inflicted  on  any  agent  in  this 
transaction,  on  whom  should  it  be  but  him? 
(HerePatton  examined  the  evidence,  and 
argued  that  the  agreement  to  stay  the  ex- 
ecution was  with  Miller  alone ;  that  he  was 
not  the  attorney  for  the  Calwells  in  this 
case,  never  told  Eskridge  he  was  acting  for 
them,  and  in  fact  did  not  act  for  them,  but 
left  M'Pherson  to  confess  the  judgment  as 
their  attorney;  that  though  Miller  had 
said,  in  the  most  explicit  terms,  he  was 
their  attorney  and  would  confess  judgment 
if  there,  was  a  stay  of  execution,  they  would 
nevertheless  not  be  bound,  if  he  had  not 
done  what  he  said  he  would  do ;  that  though 
he  had  assumed  to  act  for  them,  yet  if  he  so 
assumed  in  a  case  in  which  they  had  an- 
other attorney,  and  in  which  he  was  not 
authorized  to  act  for' them,  this  would  not 
bind  them,  Kennedy  v.  Gibbes,  2  Desauss. 
380;  but  that  in  truth  he  had  not  assumed 
to  act  for  them,  for  Bskridge's  statement 
that  he  so  assumed  must  be  regarded  not 
as  a  statement  of  a  fact,  but  as  his  opinion 
upon  the  facts;  that  for  this  opinion  Esk- 
ridge had  no  sufficient  ground ;  that  no  au- 
thority to  Miller  to  appear  in  this  case 
could  be  implied  from  his  appearing  for  the 
Calwells  in  other  cases,  Wolstenholm  v. 
Davis,  Freeman's  Cas.  in  Ch.  289,  especially 
as  the  Calwells,  so  far  from  leaving  the 
matter  open  to  him  to  appear  or  not,  had 
constituted  another  attorney ;  and  that  if, 
upon  the  whole  evidence,  the  court  should 
regard  the  same  as  balanced,  the  burthen 
of  proof  was  on  the  appellees,  and  they 
must  fail.) 

338  *It  seems  to   be  supposed  that  Esk- 
ridge, who  is  directly  interested,  and 

against    whom  this   very    record    could   be 
used  by  his  clients  to  charge  him,  is  com- 

?etent,  and  that  Miller  is  not.  (Robinson, 
'here  being  no  exception  to  the  competency 
of  Eskridge,  that  question  is  not  before  this 
court;  there  is  an  exception  to  Miller's 
deposition.)  On  what  ground  is  Miller  to 
be  held  incompetent?  It  is  objected  that 
he  is  liable  to  the  sureties  for  costs;  and 
the  cases  of  Riddle  v.  Moss,  7  Cranch  206, 
and  Jones  v.  Raine,  4  Rand.  336,  are  re- 
ferred to.  Those  cases  do  not  apply.  The 
costs  there  were  a  necessary  incident  to  the 
obligation  of  suretyship.  The  costs  here 
are  not  of  that  character;  the  surety  comes 
here  upon  a  new  and  independent  ground. 
But  the  point  is  adjudged  in  Steele  v.  Boyd, 
6  Leigh  547.  That  case  shews  that  the 
principal  is  not  liable  for  the  costs  in  this 


case.  And  if  not  liable  for  costs,  he  can- 
not be  for  damages.  The  damages  are  a 
penalty  only  upon  the  party  who  prosecutes 
the  injunction.  Miller  is  clearly  not  liable 
for  them  to  the  creditor.  Nor  is  he  liable 
to  the  sureties.  In  Stowera  adm'r  of  Brag^ 
V.  Smith's  ex'x,  5  Munf.  401,  the  damages 
and  costs  were  incurred  in  resisting  the 
liability  in  consequence  of  the  contract  of' 
suretyship;  and  that  case  is  therefore 
clearly  distinguishable  from  this,  in  which 
the  controversy  is  (as  before  mentioned) 
upon  new  and  independent  ground. 

To  the  proposition  in  Given s  v.  Briscoe 
&c.,  3  J.  J.  Mar.  533,  as  applied  to  the  case 
in  which  it  is  found,  there  is  no  objection; 
but  it  can  have  no  application  here.  In 
Norris  v.  Crummey  &c. ,  2  Rand.  334,  jndgc 
Green  puts  the  case  of  a  judgment  with  an 
entry  of  record  staying  the  execution,  as 
one  of  the  modes  by  which  sureties  may  be 
discharged.  The  principle  is,  that  what- 
ever an  attorney  does  in  the  course  of  a 
suit  is  binding  on  his  client:  the  client  is 
bound  although  the  attorney  was  ex- 
339  pressly  prohibited  from  doing  *it 
Huston  V.  Mitchell,  14  Serg.  A  Rawlc 
307.  This  subject  is  well  considered  in 
Denton  &  others  v.  Noyes,  6  Johns.  R.  2%. 

In  concluding  upon  the  main  question* 
Patton  referred  to  Skip  v.  Hue,  3  Atk.  91 ; 
Eyre  v.  Bartrop,  3  Madd.  C.  R.  221,  am. 
edi.  120;  Chichester's  adm'r  v.  Mason,  7 
Leigh  244,  and  to  the  other  cases  cited  by 
Price  as  to  the  effect  of  an  agreement  be- 
tween the  principal  and  creditor  by  which 
the  hands  of  the  creditor  are  tied.  He  re- 
ferred to  them  to  show  not  only  the  general 
principle,  but  also  the  manner  in  which  it 
had  been  applied. 

II.  He  examined  the  validity  of  the  ob- 
jection that  William  B.  Calwell  was  not 
entitled  to  relief  because  he  had  released 
property  conveyed  for  his  benefit.  He 
argued,  that  both  deeds  were  in  terms  for 
the  purpose  of  reimbursing  William  B. 
Calwell  what  he  might  have  paid;  that 
though  there  might  have  been  a  power  to 
sell  if  he  had  required  it,  still  he  was  not 
bound  to  require  a  sale :  that  if  the  creditors 
had  in  terms  given  William  B.  Calwell  a 
release,  they  could  not  afterwards  come  into 
equity  and  complain  that  property  previ- 
ously conveyed  for  his  benefit*  had,  after 
the  release,  been  discharged;  that  here 
William  B.  Calwell  had  been  discharged  as 
effectually  as  he  could  be  by  a  deed  of  re- 
lease, and  being  discharged,  had  done  no 
wrong  in  giving  up  property  conveyed  for 
his  indemnity,  there  being  no  obligation, 
either  legal  or  moral,  to  hold  on  to  the 
property  for  the  benefit  of  the  creditors. 

BALDWIN,  J.,  delivered  the  following 
as  the  opinion  of  a  majority  of  the  court: 

The  court  is  of  opinion  that  the  entry  in 
the  proceedings  mentioned  on  the  motion 
for  award  of  execution  upon  the  forthcom- 
ing bond,  must  be  taken  altogether,  and 
regarded  as  the  record  of  a  judgment  l>e- 
tween  the  parties,  upon  the  confession  of 
the  defendants  therein,  with    the  condition 
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of  a  stay  of  execution :  that  it  not 
S40      *appearing  from  that   record  whether 

William  B.  Calwell  and  James  Cal- 
well  appeared  by  an  attorney  at  law  or  an 
attorney  in  fact,  evidence  aliunde  is  admis- 
sible for  the  purpose  of  proving^  that  they 
appeared  by  an  attorney  in  fact,  and  to 
shew  the  authority  under"  which  he  acted : 
that  the  power  of  attorney  from  said  Cal- 
wells  to  Joel  M'Pherson,  under  which  the 
latter  acted,  did  authorize  the  confession 
of  judgment  with  stay  of  execution,  ap- 
pearing from  said  record :  and  that  parol 
testimony  is  not  admissible  to  prove  that 
80  much  of  said  entry  as  relates  to  the  stay 
of  execution  was  without  the  consent  and 
concurrence  of  said  M'Pherson.  It  is  there- 
fore considered  that  the  decree  be  affirmed 
with  costs. 

8TANARD,  J.,  dissented.  He  was  of 
opinion  that  the  injunction  should  t>e  per- 
petuated, so  far  as  it  restrained  proceed- 
ings as  to  James  Calwell. 


Browning  v.  Headley. 

AufiTUst,  1848,  LewlBburg*. 

(Absent  Cabbll.  P.,  and  Bbooke.  J.) 

[40  Am.  Dec.  766.] 

HosbMid  and   Wlfe-Assiffmnent  of  Wife's  ChoMS— 
Reversionary    Interest— Rights  of   Assignee.*— The 

mle  laid  down  by  sir  Tbomas  Plumer  In  Hornsby 
T.  Lee,  2  Madd.  C.  R.  16,  american  edl.  352.  and  Pur- 
dew  ▼.  Jackson,  1  Russ.  1,  and  afterwards  con- 
firmed by  lord  Lyndhnrst  in  Honner  v.  Morton,  S 
Rnss.  65,  3  Ck>nd.  Ensr.  Ch.  Rep.  296,  that  where  a 
husband  assigns  personal  property  in  which  his 
wife  has  a  reversionary  interest  expectant  on  the 
death  of  tenant  for  life,  and  the  wife  and  the 
tenant  for  life  both  outlive  the  husband,  the  wife 
is  entitled  by  survivorship  in  preference  to  the 
assignee,  recognized  as  correct  by  Aiajkh,  J. 
Contra,  opinion  of  Gibson.  C.  J.,  in  the  case  of  Sitcr 
&  another.  4  Rawle  471-483. 

Sune— Sane— Present  Interest— Rights  of  Particular 

Asslgnee.t— The  rule  laid  down  in  Lord  Carteret 
V.  Paschal,  8  P.  Wms.  107,  2  Brown's  Par.  Cas. 
341       10.  (Tomlin's  edi.)  and  Bates  v.  Dandy,  *2  Atk. 
207;  1  Rnss.  88.  note,  and  8  Russ.  70;  3  Cond. 
Eng.  Ch.  Rep.  801.  note,  that  where  the  wife  has  a 
present  interest  in  personal  property,  and  the  hus- 
band makes  a  particular  assignment  of  that  in- 
terest for  valuable    consideration,   though    the 

•Husband  and  Wife -Assignment  of  Wife's  Choses— 
Vested  Remainder— Rights  of  Assignees.— The  princi- 
pal case  is  cited  in  Henry  v.  Graves,  16  Gratt.  248, 
and  Taylor  v.  Yarbrough,  13  Gratt.  192.  for  the 
proposition  that  where  a  wife  has  a  vested  re- 
mainder in  personal  estate  expectant  on  the  death 
of  a  tenant  for  life,  and  both  the  wife  and  tenant 
for  life  outlive  the  husband,  the  wife  is  entitled,  by 
right  of  survivorship,  to  the  interest  or  remainder, 
not  only  against  the  representatives  and  general 
assignees  of  the  husband,  but  even  against  the  par- 
ticular assignee  for  valuable  consideration. 

t3nnM—5ame -Rights    of    Special    Assignee.— The 

principal  case  is  cited  in  Dold  v.  Geiger,  2  Gratt.  112; 
Williams  V.  Sloan.  75  Va.  148:  Sherrard  v.  Carlisle.  1 


thing  assigned  be  no  farther  reduced  into  posses- 
sion during  the  coverture,  the  title  of  the  par- 
,  ticular  assignee  will  be  good  against  the  wife 
surviving,  recognized  as  correct  by  Judges  Xuusm 
and  Stanard. 

Same— Same— 3nme— Effect  of  Divorce— Case  at  Bar.— 

A  testator  directed  his  personal  estate  to  be 
divided  into  shares,  of  which  he  gave  one  share  to 
his  daughter.  The  daughter's  husband,  for  val- 
uable consideration,  assigned  all  the  Interest  to 
which  he  was  entitled,  in  right  of  his  wife.  In  her 
father's  estate.  After  this  assignment,  an  act  of 
assembly  was  passed  by  the  legislature  of  Ken- 
tucky, in  which  state  the  husband  and  wife  had 
become  domiciled,  declaring  the  marriage  con- 
tract between  them  forever  dissolved  so  far  as 
respects  her,  and  restoring  her  to  all  the  rights 
and  privileges  of  an  unmarried  woman,  and 
further  declaring  her  entitled,  out  of  the  estate  of 
the  husband,  to  receive  alimony  agreeably  to  the 
laws  of  the  commonwealth.  On  a  bill  by  the  as- 
signee against  the  testator's  executor,  the  hus- 
band, and  the  wife,  to  recover  her  share  of  her 
father's  estate,  held  by  two  judges.  1.  That  by 
the  act  of  divorce,  the  right  of  the  wife  to  her 
choses  in  action  not  reduced  into  possession  dur- 
ing the  coverture,  is  placed  on  the  same  ground 
as  if  the  husband  had  then  died:  but.  2.  That  the 
interest  of  the  wife  in  the  subject  assigned  being 
a  present,  not  a  reversionary  interest,  and  there 
being  a  particular  assignment  of  that  interest  for 
valuable  consideration,  the  title  of  the  assignee  is 
good  against  the  wife. 
Same— Same-Wife's  Equity  to  Settlement^- Amount 


Pat  &  H.  28,  81.    See  foot-note  to  Dold  v.  Geigct.  2 
Gratt  98. 
5nme— Seme— Reduction  into  Possession  by  Assignee. 

—The  principal  easels  cited  in  Williams  v.  Sloan,  75 
Va.  149,  for  the  proposition  that  if  the  husband 
assigns  the  chose  the  assignee  must  reduce  it  into 
actual  possession,  and  even  then  the  assignee  takes 
it  subject  to  all  the  equities  against  the  assignor, 
one  of  which  is  the  wife's  equity  to  a  settlement  out 
of  the  chose  in  action  so  assigned. 

In  Henry  v.  Graves,  16  Gratt  249,  it  is  said  :  "A 
husband's  assignment  for  value  of  his  wife's  legal 
chose  in  action  is  good  against  the  wife,  because  it 
is  equivalent  to  a  reduction  into  possession.  Hav- 
ing a  right  to  reduce  it  into  possession,  he,  in  effect, 
does  so,  when  he  receives  value  for  it.  By  selling 
it,  he  agrees  to  reduce  it  into  possession  for  the 
benefit  of  the  vendee :  and  a  court  of  equity,  in 
such  a  case,  considers  that  as  done  which  Is  agreed 
to  be  done.  But  the  husband's  assignment  of  a 
vested  remainder  of  the  wife  has  not  that  effect : 
because,  not  havihg  then,  a  right  to  reduce  the 
property  into  possession  actually,  he  cannot  do  it 
constructively.  The  assignment  for  value  by  the 
husband,  places  the  assignee  in  the  husband's  shoes, 
and  invests  him  with  the  husband's  contingent  in- 
terest, which  will  become  absolute  in  the  assignee, 
when  and  as  it  would  have  become  absolute  in  the 
husband  if  he  had  made  no  assignment.  See 
Brovmino  v.  Headley,  2  Rob.  R.  870,  and  the  cases 
cited." 

t^Suie— Wife's  Equity  to  Settlement.— See /oo^fKl<es 
to  James  v.  Gibbs,  l  Pat  &  H.  277  ;  Dold  v.  Geiger,  2 
Gratt  98,  and  monographic  note  on  "Husband  and 
Wife"  appended  to  Cleland  v.  Watson,  10  Gratt  160. 

The  principal  case  is  cited  in  Poindexter  v.  Jef- 
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of  Sattlement.}— The  doctrine  of  the  ensrlish  chan- 
cery, that  where  an  absolute  equitable  interest  is 
fflren  to  the  wife,  the  court  will  not  permit  the 
husband  to  recover  it  without  making*  a  provision 
for  .the  wife,  and  that  the  husband's  assignee, 
whether  sreneral  or  particular,  takes  his  interest 
subject  to  the  same  equity,  recognized  as  bindinsr 
upon  the  courts  of  this  state.  And  the  doctrine 
carried  farther  than  it  was  carried  in  Beresford 
Ac.  Y.  Hobson  &c.,  1  Madd.  C.  R.  361,  american  edi. 
109.  by  sir  Thomas  Plumer,  who  considered  that 
the  court  in  no  case  had  given  the  whole  to  the 
wife:  not  even  *' where  the  husband  has  left  his 
wife  and  gone  abroad." 

5«nie—S«ine— Same— Same— C«M  at  Bar— A  testator 
directs  his  estate  other  than  slaves  to  be  turned 
into  money,  and  directs  the  slaves  and  money  to 
be  divided  among'st  ten  legatees,  any  advances  to 
whom  are  to  be  deducted  from  their  respective 
shares.  The  husband  of  a  daughter  assigns  her 
interest  for  valuable  consideration.    On  a 

342  bill  by  the  assifimee  ^against  the  executor, 
the  husband,  and  the  wife,  it  Is  insisted  by 
the  wife  that  a  provision  should  be  made  for  her. 
No  evidence  is  taken  by  the  assignee  to  shew  that 
the  whole  interest  would  be  more  than  an  ade- 
quate provision.  But  it  appears  that  the  penalty 
of  the  executor's  bond  was  only  80,000  dollars,  and 
the  consideration  for  the  assifirnment  only  1600 
dollars:  that  the  husband  had  received  from  the 
testator  upwards  of  2000  dollars  in  money  and 
property,  and  that  he  had  squandered  the  same, 
and  then  abandoned  his  wife,  leaving  her  with  6 
or  7  childrcfn  in  a  destitute  condition,  in  conse- 
quence of  which  she  obtained  a  divorce.  Hkld, 
under  the  circumstances,  no  enquiry  before  a 
commissioner  is  necessary,  to  ascertain  what 
would  be  a  reasonable  provision  for  the  wife:  that 
it  is  plain  the  whole  residue  coming  from  her 
father's  estate  will  not  be  more  than  an  adequate 
provision  for  her:  and  the  bill  should  be  dismissed. 

Same— Same— Consideration  of  Aaslgrnment— Evidence. 
—A  share  of  the  proceeds  of  a  testator's  estate 
beinfif  bequeathed  to  a  feme  covert  and  her  hus- 
l>and  havinfif  assiflrned  the  same,  a  bill  is  filed  by 
the  assignee,  which  alleges  that  the  assignment 
was  in  consideration  of  1600  dollars.  The  executor 
and  the  feme  both  answer,  but  the  answers  do 
not  deny  the  consideration,  or  call  for  proof  of  it; 
and  the  deed  of  assignment  purports  on  its  face  to 
be  in  consideration  of  1500  dollars.  It  seems,  there 
beinff  no  such  denial  or  call  for  proof,  the  deed  is 
prima  facie  evidence  of  the  allegation  In  the  bill. 
Accord.  Scott  &  wife  &c.  v.  Gibbon  &  Ck>.  &c..  5 
Munf .  86. 

William  Headley,  then  of  the  county  of 
Frederick  in  Virginia,  made  his  will  bear- 
ing date  the  4th  of  April  1836,  by  which  he 
desired  that  all  his  estate  except  slaves 
should  be  sold,  his  funeral  expenses  and 
just  debts  be  paid,  and  the  remainder  of 
his  estate  (including  the  slaves  as  well  as 
money  and  bonds)  be  divided  into  ten  equal 
shares,  of  which  he  gave  one  share   to    his 

fries,  16  Gratt  868 ;   Sherrard  v.  Carlisle,  1  Pat.  & 
H.  27. 

gSame— Same— Amount  of  Settlement— The  princi- 
pal case  Is  cited  in  Poindexter  v.  Jeffries.  18  Gratt. 
872:  Dold  V.  Geiger,  2  Gratt.  105 :  Sherrard  v. 
Carlisle,  1  Pat  AH.  81 :  Adams  v.  Medsker.  25  W. 
Va.  182. 


daughter  Winifred  Browning.  The  nine 
other  shares  were  given  to  other  children, 
and  the  children  of  deceased  children;  and 
then  there  was  this  clause:  '^And  whereas 
I  have  at  sundry  times  made  advances  to  my 
sons  and  sons  in  law,  as  will  more  fully  ap- 
pear by  reference  to  instruments  of  writing 
now  in  my  possession;  now  it  is  my  wiU 
and  desire  that  the  advances  alluded  to  shall 
be  accounted  for  and  deducted  from  the  leg- 
acy or  share  of  such  son  or  son  in  law, 

343  or  from  the  children  *of  such,  in  case 
they  are  the  legatees  of  such  share  or 

legacy.'*  The  will  was  admitted  to  record 
in  the  court  of  Warren  county  on  the  28tfa 
of  April  1836,  and  on  the  29th  of  the  same 
month  Newton  Headley  qualified  as  executor, 
giving  bond  and  security  as  such  in  tlie 
penalty  of  30,000  dollars. 

Winifred  Browning  was  the  wife  of  Joseph 
Browning;  and  he  executed  the  following 
deed: 

*'Know  all  men  by  these  presents,  that  I 
Joseph  Browning,  in  consideration  of  the 
sum  of  1500  dollars  to  me  in  hand  paid  bj 
Willis  Browning,  have  transferred  and  as- 
signed, and  by  these  presents  do  transfer 
and  assign  unto  the  said  Willis  Browning, 
his  executors,  administrators  or  assigns, 
all  the  interest  to  which  I  am  entitled,  in 
right  of  my  wife  Winifred  Browning,  in 
the  estate  of  William  Headley  deceased,  to- 
gether with  all  the  benefit  and  advantage 
that  may  be  obtained  thereby.  And  I  do 
hereby  grant  to  the  said  Willis  Browning, 
his  executors,  administrators  or  assigns, 
full  power  to  recover  the  same  for  his  or 
their  use.  As  witness  my  hand  and  seal 
this  31st  day  of  May  1836. 

Joseph  Browning,   [Seal.]" 

On  the  day  this  deed  bears  date,  it  wai 
acknowledged  before  two  justices  of  the 
peace,  and  on  the  2d  of  June  1836,  it  was 
admitted  to  record  in  the  office  of  Warren 
county  court. 

Upon  the  application  of  Newton  Headlej 
executor  of  William  Headley,  the  court  of 
Warren  county,  on  the  22d  of  'Decembes 
1836,  appointed  commissioners  to  divide  the 
testator's  slaves  among  his  legatees,  and 
make  report  thereof  to  the  court. 

The  report  of  the  commissioners  bears 
date  the  2d  of  January  1837.  It  states  that 
they  had  made  the  division,  and  mentions 
the  part  of  Winifred  Browning  as  follows: 
''Lot  No.  5,  allotted  to  Winifred  Browning; 
viz.  Rachel,  Blias,  Fanny  and  Kleanor  (12 
months  old).  Receives  from  lot  No.  9,  27 
dollars  50  cents." 

344  *On  the  9th  of  January  1837,  **an 
act  for  the  benefit  of  Winifred  Brown- 
ing," which  had  been  passed  by  the  general 
assembly  of  the  state  of  Kentucky,  was  ap- 
proved by  the  governor  of  that  state.  It 
declares  ''that  the  marriage  contract  here- 
tofore existing  between  Joseph  Browning 
and  his  wife  Winifred  Browning  is  forever 
dissolved,  as  far  as  tespects  said  Winifred, 
who  is  hereby  restored  to  all  the  rights  and 
privileges  of  an  unmarried  woman,  andttatt 
she  be  entitled,  out  of  the  estate  of  the  said 
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Joseph  Browning,  to  receive  alimony  agree- 
ably to  the  laws  of  this  commonwealth." 

On  the  23d  of  February  1837,  the  report 
of  the  division  of  the  slaves  was  returned 
to  the  court  of  Warren  county,  examined 
by  the  court,  confirmed,  and  ordered  to 
be  recorded,  (there  being  no  exceptions 
thereto). 

Soon  afterwards,  to  wit,  on  the  31  st  of 
March  1837,  a  suit  in  equity  was  eommenced 
in  the  circuit  court  of  Warren  by  Willis 
Browning.  The  bill,  after  setting  forth 
the  will  of  William  Headley,  and  the  legacy 
thereby  given  to  Winifred  Browning,  al- 
leges that  Joseph  Browning  the  husband  of 
the  said  Winifred,  on  the  31st  of  May  1836, 
by  a  deed  of  that  date,  '*for  and  in  consid- 
eration of  the  sum  of  1500  dollars,"  trans- 
ferred and  assigned  to  the  plaintiff  all  the 
interest  to  which  he  was  entitled,  in  right 
of  his  wife  Winifred,  in  the  estate  of  the 
said  William  Headley.  It  states,  that 
though  the  testator  left  no  debts  that  need 
procrastinate  or  embarrass  the  distribution 
of  the  estate,  the  executor  refuses  to  as- 
sign to  the  plaintiff  the  share  of  the  said 
state  to  which  he  is  entitled  by  virtue  of 
the  said  assignment  from  the  said  Joseph, 
and  that  there  has  been  as  yet  no  valid  di- 
vision of  the  negro  property  left  by  the  said 
testator  The  bill  makes  Newton  Headley 
as  executor,  and  also  in  his  own  right  as 
legatee,  Joseph  Browning,  Winifred  Brown- 
ing and  the  other  legatees,  defendants,  and 
prays  for  a  legal  division  of  the  slaves 
345  belonging  to  the  *estate,  a  full  distri- 
bution of  the  said  estate,  and  the  pay- 
ment and  transfer  to  the  plaintiff  of  the 
share  to  which  he  is  entitled  by  virtue  of 
the  said  assignment. 

The  executor  answered,  admitting  it  to 
be  true  that  the  testator  died  seized  and 
possessed  of  a  considerable  estate,  real 
and  personal,  and  stating,  that  in  the  spring 
of  1836,  he  made  sale  of  the  land  and  per- 
ishable estate  upon  a  reasonable  credit,  and 
since  then  there  had  been  a  division  of  the 
slaves,  which  he  was  advised  was  legal; 
that  ttie  money  for  the  sales  had  not  yet 
been  all  collected ;  but  that  he  had  delivered 
nearly  all  the  shares  of  the  slaves  to  the 
parties  entitled.  Winifred  Browning's 
share  of  the  slaves  he  admitted  was  still  in 
his  possession.  He  had  refused  to  deliver 
it  to  the  plaintiff,  he  said,  for  several  rea- 
sons, which  he  was  advised  were  good. 
Ist.  He  was  informed  by  his  s«ster  Wini- 
fred, that  she  had  obtained  from  the  legis- 
lature of  Kentucky,  where  she  resided,  an 
act  of  divorce;  and  she  had  given  him 
formal  notice  not  tq  pay  her  portion  of  her 
father's  estate  to  the  said  Joseph,  or  any 
one.  2dly.  He  was  advised  that  before  said 
Joseph  Browning  or  his  assignee  could  re- 
cover the  property  of  the  said  Winifred, 
the  court  would  compel  him  to  make  a  set- 
tlement upon  her  of  a  reasonable  portion ; 
and  the  respondent  was  gratified  that  he 
had  it  in  his  power  to  secure  to  his  un- 
fortunate sister  a  part  at  least  of  the 
property  her  father  had  bequeathed  to  her; 
^or,  he  added,  her   husband   had    spent   all 


that  the  testator  gave  to  his  daughter  dur- 
ing his  life,  and  for  some  years  past  had 
wholly  abandoned  her.  3dly.  He  found 
among  the  testator's  papers  a  note  given 
by  Winifred  Browning  to  her  father  in  1829, 
for  a  sum  of  money  advanced  to  her  by  the 
testator,  and  he  was  advised  the  same 
should  be  deducted  from  her  share.  The 
note  was  filed  as  an  exhibit.  It  was  for 
1000  dollars  with  interest  from  the  1st  of 
January  1829;  but  on  it  were  endorsements* 
of  credits,  stating  a<  balance  to  be  due  of  20 
dollars  25  cents. 

346  *Winifred  Browning  also  put  in  an 
answer,  which  was  sworn  to  before  a 

justice  of  the  peace  of  Kentucky  in  July 
1837.  She  said,  it  was  her  misfortune  to 
have  become  the  wife  of  Joseph  Browning, 
but  for  many  years  past  they  had  not  lived 
together;  that  during  their  residence  to- 
gether, she  was  doomed  to  suffer  much  dis- 
tress of  mind  and  body,  in  consequence  of 
the  bad  temper  and  habits  of  her  husband ; 
that  while  they  were  living  in  the  state  of 
Kentucky,  the  said  Joseph  Browning  finally 
abandoned  her  to  the  adversities  of  the 
world,  and  returned  to  Virginia,  where 
they  were  first  married ;  that  he  is  still  in 
Virginia,  and  she  still  lives  in  Kentucky, 
and  is  compelled  to  struggle  alone  for  the 
support  of  herself  and  family;  that  being 
thus  abandoned  by  her  husband,  she  applied 
to  the  legislature  of  Kentucky,  and  obtained 
from  that  body  an  act  of  divorce.  She  says 
she  is  informed,  with  much  pain  and  re- 
gret, that  her  late  husband  embraced  the 
earliest  opportunity  after  the  death  of  her 
father,  to  wrest  from  her  the  pittance  of 
property  that  had  been  bequeathed  to  her 
by  her  father,  and  to  sell  and  transfer  it  to 
strangers.  She  is  advised  that  the  divorce 
put  an  end  to  his  marital  rights,  and  that 
neither  he  nor  his  assignee  has  any  au- 
thority to  call  upon  the  executor  of  her 
father  for  the  legacy  bequeathed  to  her; 
and  she  insists  that  the  plaintiff  cannot  re- 
cover it  in  this  suit.  In  any  event,  she 
asks  the  court  not  to  lend  its  aid  to  the 
plaintiff  without  first  securing  to  her  a 
suitable  portion. 

On  the  part  of  the  plaintiff,  depositions 
were  taken  (to  prove  the  deed  of  assign- 
ment) of  a  person  acquainted  with  the  liand- 
writing  of  Joseph  Browning,  and  of  the 
justices  before  whom  the  deed  was  acknowl- 
edged. 

On  behalf  of  mrs.  Browning,   the  deposi- 
tion  of   Newton    Headley   her  codefendant 
was  taken  in  April  1838.     He   deposed   that 
Browning  and  wife  moved  to   Kentucky   10 
or  12  years  before ;  that   she   came  to 

347  Virginia  *in  the  latter  part  of  1835  or 
the  first  of  1836,  and  he  came  in  April 

1836;  that  she  returned  to  Kentucky  with 
him  in  the  spring  or  summer  of  1836,  soon 
after  which  time  he  left  his  family  and  had 
not  since  been  with  them ;  that  he  left  6  or 
7  children  with  his  wife,  and  left  them  in 
a  poor  and  destitute  condition ;  that  he  had 
been  idle  and  extravagant,  and  treated  his 
family  very  harshly;  that  he  had  received 
upwards  of  2000  dollars  of  William  Headley 
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in  money  and  property,  all  of  which  he 
had  squandered  before  he  left  his  family; 
and  that  the  witness  had  advanced  Brown- 
ing and  wife  100  dollars,  which  he  thinks 
was  before  he  heard  of  the  plaintiff's  claim. 

Browning-,  though  served  with  process, 
filed  no  answer. 

The  cause  came  on  to  be  heard  before 
judge  Smith  the  30th  of  March  1839.  On 
consideration  whereof,  the  court,  for  rea- 
*Bons  stated  in  a  written  opinion,  decreed 
that  the  bill  of  the  plaintiff  be  dismissed 
with  costs.  The  following  are  extracts 
from  that  opinion : 

**It  appears  there  had  been  a  bona  fide 
change  of  residence  by  Joseph  Browning 
and  wife,  from  Virginia  to  Kentucky,  and 
such  residence  in  Kentucky  had  continued 
for  12  years  previous  to  the  act  granting 
the  divorce.  Under  such  circumstances,  I 
think  it  perfectly  clear  that  the  legislature 
of  Kentucky  had  jurisdiction  to  pass  the 
act  in  question,  and  that  the  divorce  is 
valid.  Indeed  it  is  admitted  to  be  so  by 
one  of  the  plaintiff's  counsel;  and  I  think 
it  unnecessary  to  make  any  farther  remark 
on  that  subject. 

^*The  question  then  is  as  to  the  exclusive 
right  of  mrs.  Browning  to  the  legacy  in 
question,  founded  on  her  having  survived 
the  coverture;  the  divorce  having  placed 
her  claim  on  precisely  the  same  ground  on 
which  it  would  have  stood  if  Joseph  Brown- 
ing   had    died     on     the     9th    of  January 

1837." 
348  *(The  judge  first  considered  the 
effect  of  the  order  of  court  appointing 
commission ers  to  divide  the  slaves,  and  the 
proceedings  thereon,  and  after  coming  to 
the  conclusion  that  the  plaintiff  could  not 
support  his  case  on  the  ground  of  a  re- 
duction of  the  slaves  into  possession  during 
the  coverture,  proceeded  as  follows:) 

**We  come  now  to  the  question  whether 
mrs.  Browning's  right,  based  upon  her 
having  survived  the  coverture,  is  defeated 
by  the  assignment  from  Joseph  Browning 
to  the  plaintiff. 

^*It  is  contended  that  the  assignment  was 
for  a  valuable  consideration,  and  made  at 
a  time  when  the  husband  had  the  power  to 
reduce  the  legacy  into  immediate  posses- 
sion ;  and  the  proposition  is  that  such  an 
assignment  is  equivalent  to  an  actual  re- 
duction into  possession,  and  defeats  the 
wife's  right  of  survivorship. 

**In  the  case  of  iSl'Mechin  v.  *Heinzman, 
in  the  court  of  Hardy,  I  had  occasion  to 
examine  the  authorities  as  to  the  effect  of 
precisely  such  an  assignment,  in  relation 
to  the  claim  of  the  wife  to  a  settlement; 
the  coverture  still  existing,  and  the  assignee 
applying  to  the  court  for  a  decree  to  en- 
force the  payment  of  the  wife's  legacy  to 
him.  Upon  a  careful  examination  of  the 
authorities,  and  especially  Earl  of  Salis- 
bury V.  Newton,  1  Eden  370;  Jewson  v. 
Moulson,  2  Atk.  417;  Like  v.  Beresford,  3 
Ves.  506;  Wright  v.  Morley,  11  Ves.  12; 
Kenny  v.  Udall,  5  Johns.  Ch.  R.  464; 
Haviland  v.  Myers,  6  Johns.  Ch.  R.  27 ; 
Haviland  v.    Bloom,   6  Id.    178.     I  was  en- 


tirely satisfied  that  according  to  authority, 
although  there  were  some  decisions  to 
the  contrary,  the  wife  was  clearly  entitled 
to  a  provision  out  of  the  fund.  It  is  ad- 
mitted in  his  case  that  the  wife  is  entitled 
to  a  settlement :  the  only  question  is  as  to 
her  right  of  survivorship,  the  coverture 
being  dissolved. 

*'The  rule  is   that    the   husband   is  onlj 
entitled    to   such    of    the  wife's   choses  in 
action    as    he    may   reduce  into  possessios 
during  the  coverture. 

349  ***In  the   case  of   assignments  bj 
operation    of  law,    as   in  the  case  of 

bankruptcy,  and  taking  the  oath  of  insol- 
vency, it  is  well  settled  that  the  assignees 
stand  in  exactly  the  same  situation,  as  to 
the  choses  in  action  of  the  wife,  as  the 
husband  stood ;  and  therefore  in  such  cases 
the  right  of  survivorship  to  the  wife  exists 
and  must  prevail,  unless  the  choses  ia 
action  be  reduced  into  possession  during 
the  coverture,  by  the  husband  or  his  as- 
signee. And  the  case  of  M'Mechin  v. 
Heinzman  was  decided  upon  the  gTonnd 
that  an  assignment  by  the  husband  for  a 
valuable  consideration,  although  the  prop- 
erty was  immediately  reducible  to  posses- 
sion, stood  precisely  upon  the  same  gnmod 
as  an  assignment  by  operation  of  law ;  that 
the  husband  by  his  assignment  could  not 
place  the  assignee  in  any  other  situation  ia 
relation  to  the  wife's  interest,  than  be 
himself  occupied.  And  this  principle,  as  I 
supposed,  was  applicable  as  well  to  her 
claim  by  right  of  survivorship,  as  to  her 
equitable  claim  to  a  provision  out  of  the 
fund  during  the  coverture.  Upon  a  recon- 
sideration of  the  authorities,  I  am  stilt  of 
opinion  that  this  is  correct  as  a  general 
rule.  The  only  doubt  I  now  have  is 
whether  the  rule  is  not  subject  to  aoae 
qualification.  I  had  not  adverted  to  anj 
supposed  distinction  as  to  the  subject  mat- 
ter of  the  assignment,  or  the  terms  in  which 
it  is  made. 

*'I  find,  however,  that  a  distinction  has 
been  taken  in  these  cases.  Judge  Tncker 
in  his  commentaries,  vol.  1,  bk.  1,  p.  118, 
(2nd  edition )  uses  this  language :  ' But  what 
is  the  effect  of  the  assignment  on  the 
wife's  right  of  survivorship,  if  the  hos- 
band  dies  before  the  chose  in  action  is  re- 
duced into  possession?  Here  it  is  admitted 
that  assignees  of  a  bankrupt,  &c.  coming 
in  by  act  of  law,  stand  only  in  the  hns- 
band's  shoes,  and  of  course  the  right  snr- 
vives  to  the  wife,  (1  Atk.  280;  1  Broirn's 
Ch.  R.  44,  50;  2  Dick.  492;  9  Ves.  87;  10 
Ves.  578,)  though  there  seem  to  have 
been    some   decisions   the  other  way, 

350  »1  P.  Wms.   458 ;  3  Ves.  617.     And  so 
as  to  assignments   by  act  of  the  has- 

band ;  if  of  a  general  nature,  the  assignee 
stands  in  the  husband's  shoes,  and  the 
right  survives  to  the  wife.  But  an  assign- 
ment of  a  particular  chose  in  action  for 
valuable  consideration,  is  a  complete  dis- 
position and  reducing  into  possession.'  Be 
refers  to  Newlaud  on  Contracts  136-7. 

**Newland,     after     revising    the   cases, 
says,  *It  should  seem  that  any  assignment 
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by  contract    by   the  husband,    of  the  above  that  question  does  not  arise  in  this  case,   I 

species  of   the   wife's  property,'    (chose  in  shall    express  no  decided  opinion  upon    it. 

action)  4f  it  be   of  a  general  nature,  will  Upon  the  whole,  I  am  of  opinion  that  in  this 

not,  though  founded  on  a  valuable   consid-  case   the   right    survives  to  the  wife ;  and 

eration,    bar    the    right    of    survivorship,  consequently  the  bill  must  be  dismissed." 

For  such  an  assignment  places  the  assignee  Willis  Browning,  by    William   Green   es> 

precisely    in    the    same  situation  in  which  quire  his  counsel,   presented  a   petition   to 

the  husband  stood.     Upon  that  principle  it  the   judges  of  this    court   for  an    appeal ; 

was,    that  the  former  was  obliged  to  make  from  which  petition    the   following   is   ez- 

a    provision    for'  the   wife  out  of  her  prop-  tracted : 

crty.     It   appears   to   follow   therefore  as  a  **If  it  be  conceded  that  the  coverture  was 

necessary    consequence,    that   such   an  as-  terminated  by  the  divorce  in  question 

signee    must  also    be  liable  to  this    right  352      as   effectually  as   by   death,   *accord- 

of   survivorship.     But    this   right  will  not  ing    to    the  judge's   opinion,    (as   to 

prevail  against  the  assignment  by  the  hus-  which,  however,  see   Lottey's   case,    Russ. 

band,  by  contract  for  a  valuable  considera-  &  Ryan    237;  Tovey    v.    Lindsay,   1  Dow's 

tion,  of  a  particular  chose  in  action  of  the  R.  117;  2  Kent's  Comm.  99,  100,)  and  that 

wife,  or  of  a  specific   part  of  her  equitable  the    legal  consequences  of  such  a   determi- 

property  of  that  nature.     For  such  an   as-  nation,  in  regard  to  the  assignee's  rights, 

signment  is  considered  a  complete  disposi-  are  the  same  as  if  the  husband  were  dead, 

tion  of   that  property,  and  is  equivalent  to  (against  which,  however,  a  great  deal  might 

reducing  it  in  to.  possession.'  be  said;  and  see  1  Tucker's  Comm.  book  1, 

'*A  particular  instance   of  a  distinction  p.  100,)  still  it  does  not  follow   that  the  as- 

between  an  assignment  of  a  general  nature,  signee  has  no  right   to  recover   any    thing 

and  of  a  particular  chose  in  action,  is  given  by  virtue  of   the   assignment.     Yet  that  is 

in  the  case  of  Jewson  v.    Moulson,    2    Atk.  the    proposition  necessarily  involved  in  the 

417.     A  wife  being  entitled   under  the  will  dismission     of     the     bill,    and   explicitly 

of  her  father  to  the  fourth  part  of  his   per-  avowed  by  the  judge.     That  the  wife  would 

sonal  estate,  her  husband  made  an   assign-  be    entitled   to    what    is   called  her  equity, 

ment  to  his  creditor  of  all  the  share  which  that    is,    a   settlement  of  some  part  of  the 

in  right  of  his  wife  he  was    enti'-led  to  in  property  on   her,  according  to  the  english 

her     father's    personal    estate.     Per    lord  authorities  is  clear ;  and  at  present  it    will 

Hardwicke,  ^This  is  not   an  assignment  of  not  be  controverted  that  she  would  be  enti- 

a    term    of  years,  or  a  specific    thing,  but  lied    to   such    a   settlement    in    this    case; 

an    assignment    at   once   for   all    her    for-  although  the  supreme  tribunal  of  this  com- 

tune;  and  if  I  were  to  allow   this  practice  monwealth    has  hitherto  carefully   avoided 

to  prevail,  it  would  elude  the  care  and  cau-  the    adoption    of   those     authorities.      But 

tion    of   this  court   with    respect   to  still  it  does  not  follow  that  she  is  entitled, 

351      infants;  *for   a  husband    then    would  notwithstanding    the    assignment,    to    the 

have   nothing   to  do   but  take  up  the  whole  subject  in  dispute.     The  judge   him- 

money   of    a    third     person,    and    though  self  admits,  that   in    the  cases  upon  which 

neither    he   nor  the  lender  knew  exactly  at  he    relies,  this  question  did  not  occur,  be- 

the  time   what   the   fortune  is,  yet  he  may  cause  the  coverture  was  in  them  still  exist- 

assign    it  over,    and   so  defeat  the  care  of  ing;  but    he  supposes  that   the   principles 
the  court  entirely.'                                               I  on    which  the  wife's  equity  was  allowed  in 

'*In  the  case  of  Wiseman  v.  Mason,  1  P.  those   cases,  lead  to  the  conclusion  that  if 

Wms.  459;  (Cox's  note,)  and  PryorV.  Hill,  the    husband    had    been   dead,    she    would 

4  Bro.    C,    C.    139,    the    assignments   were  have    been  entitled  to   the   whole    by    sur- 

general,  and  it  was  held  that    the  wife  was  vivorship.     With    submission,    however,    it 

entitled  to  a  provision.     It  is  true  the  ques-  would  seem  that  there  is  a  manifest  fallacy 

tion  of  survivorship  did  not  occur  in  those  in    the    argument.      Numerous  authorities 

cases,  the    husbands  being  still  in  life  and  shew    that    the    assignee    of    a    particular 

the   coverture  existing:  but   being  on   the  chose    in  action   will    prevail   against    the 

ground    that  the  assignees  were  placed  in  wife's  right  by  survivorship;  while,  on  the 

the  same  situation    in   which  the  husbands  other    hand,   as  many    cases  shew  that  her 

would  have  stood,  it  would  follow  of  course  equity  for  a  settlement  will  prevail  against 

that  the  right  of  survivorship  still  existed,  him.     But    not   to   go  into  a  discussion  of 

"If  therefore  the  distinction  between  a  elementary  principles,  which  would  be  out 
general  and  particular  assignment  does  of  place  here,  the  case  of  Earl  of  Salisbury 
exist,  and  has  the  effect  supposed,  then  the  v.  Newton,  Eden  370,  is  in  effect  precisely 
rule  should  be  limited  to  cases  of  a  general  the  same  with  this  case.  There,  as 
assignment.  But  if  so,  the  right  of  mrs.  here,  the  coverture  was  terminated : 
Browning  would  not  be  affected  by  the  353  *the  assignee  brought  his  bill  against 
limitation  of  the  rule;  for  the  assignment  the  surviving  wife  and  others,  to  re- 
in this  case  is  general,  and  almost  in  the  cover  the  choses  in  action  which  had  been 
very  words  of  the  assignment  in  the  case  assigned ;  and  instead  of  the  bill  being 
of  Jewson  v.  Moulson.  dismissed,    it    was    decreed    that  the  wife 

"These  cases  go  strongly  to  sustain  the  should  have  a  settlement  out  of  the  prop- 
correctness  of  the  rule  as  to  assignments  erty,  and  that  the  balance  of  it  should  be 
of  a  general  nature.  As  to  the  effect  of  an  paid  to  the  plaintiff.  A  distinction  was 
assignment  of  a  particular  chose  in  action  thus  made  between  her  equity  and  her 
for  a  valuable  consideration,  inasmuch   as  right    by   survivorship,    which   completely 
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answers  the  argument  of  the  judge:  the 
one  prevailed  and  the  other  not,  in  one  and 
the  same  case.  And  in  other  respects  that 
case  is  also  an  authority  in  point.  What- 
ever may  be  the  distinction  between  a  gen- 
eral and  a  particular  assignment,  the  thing 
assigned  in  the  present  case  was  even  less 
general  in  its  character  than  in  that  of 
Earl  of  Salisbury  v.  Newton :  for  there  the 
assignment  was  of  all  the  wife's  interest 
in  her  father's  estate,  which  interest  she 
might  claim  either  under  a  deed  or  under 
a  will,  but  not  under  both ;  and  until  ac- 
counts were  taken,  the  election  to  take  could 
not  be  determined.  See  also  Jewson  v. 
Moulson,  cited  from  MS.,  4  Ves.  524;  Pur- 
dew  V.  Jackson,  1  Russ.  19,  20,  and  notes. 
The  case  of  Green  v.  Otte,  1  Sim.  &  Stu. 
250;  1  Cond.  Bng.  Ch.  R.  125,  appears  to  be 
a  very  strong  authority  against  the  claim 
of  the  wife  to  the  whole,  in  consequence 
of  the  termination  of  the  coverture  by  the 
divorce. 

*'It  should  be  also  observed,  that  there  is. 
a  distinction  between  chosea  in  action  that 
accrue  to  the  feme  before  coverture,  and 
such  as  accrue  afterwards  and  during  the 
coverture.  Over  the  latter  the  husband 
has  a  greater  power  of  control  than  over 
the  former.  See  M'Neilage  v.  Holloway,  1 
Barn.  &  Aid.  218,  and  the  cases  cited  in  it. 
And  there  is  the  less  reason  for  denying 
the  right  of  the  assignee,  when  it  is  con- 
sider^ that  the  release  of  the  husband 
alone  might  have  effectually  cut  off  the 
interest  of  the  wife  forever,  if  such  a  re- 
lease had  only  been  made  before  the  divorce 

took  effect.    See  Bac.    Abr.  title  Re- 
354      lease,    F.    and    cases    *there    cited. 

See  also   Taliaferro  &c.  v.  Taliaferro 
Ac,  4  Call  93." 

The  appeal  was  allowed;  and  now  the 
questions  arising  upon  the  record  were 
fully  argued. 

Robinson  for  appellant.  The  opinion  of 
the  circuit  court  affirms,  that  though  the 
assignment  was  for  a  valuable  considera- 
tion, and  made  at  a  time  when  the  husband 
had  the  power  to  reduce  the  legacy  to  im- 
mediate possession,  it  cannot  place  the 
assignee  in  any  better  condition  than  the 
husband  would  himself  have  occupied  if 
there  had  been  no  assignment.  This  prop- 
osition, though  plausible,  is  not  sound. 
The  law  has  been  settled  otherwise  for  more 
than  a  hundred  years.  The  leading  case 
is  Lord  Carteret  v.  Paschal,  decided  as 
early  as  1734,  and  reported  in  3  P.  Wms. 
197,  and  2  Brown's  Par.  Cas.  10,  (Tomlin's 
edi.)  which  has  been  followed  by  Bates 
V.  Dandy,  reported  in  2  Atk.  207,  and 
noted  also  in  1  Russ.  33, — by  the  Karl  of 
Salisbury  v.  Newton,  1  Eden  373,  and 
Wright  V.  Morley,  11  Ves,  12.  There  is  a 
class  of  cases  which  may  be  relied  upon  on 
the  other  side,  to  wit,  Hornsby  v.  L*ee,  2 
Madd.  C.  R.  16,  american  edi.  352,  and 
Purdew  v.  Jackson,  1  Russ.  1.  These  are 
cases  of  a  reversionary  interest,  in  which, 
at  the  time  of  the  assignment,  there  was 
an  incapacity  to    make  an  actual  reduction 


into  possession.  We  are  told  that  when 
Hornsby  v.  Lee  was  decided,  it  was  not 
acquiesced  in,  and  was  denied  to  be  law. 
Clancy  on  Married  Women  148 ;  1  Roper  cm 
Property  146.  Sir  Thomas  Plnmer,  after 
reexamination  in  Purdew  v.-  Jackson,  de- 
cided as  before,  against  the  assignee  of 
the  reversionary  interest.  But  it  has 
never  yet  been  decided  that  a  bona  fide 
assignment  for  valuable  consideration, 
made  by  a  husband  to  a  third  person,  of  a 
debt  actually  and  presently  due  to  the 
wife,  does  not  divest  in  equity  the  title  of 
the  wife.     This  is  the   language  of 

355  *mr.  justice  Story  on  Cassell  v.   Car- 
roll,   11     Wheat     152.      Sir    Thomaa 

Plumer  himself,  in  adverting  to  the  deci- 
sions as  to  the  effect  of  an  assignment  of  a 
present  interest,  while  he  says,  '*If  it  were 
now  a  new  point,  it  would  be  difficult  to 
understand  how  the  assignee  could  be  in  a 
better  situation  than  the.  husband  him- 
self," admits  that  '*it  is  too  late  to  con- 
sider this;"  for,  says  he,  *'it  is  decided 
that  an  assignment  for  valuable  consider- 
ation, being  a  disposition  of  the  property, 
is  sufficient  to  baf  the  right  of  the  wiU 
surviving."  Johnson  v.  Johnson,  1  Jac 
A  Walk.  456.  So  the  law  is  understood  to 
be  in  England,  by  the  writers  who  treat  of 
the  subject.  1  Roper  222;  Clancy  121,  149. 
Purdew  V.  Jackson  was  decided  after  mr. 
Roper's  work  was  published.  In  this  case 
also  sir  Thomas  Plumer  recognizes  the  dis- 
tinction between  the  assignment  of  a  pres- 
ent right,  which  he  says  may  be  regarded 
as  a  kind  of  constructive  possession,  and 
the  assignment  of  a  chose  in  action  not 
then  capable  of  being  reduced  into  posses- 
sion, which  cannot  be  construed  as  a  redac- 
tion of  the  thing  into  possession.  1  Rusa. 
45,  59,  60.  Whatever  may  have  been  con- 
sidered the  law  in  Virginia  as  to  the  bus- 
band's  power  to  sell  his  wife's  reversionary 
interests,*  there  does  not  seem  to  have  been 
any  question  as  to  his  power  to  make  an 
effectual  sale  or  assignment  of  her  present 
interests.  Taliaferro  &c.  v.  Taliaferro  &c., 
4  Call  93;  Wallace  &  uz.  v.  Taliaferro  ft 
ux.,  2  Call  447;  Upshaw  v.  Upshaw  &c.,  2 
Hen.  &  Munf.  389;  1  Tuck.  Comm.  116. 
Chancellor  Kent  has  examined  the  subject 
in  Shuyler  v.  Hoyle,  5  Johns.  Ch.  Rep. 
207,  210,  and  come  to  the  conclusion  that 
the  husband  may  assign  for  a  valuable 
consideration;   and  that  the  wife  hik 

356  no  right  *by  survivorship.  There  is, 
it  is  true,  a  material  distinction  be- 
tween the  case  of  assignees  of  a  bankrupt 
or  insolvent  husband,  taking  his  whole 
estate  without  reference  particularly  to  the 
property  of  the  wife,  and  the  case  of  aoi 
assignment  by  the   husband  having  refer- 

*In  tbls  case  it  was  not  necessary  for  the  connsd 
of  the  appellant  to  bring*  in  question  the  decisioaa 
in  Hornsby  v.  Lee,  Purdew  y.  Jackson,  and  Honner 
V.  Morton.  In  tbe  case  of  Siter  and  another,  ffnard* 
ians  of  Jordan.  4  Rawle  471-488,  they  are  reviewed 
in  an  elaborate  opinion  by  Gibson.  C  J.,  and  the 
opinion  expressed  by  him  is  opposed  to  them.— Note 
in  Original  Edition. 
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ence  particularly  to  the  property  of  the 
wife,  and  being  of  that  property  aa  dia- 
tingniahed  from  his.  The  last  is  a  con- 
structive reduction  into  possession ;  the 
former  cannot  be  so  considered.  In  the 
present  case  the  assignment  not  only  refers 
particularly  to  the  wife's  property,  but  is 
of  a  specific  portion  of  that  property.  It  is 
a  particular  assignment,  like  those  in 
Carteret  v.  Paschal,  Bates  v.  Dandy,  Earl 
of  Salisbury  v.  Newton,  and  Wright  v. 
Morley. 

So  far,  the  case  has  been  considered  upon 
the  supposition  that,  by  the  divorce,  the 
claim  was  placed  on  the  same  ground  as  if 
Joseph  Browning  had  then  died;  and  it 
has  been  shewn  that  even  in  that  case  the 
assignee  for  valuable  consideration  would 
have  been  entitled  to  the  subject  assigned, 
and  not  the  wife  who  survived.  But  is  it 
clear  that  the  divorce  has  the  effect  as- 
cribed to  it?  The  contract  of  marriage  was 
made  in  Virginia:  could  it  be  dissolved  by 
an  act  of  Kentucky?  If  it  could,  on  what 
ground  could  it  be  done?  Is  it  that  the 
parties  had  t>ecome  domiciled  in  Kentucky? 
Can  that  ground  be  taken  consistently  with 
the  reason  assigned  for  the  divorce,  which 
is,  that  the  husband  had  abandoned  his 
wife,  left  the  state,  and  gone  to  Virginia? 
The  court  will  find  the  questions  growing 
out  of  this  state  of  facts  to  be  full  of  difiS- 
culty.  Story's  Conflict  of  Laws,  ch.  7,  p. 
168;  2  Kent's  Comm.  p.  106.  They  will 
find  it  doubtful,  at  least,  whether  it  was 
competent  to  the  legislature  of  Kentucky 
to  pass  any  law  affecting  the  rights  of  the 
husband,  whose  domicil  was  changed  be- 
fore the  act  passed.  And  accordingly  the 
legislature  of  Kentucky  seem  to  have  de- 
sired not  to  exercise  the  jurisdiction  as  it 

respected  him.  The  peculiar  phrase- 
157      ology  *of  the  act    seems    to    indicate 

this.  To  understand  this  act,  it  will 
be  proper  to  examine  the  provisions  of  the 
general  act  of  Kentucky  regulating  di- 
vorces in  that  state ;  Statute  Law  of  Ken- 
tucky, vol.  1,  p.  122.  Here  there  was  no 
such  case  as  authorized  the  circuit  courts 
to  decree  a  divorce  under  that  act :  there 
was  no  abandonment  for  two  years,  nor 
was  the  treatment  such  as  to  endanger  the 
wife's  life.  Hence  the  wife  applied  to  the 
legislature.  When  they  interfered,  it  is 
not  reasonable  to  suppose  that  they  in- 
tended to  grant  a  divorce  of  a  stronger  char- 
acter than  would  have  been  granted  by  the 
courts,  had  they  acted.  And  the  divorce 
granted  by  the  courts  does  not  appear  to 
be  an  absolute  divorce  a  vinculo  matrimo- 
nii. Moreover,  this  particular  act  of  di- 
vorce declares  her  entitled,  of  the  estate  of 
Browning,  to  receive  alimony  agreeably  to 
the  laws  of  the  commonwealth.  What  those 
laws  are,  will  be  found  in  the  Ist  volume 
of  the  statute  law,  p.  121.  The  decree  for 
alimony  seems  there  not  to  follow,  but  to 
precede  a  divorce  a  vinculo  matrimonii; 
p.  122,  {  3.  And  this  accords  with  the  gen- 
eral principle,  which  is  to  allow  alimony 
in  case  of  a  divorce  a  mensa  et  thoro,  1 
Black.    Comhi.    441,    2 ;  1  Tuck.  Comm.  98, 


but  not  in  the  case  of  a  divorce  a  vinculo 
matrimonii.  The  doctrine  of  the  liability 
of  a  husband  to  alimony  rests  on  the  pre- 
sumption of  law,  that  by  marriage  the 
property  of  the  wife  vests  in  the  husband, 
and  that  she  is  possessed  of  no  property  of 
her  own.  Poynter  on  Marriage  and  Di- 
vorce, p.  259,  60.  It  does  not  apply  to  a 
divorce  a  vinculo  matrimonii,  where  the 
wife  receives  again  such  of  the  personal 
property  which  she  had  at  the  time  of  the 
marriage,  as  may  not  have  been  disposed 
of  by  the  husband.  1  Tuck.  Comm.  98. 
This  then  ought  not  to  be  regarded  as  a 
divorce  a  vinculo  matrimonii ;  and  if  not  so 
regarded,  there  is  no  foundation  for  the 
proposition  that  the  choses  in  action,  not 
reduced  to  possession  before  the  divorce, 
are    afterwards   the   property   of  the 

358  *wife  in  like  manner  as  if  the  .hus- 
band had  then  died.     For  the  divorce, 

to  produce  this  consequence,  must  be  a  di- 
vorce a  vinculo  matrimonii.  1  Tuck. 
Comm.  978,  ^*If  a  husband  and  wife  are 
divorced  a  mensa  et  thoro,  and  a  legacy  is 
left  to  her,  the  husband  may  release  it." 
Bac.  Abr.  title  Release,  F.  vol.  6,  of  Lond. 
edi.  of  1832,  p.  624.  The  decision  in  Green 
V.  Otte,  1  Sim.  &  Stu.  250;  1  Cond.  Eng. 
Ch.  Rep.  125,  is  a  direct  adjudication  in 
favour  of  the  validity  of  an  assignment 
even  of  a  reversionary  interest,  where  the 
tenant  for  life  died  before  the  divorce  took 
place. 

[Stanard,  J.  Supposing  the  assignment 
to  be  held  valid,  will  there  not  be  a  result- 
ing question  as  to  the  right  of  the  wif#*  to 
a  provision?]  Though  the  court  should 
think  the  english  doctrine  on  that  subject 
ought  to  prevail  here,  it  would  not  prevent 
a  reversal  of  the  decree;  the  effect  would 
merely  be  to  send  back  the  cause  for  an 
enquiry  to  ascertain  what  would  be  a  rea- 
sonable provision. 

Patton  for  appellees.  It  is  not  enough 
that  there  is  a  deed  of  assignment.  The 
whole  argument  that  the  assignee  stands 
in  a  better  condition  than  the  assignor, 
rests  upon  the  ground  that  the  assignment 
is  for  valuable  consideration.  And  there 
is  no  proof  of  the  fact  that  the  assignment 
was  for  value,  but  ground  to  suspect  it  was 
a  mere  contrivance.  Great  care  has  been 
taken  to  adduce  witnesses  to  prove  the 
execution  of  the  deed,  and  not  a  word  is 
asked  as  to  its  consideration.  The  deed 
itself  is  no  proof  of  consideration  as  against 
the  wife.  Wilcox  v.  Pearman,  9  I^eigh 
144. 

Upon  the  question  as  to  the  authority  of 
Kentucky  to  grant  a  divorce,  it  is  suffi- 
cient to  refer  to  Story's  Conflict  of  Laws, 
p.  189-92,  J  228,  229,  230.  The  court  will 
see  that  in  Scotland,  Massachusetts  and 
New  York,  it  is  held  that  the  authority  of 
that  state  in  which  the  parties  have  been 
domiciled  may  grant  a  divorce  to  one 

359  *party,  no  matter  where  the   other  is 
residing     at    the   time.      But     it     is 

argued,  the  divorce  here  is  not  a  vinculo 
matrimonii.     The  marriage  contract  being 
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forever  dissolved  as  respects  the  feme, 
and  she  being  restored  to  all  the  rights  and 
privileges  of  an  unmarried  woman,  the 
divorce  must  be  a  vinculo  matrimonii  as  it 
regards  her.  Nor  can  the  effect  of  this 
language  be  restrained  or  impaired  by  the 
clause  allowing  her  alimony.  In  the  gen- 
eral act  of  Kentucky  regulating  divorces, 
there  is  authority  to  make  provision  for  the 
wife  out  of  the  husband's  estate;  and  this 
clause  may  fairly  mean  that  such  provision 
may  be  made  for  her.  Neither  should  the 
construction  of  this  act  be  affected  by  the 
use  of  the  term  alimony ;  for  even  though 
it  be  used  elsewhere  in  reference  to  divorces 
a  mensa  et  thoro,  the  legislature  of  Ken- 
tucky may  use  it  in  a  way  in  which  it  has 
not  been  used  before.  Under  the  general 
act  of  Kentucky,  the  divorce  is  a  complete 
divorce  a  vinculo  matrimonii,  except  only 
that  the  other  party  cannot  marry.  Sup- 
pose mrs.  Browning  had  died  after  the  act 
of  divorce,  would  Joseph  Browning  have 
had  a  right  to  administer  on  her  estate? 
Surely  not.  It  is  equally  plain  that  from 
the  time  of  that  act  he  was  absolved  from 
all  obligation  to  pay  her  debts.  1  Tucker's 
Comm.  98.  She  was  also  deprived  of  the 
right  of  dower  or  distribution  in  his  estate. 
These  propositions  being  unquestionable, 
does  it  not  follow  that  the  act  of  divorce  is 
even  more  effectual  than  death  would  have 
been?  Choses  in  action  of  the  wife,  not 
reduced  into  possession  during  the  cover- 
ture, remain  her  property  on  the  dissolution 
of  the  marriage.  1  Tuck.  Comm.  100 ;  hegg 
V.  heggt  8  Mass.  R.  99;  Lodge  v.  Hamil- 
ton, 2  Serg.  &Rawle491.  And  this  princi- 
ple applies  in  all  cases  of  divorce  a  vinculo 
matrimonii,  no  matter  what  the  ground  of 
divorce.  In  this  case,  when  the  assign- 
ment was  made,  the  husband  had  abandoned 
his  wife.  And  there  is  no  reason  for  re- 
stricting her  to  merely  an  equitable 
360  provision.  She  ^should  be  held  enti- 
tled after  such  abandonment  and  such 
divorce,  even  if  the  assignee  would  have 
been  entitled  after  the  husband's  death. 
But  would  the  assignee  have  been  entitled 
against  the  wife  surviving?  In  the  argu- 
ment of  Purdew  V.  Jackson,  sir  Thomas 
Plumer  propounded  this  question  to  the 
counsel:  **Is  there  any  case  in  which,  the 
husband  having  assigned  the  wife's  pres- 
ent chose  in  action,  and  having  died  before 
the  assignee  obtained  possession  of  it,  the 
assignee  prevailed  over  the  surviving 
wife?"  and  he  added,  *^  Suppose  that  in 
such  a  case  the  assignee  were  to  claim  the 
chose  in  action,  in  whose  name  would  he 
make  the  claim,  and  in  what  form  would 
he  bring  the  action?"  To  this  question 
counsel  upon  both  sides  answered,  *^We 
believe  that  such  a  case  has  not  occurred." 
1  Russ.  19,  20.  Here  then  was  a  call  upon 
counsel  for  a  case  establishing  the  very 
proposition  now  contended  for,  and  the  dis- 
tinguished counsel  in  that  case  (mr.  Shad- 
well  and  mr.  Sugden )  admitted  that  no  such 
case  could  be  produced :  yet  now  we  are 
told  that  that  proposition  has  been  long 
established,    and  several  cases  are  cited  to 


shew  it.  Do  they  shew  any  snch  thing? 
Dicta  undoubtedly  there  are  in  abundance; 
but  are  there  any  well  considered  decisions 
upon  the  point?  If  Lord  Carteret  v.  Pas- 
chal is  an  authority  upon  this  question,  it 
proves  too  much ;  for  there  the  surplus  was 
taken  away,  as  to  which  the  assignment 
was  only  voluntary.  But  the  real  import 
of  the  decision  is,  that  it  was  a  case  of 
an  equitable  extent ;  that  the  husband  and 
wife  were  in  possession.  It  was  like  the 
case  of  a  term  of  years,  which  stands  upon 
different  ground  from  ordinary  choses  in 
action  of  the  wife.  And  so  as  to  Bates  ▼. 
Dandy :  that  was  a  case  of  mortgages,  one 
of  which  was  of  a  term ;  between  an  as- 
signment of  which,  and  of  choses  in  action 
generally,  there  is  a  distinction.  The  term 
stands  upon  the  footing  of  personal  chat- 
tels reduced    into    possession  daring 

361  the  coverture.     There   was,  *besides, 
an  agreement  in  Bates  v.  Dandy  that 

the  husband  should  have  an  interest  in  the 
subject.  Something,  it  is  true,  is  said 
about  the  husband's  right  to  assign  his 
wife's  chose  in  action  as  well  as  her  term, 
so  that  it  be  for  valuable  consideration; 
but  what  is  said  as  to  this  matter  is  evi- 
dently a  loose  and  ill  considered  opinion. 
In  a  note  in  1  Russ.  20,  in  relation  to  the 
question  pro  ounded  by  sir  Thomas  Plumer, 
the  reporter  does  not  cite  either  of  those 
as  cases  meeting  the  question;  the  only 
case  which  he  mentions  is  Karl  of  Salisbury 
V.  Newton.  This  case  is  brieily  reported, 
appears  to  have  been  but  little  considered, 
and  the  decision  in  it  does  not  well  accotd 
with  the  first  part  of  the  opinion.  The 
other  englisb  case  relied  upon  on  the 
other  side  (Wright  v.  Morley)  was  the  case 
of  an  assignment  sought  to  be  enforced 
during  the  life  of  the  husband.  The  hus- 
band during  his  lifetime  had  a  right  to  re- 
cover the  property  against  the  wife.  It  is 
impossible,  then,  to  regard  the  law  as  set- 
tled by  the  english  cases.  When  sir  Thomas 
Plumer  said  in  Johnson  v.  Johnson,  that 
the  question  was  decided,  he  had  not  then 
examined  it  with  the  care  which  he  after- 
wards bestowed  upon  it  in  Purdew  v. 
Jackson.  In  this  last  case  he  shews,  by 
an  examination  of  all  the  authorities,  that 
there  had  been  no  such  decision ;  and  shews 
also  that  in  his  opinion  there  was  no 
difference  between  the  assignment  of  a 
present  and  of  a  reversionary  interest 
There  is  certainly  no  decision  on  the  ques- 
tion in  Virginia.  This  court  is  now  to 
settle  the  law  in  reference  to  the  matter; 
and  it  should  make  such  a  decision  as  may 
be  consistent  with  what  has  been  decided. 
The  general  rule  is,  that  the  husband  is 
entitled  to  his  wife's  choses  in  action, 
provided  he  reduces  them  into  'possession 
during  the  coverture :  in  regard  to  all  not 
reduced  into  possession,  the  right  of  the 
wife  is  the  same  as  if  she  had  not  been 
married.  And  Purdew  v.  Jackson  may 
properly  be  referred  to  for  a  principle 
equally  applicable  to  a   present  as  to 

362  a  reversionary   ^interest;  it   is,   that 
the  assignee  can  have  no  better  right 
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than  the  assignor.  If  this  be  so,  and  the 
whole  right  of  the  husband  be  a  right  to 
reduce  into  possession  during  the  cover- 
ture, how  can  the  assignee  acquire  any 
thing  more  than  a  right  to  reduce  into  pos- 
session, if  he  can,  during  that  time?  It  is 
said  in  some  of  the  cases,  or  some  of  the 
books,  that  the  husband  may  release,  and 
therefore  he  may  assign;  that  he  may 
destroy,  and  therefore  he  may  preserve. 
JBut  the  ground  of  the  husband's  right  to 
release  is,  that  he  has  the  right  to  receive. 
Between  the  right  to  release  and  the  right 
to  assign,  there  is  a  want  of  analogy  in 
several  respects.  In  the  former  case  there 
is  no  equitable  right  to  a  provision:  in 
the  latter  there  is.  The  husband  could 
sot  assign  a  possibility,  but  he  might 
felease  it.  Gage  v.  Acton,  1  Salk  327. 
If  he  may  release  a  possibility  but  not  as- 
sign it,  why  may  he  not  release  a  right  not 
reduced  into  possession,  and  yet  not  be 
able  to  make  an  effectual  assignment  of  it? 
It  is  impossible,  by  any  sound  and  consist- 
ent reasoning,  to  arrive  at  the  conclusion 
that  the  right  to  release  gives  the  right 
to  assign.  If  it  does,  why  does  it  pot 
give  the  right  to  assign  without  value,  as 
well  as  with  value?  why  does  it  not  con- 
fer a  right  upon  a  general,  as  well  as  upon 
a  special  assignee?  The  release  being  the 
exercise  of  a  legal  right,  there  can  be  no 
doubt  that  it  will  operate  at  law,  and  ex- 
tinguish the  right,  whether  with  or  without 
consideration.  But  the  assignment  confers 
no  legal  right ;  it  can  only  be  enforced  in 
equity.  And  when  attempted  to  be  en- 
forced in  equity,  it  is  a  mere  equity  a^inst 
an  equity  with  better  legal  right.  There 
IS  something  plausible  in  the  idea  that  the 
assignment  of  the  wife's  property  is  a  con- 
structive possession,  or  the  commencement 
of  a  taking  possession.  But  the  answer  is, 
that  a  commencement  is  not  enough.  There 
is  no  right  unless  the  husband  does  reduce 
into  possession.     He  may  commence  a  suit, 

but  if  he  dies  before  obtaining  a  de- 
363      cree,  *the   commencement  of  the  suit 

will  add  nothing  to  his  rights. 
Moreover,  if  the  assignment  were  equiva- 
lent to  a  reduction  into  possession,  the 
wife  would  have  no  right  against  the  as- 
signee to  an  equitable  provision :  but  this 
right  she  unquestionably  has.  The  case  of 
Earl  of  Salisbury  v.  Newton  not  only  shews 
its  existence,  but  shews  that  it  exists  as 
well  against  a  particular  as  against  a  gen- 
eral assignee.  If  the  right  to  a  provision 
exists  against  the  former  as  well  as  the 
latter,  why  shall  there  be  a  distinction  be- 
tween the  two  in  regard  to  the  wife's 
right  by  survivorship?  In  concluding  upon 
this  question,  the  attention  of  the  court 
is  called  to  Mitford  v.  Mitford,  9  Ves.  87, 
which  contains  a  valuable  review  of  the 
authorities;  to  the  early  cases  of  Burnett  v. 
Kinaston,  Prec.  in  Ch.  119,  121 ;  S.  C.  2 
Vem.  401;  S.  C.  Freeman's  Ch.  Cas.  240; 
Packer  v.  Windham,  Prec.  in  Ch.  412; 
Becket  v.  Becket,  1  Dick  340,  and  to  Ward 
on  Legacies,  p.  280,  which  is  against  the 
proposition  contended  for  on  the  other  side. 


There  is,  however,  no  necessity  for  the 
court  to  decide  the  question  in  this  case, 
which  is  different  in  circumstances  and 
different  in  principle  from  the  cases  in 
which  it  must  ordinarily  arise.  If  there 
be  any  foundation  for  the  doctrine  con- 
tended for  as  to  the  validity  of  a  particular 
assignment,  it  is  that  the  wife  has  got 
the  benefit  of  the  consideration.  And  here 
that  reason  cannot  apply,  because  the  wife 
had  been  abandoned  before  the  assignment 
was  made.  But  2dly,  if  the  rule  be  estab- 
lished, there  can  no  doubt  that  it  is  limited 
to  the  case  of  the  assignee  of  a  particular 
subject.  Where  the  assignment  is  a  gen- 
eral assignment  of  the  wife's  interests, 
(which  is  the  character  of  the  assignment 
here)  the  assignee  takes  subject  to  her 
right  by  survivorship,  as  well  as  her 
equity.  Jewson  v.  Moulson,  2  Atk.  417; 
Pryorv.  Hill,  4  Brown's  C.  R.  139;  Ma- 
caulay  v.  Phillips,  4  Ves.  19;  Newland  on 
.    Contracts  136 ;  2  Tuck.   Com.   115,  16. 

364  In  Jewson  v.  Moulson   it  was  ^argued 
that  the  assignment  was  special,  and 

that  the  special  assignee  was  not  subject 
to  the  wife's  equity;  but  the  assignment 
was  held  to  be  a  general  assignment.  The 
case  of  Karl  of  Salisbury  v.  Newton  is  open 
to  the  remark,  that  the  wife  had  in  fact  no 
interest  except  the  particular  subject  which 
was  in  controversy  there.  And  3dly,  the 
decree  was  right  in  dismissing  the  bill,  be- 
cause, in  any  aspect,  the  wife  is  entitled 
to  a  provision,  and  the  whole  value  of  the 
subject  assigned  would  be  an  inadequate 
provision  for  her.  No  person  can  doubt 
that  her  interest  in  her  father's  property 
was  her  whole  estate.  There  is  no  proof, 
it  is  true,  of  the  value  of  this  interest, 
except  the  consideration  expressed  in  the 
deed  of  assignment.  But  the  other  side 
must  admit  the  assignment  to  have  been 
for  adequate  consideration.  Suppose,  how- 
ever, that  the  interest,  instead  of  being 
only  of  the  value  of  1500  dollars,  was  worth 
3000  dollars;  would  a  provision  to  that 
amount  be  more  than  adequate  for  her? 
The  following  cases  relate  to  this  subject: 
in  some  of  them,  the  court  will  find  it  to 
have  been  decided  that  the  wife  should  have 
the  whole  property.  Ex  parte  Coysegame, 
1  Atk.  192;  Like  v.  Beresford,  3  Ves.  506; 
Elliott  V.  Cordell  &  others,  5  Madd.  C.  R. 
%,  ainerican  edi.  150;  Kenny  v.  Udall  &c., 
5  Johns.  Ch.  Rep.  464;  Udall  v.  Kenny,  3 
Cowen  590;  Haviland  v.  Bloom  &c.,  6  Johns. 
Ch.  Rep.  178;  Smith  and  others  v.  Kane 
and  wife,  2  Paige  303;  Van  Epps  and  wife 
V.  Van  Deusen,  4  Paige  64. 

Robinson  in  reply.  The  bill  alleges  that 
the  assignment  was  in  consideration  of  the 
sum  of  1500  dollars;  the  answers  do  not 
controvert  the  fact  of  consideration ;  and 
the  deed  of  assignment  purports  on  its 
face  to  be  in  consideration  of  1500  dollars 
in  hand  paid.  The  case  is  in  principle 
like  that  of  Scott  &  wife  &c.  v.  Gibbon  & 
Co.  &c.,  5  Mpnf.  86.  It  is  needless  to  en- 
quire whether,  if  the  answers  had  de- 

365  nied  the  consideration  and  ^called  for 
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proof  of  it,  the  onus  would  have  been 
on  the  assignee:  it  is  enough  that  there 
has  been  no  such  denial  or  call  for  proof. 
In  the  absence  of  it,  the  deed  is  prima  facie 
evidenpe  of  the  allegation  in  the  bill.  The. 
cause,  moreover,  has  been  proceeded  in  to 
a  hearing  upon  the  supposition  that  there 
was  consideration,  and  the  decision  of  the 
circuit  court  is  on  this  supposition. 

It  is  argued  that  the  act  of  Kentucky  is 
such  a  divorce  a  vinculo  matrimonii,  as 
entitles  the  wife  to  her  personal  estate  not 
previously  reduced  into  possession  by  the 
husband.  Can  it  be  regarded  as  importing 
this,  when  it  entitles  the  wife  to  receive 
alimony?  It  is  supposed  that  {  7,  p.  123, 
(of  1  Statute  Laws  of  Kentucky)  may  have 
been  in  the  view  of  the  lawmakers ;  a  sec- 
tion giving  power  to  divide  the  estate. 
But  that  can  scarcely  have  been  the  mean- 
ing of  the  legislature ;  for  that  power  is 
confined  to  the  court  which  pronounces  the 
decree  of  divorce.  It  is  supposed,  also, 
that  the  legislature  has  used  the  word  in  a 
sense  different  from  that  in  which  it  is 
ordinarily  used.  But  when  they  use  it  in 
this  act,  we  must  suppose  it  is  in  the  sense 
in  which  it  is  used  by  them  in  other  acts. 
And  when  we  look  to  those  other  acts,  we 
find  no  instance  of  alimony  after  a  divorce 
a  vinculo  matrimonii.  It  is  asked  whether, 
if  mrs.  Browning  had  died  after  the  act  of 
divorce,  Joseph  Browning  would  have  had 
a  right  to  administer?  This  is  but  another 
form  of  stating  the  proposition.  If  there 
were  no  valid  divorce  a  vinculo  matrimonii, 
the  case  of  Elliott  &c.  v.  Gnrr,  2  Phil.  16; 
1  Kng.  Bk^cl.  Rep.  166,  shews  that  a  decree 
of  divorce  which  was  invalid  would  not 
prevent  his  administering.  And  a  decree 
though  valid,  which  was  not  a  complete 
divorce  a  vinculo  matrimonii,  would  be  at- 
tended with  the  same  consequence.  So 
also  the  husband's  obligation  to  pay  the 
debts  of  the  wife,  and  her  right  to  alimony 
in  his  lifetime  or  to  dower  or  distribution 
afterwards,  depend  on  the  same  considera- 
tions. The  court  should  hesitate  to 
366  place  an  interpretation  *upon  the 
act  which  would  deprive  her  of  these 
rights,  when  there  is  ground  to  doubt 
whether  such  interpretation  will  be  in  ac- 
cordance with  the  intention  of  the  legisla- 
ture. Though  the  ill  treatment  of  the  wife 
properly  entitled  her  to  a  divorce  a  mensa 
et  thoro  only,  still  the  legislature  of  Ken- 
tucky might  allow  her  to  marry  again  in 
Kentucky  if  they  pleased,  and  such  may 
have  been  their  intention.  But  will  it  fol- 
low that  there  is  such  a  divorce  a  vinculo 
matrimonii  as  is  necessary  here?  It  is 
laid  down  in  2  Burn's  Bccl.  Law  503,  that 
divers  acts  of  parliament  for  the  divorce  of 
particular  persons  in  the  case  of  adultery 
have  allowed  a  liberty  to  the  innocent  per- 
son of  marrying  again.  But  on  the  same 
page  of  Burn  (or  rather  502  d.)  it  is  laid 
down,  that  as  to  the  having  again  the 
goods  she  brought,  or  so  much  as  is  not 
spent,  that  in  the  law  books  is  meant  only 
of  divorce  a  vinculo,  or  where  there  was  a 
nullity  of  marriage.     No  one  supposes  that 


this  act  of  Kentucky  ascertains  that  there 
was  really  no  valid  marriage ;  that  it  was 
null  ab  initio;  that  the  children  of  tfaft 
marriage  are  bastards.  And  such  an  in- 
terpretation should  be  placed  upon  the  act 
as  will  avoid  these  consequences. 

But  suppose  the  feme  here  entitled  to  all 
that  the  most  complete  divorce  a  vincnla 
matrimonii  can  give;  what  then  are  her 
rights?  As  to  the  idea  that  they  are  any 
greater  against  the  assignee  than  would 
result  from  a  dissolution  by  death,  it  will 
suffice  to  say  that  there  is  not  the  least 
foundation  for  it. 

What  then  would  be  the  feme's  rights  if 
the  husband  had  died  at  the  time  of  the 
act  of  divorce?  If  all  that  has  been  said 
on  this  subject  were  mere  dicta,  yet  Buch 
and  so  many  dicta,  regarded  as  law  for  10f> 
years  both  in  England  and  this  conntrf, 
and  hitherto  acted  upon  as  such,  would 
present  reasons  of  the  most  cogent  charac- 
ter against  establishing  a  different  doctrioe 
now.  But  is  there  nothing  but  dicta? 
367  It  is  conceded  that  *there  is  one  deci- 
sion, the  case  of  Earl  of  Salisbury  v. 
Newton ;  but  that  case,  it  is  said,  was  bat 
little  considered.  If  the  question  was  but 
little  considered  in  that  case,  it  was  be- 
cause there  was  no  occasion  to  consider  it, 
— because  it  had  been  most  maturely  con- 
sidered and  definitively  adjudged  in  the 
two  previous  cases  of  Lord  Carteret  t. 
Paschal  and  Bates  v.  Dandy ;  In  3  Rnss. 
70,  3  Cond.  Eng.  Ch.  Rep.  301,  the  coort 
will  find  at  large  lord  Hardwicke's  opinion 
in  Bates  v.  Dandy,  which  shews  that  in 
Lord  Carteret  v.  Paschal,  as  well  as  in 
Bates  V.  Dandy,  the  precise  point  which  we 
are  now  arguing  was  distinctly  made,  the 
very  authorities  of  Burnett  v.  Kinaston  and 
Packer  v.  Windham,  which  mr.  Patton  now 
cites,  were  then  cited  and  examined,  and 
the  point  was  distinctly  adjudged  in  direct 
opposition  to  what  he  is  now  contending 
for.  It  is  then  an  assumption  to  say  that 
the  whole  right  of  the  assignee  of  a  hus- 
band to  the  wife's  personalty,  is  to  such 
personalty  as  may  have  been  reduced  into 
actual  possession  during  the  covertnre. 
The  same  authority  which  might  establish, 
as  a  general  proposition,  that  the  surviving 
wife  had  a  right  to  whatever  had  not  been 
reduced  into  actual  possession  during  the 
coverture,  might  equally  establish,  as  a 
modification  of  that  proposition,  that  the 
right  of  the  wife  was  gone  where  the  hus- 
band had  made  an  assignment  for  value. 
The  law  is  the  authority  which  has  estab- 
lished the  former  as  well  as  the  latter. 
And  this  law  has  been  adjudged,  pro- 
mulgated and  acted  upon  for  more  thaa 
100  years.  No  matter  what  may  be  the 
reason  of  the  rule ;  whether  it  be  founded 
upon  the  idea  that  the  husband  might  re- 
lease and  therefore  may  assign ;  or  upon  the 
idea  that  the  assignment  is  the  commence- 
ment of  a  reduction  into  possession ;  or  upon 
the  idea  that  the  assignment  imports  an 
agreement  to  reduce  into  possession,  and 
equity  considers  that  as  done  which  ought 
to    be    done;    either    way,    it    is  enough 
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368  that  the  rule  ie  Reestablished.  It  can- 
not be  material  now  to  notice  partic- 
ularly the  authorities  cited  on  the  other 
side ;  the  cases  of  Burnett  v.  Kinaston  and 
Packer  v.  Windham,  examined  by  lord 
Hardwicke  100  years  ago,  and  found  inap- 
plicable; the  case  of  Becket  v.  Becket, 
which  was  not  an  assignment  for  valuable 
consideration,  but  merely  for  love  and 
affection ;  and  the  case  of  Purdew  v.  Jack- 
son, a  case  of  assignment  of  a  reversionary 
interest,  decided  by  sir  Thomas  Plumer, 
who  considers  it  too  late  to  question  now 
the  right  of  the  assignee  of  a  present  in- 
terest for  value.  It  is  said,  he  made  this 
remark  before  he  examined  the  subject  in 
Purdew  v.  Jackson.  But  he  had  before  ex- 
amined it  in  Hornsby  v.  Lee.  And  even 
in  Purdew  v.  Jackson  he  admits  that  an 
assignment  of  a  present  interest  may  be 
regarded  aa  the  commencement  of  a  reduc- 
tion into  possession.  But  since  Purdew  v. 
Jackson  was  decided,  and  with  all  the 
lights  afforded  by  that  case,  a  higher  au- 
thority than  sir  Thomas  Plumer,  the  lord 
chancellor  himself  (lord  Lyndhurst),  while 
aflBrming  the  doctrine  of  Purdew  v.  Jack- 
son, has  declared  the  law  to  be  settled  as 
it  regards  the  assignment  of  a  present  in- 
terest. Honner  v.  Morton,  3  Russ.  65 ;  3 
Cond.  Eng.  Ch.  Rep.  298. 

Upon  the  question  whether  this  is  such 
an  assignment  of  the  wife's  property  as 
entitles  the  assignee  against  the  wife  when 
claiming  by  survivorship,  nothing  need 
be  added  to  the  cases  already  cited,  some 
of  which  were  more  general  than  this. 

The  english  cases  as  to  the  wife's  equity 
against  the  assignee  to  a  provision  will  be 
found  collected  in  1  Roper  266.  The  doc- 
trine has  never  yet  been  established  in  Vir- 
ginia. Gregory's  adm'r  v.  Marks^s  adm'r, 
1  Rand.  372,  385;  1  Tucker's  Comm.  114. 
And  the  court  must  consider  whether  it 
ought  to  be.  But  that  doctrine,  if  estab- 
lished, will  not  sustain  the  decree  dis- 
missing the  bill.  As  before  remarked,  {ill 
that  could  be  done  would  be  to  direct 

369  an  enquiry  to  ascertain  *what  would 
be  a  suitable   provision.     Reliance  is 

placed  on  a  remark  of  chancellor  Kent  in 
Haviland  v.  Myers,  6  Johns.  Ch.  Rep.  25, 
that  the  equity  might  be  extended,  if  cir- 
cumstances should  require  it,  to  the  whole 
of  the  estate.  But  did  chancellor  Kent  so 
extend  it  without  any  enquiry?  Not  at 
all.  AH  that  he  did  was  to  overrule  the 
motion  to  dissolve  the  injunction,  and 
let  the  cause  proceed.  We  do  not  know 
whether  the  wife  may  not  have  other  prop- 
erty of  her  own.  To  the  extent  of  that, 
regard  is  always  had.  Lady  Elibank  v. 
Montolieu,  5  Ves.  744;  Green  v.  Otte,  1 
Sim.  &.  Stu.  250;  1  Cond.  Eng.  Ch.  Rep. 
125.  Neither  are  we  informed  as  to  the 
value  of  the  interest  assigned.  There  may 
have  been  a  considerable  estate  besides 
slaves;  and  the  will  and  the  executor's  an- 
swer shew  that  in  fact  there  was.  To  give 
the  assignee  title,  it  is  enough  that  he  is 
an  assignee  for  valuable  consideration :  we 
have   no    question    in   the  pleadings,  or  in 


the  cause,  as  to  the  sufficiency  of  the  con- 
sideration. The  interest  assigned  may  be 
of  much  greater  value  than  1500  dollars, 
double,  treble,  or  quadruple ;  yet  the  court 
must  hold  the  assignment  valid.  The  court 
can  with  no  propriety  determine,  upon  the 
case  as  it  stands,  what  would  be  a  suitable 
provision:  with  still  less  propriety  would 
it  determine  that  a  suitable  portion  of  the 
property  is  the  whole.  [Baldwin,  J.  Does 
not  the  fact  of  the  husband's  abandoning 
his  wife  make  a  difference?  Must  she  then 
be  restricted  merely  to  a  portion?]  It  was 
argued  by  mr.  Patton  that  the  wife  here 
should  have  the  whole,  because  the  husband 
had  abandoned  her.  But  that  circumstance 
does  not  change  the  principle,  which  is 
simply  that  the  wife  shall  have  a  reasona- 
ble provision  out  of  the  subject.  The  very 
terms  of  the  rule  indicate  that  she  is  only 
to  have  part  of  the  subject.  In  Wright  v. 
Morley,  11  Ves.  12,  as  well  as  in  this  case, 
the  husband  had  abandoned  his  wife,  and 
the  whole  fund  there  was  260  pounds 
370  a  year;  yet  it  was  *said  that  the  as- 
signee would  deal  fairly  towards  the 
wife,  if,  out  of  the  260  pounds,  he  allowed 
her  100  pounds. 

ALLEN,  J.  This  case  has  been  argued 
with  great  learning  and  ability ;  but  time 
has  not  been  afforded  during  the  term  to 
go  into  a  review  of  all  the  authorities,  or 
to  discuss  all  the  questions  commented  upon 
in  the  argument.  I  shall  therefore  content 
myself  with  a  statement  of  the  result  to 
which  an  examination  of  the  authorities 
and  of  the  facts  of  this  Case  has  conducted 
me.  The  doctrine  as  to  the  main  question 
involved,  the  right  acquired  by  an  assignee 
of  the  husband  in  the  wife's  choses  in 
action,  has  been  most  ably  commented  on 
in  the  cases  of  Purdew  v.  Jackson,  1  Russ. 
1,  and  Honner  v.  Morton,  3  Russ.  65;  3 
Cond.  Kng.  Ch.  R.  298,  and  in  a  note  to 
the  latter  is  found  an  accurate  report  of  the 
opinion  of  lord  Hardwicke  in  Bates  v. 
Dandy:  The  rule  established  in  Bates  v. 
Dandy,  and  recognized  in  both  the  cases 
cited  after  a  full  review  of  all  the  authori- 
ties, furnishes  the  law  of  this  forum,  from 
which  it  seems  to  me  we  have  no  right  to 
depart.  That  rule  is,  that  the  husband  has 
no  power  to  give  effect  to  a  conveyance  of 
property  of  this  description,  unless  circum- 
stances so  turn  out  as  to  put  him  in  a  sit- 
uation which  would  have  enabled  him  to 
reduce  the  chose  in  action  into  possession. 
If  at  the  time  of  the  assignment  he  is  in  a 
condition  to  reduce  the  chose  into  posses- 
sion, the  assignment  operates  immediately : 
if  he  is  afterwards  in  a  condition  to  reduce 
it  into  possession,  the  assignment  will  then 
have  full  effect:  but  if  he  dies  before  the 
event  happens  on  which  it  may  be  reduced 
into  possession,  the  assignment  becomes 
altogether  inoperative. 

The  assignment,  to  deprive  the  wife  of 
her  right  by  survivorship,  must  be  for  a 
valuable  consideration,  and  must  also  be 
special.  A  general  assignment  of  the  hus- 
band's   estate    for    the    benefit     of    cred- 
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371  itors,  an  assis^nment  *in  bankruptcy, 
or  an  assignment  under  the  insolvent 

laws,  would  not  defeat  the  wife's  right  to 
take  by  survivorship  a  present  interest, 
capable  of  being  reduced  into  possession, 
but  not  actually  so  reduced  during  the  cov- 
erture. 

Treating  the  divorce,  in  the  case  under 
consideration,  as  a  civil  death,  I  consider 
the  interest  of  the  wife  in  her  father's 
estate,  at  the  time  of  the  assignment,  as  a 
present  interest  susceptible  of  being  reduced 
into  possession ;  that  the  assignment  was  a 
special  assignment  for  value ;  and  therefore 
that  she  could  not  take  by  survivorship. 

I  am  also  of  opinion,  that  by  the  well 
settled  doctrines  of  the  english  chancery 
court,  the  wife  is  entitled  to  an  adequate 
settlement  out  of  her  estate,  whenever  the 
aid  of  the  court  of  equity  is  invoked  by 
the  husband  to  get  possession  of  such 
estate,  if  there  has  been  no  previous  ade- 
quate provision  made  for  her:  that  the  as- 
signee, though  the  assignment  be  special, 
occupies  in  this  respect  the  same  position 
with  the  husband :  that  his  doctrine  of  the 
chancery  court  was  well  established  and 
fully  acted  on,  when  courts  of  equity  were 
first  organized  in  this  state :  and  that  the 
chancery  courts  here  are  as  much  bound  by 
this  principle  of  equity,  as  by  any  other 
principle  of  equitable  jurisprudence  (not 
inconsistent  with  our  institutions)  which 
has  not  been  modified  or  abrogated  by  ex- 
press enactment.  In  .this  case  the  claim 
was  asserted  in  the  answer;  and  there  is 
nothing  in  the  record  which  shews  that  the 
wife  was  not  entitled  to  a  settlement. 

I  am  further  of  opinion,  that  upon  a  view 
of  all  the  circumstances,  the  residue  com- 
ing from  her  father's  estate  would  not  be 
more  than  an  adequate  provision  for  her; 
and  that  further  enquiry  was  unnecessary. 
It  is  proved  that  the  husband  had  squan- 
dered the  advances  made  to  him  by  the 
wife's  father;  that  he  had  abandoned 

372  *her  with  a  family  of  small  children 
dependent   on    her    for   support;  and 

that  in  consequence  of  his  misconduct  she 
had  obtained  a  divorce.  The  extent  of  the 
interest  in  her  father's  estate  can  only  be 
inferred  by  reference  to  the  consideration 
named  in  the  deed  of  assignment.  Taking 
the  consideration  expressed  as  the  criterion 
of  value,  the  amount  would  be  but  a  small 
provision  for'  a  wife  so  situated.  And  it 
is  not  for  the  assignee  to  object  that  the 
consideration  was  grossly  inadequate;  for 
in  so  doing,  he  would  shew  that  the  assign- 
ment was  not  made  in  good  faith.  The 
claim  was  made  by  the  answer,  proof  was 
taken  to  sustain  it,  and  the  plaintiff  failed 
to  produce  any  evidence  tending  to  prove 
that  the  whole  would  be  more  than  an  ade- 
quate provision. 

The  claim  of  the  wife  derives  additional 
strength  from  her  divorce,  which  deprives 
her  of  all  claim  on  the  husband  hereafter : 
and  as,  in  consequence  of  the  divorce,  she 
will  be  entitled  to  hold  as   a    feme   sole,   it 


seems  to  me  that  the  court  did  right  in  dis- 
missing the  bill. 

BALDWIN,  J.  I  have  not  formed,  and 
am  not  to  be  understood  as  expressing,  any 
opinion  upon  the  question  whether  the  as- 
signee from  the  husband,  for  valuable  con- 
sideration, of  a  chose  in  action  of  the  wife 
not  reduced  into  possession  during  the  cov- 
erture, has  a  valid  title  against  the  wife 
surviving.  Upon  a  view  of  all  the  circum- 
stances of  this  case,  I  concur  in  the  opinion 
that  the  decree  should  be  affirmed. 

STANARD,  J.  I  concur  in  the  opinion 
of  judge  Allen,  that  the  effect  of  the  act  of 
divorce  upon  the  rights  of  the  wife  is  to 
place  her  in  the  same  situation  as  if  her 
husband  had  then  died;  and  that  the  as- 
signee from  the  husband,  for  valuable 
373  consideration,  of  a  present  (as  *dis- 
tinguished  from  a  reversionary)  in- 
terest of  the  wife,  has  a  valid  title  against 
the  wife  though  she  survives  her  hnsband. 
I  also  concur  in  affirming  the  decree. 

Note  by  the  reporter.  A  review  of  tbe  cases 
brouffbtslr  Thomas  Plumer  and  chancellor  Kent 
to  very  different  conclusions  in  regard  to  the  ex- 
tent to  which  provision  miffht  be  made  for  the  vife. 
In  Beresford  &c.  v.  Hobson  &c..  1  Madd.  C  R.  |x  961 
of  enff.  edi.  and  p.  199  of  american  edi.  the  former 
concluded  his  opinion  as  follows:  "In  no  case  has 
the  court  ffiven  the  whole  to  tlie  wife.  The  qDet- 
tion  in  most  of  the  cases  has  been,  how  much  Uic 
wife  shall  have;  and  In  determining  that,  the  court 
has  exercised  a  discretion  and  has  not  tied  itself 
down  to  any  precise  rule,  but  has  never  ffiven  tbe 
whole. "  This  case  is  referred  to  by  chancellor  Kent 
in  the  opinion  which  he  crave  in  Kenny  v.  Udall, 
(afterwards  affirmed  in  Havlland  v.  Bloom.  6  Johns. 
C.  R.  180.  81.)  that  the  wife's  equity,  "if  the  case  be 
deemed  to  require  it.  may  be  extended  to  the  whole 
of  the  real  and  personal  estate  devised  or  de- 
scended." The  matter  about  which  this  difference 
of  opinion  existed,  it  will  be  perceived,  was  not  par* 
tlcularly  discussed  by  the  counsel  for  the  appellant 
in  the  present  case,  it  beinsr  in  his  view  premauire 
for  the  court  to  pass  upon  it  before  a  reference  to  a 
commissioner.  In  dlspensinff  with  such  reference, 
the  court  has  departed  from  what  has  been  hereto> 
fore  deemed  the  resrular  course;  and  the  reporter 
thinks  he  does  not  go  too  far,  when  he  ventures  to 
suggest  that  the  precedent  furnished  by  this  case 
for  such  departure  ought  to  be  very  cautiously  foW 
lowed.  For.  upon  a  reference,  facts  may  appear 
which  are  calculated  to  affect  and  ought  materially 
toaffect  the  judgment  of  the  courL  Suppose,  for 
example,  the  court  in  the  present  case  had  directed 
a  reference,  and  upon  the  report  of  a  commissioner 
it  had  appeared  "that  Joseph  Browning  and  his  vife 
remained  divorced  only  until  this  case  was  decided 
in  the  court  below,*'  and  that  "immediately  after- 
wards they  were  reunited  in  the  holy  state  of  mat- 
rimony, and  have  ever  since  been  living  together 
as  man  and  wife;**  can  it  be  doubted  that  the  resolt 
of  the  case  would  have  been  very  different  from 
that  which  has  taken  place?  It  may  be  said  that 
this  is  supposing  an  extreme  case,  which  Is  not 
likely  to  occur.  But  the  reporter  is  informed  by 
William  Green  esquire,  that  the  supposition  ia 
only  of  that  which  actually  occurred  in  this  case. 
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374  *Findlay  v,  Toncray. 

AuffiisU  184S,  Lewlsbi^rff. 
(Absent  Cabbli^  P.,  and  Bbookx,  J.) 

Ekfflt— Uen  of —Land  Coaveyed  In  Trast  -  Qeneral  War- 
ranly*— Riffht  of  Bleflrlt  Creditor  mgaktut  PurchaMr 
oBder  Deed.— Under  a  deed  of  trnst  conveying  land 
witb  fireneral  warranty  to  secure  debts,  the  land  Is 
sold  for  more  than  enoufirh  to  pay  those  debts. 
The  purchaser  institutes  a  proceeding  acralnst  the 
grantor  for  unlawful  detainer,  and  obtains  a 
Jud^rment  against  him.  And  then  the  purchaser 
insists,  1.  that  he  was  not  bound  to  pay  his  pur- 
chase money  (and  therefore  cannot  be  charged 
with  interest  on  the  same)  until  he  obtained  pos- 
session: and  8.  that  he  may  retain  part  of  the  sur- 
plus of  purchase  money  to  pay  the  costs  recovered 
by  the  Judgment  on  his  complaint  for  unlawful 
detainer.  The  claims  of  the  purchaser  are  ob- 
jected to  by  a  creditor  of  the  grantor,  who  ob- 
tained a  decree  against  him  after  the  deed  of 
trust,  and  sued  out  an  eligit  within  the  year. 
fiBLD  (per  totam  curiam)  the  claims  so  made  by 
the  purchaser  cannot  be  allowed.— The  purchaser 
farther  claims  to  apply  other  parts  of  the  surplus 
to  extinguish  a  dower  right  in  the  property  exist- 
ing at  the  time  of  the  warracty,  and  to  pay  taxes 

•Covenant  of  Warranty- How  Treated.— The  princi- 
pal case  Is  cited  in  Marbury  v.  Thornton,  ^  Va. 
705. 1  S.  E.  Rep.  909.  to  the  point  that  a  covenant  of 
warranty  can  never  be  treated  as  a  covenant 
against  mere  incumbrances.  See  monographic 
mote  on  **Ck)venants'*  appended  to  Todd  v.  Summers, 
SGratt  187. 

Covenant  of  Title— When  Action  Lies— Actual  Bvlc- 

tloB.-The  principal  case  is  cited  in  Jones  v.  Rich- 
mond, 88  Va.  2S4, 13  S.  E.  Rep.  414.  for  the  proposition 
that  a  covenant  of  title  is  supposed  to  be  in  fact  and 
in  essence  substantially  the  same  as  a  covenant  for 
QDiet  enjoyment,  and  it  is  believed  that  no  action 
lies  upon  it  until  actual  eviction,  or  at  least  disturb- 
ance of  the  possession. 

Same— Same^Same— Principal  Case   Disapproved.— 

But  in  Sheffey  v.  Gardiner,  79  Va.  316.  the  court 
said:  *'There  are,  undoubtedly,  authorities  which 
bold  that  there  can  be  no  breach  of  warranty  of 
title,  or  warranty  for  quiet  enjoyment,  and  there 
seems  to  be  no  difference  between  these  warranties 
upon  this  point,  until  there  has  been  an  actual  evic- 
tion, and  this  view  has  received  some  slight  support 
from  the  dicta  of  certain  of  the  Judges  in  this  state. 
Dickinson  v.  Hoomes,  8  QratL  353;  Findlay  v.  Ton- 
erav,  2  Bob.  374.  But  such  is  clearly  not  now*  the 
accepted  doctrine,  nor  is  It  supported  by  the  weight 
of  reason  or  authority,  as  a  brief  reference  to  a  few 
of  the  many  cases,  elsewhere  decided,  in  which  this 
subject  has  come  under  review,  will  show." 

Purchaser  at  Public  Sale—Title- Special  Warranty— 
Caveat  Bmptor.— A  purchaser  at  a  public  sale  of  land, 
made  by  a  trustee,  must  look  to  the  title  of  the 
grantor  of  the  land ;  and  he  is  entitled  only  to  a 
deed  with  special  warranty  of  title.  To  such  a  sale 
the  principle  of  caveat  emptor  applies.  Fleming  v. 
Holt  12  W.  Va.  162,  citing  Petermans  v.  Laws,  6 
Leigh  529;  Saunders  v.  Pate,  4  Rand.  8;  Sutton  v. 
Sutton,  7  Gratt.  287;  Findlay  v.  Toncray,  2  Bob.  374: 
Rawleson  Covenants,  p.  418:  Goddin  v.  Vaughn.  14 
Gratt  117. 

The  principal  case  is  cited  in  Jones  v.  Thorn,  46 
W.  Va.  193,  32  S.  E.  Rep.  178.  See  foot-note  to  Goddin 
V.  Vaughn.  14  Gratt  108. 


assessed  on  the  property  before  the  sale  was 
made.  Hkld  by  two  judges  (dissentients  Stah- 
ARD.  J.)  these  claims  also  must  be  disallowed. 

Caje  Approved.— The  case  of  Foreman  v.  Loyd  and 
others,  2  Leigh  284,  recognized  as  a  binding  au- 
thority. 

Ruftts  Soule  executed  deeds  of  trust  on 
certain  houses  and  lots  in  the  town  of 
Abingdon,  to  secure  particular  debts  speci- 
fied in  those  deeds.  Afterwards  a  decree 
and  '  various  Judgments  were  rendered 
against  him.  The  decree  was  obtained  by 
Lewis  Toncray  the  15th  of  Octjber  1836, 
and  upon  it  an  elegit  issued  the  13th  of 
June  1837,  upon  which  the  sheriff  made  the 
following  return :  **The  defendant  has  no 
real  estate  but  what  is  so  encumb*ered  by 
deeds  of  trust  that  it  could  not  be  extended, 
and  no  personal  estate  liable  to  this  writ." 
The  judgments  were  rendered  some  before 

and  some  after  the  decree.  Upon  all 
375      the    judgments    writs    *of  capias    ad 

satisfaciendum  issued,  which  were 
levied  on  the  body  of  the  defendant.  Some 
of  them  were  levied  before  the  decree  and 
some  after  it;  but  in  no  case  was  the  oath 
of  insolvency  taken  until  after  the  decree. 
Upon  the  levy  of  e^ch  the  defendant  ob- 
tained the  benefit  of  the  prison  bounds^  and 
he  remained  a  prisoner  in  execution  until 
the  31st  of  July  1837,  when  he  was  dis- 
charged as  an  insolvent  debtor. 

In  January  1838,  Toncray  exhibited  a 
bill  in  the  circuit  court  of  Washington, 
setting  forth,  that  the  houses  and  lots  con- 
veyed by  the  deeds  of  trust  were  sold  in 
May  1837,  and  purchased  by  Alexander 
Findlay,  the  trustee  in  one  of  the  deeds, 
for  3125  dollars.  That  the  creditors  of 
Soule  disputing  the  validity  of  the  sale, 
the  property  was  again  advertised,  and  a 
second  sale  made  in  September  1837,  when 
Findlay  purchased  it  for  a  less  sum ;  but 
he  Findlay  admitted  that  he  was  bound  to 
make  good  the  first  sum.  That  the  debts 
secured  by  the  deeds  of  trust,  together  with 
the  expenses  of  sale,  amounted  only  to  2964 
dollars  65  cents,  and  the  surplus  of  160 
dollars  35  cents  was  paid  over  by  Findlay 
to  Jacob  Lynch,  one  of  the  trustees.  That 
Findlay  afterwards  drew  from  Lynch  93 
dollars  36  cents,  that  be  might  retain  4  dol- 
lars 60  cents,  part  thereof,  for  the  town 
tax  upon  the  property  for  1837,  which  was 
charged  by  the  town  to  Findlay,  and 
might  retain  another  part  for  a  sum  paid  by 
him  to  extinguish  the  dower  claim  of  Sarah 
Graham  in  said  property,  and  the  residue 
thereof  as  the  amount  of  a  judgment  he 
had  obtained  against  Soule,  upon  a  war- 
rant of  forcible  entry  to  recover  possession 
of  the  property.  That  66  dollars  99  cents 
yet  remained  in  the  hands  of  Lynch.  The 
complainant  insisted  that  the  lien  created 
by  his  decree  upon  the  property  was  supe- 
rior to  that  of  any  of  the  judgment  cred- 
itors, and  that  he  had. a  right  to  the  160 
dollars  35  cents.     The  complainant  farther 

stated,  that  in  paying  over  the  money, 
376      Findlay   retained  *the  interest  for   6 

months,  amounting  to  61   dollars   99 
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cents,  which  the  complainant  believed  he 
had  no  right  to  retain.  Findlay,  Lynch 
and  the  judgment  creditors  were  made  de- 
fendants. 

John  D.  Mitchell  was  allowed  to  answer 
with  Findlay.  Their  answer  stated,  that 
Soule  had  conveyed  to  the  trustees  in  the 
several  trusts  under  which  these  respondents 
purchased,  with  general  warranty,  and  that 
all  which  had  been  retained  by  them  had 
been  retained  as  upon  contracts  running 
with  the  land.  Upon  this  ground,  they 
claimed  to  retain  75  dollars  paid  mrs. 
Graham  for  her  dower ;  the  taxes  charged 
on  the  lots  for  1837;  the  costs  of  the  pro- 
ceeding, made  necessary  by  Soule' s  own 
act,  to  oust  his  possession,  and  interest  on 
the  amount  of  the  several  debts  paid,  from 
the  day  of  payment  till  the  date  at  which 
possession  of  the  property  was  rendered. 
With  their  answer  they  exhibited  a  state- 
ment, whereby  it  appeared  that  if  interest 
were  charged  on  all  the  debts  to  the  25th  of 
September  1837  (the  time  of  obtaining  pos- 
session), and  the  other  deductions  made  as 
contended  for  by  them,  a  balance  would  be 
due  them  of  34  dollars  97  cents.  They  in- 
sisted that  whatever  they  might  retain 
against  Soule,  they  might  also  retain 
against  the  complainant,  especially  as 
Soule  was  insolvent. 

The  other  defendants,  though  served  with 
process  or  proceeded  against  by  publica- 
tion, did  not  answer. 

The  cause  came  on  to  be  heard  the  11th 
of  October  1839.  On  consideration  whereof, 
the  circuit  court  was  of  opinion  that  the 
decree  of  the  15th  of  October  1836  consti- 
tuted a  lien  in  favour  of  the  complainant, 
subject  only  to  prior  liens ;  that  the  sale  of 
May  1837  being  the  one  under  which 
Findlay  claimed,  his  claim  for  interest  to 
September  1837  on  the  purchase  money  paid 
was  unfounded ;  that  he  had  no  claim  valid 
against  the  complainant  for  the  costs  of 
the  warrant  on  the  complaint  for  unlawful 

detainer;  and  that  as,  at  the  sale, 
377      '^he    purchased   only    Soule's  right  to 

the  property,  his  subsequent  pur- 
chase of  the  dower  of  Sarah  Graham  gave 
him  no  claim  to  retain  any  portion  of  the 
purchase  money.  It  appearing  that  after 
disallowing  these  claims,  there  was  a  sur- 
plus in  the  hands  of  Findlay  of  116  dollars 
75  cents,  and  in  the,  hands  of  Lynch  of  66 
dollars  99  cents,  the  court  decreed  in  favour 
of  the  complainant  against  them  re- 
spectively for  the  same,  and  decreed  that 
Findlay  pay  the  complainant's  costs,  with 
the  exception  of  the  cost  of  serving  the 
process  and  printing  the  order  of  publica- 
tion as  to  the  other  defendants. 

On  the  petition  of  Findlay  an  appeal  was 
allowed. 

The  cause  was  submitted  (without  argu- 
ment) by  B.  R.  Johnston  for  the  appellant, 
and  M' Comas  for  the  appellee  Toucray. 
And  as  the  record  contained  no  copies  of 
the  deeds  of  trust,  decree  and  judgments 
mentioned  in  the  bill  and  answer,  they 
agreed    that    the    same    were  correctly   set 


forth    therein,    and   were  to  have  the  same 
effect  as  if  copied  at  large. 

BALDWIN,  J.     I  think  there  is  no  reason 
to  doubt  that  the  plaintiff's  decree  in  Octo-I 
ber  1836  was  a  lien  upon  the  debtor  Soale*s 
equity    of   redemption    under   his  deed  of 
trust;  for  though  the  equity  of  redemption 
could  not  be  sold  under  a   fi.    fa.    and   was 
not  extendible,  yet   the   decree   constituted 
an    equitable    Lien    thereupon,    entitied  t» 
priority  over  subsequent  liens  by  judgment 
or     otherwise.       1    Sugd.    on    Vend.    542 ;j 
Haleys  v.  Williams,  1  Leigh  140;  Couttsv. 
Walker,  2  Leigh  268.     This   equitable  wasl 
equivalent  to  a  legal   lien,    and  paramooot 
to  the   rights,    subsequently   accruing,  of 
the  schedule  creditors.     Foreman   v.    Loyd| 
Ac. ,  2  Leigh  284.     It  placed  the  plaintiff  id^ 
the  stead  of  his  debtor,  and  entitled  him  t»J 
have  his  debt  discharged  out  of  the  sniplnsj 

moneys  in  the  hands  of   the  tmsteet. 
378      1  Sugd.  *on  Vend.  545.     And  as  thit: 

light  is  by  force  of  the  lien  on  the 
equity  of  redemption,  it  has  relation  to  the 
date  of  the  decree.  The  circumstance  that' 
the  plaintiff's  elegit  was  not  sued  out  till 
after  the  sale  under  the  deed  of  trust,  is 
immaterial;  for  it  is  the  judgment  that 
gives  the  lien,  which  lien  continues  during 
the  capacity  to  issue  an  elegit,  except 
against  an  elegit  actually  levied.  Coleman 
V.  Cocke,  6  Rand.  629;  United  States  t. 
Morrison  Ac,  4  Peters  124. 

The  retainer  claimed  by  the  purcbasersj 
out  of  the  surplus  proceeds  of  the  trust  sale, 
can  be  regarded  only  by  way  of  setoff,  and| 
is  therefore  subordinate  to  the  lien  of  the' 
plaintiff.  The  only  item  of  the  claim  which 
can  have  the  colour  of  a  lien  is  the  mooej 
paid  to  extinguish  a  claim  of  dower  an  the 
property ;  and  that  must  be,  if  at  all,  bj 
force  of  the  covenant  of  warranty  in  the 
trust  deed.  But  how  can  that  covenant  be 
applied  to  the  surplus  proceeds  of  the  sale? 
It  was  of  course  no  lien  upon  the  property 
conveyed  by  the  deed,  but  a  personal  cove- 
nant to  secure  the  title  to  that  property. 
If  the  sale  had  been  of  enough  only  of  the 
property  to  satisfy  the  trust,  the  covenant 
could  not  have  operated  as  a  lien  upon  the 
residue ;  and  when  the  whole  property  was 
sold,  as  a  matter  of  necessity  or  con- 
venience, the  conversion  of  the  surplos 
from  realty  into  personalty  could  have  oo 
effect  upon  the  question  of  lien. 

It  the  purchasers  have  a  right  to  retain 
the  value  of  the  dower  right  out  of  the  sur- 
plus, it  must  be  upon  the  idea  that  they  did 
not  obtain  the  whole  subject  purchased,  and 
so  there  was  a  partial  failure  of  considera- 
tion. But  this  is  not  true  in  point  of  fact: 
they  did  obtain  all  that  they  purchased. 
They  purchased  subject  to  the  claim  of 
dower.  The  trustee  sold  nothing  more  than 
was  vested  in  him  by  .the  deed,  and  with 
special  warranty   only.     The    dower  right 

was  not  conveyed  by  the  deed,  which 
379      could  not  convey  or  assure  *a  greater 

right  or  estate  than  the  grantor  might 
lawfully  convey  or  assure.  1  R.  C.  of  1819, 
ch.  99,  {  20,  p.   368.     The  purchasers   were 
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compensated  for  the  incumbrance  of  the 
^ower  right  by  the  consequently  diminished 
price  which  they  had  to  pay  for  the  prop- 
erty ;  and  if  they  are  to  retain  the  value  of 
that  incumbrance  out  of  the  surplus,  then 
they  will  be  twice  compensated  for  the 
same  defect  of  title.  I  deem  it  unnecessary 
to  consider  whether  an  action  on  the  cove- 
nant of  warranty  could  in  any  event  be 
maintained  by  the  purchasers,  as  assignees 
of  the  trustee,  against  the  grantor,  by 
treating  it  as  a  covenant  running  with  the 
land.  It  is  certain  that  they  could  main- 
tain no  such  action  until  after  eviction.  4 
Kent's  Comm.  471 ;  Mitchell  v.  Warner,  5 
Conn.  R.  497.  Until  then  the  covenant  is 
unbroken,  and  the  extinguishment  of  the 
dower  right  by  purchase  can  give  no  right 
of  action  against  the  covenantor,  and  much 
less  the  right  to  retain  out  of  the  surplus 
proceeds  of  the  trust  sale.  A  covenant  of 
warranty  cannot  be  treated  as  a  covenant 
against  mere  incumbrances ;  and  if  it  could, 
a  covenant  against  incumbrances  is  a  per- 
sonal covenant,  not  running  with  the  land 
or  passing  to  the  assignee. 

I  think  the  decree  of  the  chancellor  ought 
to  be  affirmed. 

AI^L/BN,  J.  Upon  the  only  question  in 
regard  to  which  there  is  a  difference  of 
opinion  in  the  court,  it  seems  to  me  that 
the  purchaser  at  the  sale  made  by  the  trus- 
tee is  entitled,  as  assignee  of  the  trustee, 
to  the  benefit  of  the  covenants  of  warranty 
contained  in  the  deed  of  trust;  that  as  be- 
tween the  purchaser  and  the  first  vendor, 
the  sale  is  to  be  considered  as  though  the 
conveyance  had  been  made  directly  to  the 
purchaser  by  the  debtor,  instead  of  being 
made,  as  it  was,  through  the  intervention 
of  the  trustee.  So  regarding  the  transac- 
tion, the  purchaser  acquired  the 
380  vendor's  title  to  the  *land,  with  a 
covenant  of  warranty  to  protect  him 
against  an  outstanding  superior  title.  As 
against  his  vendor,  he  could  not  be  consid- 
ered as  purchasing  subject  to  incumbrances. 
He  had  a  right  to  rely  on  the  covenant  of 
the  vendor  to  protect  him  against  such  in- 
cumbrances, and  whenever  evicted,  could 
maintain  his  action  on  the  covenant.  His 
claim,  however,  to  compensation  rested  in 
action  until  eviction.  The  purchaser,  upon 
the  faith  of  his  title  and  warranty,  agreed 
to  give  a  specific  sum  for  the  property. 
Upon  the  surplus  after  satisfying  the  deed 
of  trust,  the  lien  of  the  judgment  creditor 
attached  before  any  breach  of  the  covenant 
of  warranty.  Having  so  attached,  it  could 
not  be  destroyed  by  a  subsequent  breach, 
much  less  by  a  mere  retainer  to  satisfy  an 
outstanding  incumbrance,  when  there  never 
had  been  an  eviction,  and  non  constabat 
that  there  ever  would  be.  I  think  the  de- 
cree should  be  affirmed. 

STANARD,  J.  The  judgment  creditors 
are  not  contesting  before  this  court  the 
priority  that  the  decree  has  given  to  the 
claim  of  Toncray,  and  if  they  were,  that 
contest  would  in  all  probability,  under  the 
authority  of  Foreman  v.  Loyd  &c  ,  2  Leigh 


284,  be  unavailing.  Is  the  decree  right  as 
between  Toncray,  claiming  a  li«n  on  the 
surplus  under  his  deciee  against  Soule,  and 
Findlay  the  purchaser  under  the  deed  of 
trust,  and  for  whose  purchase  the  alleged 
surplus,  if  any,  arises? 

That  Toncray 's  decree  formed  an  equita- 
ble lien  on  Soule' s  equity  of  redemption  in 
the  property  conveyed  by  the  deed  of  trust, 
before  the  sale  under  the  trust,  and  on 
what  is  properly  to  be  deemed  the  surplus 
after  the  sale,  is,  I  think,  free  of  reason- 
able doubt.  The  equity  of  redemption  hav- 
ing been  converted  before  the  assertion  of 
the  lien,  and  being  represented,  when  the 
lien  was  asserted,  by  the  surplus  that  might 
remain  after  the   satisfaction   of  the 

381  claims  secured   by  the  trust,  *it  is  to 
that  surplus  that  the  lien  in  this  case 

attaches.  It  is,  I  think,  equally  free  from 
doubt,  that  this  lien  overreaches  the  lien  of 
any  creditor  of  Soule  subsequently  accru- 
ing, either  general  by  subsequent  judgment 
or  decree  in  favour  of  other  creditors,  or 
specific  bv  subsequent  conveyance  of  the 
debtor.  .  The  consequence  is  that  a  pur- 
chaser under  the  deed  of  trust  could  not, 
were  he  a  creditor  of  Soule,  absorb  by  his 
debt  the  surplus  of  such  purchase  over  the 
debts  and  charges  secured  by  the  trust,  un- 
less the  debt  constituted  an  elder  lien.  In 
other  words,  unless  the  debt,  even  if  due 
to  another,  would  be  entitled  to  priority,  a 
creditor  of  Soule  could  not,  by  becoming  a 
purchaser  at  the  sale  under  the  trust,  put 
his  debt  in.  advance  of  other  debts  in  favour 
of  which  there  were  elder  liens,  and  thereby 
give  a  destination  to  the  surplus  different 
from  that  it  would  have  had  if  another  had 
been  the  purchaser. 

Applying  these  principles  to  the  case  un- 
der consideration,  the  result  would  be,  that 
if  the  abatements  claimed  by  Findlay  from 
the  purchase  money  were  in  the  nature  of 
retainer  or  setoff'  for  responsibilities  of 
Soule  to  him,  such  abatements  ought  not 
to  be  allowed  in  derogation  of  the  prior  and 
superior  lien  which  Toncray  has  by  virtue 
of  hia  decree.  The  question  then  is,  are 
the  abatements  claimed  by  Findlay  of  this 
nature?  That  which  is  claimed'  for  the 
costs  of  the  proceeding  for  unlawful  de- 
tainer, is,  I  think,  obviously  of  this  nature, 
and  ought  not  to  be  allowed.  The  claim 
for  interest  during  the  time  possession  was 
withheld,  (which  is  in*  substance  a  claim 
for  the  detention  of  the  possession,  the  in- 
terest being  the  equivalent  for  the  use  and 
occuj>ation  lost  during  such  detainer,)  par- 
takes of  the  nature  of  the  claim  for  costs 
incurred  to  obtain  possession ;  and  that  too 
was  properly  disallowed.  But  I  cannot 
agree  that  the  abatement  claimed  for  the 
incumbrances  from  which  the  purchaser 
has  had  to  relieve  the  property,  is  in  the 
nature  of  setoff  of   a    distinct    claim 

382  against    an  ^amount    ascertained    to 
be  due  as   purchase   money,  so  far  as 

the  question  affects  the  surplus.  To  my 
apprehension,  it  enters  into  and  forms  an 
essential  element  in  the  enquiry  (at  least 
so    far  as  respects  the  ascertainment  of  a 
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surplus)  what  is  the  amount  of  purchase 
money  that  the  grantor  in  the  deed  of  trust, 
and  his  judgment  creditor  claiming  under 
him  with  an  investiture  of  all  his  rights 
and  exempt  from  his  independent  respon* 
sibilities,  can  justly  claim  as  due  from  the 
purchaser?  So  entering  into  that  enquiry, 
the  amount  of  purchase  money  cannot  be 
correctly  ascertained  until  due  allowance 
is  made  for  these  incumbrances;  and  that 
only  can  properly  be  regarded  (at  least  in 
equity)  as  the  amount  of  the  purchase 
money  in  respect  to  the  debtor,  and  his 
judgment  creditor  claiming  his  equity  of 
redemption  or  its  avails,  which  is  left  after 
abatement  for  the  incumbrances  against 
which  he  warranted.  The  deed  of  trust 
conveyed  the  property  with  general  war- 
ranty of  the  grantor.  The  deed  subjected 
the  property  to  be  sold,  and  the  surplus  of 
the  proceeds  which  might  remain  after  dis- 
charging the  enumerated  debts  was  to  be 
paid  to  the  grantor.  The  trustees  held  un- 
der the  deed  beneficially  for  the  creditors  to 
the  extent  of  their  claim,  and  for  the 
grantor  to  the  extent  of  the  surplus.  In 
the  execution  of  the  trust  by  sale,  the  cred- 
itors, so  far  as  they  were  concerned,  may 
be  regarded  as  vendors  with  special  war- 
ranty, and  to  the  extent  of  their  interest 
the  purchaser  was  bound  for  the  purchase, 
though  there  might  be  a  defect  of  title :  and 
though  for  that  defect  the  grantor  was  re- 
sponsible on  his  warranty,  that  could  not 
impair  the  obligation  which  the  purchaser 
incurred  to  the  creditors  by  his  purchase. 
But  how  is  it  in  respect  to  the  surplus? 
The  grantor  to  whom  that  surplus  enured, 
and  under  whom  it  is  claimed  by  his  judg- 
ment creditor  by  virtue  of  the  lien  of  his 
judgment,  was,  through  the   agency  of  the 

trustee,  vendor  with  general  war- 
383      ranty.    Any  defect  in  or  ^incumbrance 

upon  the  subject  sold  was,  pro  tanto, 
a  failure  of  the  consideration,  inseparably 
connected  with  the  contract  of  purchase, 
and  operating  on  the  nominal  amount  of 
the  purchase  money,  not  as  a  setoff  of  a 
distinct  liability  of  the  vendor  against  a 
liquidated  amount  of  purchase  money  due 
from  the  vendee,  but  as  an  essential  ele- 
ment to  be  taken  into  account  in  ascertain- 
ing the  amount  of  the  purchase  money 
originally  demandable  of  the  purchaser. 
Suppose  a  sale  with  warranty  had  been  di- 
rectly made  by  the  grantor,  instead  of  being 
(as  it  was)  a  sale  by  him  through  the 
agency  of  the  trustee,  and  there  were  a  de- 
fect, either  from  deficiency  of  quantity  or 
from  an  incumbrance  within  the  scope  of 
the  warranty ;  would  not  the  responsibility 
of  the  purchaser  on  his  purchase,  in  a  suit 
to  charge  him  with  the  purchase  money,  be 
the  amount  stipulated  to  be  paid  for  the  full 
quantity  and  unincumbered  title,  minus  the 
amount  of  the  deficiency  or  incumbrance? 
In  such  a  case  I  think  it  could  not,  with 
any  propriety  of  legal  language,  be  said 
that  the  purchaser  is  indebted  the  whole 
price  of  full  quantity  and  unincumbered 
title,  and  the  vendor  indebted  to  him  the 
value  of  the  deficiency  or  the  incumbrance. 


and  that  the  abatement  from  the  price  on 
account  of  the  deficiency  or  incumbrance 
is  the  setoff  of  the  debt  for  that  against 
the  debt  for  the  purchase.  The  case  sup- 
posed and  that  under  consideration  are 
substantially  the  same.  My  opinion  there- 
fore is,  that  an  abatement  should  have  been 
made  from  the  nominal  amount  of  the  par- 
chase,  for  the  taxes  and  dower  right  finom 
which  the  purchaser  has  bad  to  disincnm- 
ber  the  property,  and  that  the  decree,  which 
has  denied  this  abatement,  is  erroneous. 

Decree  aflSrmed. 


384      *Wit8on  and  Others  v.  Davisson. 

Auffast,  1843,  Lewlsburff. 
(Absent  CabkIiL.  P.,  and  Bbookk.  J.) 

Vendor  and  Purchaser— Dowar— When  Predodcd  bgr 
Sale  under  Vendor's  Lien.*— The  vendor  of  land 
conveys  the  same  to  the  vendee  in  fee  simple,  lad 
receives  part  of  the  purchase  money,  but  no  secu- 
rity for  the  residue.  On  a  bill  in  equity  against 
the  vendee  to  enforce  the  implied  equitable  lien 
of  the  vendor,  a  decree  is  made  for  the  sale  of  tte 
land,  and  the  proceeds  are  more  than  sufficient  to 
satisfy  what  remains  dae  to  the  vendor.  The  sv- 
plus  is  claimed  by  creditors  of  the  vendee  vho 
have  obtained  Judgments  asrainst  him,  and  taken 
him  in  execution,  from  which  he  escaped.  Wicb 
the  vendee's  assent,  a  decree  is  made  in  favour  of 
those  creditors  for  the  surplus.  Afterwards,  the 
vendee  dyintfi,  a  bill  is  filed  by  his  widow  against 
those  in  possession  of  the  land,  to  wit,  one  u> 
whom  the  purchaser  at  the  sale  under  the  decree 
had  aliened  the  whole,  and  two  others  to  wtaoo 
that  one  had  aliened  a  part,  claiminfir  to  be  en- 
dowed. Held  by  two  judges  (Stahabd  and  Bald- 
win) that  the  land  in  the  hands  of  the  purchasers 
is  not  charffeable  to  the  widow,  and  that  her  hUi 
must  be  dismissed  ;  dissentlente  Aixkh,  J.,  w&oae 
opinion  was,  that  the  widow  was  entitled  to  dover 
in  the  surplus  which  remained  after  satisfying 
the  vendor's  lien,  and  that  the  amount  to  whidi 
she  was  entitled  constituted  a  charge  upon  the 
land  in  the  hands  of  the  purchaser  at  the  sale 
under  the  decree,  and  of  those  claimlnff  under 
him. 

Same— 5ame— How  Enjoyed  In  Proceeds  of  5ale.t— Tbe 
principle  laid  down  in  Herbert  and  others  v.  Wren 
and  others.  7  Cranch  380,  that  where  land  in  whirb 


•Vendor and  Vendee— Land  Sold  lor  Purchase! 
Riffht  of  Widow  of  Vendee  to  Dower  la  Surplas-In 

the  principal  case  it  is  held  that  where  land  is  sold 
to  satisfy  the  Hen  of  the  vendor  for  the  purchase 
price  the  vendee's  widow  Is  not  entitled  to  dower  in 
the  surplus.  But  see  Va.  Code,  S  2980.  chanfinc 
this  rule  in  conformity  with  the  dissentiuir  opfnion 
of  Judge  Ax<lbn.  in  the  principal  case.  On  this  sub- 
ject see  the  principal  case  cited  in  Elliott  t.  carter. 
0  Gratt  564 ;  Robinson  v.  Shacklett,  29  Oratt.  M? : 
Holden  v.  Boffffess,  20  W.  Va.  69,  70.  71.  84.  8S. »; 
Roush  V.  Miller.  90  W.  Va.  041,  20  S.  E.  Rep.  064. 

tDower— How  Riffht  In  Proceeds  of  Land  Sold  b  Ca. 
Joyed.— The  principal  case  approves  the  rule  laid 
down  In  Herbert  v.  Wren,  7  Cranch  880,  that  where 
land  in  which  there  is  a  rlcrht  of  dower  is  sold  in  a 
sultlto  which  the  tenant  in  dower  is  a  party,  the 
other  parties  Interested  have  a  right  to  insist  that 
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tbere  is  a  rirtat  of  dower  is  sold  in  a  snit  to  whlcb 
tlie  tenant  in  dower  is  a  party,  the  other  parties 
interested  "have  a  right  to  insist  that  instead  of 
a  sum  in  irross,  one  third  of  the  purchase  money 
gball  be  set  apart,  and  the  interest  thereof  paid 
annually  to  the  tenant  in  dower  during  her  life/* 
approved. 

Dow«r— How  Present  Valae  CalciiUited4~The  table 
of  louffevity  referred  to,  which  was  made  by 
professor  Wi^fflesworth  of  Cambridge  university, 
and  published  in  the  Transactions  of  the  ameri- 
can  academy,  vol.  S,  p.  188,  and  also  republished 
in  the  American  Jurist,  vol.  11,  Pb  402,  and  in  2 
Rob.  Pract  p.  881.  When  the  present  value  of  a 
dower  interest  is  to  be  calculated,  the  probable 
duration  of  the  life  by  which  it  is  limited,  and  the 
sum   derived  from  It  annually,  are  first  to 

385  be  ascertained,  *and  then  the  calculation  is 
to  be  made,  not  by  discounting  simple  in- 
terest, but  by  discountinsr  compound  interest. 
For  the  present  value  of  an  annuity  is  that  sum 
which,  beiuff  improved  at  compound  interest,  will 
he  sufficient  to  pay  the  annuity. 

By  deed  bearing  date  the  24th  of  July 
1814,  Daniel  Davisson  senior  conveyed  to 
George  J.  Davisson,  in  fee  simple,  a  lot  of 
land  in  the  town  of  Clarksburg  in  the 
county  of  Harrison.  The  executors  of 
Daniel  Davission  afterwards  filed  a  bill  in 
equity  against  George  J.  Davisson,  setting 
forth  that  of  the  sum  of  500  dollars  ex- 
pressed in  the  conveyance  as  the  considera- 
tion thereof,  178  dollars  was  paid,  and  for 
the  balance  two  single  bills  were  executed 

instead  of  a  sum  In  gross  one-third  of  the  purchase 
money  shall  be  set  apart,  and  the  interest  thereof 
paid  annually  to  the  tenant  in  dower  dnriufir  her 
life.  For  this  proposition  the  principal  case  is  cited 
in  Blair  v.  Thompson,  11  Gratt  452 ;  Harrison  v. 
Payne,  88  Gratt.  889,891  :  Wilson  v.  Branch,  77  V  a. 
TO. 

;s«aie-How  Present  Valae  Calculated.— In  Harper 
V.  Vanffhan,  87  Va.  481,  12  S.  E.  Rep.  786,  it  is  said  : 
**The  amount  which  the  widow  Is  to  pay.  as  her 
contribution  to  the  principal,  is  such  a  sum  as 
would  equal  the  affgreffate  of  her  payments  of  an- 
nual interest  (if  she  were  to  pay  it  during  her  life), 
reduced  to  cash,  calculating*  at  compound  interest 
The  computation  is  made  by  taking  from  the  tables 
of  mortality  her  probable  duration  of  life,  and. 
bavinff  thus  ascertained  approximately  for  how 
maoy  years  she  would  continue  to  pay  the  annual 
interest,  the  present  cash  value,  at  compound 
interest,  of  each  payment  to  be  estimated,  and  the 
arffregate  is  the  amount  the  widow  must  contrib- 
nte.  WiUon  v.  Daviston,  2  Bob,  884  ;  Am.  Aim.,  1886, 
P.84 ;  1  Lom.  Dig.  128,  61 :  4  Sim.,  182  (Earl  of  Port- 
man  V.  Taylor)  :  Puffh  v.  Russell.  27  Gratt  801.  and 
died  cases."  See  also,  citing  the  principal  case 
Strayer  v.  Lonir,  86  V a.  588,  661,  10  S.  E.  Rep.  674  ; 
Oaw  V.  Huffman,  12  Gratt  638. 

StflM— Deed  of  Trust   Executed  on   Same  Day  as 

Conveyance.— On  this  subject,  see  the  principal  case 
cited  \n  foot-note  to  Robinson  v.  Shacklett,  29  Gratt 
109:  also,  in  Ins.  CJo.  v.  Kloeber.  81  Gratt  745:  Sum- 
mers V.  Dame.  81  Gratt  801  ;  Waller  v.  Waller.  88 
Gratt  86  :  Ck>ffman  v.  Coffman,  79  Va.  608  ;  Hurst  v. 
Dnlaney,  87  Va.  446, 12  S.  B.  Rep.  800.  See  ffenerally. 
moooirraphlc  note  on  "Dower"  appended  to  Davis 
T.  Davis,  26  Gratt  687. 


for  161  dollars  each,  one  payable  the  25th  of 
July  1815,  and  the  other  the  25th  of  July 
1816,  and  judgments  had  been  obtained 
thereon,  which  remained  unsatisfied.  The 
bill  prayed  that  the  lot  might  be  decreed 
to  be  sold,  and  the  purchase  money  with 
interest  paid  out  of  the  proceeds.  A  sale 
was  decreed  accordingly  in  1826,  and  the 
proceeds  were  more  than  sufficient  to  pay  the 
charges  of  sale  and  satisfy  the  vendor's 
lien.  A  petition  was  presented  by  Eklwin 
S.  Duncan  and  John  L.  Seehon,  claiming 
the  surpltis,  upon  the  ground  that  each  of 
them  had  judgments  against  George  J. 
Davisson,  upon  which  writs  of  capias  ad 
satisfaciendum  had  issued,  under  which  he 
was  admitted  to  the  prison  rules,  and  then 
escaped.  And  by  consent  of  the  said 
George  J.  Davisson,  the  court  decreed  to 
the  petitioners  the  said  surplus,  to  be  ap- 
plied towards  the  discharge  of  their  de- 
mands in  proportion  to  the  respective 
amounts. 

After  the  death  of  George  J.  Davisson, 
his  widow  filed  a  bill  in  the  circuit  court  of 
Harrison  against  John  Wilson,  David 
Davisson  and  Devieman  D.  Davisson,  set- 
ting forth,  that  her  husband  became  seized 
of  the  lot  during  the  coverture,  and  erected 
valuable  briclc  buildings  upon  it,  and 
otherwise  greatly  improved  it;  that 
.386  at  the  *sale  under  the  decree,  it  was 
purchased  by  Charles  A.  Swearingen 
for  much  less  than  its  real  valtie,  and  con- 
veyed to  him  by  a  commissioner  of  the 
court;  and  that  Wilson  had  become  the 
owner  of  it  under  some  contract  with 
Swearingen,  and  had  since  conveyed  a  por- 
tion of  it  to  the  other  defendants:  and  the 
complainant  claimed  that  she  was  entitled 
to  full  dower  in  the  property  discharged  of 
any  lien  for  the  purchase  money,  or  at 
least  to  dower  in  the  same  chargeable  with 
a  proportionable  part  of  the  said  purchase 
money. 

The  defendants  first  demurred,  but  their 
demurrer  was  overruled ;  and  then  Wilson 
answered,  admitting  the  facts  as  before 
stated,  but  not  admitting  that  the  com- 
plainant was  entitled  either  to  full  or  par- 
tial dower  in  the  property.  He  insisted 
that  George  J.  Davisson  only  held  the  lot 
as  trustee  for  the  payment  of  the  purchase 
money,  and  that  if  the  complainant  was 
entitled  to  dower  at  all,  she  was  only  enti- 
tled to  the  extent  she  would  have  been  if 
the  lot  had  been  mortgaged  by  her  husband 
before  marriage,  or  mortgaged  afterwards 
by  a  deed  in  which  she  joined;  that  it 
would  be  contrary  to  all  principles  of  equity 
to  subject  him,  his  vendees,  or  the  property, 
to  any  charge  on  account  of  said  claim  of 
dower,  under  the  circumstances  of  the  case ; 
but  she  must,  if  endowed  at  all,  be  endowed 
of  one  third  of  the  excess  produced  by  the 
sale,  and  must  look  to  that  excess  wherever 
it  may  be  found. 

David  and  Devieman  Davisson  did  not, 
in  their  answers,  admit  the  complainant's 
claim ;  but  if  it  were  established,  they  in- 
sisted that  as  their  vendor  Wilson  was  be- 
fore the  court,  he  should  be  decreed  against 
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surplus)  what  is  the  amount  of  purchase 
money  that  the  grantor  in  the  deed  of  trust, 
and  his  judgment  creditor  claiming  under 
him  with  an  investiture  of  all  his  rights 
and  exempt  from  his  independent  respon- 
sibilities, can  justly  claim  as  due  from  the 
purchaser?  So  entering  into  that  enquiry, 
the  amount  of  purchase  money  cannot  be 
correctly  ascertained  until  due  allowance 
is  made  for  these  incumbrances;  and  that 
only  can  properly  be  regarded  (at  least  in 
equity)  as  the  amount  of  the  purchase 
money  in  respect  to  the  debtor,  and  his 
judgment  creditor  claiming  his  equity  of 
redemption  or  its  avails,  which  is  left  after 
abatement  for  the  incumbrances  against 
which  he  warranted.  The  deed  of  trust 
conveyed  the  property  with  general  war- 
ranty of  the  grantor.  The  deed  subjected 
the  property  to  be  sold,  and  the  surplus  of 
the  proceeds  which  might  remain  after  dis- 
charging the  enumerated  debts  was  to  be 
paid  to  the  grantor.  The  trustees  held  un- 
der the  deed  beneficially  for  the  creditors  to 
the  extent  of  their  claim,  and  for  the 
grantor  to  the  extent  of  the  surplus.  In 
the  execution  of  the  trust  by  sale,  the  cred- 
itors, so  far  as  they  were  concerned,  may 
be  regarded  as  vendors  with  special  war- 
ranty, and  to  the  extent  of  their  interest 
the  purchaser  was  bound  for  the  purchase, 
though  there  might  be  a  defect  of  title :  and 
though  for  that  defect  the  grantor  was  re- 
sponsible on  his  warranty,  that  could  not 
impair  the  obligation  which  the  purchaser 
incurred  to  the  creditors  by  his  purchase. 
But  how  is  it  in  respect  to  the  surplus? 
The  grantor  to  whom  that  surplus  enured, 
and  under  whom  it  is  claimed  by  his  judg- 
ment creditor  by  virtue  of  the  lien  of  his 
judgment,  was,  through  the   agency  of  the 

trustee,  vendor  with  general  war- 
383      ranty.    Any  defect  in  or  ^incumbrance 

upon  the  subject  sold  was,  pro  tanto, 
a  failure  of  the  consideration,  inseparably 
connected  with  the  contract  of  purchase, 
and  operating  on  the  nominal  amount  of 
the  purchase  money,  not  as  a  setoff  of  a 
distinct  liability  of  the  vendor  against  a 
liquidated  amount  of  purchase  money  due 
from  the  vendee,  but  as  an  essential  ele- 
ment to  be  taken  into  account  in  ascertain- 
ing the  amount  of  the  purchase  money 
originally  demandable  of  the  purchaser. 
Suppose  a  sale  with  warranty  had  been  di- 
rectly made  by  the  grantor,  instead  of  being 
(as  it  was)  a  sale  by  him  through  the 
agency  of  the  trustee,  and  there  were  a  de- 
fect, either  from  deficiency  of  quantity  or 
from  an  incumbrance  within  the  scope  of 
the  warranty;  would  not  the  responsibility 
of  the  purchaser  on  his  purchase,  in  a  suit 
to  charge  him  with  the  purchase  money,  be 
the  amount  stipulated  to  be  paid  for  the  full 
quantity  and  unincumbered  title,  minus  the 
amount  of  the  deficiency  or  incumbrance? 
In  such  a  case  I  think  it  could  not,  with 
any  propriety  of  legal  language,  be  said 
that  the  purchaser  is  indebted  the  whole 
price  of  full  quantity  and  unincumbered 
title,  and  the  vendor  indebted  to  him  the 
value  of  the  deficiency  or  the  incumbrance. 


and  that  the  abatement  from  the  price  on 
account  of  the  deficiency  or  incumbrance 
is  the  setoff  of  the  debt  for  that  against 
the  debt  for  the  purchase.  The  case  sup- 
posed and  that  under  consideration  are 
substantially  the  same.  My  opinion  there- 
fore is,  that  an  abatement  should  have  been 
made  from  the  nominal  amount  of  the  pur- 
chase, for  the  taxes  and  dower  right  ^m 
which  the  purchaser  has  had  to  disincum- 
ber  the  property,  and  that  the  decree,  which 
has  denied  this  abatement,  is  erroneous. 

Decree  aflSrmed. 


384      *Wil8on  and  Others  v.  Davisson. 

AufiTust,  1848,  Lewisbarv. 
(Absent  Cabkix.  P..  and  Brookb.  J.) 

Vendor  and  Purchaaer— Dower— Wh«o  Predodcd  fejr 
Sale  ander  Vendor's  Lien.*— The  vendor  of  Unit 
conveys  the  same  to  the  vendee  In  fee  simple,  and 
receives  part  of  the  purchase  money,  but  no  sees- 
rity  for  the  residue.  On  a  bill  in  equity  affain&t 
the  vendee  to  enforce  the  implied  eqnitable  lien 
of  the  vendor,  a  decree  is  made  for  the  sale  of  the 
land,  and  the  proceeds  are  more  than  sufficient  to 
satisfy  what  remains  diie  to  the  vendor.  The  sur- 
plus Is  claimed  by  creditors  of  the  vendee  who 
have  obtained  judgments  asrainst  him.  and  taken 
him  in  execution,  from  which  he  escaped.  With 
the  vendee's  assent,  a  decree  is  made  in  favonr  of 
those  creditors  for  the  surplus.  Afterwards,  the 
vendee  dyiutfi,  a  bill  is  filed  by  his  widow  against 
those  in  possession  of  the  land,  to  wit.  one  to 
whom  the  purchaser  at  the  sale  under  the  decree 
had  aliened  the  whole,  and  two  others  to  wtaom 
that  one  had  aliened  a  part,  claiminir  to  be  en- 
dowed. Held  by  two  Judges  (Stanabo  and  Bald- 
win) that  the  land  in  the  hands  of  the  purchasen 
is  not  chargeable  to  the  widow,  and  that  her  bill 
must  be  dismissed  :  dissentiente  Aijjbk.  J.,  wbose 
opinion  was,  that  the  widow  was  entitled  to  dower 
in  the  surplus  which  remained  after  satisfyinir 
the  vendor's  lien,  and  that  the  amount  to  which 
she  was  entitled  constituted  a  charsre  upon  the 
land  in  the  hands  of  the  purchaser  at  the  sale 
under  the  decree,  and  of  those  claiming  onder 
him. 

Snnie— 5«me— How  Enjoyed  In  Proceeds  of  5eie.t— The 
principle  laid  down  in  Herbert  and  others  ▼.  Wren 
and  others.  7  Cranch  380,  that  where  land  in  which 

•Vendor  and  Vendee-Land  Sold  for  Piirclnee  Prloe- 
RlSht  of  Widow  of  Vendee  to  Dower  In  S«vlM.-In 
the  principal  case  it  Is  held  that  where  land  Is  sold 
to  satisfy  the  lien  of  the  vendor  for  the  purchase 
price  the  vendee's  widow  is  not  entitled  to  dower  in 
the  surplus.  But  see  Va.  Code.  S  SUB,  chanflnr 
this  rule  in  conformity  with  the  dissenting  opinion 
of  JuDGB  AxaaKX,  in  the  principal  case.  On  this  sub- 
ject, see  the  principal  case  cited  in  Elliott  v.  Carter. 
D  Gratt  564 :  Robinson  v.  Shacklett,  29  Oratt.  107 : 
Holdeu  v.  Boggess,  20  W.  Va.  69.  TO,  71,  81.  ffi,  as : 
Roush  V.  Miller,  99  W.  Va.  641. 20  S.  £.  Rep.  664. 

tDower— How  RIffht  la  Proceeds  of  Land  SeU  b  Cn- 
Joyed.— The  principal  case  approves  the  rule  laid 
down  in  Herbert  v.  Wren,  7  Cranch  380.  that  where 
land  In  which  there  is  a  right  of  dower  is  sold  in  a 
suit'to  which  the  tenant  In  dower  is  a  party,  the 
other  parties  interested  have  a  right  to  insist  tbat 
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there  la  a  riffbt  of  dower  Is  sold  In  a  salt  to  which 
the  tenant  in  dower  is  a  party,  the  other  parties 
interested  "have  a  riffht  to  Insist  that  Instead  of 
a  snm  in  ffross,  one  third  of  the  purchase  money 
shall  be  set  apart,  and  the  interest  thereof  paid 
annually  to  the  tenant  In  dower  during  her  life/* 
approved. 

Dower—How  Present  Value  CalciiUited4— The  Uble 
of  lonfirevlty  referred  to,  which  was  made  by 
professor  Wifffflesworth  of  Cambridge  university, 
and  published  in  the  Transactions  of  the  ameri- 
can  academy,  vol.  2,  p.  183,  and  also  republished 
in  the  American  Jurist,  vol.  11,  p.  402,  and  in  S 
Rob.  Pract.  p.  881.  When  the  present  value  of  a 
dower  Interest  is  to  be  calculated,  the  probable 
duration  of  the  life  by  which  it  is  limited,  and  the 
sum   derived  from  it  annually,  are  first  to 

385  be  ascertained,  *and  then  the  calculation  is 
to  be  made,  not  by  discounting  simple  in- 
terest, but  by  discounting  compound  interest. 
For  the  present  value  of  an  annuity  Is  that  snm 
which,  beiuff  Improved  at  compound  Interest,  will 
be  sufficient  to  pay  the  annuity. 

Bj  deed  bearing  date  the  24th  of  July 
1814,  Daniel  Davisson  senior  conveyed  to 
George  J.  Davisson,  in  fee  simple,  a  lot  of 
land  in  the  town  of  Clarksburg  in  the 
county  of  Harrison.  The  executors  of 
Daniel  Davission  afterwards  filed  a  bill  in 
equity  against  George  J.  Davisson,  setting 
forth  that  of  the  sum  of  500  dollars  ex- 
pressed in  the  conveyance  as  the  considera- 
tion thereof,  178  dollars  was  paid,  and  for 
the  balance  two  single  bills  were  executed 

instead  of  a  sum  in  ffross  one-third  of  the  purchase 
money  shall  be  set  apart,  and  the  interest  thereof 
paid  annually  to  the  tenant  in  dower  during  her 
life.  For  this  proposition  the  principal  case  is  cited 
in  Blair  v.  Thompson.  11  Qratt.  452 ;  Harrison  v. 
Payne,  82  Oratt.  889.801  ;  Wilson  v.  Branch,  77  V  a. 

m 

tSaoM— How  ProMOt  Value  Calculated. —In  Harper 
V.  Vauffhan,  87  Va.  481,  12  S.  E.  Rep.  786,  It  is  said  : 
"The  amount  which  the  widow  is  to  pay.  as  her 
contribution  to  the  principal,  is  such  a  sum  as 
would  equal  the  aflrffrefirate  of  her  payments  of  an- 
nual interest  (if  she  were  to  pay  it  durluff  her  life), 
reduced  to  cash,  calculating  at  compound  Interest 
The  computation  is  made  by  taking  from  the  tables 
of  mortality  her  probable  duration  of  life,  and, 
having  thus  ascertained  approximately  for  how 
many  years  she  would  continue  to  pay  the  annual 
interest,  the  present  cash  value,  at  compound 
interest,  of  each  payment  to  be  estimated,  and  the 
affffre^ate  is  the  amount  the  widow  must  contrib- 
nte.  Wilson  t.  DavUton,  2  Rob.  884  ;  Am.  Aim.,  1885, 
p.  84  ;  1  lAim,  Dlff.  128,  51 :  4  Sim..  182  (Earl  of  Port- 
man  V.  Taylor)  :  Pu^h  v.  Russell.  27  Gratt  801.  and 
cited  cases."  See  also,  citiufir  the  principal  case 
Strayer  v.  Lonir,  86  Va.  6<SS.  5M,  10  S.  E.  Rep.  574 ; 
Oaw  V.  Huffman,  18  Gratt  688. 

Same— Deed   of  Trust   Executed  on   Same  Day  as 

Conveyance.— On  this  subject  see  the  principal  case 
cited  in  foot-note  to  Robinson  v.  Shacklett.  29  Gratt. 
100:  also,  in  Ins.  Co.  v.  Kloeber,  81  Gratt  745;  Sum- 
mers V.  Dame.  81  Gratt  801  ;  Waller  v.  Waller,  88 
Gratt  86 ;  Coffman  v.  Coffman,  7B  Va.  508  ;  Hurst  v. 
Dnlaney,  87  Va.  445, 13  S.  E.  Rep.  800.  See  generally, 
moDo^aphlc  note  on  "Dower"  appended  to  Davis 
T.  Davis,  85  Gratt  687. 


for  161  dollars  each,  one  payable  the  25th  of 
July  1815,  and  the  other  the  25th  of  July 
1816,  and  judgments  had  been  obtained 
thereon,  which  remained  unsatisfied.  The 
bill  prayed  that  the  lot  might  be  decreed 
to  be  sold,  and  the  purchase  money  with 
interest  paid  out  of  the  proceeds.  A  sale 
was  decreed  accordingly  in  1826,  and  the 
proceeds  were  more  than  sufficient  to  pay  the 
charges  of  sale  and  satisfy  the  vendor's 
lien.  A  petition  was  presented  by  Eklwin 
S.  Duncan  and  John  L.  Seehon,  claiming 
the  surplus,  upon  the  ground  that,  each  of 
them  had  judgments  against  George  J. 
Davisson,  upon  which  writs  of  capias  ad 
satisfaciendum  had  issued,  under  which  he 
was  admitted  to  the  prison  rules,  and  then 
escaped.  And  by  consent  of  the  said 
George  J.  Davisson,  the  court  decreed  to 
the  petitioners  the  said  surplus,  to  be  ap- 
plied towards  the  discharge  of  their  de- 
mands in  proportion  to  the  respective 
amounts. 

After  the  death  of  George  J.  Davisson, 
his  widow  filed  a  bill  in  the  circuit  court  of 
Harrison  against  John  Wilson,  David 
Davisson  and  Devieman  D.  Davisson,  set- 
ting forth,  that  her  husband  became  seized 
of  the  lot  during  the  coverture,  and  erected 
valuable  brick  buildings  upon  it,  and 
otherwise  greatly  improved  it;  that 
386  at  the  *sale  under  the  decree,  it  was 
purchased  by  Charles  A.  Swearingen 
for  much  less  than  its  real  value,  and  con- 
veyed to  him  by  a  commissioner  of  the 
court;  and  that  Wilson  had  become  the 
owner  of  it  under  some  contract  with 
Swearingen,  and  had  since  conveyed  a  por- 
tion of  it  to  the  other  defendants:  and  the 
complainant  claimed  that  she  was  entitled 
to  full  dower  in  the  property  discharged  of 
any  lien  for  the  purchase  money,  or  at 
least  to  dower  in  the  same  chargeable  with 
a  proportionable  part  of  the  said  purchase 
money. 

The  defendants  first  demurred,  but  their 
demurrer  was  overruled ;  and  then  Wilson 
answered,  admitting  the  facts  as  before 
stated,  but  not  admitting  that  the  com- 
plainant was  entitled  either  to  full  or  par- 
tial dower  in  the  inroperty.  He  insisted 
that  George  J.  Davisson  only  held  the  lot 
as  trustee  for  the  payment  of  the  purchase 
money,  and  that  if  the  complainant  was 
entitled  to  dower  at  all,  she  was  only  enti- 
tled to  the  extent  she  would  have  been  if 
the  lot  had  been  mortgaged  by  her  husband 
before  marriage,  or  mortgaged  afterwards 
by  a  deed  in  which  she  joined ;  that  it 
would  be  contrary  to  all  principles  of  equity 
to  subject  him,  his  vendees,  or  the  property, 
to  any  charge  on  account  of  said  claim  of 
dower,  under  the  circumstances  of  the  case ; 
but  she  must,  if  endowed  at  all,  be  endowed 
of  one  third  of  the  excess  produced  by  the 
sale,  and  must  look  to  that  excess  wherever 
it  may  be  found. 

David  and  Devieman  Davisson  did  not, 
in  their  answers,  admit  the  complainant's 
claim ;  but  if  it  were  established,  they  in- 
sisted that  as  their  vendor  Wilson  was  be- 
fore the  court,  he  should  be  decreed  against 
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in  the  first  inatance,  or  at  all  events,  if 
there  should  be  any  decree  against  them, 
that  they  should  have  a  decree  over  against 
him. 

The  cause  came  on  to   be   heard   in    the 
circuit  court  before  Duncan,  J.,  and  the  fol- 
lowing opinion  was  delivered  by  him. 

387  ***I  look  upon  this  as   an   interest- 
ing case,  involving   principles  that  I 

think  have  not  been  adjudicated. 

**Dower,  as  I  understand  it,  is  purely  a 
legal  estate.  The  wife,  although  she 
claims  under  her  husband,  derives  the  right 
to  do  so  under  the  law.  At  the  common 
law,  she  was  entitled  to  dower  in  the 
lands  of  which  her  husband  was  seized 
during  the  coverture,  of  an  estate  of  inher- 
itance ;  and  by  statute,  which  was  designed 
to  extend  the  principles  of  the  common  law, 
she  is  entitled  to  dower  in  the  equitable 
estate  of  her  husband.  In  the  present  case, 
the  husband  was  seized  of  an  estate  of  in- 
heritance during  the  coverture.  Prima 
facie,  therefore,  the  wife  was  entitled  to 
dower,  never  having  relinquished  it  in  the 
form  prescribed  by  law ;  and  no  act  of  the 
husband  could  deprive  her  of  the  right. 
But  the  right  to  dower  is  subject  to  charges 
and  incumbrances  created  prior  to  the  mar- 
riage, such  as  mortgages  &c.  and,  I  sup- 
pose, to  the  vendor's  lien,  whether  before 
or  after  the  marriage.  It  would  be  strange 
were  it  otherwise.  Although  the  right  of 
dower  is  greatly  favoured,  yet  it  should  not 
be  at  the  expense  of  strangers.  The  wife's 
right,  as  I  suppose,  is  coextensive  with  the 
interest  of  the  husband,  and  cannot  be  car- 
ried further.  If  a  husband,  before  or 
after  marriage,  purchase  land  and  obtain 
a  conveyance  for  it,  and  then  die,  not  hav- 
ing paid  any  part  of  the  purchase  money, 
it  would  be  unjust  that  the  vendor  should 
have  perhaps  his  only  security  (the  vend- 
or's lien)  impaired  to  the  extent  of  the 
widow's  dower.  Without  entering  at  large 
into  the  reasoning  in  support  of  my  opin- 
ion, I  will  merely  state,  that  I  am  of  opin- 
ion that  a  widow's  dower  in  her  husband's 
land,  on  which  there  is  a  vendor's  lien, 
must  be  subject  to  such  lien,  exactly  in  the 
same  way  that  it  would  be  subject  to  a 
mortgage  or  other  incumbrance  before 
marriage,  or  a  mortgage  in  which  the  wife 
joined  and  relinquished  her  dower;  with 
this  qualification   distinguishing  the 

388  rights  of  the  widow  in  the  *case  of  a 
vendor's  lien  from  her  rights   where 

there  was  a  mortgage  before  marriage,  that 
in  the  former,  as  the  husband  was  seized  of 
an  estate  of  inheritance  during  the  cover- 
ture, the  widow  has  a  right  to  be  endowed 
of  the  land,  not  of  a  mere  equity  of  redemp- 
tion, as  would  be  the  case  where  there  was 
a  mortgage  before  marriage,  or  a  mortgage 
in  which  she  joined.  Perhaps,  after  all, 
this  is  a  distinction  without  a  practical 
difference.  Probably  in  either  case  she 
has  the  right  to  redeem,  and  in  neither 
could  she  be  compelled  to  do  so,  but  might 
await  a  foreclosure  of  the  mortgage,  or  a 
sale  under  the  vendor's  lien,  and  then  re- 
sort to  the   surplus   if   there   be   any,    that 


surplus  being  in  fact  the  value  of  the  estate 
out  of  which  she  is  to  have  dower.  Per- 
haps, however,  the  distinction  is  of  impor- 
tance in  another  point  of  view,  having  a 
material  bearing  upon  these  parties.  I 
have  supposed  that  the  widow's  right  at- 
taches to  the  land  in  all  cases  where  her 
husband  was  seized  of  an  estate  of  inher- 
itance during  the  coverture ;  that  it  is  a 
legal  estate ;  that  the  widow,  unless  she  had 
relinquished  her  dower  in  the  manner  pre- 
scribed by  law,  could  not  lose  it  in  toto, 
but  only  that  it  might  be  reduced  to  the 
extent  of  the  vendor's  lien.  Had  the 
plaintiff  not  such  an  estate  (and  that  is  the 
real  question)  as  all  subsequent  purchasers 
w«»re  bound  to  take  notice  of?  Can  a  legal 
estate,  or  in  other  words  an  estate  of  dower 
at  common  law,  be  lost  by  reason  of  the 
incapacity  of  the  wife  to  protect  her 
rights  during  coverture?  The  plaintiff 
was  no  party  to  the  suit  for  enforcing 
the  vendor's  lien;  her  husband  was  then 
living;  she  could  not  be  an  actor  until 
his  death;  and  in  the  mean  time  the 
estate  is  sold,  and  the  proceeds  of  sale 
are  exhausted  in  the  payment  of  her  hus- 
band's debts.  The  case  of  Heth  v.  Cocke 
&  wife,  1  Rand.  344,  is  relied  upon  by  the 
defendants  as  an  authority  against  the 
plaintiff  in  this  case.  I  think,  however, 
that   its   tendency    is  otherwise.     Bnt  the 

cases  are    widely  different    in   many 
389       ^particulars.     That  was  a  case  of  a 

mortgage  before  marriage,  which 
the  husband  never  redeemed.  Judge  Coal- 
ter,  in  delivering  the  opinion  of  the  oonrt, 
remarks,  that  the  legal  title  to  dower  never 
accrued,  the  husband  never  having  been 
seized  during  the  coverture ;  bnt  that  there 
was  an  equity  of  redemption,  in  which, 
under  the  statute,  the  widow  could  claim 
dower  in  equity.  In  the  present  case,  the 
husband  was  seized  of  the  legal  title  dur- 
ing the  coverture,  and  the  wife  acquired  a 
right  to  dower  at  common  law :  her  estate 
was  a  legal  estate,  not  an  equitable  claim 
to  dower.  In  that  case,  suit  was  brought 
to  foreclose  the  mortgage  after  the  death 
of  the  husband:  the  widow's  rights,  what- 
ever they  were,  had  then  accrued,  and  she 
had  the  capacity  to  assert  them :  she  stood 
by,  suffered  a  decree  of  foreclosure,  per- 
mitted strangers  to  purchase  the  estate,  and 
the  surplus  to  go  into  the  hands  of  the 
guardian  of  the  children,  by  whom  it  was 
exhausted;  and  never  asserted  any  claim 
until  upwards  of  sixteen  years  had  elapsed 
after  her  rights  had  accrued.  In  this  case, 
the  decree  enforcing  the  vendor's  lien  was 
rendered  during  the  lifetime  of  the  hus- 
band, before  the  plaintiff  had  the  right  or 
the  capacity  to  assert  her  claims;  and  she 
instituted  suit  as  soon  as  she  could  do  so. 
There  are  other  points  of  difference  be- 
tween the  cases,  but  I  will  not  stop  to  notice 
them.  It  may  be  proper,  however,  to  notice 
a  remark  of  judge  Coalter  in  his  opinion  in 
that  case,  because  it  is  supposed  to  have  a 
bearing  on  a  question  which  I  must  next 
examine.  The  judge  says:  'Where  the 
mortgage  was  before  marriage,  suppose  the 
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bill  to  foreclose  is  brought  in  the  lifetime 
of  the  husband,  must  the  wife  be  a  party? 
And  would  the  failure  to  make  her  a  party 
in  such  case  subject  the  purchaser  to  her 
claim  for  dower,  in  case  of  her  surviving 
her  husband?  In  the  case  put,  I  believe  it 
never  has  been  held  necessary,  since  the 
act,  to  make  the  wife  a  party.  It  may, 
however,  be  well  worthy  of  consider- 

390  ation,  how  far  *it  may  be  the  duty  of 
course,  in  such  a  case  as  that,  to  di- 
rect the  balance  of  the  purchase  money  to 
be  paid  into  court,  and  to  enquire  whether 
there  be  a  wife  entitled,  and  make  provi- 
sion accordingly.'  The  chancellor  who 
decided  the  case  against  Davisson  would  no 
doubt  have  performed  that  duty  in  that 
case,  had  it  occurred  to  him:  but  as  it  did 
not  occur  to  him,  must  Davisson's  widow 
bear  the  loss,  and  have  the  laches  of  that 
able  judge  saddled  upon  her?  or  ought  not 
the  purchaser  under  his  decree  to  have  seen 
to  it,  and  is  the  fault  not  his?  For  it  must 
be  kept  in  mind  that  judge  Coalter  is  all 
the  time  speaking  of  an  equitable  right  of 
dower,  and  not  of  a  legal  right ;  and  I  sup- 
pose, as  mrs.  Davisson's  is  a  legal  right  of 
dower,  that  all  purchasers  were  bound  to 
notice  it. 

**This  brings  me  to  the  remaining  point 
for  consideration:  does  the  plaintiff's  right 
of  dower  attach  to  the  premises,  and  was 
the  purchaser  bound  to  see  to  the  applica- 
tion of  the  surplus  purchase  money?  I 
think,  for  the  reasons  I  have  mentioned, 
the  purchaser,  for  his  own  safety,  was 
bound  to  see  that  the  surplus  was  applied 
to  the  dower  estate  of  the  wife.  It  is  true 
that  her  interest  was  contingent ;  she  might 
not  have  survived  her  husband:  yet  her 
right  was  a  legal  r^ht,  and  the  purchaser 
was  bound  to  know  it.  He  could  have  pro- 
tected both  his  own  interest  and  her  rights; 
but  she  was  incapable  of  doing  either.  I 
look  upon  the  claim  of  the  widow  as  a 
charge  upon  the  land,  of  which  the  pur- 
chaser had  notice.  It  is  well  settled  (see 
Lloyd  V.  Baldwin,  1  Ves.  sen.  173,  and  2 
Sugden  on  Vendors,  9th  edi.  p.  32),  that 
a  purchaser  will  in  some  cases  be  bound  to 
see  to  the  application  of  the  purchase 
money,  although  the  estate  be  sold  under  a 
decree  of  a  court  of  equity,  or  by  virtue  of 
an  act  of  parliament.  And  I  believe  that 
this  is  as  strong  a  case  of  the  kind,  as 
could  well  exist.  It  may  be  a  hard  case  on 
the  purchaser  and  his  vendees ;  but  if  I  am 
right,  it  is  the  law  which  imposes  the 
hardship. 

391  ♦**The   decree    will    be,    that    the 
plaintiff  have,  in  lieu  of  dower,  a  sum 

equal  to  one  third  of  the  interest  on  the 
surplus  proceeds  of  the  sale  after  satisfy- 
ing the  vendor's  lien  ;  which  will  constitute 
a  charge  upon  the  lot,  to  commence  from 
the  institution  of  the  suit:  or,  at  her  elec- 
tion, a  gross  sum,  to  be  ascertained  by  the 
tables  laid  down  in  2  Rob.  Pract.  380-382, 
which  I  presume  is  the  rule  adopted  gen- 
erally; although  I  am  led  to  believe,  from 
my  experience  thus  far,  that  the  tables  of 
mortality    which   have  furnished  the  rule 


are  much  too  favourable  to  annuitants. 
As  I  hope  this  case  will  undergo  further 
examination,  the  rule  just  adverted  to  can 
then  be  tested,  as  well  as  the  other  matters 
embraced  in  this  decree. ' ' 

A  report  being  made  by  a  commissioner, 
it  appeared  by  that  report,  as  corrected  by 
the  court,  that  the  surplus  whereof  the 
complainant  was  to  be  endowed  was  451 
dollars  2  cents,  one  third  of  which  was 
150  dollars  34  cents,  and  the  annual  interest 
of  that  third  9  dollars  and  2  cents.  The 
report  shewed  the  complainant  to  be  48 
years  of  age :  and  her  expectation  of  life, 
according  to  the  table  of  professor  Wiggles- 
worth,  published  in  2  Rob.  Pract.  380, 
81,  being  22  years,  the  present  value  of  an 
annuity  of  9  dollars  and  2  cents  for  22  years 
was  calculated  in  the  mode  in  which,  in  2 
Rob.  Pract.  382,  the  calculation  is  stated  to 
have  been  made  by  mr.  Hilary  Baker,  one 
of  the  commissioners  of  the  circuit  court 
of  Henrico,  and  appeared  to  be  122  dollars 
39  cents.  The  circuit  court  held  that  the 
complainant  was  entitled  to  charge  the 
property  with  her  dower  interest,  either  by 
way  of  a  yearly  charge  thereon  of  said 
sum  of  9  dollars  and  2  cents  during  her 
life,  or  by  an  immediate  charge  of  the  pres- 
ent value  of  said  interest,  at  her  election ; 
and  the  complainant  by  her  counsel  elect- 
ing to  take  the  present  value,  the  court 
thereupon  decreed  that  the  said  complain- 
ant recover  against  the  defendants  the 
said  sum  of  122  dollars  39  cents,  with 
392  interest  *from  the  date  of  the  report 
until  paid,  and  the  costs  of  suits ;  and 
declared  the  said  sum,  with  interest  as 
aforesaid,  to  be  a  charge  upon  the  property 
itself. 

On  the  petition  of  the  defendants  against 
whom  this  decree  was  made,  an  appeal  was 
allowed  them. 

William  A.  Harrison,  for  the  appellants, 
insisted  that  the  decree  was  erroneous, 

1st.  Because  the  parties  had  not  concurred 
in  preferring  a  sum  in  gross.  The  defend- 
ants had  a  right  to  insist  that,  instead  of  a 
sum  in  gross,  the  interest  on  one  third  of 
the  surplus  should  be  paid  annually  to  the 
complainant.  Herbert  and  others  v.  Wren 
and  wife  and  others,  7  Cranch380;  Tabele 
v.  Tabele  and  others,  1  Johns.  Ch.  Rep.  45. 

2dly,  In  holding  that  an  annuity  of  9  dol- 
lars and  2  cents,  during  the  life  of  a 
woman  now  48  years  of  age,  is  worth  122 
dollars  39  cents. 

3dly,  In  decreeing  the  gross  sum  against 
the  appellants  as  their  personal  debt. 

4thly,  In  decreeing  against  the  appellants 
jointly,  when  it  appears  that  they  hold  in 
severalty  separate  portions  of  the  premises. 

Upon  these  points  the  cause  was  first 
submitted  by  Harrison  for  the  appellants, 
and  by  George  H.  Lee  for  the  appellee. 
But  afterwards  the  court  suggested  a  doubt 
whether  the  widow  had  any  right  of  dower 
which  could  be  enforced  against  Wilson  or 
his  alienees,  and  called  upon  Lee  to  shew 
that  she  had. 

Lee  argued,  that  here  there  was  a  concur- 
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rence  of  the  three  requisites  to  dower, — 
marriage,  seisin,  and  death  of  the  husband : 
the  wife  had  therefore  a  complete  legal 
right  to  dower;  and  the  only  question  was, 
how  far  this  right  would  be  respected  in  a 
court  of  equity.  The  seisin  of  the  hus- 
band, it  may  be  said,  was  not  a  beneficial 
seisin   to  his  own^  use,    but  was  that 

393  of  a  trustee    for  *the   benefit   of  his 
vendor.    To  the  extent  of  the  purchase 

money,  this  may  perhaps  be  correct;  but 
after  the  purchase  by  the  husband,  the 
value  of  the  property  was  increased  by  per- 
manent improvements  put  on  it  by  him, 
and  it  was  then  worth  much  more  than  the 
balance  of  purchase  money.  The  beneficial 
interest  of  the  vendor  was  a  very  partial 
and  limited  one ;  it  was  merely  an  implied 
equitable  right  to  subject  the  property  to 
payment  of  the  balance  of  the  purchase 
money :  it  can  scarcely  be  called  an  inter- 
est in  the  property.  And  as  to  the  residue 
of  the  interest  and  estate  in  the  property, 
other  than  this  naked  lien  of  the  vendor, 
the  husband  was  seized  beneficially  to  his 
own  use.  The  widow,  therefore,  seems 
fairly  entitled  to  a  dower  interest  in  the 
property  itself  (into  whose  hands  soever  it 
may  have  come)  by  virtue  of  her  complete 
legal  right,  commensurate  with  the  resid- 
uary interest  of  her  husband,  which  may 
be  measured  by  the  amount  of  the  surplus 
proceeds  of  the  sale  under  the  decree. 

If  the  widow's  right  had  attached  to  the 
subject  prior  to  the  decree  and  sale,  how 
can  such  decree  and  sale,  in  a  cause  to 
which  she  was  no  party,  oust  this  right, 
and  convert  an  interest  in  the  realty  into  a 
right  to  a  portion  of  the  proceeds  of  sale? 
If  the  decree  and  sale  had  not  been  made 
during  the  life  of  the  husband,  her  right 
to  dower  in  the  estate,  subject  to  the  lien 
for  the  unpaid  purchase  money,  could  not 
be  questioned.  Can  the  circumstance  that 
the  decree  and  sale  were  made  during  the 
life  of  her  husband,  and  when  she  was  non 
sui  juris,  wholly  change  her  rights,  and, 
by  reason  of  such  change,  so  operate  in 
most  cases  as  wholly  to  defeat  them?  The 
court  of  chancery,  it  is  submitted,  will 
not  change  the  character  of  the  right,  but 
will  restrict  its  extent,  so  as  to  render  it 
commensurate  with  the  husband's  real  in- 
terest, to  be  measured  as  before  men- 
tioned. 

394  "^If  the    property    be    considered   as 
sold  subject   to    the  widow's  right  of 

dower  in  the  premises,  whatever  that  might 
be,  the  purchaser  surely  cannot  complain. 
If  it  was  a  sale  out  and  out,  and  the  wife's 
interest  be  regarded  as  attaching  to  the 
surplus  proceeds  of  sale,  then  the  purchaser 
should  be  held  bound  to  see  to  the  applica- 
tion of  the  purchase  money.  The  policy, 
and  indeed  the  humanity  of  the  law,  forbid 
a  conversion  of  the  wife's  interest  in  the 
estate  of  which  her  husband  was  seized, 
from  a  substance  into  a  shadow.  In  this 
country,  upon  a  purchase  of  real  estate,  it 
rarely  happens  that  the  whole  purchase 
money  is  paid  at  the  time  of  the  purchase. 
And  the  consequence  of  a  decision  against 


the  widow's  right  here  will  be,  that  wher- 
ever, upon  a  purchase  of  real  estate,  there 
may  happen  to  be  a  balance  of  purchase 
money  due,  as  a  court  of  equity  (notwith- 
standing an  absolute  conveyance  in  fee 
simple,  admitting  payment,  and  a  transfer 
of  the  seisin)  will,  if  there  be  no  other  se- 
curity, imply  a  lien  on  the  property,  and 
subject  the  same  to  sale,  a  husband,  by 
submitting  to  a  decree,  in  a  case  to  which 
his  wife  is  no  party,  for  the  sale  of  the 
property  to  raise  the  balance  due,  however 
small,  will  be  enabled  to  appropriate  the 
surplus  proceeds  to  his  own  use,  and  thni 
effectually  defeat  his  wife's  dower  interest 
in  the  estate.  The  husband  ought  not  thtts 
to  be  enabled  to  bar  his  wife's  right  of 
dower  by  a  mode  wholly  unknown  either  to 
the  common  or  the  statute  law.  And  the 
decree,  sale,  and  deed  of  the  commissioner 
to  the  purchaser,  should  not  be  allowed  to 
defeat  the  wife's  right  to  dower,  any  far- 
ther than  the  husband  could  defeat  it  by  a 
deed  in  which  she  did  not  unite. 

Suppose,  in  the  case  before  the  court, 
that  Davisson  the  husband  had  conveyed 
the  property  to  a  third  person,  who  paid 
him  the  whole  purchase  money  without  any 
notice   of   the   latent  equity  of  Davisson's 

vendor;  the  purchaser  of  the  property 
395   '  would  clearly   hold  it  discharged  *of 

any  lien  of  Davisson's  vendor.  Bot 
though  the  right  of  the  purchaser  from 
Davisson  would  thus  be  complete  against 
Davisson's  vendor,  such  a  purchaser  coaki 
not  gainsay  the  right  of  Davisson's  widow 
to  dower  in  the  estate.  And  thus  it  will 
have  to  be  maintained  that  the  widow's 
right  to  dower,  though  superior  to  the  right 
of  a  purchaser  without  notice,  is  yet  infe- 
rior to  the  vendor's  lien,  which  is  itself  in- 
ferior to  the  right  of  the  purchaser  without 
notice.  Again,  the  liens  of  the  judfirments 
in  favour  of  the  petitioning  creditors  to 
whom  the  surplus  was  paid,  were  surely  sub- 
ordinate to  the  widow's  right  of  doweir;  yet 
if  she  is  not  to  be  allowed  to  look  to  the 
land  itself  for  satisfaction  of  her  claim,  the 
creditors  whose  rights  were  8ut>ordinate  to 
hers  will  have  got  every  thing,  and  she  will 
get  nothing. 

What  is  the  fair  inference  from  the  deci- 
sions in  Holbrook  v.  Finney,  4  Mass.  Rep. 
566;  Clark  v.  Munroe,  14  Id.  351;  Stow  ▼. 
Tifft,  15  Johns.  R.  458,  and  Gilliam  ▼. 
Moore,  4  Leigh  30,  in  case  the  vendor,  after 
making  a  conveyance  to  the  vendee,  had 
taken  no  deed  of  trust  or  mortgage  for  the 
purchase  money  until  a  subsequent  period, 
or,  as  in  the  case  before  the  court,  had 
taken  none  at  all?  If  it  was  the  divestiture 
of  the  husband's  seisin  by  the  deed  of  tmst 
at  the  same  moment  at  which  it  was 
vested,  that  defeated  the  right  of  dower, 
then,  where  there  was  no  snch  contempora- 
neous divestiture,  it  would  seem  that  the 
right  of  dower  would  attach  to  the  land. 
Again,  if  a  man  sell  and  convey  land  to 
another,  but  fail,  at  the  time  of  his  con- 
veyance, to  take  any  deed  of  trust  or  mort- 
gage to  secure  the  purchase  money,  lookinsf 
to  the  vendor's  lien  only,  and  subsequently 
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take  a  deed  of  trust  or  mortgag'e,  it  is  well 
settled  that  the  implied  equitable  lien  of  the 
vendor  will  merge  in  and  be  drawn  down 
to  the  express  lien.  Little  &c.  v.  Brown, 
2  Leigh  353.     Yet  in  such  case  would 

396  not  the   wife,  *as    against  the  mort- 
gagee or  claimant  under  the  deed  of 

trust  (in  which  she  does  not  unite),  be  en- 
titled to  dower?  And  would  her  right  not 
be  discharged  both  of  the  vendor's  lien  and 
the  mortgage  or  trust  lien? — of  the  vend- 
or's lien,  because  it  is  extinguished;  and 
of  the  mortgage,  because  she  did  not  unite 
in  it?  So  that,  if  the  vendor's  lien  ousts 
the  widow's  dower,  the  vendor  is  better  off 
without  an  express  lien,  unless  taken  con- 
temporaneously with  his  conveyance;  and 
the  right  to  dower  is  thus  made  to  depend, 
not  upon  the  three  requisites  which  pre- 
vail at  law,  but  also  upon  the  subsequent 
act  of  others,  to  wit,  her  husband's  giving, 
at  a  period  subsequent  to  the  conveyance 
to  him,  a  deed  of  trust  or  mortgage  (in 
which  she  does  not  unite),  and  its  accept- 
ance by  the  vendor. 

In  Tabele  v.  Tabele  and  others,  1  Johns. 
Ch.  Rep.  45,  the  mortgagor's  wife  was  held 
entitled  to  the  use  of  one  third  of  the  sur- 
plus proceeds  after  satisfying  the  mort- 
gage. Can  there  be  any  reason  for  holding 
the  right  of  the  vendee's  wife  to  be  less 
where  no  mortgage  has  been  given,  than 
where  a  mortgage  has  been  given  in  which 
she  united? 

In  Stow  V.  Tifft,  15  Johns.  R.  463,  the 
court  say  that  the  substance  of  a  convey- 
ance, where  land  is  mortgaged  at  the  same 
time  that  a  deed  is  received  for  it,  is,  that 
the  bargainor  sells  the  land  to  the  bar- 
gainee on  condition  of  his  paying  the  price 
at  the  stipulated  time,  and  if  he  do  not, 
that  the  bargainor  shall  be  reseized  of  the 
land,  free  of  the  mortgage;  and  this, 
whether  one  instrument  or  two  be  executed 
at  the  time.  This,  it  is  conceived,  is  not 
so  in  the  case  of  a  mere  lieu  of  a  vendor 
who  has  made  a  conveyance.  In  such  case, 
the  legal  title  and  seisin  remain  in  the 
bargainee,  and  the  vendor's  lien  constitutes 
a  mere  charge  upon  the  land,  to  be  enforced 
in  a  court  of  equity,  by  whose  decree  the 
interest  of  the  bargainee,  whatever  it  may 
be,  is  sold   subject  to  the  just  rights 

397  of  the    widow.     As    is  *said  in  some 
of  the  cases,  it  is  the  folly  of  the  bar- 

irainor  to  make  an  absolute  conveyance  of 
his  land,  without  taking  the  proper  means 
to  protect  it  against  such  claim. 

In  Nash  v.  Preston,  Cro.  Car.  190,  one  ^ 
seized  in  fee,  by  indenture  inroUed,  bar- ' 
gained  and  sold  land  to  the  husband  for  120 
pounds,  *4n  consideration  that  he  shall 
redemise  it  to  him  and  his  wife  for  their 
lives,  rendering  a  pepper  corn,  and  with  a 
condition  that  if  he  paid  the  120  pounds  at 
the  end  of  20  years,  the  bargain  and  sale 
shall  be  void."  The  bargainee  redemised 
accordingly;  and  his  wife  having,  after 
his  death,  brought  an  action  demanding 
dower,  a  bill  in  equity  was  filed  to  be  re- 
lieved against  this  demand.  Upon  this 
question,  the  judges  certified  their  opinion 


to  the  court  of  chancery,  that  the  wife  of 
the  bargainee  was  to  have  dower,  and  that 
a  court  of  equity  ought  .not  to  preclude  her 
thereof.  *^  For  by  the  bargain  and  sale  the 
land  is  vested  in  the  husband,  and  thereby 
his  wife  entitled  to  have  dower.  And 
when  he  redemises  it  upon  the  former 
agreement,  yet  the  lessees  are  to  receive  it 
subject  to  this  title  of  dower;  and  it  was 
his  folly  that  he  did  not  conjoin  another 
with  the  >argainee,  as  it  is  the  ancient 
course  in  mortgages." 

If  the  court  should  be  of  opinion  that  the 
widow  is  not  entitled  to  relief  against  the 
present  defendants,  but  would  be  entitled 
to  relief  against  the  original  purchaser  if 
he  were  a  party,  it  is  submitted  that  the 
court  ought  not  to  dismiss  the  bill,  but 
should  remand  the  cause  with  leave  to 
amend  the  bill  and  bring  the  original 
purchaser  before  the  court. 

ALLEN,  J.  The  amount  involved  in 
this  case  is  inconsiderable ;  but  it  raises 
questions  for  the  first  time  brought  before 
this  court  for  decision.  The  principles  in- 
volved deeply  affect  the  rights  of  many, 
and  are  of  great  practical  importance  in 
the  administration  of  justice.  Marriage 
settlements  are  comparatively  rare  in 
398  *this  state.  The  wife  usually  de- 
pends upon  the  provision  made  for 
her  in  the  will  of  the  husband,  or  the  in- 
terest secured  to  her  in  his  estate  by  the 
law.  Her  right  to  dower,  frequently  the 
only  resource  left  for  her  own  support  and 
the  sustenance  of  her  children,  is  a  humane 
provision  of  the  common  law,  and  has  al- 
ways been  much  respected.  The  wife  dur- 
ing coverture  has  a  title  to  dower  in  all 
lands  of  which  her  husband  was  seized  dur- 
ing the  coverture.  When  he  once  becomes 
so  seized  beneficially  for  his  own  use,  the 
title  attaches,  and  at  law  it  is  complete. 
The  seisin  must  be  beneficial,  and  there- 
fore the  widow  of  a  trustee  would  not,  at 
least  in  equity,  be  entitled  to  hold  her 
dower  against  the  cestui  que  trust.  And 
the  seisin  must  have  abided  in  the  husband 
for  some  time.  Therefore,  where  the 
vendor  passed  the  title  to  the  vendee  and  at 
the  same  time  took  a  mortgage  for  the 
payment  of  the  purchase  money,  the  two 
instruments  were  held  to  be  parts  of  the 
same  transaction,  and  the  seisin  to  be  that 
instantaneous  seisin,  in  which  the  land 
was  merely  in  transitu,  and  never  vested 
beneficially  in  the  husband.  Gilliam  v. 
Moore,  4  Leigh  30.  Where  the  mortgage 
is  given  to  secure  the  purchase  money,  the 
bargainor  sells  to  the  bargainee  upon  cpn- 
dition  that  he  shall  pay  the  purchase  money 
at  the  stipulated  time,  and  if  he  does  not, 
that  the  bargainor  shall  be  reseized  of  the 
land.  In  the  case  under  consideration,  a 
conveyance  was  made  to  the  husband:  he 
took  beneficially,  entered,  and  was  seized 
of  the  absolute  fee,  and  improved  the  prop- 
erty. He  owed  a  portion  of  the  purchase 
money;  and  for  this  the  vendor's  Hen  ex- 
isted. This  was  an  implied  lien,  the  crea- 
ture of  a  court  of  equity,  not  recognized  at 
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law,  and  therefore  interposing  no  bar  to 
the  legal  title  to  dower.  That  title  attached 
the  moment  the  seisin  rested  beneficially 
with  the  husband;* and  though  in  equity  it 
may  be  subordinate  to  the  implied  lien  for 
the  purchase  money,  upon  what  principle 
is  it  to  be  held  that  it  shall  be  divested  to 
any  greater  extent? 

399  *The  case  is  distinguishable    from 
the  wife's  right   to   dower  in  a  trust 

estate  created  before  the  marriage,  or  In 
an  equity  of  redemption.  If  the  estate  is 
subject  to  a  mortgage  in  fee  at  the  time  of 
the  coverture,  and  so  remains  during  its 
continuance,  there  is  no  seisin  in  the  hus- 
band to  which  the  legal  title  to  dower  can 
attach ;  the  whole  legal  entate  of  inheritance 
is  in  the  mortgagee.  The  rule  would  be 
the  same  where  a  deed  of  trust  had  been 
given  before  marriage.  In  these  cases,  the 
right  to  dower  in  the  equity  of  redemption 
is  contingent,  and  never  attaches  upon  the 
land  during  the  coverture.  Being  con- 
tingent, it  IS  liable  to  be  defeated  by  a  sale 
out  and  out  during  the  coverture ;  such  sale 
converting  the  surplus  into  personalty.  So 
where,  during  the  coverture,  the  wife  unites 
in  a  deed  of  trust  or  mortgage,  she  has 
parted  with  her  legal  title  to  dower  in  the 
estate:  her  claim  becomes  contingent  by 
her  own  act,  and  is  liable  to  be  defeated 
by  a  sale  during  the  coverture,  and  a  con- 
version of  the  surplus.  In  these  cases  her 
right  to  dower  in  the  equity  of  redemption 
does  not  vest,  so  as  to  attach  to  the  subject, 
until  by  the  death  of  the  husband  the  equity 
of  redemption  descends  to  the  heir.  And 
if,  during  the  coverture,  the  husband  should 
alien  the  equity  of  redemption  without  her 
joining,  her  right  would,  after  the  death 
of  her  husband,  attach  upon  it  in  the  hands 
of  the  alienee.  For  as  the  equity  of  re- 
demption i^  an  interest  capable  of  descend- 
ing, unless  it  has  been  converted,  her  claim 
to  dower  will  attach.  Such  conversion,  so 
as  to  defeat  her  contingent  claim,  could 
only  be  made  under  a  deed  existing  at  the 
time  of  the  coverture,  or  a  deed  to  which 
she  was  a  party,  executed  during  the  cover- 
ture. The  reason  which  deprives  the  wife 
of  her  dower  after  a  sale  under  a  deed  of 
trust  or  mortgage  executed  before  marriage, 
(or  during  marriage,  she  having  united) 
has  no  application,  as  it  seems  to  me,  to  a 
case  like  the  present,  where  the  title  is  a 
legal  one,  not  contingent,  and  has  actually 
vested  by  the  beneficial  seisin  of  the  hus- 
band. 

400  'The  case  of  Little  &c.  v.  Brown,  2 
I^eigh  J53,  determines  that  the  vendor 

taking  a  mortgage  of  the  subject  to  secure 
the  purchase  money,  can  only  claim  under 
the  mortgage,  as  that  supersedes  his  im- 
plied lien.  Can  it  be  doubted  that  in  such 
case,  where  the  mortgage  was  subsequent 
to  the  conveyance,  and  not  part  of  the 
transaction,  the  wife's  right  of  dower  would 
be  paramount  to  the  mortgage?  Such  would 
be  the  effect,  unless  the  court  could  give 
the  mortgage  relation  back  to  the  time  of 
the  conveyance;  and  if  it  could  do  so 
for  the    purpose   of  defeating  dower,    why 


not  with  equal  propriety  give  it  the  same 
relation  for  the  purpose  of  defeating  inter- 
mediate incumbrances? 

In  the  case  of  a  sale  by  the  vendee  to  a 
purchaser  without  notice,  put  by  the  coun- 
sel in  argument,  the  implied  lien  of  the 
vendor,  as  against  him,  would  be  gone ;  yet 
the  wife's  right  to  dower  could  not  be  ques- 
tioned: and  then  the  anomalous  state  of 
things  would  exist,  in  which  a  lien,  inferior 
to  the  title  of  the  purchaser,  would  be  su- 
perior to  that  of  the  wife,  which  yet  would 
be  superior  to  that  of  the  purchaser. 

Even  where  a  mortgage  has  been  given 
for  the  payment  of  the  purchase  money,  it 
is  not  a  legal  title  which  a  stranger  can  set 
up.  Thus  in  Coates  v.  Cheever,  1  Cowen 
460,  Coates  had  purchased  of  Harmon,  to 
whom  he  had,  at  the  time  of  the  purchase, 
executed  a  mortgage  for  the  consideration 
money.  Coates  sold  to  the  defendant,  and 
conveyed  to  him  in  fee ;  and  the  defendant 
also  procured  an  assignment  of  the  mort- 
gage. The  court  held,  that  where  the 
tenant  in  possession  enters  by  virtue  of  a 
purchase  from  the  mortgagor,  then  the 
subsequent  purchase  of  the  mortgage  by 
him  is  an  extinguishment  of  it,  and  the 
widow's  right  relates  back  to  the  purchase 
by  her  husband,  and  she  shall  recover;  bat 
that  where  the  tenant  entered  by  virtue  of 
a  foreclosure,  or  after  a  forfeiture  for  the 
nonpayment  of  the  money,  then  the  estate 
is  deemed  never  to  have  vested 
401  *in  the  husband,  and  the  widow  is 
not  entitled  to  dower:  thus  shewing, 
that  wherever  the  estate  does  vest  in  the 
husband,  the  legal  title  to  dower  attaches 
upon  the  land.  There  is  no  conflict  be- 
tween this  case  and  Jackson  v.  Dewitt,  6 
Cowen  317.  In  that  case,  the  vendor  and 
mortgagee  accepted  the  release.  There  was 
a  merger;  but  the  same  act  destroyed  the 
mortgagor's  title.  Up  to  the  time  of  the 
release,  the  wife  could  claim  no  dower;  and 
the  release  extinguishing  the  title,  there 
never  was  an  instant  of  time  in  which  the 
widow  was  entitled  to  dower. 

The  case  of  Pierce's  adm'r  Ac.  v.  Trigg's 
heirs,  10  Leigh  406,  establishes  no  principle 
afiPecting  the  claim  of  dower  in  this  case. 
Judge  Tucker  there  said,  that  real  estate 
purchased  with  partnership  funds  for 
partnership  purposes,  and  us^  as  a  part  of 
the  stock  in  trade,  is  to  be  considered  to 
every  intent  as  personal  property,  not  only 
as  between  the  partners  and  their  creditors, 
but  as  between  the  surviving  partner  and 
the  representatives  of  the  deceased.  The 
partnership  was  the  cestui  que  trust,  and 
the  holder  of  the  legal  title  was  but  a  trus- 
tee. This  is  the  ordinary  case  of  a  trustee, 
whose  widow  is  clearly  not  entitled  to  dower 
as  against  the  cestui  que  trust. 

If  then  the  wife's  title  to  dower  was  a 
vested  interest  which  attached  during  the 
coverture,  her  legal  title  to  dower  in  the 
whole  subject  could  not  be  controverted  at 
law :  and  in  equity,  as  it  seems  to  me,  it  can 
only  be  treated  as  subordinate  to  the  im- 
plied lien  of  the  vendor,  to  the  extent  of 
that  lien,  and  no  farther.    She  was  no  party 
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to  the  suit  by  which  the  legal  estate  passed 
oat  of  her  husband.  A  court  of  equity  could 
only  treat  her  husband  as  trustee  for  the 
Tendor  to  the  extent  of  his  lien.  Upon  the 
surplus  she  has  a  legal  claim,  and  she  has 
done  no  act  to  divest  her  estate.  The  party 
purchasing  from  her  husband,  whether  di- 
rectly, or  indirectly  through  the  inter- 
vention   of    a   court   of    equity    and 

402  *a  judicial  sale,  was  bound    to  notice 
her  legal   interest.     It   was   his  duty 

to  look  to  the  application  of  the  surplus, 
and  see  that  it  received  such  direction  as 
would  protect  him  from  the  wife's  title  to 
dower.  By  his  purchase,  he  became  a  party 
to  the  proceeding ;  he  might  have  seen  that 
the  legal  title  was  in  the  husband ;  and  if 
he  has  neglected  to  secure  himself  against 
a  title  which,  to  the  extent  of  the  surplus, 
a  court  of  equity  must  regard  as  attaching 
to  the  subject  and  running  with  it,  he  must 
suffer,  and  not  the  wife,  who  was  not  sui 
juris  and  could  not  protect  herself.  A  con* 
trary  rule  will  furnish  a  new  and  convenient 
mode  by  which,  in  innumerable  instances, 
a  wife  may  be  barred  of  dower  in  her  hus- 
band's estate.  He  may  consent  to  a  sale 
out  and  out,  of  an  estate  of  great  value, 
for  some  trifling  balance  of  purchase  money, 
and  after  paying  the  amount,  put  the  residue 
of  the  price  in  his  pocket.  Such  a  rule 
would  be  against  the  policy  and  humanity 
of  the  law. 

I  think,  therefore,  that  the  court  was  cor- 
rect in  holding  the  widow  entitled  to  dower 
in  the  surplus,  and  that  it  constituted  a 
charge  upon  the  land  in  the  hands  of  the 
purchaser  and  those  claiming  under  him. 

The  court  below  decided,  that  the  widow 
had  a  right  to  charge  the  property  with  her 
dower,  after  ascertaining  what  would  be 
the  yearly  value  of  that  interest  by  allowing 
her  six  per  cent,  upon  one  third  of  the  sur- 
plus which  remained  after  satisfying  the 
vendor's  lien  and  the  costs;  or,  at  her  elec- 
tion, was  entitled  to  a  recovery  of  the  pres- 
ent worth  of  her  annuity.  In  holding  that 
she  had  a  right  to  elect  to  take  a  sum  in 
gross,  I  think  the  court  erred.  Those  en- 
titled in  reversion  should  be  consulted; 
and  where,  as  in  this  case,  the  property  is 
charged  in  the  hands  of  the  purchaser,  it 
may  be  convenient  to  pay  the  annuity, 
whilst  a  decree  for  the  present  value  of  it 
might  result  in  a  sacrifice  ruinous  to  the 
purchaser.  The  true  rule,  it  seems  to  me, 
is  laid  down  in   Herbert  &c.    v.  Wren 

403  &c.,  7  Cranch  370,  where  *chief  justice 
Marshall  said,    that  the  assent  of  one 

party  cannot  affect  the  others;  that  they 
have  a  right  to  insist  that,  instead  of  a 
sum  an  gross,  one  third  shall  be  set  apart, 
and  interest  thereon  paid  annually  to  the 
tenant  in  dower  during  life.  The  rule 
would  hold  a  fortiori,  where,  instead  of 
interest  to  be  raised  by  setting  apart  a  sum 
of  money,  the  annuity,  as  in  this  case,  was 
a  charge  on  the  subject. 

In  ascertaining  the  present  worth  of  the 
annuity,  the  court  adopted  Wiggles  worth's 
table  of  longevity,  found  in  2  Robinson's 
Practice  381,  and  the  method  of  calculating 


the  present  value  of  an  annuity  which  is 
there  said  to  have  been  adopted  by  mr. 
Baker,  one  of  the  commissioners  of  the  cir- 
cuit court  of  Henrico.  That  method  is 
manifestly  erroneous,  as  is  strikingly  ex- 
hibited in  the  present  case.  The  one  third 
of  the  surplus  is  ascertained  to  be  150  dollars 
34  cents,  and  the  calculation  gives  the 
widow  absolutely  122  dollars  2  cents,  leav- 
ing to  the  reversioner,  if  there  were  one, 
but  28  dollars  32  cents.  The  error  consists 
in  calculating  the  discount  at  simple  inter- 
est, instead  of  compound  interest.  The 
true  rule,  I  think,  is  explained  and  illus- 
trated very  fully  in  a  communication  with 
which  I  have  been  favoured  by  judge 
Smith,  who  has  had  occasion  to  investigate 
the  subject,  and  has  furnished  me  with  an 
exposition  of  his  views,  which  will  be 
handed  to  the  reporter  to  be  published  in  a 
note  to  this  case.  There  may  possibly  be 
some  inaccuracies  in  the  calculations,  but 
the  principle,  I  think,  is  the  correct  one. 
For  these  errors  in  the  details  of  the  de- 
cree, it  seems  to  me  it  should  be  reversed, 
and  the  cause  remanded  to  the  circuit  court. 

BALDWIN,  J.  The  vendor's  lien  is 
founded  in  natural  justice,  and  the  pre- 
sumed intent  of  the  parties  to  the  contract. 
Both  forbid  that  the  vendee  shall  enjoy  the 
property  without  payment  of  the  con- 
404  sideration.  *This  cannot  be  pre- 
vented, but  by  a  rescission  of  the 
contract,  which,  in  the  absence  of  an  ex- 
press provision,  is  never  contemplated  by 
the  parties;  or  by  its  complete  execution, 
which  can  only  be  accomplished,  where  the 
personal  responsibility  of  the  vendee  is  in- 
adequate, by  subjecting  the  land  to  the  pay- 
ment of  the  purchase  money.  Such  a  case 
falls  within  the  province  of  a  court  of  equity, 
which  gives  relief  by  a  sale  of  the  property, 
and  the  due  application  of  its  proceeds. 
This  is  done  without  regard  to  the  consid- 
eration whether  the  legal  title  remains  in 
the  vendor,  or  has  been  conveyed  to  the 
vendee :  in  either  case,  that  title  is  employed 
for  the  purpose  of  conferring  a  complete 
right  upon  the  purchaser  under  the  decree. 
The  power  of  the  court  extends  to  a  sale  of 
the  whole  property,  whatever  may  be  its 
relative  value  compared  with  the  amount  of 
the  purchase  money;  but  it  may  be  re- 
stricted or  modified  in  its  exercise,  by  a  dis- 
cretion arising  out  of  the  circumstances  of 
the  case.  Thus  it  may  be  expedient  to  sell 
a  part  only,  where  the  subject  is  susceptible 
of  division,  and  the  whole  is  not  requisite 
for  the  discharge  of  the  incumbrance.  On 
the  other  hand,  the  interest  of  the  parties 
may  require  a  sale  of  the  whole  to  prevent 
a  sacrifice,  though  the  result  may  be  a  sur- 
plus of  proceeds  beyond  the  lien.  These 
are  matters  merely  for  the  discretion  of 
the  court,  and  do  not  affect  its  authority  in 
regard  to  the  sale ;  and  the  right  of  the 
purchaser  under  the  decree  is  in  no  wise 
dependant  upon  a  judicious  exercise  of  that 
discretion. 

This  lien  of  the  vendor  is  a  kind  of 
equitable  mortgage,  inherent  in  the  contract 
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of  sale,  and  qualifying:  the  ownership  of 
the  vendee,  whether  that  ownership  be  leg-al 
or  merely  equitable.  It  is  of  course  para- 
mount to  the  rig-ht  of  the  vendee,  and  of  all 
succeeding  to  his  interest,  in  the  whole  or 
in  part,  by  operation  of  law.  In  equity  the 
vendee  is  not  the  owner  adversely  to  the 
lien  of  the  vendor,  but  is  treated  as  a  trus- 
tee for  him  until  payment  of  the  purchase 
money. 

405  *A    wife's    right   of    dower    is   an 
emanation  from  the  ownership  of  her 

husband,  and  subject  to  all  its  qualifica- 
tions ;  though  not  to  his  alienations  or  in- 
cumbrances during  the  coverture,  without 
her  consent  declared  in  the  mode  prescribed 
by  law.  Her  right  is  dependant  upon  his,  as 
existing  at  the  inception  of  the  coverture,  or 
as  acquired  by  him  during  its  continuance. 
If  he  mortgage  his  land  before  marriage, 
her  claim  to  dower  is  subordinate  to  the 
mortgage,  and,  if  that  be  foreclosed,  is  com- 
pletely divested.  So  if  she  unite,  with  the 
requisite  solemnity,  in  his  mortgage  made 
after  the  marriage,  the  effect  of  a  foreclosure 
is  the  same.  If,  during  the  coverture,  he 
purchase  mortgaged  land,  her  title,  like  his, 
IS  subject  to  the  incumbrance,  and  the  fore- 
closure of  it  destroys  both.  The  result  is 
the  same  where  an  incumbrance  is  created 
by  the  very  act  of  purchasing ;  for  if  the 
purchase  money  be  unpaid  and  not  secured, 
an  equitable  mortgage  is  embodied  in  the 
transaction  itself,  and  if  that  be  foreclosed 
by  a  sale  of  the  property  under  the  decree 
of  a  court  of  equity,  the  wife's  right  of 
dower  is  completely  extinguished. 

In  the  present  state  of  our  law,  the  right 
to  dower  springs  from  the  substantial,  not 
the  formal  ownership  of  the  husband.  At 
common  law,  it  is  true,  the  legal  title  only 
was  regarded;  and  a  mere  legal  seisin, 
without  any  beneficial  ownership,  enabled 
the  wife  to  recover  dower.  Thus  the  wife 
of  a  trustee  who  had  the  legal  estate  in  fee, 
and  the  wife  of  a  mortgagee  after  condition 
broken,  had  a  valid  title  to  dower.  But  the 
courts  of  equity  corrected  this  injustice, 
and  in  such  cases  restrained  the  widow  and 
punished  her  with  costs,  if  she  attempted 
to  recover  by  legal  proceedings.  Another 
consequence  of  the  disregard  by  the  courts 
of  common  law  of  any  but  legal  rights, 
was,  to  refuse  dower  to  the  widow  in  trusts 
and  other  equitable  estates,  and  conse- 
quently in  the  equity  of  redemption  of  a 
mortgage   in  fee.     This   narrowness, 

406  instead  of  being  ^redressed,    was  fol- 
lowed   ty    the   courts   of  equity,  and 

still  prevails  in  the  english  jurisprudence. 
But  in  Virginia,  New  York,  and  other 
states  of  this  union,  it  is  corrected  by  leg- 
islative enactments.  Our  act  of  1785  gives 
dower  in  equitable,  in  like  manner  as  in 
legal  estates :  and  in  this,  as  in  other  re- 
spects, the  rules  and  incidents  of  legal 
estates  are  now  applied  to  trust  and  mort- 
gaged property.  The  equity  of  redemption 
of  a  mortgage  in  fee  descends  to  the  heirs 
of  the  mortgagor ;  and  though  the  widow  is 
not  entitled  to  dower  as  against  the  mort- 
gagee, where  the  mortgage   was   executed 


before  the  coverture,  or  during  the  coverture 
with  her  concurrence  in  the  mode  prescribed 
by  law ;  yet  in  either  case  she  is  entitl^l  to 
dower  in  the  equity  of  redemption ;  for  of 
that,  or,  what  is  the  same  thing,  of  the 
estate  subject  to  the  mortgage,  the  husband 
is  to  be  considered  as  having  died  seized. 
Heth  V.  Cocke  &  wife,  1  Rand.  344 ;  Swaine 
v.  Ferine,  5  Johns.  Ch.  R.  492;  Hale  v. 
James,  6  Johns.  Ch.  R.  258.  This  is  equally 
true  of  the  vendee's  right  of  redemption  in 
regard  to  the  vendor's  lien.  His  wife  is 
dowable  of  that,  but  of  nothing  more;  or, 
what  is  in  effect  the  same,  she  is  dowable 
of  the  estate  purchased,  subject  to  the 
equitable  incumbrance  for  the  purchase 
money. 

A  widow's  right  of  dower,  however,  in 
an  equity  of  redemption,  or  in  other  words 
in  the  land  subject  to  the  incumbrance, 
legal  or  equitable,  is  merely  conditional, 
and  dependant  upon  the  fact  of  redemption. 
If  the  heir  redeems,  she  is  dowable  on  con- 
tributing ratably ;  or  she  may  herself  re- 
deem, to  the  extent  of  her  dower,  by  like 
contribution.  But  if  she  submits  to  a  fore- 
closure, her  right  is  extinguished.  4  Kent's 
Comm.  39,  44,  45,  46;  Coates  v.  Cheever,  1 
Cowen  479;  Heth  v.  Cocke  A  wife,  1  Rand. 
344.  And  the  validity  of  a  foreclosure  is  in 
no  wise  affected  by  the  circumstance  that 
the  land  is  of  greater  value  than  the  amount 
of  the  incumbrance;  or,  where  the 
407  foreclosure  is  by  a  sale  of  *the  prop- 
erty, that  there  is  a  surplus  of  the 
proceeds.     Heth  v.  Cocke  &  wife. 

Thus  it  will  be  seen  that  there  is  no 
longer  any  magic  in  the  word  seisin,  bj 
which  the  shadow  may  be  made  the  sub- 
stance, or  the  substance  the  shadow.  A 
legal  title  in  the  husband  is  nothing  as  re- 
gards the  wife's  right  of  dower,  unless  ac- 
companied by  the  beneficial  ownership;  and 
the  beneficial  ownership  is  every  thin^, 
though  separated  from  the  legal  title. 

But  there  can  be  no  beneficial  ownership 
in  opposition  to  a  paramount  incumbrance, 
though  there  may  be  in  subordination  to 
it.  The  possession  of  a  mortgagor,  his 
perception  of  the  profits,  his  improvements, 
give  him  no  beneficial  ownership  as  against 
the  mortgage^:.  Upon  the  foreclosure  of 
the  mortgage,  his  possession,  and  enjoy- 
ment, and  improvements  are  all  swept 
away ;  and  with  them  his  wife's  right  of 
dower,  if  that  be  also  subject  to  the  mort- 
gage. The  practice  of  the  english  chan- 
cery is  simply  to  foreclosure  the  equity  of 
redemption,  the  effect  of  which  is  to  vest 
the  complete  ownership  of  the  property  in 
the  mortgagee.  In  Virginia  the  practice 
is  to  direct  a  sale  of  the  property,  and  the 
effect  is  to  confer  the  title  upon  the  pur- 
chaser under  the  decree,  and  place  the  pro- 
ceeds at  the  disposal  of  the  court.  The 
enforcement  of  the  vendor's  lien,  by  a  de- 
cree for  the  sale  of  the  property,  is  in  like 
manner  a  foreclosure.  In  all,  there  is 
equally  a  foreclosure  of  the  equity  or  right 
of  redemption ;  and  the  only  difference  is, 
that  in  the  first  the  title  is  estabUshed  in 
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the  mortgagee,  while  in  the  others  it  is 
transferred  to  the  purchaser. 

No  distinction  can  be  successfully  drawn 
between  a  legal  and  equitable  incumbrance, 
as  to  the  effect,  upon  the  wife's  right  of 
dower.  In  either  case  the  question  always 
is,  whether  the  incumbrance  be  paramount 
or  subordinate  to  the  dower  right.  If  dur- 
ing the  coverture   the    husband  pur 

408  chase  land,  receive  a  conveyance,  '^and 
at    the   same    time    give   a  mortgage 

thereon  to  secure  the  purchase  money,  the 
wife's  right  of  dower  is  subject  to  the 
mortgage.  There  the  ownership  of  the  hus- 
band is  qualified  by  the  nature  of  the  trans- 
action. The  two  instruments  are  justly 
considered  as  parts  of  the  same  contract, 
and  the  result  is  the  same  as  if  the  provi- 
sions of  both  were  embraced  in  the  same 
deed.  So  if  the  executory  contract  of  sale 
were  to  stipulate  that  the  property  should 
be  liable  for  the  payment  of  the  purchase 
money,  the  vendor  would  have  a  lien  there- 
for, even  though  a  conveyance  of  the  legal 
title  were  subsequently  made  to  the  vendee. 
And  this  is  substantially  the  nature  of  the 
transaction,  where  the  executory  contract 
is  silent  upon  the  subject  of  a  lien :  equity 
supplies  the  omission,  and  presumes  the 
parties  to  have  so  intended.  This  presump- 
tion, however,  arises  only  where  the  parties 
omit  to  provide  expressly  for  any  security. 
If  other  security  be  stipulated,  the  idea  of 
a  lien  is  thereby  repelled.  So,  too,  the  im- 
plied lien  is  rejected  by  the  vendor's  taking 
a  mortgage  upon  the  property  at  a  period 
subsequent  to  the  deed  of  conveyance. 
There  the  vendee  becomes  the  owner,  with- 
out qualification  at  the  time  of  the  purchase, 
and  the  inceptive  dower  right  of  the  wife 
thereupon  attaches ;  nor  can  it  be  divested 
by  the  subsequent  incumbrance,  without 
her  concurrence  therein  in  the  manner  pro- 
vided by  law.  The  equitable  lien  may, 
moreover,  be  lost  by  reason  of  a  supervening 
equity  in  favour  of  a  purchaser  from  the 
vendee ;  as  where  he  obtains  a  conveyance, 
and  pays  the  consideration,  without  notice 
of  the  nonpayment  of  the  original  purchase 
money.  In  that  case  the  widow  of  the  first 
vendee  would  be  entitled  to  dower;  the  in- 
cumbrance being  extinguished,  and  her 
legal  right  unaffected  by  any  want  of  notice 
of  it  on  the  part  of  the  subvendee. 
That,  in  the  case  before  us,  the  wife's 
right    of   dower    was   subject    to  the 

409  vendor's  lien,  there  can  be  no  room  *to 
doubt ;  and  the  decree   of  the   circuit 

court  in  her  behalf  is  founded  upon  that 
idea,  for  otherwise  it  would  have  been 
for  dower  in  the  land,  instead  of  the  sur- 
plus proceeds  of  the  sale.  The  questions 
therefore  which  we  have  to  decide  are,  first, 
whether  the  wife  was  entitled  to  a  share 
of  the  surplus  proceeds;  and  secondly, 
whether  the  purchaser  under  the  decree  in 
the  suit  brought  by  the  vendor,  and  the 
property  in  his  hands,  be  liable  therefor. 

The  effect  of  the  sale  at  the  vendor's  suit 
was  to  convert  the  subject  from  realty  into 
personalty.  This  is  as  precisely  true  in 
regard  to  the  surplus,  as  it  is   in  regard  to 


the  amount  applied  to  the  discharge  of  the 
vendor's  claim.  Still  the  wife  would  have 
been  entitled  in  equity  to  a  -due  proportion 
of  the  surplus,  if  her  right  to  dower  sub- 
ject to  the  incumbrance  had  been  consum- 
mated. But  this  was  far  from  being  the 
case.  Her  husband  was  living  at  the  time 
of  the  sale,  and  of  the  final  decree  by  which 
it  was  confirmed ;  and  the  proceedings  were, 
with  strict  propriety,  against  him  alone 
as  the  only  defendant  in  that  cause.  She 
had  then  no  title  whatever.  Her  right  to 
dower  subject  to  the  incumbrance  was 
merely  inchoate  and  contingent,  and  could 
never  be  established  but  by  her  survivor- 
ship of  her  husband.  The  property  sold 
was  his,  and  its  conversion  from  realty  into 
personalty  was  not  his  act,  but  by  operation 
of  the  paramount  incumbrance.  In  its  new 
form  it  was  still  his,  after  satisfying  the 
incumbrance;  but  its  character  being 
changed,  it  was  no  longer  subject  to  a 
future  dower  title  as  realty,  but  only  to  that 
provision  which  the  law  makes  for  a  widow 
out  of  the  personal  estate  of  her  husband, 
subsisting  at  his  death,  after  payment  of 
his  just  debts.  If  the  husband  had  been 
dead  and  she  surviving  at  the  time  of  the 
sale,  then  her  dower  right  subject  to  the 
incumbrance  would  have  been  ripened  into 
a  perfect  title,  and  her  interest  in  the  sur- 
plus could  not  have  been  divested  by 
410  the  discretion  *  which  the  court  had 
exercised,  of  selling  the  whole  land, 
instead  of  such  part  only  as  might  have 
been  sufficient  to  discharge  the  incum- 
brance. In  the  language  of  chancellor 
Kent,  in  Titus  v.  Neilson,  5  Johns.  Ch.  R. 
457.  *^If  the  right  of  dower  be  consum- 
mated by  the  husband's  death  before  the 
sale,  (for  it  is  clear  that  she  would  have 
had  no  claim  upon  the  proceeds  after  the 
satisfaction  of  the  first  mortgage,  if  the 
husband  had  been  living)  she  has  a  good 
right  in  equity  to  have  her  dower  satisfied 
out  of  the  surplus  proceeds,  which  represent 
the  equity  of  redemption." 

Thus  I  think  it  clear  that  the  wife  had 
no  interest  in  the  surplus  of  the  proceeds 
of  sale,  and  that  it  was  properly  applied, 
with  the  consent  of  the  husband,  to  the 
satisfaction  of  his  creditors.     It  is  supposed 

I  by  the  counsel  for   the    appellee    that    this 

I  doctrine  would  lead  to  abuse,  and  to  the  in- 
troduction of  a  new    mode  of    barring    the 

;  wife's  right  of  dower.  The  argument 
against  a  just  principle,  however,  founded 
upon  alleged  inconvenience  in  its  operation, 
is  always  suspicious ;  and  the  inconvenience 

;  will  generally  be  found  the  other  way.  If 
a  case  should  occur  of  a  combination,  elud- 
ing the  vigilance  of   the   court,    between  a 

I  vendor  or  mortgagee  and  the  husband,  to 
expose  the  whole  subject  unnecessarily  to 
sale,  in  order  to  defeat  the  contingent  dower 
right  of  the  wife,  it  will  then  be  time 
enough  to  decide,  upon  a  bill  with  proper 
averments,  what  is  to  be  the  effect  upon 
that  right  of  such  a  contrivance.  A  con- 
spiracy of  that  kind  is  rather  improbable, 
when  we  consider  the  facility  with  which 
husbands  usually  obtain  relinquishments  of 
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dower  rights  from  their  wiyes.  But  to  the 
present  case  nothing .  of  the  sort  is  pre- 
tended;, nor  is  any  complaint  made  of  the 
manner  in  which  the  judicial  power  of  the 
court  was  exercised ;  and  it  must  therefore 
be  taken,  if  that  were  material,  to  have 
been  properly  and  discreetly  exercised,  with 
a  due  regard  to  the  rights  and  interests 
of    all    concerned     in     the    subject. 

411  *In  fact,  the  bill  is  not   framed   with 
a  view  to  the  recovery   of  a  supposed 

interest  in  the  surplus  proceeds,  but  for  the 
recovery  of  dower  in  the  land  i  cself ,  upon 
the  utterly  erroneous  pretension  that  it  was 
paraiftount  to  the  vendor's  lien,  or,  if  not 
so,  that  the  appellee  had  still  a  right  to  re- 
deem upon  contributing  a  due  proportion  of 
the  incumbrance,  notwithstanding  its  fore- 
closure by  the  sale  and  conveyance  to  the 
purchaser  under  the  decree. 

On  the  other  hand,  upon  the  supposition 
of  an  inchoate  and  contingent  interest  of 
the  wife  in  the  surplus  proceeds,  requiring 
the  protection  of  the  court,  by  what  means 
was  such  protection  to  be  a#orded?  I  can 
conceive  of  none  other  than  a  sequestration 
of  the  surplus,  or  a  sufficient  portion 
thereof,  during  the  coverture,  to  await  the 
title  of  the  wife,  if  a  title  on  her  part 
should  ever  accrue.  The  coverture  might 
continue  for  half  a  century.  In  the  mean 
time  the  fund  would  be  locked  up,  to  the 
prejudice  of  the  husband's  interest,  and  of 
the  wife's  too,  as  connected  with  his.  And 
when  the  coverture  is  determined,  if  by  the 
death  of  the  wife,  the  precaution  will  have 
been  merely  mischievous,  and  if  by  the 
death  of  the  husband,  the  value  of  the 
wife's  interest,  to  be  ascertained  in  refer- 
ence to  that  period,  may  not  exceed  a  single 
dollar.  It  seems  to  me  an  anomalous  idea 
to  set  apart  and  withhold  from  the  husband 
a  portion  of  his  estate,  for  the  dower  of 
the  wife,  if  she  should  ever  become  entitled 
to  it.  Such'  an  equity  on  the  part  of  a  feme 
covert  would  require  her  to  be  heard  as  a 
party  in  every  suit  against  her  husband 
for  the  foreclosure  of  a  mortgage,  legal  or 
equitable.  No  one  supposes  that  this  would 
be  proper ;  and  the  reason  simply  is,  that 
she  has  nothing  to  be  protected  till  the 
death  of  her  husband. 

But  if  all  this  were    wrong,    how    is    the 

purchaser  under   the   decree  of  foreclosure, 

or  the  property  in  his  hands,  to  be  affected 

by    the    failure    of   the   court   to  do 

412  *its  duty  in  that  regard?    He  accepted 
the  invitation  of  the  court  to  become 

the  purchaser,  received  by  its  order  a  com- 
plete title,  and  paid  up  according  to  its 
directions  the  full  amount  of  the  considera- 
tion. What  more  concern  had  he  in  the 
matter?  Was  it  his  duty  to  resist  the  man- 
date of  the  court?  could  he  have  resisted  it? 
That  was  impossible.  He  was  bound  hand 
and  foot  by  the  authority  of  the  court,  and 
could  not  move  a  finger  in  opposition  to  its 
decree.  And  yet  we  are  now  called  upon  to 
subject  him  to  loss  because  of  his  obedience. 
Can  a  court  of  conscience  do  this?  Would 
it  not  be  gross  injustice,  nay  more,  would 
it  not  be  rank  oppression?    Bstablish  such 


a  doctrine,  and  there  will  never  agaio  be  a 
surplus  at  such  a  judicial  sale. 

It  surely  cannot  be  true  that  a  purchaser 
under  such  circumstance  is  responsible 
for  an  error  of  the  court  in  the  dispositios 
of  the  proceeds ;  or  that  he  is  bound  to  see 
to  the  proper  application  of  the  purchase 
money.  The  court  itself  made  what  it  held 
to  the  proper  application,  and  the  purchaser 
had  nothing  more  to  do  with  it.  There  are 
some  cases,  sufficiently  harsh,  in  which  a 
purchaser  has  been  compelled  to  see  to  the 
proper  application  of  purchase  money  bj 
the  hands  of  other  individuals ;  but  none,  I 
believe,  where  the  application  has  bees 
made  by  the  hands  of  the  court.  If  the 
court  has  jurisdiction  of  the  subject,  and 
the  proper  parties  are  before  it,  a  purchaser 
under  its  decree  is  not  affected  by  irregn- 
larities  or  errors  in  the  proceedings,  pro- 
vided the  sale  be  made  according  to  the 
decree.  Nor  is  he  bound  to  see  that  only  ao 
much  of  the  estate  is  sold  as  is  necessary 
for  the  purposes  of  the  trust ;  nor  to  see  to 
the  application  of  the  purchase  monej, 
when  the  court  takes  upon  itself  the  appli- 
cation. 2  Smith's  Ch.  Pract.  196;  Bennett 
V.  Hamill,  2  Sch.  &  L,ef,  566;  1  Sugden  oo 
Vendors,  9th  edi.  p.  58 ;  2  Id.  p.  34. 

But  let  us  suppose  that  the  appellee  bad 
a  valid  claim  against  the  purchaser 
413  uhder  the  decree,  and  the  *propertj 
in  his  hands;  it  is  at  best  an  equita- 
ble, not  a  legal  claim;  and  if  there  be 
others  against  whom  there  is  a  stronger 
equity,  they  ought  to  be  resorted  to  pri- 
marily, and  the  purchaser  and  the  property 
only  eventually.  Now  surely  the  creditors 
of  the  husband,  who  in  this  aspect  of  the 
case  have  improperly  obtained  the  very 
fund  in  question,  in  satisfaction  of  their 
claims,  ought  to  be  subjected  in  relief  of 
the  innocent  purchaser;  and  there  can  be 
no  propriety  in  making  him  primarily  re- 
sponsible for  what  has  been  appropriated 
by  them,  without  his  default,  to  their  ben- 
efit. If  therefore  the  appellee's  pretensions 
had  been  well  founded,  instead  of  being,  as 
I  conceive,  utterly  baseless,  those  creditors 
ought  to  have  been  brought  before  the 
court,  and  a  decree  rendered  against  them 
in  the  first  instance,  and  only  eventually 
against  the  purchaser  and  the  property  in 
his  hands,  or  in  the  hands  of  those  deriving 
title  from  him. 

It  is  proper  to  add,  that  I  think  the  decree 
also  erroneous  in  the  mode  and  measure  of 
relief  granted  to  the  appellee ;  and  on  that 
point  I  concur  entirely  in  the  opinion  of 
judge  Allen,  and  in  the  valuable  sugges- 
tions of  the  enlightened  judge  who  has 
favoured  us  with  remarks  and  illustrations 
upon  the  proper  mode  of  calculating  the 
present  value  of  life  annuities. 

Upon  the  whole  case,  my  opinion  ih  that 
the  decree  of  the  circuit  court  ought  to  be 
reversed,  and  the  plaintiff's  bill  dismissed 
with  costs. 

8TANARD,  J.,  said,  that  if  he  had  been 
of  opinion,  with  judge  Allen,  that  the 
widow  had  a  valid  claim   against  the  par- 


656 


2  ROB. 


WitSON  AND  OTHKRS  V.  DaVISSOK. 


414,  4r6,  416 


chasers,  he  should  have  concurred  in  the 
results  of  that  opinion,  both  in  respect  to 
the  right  of  election,  and  the  principle  on 
which  the  value  of  the  dower  interest  was 
to  be  ascertained.  But  he  was  of  opinion, 
with  judge  Baldwin,  that  the  claim  against 

the  purchasers  could  not  be  sustained. 
414      And   therefore    the    ^decree    of    this 

court  was,  that  the  decree  of  the  cir- 
cnit  court  should  be  reversed,  and  the  bill 
dismissed  with  costs. 


Note  by  reporter. —In  the  case  of  Hey  ward  v. 
Cntbbert  1  M'Cord  886.  the  widow  had  recovered  a 
lam  in  sross.  In  full  of  her  dower.    This  case  Is 
referred  to  by  Nott,  J.,  delivering  the  opinion  of  the 
conrt  in  Wright  v.  Jennings.    1  Bailey  280.  in  the 
following  terms:  "It   appeared  that   the  commis- 
sioners had  assessed  one  sixth  of  the  fee  simple 
ralae  of  the  estate,  which  assessment  was  sustained ; 
and  the  same  rule  has  generally  prevailed  since 
that  period,  and  I  believe  has  been  approved  by 
experience.    We  have  no  table  of  life  annuities  in 
this  state,  and  if  we  had,  the  commissioners  usually 
appointed  for  the  performance  of  this  duty  would 
he  very  incompetent  to  apply  it  to  the  various  cases 
that  mlffht  arise.    I  think,  therefore,  that  we  had 
better  adhere  to  the  rule  adopted  in  the  case  of 
mrs.  Heyward.  except  in  extreme  cases,  of  youth  on 
the  one  hand,  or  of  aare  and  Infirmity  on  the  other; 
In  which  something  more  or  less,  according  to  cir- 
cnmsunces,  maybe  allowed.'*   These  are  the  views 
of  the  court  of  appeals  of  South  Carolina.    On  the 
other  hand  the  supreme  court  of  Massachusetts,  as 
a  guide  in  estimating  the  probable  duration  of  the 
life  by  which  a  dower  interest  Is  limited,  adopted, 
npon  Its  publication,  the  table  made  by  professor 
Wigglesworth  of  Cambridge  university,  published 
In  the  Transactions  of  the  amerlcan  academy,  vol. 
2.  p.  188.    Estabrook  v.  Hapgood.  10  Mass.  Rep.  81&. 
That  table  may  be  seen  also  In  the  American  Jurist 
for  April  1884,  VOL  11,  p.  492,  as  well  as  In  2  Rob. 
Pract  381.    It  may  be  Inferred  from  the  opinions  in 
Wilson  &c.  V.  Davlsson,  that  In  estimating  the  prob- 
able iduratlon  of  life  in  Virginia,  this  table.  In  the 
absence  of  any  other  better  adapted  to  our  state, 
may  be  generally  used  as  a  guide:  liable  of  course 
to  be  departed  from,  where  the  particular  circum- 
stances of  any  case  shall  make  It  proper  to  do  so. 
After  fixing  upon  the  probable  duration  of  life,  it  is 
to  be  then  ascertained,  by  a  proper  mode  of  calcula- 
tion, what  any  given  sum.  payable  annually  for  the 
estimated  term.  Is   worth  at  present.    In    Rees's 
Cyclopedia,  vol.  2.  title  Annuities,  much  Information 
Is  furnished  on  the  subject.    The  following  is  ex- 
tracted from  that  article. 

"Annuities  may  be  considered  as  payable  yearly, 
halfyearly,  or  quarterly.    The  present  value  of  an 
annuity  Is  that  sum  which,  being  Improved  at  com- 
pound Interest,  will  be  sufllcient  to  pay  the  annuity. 
"The  present  value  of  an  annuity  certain,  payable 

yearly,  and  the  first  payment  of  which  Is  to 
415      be  made  at  the  end  of  a  year.  Is  'calculated 

In  the  following  manner.  Let  the  annuity 
be  supposed  to  be  £100:  the  present  value  of  the 
first  payment  of  It,  or  of  an  hundred  pounds  to  be 
received  a  year  hence.  Is  that  sum  In  hand,  which, 
being  put  out  to  Interest,  will  Increase  to  £100  in  a 
year.  In  like  manner  the  present  value  of  the 
second  payment,  or  of  £100  to  be  received  two  years 


hence,  Is  that  sum  In  hand,  which,  being  put  out  to 
Interest,  will  Increase  to  £100  In  two  years.  The 
like  Is  true  of  the  value  of  the  8d,  4th,  5th  Ac.  pay- 
ments:  and  the  sum  of  the  values  of  all  the  pay- 
ments is  the  value  of  the  annuity. 

"Let  the  Interest  be  supposed  to  be  4  per  cent* 
The  sum  which.  Improved  at  4  per  cent  Interest  for 
a  year,  will  produce  £100  at  the  end  of  the  year.  Is 
the  sum  which  bears  the  same  proportion  to  £100* 
that  £100  bears  to  £100  with  4  added  to  it  that  is.  to 
£104.  Say,  then,  as  £104  Is  to  £100.  so  is  £100  to  a 
fourth  proportional,  which  will  be  00,  ifi,  or  £00.  3s. 
the  value  of  the  first  payment 

"Again,  the  sum  which,  improved  at  4  per  cent, 
for  two  years,  will  produce  £100  at  the  end  of  two 
years,  is  the  sum  which,  being  now  put  out  to 
interest  will  produce  in  a  year  that  sum  which  in 
one  year  more  will  produce  £100;  that  is,  it  Is  the 
sum  that  will  produce  in  a  year  £96.  8s.:  for  it  has 
been  Just  shewn  that  £00.  Ss.  will  in  a  year  produce 
£100.  Say.  then,  as  104  Is  to  £100.  so  Is  £90.  3s..  or  90, 
15.  to  a  fourth  proportional,  which  will  be  02,  46,  or 
£92.  9s.  The  value  therefore  of  the  second  payment 
Is  £92.  9s. 

"By  proceeding  in  this  method,  it  will  be  found 
that  the  values  of  the  8d.  4th,  5th  &c.  payments  are 
£88.  89,  £85.  48,  £82.  19,  &c.  The  sum  of  10,  90,  or  100 
of  these  values.  Is  £811,  £1850,  £2460,  respectively,  or 
the  present  value  of  an  annuity  of  £100  payable  for 
10. 80.  or  100  years.  The  sum  of  an  infinite  number 
of  these  values  is  £8500,  of  the  value  of  a  perpetual 
annuity  of  £100  at  4  per  cent" 

In    the    communication    referred   to    in  Judge 
Allen's  opinion.  Judge  Smith   remarks    that   the 
results  produced  by  taking  Wlgglesworth's  table  as 
a  guide  In  respect  to  the  duration  of  life,  and  calcu- 
lating the  discount  by  simple  Interest  have  beeji  so 
glaringly  incorrect  that  the  table  has  been  often 
thrown  aside  under  an  idea  that  the  error  must  be 
in  that  whereas  the  error  (he  says)  is  in  the  mode 
of  calculation.    Judge  Smith  does  not  question  the 
correctness  of  the  table  as  a  guide  in  cases  gen- 
erally :  but  taking  the  expectation  of  life  as  correct, 
he  considers  the  true  rule  to  be  to  calculate  the 
discount  by  compound  interest    He  refers  to  Pike's 
Arithmetic,  8d  edition  enlarged,  p.  288,  where.it  is 
said.  "The  purchasing  annuities  by  simple  Interest 
Is  unjust  and  absurd,  which  may  be  easily  made  to 
appear  by  one  instance  only :  the  price  of  an  annul  ty 
of  £100  to  continue  80  years,  discounting  at 
416      six  per  cent,  will  *amount  to  nearly  £2000. 
the  interest   of  which   for  one  year  only, 
exceeds  the  annuity:  would  It   not  therefore    be 
highly  absurd  to  give  a  sum  which  would  yield  me 
nearly  £120  yearly  forever,  for  an  annuity  of  £100  to 
continue  only    30  years?"    He    refers  also  to  the 
amerlcan  edition  of  Nicholson's  British  Encyclope- 
dia, title  Annuities,  where  It  Is  said,  "The  present 
value  of  an  annuity  Is  that  sum  which,  Improved  at 
compound    Interest  will  be  sufllcient  to   pay  the 
annuity;"  and  then  proceeds  as  follows:  "This  Is 
the  correct  rule  according  to  Pike,  who,  to  facilitate 
calculations,  has  made  out  a  table  (p.  325).  shewing 
the  present   worth  of  an    annuity  of  £1  for  any 
number  of  years  from  1  to  40,  calculating  by  com- 
pound interest    I  have  found  it  very  accurate,  and 
will  send  you  herewith  an  extract  of  so  much  of  It 
as  gives  the  present  value  at  6  per  cent,  only  chang- 
ing the  £1  into  $1,  as  being  more  convenient    You 
will  find  It  marked  A.    I  may  also  remark  that  I 
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have  seen  In  Jessee*s  Aritlimetic  a  table  correspond - 
incr  precisely  with  this,  and  the  author  firlves  it  as 
the  true  rule. 

"I  have  endeavoured  to  test  the  correctness  of 
these  tables,  and  the  principle  upon  which  they  are 
constructed:  and  I  think  lean  arive  my  views  best 
by  supposiufiT  a  case,  and  sending  you  the  calcula- 
tions I  have  made,  for  your  inspection.  Let  us 
suppose  then  that  a  widow,  having  her  life  estate  in 
dower  land  worth  annually  160,  afrrees  with  the 
reversioner  that  they  will  sell  out  and  out,  and 
divide  the  money  by  the  correct  rule:  that  the  land 
sells  for  f  1000.  and  it  is  estimated  and  asrreed  that 
her  expectation  of  life  shall  be  put  down  at  ten 
years:  then,  by  a  fair  division  of  this  money,  the 
owner  of  the  life  estate  oucrht  to  have  what  would 
be  equivalent  to  $60  per  annum  for  10  years,  and  the 
reversioner  ouffht  to  have  what  would  be,  in  cash,  a 
Just  equivalent  for  flOOO  ten  years  hence.  I  have 
made  a  calculation  of  the  value  of  the  life  estate, 
or  rather  the  annuity  for  10  years,  discounting  by 
simple  interest;  and  it  appears  to  be  $458.08  3-10 
cents.  I  send  It  that  you  may  compare  It  with  the 
others.  It  is  marked  B."  [The  principle  of  calcu- 
latinfir  by  compound  interest  beiuff  that  approved 
by  the  Judcres  of  the  court  of  appeals,  it  is  thought 
unnecessary  to  publish  the  table  B.l 

"I  have  also  made  a  calculation,  taking  the  dis- 
count of  compound  interest,  which  I  contend  is  the 
true  rule;  and  by  this  the  life  estate  would  be  of 
the  present  value  of  $441.60.  You  will  find  this 
calculation  marked  C 

"If,  in  dividing  the  $1000,  the  owner  of  the  life 
estate  gets  $441.60,  there  will  be  left  for  the  rever- 
sioner $558.4a  Let  this  sum  be  improved  at  com- 
pound interest  for  10  years,  to  ascertain  whether 
the  reversioner  will  then  have  his  proper  sum  of 
$1000.  It  comes  out  precisely.  I  send  this  calcula- 
tion marked  D. 

417  '"Let  me  try  this  rule  by  another  test. 

Suppose  the  owner  of  the  life  estate  puts  out 
her  $441.60.  taking  bond  for  it,  and  stipulating  that 
tbe  borrower  shall  annually  pay  $60,  to  be  credited 
on  the  bond  :  let  us  calculate  when  the  bond  would 
be  discharged  by  such  payments.  It  will  be  seen  by 
the  calculation  I  send,  marked  E,  that  the  bond 
would  be  discharged  precisely  at  the  end  of  10  years, 
and  that  the  owner  of  the  life  estate  will  have  re- 
ceived her  $60  annually  for  the  10  years.  Does  it 
not  follow  that  $441.60  is  the  true  value  of  the  life 
estate  r 

"But  let  us  suppose  for  a  moment  that  the  expec- 
tation of  life  in  the  case  I  have  been  discussing 
were  put  down  at  SO  years.  Instead  of  10  years  ;  then 
it  would  be  seen  by  calculation,  if  made  according 
to  the  rule  of  simple  interest,  that  of  the  $1000,  the 
amount  of  the  sale,  there  would  be  nothing  to  give 
to  the  owner  of  the  reversion  as  his  share.  In  fact 
tbere  would  not  be  quite  enough  to  make  up  the 
share  of  the  owner  of  the  life  estate.  The  rule  of 
simple  interest  must  therefore.  I  humbly  conceive, 
be  abandoned.*' 


[A.] 

A  Table  shewing-  the  present  worth  of  an 
annuity  of  $1  for  any  number  of  years 
from  1  to  40,  at  6  per  cent.,  calculating  dis- 
count by  compound  interest. 


Years. 

Present  worth. 

Years. 

Present  worth. 

$ 

$ 

1 

0.94899 

21 

11.76407 

2 

1.8SS89 

28 

11041% 

8 

2.67901 

28 

iiaoift 

4 

8.46510 

24 

12.65(a& 

5 

4.21286 

25 

18.78» 

» 

0 

4.91782 

96 

18.O08I6 

7 

6.58288 

27 

1121068 

8 

&d0979 

28 

18.40616 

0 

6.80160 

29 

1150071 

10 

7.86006 

80 

1176181 

11 

7.88687 

81 

119290B 

12 

8.88884 

82 

14.0006 

18 

8.85268 

88 

14.2917 

14 

9.29406 

34 

14  806IS 

15 

9.71225 

85 

14.4969 

16 

iai0689 

86 

14.617a 

17 

10  47726 

87 

14.73811 

18 

10.82760 

38 

14.84048 

19 

11.15811 

89 

14.94270 

20 

11.46098 

40 

15l0»13 

418 


*[C.] 


Calculation  to  shew  present  valae  of 
an  annuity  of  $60  for  10  years,  by  disconnt- 
ing  at  compound  interest. 


1st  year. 

$56,604 

with  1  year's 

int. 

-M 

Sd 

58.40 

"   2  years* 

compound  Int 

-  0» 

8d 

50.977 

"    8       " 

-  a» 

4th 

*» 

47.525 

..    ^       » 

-  00 

5th 

41 

44.885 

"    5       •* 

-  00 

6th 

** 

42.997 

»'    6       •• 

-  00 

7th 

ti 

89.908 

..    7       .. 

-  60 

8th 

(t 

97.644 

..    g       .. 

-  60 

9th 

tt 

85.518 

"    9       " 

-  60 

10th 

tl 

88.508 

"  10       " 
present  value. 

-  60 

$441,601, 

By  Table  A.  an  annuity  of  $1  for  10  years  is  17.86001 


Multiplied  by  60  (the  annuity)  is  equal  to$441.6M60 
Variance  only  8-10  of  a  cent. 

[D.] 

Calculation  of  $558.40,  reversioner's  share, 
improved  at  compotind  interest  for  10 yean. 

Sum      $668.40 
ist  year,  add  1  year's  int  88.904 


8d  year,  add  year's  Int 

GO1.904 
95.514 

8d  year,  add  int 

627.418 
97.645 

4th  year,  add  int 

666.061 
80  908 

5th  year,  add  int 

704.066 
42.297 

6th  year,  add  int 

747.261 
44.885 

7th  year,  add  int 

701(108 
47.585 

8th  year,  add  int 

880.628 
6a877 

9th  year,  add  int 

800.000 
51400 

ith  year,  add  int 

041400 
61604 

$1000.004 
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419  •[E.] 

Calculation,  supposing  $441.60  put  to 
Interest,  bond  taken,  and  $60  paid  annu- 
ally and  credited. 


Amount  of  bond 
Add  1  year's  int. 

Deduct  1st  year's  credit 

Add  2d  year's  inL 

Deduct  2d  year's  credit 

Add  8d  year's  int. 

Deduct  8d  year's  credit 

Add  4tli  year's  int 

Deduct  4tb  year's  credit 

Add  6th  year's  int 

Deduct  5tli  year's  credit 

Add  6tli  year's  int. 

Deduct  6th  year's  credit 

Add  7th  year's  Int 

a 

Deduct  7th  year's  credit 
Add  8th  year's  int 
Deduct  8th  year's  credit 
Add  9th  year's  int 
Deduct  9th  year's  credit 
Add  10th  year's  int 

Deduct  10th  year's  credit 

Error  In  calculation,  1  0-10  cent 
only. 


$441.00 
26.496 


466.096 
60 

406.096 
24.486 

482.681 
60 

872.681 
22.864 

894.986 
60 

884.986 
2a096 

866.0B1 
60 

296081 
17.701 

818.788 
60 

262.782 
16.168 

287.896 
60 

207.896 
12.478 

220.868 
60 

160.368 
9.682 

169.990 
60 

109.990 
&509 

116.689 
60 

66.580 
8.896 

60 


Calculation  of  discount  by  compound  interest 
may  be  stated  in  the  rule  of  three,  thus  : 

Ist  year.    As  106  :  100  ::  60        :  66.604 
9d  year.    As  106  :  100  :  :  56.604  :  &Sw40 
8d  year.    As  106  :  100  :  :  5&40    :  60.877 


420 


*Young  V.  Warne  &c. 

October,  1843,  Richmond. 


(Absent  CabbIiL,*  P.) 

Oaardlan  and  Ward— Action  for  Necessflries— Witness.t 

—In  an  action  brought  by  keepers  of  a  boarding 

*He  was  prevented  by  indisposition  from  attend- 
ing at  this  term,  to  wit  from  the  I6th  of  October  to 
the  lOth  of  December. 

tSee  monoffraphic  noU  on  "Guardian  and  Ward" 
appended  to  Bamum  t.  Frost  17  Oratt  896.  The 
principal  case  is  cited  In  Oayle  v.  Hayes.  79  Va.  649. 


school  against  a  guardian,  for  board,  tuition,  and 
other  necessaries  furnished  to  the  ward,  the  ad~ 
ministrator  of  a  previous  guardian  is  a  competent 
witness  for  the  plaintiffs.  But  if  it  appear  that 
the  board,  tuition,  and  other  necessaries  were  fur- 
nished at  the  request  of  the  previous  guardian, 
and  no  express  promise  has  been  made  by  the 
second  guardian  to  pay  therefor,  the  action 
against  the  second  guardian  for  the  same  cannot' 
be  maintained. 

This  was  an  action  of  assumpsit,  brouf^ht 
in  the  circuit  court  of  Mecklenburg  by  Jo- 
seph Warne  and  George  L.  Baker.  They 
were  teachers  in  a  female  academy  at  Boyd- 
ton  in  Mecklenburg  county,  and  rendered 
services  as  teachers  to  Sliza  Redd,  an  or- 
phan, and  furnished  her  with  board,  books 
and  stationery.  Miss  Redd  was  sent  to 
them  by  her  mother  and  guardian  Blizabeth 
Redd,  and  was  at  the  academy  three  ses- 
sions, to  wit,  two  in  1826  and  one  in  1827, 
the  last  commencing  the  1st  monday  in 
January  and  ending  the  20th  of  June.  In 
March  1827,  Blizabeth  Redd  died.  Upon 
her  death,  Christopher  Haskins  qualified 
as  her  administrator,  and  thereafter  Samuel 
Young  became  guardian  of  Bliza.  This 
action  was  brought  against  Young,  by  the 
name  of  guardian  of  Eliza  Redd,  to  obtain 
compensation  for  the  services  rendered,  and 
the  board,  books  and  stationery  furnished, 
as  before  mentioned.  The  declaration,  be- 
sides counts  in  indebitatus  assumpsit  for 
those  services  and  supplies,  contained  the 
money  counts,  including  a  count  for  money 
had  and  received  by  the  defendant,  as 
guardian,  to  the  use  of  the  plaintiffs.  The 
plea   was  the  general  issue. 

421  *At    the   trial   (which  was  in  April 

1830,  before  judge  Saunders)  the 
plaintiffs  introduced  Christopher  Haskins, 
the  administrator  before  mentioned,  as  a 
witness.  He  was  objected  to  by  the  defend- 
ant, but  the  court  overruled  the  objection. 
Haskins  proved  the  facts  already  men- 
tioned, and  also  the  following,  to  wit:  that 
Elizabeth  Redd  received,  a  year  or  two  be- 
fore her  death,  213  dollars  for  her  ward's 
proportion  of  a  certain  estate;  that  he 
(Haskins),  as  administrator  of  Elizabeth 
Redd,  had  paid  the  defendant  as  guardian 
200  dollars  in  money,  and  delivered  him 
five  negroes;  and  that  the  ward,  after  this 
suit  was  brought,  and  while  yet  an  infant, 
had  married.  The  defendant  also  gave  in 
evidence  a  copy  of  the  will  of  miss  Redd's 
father,  whereby  he  directed  that  his  wife 
should  have  the  use  of  all  the  property  be- 
queathed by  him  to  his  said  daughter  (until 
she  attained  the  age  of  21  years  or  married) 
for  the  purpose  of  supporting  and  educating 
her.  And  thereupon  the  defendant,  by  his 
counsel,  moved  the  court  to  instruct  the 
jury,  that  in  the  absence  of  all  proof  of 
any  express  contract  between  him  and  the 
plain ti^s,  the  action  could  not  be  main- 
tained against  him ;  but  the  court  overruled 
the  motion.  The  defendant  excepted  to 
both  opinions  of  the  court,  as  well  the  opin- 
ion admitting  Haskins  as  a  witness,  as  that 
refusing  the  instruction. 
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Verdict  being  rendered  for  the  plaintiffs 
for  253  dollars  damages,  with  interest  from 
the  12th  of  June  1827  till  paid,  the  court 
gave  judgment  accordingly  for  the  said 
damages  and  interest,  and  the  costs  of 
suit. 

On  the  petition  of  the  defendant,  a  super- 
sedeas was  awarded. 

Taylor  for  plaintiff  in  errror.  Whether 
the  administrator  of  mrs.  Redd  was  a  com- 
petent witness  or  not,  the  judgment  of  the 
circuit  court  cannot  be  sustained.  For  the 
second  guardian  made  no  contract  what- 
ever  with  the  plaintiffs.     Mrs.  Redd 

422  the  mother  and   first   guardian  *con- 
tracted  with   them,   and   there  is  no 

principle  on  which  her  contract  can  be 
shifted  from  her  or  her  representative  to 
the  second  guardian.  Perhaps  the  guard- 
ian was  supposed. to  be  liable  on  the  ground 
that  the  board  and  tuition  may  be  consid- 
ered as  necessaries  for  the  waxd.  But  there 
are  at  least  two  sufficient  objections  to  any 
such  ground.  1.  A  contract  of  the  second 
guardian  to  pay  for  those  necessaries,  which 
were  the  subject  of  express  contract  by  the 
former  guardian,  cannot  be  implied.  And 
2.  where  necessaries  are  furnished  to  a 
ward  at  his  own  instance  and  request,  he  is 
the  proper  party  to  be  sued.  An  infant  is 
as  competent  to  contract  and  bind  himself 
for  necessaries,  as  an  adult ;  and  when  he 
does  so  contract,  the  suit  cannot  be  main- 
tained against  the  guardian,  under  the  idea 
of  an  implied  contract  by  him,  unless  it 
can  be  shewn  that  he  gave  authority  to  his 
ward  to  make  that  particular  contract,  or 
that  he  subsequently  ratified  and  adopted  it 
as  his  own.  Perhaps  the  guardian  was 
supposed  to  be  liable  on  the  ground  that  he 
had  received  200  dollars  and  five  slaves  be- 
longing to  the  ward.  But  this  would  be  in 
effect  to  take  from  the  guardian,  and  apply 
to  the  satisfaction  of  the  plaintiffs  below, 
a  considerable  part  of  the  principal  of  the 
ward's  estate,  though  the  guardian  is  not 
authorized  to  use  the  principal  for  his 
ward's  support.  Besides,  the  contract  in 
this  case,  made  by  the  first  guardian,  may 
have  been  an  improvident  one.  In  justice, 
the  estate  of  the  first  guardian  ought  to  be 
held  solely  responsible;  for  she  received 
the  whole  fund  appropriated  by  the  will 
to  the  maintenance  and  education  of  the 
ward. 

There  was  no  counsel  for  the  defendants 
in  error. 

8TANARD,  J.     The   evidence   on  which 
the    instruction  was  moved  utterly  fails  to 
shew  any  contract  of  the  defendant,  express 
or  implied,  prior  or  subsequent  to  the  rendi- 
tion of  the  services  and  the   furnish - 

423  ing   the   supplies    *to   the   ward»    on 
which  the   claim   of  the  plaintiffs  is 

founded.  On  the  contrary,  it  shews  that 
if  there  was  any  contract  for  those  services 
and  supplies,  it  was  made  by  the  former 
guardian,  and  that  the  services  and  sup- 
plies were  rendered  and  furnished  before 
the  defendant  became  guardian.  Unless 
the  law  devolved  the  responsibility  arising 


from  the  contract  of  a  prior,  on  a  subse- 
quent guardian,  the  action,  so  far  as  it 
counts  on  a  contract  express  or  implied  for 
those  services  and  supplies,  cannot  be  sup- 
ported. That  the  law  does  not  devolve  snch 
responsibility  on  the  successor  guardian, 
is,  I  think,  free  from  all  doubt.  The  ac- 
tion therefore,  upon  the  evidence  that  was 
offered,  could  not  be  sustained  on  any  of 
the  counts  of  the  declaration  alleging  an 
assumpsit  of  the  defendant  for  those  serv- 
ices and  supplies.  Had  there  been  proof 
that  the  fund  properly  applicable  to  the 
support  and  education  of  the  ward  durinir 
the  time  that  such  support  and  education 
were  supplied  by  the  plaintiffs,  had  been 
uncollected  by  the  former  guardian,  and 
had  come  to  the  hands  of  the  defendant, 
or  had  been  paid  over  by  the  administrator 
of  the  former  guardian  to  the  defendant,  it 
might  be  urged  that  the  plaintiffs  were 
entitled  to  recover  on  the  count  for  money 
had  and  received  by  the  defendant  to  their 
use.  Whether,  if  there  had  been  snch 
proof,  it  would  in  law  have  justified  a  re- 
covery on  that  count,  I  give  no  opinion, 
nor  have  I  formed  one.  There  was  no  snch 
proof,  and'  the  question  does  not  arise. 
On  the  case  made  by  the  evidence,  I  entirely 
concur  in  the  opinion  of  the  other  judges, 
that  the  court  below  erred  in  refusing  to 
give  the  instruction  moved  by  the  defend- 
ant, and  that  the  judgment  must  be  re- 
versed. 

The  judgment  of  the  court  of  appeals  was 
drawn  by  Baldwin,  J.,  in  the  following^ 
terms : 

The  court  is  of  opinion  that  Christopher 
Haskins  was  a  competent  witness  on 
the  trial  before  the  jury,  in  the 
424  ^proceedings  mentioned,  and  that 
the  circ*uit  court  properly  refused  to 
exclude  his  testimony.  But  the  court  is 
further  of  opinion,  that  it  appearing,  from 
the  bill  of  exceptions,  to  have  been  proved 
on  said  trial  that  the  board,  tuition,  and 
other  necessaries  furnished  by  the  defend- 
ants in  error  to  the  ward  Eliza  Redd,  were 
so  furnished,  not  at  the  request  of  the 
plaintiff  in  error,  her  last  guardian,  bnt 
at  the  request  of  Elizabeth  Redd,  her  former 
guardian,  and  that  there  was  no  evidence 
tending  to  prove  an  express  promise  on  the 
part  of  the  plaintiff  in  error  to  pay  the  de- 
fendants in  error  therefor,  the  said  circuit 
court  erred  in  refusing  to  instruct  the 
jury,  on  the  motion  of  the  plaintiff  in  error, 
that  the  action  against  him  by  the  defend- 
ants in  error  for  said  board,  tuition  and 
other  necessaries  could  not  be  maintained. 
The  judgment  is  therefore  reversed  with 
costs,  the  verdict  set  aside,  and  the  canae 
remanded  for  a  new  trial. 


Page  &C.  V.  Page. 

October.  184S.  Richmond. 

(Absent  Cabbix,  P.) 

Nttncttpstive    WUl-Lsrt 
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What  sickness  will  be  considered  the  last  sickness 
of  the  deceased,  and  what  will  be  considered  a 
commitment  to  writlnff  of  the  testimony  or  the 
substance  thereof,  within  the  meaning  of  the  stat- 
ute concerning  nancapatlv«  wills,  in  l  R.  C.  1819, 
p.  S77,  S  7,  8. 

SaaM— Impcflctaneiit  after  Protat— Constructton  of 
SUtate.— The  sUtate  in  1  R.  C  1819,  p.  »78.  S  18, 
which  allows  a  person  interested  to  appear  within 
seven  years  after  probat  of  a  will,  and  by  bill  in 
chancery  to  contest  the  vatlidity  of  the  will,  ap- 
plies only  to  written  and  not  to  nnncupatiye  wills. 

8— ic— S— le   Case  at  Bar.— When  a  nuncupative  will 

has  been   proved   before  a  court  of  competent 

Jurisdiction,  after  fourteen  days  from  the  death 

of  the    testator,  and  after  the  widow  has 

425  been  summoned  to  contest  the  *same.  as 
directed  by  the  act  in  1  R.  C.  1819,  p.  879.  f  18, 
the  sentence  of  the  court  admitting  the  same  to 
probat  is  binding  upon  her.  and  cannot  be  im- 
peached except  by  appeal  therefrom,  or  by  a  bill 
In  equity  founded  upon  her  havinf  been  pre- 
vented by  fraud  or  accident  from  making  her 
defence  in  the  court  of  probat. 

SasM -Invalidity  as  to  Realty— Caaa  at  Bar.— A  nuncu- 
pative will  is  of  no  effect  in  law  in  relation  to  the 

'  testator's  real  estate,  or  the  profits  to  accrue  there^ 
from.  But  where,  in  the  lifetime  of  the  testator, 
a  division  was  made  between  him  and  his  two 
brothers  of  their  father*s  real  estate,  which  was 
acted  upon  by  him  in  his  lifetime  by  takincr  pos- 
session of  the  part  allotted  to  him.  and  was  also 
confirmed  and  ratified  by  him  at  the  time  of 
makinff  his  nuncupative  will,  the  validity  of  such 
division  was  recoffnized  in  a  court  of  equity. 

^eoie— Ganstmctioa  of— Case  at  Bar— A  testator,  by  a 
nuncupative  will,  gave  to  his  wife  certain  slaves 
and  articles  of  personalty,  "exclusive  of  the  por- 
tions of  his  estate  she  would  be  entitled  to  as  his 
widow  under  the  law."  His  wife  bein?  pregnant, 
he  said  he  wished  his  estate  to  be  kept  together 
and  managed  by  his  brothen  for  the  benefit  of 
his  wife  and  child  duriuff  her  widowhood,  and  in 


tial  to  the  validity  of  a  nuncupative  will,  that  it 
should  appear,  that  the  deceased,  at  the  time  he 
Bpoke  the  alleged  testamentary  words,  had  a  pres- 
ent intention  to  make  his  will,  and  spoke  the  words 
with  such  intention,  and  should  distinctly  indicate 
that  Intention,  by  callincr  upon  persons  present  to 
take  notice  or  bear  testimony  that  such  is  his  will, 
or  by  sayinff  or  doing  somethincr  tantamount  in 
substance,  indicating  plainly  that  the  words  spoken 
were  designed  to  be  testamentary.  Winn  v.  Bob, 
S  Leiffh  140.  28  Am.  Dec.  268.  See  Phoebe  v.  Boff- 
ffess.  I  Oratt  129.  and  note. 

See  Va.  Code  1887,  f  2516 ;  W.  Va.  Code  1899.  ch.  77,  S 
A.  p.  708. 

Same— Sufficiency  of  Testamentary  Words.— Proof 
by  one  witness,  that,  on  a  certain  day,  In  the  time  of 
the  last  sickness  of  the  deceased,  and  at  his  habita- 
tion, he  said  it  was  his  wish  that  a  certain  person 
should  heir  all  his  property  :  and.  by  a  second  wit- 
ness, that  on  another  day,  during  the  same  sickness, 
&nd  at  the  same,  place,  he  heard  the  deceased  speak 
the  same  words,  and  was  told  by  him  to  Uik*  notice 
i^whiU  he  said,  is  not  sufllcient  to  establish  a  nuncu- 
pative wllUlf  the  value  of  the  personal  property  of 
tbe  deceased  exceed  thirty  dollars.  Weeden  v. 
BarUett,  6  Munf.  123. 

Sane-WlMre  Made-Habitation.— When  a  nuncu- 
pative 'Will  was  not  made  at  the  habitation  of  the 


the  event  of  her  marriage  he  wished  them  to 
manage  the  child's  part  of  the  estate.  If  the  child 
should  live,  and  then  die  under  age  without  law- 
ful issues,  he  wished  his  brothers  to  have  the 
Whole  of  his  estate  in  equal  portions,  except 
the  slaves  and  articles  specifically  given  to  his 
wife.  The  child  died  in  ten  days  after  his  birth, 
living  the  testator's  brothers,  who  were  the  next 
of  kin  of  the  testator  and  of  tt^e  child.  Hkld,  that 
by  the  true  constmction  of  the  will,  the  testator 
intended  that  his  wife  should  have  In  absolute 
ownership  the  slaves  and  other  personal  property 
specifically  bequeathed  to  her,  together  with 
her  legal  rights  in  his  estate  as  his  widow, 
and  nothing  more:  that  the  child  Inherited 
the  real  estate,  subject  to  the  widow's  right 
of  dower  therein,  and  was  entitled  under  the 
will  (after  payment  of  debU)  to  the  slaves  not 
specifically  bequeathed,  subject  to  the  widow's 
life  estate  in  one  third  thereof,  and  to  distribution 
with  the  widow.  In  conformity  to  law,  of  the 
other  personal  esute  not  specifically  bequeathed: 
and  that,  upon  the  death  of  the  child,  his  Interest 
in  the  real  estate  descended  to  his  paternal  uncles, 
and  his  Interest  in  the  slaves  and  other  personal 
property  passed  to  them  under  the  executory 
bequest  in  their  favour  contained  in  the  will. 

Mann  Page  died  seized  of  land  in  Han- 
over, and  after  his  death  a  tract  of  land  in 
King  William,  called  Marshalls,  was  pur- 
chased and  paid  for  out  of  money 
426  which  *came  to  the  hands  of  his  exec- 
utor. He  left  three  children,  Robert 
Page,  Charles  C.  Page  and  John  F.  Page, 
who  were  entitled  to  have  these  lands  di- 
vided between  them.  In  the  latter  part  of 
1828,  these  children  (all  of  whom  were  then 
above  21  years  of  age)  requested  three  gen- 
tlemen to  make  the  division,  suggesting 
that  the  Hanover  land  should  be  divided 
into  two  parts,  and  the  King  William  land 
make  the  third  part.     A  plat  of   the    Han- 

deceased,  nor  where  he  had  resided  for  ten  days 
next  preceding,  but  was  authenticated  as  the  law 
requires,  it  was  held  that  the  will  ought  to  be  estab- 
lished, notwithstanding  his  having  been  very 
unwell  when  he  left  home,  if,  afterwards,  he  was 
taken  more  dangerously  ill.  and  died  at  the  place 
where  the  will  was  made.  Marks  v.  Bryant,  4  Hen. 
&  M.  91.    See  also,  Nowlin  v.  Scott,  10  Gratt.  66. 

Same— Meaning  of  "HaUtaUon  *'— It  was  held  In 
Nowlin  V.  Scott,  10  Gratt.  64,  that  the  word  "habita- 
tion" in  the  act  of  1  Rev.  Code,  ch.  104,  $  7,  p.  S77,  in 
relation  to  nuncupative  wills,  means  "dwelling 
house." 

Same— **Last  Sickness.*'— The  principal  case  Is  cited 
in  Reese  v.  Hawthorn,  10  Gratt  668. 654. 

SaaM— Same.— A  nuncupative  will  to  be  valid  must 
be  made  In  the  last  sickness  of  the  testator,  when 
he  is  in  such  extremity  that  he  has  not  the  ability 
and  opportunity  to  make  a  written  will.  Reese  v. 
Hawthorn,  10  Gratt  648.  See  Marks  v.  Bryant  4 
Hen.  &  M.  91. 

Same— Omission  of  Part  of  VerlMl  Declaration— Ef- 
fect—Although  in  committing  a  nuncupative  will 
to  writing,  within  six  days  from  the  speaking  of 
the  testamentary  words,  a  distinct  and  independent 
part  thereof  may  be  omitted,  the  residue  of  the  will 
is  not  thereby  vitiated.  Marks  v.  Bryant  4  Hen.  A 
M.91. 
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over  land  being  laid  before  the  gentlemen, 
they  made  the  division,  and  directed  that 
one  part  of  the  Hanover  land,  with  the 
house  on  it,  should  receive  150  dollars  from 
the  child  who  should  draw  Marshalls,  and 
the  other  part  of  the  Hanover  land,  called 
Gilliams,  should  receive  from  Marshalls 
450  dollars.  The  parties  then  proceeding 
to  draw,  Robert  Page  drew  Gilliams, 
Charles  C.  Page  drew  the  other  part  of  the 
Hanover  land  having  the  house  on  it,  and 
John  f.  Page  drew  Marshalls.  With  this 
result  all  were  satisfied ;  and  in  the  begin- 
ning of  1829,  John  F.  Page  took  possession 
of  Marshalls,  and  from  that  time  made  in 
his  residence. 

John  F.  Page  was  taken  sick  from  home 
on  the  17th  of  February  1833,  when  he  was 
at  Mansfield  the  residence  of  Thomas  At- 
kinson in  the  county  of  Dinwtddie;  and 
he  died  on  the  4th  of  March  1833,  without 
having  returned  to  his  habitation.  In  the 
time  of  his  sickness,  to  wit,  on  the  24th  of 
February  1833,  he  made  a  verbal  disposition 
of  his  estate.  And  on  the  28th  of  that 
month,  the  substance  of  what  he  skid  was 
committed  to  writing,  as  follows : 

**  We  whose  names  are  hereunto  subscribed 
do  certify  that  John  F.  Page  of  the  county 
of  King  William,  who  is  now  extremely  ill 
at  the  house  of  Thomas  Atkinson  in  the 
county  of  Dinwiddle,  called  upon  us  on  the 
24th  day  of  February  1833,  and  said,  as 
he  was  too  sick  to  have  a  will  written  and 
executed  in  the  customary  way,  he  wished, 
in  the  event  of  his  death  from  the  present 
illness,  his  property  disposed  of  as 
427  follows.  *To  his  wife  Catharine  Page 
he  gave  his  negro  man  Jemmy, 
woman  Lucy,  and  a  washerwoman  to  be 
hired  by  his  brothers  for  the  exclusive  use  of 
his  wife,  until  one  could  be  purchased  by 
his  brothers  with  convenience  to  his  es- 
tate* which  when  purchased  he  also  gave 
to  his  said  wife.  He  said  also,  he  gave  to 
his  wife  his  carriage  and  horses,  and  all 
his  household  and  kitchen  furniture ;  which 
negroes,  carriage,  horses  and  furniture  he 
gave,  and  wished  his  wife  to  have,  exclu- 
sive of  the  portions  of  his  estate  she  would 
be  entitled  to  as  his  widow  under  the  law. 
The  said  John  F.  Page  at  the  same  time 
mentioned  that  his  wife  was  pregnant;  and 
that  he  wished  his  estate  to  be  kept  to- 
gether and  managed  by  his  brothers,  for 
the  benefit  of  his  wife  and  child,  during 
his  wife^s  widowhood,  and  in  the  event  of 
his  wife's  marriage,  they  his  said  brothers 
to  manage  his  child's  part  of  the  estate. 
The  said  John  F.  Page  said  at  the  same 
time,  that  he  confirmed  and  ratified  the 
division  of  his  father's  estate,  both  real 
and  personal,  among  his  brothers  and  him- 
self, as  it  was  made  by  the  surveyor  and 
gentlemen  commissioners  who  divided  it  at 
their  request.  The  said  John  F.  Page  also 
said,  that  if  the  child  his  wife  was  now 
pregnant  with  should  live,  and  then  die 
under  age  without  lawful  issue,  he  wished 
his  brothers  Robert  and  Charles  Page  to 
have  the  whole  of  his  estate  both  real  and 
personal,  in  equal  portions,  except  the  serv- 


ants, carriage  and  horses,  and  fumitnre, 
specifically  given-  to  his  wife  as  before 
mentioned.  And  then  the  said  John  F. 
Page  said  to  one  of  the  nndersigned,  he 
wished  him  to  commit  to  writing  what  be 
had  said  concerning  the  disposition  of  the 
estate,  and  the  same  to  be  taken  and  pub- 
lished, in  the  event  of  bis  death,  as  his 
nuncupative  will.  Witness  our  hands,  at 
Mansfield,  this  28th  day   of  February  1833. 

Thomas  Atkinson, 
N.  T.  Page." 

428  *On  the  22d  of  April  1833,  this  writ- 
ing was  produced   in    the    court  of 

King  William  county,  and  ordered  to  be 
filed ;  and  the  widow  of  the  decedent  wu 
directed  to  be  summoned  to  the  next  court, 
to  contest  the  will.  The  summons  which 
issued  was  returned  with  an  endorsement 
signed  by  the  widow,  stating  that  she 
acknowledged  service  of  the  summons,  and 
did  not  intend  to  contest  the  will.  On  the 
22d  of  July  1833,  ''the  foregoing  depositions 
of  Thomas  Atkinson  and  N.  T.  Page,  pnr- 
porting  th^  nuncupative  will"  of  the  said 
John  F.  Page,  were  established  by  the 
court  as  his  will,  and  ordered  to  be  re- 
corded. And  administration  with  the  will 
annexed  was  thereupon  granted  to  Charles 
C.  Page. 

The  posthumous  child  having  died  within 
ten  days  after  its  birth,  a  bill  was  filed  bj 
the  widow  in  March  1835,  in  the  circuit 
court  of  King  William,  insisting  that  the 
noncupative  will  was  not  legally  admitted 
to  record,  because  the  witnesses  Atkinson 
and  Page  did  not  testify  orally  in  court  to 
the  supposed  testamentary  words,  or  their 
import,  nor  were  their  depositions  taken, 
either  in  or  out  of  court,  to  establish  the 
same,  but  they  merely  proved,  as  the  non- 
cupative will,  th£  paper  filed  in  court  as 
aforesaid. 

In  May  1835,  on  the  motion  of  Charles  C 
Page  as  next  of  kin  of  the  decedent,  a  snm- 
mons  was  again  awarded  against  the  widow 
by  the  county  court,  to  contest,  if  she 
pleased,  the  proof  of  the  nuncupative  will. 
This  summons  being  returned  at  the  June 
term,  and  appearing  to  have  been  executed 
upon  her,  Thomas  Atkinson  and  N.  T. 
Page  were  then  sworn  in  court,  and  de- 
posed, that  upon  the  24th  of  February  1833, 
at  Mansfield,  at  the  house  of  Thomas  At- 
kinson in  the  county  of  Dinwiddle,  John 
F.  Page  did  call  upon  the  said  deponents, 
and  say  in  substance  as  follows:  ''As  be 
was  too  sick"  ^c.  (stating,  in  the  precise 
terms  of  the  writing  first  admitted  to  pro- 
bat,  every  thing  therein  contained;  except 
only,    that   instead  of  concluding  in 

429  the  terms  of  *the  writing,  "And  then 
the  said  John  F.  Page  said   to  one  of 

the  undersigned,  he  wished  him  to  commit 
to  writing"  &c.  these  depositions  concluded 
with  the  statement,  '*And  then  the  said 
John  F.  Page  said  to  th«  said  Thomas 
Atkinson,"  &c.)  It  also  appeared  to  the 
court,  by  the  oath  of  the  said  Thomas  At- 
kinson and  N.  T.  Page  and  of  John  C 
Pollard,  that  the  above  testimony  of  At- 
kinson and   N.  T.  Page,    or  the  substance 
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thereof,    was  committed  to  writing  within 
six  days   after  the  aaid  words  were  spoken 
by   the  aaid   John  F.    Page,  to  wit,  on  the 
28th   day  of  February   in  the  year  1832,  at 
Mansfield  in  the  county  of  Dinwiddie  afore- 
said, which   writing   is   in   the   words  and 
figures    following,    to    wit:      '*We    whose 
names  are  hereunto  subscribed"  &c.  (recit- 
ing it).    The  court,  having  heard  the  testi- 
mony of  the  said  witnesses  and  of  sundry 
others,    was    of    opinion     that     the     said 
words  deposed  to  as   aforesaid,    and  com- 
mitted to  writing  an  aforesaid,    were  used 
by  the    said   John    F.    Page    deceased   in 
bis    last  ^sickness;   that    at    the    time    of 
speaking    said    words,    he    was  of    sound 
and   disposing  mind,    and   of   capacity    to 
make  a  will;  that  he  was  suddenly  taken 
sick  from  home,  at  Mansfield,  at  the  house 
of  Thomas  Atkinson   in  the  county  of  Din- 
widdie, and  died   there   without    returning 
to  his  own  habitation  in  the  county  of -King 
William,  never   having    left    Mansfield  be- 
tween the  time  he  was  taken  sick    and    his 
death ;  that   during   his  last  illness,  in  ex- 
tremity, and  in  contemplation  of  immediate 
death,  he  spoke  the  said  words,  and  called 
on  Thomas   Atkinson   and   N.  T.  Page    to 
take  notice  that  such   words   were  his  will ; 
and  that  after  speaking  the   said  words,  he 
desired   Thomas    Atkinson    to    commit    to 
writing   what  he  had   said   concerning  the 
disposition  of  his  estate,   to   be   published, 
in  the  event   of  his  death,  as  his  nuncupa- 
tive will.     Whereupon  it  was  ordered    that 
the  said  nuncupative   words   be  established 
as  the  true  last  will   of   the   said  John  F. 
Page,  and  that  the  same  be  recorded. 
430         *By  the  original  bill  in  the  suit  in 
the  circuit  court,  the  first  sentence  of 
the  court  of    probat  was  impeached  by    the 
widow,  upon  the  ground  that  she  had  been 
prevented  from  making  her  defence  in  that 
court  by  fraud.     And  now,  by  an  amended 
bill,    she  impeached    the   second   sentence, 
upon  the  ground  of  her  having   been    pre- 
vented from  making  her  defence   by   acci- 
dent.    And  the  said  bills  alleged,    that   at 
the  time  of  speaking   the   supposed    testa- 
mentary words,    the   decedent    was   not  of 
sound   and  disposing    mind   and    memory; 
that  he  was  not   then  (in   contemplation  of 
law)  in    his    last    sickness;    and    that    the 
formalities  of  the  law  were  not  observed  in 
reducing    the  will  to  writing,  and  in  prov- 
ing the  same.     It  was  insisted  by  the  orig- 
inal bill,  that  real  estate  could  not  pass  by 
a  nuncupative    will,    and   that  the  ratifica- 
tion by  the  nuncupative  will  of  the  division 
therein  mentioned  was  invalid.     The  orig- 
inal and  amended  bills  also  submitted  to  the 
court  the  interpretation  of  the  said  will,  in 
case  the  same  should  be  established. 

The  next  of  kin  of  the  decedent  and  of 
liis  child  being  Robert  Page  and  Charles 
C.  Page,  they  were  made  defendants,  the 
former  in  his  own  right  and  as  adminis- 
trator de  bonis  non  of  Mann  Page,  and  the 
4atter  in  his  own  right  and  as  administra- 
tor with  the  will  annexed  of  John  F.  Page. 
They  put  in  elaborate  answers,  denying  the 
allegations  whereby  the  will  was  impeached ; 


insisting  that  the  division  of  their  father's 
real  estate,  having  been  fairly  made,  acted 
upon  by  the  said  John  F.  Page  in  bis  life- 
time, and  sanctioned  by  him  in  his  last 
moments,  ought  not  to  be  disturbed;  and 
submitting  their  views  as  to  the  proper  in- 
terpretation of  the  will. 

Depositions  were  taken  in  the  cause,  from 
which  it  appeared,  that  the  decedent  had 
an  attack  of  pleurisy,  and  the  symptoms, 
on  the  23d  of  February,  were  those  usually 
seen  in  a  severe  attack  of  that  disease ;  but 
about  8  or  9  o'clock  the  next  morning, 
his  fever  had  abated,  and  the  symptoms 
of    the     disease    become     mitigated. 

431  *Charles  Page  went  that  morning 
(being  Sunday)  to  church  in  Peters- 
burg, which  was  about  5  miles  from  Mans- 
field. While  attending  church,  he  was  sent 
for  in  consequence  of  a  change  in  the  di- 
sease for  the  worse,  and  reached  Mansfield 
between  12  and  1  o'clock.  The  will  was 
made  about  1  o'clock,  and  the  decedent  was 
then  perfectly  in  his  senses.  The  physi- 
cians who  had  been  sent  for  at  the  same 
time  that  Charles  Page  was  sent  for,  did  not 
reach  Mansfield  until  between  4  and  5, 
and  he  wsis  then  much  worse.  He  remarked 
to  the  physicians,  that  his  friends  had  be- 
come very  much  alarmed  and  thought  he 
would  die,  but  he  did  not  think  he  would. 
One  of  the  physicians,  however,  deposed 
that  he  was  then  incapable  of  dictating  a 
will,  and  the  other  said  he  thought  it  doubt- 
ful whether  he  would  survive  the  night  or 
not.  But  the  next  morning  (monday  the 
25th)  the  symptoms  had  improved,  and 
he  was  perfectly  in  his  senses;  and  he  was 
in  his  senses  at  intervals  every  day  between 
the  24th  and  the  day  of  his  death,  being 
usually  belter  in  the  morning  and  worse 
in  the  afternoon,  when  his  fever  rose. 

Pending  the  suit,  Robert  Page  and 
Charles  C.  Page  both  died.  As  to  the 
former,  the  suit  was  allowed  to  abate;  it 
was  revived  against  the  executor,  widow 
and  child  of  the  latter. 

The  cause  having  been  removed  by  con- 
sent to  the  circuit  court  of  Hanover,  came 
on  first  to  be  heard  on  the  bills,  answers, 
exhibits,  and  examination  of  witnesses, 
and  certain  accounts  were  then  directed. 
Upon  the  coming  in  of  the  commissioner's 
report,  the  case  was  again  heard,  and  a 
decree  made  the  12th  of  October  1838, 
whereby  the  noncupative  will  was  estab- 
lished, and  the  division  therein  mentioned 
confirmed.  And  the  court  adjudged  and 
declared,  that  according  to  the  true  con- 
struction of  the  will,  the  plaintiff  was  not 
only  entitled  to  the  specific  legacy  therein 
bequeathed  to  her,  (all  of  which  it  was 
admitted    she    had    received,    except 

432  *the  washerwoman  directed  to  be  pur- 
chased for  her)  but  that  the  child    of 

the  testator  being  dead,  she  was  entitled  to 
the  whole  profits  of  the  estate,  real  and 
personal,  so  along  as  she  remained  the 
widow  of  the  testator,  and  from  and  alter 
her  marriage,  to  her  legal  rights  in  the 
estate  as  if  he  had  died  intestate,  to  which 
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end   the  estate  was  by  the  will  to   be   kept 
together. 

On  the  petition  of  the  representatives  of 
Charles  C.  Page,  an  appeal  was  allowed. 

Daniel  for  appellants.  The  object  of  the 
testator  was  to  leave  the  widow  to  her 
legal  rights,  with  the  addition  of  certain 
specific  legacies  mentioned  in  the  begin- 
ning of  the  will.  The  clause  directing  the 
estate  to  be  kept  together  and  managed  for 
the  benefit  of  the  wife  and  child  during  her 
widowhood,  if  construed  to  give  an  estate 
during  widowhood  to  the  wife,  would  be 
inconsistent  with  the  executory  limitation 
to  the  testator's  brothers  in  the  event  of 
the  child's  death  under  age  without  lawful 
issue. 

The  court  has  allowed  the  widow,  during 
her  widowhood,  the  whole  estate,  real  as 
well  as  personal.  Bven  if  that  had  been 
the  intention  of  the  testator,  it  could  not 
be  effected  by  a  nuncupative  will ;  for  such 
a  will  can  create  no  interest  in  lands,  much 
less  an  estate  of  freehold  therein,  which 
would  be  imported  by  a  gift  of  the  profits 
during  widowhood.     1  Tho.  Co.  Lit.  200. 

L#yons  for  appellee.  There  was  no  valid 
will.  A  nuncupative  will  made  in  the 
commencement  of  a  disease,  of  which  the 
testator  ultimately  dies,  but  dies  after  a 
considerable  time  has  elapsed,  and  after 
rallying  from  time  to  time,  so  as  to  be  per- 
fectly capable  from  time  to  time  of  making 
a  regular  will  in  writing,  is  not  made  in  the 
last  sickness  contemplated  by  the  statute. 
To  render  a  nuncupative  will  valid  on  the 
ground  of  its  being  made  in  the  testatpr'a 
last  sickness,  it  must  be  made  in  the  sick- 
ness of  which  he  dies,  and  there  must 
433  'afterwards  be  no  such  recovery  (total 
or  partial)  as  may  leave  him  capable 
in  mind  and  body  of  executing  a  will  in 
writing.  The  statute  contemplates  cases  of 
necessity,  of  inability  to  make  any  other 
than  a  nuncupative  will,  and  ought  not  to 
be  extended  beyond  cases  of  that  character. 
Prince  ,v.  Hazleton,  20  Johns.  502.  The 
cases  of  Weeden  v.  Bartlett&c,  6  Munf.  123, 
and  Winn  v.  Bob  &  others,  3  Leigh  140, 
though  not  precisely  in  point,  may  be  re- 
ferred to  as  confirmatory  of  the  same  prin- 
ciple. The  testamentary  words  must  also 
be  uttered  by  the  decedent  in  the  prospect 
and  contemplation  of  approaching  death. 
The  cases  establish  that  the  proximity  of 
death,  in  point  of  fact,  at  the  time  of  the 
testamentary  words  spoken  is  not  sufficient, 
unless  the  testator  was  aware  of  and  be- 
lieved such  proximity.  And  here  the  evi- 
dence does  not  shew  such  consciousness  and 
expectation  on  the  part  of  the  testator,  but 
the  contrary.  Then  as  to  the  two  sentences 
of  the  court  of  probat.  The  first  of  these 
was  plainly  invalid.  And  the  second  was 
after  six  months  from  the  time  of  speaking 
the  testamentary  words.  Then  the  enquiry 
arises,  whether  the  testimony,  or  the  sub- 
stance thereof,  was  committed  to  writing 
within  six  days  after  making  the  will. 
1  R.  C.  1819,  p.  377,  {  8.  The  words  spoken 
were    so    committed    to  writing;    but  they 


are  only  a  part  of  the  testimony  required 
by  the  statute  to  be  put  in  writing.  The 
testator  must  be  of  sound  mind.  He  most 
call,  on  some  person  present  to  take  notice 
that  such  is  his  will.  And  the  words  must 
be  spoken  in  tne  time  of  the  last  sickness, 
and  in  contemplation  of  death.  These 
matters  are  indispensable  to  be  proved,  and 
the  statute  requires  that  the  proof  of  them, 
the  testimony  respecting  them,  should  be 
reduced  to  writing,  as  well  as  the  testa- 
mentary dispositions.  But  all  this  part  of 
the  testimony  is  omitted  in  the  writing. 

II.  A    nuncupative  will,    it  is  admitted, 
cannot  control  the  profits  of  ceal  estate, 

434  any  more  than  it  can  pass    the  *laiid 
itself.     But  so  far  as   the   will  could 

pass  the  estate  of  the  testator,  the  decree 
adopted  the  true  construction.  What  it 
there  in  this  will  to  countenance  the  idea, 
that  in  the  event  of  the  child's  death  under 
age  and  without  issue,  the  widow  is  to  be 
stripped  of  all  provision  except  the  specific 
bequests?  Yet  that  is  the  inevitable  result 
of  the  argument  which  denies  that  the  wife 
took  an  estate  during  widowhood  in  all  the 
property  which  the  will  was  competent  to 
pass.  For  the  limitation  to  the  brothers, 
according  to  the  terms  of  the  will,  mast 
operate  (in  the  contemplated  contingency) 
upon  all  the  testator's  estate  except  the 
specific  legacies  to  the  widow;  no  more 
saving  her  share  as  distributee,  than  her 
supposed  estate  during  widowhood.  Such 
cannot  be  the  meaning  of  the  testator,  be- 
cause he  has  declared  his  intention  to  be 
not  to  give  the  widow  less,  but  to  give  her 
more,  than  the  law  would  allow  in  case  of 
intestacy. 

III.  If  the  agreement  between  the  three 
brothers  for  partition  of  the  lands  was  not 
an  agreement  executed  at  the  date  of  the 
nuncupative  will,  but  merely  execntoijt 
then  the  will  could  have  no  influence  on  it, 
since  a  nuncupative  will  cannot  affect  the 
title  to  lands ;  and  the  widow  is  entitled  to 
her  distributive  share  of  the  decedent's 
money  invested  in  the  tract  called  Mar- 
shalls.  [Stanard,  J.  A  nuncupative  will 
may  operate  to  convert  money  into  land, 
because  it  may  dispose  of  money.]  How- 
ever that  may  be,  it  cannot  have  the  effect 
of  substituting  a  dower  interest  of  the 
widow  in  place  of  an  absolute  property  in 
her  distributable  share. 

Daniel  in  reply.  According  to  the  inter- 
pretation of  the  statute  by  this  court,  the 
will  was  made  in  the  last  sickness  of  the 
testator,  and  in  contemplation  of  death. 
Marks  and  wife  v.  Bryant,  4  Hen.  A  Mnol 
91.  And  it  is  plain  that  the  meaning  of 
the  legislature  was  merely  to  require  the 
testamentary  words  to  be  reduced  to  writ- 
ing within   the  six  days;  not  to  re- 

435  quire   that  the    *testimony  as  to  the 
decedent's  sanity,  his  intelligent  and 

voluntary  action,  and  the  other  particulan 
proper  to  be  proved  in  court,  should  also 
be  put  in  writing.  What  would  be  the 
use  of  such  a  requirement?  And  if  there 
be  any  use,  why  was  not  a  similar  reqnire- 
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meat  made   in   the  case  of  written  testa- 
ments? 

But  it  is  too  late  for  the  widow  to  contest 
the  validity  of  the  wilL  She  renounced 
all  purpose  to  contest  the  probat,  failed  to 
appear  though  duly  summoned,  and  the  pro- 
t>at  was  in  truth  at  the  joint  instance  of 
herself  and  the  other  parties.  She  also  ac- 
cepted and  enjoyed  the  legacies  given  her 
by  the  will,  and  never  thought  of  a  contest 
about  the  will  until  after  the  death  of  the 
child.  This  combination  of  circumstances 
would  preclude  her  from  a  contest  now,  even 
if  the  will  had  been  proved  in  common 
form  merely.  But  the  will  was  proved  in 
the  form  in  which,  under  the  statutes  of 
Virsrinia  from  1748  to  the  present  time, 
nuncupative  wills  have  always  been  proved. 
5  Hen.  Stat,  at  large  p.  457,  {  11;  1  R.  C. 
1819,  p.  379,  {  18.  That  proof  is  very  differ- 
ent from  what  is  allowed  in  the  case  of 
written  wills.  The  statute  respecting  pro- 
bat  of  written  wills  authorizes  the  court  to 
take  the  proof  immediately,  requiring  no 
citation  of  the  next  of  kin :  the  statute  re- 
specting nuncupative  wills  does  provide  for 
a  citation  of  the  parties  interested,  and 
invalidates  the  probat  unless  that  provision 
be  complied  with.  There  is  no  reason  for 
applying  to  the  latter  the  statute  in  1  R.  C. 
1819,  p.  378,  {  13,  allowing  bills  in  chancery 
to  contest  the  validit)*  of  wills.  And  this 
statute  should  therefore  be  restricted  to 
cases  in  which  the  probat  may  be  in  law, 
and  has  been  in  fact,  ex  parte  and  without 
notice;  cases,  namely,  of  wills  in  writing. 
In  England,  when  a  testament  of  personals 
is  proved  in  solemn  form  after  citation  of 
the  next  of  kin  and  distributees,  they  are 
in  general  precluded  by  such  probat — **  for- 
ever barred."    1  Wms.  on  Ex'orsl94.     And 

the  probat  here  of  a  noncupative 
436      *will,    being   what  is  considered   in 

England  a  probat  in  solemn  form,  a 
bill  in  chancery  ought  not  to  be  allowed 
after  such  probat,  unless  upon  some  ground 
of  fraud  or  accident  alleged  and  proved  by 
the  complainant.  Nor  is  it  at  all  material 
as  to  the  first  probat,  whether  it  was 
strictly  formal  and  regular;  it  is  binding 
nevertheless,  being  the  definitive  sentence 
of  a  court  of  competent  jurisdiction,  never 
reversed  or  appealed  from. 

II.  He  contended  that  the  true  construc- 
tion of  the  will  was  such  as  he  insisted  upon 
in  opening.  And  III.  as  to  the  tract  called 
Marshalls,  he  said,  if  the  division  could  now 
be  impeached,  no  division  among  heirs, 
not  carried  out  in  the  most  formal  manner 
by  deeds  of  partition,  could  ever  be  valid 
and  obligatoryt  Besides,  he  remarked,  if 
the  division  could  be  treated  as  a  nullity, 
the  testator's  estate  must  be  responsible 
for  the  rents  and  profits  of  the  land  during 
all  the  time  he  held  it. 

BALDWIN,  J.,  delivered  the  following  as 
the  opinion  of  the  court: 

The  court  is  of  opinion  that  the  act  of  as- 
sembly authorizing  wills  admitted  to  probat 
to  be  contested  by  a  bill  in  chancery  at  any 
time   within   seven   3'ears    thereafter,    ap- 


plies only  to  written*  and  not  to  nuncupa- 
tive wills;  and  that  the  nuncupative  will 
in  question  having  been  admitted  to  probat 
by  a  court  of  competent  jurisdiction,  after 
the  appellee  had  been  regularly  summoned 
by  its  process  to  appear  and  contest  the 
same,  if  she  thought  proper  so  to  do,  the 
sentence  of  the  court  of  probat  was  binding 
upon  her,  and  could  not  be  impeached, 
except  by  appeal  therefrom,  or  by  a  bill  in 
equity  founded  upon  her  having  been  pre- 
vented by  fraud  or  accident  from  making 
her  defence  in  the  court  of  probat.  And 
the  court  is  further  of  opinion,  not  only 
that  the  appellee  was  not  prevented  by 
fraud  or  accident  from  contesting  the 

437  said    will  in    the    court    of    *probat, 
but  moreover  that   it  clearly  appears 

from  the  evidence  in  this  cause,  that  the 
same  was  made  by  the  testator  in  his  last 
sickness,  when  he  was  of  sound  disposing 
mind  and  memory,  and  with  the  solemni- 
ties required  by  law.  The  court  is  conse- 
quently of  opinion  that  there  is  no  error  in 
the  decree  of  the  circuit  court,  so  far  as  the 
same  sustains  the  validity  of  the  said  nun- 
cupative will,  and  the  sufificiency  of  the 
probat  thereof,  whether  regard  be  had  to 
the  first  or  the  last  sentence  of  the  court  of 
probat:  and  is  also  of  opinion  that  there  is 
no  error  therein  in  recognizing  the  validity 
of  the  division  made  between  the  testator 
and  his  two  brothers  of  their  father's  real 
estate,  and  the  allotment  to  the  testator  of 
the  place  called  Marshalls,  and  his  account- 
ability for  his  due  share  of  the  balance  of 
the  purchase  money  thereof.  But  the  court 
is  of  opinion  that  the  said  nuncupative 
will  was  of  no  effect  in  law  in  relation  to 
the  testator's  real  estate,  or  the  profits  to 
accrue  therefrom ;  and  that,  by  its  true  con- 
struction, the  testator  intended  that  his 
wife  should  have  in  absolute  ownership  the 
slaves  and  other  personal  property  specifi- 
cally bequeathed  to  her,  together  with  her 
legal  rights  in  his  estate  as  his  widow,  and 
nothing  more.  And  the  court  is  further 
of  opinion  that  the  testator's  posthumous 
child  inherited  his  real  estate,  subject  io 
the  widow's  right  of  dower  therein,  and 
was  entitled  under  the  will  (after  payment 
of  debts)  to  the  slaves  not  specifically  be- 
queathed, subject  to  the  widow's  life  estate 
in  one  third  thereof,  and  to  distribution 
with  the  widow,  in  conformity  to  law,  of 
the  other  personal  estate  not  specifically 
bequeathed:  and  that  upon  the  death  of 
said  child,  his  interest  in  the  real  estate 
descended  to  his  paternal  uncles,  Robert 
and  Charles  C.  Page,  and  his  interest  in 
the  slaves  and  other  personal  property 
passed  to  the  said  Robert  and  Charles  C. 
Page,  under  the  executory  bequest  in  their 
favour  contained  in  said  will.  The  court 
is     therefore     of    opinion    that    the 

438  *said  decree  of  the  circuit  court  is  er- 
roneous, so  far  as  the  same  is  incom- 
patible with  the  rights  of  the  parties  as 
above  expressed,  and  so  far  as  the  same 
gives  costs  to  the  appellee,  instead  of  the 
appellants:  and  in  these  respects  it  is  con- 
sidered by  the  court  that   the  said   decree 
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be  reversed  and  annulled,  and  that  the  ap- 
pellants recover  against  the  appellee  their 
costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  here.  And  the 
cause  is  remanded  to  the  said  circuit  court, 
for  assignment  to  the  appellee  of  her  dower 
in  the  real  estate,  including  Marshalls, 
after  setting  aside  the  order  of  abatement 
as  to  the  defendant  Robert  Page,  and  reviv- 
ing the  suit  against  the  representatives  of 
his  real  estate ;  and  for  further  proceedings 
in  conformity  with  the  views  above  de- 
clared, after  a  revival  of  the  suit  against 
the  executor  or  administrator  of  the  said 
Robert  Page.         

Weaver  v.  Vowles. 

October*  1843,  Richmond. 

(Absent  Cabell,  P..  and  Stanabd.  J.) 

Csie  Di«ca5»e«l. 7-Th e  case  of  Seddon  and  others  v. 
Tutop,  6  T.  R.  fl07,  cited,  and  the  principle  thereof 
discussed. 

Ponner  Recovery— Pies  of*— Case  at  Bar. —in  assump- 
sit for  work  and  labour  done,  care  and  diligence 
bestowed,  and  materials  provided,  the  defendant, 
besides  the  general  issue,  pleaded  a  former  action 
for  not  performlncr  the  same  promises,  In  which 
the  plaintiff  recovered  damages  for  the  non-per- 
formance of  tbe  same:  the  plaintiff  replied  that 
the  promises  were  not  the  same  identical  promises 
in  respect  whereof  the  Judgment  was  recovered, 
and  tendered  an  issue,  which  was  Joined.  At  the 
trial,  the  plaintiff  having  ^iven  evidence  on  the 
general  issue,  the  defendant,  to  sustain  his  plea 
of  former  recovery,  gave  in  evidence  the 

439  record  of  the  former  suit,  the  declaration  •In 
which  contained  two  counts,  one  for  work 
and  labour,  care  and  diligence,  and  materials,  as 
well  as  for  goods  sold,  money  lent,  money  paid, 
and  money  received;  and  the  other  upon  an  ac- 
count stated.  The  defendant  also  gave  in  evi- 
dence the  account  filed  in  that  case,  which 
contained  credits  and  charges  up  to  the  24th  of 
October  1885.  "leaving  out  the  building  of  a  large 
barn,  and  work  done  on  a  new  mill  "  The  verdict 
and  Judgment  in  that  case  being  for  1680  58  cents, 
the  plaintiff  examined  a  witness,  who  proved  that 
an  account  was  settled  with  the  defendant  in 
October  1885,  on  which  a  balance  of  1680  58  cents 
was  struck;  that  the  account  filed  in  the  former 
cause  was  a  copy  of  the  account  so  settled;  and 
that  the  settlement  did  not  Include  the  plaintiff's 
demand  for  work  done  on  the  barn  or  the  new 
mill,  charged  in  the  account  in  the  second  case, 
but  that  this  demand  remained  for  future  adjust- 
ment It  was  farther  proved,  that  on  the  trial  in 
the  former  cause,  the  account  not  being  then 
filed  which  was  afterwards  filed  in  the  second 
suit,  all  evidence  In  regard  to  that  account  was 
excluded,  and  the  plaintiff  rested  his  case  on  the 
count  upon  an  account  stated,  and  relied  upon  the 
settlement  before  mentioned,  shewing  the  said 
balance  of  $630  53  cents,  and  recovered  upon  that 
ground  only.  Thereupon  the  defendant  moved 
the  court  to  exclude  from  the  jury  all  the  evi- 
dence  offered  by  the  plaintiff  in  support  of  the 
items  charged  in  the  account  filed  in  the  second 

•See  monographic  note  on  "Judgments"  appended 
to  Smith  V.  Charlton.  7  Oratt  425. 


case,  on  the  ground  that  he  was  precluded  from 
recovering  the  same  in  this  action  by  the  recovery 
in  the  former  suit,  and  that  the  demand  of  Uie 
plaintiff  for  the  said  sum  of  I6S0  58  cents  recov- 
ered in  the  former  suit,  and  for  the  items  charred 
in  the  account  filed  in  this  case,  was  one  entire 
demand,  and  could  not  be  made  the  subject  of 
two  separate  suits,  and  therefore  the  plaintiff  was 
precluded  by  the  recovery  In  the  former  suit  from 
recovering  in  this  suit  But  the  court  overruled 
the  motion,  and  a  verdict  was  rendered  for  tbe 
sum  found  by  the  jury  to  be  due  upon  the  accoant 
filed  in  the  second  case.  On  a  supersedeas  to  tbe 
judgment  given  on  this  verdict  the  same  was 
affirmed. 

On  the  9th  of  May  1837,  Vowles  sued  out 
a  writ  of  capias  ad  respondendum  against 
Weaver,  in  the  circuit  superior  court  of 
Fauquier,  in  an  action  of  trespass  on  tbe 
case.  The  declaration,  which  was  filed  the 
3d  of  July  1837,  set  forth  that  Weaver,  oo 
&c,  was  indebted  to  the  plaintiff  in  the  sum 
of  2500  dollars,  for  work   and   labour,  care 

and  diligence,   and  divers  materials 
440      and  necessary  ^things   in   and  about 

the  said  work,    by   the   said  plaintiff 
to  and  for  the  use  of  the  said  defendant,  at 
his  special  instance  and  request,  before  that 
time    done   and    performed,    bestowed  and 
provided,  and  being  so  indebted,  in  consid- 
eration thereof  promised  &c.    The  defend- 
ant   pleaded   non   assumpsit  and  setoff,  on 
which    issues  were  made  up.     He  also  filed 
a  special  plea  in  writing,  setting  forth,  that 
theretofore,  to  wit,  on  the  9th  of  May  1837, 
the  plaintiff  impleaded  the  defendant  in  tbe 
circuit  superior  court  of  Fauquier,  in  a  pies 
of  trespass  on  the  case   on  promises,  to  tbe 
damage  of  the  plaintiff  5000  dollars,  for  not 
performing  the  same  identical  promises  and 
undertakings  in  the  declaration  mentioned, 
and  such  proceedings  were   thereupon  bad, 
that  afterwards,  on  the  same   day  and  year 
aforesaid,  the   plaintiff,    by    the  considera- 
tion and  judgment  of  the  said  circuit  court, 
recovered  in  that  plea  against  tbe  defendant 
630  dollars  53  cents,  with  interest   from  tbe 
24th  of  October   1835  till  paid,  for  bis  dam- 
ages which  he  had  sustained  on  occasion  of 
the  not  performing  the  same  identical  prom- 
ises and  undertakings   in    the  said  declara- 
tion   mentioned,    and    17   dollars   80  cents 
costs,  whereof  the  said  defendant  was  con- 
victed, as  by   the   record    thereof   still  re- 
maining in    the   said    circuit   court   would 
appear,  which  said  judgment  yet  remained 
in  full  force,  nowise   reversed,  satisfied,  or 
made    void;  and    this   the   defendant  was 
ready  to  verify  by  the  said  record.     To  this 
plea  the  plaintiff  replied,  that   the   several 
promises  and  undertakings  in  the  declara- 
tion mentioned  were  not,    nor    was  any  or 
either  of  them,  any  of  or   any   one  of  tbe 
same  identical  promises  and  undertakings, 
for  and  in  respect  whereof  the  said  supposed 
judgment  in  the  said   plea   mentioned  was 
recovered,  as  the  defendant  had  in  his  said 
plea  alleged;  and  this  tbe   plaintiff  prayed 
might    be    enquired   of    by     the    country. 
The   defendant  took  issue  on  the  replica- 
tion. 
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441  *A  trial   being  thereupon    had,  the   transcript  given  in  evidence  by  the  defend- 
jury  found  for  the  plain tifP  the  issues   am,   stated   that   the   said    defendant    also 

joined,  and  assessed  his  damages  to  914  gave  in  evidence  *4he  account  filed  in  that 
dollars  91  cents  with  interest  from  the  1st  case  by  the  plaintiff,  in  these  words:  1830, 
of  April  1836  till  paid.  The  defendant  March  23."  &c.  This  account  consisted, 
moved  the  court  to  set  aside  the  verdict  first,  of  various  items  for  goodd  furnished 
and  grant  him  a  new  trial;  but  the  court  and  cash  paid  by  Weaver  (the  defendant) 
overruled  the  motion,  and  rendered  judg-  to  Vowles  (the  plaintiff),  commencing  the 
ment  for  the  plaintiff  for  the  damages  and  23d  of  March  1830  and  terminating  the  23d 
interest  found  by  the  jury,  and  the  costs  of  of  October  1835,  amounting  in  the  aggregate 
the  suit.  to   914   dollars   60  cents ;  and  secondly,  of 

By  a  bill  of  exceptions  filed  by  the  de-  various  credits  to  Vowles,  commencing  the 
fendant  and  made  part  of  the  record,  it  ap-  23(*  of  March  1830  and  terminating  the  24th 
peared  that  the  following  proceedings  took  of  October  1835,  amounting  in  the  aggregate 
place  at  the  trial.  to    1545   dollars   13  cents,  and  so  exceeding 

The  plaintiff  exhibited  the  accounts  filed  the  amount  of  Weaver's  charges  against 
by  him  in  the  cause,  and  gave  evidence  to  Vowles  by  630  dollars  53  cents,  (the  sum  for 
prove  the  items^therein  stated.  One  of  which  the  verdict  and  iudgment  in  the  first 
these  accounts,  marked  A,  contained  vari-  action  were  rendered).  These  credits  to 
ons  items  for  work  done  and  materials  fur-  Vowles,  except  the  last  item,  were  chiefly 
nished  by  the  plaintiff  in  erecting  a  barn  for  goods  furnished  by  him  to  Weaver, 
for  the  defendant.  The  only  date  specified  The  last  item  was  as  follows:  *4835,  Octo. 
in  the  account  was  that  prefixed  to  the  first  24.      By  additional   credits   for    mill- 

item,  namely,  October  1,  1832.  The  other  443  wright  work  *and  other  charges  up 
account,  marked  B,  was  for  work  done  and  '  to  this  date,  leaving  out  the  building 

materials  furnished  by  the  plaintiff  in  of  the  large  barn,  and  work  done  on  a  new 
erecting  a  new  mill  for  the  defendant ;  and  mill,  not  completed,  which  were  not  taken 
in  this  account  also,  the  only  date  specified  into  this  account,  $1345.  75." 
was  that  prefixed  to  the  first  item,  namely,  |  The  plaintiff  examined  a  witness,  who 
October  24,  1835.  The  aggregate  of  the  proved  that  he,  during  the  period  of  that 
charges  contained  in  these  two  accounts  account,  acted  as  the  agent  of  the  defend- 
exceeded  the  amount  of  damages  found  by  ant,  and  kept  his  books.  That  he  entered 
the  jury.  on  the  defendant's  book  an  account  between 

The  defendant,  to  sustain  his  plea  of  him  and  the  plaintiff,  which  contained  va- 
former  recovery,  gave  in  evidence  a  tran-  rious  items  of  debit  and  credit.  That,  in 
script  of  the  record  (including  the  writ  of  the  month  of  October  1835,  the  plaintiff 
capias  ad  respondendum)  in  a  former  suit  came  to  the  house  of  the  defendant  to  have 
between  the  parties  to  this  action.  The  a  settlement  of  their  accounts.  That  the 
writ  was  sued  out  on  the  31st  of  Decem-  aforesaid  account  entered  on  defendant's 
ber  1836.  The  declaration  contained  two  book  was  produced,  and  admitted  to  be  cor- 
connts;  the  first  of  which  charged,  that  on  rect.  That  the  plaintiff  then  exhibited  a 
&c.  Weaver  the  defendant  was  indebted  to  statement  of  other  charges  against  the  de- 
Vowles  the  plaintiff  in  the  sum  of  5000  dol-  .  fendant,  for  work  done  in  repairing  the 
lars,  **aswell  for  work  and  labour,  care  and  merchant  mill  and  saw  mill  of  the  defend- 
diligence,  and  divers  materials  and  neces- .  ant,  and  building  a  horse  mill,  and  contain- 
sary  things  in  and  about  the  said  work,  by  ing  an  item  for  the  board  of  defendant's 
the  said  plaintiff  to  and  for  the  use  of  the  nephew,  and  possibly  other  items.  That 
said  defendant,  at  his  special  instance   these  bills  were  examined  by  the  defendant, 

442  and  request,  ^before  that   time  done,    and  the  sum  of  1345  dollars  75   cents    being 
performed,    bestowed  and  provided."  •  admitted  to  be  due   on    account   thereof,    a 

as  for  divers  goods  &c.  sold  and  delivered,  |  credit  for  that  sum  was  entered  on  the 
and  divers  sums  of  money  lent  &c.  paid  &c.  i  book,  the  debits  were  taken  from  the  credits, 
and  had  and  received  &c.  and  being  so  in-  \  and  a  balance  of  630  dollars  53  cents  struck, 
debted,  the  said  defendant  in  consideration  '  either  on  the  book  or  on  a  separate  piece 
thereof  promised  &c.  The  second  was  a  i  of  paper,  as  the  balance  due  to  the  plaintiff 
count  in  the  common  form  upon  an  account  by  the  defendant  upon  the  settlement  then 
stated.  The  cause  was  tried  upon  the  plea  made.  That  the  said  settlement  did  not 
of  non  assumpsit,  and  the  jury  found  that  include  the  plaintiff's  demand  for  work 
the  defendant  did  assume  upon  himself  in  done  on  the  barn,  or  the  new  mill,  charged 
manner  and  form  as  the  plaintiff  agains*:  in  the  accounts  filed  in  this  case.  That 
him  had  complained,  and  they  assessed  the  the  account  filed  in  the  former  cause,  and 
plaintiff's  damages,  *^by  occasion  of  the  before  referred  to,  is  a  true  copy,  taken 
nonperformance  of  those  assumptions,"  to  from  the  defendant's  books,  of  the  account 
630  dollars  &c.  with  interest  &c.  (as  stated  then  settled.  That  it  was  agreed  by  the 
in  the  special  plea).  parties,  that  the  said  sum   of  630  dollars  53 

The  transcript  so  given  in  evidence  by  cents  was  due  by  the  defendant  to  the  plain- 
the  defendant,  though  certified  by  the  clerk  tiff  upon  the  settlement  aforesaid.  And 
of  the  circuit  court  as  a  complete  copy  of  that  the  plaintiff's  demand  for  work  on  the 
the  record,  did  not  contain  any  account  barn  and  new  mill  remained  for  future  ad- 
shewing  the  items  of  the  plaintiff's  demand  justment  between  the  parties, 

in  that  suit.  The  bill  of  exceptions,  how-  444  *The  plaintiff  further  proved,  that 
ever,  after   setting  forth   in  haec  verba  the  when  the  former  cause  was  called  for 
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tri^l,  he  offered  to  file  the  accounts  now 
sued  on,  and  to  embrace  both  demands  in 
that  suit;,  but  the  defendant's  counsel  ob- 
jected to  their  being  then  filed  unless  the 
plaintiff  would  continue  the  case,  which  he 
refused  to  do,  and  all  evidence  in  regard  to 
those  accounts  was  consequently  excluded. 
That  on  the  trial  in  the  former  case,  in 
consequence  of  those  accounts  being  thus 
excluded,  no  evidence  was  given  upon  the 
count  for  work  and  labour,  but  the  plain- 
tiff rested  his  case  on  the  count  upon  an 
account  stated,  and  relied  upon  the  settle- 
ment before  mentioned,  shewing  the  said 
balance  of  630  dollars  53  cents,  and  recov- 
ered upon  that  ground  onlj. 

And  thereupon  the  defendant  by  his  coun- 
sel moved  the  court  to  exclude  from  the  jury 
all  the  evidence  offered  by  the  plaintiff  in 
support  of  the  items  charged  in  the  accounts 
filed  in  this  case,  on  the  ground  that  he 
was  precluded  from  recovering  the  same  in 
this  action,  by  the  recovery  in  the  former 
suit;  and  that  the  demand  of  the  plaintiff 
for  the  said  sum  of  630  dollars  53  cents,  re- 
covered in  the  former  suit,  and  for  the 
items  charged  in  the  accounts  filed  in  this 
case,  was  one  entire  demand,  and  could  not 
be  made  the  subject  of  two  separate  suits, 
and  therefore  the  plaintiff  is  precluded  by 
the  recovery  in  the  former  suit  from  recov- 
ering in  this  suit.  But  the  court  overruled 
the  said  motion,  being  of  opinion  that  the 
demand  for  the  said  sum  of  630  dollars  53 
cents  was  so  far  separate  and  distinct  as  to 
form  the  ground  of  a  separate  action.  To 
which  decision  of  the  court  the  defendant 
excepted. 

On  the  petition  of  the  defendant,  a  super- 
sedeas was  awarded  to  the  judgment. 

Stanard,  for  plaintiff  in  error.  The  prin- 
ciple by  which  the  court  must  be  regulated 
where     a     prior    recovery    for    the    same 

cause  of  action  is  pleaded,  is  this: 
445      *  Where  the  declaration   in  the  second 

suit  is  framed  in  such  a  manner  as 
that  the  causes  of  action  may  be  the  same 
with  those  in  the  first,  it  is  incumbent  on 
the  plaintiff  to  shew  that  they  are  not  the 
same.  Lord  Bagot  v.  Williams,  3  Barn.  & 
Cress.  235 ;  10  Eng.  C.  L.  R.  62.  The  dec- 
laration in  the  first  suit  between  these  par- 
ties assigns  the  cause  of  action  in  the  very 
same  words  as  the  declaration  in  the  sec- 
ond ;  and  the  damages  claimed  in  the  first 
suit  were  sufficient  to  cover  the  amount  of 
both  recoveries.  Prima  facie  therefore, 
according  to  the  authority  already  cited, 
the  cause  of  action  in  the  second  suit  was 
embraced  by  the  first.  How  does  the  plain- 
tiff meet  the  onus  probandi  thus  cast  upon 
him  by  the  law?  He  adduces  parol  evi- 
dence to  shew  that  the  first  recover3'  was 
had,  not  upon  the  count  for  work  and 
labour,  but  solely  upon  the  count  alleging 
an  account  stated.  Such  evidence  directly 
contradicts  the  record  of  the  first  recovery, 
in  which  a  general  verdict  is  found  for  the 
nonperformance  of  the  assumptions  charged 
in  the  declaration.  The  evidence  is  there- 
fore  inadmissible.     The    party  may,    it  is 


true,  offer  parol  evidence  to  shew  that  the 
work  and  labour  for  which  the  first  recovery 
was  had  was  not  the  same  with,  or  did  not 
include,  the  work  and  labour  for  which  the 
recovery  is  sought  in  the  second  action ;  for 
such  evidence  does  not  contradict  the  rec- 
ord :  but  it  is  .  not  competent  to  shew  by 
parol,  either  that  no  evidence  was  sabmitted 
to  the  jury  in  the  first  suit  in  reference  to 
the  claim  for  work  and  labour,  or  that  the 
jury  did  not  pass  upon  that  evidence.  Field 
V.  Gibbs  Ac,  1  Peters'  C.  C.  R.  155;  Reed 
V.  Jackson,  1  East  355;  Hess's  ex'or  t. 
Heebie,  6  Serg.  &  Rawle  57.  In  the  case 
of  Seddon  v.  Tutop,  6  T.  R.  607,  (which 
will  probably  be  relied  upon  by  the  other 
side)  it  is  to  be  inferred  from  the  whole  re- 
port, though  it  is  not  expressly  stated,  that 
the  first  verdict  was  found,  in  terms,  npoa 
only  one  of  the  counts  in  the  declara- 

446  tion, — the  count,    namely,  upon  *tbe 
promissory  note.     This   inference  it 

confirmed  by  the  remarks  of  Bayley,  J.,  in 
Bagot  V.  Williams,  10  Eng.  C.  Lr.  R.  64. 
Moreover,  the  first  verdict  in  Seddon  v. 
Tutop  was  not  found  on  issue  joined  be- 
tween the  parties:  it  was  merely  an  as- 
sessment of  damages  on  a  writ  of  enqniiy, 
the  defendant  being  in  default.  On  botiii 
grounds,  the  case  is  distinguishable  ffom 
the  present. 

II.  But  if  the  parol  evidence  here  can 
properly  be  admitted,  it  does  not  prove  that 
any  cause  of  action  in  the  second  suit  had 
not  been  legally  passed  upon  in  the  first 
For,  where  evidence  offered  to  prove  one  of 
several  demands  is  excluded  by  the  conit, 
and  the  plaintiff  suffers  a  verdict  to  pass 
on  the  whole  case,  the  judgment  on  such 
verdict  is  a  bar  to  subsequent  actions  for 
that  demand.  Smith  v.  Whiting,  11  fiiass. 
R.  445.  The  distinction  is  between  those 
cases  in  which  the  demand  is  never  sub- 
mitted to  a  jury,  but  is  abandoned  at  or 
before  the  trial,  by  striking  out  the  count, 
or  discontinuing  the  action  upon  the  record 
as  to  such  demand,  so  that  no  evidence  is 
offered  in  relation  to  it;  and  those  cases  in 
which  the  claim  is  not  abandoned  at  or  be- 
fore the  trial,  but  the  issue  joined  there- 
upon, together  with  the  other  issues  in  tlie 
cause,  is  submitted  to  a  jury,  and  a  general 
verdict  is  suffered  to  pass  on  the  whole 
case.  If  a  claim  is  submitted  to  a  jury, 
and  they  disallow  it,  or  allow  less  than  the 
plaintiff  is  entitled  to  recover,  or  overlook 
part  of  his  demands,  a  verdict  and  judg- 
ment thereon  will  furnish  a  conclusive  bar 
to  a  second  action  for  the  same  cause. 
Brockway'  v.  Kenney,  2  Johns.  R.  210; 
Irwin  V.  Knox,  10  Johns.  R.  365;  Platncr 
V.  Best,  11  Johns.  R.  530;  He8s*s  ex'or  t. 
Heebie,  before  cited,  1  Wms.  Saund.  207, 
note  2.  In  like  manner,  where  a  submis- 
sion to  arbitration  embraces  a  particular 
demand  as  to  which  no  evidence  is  offered 
before  the  arbitrator,  that  demand  is  never- 
theless barred  by  an  award  in  general  terms 
on  the  matters  submitted.  Smith  v.  John- 
son, 15  East    213;  Dunn   v.    Mnrnj, 

447  9  Bam.  *&  Cress.  780;  17  Eng.  C.  L. 
R.  498;  Wheeler   v.    Van  Honten,  VX 
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Johns.  R.  311.  The  evidence  here  does  not 
shew  that  on  the  trial  in  the  first  action  no 
attempt  was  made  to  adduce  proof  in  sup- 
port of  the  first  count.  Further,  the  evi- 
dence to  support  a  declaration  upon  a  stated 
account  (supxx>sin£^  the  subject  to  be  work 
and  labour  done  and  materials  furnished) 
would  equally  support  a  declaration  for 
work  and  labour  done  and  materials  fur- 
nished. The  acknowledgment  by  the  de- 
fendant, of  the  justness  of  an  account 
containing  such  items,  would  certainly 
prove  that  the  work  was  executed  for  him, 
aad  the  materials  furnished  to  him,  by  the 
plaintiff. 

III.  Where  the  plaintiff's  claim  is  entire 
and  indivisible,  he  cannot  be  allowed  to 
bring  suit  and  recover  upon  a  part,  and 
afterwards  recover  in  a  separate  action  for 
the  residue.  Jackson  v.  Colver,  1  Wend. 
4S7;  Guernsey  v.  Carver,  8  Wend.  492; 
Smith  V.  Jones,  15  Johns.  R.  229;  Farring- 
ton  &c.  V.  Payne,  15  Johns.  R.  432;  Seddon 
V.  Tutop,  6  T.  R.  607,  and  remarks  of  lord 
Kenyon  in  that  case;  Lord  Bagot  v.  Wil- 
liams. 10  Cng.  C.  Lt,  R.  62;  Markham  v. 
Middleton,  2  Str.  1259.  But  a  claim  upon 
an  account  for  goods  sold  and  delivered,  all  | 
due,  is  indivisible.  Guernsey  v.  Carver  | 
and  Markham  v.  Middleton,  ubi  supra. 
The  same  principle  must  equally  apply  to 
a  general  account  for  work  and  labour  done. 
In  both  cases,  a  judgment  for  part  of  the 
amount  is  a  bar  to  any  action  for  the  re- 
mainder. Upon  an  analogous  principle, 
where  a  plaintiff  brings  separate  actions  for 
demands  which  might  have  been  embraced 
in  a  single  suit,  such  actions  will  be  con- 
solidated at  his  costs.  Cecil  v.  Brigges,  2 
T.  R.  639;  Hutson  v.  Lowry  Ac,  2  Va.  Cas. 
42;  Willard  v.  Sperry,  16  Johns.  R.  121. 
The  whole  demand  of  the  plaintiff  here, 
embraced  in  his  two  actions,  was  due  at  the 
time  the  first  action  was  brought. 

448  *Morson  for  defendant  in  error. 
The  pleadings  and  issue  in  this  case 
cannot  be  distinguished  from  the  pleadings 
and  issue  in  Seddon  v.  Tutop.  The  repli- 
cation here  is  the  proper  one,  according  to 
the  authority  of  3  Chitty's  PI.  (7th  ameri- 
can  edi.)  p.  1158. 

The  principle  on  which  a  second  action 
is  barred  by  the  judgment  in  a  former,  is 
expressed  in  the  maxim  nemo  vexari  debet 
bis  pro  eadem  causa.  1  Starkie's  Kvid. 
(american  edi.  of  1837)  p.  214.  To  make 
the  plea  of  judgment  recovered  a  defence, 
the  same  fact  must  have  been  in  issue.  The 
test  of  identity  is,  whether  the  same  evi- 
dence will  support  both  actions.  Id.  p. 
221,  2.  Apply  that  test  to  the  present  case: 
Would  the  same  evidence  support  the  issues 
joined  in  the  two  actions?  Under  our  stat- 
ute, 1  Rev.  Code,  ch.  128;  {  86,  p.  510, 
the  bill  of  particulars  is  the  true  and  only 
exponent,  in  the  action  of  indebitatus  as- 
sumpsit, of  the  matters  in  issue  between 
the  parties.  The  plaintiff  cannot  put  in 
issue,  under  a  general  count  in  that  action, 
any  matter  of  demand  not  set  out  plainly 
in  his  biU  of  particulars.    The  reason   is. 


that  such  a  count  gives  the  defendant  no 
information  whatever  as  to  the  precise 
nature  of  the  matters  demanded.  Here  the 
bill  of  particulars  filed  in  the  first  action 
is  wholly  different  from  that  filed  in  the 
second ;  and  the  second  bill  is  for  matters 
which,  on  the  face  of  the  first,  were  ex- 
pressly stated  to  be  excluded.  Admitting 
for  the  present  that  we  cannot  go  out  of  the 
record  to  ascertain  whether  the  matters 
claimed  in  the  two  suits  were  or  were  not 
the  same,  how  is  it  shewn  that  the  bill  of 
particulars  in  the  first  action  was  no  part 
of  the  record?  No  case  or  dictum  on  that 
subject  is  to  be  found  in  our  reports :  and 
this  must  have  been  because  it  was  never 
doubted  that  the  account  which  the  statute 
directs  to  be  filed  with  the  declaration,  to 
supply  that  notice  which  the  declaration 
failed  to  give,  was  thereby  constituted'part 
of  the  declaration   and   of  the  record. 

449  If  this  be  so,  and  the  account  *in  the 
first   suit   was   properly  a  part  of  the 

record,  the  omission  of  the  clerk  to  certify 
it  as  such  is  immaterial.  It  is  set  out  in 
the  bill  of  exceptions  taken  at  the  trial  of 
the  second  action,  and  is  therein  stated  to 
be  ^*the  account  filed  in  the  first  case  by 
the  plaintiff."  Taking  it  as  a  part  of  the 
record,  it  appears  by  the  record  that  no 
part  of  the  demand  recovered  in  the  second 
action  was  claimed  or  put  in  issue  in  the 
first. 

Supposing,  however,  that  the  bill  of  par- 
ticulars is  no  part  of  the  record,  the  ques- 
tion is  as  to  the  competency  and  effect  of 
the  parol  evidence  adduced  by  the  plain- 
tiff. Estoppels  are  odious  in  law,  and  must 
be  strictly  pleaded  and  strictly  proved; 
they  will  never  be  favoured  by  presumption. 
1  Chitt.  Plead.  238.  Opinion  of  Tucker, 
P.,  in  Craddock  v.  Turner's  adm'x,  6  Leigh 
129,  130,  131.  It  may  perhaps  be  question- , 
able  whether,  in  aid  of  estoppels,  parol  aver- 
ments and  proofs  are  admissible^  but  they 
certainly  are  to  rebut  them.  3  Phill.  Kvid. 
(Cowen  &  Hill's  edi.)  834,  838;  8  Wend. 
Rep.  9,  22,  36;  10  Wend.  Rep.  82;  The  king 
V.  Wheelock,  5  Barn.  &  Cress.  511 ;  IX  Bng. 
C.  ly.  R.  291,  2;  The  king  v.  Wick  St. 
Lawrence,  5  Bam.  &.  Adolph.  526;  27  Bng. 
C.  L.  R.  120;  Cleatonv.  Chambliss,  6  Rand. 
92.  In  fact  it  is  conceded  on  the  other  side, 
that  if  our  evidence  does  not  contradict  the 
record,  it  is  admissible.  Does  it  contradict 
the  record?  Let  it  be  admitted  that  a  claim 
for  work  and  labour  was  in  issue  and  passed 
upon  in  the  first  suit,  and  let  all  evidence 
be  rejected  which  tends  to  disprove  that 
fact:  still,  by  the  concession  of  the  other 
side,  we  may  shew  that  the  work  and  labour 
so,  claimed  and  passed  upon  was  not  the 
same  with  that  for  which  the  present  action 
is  brought.  And  is  not  that  precisely  and 
distincUy  shewn  by  the  evidence  on  the 
part  of  the  plaintiff? 

If  the  case  of  Seddon    v.  Tutop   be  fairly 
considered,  and  not  frittered  away  by  meta- 
physical  distinctions    and  refinements,    it 
is  absolutely   conclusive   against  the 

450  plaintiff  'in  error.     It   does    not    ap- 
pear, as  suggested  on  the  other  side,, 
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that  there  was  a  nolle  prosequi  in  the  first 
action  in  that  case,  as  to  the  demand  on 
the  open  account;  and  it  does  appear  on  the 
contrary,  from  lord  Kenyon's  remarks,' that 
there  was  no  withdrawal  of  any  count  in 
the  first  action.  The  authority  of  that  case 
is  fully  recognized  in  every  elementary 
writer,  and  in  all  the  subsequent  cases. 
Many  of  these  are  collected  in  1  Starkie's 
Bvid.  (edi.  of  1837)  p.  223,  note  1.  Neither 
does  Seddon  v.  Tutop  introduce  any  new 
principle ;  the  remarks  of  the  judges  shew 
that  they  were  merely  reaffirming  a  princi- 
ple long  before  settled.  That  case  is 
stronger  than  the  present:  because  there 
both  the  demands  might  have  been  proved 
and  recovered  in  the  lirst  action ;  whereas 
here,  the  first  bill  of  particulars  not  com- 
prising the  matters  demanded  in  the  second 
suit,  those  matters  could  not  have  been 
proved  or  recovered  in  the  first  suit. 

The  general  explanation  of  all  the  au- 
thorities cited  on  the  ether  side  is  this: 
they  refer  either  to  rases  in  which  the  very 
demand  in  the  second  suit  was  in  issue  and 
passed  upon  in  the  first,  or  to  cases  in 
which  the  demand  in  the  second  suit  was 
parcel  of  a  demand,  indivisible  in  its 
nature,  which  had  been  claimed  in  the  first. 
To  all  such  cases  the  principle  is  properly 
applicable,  that  a  defendant  shall  not  be 
vexed  at  the  plaintiff's  pleasure  by  repeated 
litigation  for  the  same  cause  of  action. 

II.  Not  only  were  the  claims  upon  which 
the  two  actions  here  were  brought,  distinct 
and  separate  in  points  of  fact,  but  they 
were  properly  separable.  One  was  a  de- 
mand for  an  ascertained  sum ;  the  other  was 
an  open  account,  not  at  all  adjusted.  They 
arose  upon  different  contracts,  at  different 
times,  for  different  work  and  labour.  A 
stated  account  (which  was  the  ground  of 
recovery  in  the  first  action  here)  is  just  as 

distinguishable  from  an  open  account 

451      for  work  and  materials  *(the  ground 

of  claim  in  the  second  action),  as  the 

§romissory    note   in   the  case  of  Seddon  v. 
'utop  from  the  open  account  there. 

III.  As  to  the  cases  respecting  the  con- 
solidation of  actions,  cited  on  the  other 
side,  it  is  sufficient  to  remark,  that  such 
consolidation  is  discretionary  with  the 
court,  and  the  discretion,  though  exercised 
to  prevent  useless  vexation  and  expense  to 
the  defendant,  will  never  be  employed  to 
bar  the  plaintiff  from  his  recovery  of  a  just 
debt.  There  is  no  room  for  its  application 
except  where  the  plaintiff  has  several  suits 
pending  at  the  same  time,  for  matters  which 
might  have  been  embraced  in  one.  The 
case  of  Hutson  v.  LK>wry  &c.  (a  case  of 
prohibition  to  a  justice)  has  nothing  to  do 
with  this.  But  the  jurisdiction  there  exer- 
cised was  also  nothing  more  than  a  discre- 
tion, of  the  same  kind  with  that  exercised 
in  consolidating  actions. 

Patton  in  reply.  The  question  here  is, 
whether  the  demand  in  the  last  suit  was  a 
matter  in  issue  in  the  first, — a  matter  as  to 
which  the  plaintiff  might,  if  he  had  thought 
proper,  have  given  evidence  before  the  jury. 


Whether  evidence  was  or  was  not  in  fact 
given,  is  immaterial. 

Mr.  Morson  has  earnestly  contended,  in 
order  to  evade  the  force  of  the  authorities 
sustaining  this  proposition,  that  the  bill  of 
particulars  is  to  be  regarded  as  a  part  of 
the  record,  and  as  the  only  exponent  of  the 
matters  in  issue  in  the  first  suit.  He  has 
also  contended,  that  the  matters  demanded 
in  the  two  suits  were  wholly  distinct  in 
their  nature,  and  though  capable  of  bein; 
united  in  one  action,  were  not  neceasarilj 
to  be  so  united.  I/et  us  examine  these 
propositions. 

The  idea  that  the  bill  of  particulars  is  a 

part   of  the   record,  is  certainly  novel.    In 

England,  either  a  statute  or  long  usage  has 

established   the  practice  of  requiring  from 

the  plaintiff  a  bill   of  particulars  io 

452  certain    actions,  *for   the   purpose  of 
giving    the   defendant   notice  of  the 

matters  demanded  by  the  plaintiff,  so  as  to 
enable  him  to  prepare  for  his  defence.  Our 
statute  has  merely  established,  in  the  action 
of  indebitatus  assumpsit,  a  similar  rule. 
It  is  a  rule  of  evidence, — of  the  competency 
and  admissibility  of  evidence, — inbxMlaced 
for  the  benefit  and  protection  of  the  defend- 
ant, and  which  he  may  waive  at  his  pleas- 
ure. The  declaration  may  be  so  particular 
as  to  dispense  with  any  account:  and  when 
an  account  is  necessary,  it  may  be  filed  at 
any  time  before  the  trial,  early  enough  to 
give  notice  to  the  defendant.  That  the 
account  is  no  part  of  the  declaration,  is 
shewn  by  the  cases  of  Moore  v.  Manro,  4 
Rand.  488,  and  Fitch  v.  Lreitch,  11  Leigh 
471.  The  effect  of  the  statute  is  not^  as 
contended,  to  limit  the  extent  of  the  issne, 
— to  confine  it  to  the  claims  set  forth  in  the 
account, — but  merely  to  restrict  the  plain- 
tiff in  the  admission  of  evidence.  The 
stamp  laws  of  England  have  precisely  the 
same  effect.  Suppose  a  bill  of  exchange  is 
excluded  from  the  jury  because  unstamped: 
can  it  be  said  that  there  has  been  nothing 
in  issue  in  the  suit,  because  no  bill  of  ex- 
change has  been  produced,  though  one  was 
declared  on?  Yet  how  is  that  case  distin- 
guishable from  this?  But  if  the  account 
be  a  part  of  the  declaration,  the  want  of 
it  in  a  proper  case  ought  to  be,  and  most 
necessarily  be,  ground  of  demurrer  to  the 
declaration.  But  who  ever  heard  of  a  de- 
murrer for  that  cause?  [Morson.  I  have 
very  little  doubt  that  a  demurrer  would  lie.] 
Again,  suppose  that  an  action  of  general 
indebitatus  assumpsit  goes  to  trial  without 
any  account  filed  (which  is  a  very  frequent 
case),  and  a  verdict  is  found  for  the  de- 
fendant :  according  to  mr.  Morson 's  argu- 
ment, the  verdict  and  judgment  wonld 
operate  nothing,  but  the  plaintiff  might  at 
his  pleasure  bring  a  new  suit,  on  the  gronnd 
that  as  there  was  no  account  filed  in  the 
first  action,  nothing  had  ever  been  in  issne 
there.     In   Hurst  v.   Watkis,  1  Camp- 

453  bell's  Rep.  68,  it   was   held  *tfaat  the 
plaintiff    was  restricted  to  his  bill  of 

particulars,  and  if  he  failed  to  sustain  that, 
he  might  be  nonsuited :  but  that  if  the  de- 
fendant  chose   to  make  another  account  of 
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the  plaintiff  evidence  in  the  canse,  the 
plaintiff  might  recover  upon  such  other  ac- 
count, the  declaration  and  issue  being  suffi- 
ciently general  to  embrace  it.  The  same 
principle  may  be  deduced  from  the  case  of 
Bell  V.  Puller,  2  Taunt.  285.  These  cases 
shew  conclusively  that  the  bill  of  particu- 
lars has  no  sort  of  effect  to  change  or  limit 
the  issue,  but  merely  to  protect  the  defend- 
ant against  being  surprised  by  the  intro- 
duction of  evidence  as  to  matters  of  which 
he  had  received  no  notice.  In  Jackson  v. 
Wood,  8  Wend.  44,  the  bill  of  particulars  is 
said  by  senator  Seward  to  be  no  part  of  the 
record.  The  case  of  Ross  v.  Milne  (to  be 
reported  in  12  Leigh)  shews,  that  even  after 
a  trial  on  the  merits,  exceptions  filed  at  the 
trial,  and  verdict  and  judgment  for  the 
plaintiff,  if  no  cause  of  action  is  shewn  in 
the  declaration,  the  judgment  will  be  re- 
versed, and  cannot  be  aided  by  the  statute 
of  jeofails.  But  if  nothing  is  in  issue 
where  no  bill  of  particulars  is  filed,  there 
is  no  cause  of  action  shewn  by  the  plain- 
tiff, and  the  judgment  (on  the  authority  of 
Rosa  V.  Milne)  must  be  reversed.  This  is 
the  necessary  consequence  from  the  a^u* 
ment  on  the  other  side.  [Morson.  The 
statute  of  jeofails  would  aid  the  case  after 
verdict,  because,  where  no  account  is  filed, 
there  is  merely  a  defective  statement  of  the 
cause  of  action.  In  Ross  v.  Milne,  the  dec- 
laration shewed  that  the  plaintiff  had  no 
cause  of  action  at  all.] 

But  there  is  no  evidence  whatever  to 
shew  that  the  bill  of  particulars  in  question 
was  filed  with  the  declaration  in  the  first 
suit.  It  is  not  certified  as  a  part  of  the 
record  by  the  clerk  of  the  court  below,  but 
on  the  contrary  is  excluded.  And  from  the 
parol  testimony  it  may  be  inferred  that  it 
never  was  introduced  in  the  first  suit  until 
the  trial,  and  was  then  introduced  only 
4S4  as  evidence  'to  support  the  count  upon 
an  account  stated,  by  connecting  it 
with  testimony  to  shew  that  the  defendant 
acknowledged  its  correctness. 

But  it  is  argued,  that  because  the  bill  of 
particulars  professes  to  be  only  a  partial 
statement  of  the  plaintiff's  demands, — be- 
cause it  expressly  states  that  the  plaintiff 
had  other  demands  against  the  defendant 
for  other  work  and  materials, — therefore 
those  other  demands  were  not,  and  could 
not  have  been,  included  in  the  causes  of 
action  in  the  first  suit.  This  is  manifestly 
a  non  sequitur,  even  supposing  that  the  bill 
of  particulars  was  only  a  partial  statement 
and  notice  of  the  plaintiff's  demands.  But 
that  is  not  the  true  character  of  the  bill  of 
particulars.  It  is  an  account  of  a  demand 
for  certain  items  amounting  to  630  dollars, 
besides  and  in  addition  to  the  demand  for 
work  done  upon  the  barn  and  the  new  mill. 
And  the  bill  of  particulars  was  a  sufficient 
notice  of  the  nature  and  character  of  all 
those  causes  of  action.  Moore  v.  Mauro 
and  Fitch  v.  Leitch  (already  cited)  are  full 
and  direct  authorities  to  that  point.  To 
these  may  be  added  the  case  of  Hatchett  v. 
Marshall,  Peake's  N.  P.  Cas.  172.  Objec- 
tions to  a  bill  of  particulars,    that  it  is  not 


full  and  minute  in  its  specifications,  are 
received  with  very  little  favour.  The  case 
of  Milwood  V.  Walter,  2  Taunt.  224,  and 
other  cases  cited  in  Tidd's  Pract.  (new 
edi.)  p  304,  shew,  that  a  mistake  in  the 
date  of  an  item,  and  other  variances  be- 
tween the  bill  of  particulars  and  the  evi- 
dence adduced  by  the  plaintiff,  if  they  have 
no  effect  to  mislead  the  defendant,  will  not 
be  permitted  to  operate  the  exclusion  of  the 
evidence.  The  question  always  is  whether 
the  bill  of  particulars  be  sufficient  to  an- 
swer the  purpose  of  notifying  the  defendant 
on  what  account  he  is  sued,  and  of  enabling 
him  to  prepare  his  defence  to  the  action. 

If  then  the  demand  here  asserted  in    the 

second  suit  was  a  demand  embraced  by  the 

declaration    and    issue    in    the    first,    and 

the  plaintiff  might  have  adduced  evi- 

455  dence  *to  sustain  it  under  his  bill  of 
particulars,  the  case  of  Bagot  v.  Wil- 
liams, and  the  other  cases  cited  for  the 
plaintiff  in  error,  establish  that  this  second 
action  cannot  be  maintained,  whatever  be 
the  reason  that  the  demand  was  not  recov- 
ered in  the  former  action, — whether  the 
failure  to  adduce  evidence,  the  rejection  of 
evidence  adduced,  or  the  insufficiency  of 
proof  to  estabUsh  the  plaintiff's  case.  The 
only  exception  is  where  the  plaintiff  with- 
draws the  demand  from  the  consideration 
of  the  jury,  by  entering  a  nolle  prosequi  as 
to  such  demand,  or  striking  out  the  count 
in  which  it  is  asserted :  and  that  exception 
does  not  apply  to  this  case. 

In  'Seddon  v.  Tutop,  the  damages  found 
by  the  first  verdict  were  to  an  amount  cor- 
responding with  the  promissory  note  de- 
clared on  in  the  first  count.  It  would  seem 
that  the  verdict  there  was  not  general,  but 
restricted  in  terms  to  the  demand  asserted 
in  that  count,  exclusively  of  the  other. 
That  the  finding  was  in  effect  merely  on 
the  count  for  the  promissory  note,  is  at  all 
events  the  understanding  of  the  various 
judges  who  have  subsequently  noticed  the 
case:  see  particularly  Bagot  v.  Williams 
and  Hess's  ex'or  v.  Heebie  (before  referred 
to)  and  Snider  &c.  v.  Croy,  2  Johns.  Rep. 
227.  And  in  no  other  way  is  it  possible  to 
reconcile  iSeddon  v.  Tutop  either  with  the 
subsequent  cases  in  England,  or  the  cases 
in  this  country,  which  in  terms  admit  its 
authority.  Further,  the  form  of  the- issue 
in  Seddon  v.  Tutop  is  relied  upon  both  by 
Erskine  arguendo,  and  by  lord  Kenyon  in 
his  judgment:  the  issue  was,  whether  the 
plaintiff  had  or  had  not  already  recovered 
damages  for  the  identical  promises  declared 
on  in  the  second  action ;  and  upon  the  evi- 
dence it  was  clear  that  he  had  not.  Here 
the  issue  is  different,  and  perfectly  coin- 
cides with  the  issue  in  Bagot  v.  Williams, 
Hess's  ex'or  v.  Heebie,  and  other  cases 
cited  and  relied  on  by  mr.  Stanard. 

We  do  not  impugn  the  authority  of  Sed- 
don v.  Tutop,  for  we  do  not  think  it  nec- 
essary:   but    it    may    be    remarked, 

456  *that  it  has  certainly   gone   as  far  in 
encroaching  upon  the  general  princi- 
ple that  a  defendant  is  not  to  be  twice  vexed 
for  the  same  cause  of  action,    as  the  courts 
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should  ever  go  in  any  well  regulated  sys- 
tem of  jurisprudence.  The  case  may  be 
sustained  on  the  grounds  upon  which  it  is 
rested  by  the  court  which  decided  it,  and  it 
may  be  an  authority  in  cases  precisely  sim- 
ilar ;  but  the  principle  of  the  decision  should 
not  be  extended  to  other  cases,  different  in 
circumstances. 

In  this  case  the  first  verdict  is  general ; 
it  finds  damages  for  the  nonperformance  of 
the  assumptions  in  the  declaration  men- 
tioned :  and  shall  it  be  inferred  from  parol 
evidence,  that  the  damages  were  not  found 
for  the  nonperformance  of  all  those  assump- 
tions, but  only  of  some  or  one  of  them? 
Brockway  v.  Kenney  distinctly  decides  that 
such  evidence  is  not  admissible  for  any 
such  purpose. 

In  xx>int  of  fact,  as  well  as  bj  intendment 
of  law,  the  demand  of  the  plaintiff  in  the 
second  suit  was  in  issue  and  passed  upon 
in  the  first.  Under  the  count  upon  the  ac- 
count stated,  do  bill  of  particulars  was  nec- 
essary (Fitch  V.  Leitch,  11  Leigh  471); 
and  the  bill  of  particulars  filed  specifies 
the  items  of  demand  asserted  in  the  other 
count.  Why  should  the  plaintiff  take  the 
trouble  to  file  an  account  of  those  items,  if 
he  did  not  sue  for  them  or  seek  to  recover 
them  in  that  action?  Moreover,  the  evi- 
dence in  the  record  shews  that  the  plaintiff 
did  offer  to  prove  those  very  items  before 
the  jury,  but  that  his  evidence  was  ex- 
cluded. [Morson.  It  does  not  appear  that 
any  attempt  was  made  to  sustain  that  count 
before  the  jury:  the  statement  is  simply 
that  no  evidence  was  given  in  support 
of  it.] 

But  we  contend  that  the  causes  of  action 
in  the  tTft'o  suits  here  were  the  same,  be- 
cause we  insist  that  the  two  counts  in  the 
first  suit  were  themselves  for  one  and  the 
same  cause  of  action,  and  not  for 
457  different  causes.  *For  the  test  of 
identity  as  to  this  subject  (laid  down 
in  the  passage  quoted  from  1  Starkie  on 
Evid.  222,  3,  and  the  case  there  referred  to 
of  Hitchen  v.*  Campbell,  2  Bl.  R.  827,)  is, 
whether  the  causes  of  action  alleged  in  sev- 
eral counts  or  declarations  would  be  sus- 
tained by  the  same  evidence.  Here,  the 
same  evidence  which  would  sustain  the  sec- 
ond count  in  the  first  declaration  would 
also  have  sustained  the  first  count.  Froof 
of  a  stated  account  for  work  and  labour 
will  sustain  a  declaration  in  indebitatus 
assumpsit  for  the  performance  of  the  work 
and  labour;  which  is  the  character  of  the 
first  count  in  the  first  action,  and  of  the 
declaration  upon  which  the  present  verdict 
and  judgment  have  been  recovered.  The 
plaintiff  might  have  recovered  under  the 
second  count,  for  all  that  was  due  him  at 
the  time  of  the  suit  brought,  by  proving 
the  defendant's  acknowledgment  of  an  ac- 
count embracing  all  the  items;  as  on  the 
other  hand  he  might  have  recovered  all  un- 
der the  first  count,  either  by  the  very  same 
evidence,  or  by  distinct  evidence  that  the 
work  had  been  done  and  the  materials  fur- 
nished at  the  defendant's  request.  The 
fact   that   an    account   was  stated  between 


the  parties  embracing  only  a  jiart  of  the 
plaintiff's  demand,  did  not  sever  that  part 
so  as  to  make  it  a  distinct  and  independent 
cause  of  action ;  the  claim  was  still  entire 
and  indivisible,  although  the  plaintiff 
might  thereby  be  enabled  to  prove  different 
items  of  it  by  different  kinds  of  evidence,— 
to  prove  one  portion  by  shewing  that  the 
defendant  acknowledged  his  account  for 
that  portion,  and  the  residue  (or  the  whole, 
if  the  plaintiff  thought  proper)  by  shewing 
that  he  had  performed  the  labour  and  fur- 
nished the  materials  for  the  defendant 

In  addition  to  the  cases  already  cited 
shewing  that  an  entire  demand  cannot  be 
severed,  the  case  of  Morgan  v.  Plnmbe,  9 
Wend.  287,  may  be  referred  to. 

PER  CURIAM.  The  judgment  is  af- 
firmed.   

458  *Mulre  &c.  v.  Smith. 

November.  1848.  Richmond. 

(Absent  Cabsll.  P.> 

Perry*— liu|aUltlon— Bvldenoe— CofwtroctlQa  cf  StaC 

uto.- Construction  of  the  act  in  S  R.  a  1819.  pw  XI. 
oh.  288,  which  provides  for  the  Impanelling  of  a 
Jury  to  say  whether,  in  their  opinion,  public  con* 
venience  will  result  from  the  establishment  of  a 
proposed  ferry,  and  for  the  return  of  this  <H>inion 
to  the  county  conrt,  *Vhor  thereupon,  as  well  as 
upon  any  other  evidence  that  may  be  offered, 
shall  have  fall  power  to  establish  such  ferr/." 
The  flndinff  of  the  jury  In  snch  a  case  is  mereU 
evidence,  and  the  weight  of  it,  under  all  the  cir- 
cumstances, a  matter  for  the  discretion  of  the 

court 
Same-Jurors— Preconceived  OpinJon— Qnssbt^f  toqaU 

sltloa.— Upon  the  return  of  the  certificate  of  a 
Jury,  that,  in  their  opinion,  public  convenience 
woald  result  from  the  establishment  of  a  proposed 
ferry,  evidence  is  introdaced.  1.  Of  one  of  tbe 
Jurors,  who  proved,  that  before  he  was  sworn,  be 
had  made  up  an  opinion  that  the  ferry  would  he  a 
public  convenience;  that  he  thouffht  it  probable  be 
miffht  have  expressed  his  opinion,  though  he  did 
not  recollect  to  have  done  so:  that  he  had.  hefcMre 
he  was  sworn,  siffned  a  petition  for  the  said 
ferry;  and  that,  at  the  time  he  was  svoni. 
he  was  uninfluenced  by  the  said  opinion,  and 
prepared  to  render  an  impartial  verdtcL  l  Of 
another  Juror,  who  proved  the  like  facts  with 
resrard  to  himself,  and  also  that  he  had  expressed 
his  opinion.  8.  Of  another  Juror,  who  proved  the 
same  facts  with  regard  to  himself,  that  the  second 
had  proved  with  regard  to  himself,  and  also  tbat 
he  had  circulated  a  petition  for  the  ferry.  Upoo 
this  evidence  the  county  court  quashed  thefiodinf 
of  the  Jury,  and  the  circuit  court  reversed  the 
Judgment  of  the  county  court.  Hblj>.  the  Jndc- 
ment  of  the  circuit  court  is  rlf  ht. 
Case  at  Bar  Dlstln^lshed.— This  case  distiuf  nished 
by  JuDOBs  Baldwin  and  Allkn  from  Hunter  v. 
Matthews,  to  be  reported  in  12  Lelffh,  where  the 
proceeding  was  under  the  act  concerning  mills, 
in  2  R.  C.  1819,  p.  285,  ch.  286. 

On  the  14th  of  March  1837,  an  order  was 
made  by  the  court  of  King  A  Queen  oountj, 

*See  monoarraphic  note  on  "Ferries"  appended  to 
Patrick  V.  Rulluers,  2  Rob.  200. 
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for  the  justices  to  be  stimmoned   to   appear 

on  the  first  day  of  the  succeeding  term,  to 

act  on  an  application  of  L/ewis  Smith 

459  for  the  *establishment  of  a  ferry  from 
his  lands  in  King^  &  Queen  county  to 

his  lands  in  Kingr  William  county.  At 
May  term  1837,  Francis  Row,  Thacker 
Muire  and  William  Newman  moved  the 
court  for  leave  to  enter  themselves  defend- 
ants to  the  application,  which  motion  the 
court  overruled,  and  the  defendants  ex- 
cepted. Thereupon,  *4t  appearing  to  the 
satisfaction  of  the  court  that  the  said  Smith 
is  the  owner  of  the  lands  on  both  sides  of 
the  Mattapony  river  at  the  place  proposed 
for  the  said  ferry,  and  that  public  roads 
have  been  established  through  the  same, 
and  it  also  appearing  to  the  court  that  the 
magistrates  have  been  duly  summoned,  and 
that  notice  of  this  applicition  has  been 
given  by  advertisement  set  up  at  the  door 
of  the  courthouse  for  two  successive  court 
days,"  the  court  made  an  order  directing 
the  sheriff  to  impanel  a  jury  of  twelve 
disinherited  freeholders,  to  view  the  place 
proposed  for  the  establishment  of  the  ferry, 
and  say  whether,  in  their  opinion,  public 
convenience  would  result  from  its  establish- 
ment. The  opinion  of  the  jury  impanelled 
under  this  order  not  being  certified,  but  on 
the  contrary  it  appearing  by  the  return  of 
the  sheriff  that  they  could  not  agree,  and 
it  further  appearing  that  one  of  the  jurors 
impanelled  was  not  a  freeholder,  the 
court,  at  July  term  1837,  quashed  the  said 
return  of  the  sheriff,  and  directed  him  to 
impanel  another  jury.  On  the  same  day 
that  this  order  was  made.  Row,  Muire  and 
Newman  were  permitted  to  enter  themselves 
defendants.  The  jury  impanelled  under 
this  order  certified,  that  after  being  first 
sworn,  they  viewed  the  place  proposed  for 
the  ferry,  and  on  their  oaths  they  believed 
that  public  convenience  would  result  from 
the  establishment  of  the  ferry.  This  opin- 
ion being  returned  by  the  sheriff  to  the 
court,  the  case  was  continued  from  term 
to  term  until  the  14th  of  November  1837, 
when  Row,  Muire  and  Newman  moved  the 
court  to  quash  the  proceedings,  (among 
other   reasons)    because   some  of  the 

460  jurors    were    ^^interested,     and     had 
made  up  and   expressed   an    opinion 

upon  the  question  of  the  convenience  of 
the  ferry,  before  they  were  sworn  upon  the 
jury.  Thereupon  three  of  the  jurors  were 
introduced  as  witnesses,  and  this  question 
was  propounded  to  them :  Had  you  made  up 
and  expressed  an  opinion  upon  the  question 
of  the  public  convenience  of  the  ferry  pro- 
posed to  be  established  by  the  applicant  in 
this  case,  before  you  were  sworn  upon  the 
said  jury?  The  applicant  objected  to  the 
question  being  answered,  but  the  court 
overruled  the  objection,  being  of  opinion 
that  the  evidence  was  admissible,  and  the 
same  was  admitted  accordingly:  to  which 
opinion  the  applicant  excepted.  The  court, 
on  hearing  the  case,  quashed  the  proceed- 
ings, and  gave  judgment  in  favour  of  the 
defendants  against  the  applicant  for  their 
costs.     To  which   judgment   the  applicant 


also  excepted.  This  last  bill  of  exceptions 
set  forth,  that  Row,  Muire  and  Newman 
moved  the  court  to  quash  the  proceedings, 
1st,  because  no  public  roads  had  been 
established  through  the  lands  of  the  appli' 
cant,  from  and  to  which  the  ferry  was  pro- 
posed to  be  established;  2dly,  because  no 
notice  of  the  application  had  been  given 
according  to  the  requisitions  of  the  statute;: 
and  3dly,  because  some  of  the  jurors  had 
made  up  and  expressed  an  opinion  before 
they  were  sworn,  and  were  interested.  To- 
sustain  this  third  objection,  the  defendants* 
introduced*  1*  William  Todd,  one  of  the 
jurors,  who  proved,  that  before  he  was 
sworn,  he  had  made  up  an  opinion  that  the 
ferry  would  be  a  public  convenience ;  that 
he  thought  it  probable  he  might  have  ex- 
pressed this  opinion,  though  he  did  not 
recollect  to  have  done  so;  that  he  had,  be- 
fore he  was  sworn,  signed  a  petition  for 
the  said  ferry;  and  that,  at  the  time  he 
was  so  sworn,  he  was  uninfluenced  by  the 
said  opinion,  and  prepared  to  render  an 
impartial  verdict.  2.  William  B.  Todd,  an- 
other of  the   said   jurors,    who  proved   the 

same  facts  with  regard  to  himself  that 
461      William  Todd  *proved  with  regard  to 

himself,  and  also  that  he  had  ex- 
pressed his  opinion.  And  3.  Clias  Watling- 
ton,  another  of  the  said  jurors,  who  proved 
the  same  things  with  regard  to  himself  that 
William  Todd  had  proved  with  regard  to 
himself,  with  the  additional  facts  that  he 
had  expressed  his  opinion  and  had  circu- 
lated a  petition  for  the  ferry.  Upon  this 
evidence  the  court  sustained  the  motion'of 
the  defendants,  and  quashed  the  proceed- 
ings. 

A  supersedeas  being  awarded  to  this 
judgment,  the  circuit  court  reversed  the 
same  with  costs,  and  sent  back  the  cause 
to  the  county  court,  to  be  in  the  same  plight 
and  condition  it  was  in  on  the  14th  of  No- 
vember 1837,  for  further  proceedings  to  be 
had  therein. 

On  the  petition  of  Muire  and  Newman 
(Row  having  died)  a  supersedeas  was 
awarded  to  the  judgment  of  the  circuit 
court. 

Daniel  for  defendant  in  error.  The  bill 
of  exceptions  to  the  opinion  of  the  court 
overruling  the  motion  of  Row,  Muire  and 
Newman  for  leave  to  enter  themselves  de- 
fendants, not  shewing  any  ground  for  the 
motion,  or  that  these  parties  had  any  inter- 
est in  the  case,  this  court  must  intend  that 
the  judgment  of  the  county  court  was  right. 
Besides,  these  same  parties  were  afterwards 
admitted  to  contest  the  application  for  the 
ferry,  and  actually  succeeded  in  the 
county  court.  The  last  bill  of  exceptions 
sets  forth  three  grounds  for  the  motion  to 
quash  the  proceedings :  but  as  the  evidence 
introduced  relates  only  to  the  third,  that 
alone  need  be  noticed.  It  is,  that  some  of 
the  jurors  who  found  the  inquest  had  previ- 
ously made  up  and  expressed  opinions 
respecting  the  public  convenience  of  the 
proposed  ferry.  If  those  jurors  had  been 
examined  on  the  voir  dire  in  a  case  of  life 
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and  death,  and  had  given  the  same  testi- 
mony which  they  here  gave  as  to  their  own 
impartiality,  that  testimony  would  have 
been     sufficient     to    admit    them    on    the 

jury. 
462         *^There   being    no   counsel   for    the 

plaintiffs  in  error,  Leigh,  as  amicus 
curiae,  suggested  that  the  case  of  Hunter 
V.  Matthews,  decided  not  long  since  by  this 
court  and  to  be  reported  in  12  Leigh,  in- 
volved a  question  as  to  the  impartiality  of 
jurors  in  a  mill  case,  and  the  decision  there 
might  have  an  important  bearing  upon 
this  case. 

Daniel.     There  is  a   material  difference 
between    the  statutes  relating  to  the  estab- 
lishment of    mills    and    of    ferries.    The 
functions  of   the   jurors,  and   the  effect  of 
their  finding,   are  very  different  in  the  two 
cases.     On  an  application  for  leave  to  build 
a  mill,  the  inquisition  in  favour  of  the  ap- 
plicant is  conclusive  until  evidence   is   ad- 
duced to  impugn  it;  and  if  the  application 
be  not  contested,  the  court  has  no  discre- 
tion to  refuse  leave  to  erect  the  mill  and 
dam.     But  in  regard  to  the  application   for 
leave  to  establish  a   ferry,  the    statute  di- 
rects that  the  jury  shall  enquire  whether 
the  proposed  ferry   will   be   a  convenience 
to  the  public;  and  if  they  find  that  it  will, 
the  court,  upon  their  opinion    to  that  effect 
certified  under  their  hands,  and  upon  such 
other  evidence  as  may  be  offered,  shall  have 
full  power   to   establish   such    ferry.    The 
jury  in  this  case  find  no  verdict  affecting 
any   right   of   property    in   third   persons; 
they  assess  no  damages ;  their  certificate  is 
merely  of  their  opinion  on    the  question  of 
convenience  to  the   public,   and  that  opin- 
ion may  be  aided    and    supported    by  other 
evidence   to   be  examined  at  the  discretion 
of   the   court.     The   opinion   is  conclusive 
under   no   circumstances.     In    a  mill  case, 
other  evidence  cannot  be  resorted   to  in  aid 
of    the   inquest,    but  only  to  contradict  it. 
Tate's  Dig.   2d  e)p.    p.    695,^  note  k.    and 
opinions  there  cited.     The  question,   then, 
whether   a  juror  who  has    concurred  in  the 
opinion    that    a    proposed    ferry   will  be  a 
public  convenience,  is  strictly  disinterested 
and  impartial,  is   of   very   inferior  impor- 
tance to  a  similar  question  in  relation 
463      *^to  a  juror  in  a    mill    case,    and    the 
evidence   of    unfitness    ought    to  be 
much    stronger,  and  indeed  irresistible,  to 
require  that  the  finding  in  the  former  case 
should  be  set  aside  on  that  ground. 

BALDWIN,  J.  It  cannot  be  doubted  that 
a  court  under  whose  authority  an  inquest 
has  t>ecn  taken,  with  a  view  to  the  action 
of  the  court  upon  the  subject  of  the  en- 
quiry, has  the  power  to  quash  the  inqui- 
sition for  good  cause  shewn.  Its  authority 
to  set  aside  the  inquisition  and  to  award  a 
new  writ  is  analogous  to  the  supervision 
and  control  which  it  exercises  in  regard  to 
the  verdict  of  a  jury  upon  a  venire  facias 
or  a  writ  of  enquiry.  And  as  a  motion  for 
a  new  trial  is  addressed  to  the  sound  dis- 
cretion of  the  court,  it  is  equally  so  in 
relation  to  the  motion  to  quash  an  inquisi-  I 


tion.  In  either  case,  the  court  interposes 
where  manifest  injustice  has  been  done  bj 
the  decision  of  the  jury;  or  without  enquiry 
into  the  merits  of  that  decision,  where  the 
jury  or  the  successful  party  has  been  gniltj 
of  gross  misconducts  in  the  proceoiing, 
affecting  the  purity  of  the  administration 
of  justice,  or  where  the  jury  has  been  so 
constituted,  without  the  default  of  the  party 
complaining,  as  to  render  it  improbable 
that  a  fair  and  impartial  investigation  has 
been  had.  The  same  general  principles, 
therefore,  must  govern  an  application  to 
set  aside  a  verdict  of  a  jury,  whether  that 
verdict  has  been  rendered  upon  a  trial  in 
court,  or  upon  an  inquest  in  pais.  And 
the  force  of  an  objection  to  the  verdict, 
founded  merely  upon  a  defect  in  the  con- 
stitution of  the  jury,  must  depend  npon 
several  considerations ;  the  want  of  an  op- 
portunity to  make  the  objection  before  the 
decision  of  the  jury;  the  effect  of  that  de- 
cision upon  the  determination  of  the  cause; 
and  the  weight  of  the  objection  itself. 

When  a  jury  is  impanelled  in  court,  the 
parties  have  an  opportunity  to  cballeng^e 
either  the  array  or  the  polls;  and  if  they 

do  not  avail   themselves  of   it,  the 
464      *court  will  not  listen  to  objections  to 

jurors   after    the    rendition    of  their 
verdict,  unless  under  very  peculiar  circum- 
stances.     But    upon    an    inquest    in    the 
country,   the    right  of  challenge  does  not 
exist ;  and  of  course  objections,  whether  to 
the  array  or  the  polls,  cannot  be  made  until 
after    the  return    of  the  inquisition.    On 
the  other  hand,  a  verdict  rendered  in  court 
is   conclusive  upon    the   parties    while  it 
stands ;  whereas  an  inquisition  made  in  the 
country  may,    under    the   peculiar  law  by 
which  it  is  governed,  be  either  conclusive, 
in  the  whole  or  in  part,  or  merely  evidence 
for  the  information  of  the  court,  and  liable 
to  be   overcome  or  strengthened  by  other 
evidence.     If  an  inquisition   be  condusiTe 
on    any    material    point,    objections  to  the 
array   or  the  polls,    if  sufficiently  cogent, 
may  be  entertained  upon  a  motion  to  quash; 
though  not  such  as  would  induce  the  court 
to  set  aside  a  verdict  upon  a  venire  facias, 
because    the    proper    subjects    of  previous 
challenge.      It  does  not   follow,    however, 
that  the  court  will  quash  an  inquisition  for 
every   objection   which  would  have  been  a 
cause  of  even   principal  challenge  upon  a 
venire  facias ;  for  an  important  distinction 
arises  from  the  consideration,    that  a  chal- 
lenge,   when   well  taken,  has  the  effect  of 
preventing  a  vice  in  the  constitution  of  the 
jury,    and   though   it  should  be  improperly 
sustained,  can  be  productive  of  but  little 
inconvenience;  whereas   the    quashing  an 
inquisition    is   necessarily    attended  with 
delay  and  expense,    besides   the  hazards  of 
annulling  a   decision   of  the  jury  correct 
upon  the  merits.     It  would  therefore  be  no 
sufficient  ground  for  quashing  an   inquisi- 
tion, however  conclusive  in   its  character, 
that  one  of  the  jurors  was  a  seventh  consln 
of  one  of  the  parties,  or  his  steward  or  at- 
torney,   or  of   the   same  corporation  with 
him,  or  ''a  witness  named   in   the  deed;'* 
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though  theae  appear  from  the  books  to  be 
causes  of  principal  challenge,  sufiBcient  in 
themselves,  and  not  submitted  to  the  de- 
\.         termination   of  triers,   as  is  the  case 

465  with  challenges  that  go  only   to  *the 
favour.     The  objection  ought,  I  think, 

to  be  such  as  to  raise  not  merely  a  strong 
suspicion,  but  strong  reason  to  believe  the 
juror  acted  under  an  improper  bias,  or  that 
unfairness  had  been  practised  in  the  con- 
stitution of  the  jury ;  either  of  which  might 
be  inferred  where  one  of  the  jurors  was  the 
son  or  the  brother  of  the  successful  party, 
or  had  a  pecuniary  interest  in  the  result. 
The  rule,  it  seems  to  me,  may  be  safely  as- 
serted, that  an  inquisition  will  not  be 
quashed  for  objections  to  jurors  which  would 
not  be  good  cause  of  principal  challenge 
upon  a  venire  facias;  but  the  converse  of 
the  proposition  cannot,  I  think,  be  true, 
that  whatever  is  good  cause  of  principal 
challenge  upon  a  venire  facias  is  a  fatal 
objection  to  an  inquisition.  A  juror  upon 
an  inquest  can  no  more  be  challenged  after 
verdict  than  a  juror  upon  a  venire  facias; 
and  it  surely  cannot  be  true  that  the  in- 
quisition found  may  be  challenged,  because 
the  party  had  not  an  opportunity  to  chal- 
lenge the  jurors  who  found  it. 

In  the  case  before  us,  though  the  objec- 
tions to  some  of  the  jurors  might  have  fur- 
nished grounds  of  challenge,  inasmuch  as 
the  evidence  tends  to  shew  decided  expres- 
sions of  opinion  before  they  were  sworn, 
in  relation  to  the  matter  of  enquiry ;  still  I 
think  the  court,  in  the  exercise  of  a  sound 
discretion,  ought  to  have  overruled  them 
upon  the  motion  to  quash  the  inquisition. 
It  by  no  means  follows  that  a  juror  was 
partial  because  he  had  expressed  an  opin- 
ion ;  for  his  belief  may  not  have  been  the 
result  of  malice  or  prejudice,  but  of  his  own 
knowledge  of  the  subject.  Besides,  the 
only  evidence  on  this  point  is  that  of  he 
very  jurors  themselves,  introduced  for  the 
purpose  of  proving  that  they  were  not  im- 
partial at  the  time  they  were  sworn.  It  is 
obvious  that  such  evidence,  if  at  all  admis- 
sible, ought  to  be  received  with  great  cau- 
tion and  circumspection,  by  reason  of  the 
difficulty  of  contradicting  it,  and  the  en- 
couragement   which    it    holds  out  to 

466  tampering  with  jurors  *after  the  ren- 
dition of  their  verdict.     Nor  ought  it 

to  be  at  all  garbled,  as  it  would  be  in  this 
case,  by  rejection  (what  might  perhaps  be 
disregarded  upon  an  examination  on  the 
voir  dire  with  a  view  to  a  challenge)  the 
emphatic  declarations  of  the  witnesses, 
that  they  stood,  when  called  to  be  sworn  on 
the  jury,  uninfluenced  by  what  had  oc- 
curred, and  prepared  to  render  an  impar- 
tial verdict. 

If  therefore  the  inquisition  were  conclu- 
sive in  its  effect,  the  evidence  just  noticed 
would,  in  my  opinion,  furnish  no  good 
reason  for  quashing  it.  But  the  whole 
ground  of  objection  is  removed  when  we 
look  to  the  character  of  the  inquisition, 
which  is  in  no  wise  conclusive.  The  pro- 
ceeding is  under  the  act  concerning  fer- 
ries, 2    R.    C.   261,  by  which    the  duty    of 


the  jury  is  confined  to  the  question  whether 
public  convenience  will  result  from  the  es- 
tablishment of  the  ferry  applied  for,  and 
the  merits  of  the  application  are  to  be  de- 
cided by  th^  court,  upon  the  inquisition, 
and  any  other  evidence  which  may  be 
offered.  The  finding  of  the  jury,  therefore, 
in  such  a  case  is  merely  evidence,  and  the 
weight  of  it,  under  all  the  circumstances,  a 
matter  for  the  discretion  of  the  court. 
There  may  be  cases  of  corruption  or  un- 
fairness in  the  constitution  of  the  jury, 
calling  upon  the  court  to  quash  the  inqui- 
sition as  a  decisive  mark  of  its  reproba- 
tion; but  minor  objections,  pointing  only 
to  a  want  of  qualification  or  a  liability  to 
prejudice  on  the  part  of  one  or  more  of 
the  jurors,  should  be  directed,  not  against 
the  competency,  but  the  credibility  of  their 
verdict. 

Hunter  v.  Matthews  is  not  an  authority 
to  rule  this  case.  It  was  there  held  that 
an  inquisition  upon  an  ad  quod  damnum, 
on  an  application  to  erect  a  mill  and  dam, 
was  properly  quashed,  on  the  ground  that 
two  of  the  jurors  had  been  of  the  jury 
which  had  found  a  former  inquisition 
upon  the  same  matter  of  controversy.  The 
proceeding  there  was  had  under  the 
467  act  concerning  *mills  &c.,  2  R.  C. 
225,  by  the  provisions  of  which  the 
inquisition  is  conclusive  as  to  the  value  of 
the  acre  of  laqd  located  for  the  abutment 
of  the  dam,  and  the  damage  to  the  proprie- 
tors above  and  below ;  and  is  also  conclu- 
sive against  the  applicant,  where  it  finds 
that  the  mansion  house  &c.  of  any  proprie- 
tor will  be  overflowed,  or  the  health  of  the 
neighbours  annoyed.  And  the  decision  in 
Hunter  v.  Matthews  was  founded  upon 
the  conclusive  effect  of  the    inquisition. 

My  opinion  is,  that  the  county  court  erred 
in  quashing  the  inquisition  found  by  the 
jury,  and  also  erred  in  quashing  the  other 
pioceedings.  The  objection  that  notice  of 
the  application  for  the  ferry  was  not  given 
according  to  the  requisition  of  the  statute, 
and  the  further  objection  that  no  public  road 
had  been  established  through  the  lands  of 
the  applicant,  from  and  to  which  the  ferry 
was  proposed  to  be  established,  are  wholly 
unwarranted,  if  not  contradicted,  by  the 
record,  and  would  seem  to  be  founded  upon 
the  erroneous  idea  that  the  evidence  of 
those  facts  ought  to  have  been  spread  upon 
the  record,  though  the  case  was  never  heard 
before  the  court  upon  the  question  whether 
the  ferry  ought  to  be  established,  which 
was  arrested  by  the  successful  motion  to 
quash  the  proceedings. — The  judgment  of 
the  circuit  court  reversing  that  of  the 
county   court  seems  to  me  perfectly  correct. 

ALL/EN,  J.  In  Hunter  v.  Matthews,  two 
of  the  jurors  had  been  of  the  jury  which 
found  an  inquisition  on  a  former  writ  of 
ad  quod  damnum  in  the  same  cause.  This, 
according  to  the  authorities,  was  a  cause 
of  principal  challenge ;  and  for  that  reason, 
and  because  the  inquisition  in  a  mill  case 
was  in  some  respects  conclusive  upon  the 
rights    of   both    parties,   I  was  of    opinion 
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that  the  inquisition  there  should  be  quashed. 

Neither    of  '  those  reasons  applies   to    the 

present    case.     The  objection   to  the  jurors 

did  not  constitute  a   cause  of  princi- 

468  pal  ^challenge:    it  concluded    to  the 
favour;  in    which   case  the  court,  in 

the  exercise  of  a  sound  legal  discretion, 
must  determine  upon  the  validity  of  the 
objection.  Even  where  the  juror  has  given 
a  former  verdict,  lord  Coke  says,  "that  in 
this  or  other  like  cases  he  that  taketh  the 
challenge  must  shew  the  record,  if  he  will 
have  it  take  place  as  a  principal  challenge; 
otherwise  he  must  conclude  to  the  favour. ' ' 
From  which  it  may  be  inferred  that  a 
cause  of  principal  challenge,  growing  out 
of  the  act  of  the  juror,  depends  not  so  much 
on  the  character  of  the  objection  as  on  the 
kind  of  proof.  The  fact  of  his  having 
rendered  a  former  verdict  in  the  same 
cause,  and  the  influence  it  would  be  likely 
to  exert  in  a  subsequent  trial,  could  not  be 
affected,  whether  proved  by  the  record,  or 
otherwise :  yet  in  the  latter  case  the  chal- 
lenge concludes  to  the  favour,  and  is  ad- 
dressed to  the  discretion  of  the  court. 
See,  upon  this  subject,  Co.  Litt.  157  b.,  3 
Thomas's  Co.  Litt.  479,  and  3  Black. 
Comm.  363.  It  is  not  said  in  either  ot  these 
authorities  that  the  expression  of  an  opin- 
ion constitutes  a  cause  of  principal  chal- 
lenge; and  from  the  instances  put,  and 
more  especially  from  the  remark  of  lord 
Coke  cited  above,  it  is  clear  that  the  ob- 
jection concludes  to  the  favour.  The  same 
doctrine  is  to  be  found  in  21  Viner's 
Abr.  266,  and  2  Rollers  Abr.  657. 

Viewing  the  objection  here  as  constitut- 
ing a  challenge  concluding  to  the  favour, 
I  think  the  court  should  have  overruled  it, 
after  the  inquisition  had  been  found.  Ac- 
cording to  the  uniform  course  of  decision, 
the  testimony  of  jurors  going  to  impeach 
their  own  verdict,  if  admissible,  should 
be  received  with  great  caution.  If  such 
testimony  be  resorted  to,  full  weight  should 
be  given  to  the  whole  of  it.  Here  the 
jurors  declare  that  their  opinions  previously 
formed  had  no  influence  on    their   finding. 

But  there  is  another  reason  why,  in    this 
peculiar  case,  there  can  be  no  propri- 

469  ety  in  quashing  the   inquisition.     *It 
concludes  nothing.     It  is  at   best  but 

the  opinion  of  twelve  men,  given  under 
oath,  as  to  the  question  of  public  conven- 
ience. The  court,  upon  that  as  well  as  the 
other  evidence,  establishes  the  ferry  or 
rejects  the  application.  In  a  mill  case,  the 
flnding  of  the  inquisition  that  the  health  of 
the  neighbourhood  will  be  annoyed  is 
conclusive;  and  so  in  respect  to  the  quan- 
tum of  damages  for  the  land  condemned. 
In  these  respects  it  differs  widely  from  an 
inquisition  of  the  kind  under  considera- 
tion. 

I  think  therefore  that  the  county  court 
erred  in  quashing  the  inquisition,  and  that 
the  judgment  of  the  circuit  court  reversing 
that  of  the  county  court  should  be  affirmed. 

The  other  judges  concurring,  judgment 
of  circuit  court  reversing  that  of  county 
court  affirmed. 


470  *Cocke  v.  Haxail's  Ex'x. 

NoTcmber,  1848,  Rlcbmond. 
(Absent  Cabbll,  P..  and  Stanabd,*  J.) 

Praadulent  Conveyance*— Racordatloa  of  Deedt-CiM 

at  Bar.— It  was  tbe  intention  of  the  leffisUtorc  In 
tbe  act  of  1792  reffulatlnff  conveyances,  (1  voL  of 
old  revised  code.  p.  1G7,  1 2.  4.)  to  reqnire  a  deed 
of  trnst  or  mortffafire  of  personal  estate  to  be 
recorded  in  tbe  general  court.  o7  in  the  court  of 
tbe  district,  county  or  corporation  in  which  tbe 
firrantor  resided.  Therefore  where  a  deed  of 
trust  of  personalty,  dated  tbe  I5th  of  July  iSUl 
stated  tbe  trrantor  to  be  of  Henrico  conoty.  and 
tbe  trustee  and  cestui  que  trust  to  be  of  the  tomi 
of  PetersbarfiT,  and  the  deed  was  never  recorded 
in  Henrico  but  only  In  Petersbarsr,  and  there  wai 
no  evidence  to  shew  that  either  at  tbe  date  of  tbe 
deed  or  of  its  recordation  in  Petersbarg.  tbe 
srrantor  resided  in  that  town,  Hkld,  tbe  deed  m> 
recorded  is  void  as  to  the  grantor's  creditors. 

By  deed  bearing  date  the  15th  of  Jnlj 
1812,  purporting  to  be  between  John  Bell 
**late  of  the  town  of  Petersburg  but  now  of 
Henrico  county*'  of  the  first  part,  George 
Keith  Taylor  of  the  said  town  of  Peteri- 
burg  of  the  second  part,  and  William  and 
Henry  Hazall  of  the  same  town  of  the  third 
part,  it  was  recited  that  Bell  was  indebted 
to  William  and  Henry  Hazall  the  sum  of 
10,000  dollars,  the  payment  of  which  he 
desired  to  secure,  and  be  conveyed  to  Tay- 
lor, in  trust  for  that  purpose,  certain  arti- 
cles of  household  and  kitchen  furniture  and 
liquors  mentioned  in  a  schedule  annexed  to 
the  deed.  In  the  court  of  hustings  of  Pe- 
tersburg on  the  first  of  March  1813,  this 
deed  was  acknowledged  by  Bell,  Taylor  and 
William  Hazall,  and  with  the  schedule  an- 
nezed  admitted  to  record. 

In  1817,  Benjamin    Cocke,  a   creditor  of 

William  A  John    Bell    &    Co.     brought  an 

action    in     the     superior     court    of 

471  *Prince  George  county  to  recover  his 
debt.     In   that   action,  judgment  was 

obtained  against  John  Bell  on  the  27th  of 
April  1818,  for  1634  dollars  72  cenrs  with 
interest  from  the  1st  of  June  1815,  and  costs; 
and  on  the  3d  June  1818  a  writ  of  fieri  facias 
was  issued  upon  the  judgment,  and  levied 
in  the  city  of  Richmond  on  property  which 
William  and  Henry  Hazall  claimed  to  have 
been  conveyed  by  the  deed  of  trust  afore- 
said. Upon  a  bill  by  them  in  the  court  of 
chanchery  at  Richmond,  the  sale  was  in- 
joined,  and  tbe  property  restored  to  the  pos- 
session of  Bell,  rjnder  an  order  of  the 
court  of  chancery,  William  Hazall,  the  sur- 
viving partner  of  William  and  Henry 
Hazall,  entered  into  bond  on  the  8th  of  No- 
vember 1831,  with  Philip  Hazall  his  snretj, 
in  the  penalty  of  4000  dollars,  conditioned  to 
pay  to  Cocke  all  such  costs  and  damages 
as  might  be  awarded  him  in  consequence 
of  the  injunction,  in  case  the  same  shonld 
be    dissolved.     This    injunction    was  dis- 

*He  had  been  connsel  for  the  plaintiff  In  error. 

tSee  monographic  noU  on  '^Fraudulent  and  Vol- 
untary Conveyances"  appended  to  Cochran  ▼.  Part*- 
11  OratL  848. 
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solved  on  the  25th  of  June  1833.  And 
thereupon  Cocke  brous^ht  an  action  upon 
the  injunction  bond,  in  the  circuit  court  of 
Henrico,  agfainst  Clara  Haxall  as  executrix 
of  Philip  Haxall.  Issues  were  joined  upon 
the  pleas  -of  conditions  performed  and  non 
damnificatus,  and  at  the  trial  the  facts  ap- 
peared to  be  as  herein  before  stated.  It 
was  admitted .  that  before  the  dissolution 
of  the  injunction,  John  Bell  had  died  in- 
solvent. 

In  this  state  of  the  case,  the  plaintiff 
moved  the  court  to  exclude  from  the  jury  the 
deed  aforesaid,  upon  the  ground  that  at  the 
time  of  its  execution  Bell  the  grantor  re- 
sided in  the  county  of  Hendco,  and  the 
property  conveyed  by  it  was  also  in  that 
county,  and  the  deed  had  never  been  re- 
corded in  Henrico,  and  was  therefore  void 
as  to  the  plaintiff.  But  the  court  overruled 
the  motion,  and  permitted  the  deed  to  be 
given  in  evidence  to  the  jury  as  a  deed 
properly  and  duly  recorded.  To  which 
opinion  the  plaintiff  excepted. 

472  *The  plaintiff  also  moved  the  court 
to  instruct  the  jury  that  the  deed  was 

void  as  to  him,  unless  by  the  evidence  it 
should  appear  to  the  satisfaction  of  the  jury, 
that  either  at  the  date  of  the  deed,  or  of 
its  recordation  in  the  hustings  court  of  the 
town  of  Petersburg,  the  grantor  resided  in 
that  town :  but  the  court  refused  to  give 
the  instruction,  and  the  plaintiff  excepted 
to  this  opinion  also.  A  second  instruction 
was  moved  and  overruled,  the  purport  of 
which  it  is  unnecessary  to  state. 

A  verdict  being  found  for  the  defendant, 
judgment  was  rendered  thereupon ;  and  to 
that  judgment  a  supersedeas  was  awarded. 

The  cause  was  argued  by  Stanard  and 
Lyons  for  the  plaintiff  in  error,  and  by  C. 
and  6.  N.  Johnson  for  the  defendant  in 
error.  In  the  course  of  the  argument,  the 
counsel  cited  and  commented  upon  the  fol- 
lowing statutes  and  decisions:  Act  of  1748, 
in  5  Hen.  Stat.  p.  409,  {  4;  Claybom'sex'or 
V.  Hill,  1  Wash.  177;  Note  to  Moore's  ex'or 
V.  The  Auditor,  in  3  Hen.  &  Munf.  235;  Act 
of  1785,  in  1  vol.  of  Old  Rev.  Code,  p.  IS,  16, 
ch.  10,  2  2;  Act  of  1792,  in  same  volume 
p.  157,  ch.  90,  i  2,  4,  and  p.  158,  (8;  Moore's 
ex'or  V.  The  Auditor,  3  Hen.  &  Munf.  232; 
Hodgson  V.  Butts,  3  Cranch  140 ;  Bond  v. 
Mewburn  and  others,  1  Brock.  316;  Act  of 
1814,  Sess.  Acts  of  1813-14,  p.  36,  ch.  10,  {  8; 
Act  of  1819,  1  K.  C.  p.  364,  ch.  99,  {  11 ;  Lane 
V.  Mason,  5  Leigh  520. 

ALLKN,  J.,  delivered  the  following  as 
the  opinion  of  the  court: 

The  court  is  of  opinion,  upon  a  considera- 
tion of  the  various  acts  of  the  legislature 
for  regulating  conveyances,  and  especially 
of  the  acts  of  1705,  ch.  21 ;  3  Hen.  Stat.  318,— 
of  1710,  ch.  13 ;  3  Id.  517,— of  1734,  ch.  6 ;  4  Id. 
397,— of  1748,  ch.  1;  5  Id.  408,  and   of 

473  1785,  ch.  •62 ;  12  Id.  154,  that  it  was  the 
intention  of  the  legislature,  in  the  act 

of  1792,  to  require  a  deed  of  trust  or  mort- 
gage of  personal  estate  to  be  recorded  in 
the  general  court,  or  in  the  court  of  the  dis- 
trict, county,  city  or  corporation  in  which 


the  grantor  resided.  And  it  appearing 
from  the  recital  in  the  deed  in  the  bill  of 
exceptions  referred  to,  that  the  grantor 
John  Bell  resided  in  Henrico  county,  and 
the  deed  having  heen  recorded  in  the  cor- 
poration of  Petersburg;  such  deed,  so 
recorded,  was  void  as  against  the  creditors 
of  said  grantor.  The  court  is  therefore 
of  opinion,  that  the  court  below  erred  in 
permitting  said  deed  to  go  in  evidence  to 
the  jury,  and  in  refusing  to  give  the  first 
instruction  asked  for  by  the  pldintiff. 
Therefore  the  judgment  is  reversed  with 
costs,  and  the  cause  remanded,  with  instruc- 
tions to  exclude  the  said  deed  from  going 
in  evidence,  if  no  other  testimony  should  be 
adduced  on  the  trial,  and  to  give  the  first 
instruction '  as  prayed  for  by  the  plaintiff, 
if  the  same  should  be  again  required. 


474    *Wade's  Heirs  v.  Greenwood  &  Wife. 

November,  1848,  Richmond. 

[40  Am.  Dec.  750.]. 

(Absent  Cabsll,  P.) 

Specific  Performance*  —  Unrecorded  Conveyance  — 
Grantor's  Creditors— Lost  Deed— Cost*.  —  In  1814 
land  was  sold,  possession  thereof  delivered,  part 
of  the  parchase  money  paid,  and  a  contract  made 
to  pay  a  farther  part  when  a  lawful  rlffht  shonld 
be  conveyed,  in  1820  a  bill  was  filed  by  the  vendor 
and  his  wife  (who  claimed  to  have  Inherited  the 
land  from  her  father)  asrainst  the  vendees  and 
their  assifirnee,  askinsr  specific  execution  of  the 
contract.  The  bill  also  made  defendant  a  non- 
resident, who,  it  was  alleged,  had  formerly  owned 
the  land,  and  conveyed  it  to  the  father  by  a  deed 
which  was  accidentally  destroyed  before  it  was 
placed  on  record.  The  assignee  in  his  answer 
said,  ^e  had  heard  a  report  that  the  father  mort- 
firasred  the  land  to  secure  a  debt  which  was  yet 
unpaid.  He  professed  his  readiness  to  pay  the 
balance  due  from  him  to  the  vendees,  upon 
receivinff  a  title  to  the  land,  and  a  release  of  the 
mortgage,  if  there  was  one.  The  nonresident 
defendant,  though  proceeded  against  by  publi- 
cation, put  in  no  answer.  It  was  proved  by  a 
witness,  that  in  1794  the  nonresident  defendant 
conveyed  the  land  to  the  father  of  the  female 
complainant:  that  the  deed  was  acknowledged 
before  three  witnesses,  and  delivered  to  one  of 
them  to  have  it  recorded :  and  that  it  was  acci- 
dentally burnt  while  in  his  possession.  In  1880  a 
decree  was  made  for  specific  execution.  Daring 
all  this  time  the  vendees  and  their  assignee,  and 
the  heirs  of  the  latter,  continued  to  hold  posses- 
sion  of  the  land ;  none  of  them  asked  a  rescission 
of  the  contract:  and  it  did  not  appear  that  there 
was  any  such  mortsrage  as  was  mentioned  in 
the  answer.  Upon  an  appeal  by  the  heirs  of  the 
assignee.  Held.  1.  That  as  the  conveyance  to  the 
father,  though  never  recorded,  and  afterwards 
destroyed,  was  effectual  against  the  grantor  to 
vest  the  legal  title  in  the  father,  and  the  great 
lapse  of  time  since  that  conveyance,  in  connexion 
with  the  uninterrupted  possession  of  the  father 

^Specific  Performance.  -See  monographic  note  on 
"Specific  Performance"  appended  to  Hanna  v. 
Wilson,  3  Qratt  348. 
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and  those  clalminff  nncler  blm,  furnisbed  a 
snfflcient  presamptlon  afiralnst  any  claim  on  the 
part  of  the  grantor's  creditors,  the  decree  for 
specific  execution  was.  nnder  the  circumstances, 
proper.  2.  That  as  there  was  no  record  of  the 
said  conveyance,  a  commissioner  shonld  be  di- 
rected to  ezecate  another  deed  from  the  rrantor 
to  the  appellants.  8.  That  as  the  ancestor  of  the 
appellants  was  not  bound  to  take  the  title  until 
the  existence  and  validity  of  the  said  con- 

475  veyance  *had  been  Judicially  ascertained, 
and  as  the  burthen  of  establishinff  these 

facts  devolved  on  the  vendors,  they  should  be 
decreed  to  pay  the  costs. 

Same— Pttrsonal  Decree  against  Heirs  off  Vendee— Rule. 
—Where  a  suit  Is  brought  against  a  vendee  for 
specific  execution,  and  pending  the  suit  he  dies, 
and  the  same  is  revived  against  his  heirs,  they  are 
not  liable  to  a  personal  decree:  the  decree  should 
merely  be,  that  unless  they  pay  tbe  purchase 
money  and  interest  within  a  period  to  be  pre- 
scribed, the  land  shall  be  sold. 

5aie  of  Land— Enforcement  of  Vendor's  Uen— Time  for 
Redemptloat— In  a  suit  by  a  vendor  against  the 
vendee's  heirs,  to  subject  lands  to  sale  by  virtue 
of  ttae  vendor's  lien  for  his  purchase  money,  it  is, 
in  general,  an  improper  exercise  of  discretion  to 
decree  an  immediate  sale  without  allowing  any 
time  for  redemption,  or  to  decree  the  sale  to  be 
made  for  cash.  If  circumstances  exist  wblch 
render.lt  expedient  to  sell  forthwith  and  for  cash, 
such  circumstances  should  be  disclosed  by  the 
record.  If  there  be  a  decree  to  sell  forthwith  and 
for  ready  money,  in  a  case  In  which  nothinsr 
appears  to  call  for  or  Justify  a  departure  from 
the  general  rule,  the  decree  will  for  this  cause  be 
reversed. 

Bj  deed  dated  the  18th  of  September  1777, 
James  Dejarnett  and  wife  conveyed  to 
George  Mitchell  a  tract  of  400  acres  of  land 
in  the  counties  of  Halifax  and  Pittsylvania, 
being  chiefly  in  the  former.  Dejarnett  ac- 
knowledged the  deed,  and  his  wife  was 
privily  examined,  in  the  court  of  Halifax 
county  on  the  day  of  its  date,  and  the  same 
was  thereupon  admitted  to  record. 

By  a  deed  of  the  19th  of  December  1786, 
in  the  names  of  Mitchell  and  his  wife,  the 
land  was  conveyed  to  John  Welch.  This 
deed  was  proved  in  the  court  of  Halifax 
county,  on  the  21st  of  June  1787,  by  two 
witnesses  as  to  Mitchell ;  but  his  wife  did 
not   appear  to  have  beefi  privily  examined. 

By  a  deed  of  the  25th  of  April  1788,  in 
the  names  of  Welch  and  his  wife,  the  land 
was  conveyed  to  Daniel  Roberts.  This  deed 
was  also  proved  in  the  court  of  Halifax 
county  by  two  witnesses;  but  the  wife  of 
Welch  did  not  appear  to  have  been  privily 
examined. 

Daniel  Roberts  sold  the  land   to    Redmon 
Cody,    who  died  leaving  a  daughter  Nancy 
his  only  child  and   heir.     She  intermarried 
with  Bartlett  Greenwood, 

476  *^On  the   28th   of  May  1814,  articles 
were     executed    between     Hardwick 

Shearing  and  Moses  Shearing  of  the  one 

tBnforcement  of  Judgment  Liens— Time  For  Redemp. 
tlon.— The  principal  case  is  cited  in  foot-noU  to  Craw- 
ford V.  Weller,  23  Grait.  885. 


part,  and  Bartlett  Greenwood  of  the  other 
part,  whereby  the  two  former  acknowledged 
that  they  had  bought  the  land  of  Greenwood 
and  received  possession  from  him,  and  (in 
addition  to  what  was  stated  in  the  articles  to 
have  been  paid)  were  to  pay  Greenwood  100 
dollars  upon  his  making  to  them  a  lawfni 
right  to  the  land,  and  300  dollars  more  tbe 
25th  of  December  1816.  Hardwick  Shearing 
and  Moses  Shearing  afterwards  transferred 
their  right  to  the  land  to  Henry  Wade. 

In  1820,  Greenwood  and  wife  filed  their 
bill  in  the  superior  coturt  of  chancery  at 
Lynchburg,  against  Roberts,  the  par- 
chasers  from  Greenwood,  and  Wade  their 
assignee,  setting  forth,  that  tbe  fother  of 
the  female  complainant  died  during  her 
minority,  seized  of  the  land,  and  the  sale 
by  the  plaintiffs  was  made  before  they  had 
knowledge  of  the  facts  in  regard  to  tbe 
title;  that  Roberts  received  full  payment 
for  the  land,  and  executed  to  Redmon  Cody 
a  deed  for  the  same  in  due  form  of  law; 
that  Cody  was  put  in  possession  of  tbe 
premises  pursuant  to  the  deed,  and  be  and 
those  claiming  under  him  have  held  the 
possession  33  years  uninterruptedly;  that 
the  deed  executed  by  Roberts  to  Cody  was 
delivered  over  by  Cody  to  Haynes  Morgan 
esquire,  then  a  practising  attorney  in  tbe 
county  court  of  Pittsylvania,  to  offer  to 
the  said  court  for  probat,  and  Morgan  de- 
posited the  deed  with  his  own  papers  in  bis 
office,  which  was  consumed  by  lire  in  tbe 
year  1787,  before  the  period  for  holding  said 
court  had  arrived ;  that  Roberts  resides  oat 
of  the  commonwealth,  and  the  Sheariogi 
have  also  gone  out  of  the  state,  having  pre- 
viously sold  their  interest  in  the  land  to 
Wade,  and  put  him  in  possession  thereof. 
The  bill  prayed  a  conveyance  of  the  title 
of  Roberts,  and  that  the  land  be  decreed  to 
be  sold,  and  the  complainants  paid  the  400 
dollars  remaining  due,  with  interest  there- 
upon. 
477  *Wade,  in  his  answer,  admitted  that 

he  contracted  with  the  Shearings  at 
the  price  of  800  dollars,  of  which  he  had 
paid  at  different  times  400  dollars,  leavinK 
the  residue  unpaid.  He  said,  he  had  heard 
a  report  that  Cody  in  his  lifetime  mort- 
gaged the  land  to  secure  a  debt  to  John 
M'Rae  of  Petersburg,  and  that  the  debt 
was  yet  unpaid.  He  pn>fes8ed  his  readiness 
to  pay  the  balance  due  from  him  to  tbe 
Shearings,  upon  receiving  a  title  to  the 
land,  and  a  release  of  the  mortgage,  if  there 
was  a  mortgage;  but  entertaining  strong 
doubts  as  to  the  plaintiffs'  title,  he  was 
not  willing,  he  said,  to  part  with  his  money 
until  those  doubts  were  removed. 

Moses  Shearing  also  answered,  statin^t 
that  by  an  arrangement  made  by  him  with 
Hardwick  Shearing,  the  latter  had  taken 
the  benefit  and  burthen  of  the  contract.  ^ 

The  cause  was  proceeded  in  by  publica- 
tion against  Roberts  and  Hardwick  Shear- 
ing, and  the  bill  as  to  them  was  taken  for 
confessed. 

Chancellor  Taylor  referred  the  title  of  the 
plaintiffs  to  a  commissioner,  to  be  by  him 
regularly  deduced  for  SO  years.    The  com- 
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missioner  reported  the  evidence  of  James 
Dejarnett,  that  he  was  in  possession  of  the 
land  by  purchase  as  early  as  1770,  and  then 
held  the  original  patent  for  the  same ;  and 
the  evidence  of  James  Montgomery,  that 
after  Deiarnett  sold  the  land,  he  (Mont- 
gomery) saw  the  original  patent  in  the 
hands  of  Welch,  who  then  owned  the  land. 
The  deposition  of  Thomas  Self  was  also 
taken  the  15th  of  May  1822.  He  deposed, 
that  aboat  28  years  before,  he  rented  the 
land  from  Redmon  Cody,  and  he  then  under- 
stood from  Daniel  Roberts  and  said  Cody, 
'  that  he  (Roberts)  had  sold  the  land  to 
Cody ;  that  at  the  time  of  the  conversation 
of  Roberts  and  Cody,  or  some  short  time 
before,  the  last  payment  was  made  by  Cody 
to  Roberts;  that  the  deponent  was  called 
on  by  the  parties  to  witness  a  deed  from 
Roberts  to  Cody;  that  the  deed  was  ac- 
knowledged in  the  presence  of  deponent  and 
of  Haynes  Morgan  and  Reuben  Comp- 

478  ton,    and    *all    three    witnessed    the 
same ;  that  Morgan  undertook  to  have 

it  recorded,  and  took  it  in  possession  for 
that  purpose;  that  Morgan's  house  was 
burnt  some  time  afterwards;  and  that  the 
deponent  had  never  been  called  on  to  prove 
the  deed  for  the  purpose  of  having  it  re- 
corded. 

The  defendant  Wade  died  pending  the 
suit,  and  the  same  was  revived  against  his 
heirs. 

On  the  19th  of  May  1830,  the  chancellor 
decreed,  that  upon  mrs.  Greenwood's  unit- 
ing with  her  husband  in  the  relinquish- 
ment of  her  right  to  the  land  by  such  good 
and  sufficient  deed  to  the  heirs  of  Wade  as 
counsel  learned  in  the  law  should  advise, 
and  delivering  the  same  to  the  said  heirs 
or  some  one  of  them,  if  he  or  they  would 
receive  it,  but  if  not,  depositing  it  with  the 
clerk  of  the  court  for  their  use,  the  heirs  of 
Wade  should  pay  unto  the  plaintiffs  the 
sum  of  400  dollars  with  interest  thereon 
from  the  25th  of  December  1814,  and  their 
costs  by  them  about  their  suit  expended. 
And  the  court  further  decreed,  that  in  case 
default  should  be  made  in  such  payment 
upon  the  execution  and  delivery  of  the  said 
deed  as  aforesaid,  the  defendants,  or  such 
of  them  as  might  have  the  possession  of 
the  land,  should  deliver  the  possession 
thereof  to  the  marshal  of  the  court,  and 
that  the  marshal,  after  having  advertised 
the  time  and  place  of  sale  for  four  weeks 
in  some  newspaper  printed  in  the  town  of 
Lynchburg,  at  the  front  door  of  the  court- 
houses of  Halifax  and  Pittsylvania  counties 
on  some  court  day,  and  at  some  public  place 
near  the  premises  at  least  ten  days  before 
the  sale,  should  proceed  upon  the  premises 
to  sell  by  way  of  public  auction,  to  the 
highest  bidder  for  ready  money,  the  land 
aforesaid,  or  so  much  thereof  as  should  be 
sufficient  to  pay  off  and  discharge  the  said 
principal  money,  interest  and  costs,  and 
the  expenses  attending  the  said  sale,  and 
should  pay  the  proceeds  thereof,  after  de- 
fraying   the    expenses  attending  the 

479  same,    into    one    of    the    banks    *at 
I^ynchburg   to  the   credit  of  the  suit. 


subject  to  the  future  order  of  the  court,  and 
report  his  proceedings  to  the  court.  And 
liberty  was  reserved  to  the  defendants 
Daniel  Roberts  and  Hardwick  Shearing, 
respectively,  to  shew  cause  against  the 
decree  at  any  time  within  seven  years,  upon 
their  appearing  and  answering  the  bill. 

A  deed  from  Greenwood  and  wife  was  ex- 
ecuted to  the  heirs  of  Wade,  and  the  wife's 
privy  examination  and  acknowledgment,  as 
well  as  the  husband's  acknowledgment, 
duly  certified  by  two  justices  of  the  peace, 
and  the  deed  tendered  to  one  of  the  Keirs, 
and  deposited  with  the  clerk  of  the  eourt, 
as  directed  by  the  decree. 

An  appeal  was  allowed  from  the  dteree, 
on  the  petition  of  Wade's  heirs,  who  in- 
sisted that  the  plaintiffs  had  not  made  a 
lawful  title  agreeably  to  the  contract,  and 
under  the  circumstances  ought  not  to  have 
been  permitted  to  sell  the  land,  at  the  sac- 
rifice which  a  doubtful  title  must  occasion, 
for  the  balance  of  the  purchase  money, 
which,  by  the  terms  of  the  agreement,  was 
not  to  be  paid  until  after  a  good  title  was 
made :  that  at  all  events  no  sale  should  have 
been  decreed,  .  but  upon  terms  of  repaying 
to  the  heirs  of  Wade  the  amount  paid  by 
them  to  Shearing,  and  by  Shearing  to  the 
plaintiffs,  and  rescinding  the  agreement, 
which  could  not  be  performed  on  the  part 
of  the  plaintiffs:  and  that,  before  any  sale 
could  justly  be  asked,  an  enquiry  should 
have  been  directed  to  ascertain  whether  the 
mortgage  mentioned  in  the  answer  of  Wade 
ever  existed,  or  still  remained. 

Garland  for  appellants.  This  being  a  bill 
for  specific  execution,  the  court  will  not 
decree  such  execution  if  it  would  be  in- 
equitable to  do  so.  Cabell,  P.,  delivering 
opinion  of  court  in  Bryan  v.  Ivofftus's 
adm'rs,  1  Rob.  16.  Here  there  is  reason  to 
apprehend  disturbance  by  Roberts  or  his 
heirs.  Self  has  not  proved  any  delivery  of 
the  deed  by  Roberts,  or  by  his  anthor- 
480  ity ;  and  if  he  had,  *it  is  at  least  ques- 
tionable whether  a  single  witness 
would  be  sufficient  to  establish  the  fact, 
seeing  that  the  deed  could  only  be  admitted 
to  record  upon  proof  by  three  witnesses.  It 
must  be  considered  a  case  of  a  clouded  title, 
under  which,  if  a  sale  be  made,  the  land  will 
be  sacrificed;  which  a  court  of  equity  does 
not  permit.  Gay  v.  Hancock  &  others,  1 
Rand.  72.  Mere  possibilities,  it  is  true, 
constitute  no  objection  to  a  specific  execu- 
tion ;  as  where,  from  the  length  of  time,  it 
is  impossible  to  discover  in  whom  the  legal 
title  is.  But  when  a  considerable,  a  rational 
doubt  exists,  notwithstanding  the  court 
inclines  to  the  opinion  that  a  good  title  can 
be  made,  specific  execution  will  not  be  de- 
creed. Stapylton  v.  Scott,  16  Ves.  272.  The 
court  never  decrees  such  execution  where 
the  title  is  involved  in  difficulties.  1  Fonbl. 
Eq.  190;  Marlow  v.  Smith,  2  P.  Wms.  198; 
White  V.  Foljambe,  11  Ves.  337.  A  pur- 
chaser will  not  be  compelled  to  take  a  doubt- 
ful title.  Roake  v.  Kidd,  5  Ves.  647; 
Lowes  V.  I/Ush,  14  Ves.  547 ;  Franklin  v. 
Lord  Brownlow,  14  Ves.  550;  Sloper  v. 
Fish,  2  Ves.  &   Beames  145.     Although  the 
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court  thinks  the  title  good,  yet  if  it  be 
doubtful,  specific  execution  will  be  denied. 
Cooper  V.  Denne,  1  Ves.  jr.  565;  Jervoise 
V.  Duke  of  Northumberland,  1  Jac.  &  Walk. 
549. 

A  party  seeking  specific  performance 
should  shew  that  he  is  not  himself  in  de- 
fault, and  that  he  has  taken  all  proper  steps 
towards  performance  on  his  part.  2  Story's 
Equity,  p.  81,  {  771;  1  Fonbl.  Eq.  book  1, 
ch.  6,  I  2;  Milward  v.  Earl  Thanet,  5  Ves. 
720,  note ;  Moore  v.  Blake,  1  Ball  &  Beatty 
68,  9 ;  Pratt  and  others  v.  Carroll,  8  Cranch 
471;  Colson  v.  Thompson,  2  Wheat.  336, 
341 ;  Brashier  v.  Gratz  and  others,  6  Wheat. 
528.  Here  a  conveyance  should  have  been 
directed  of  the  title  of  Roberts,  or  at  least 
the  plaintiffs  should  have  been  required  to 
execute  an  indemnifying  bond  against  any 
title  outstanding  in  him  or  derived  through 
him,  and  against  the  other  defects  alleged 
by  the  vendee. 

481  *The  decree  is  also  erroneous  in  al- 
lowing interest  on  the  purchase  money 

from  a  date  anterior  to  the  execution  of  the 
conveyance  by  Greenwood  and  wife,  and  in 
allowing  them  their  costs.  It  is  moreover 
harsh  in  directing  the  land  to  be  sold  for 
ready  money,  upon  four  weeks  notice.  A 
reasonable  time  should  have  been  allowed 
for  paying  the  money,  and  the  sale  should 
have  been  upon  a  reasonable  credit. 

Patton  and  C.  Johnson  for  the  appellees. 
No  objection  is  made  in  the  pleadings  to 
going  on  and  completing  the  contract,  if  a 
good  title  can  be  made.  Now  Roberts  had 
a  title  which  would  have  enabled  him  to 
sustain  his  right  to  this  land  against  all 
the  world,  before  his  conveyance  to  Cody. 
And  after  that  conveyance,  the  execution 
of  which  is  clearly  proved,  the  title  of 
Roberts  was  fully  vested  in  Cody.  Had 
Cody  brought  a  writ  of  right  to  recover  the 
land  against  Roberts,  and  adduced  in  that 
case  the  same  evidence  that  is  exhibited 
here,  it  would  have  been  abundantly  suffi- 
cient to  entitle  him  to  recover.  After  such 
a  lapse  of  time  without  any  creditor  of 
Roberts  or  subsequent  purchaser  from  him 
being  heard  of,  it  must  be  presumed  that 
the  title  is  unexceptionable.  This  principle 
of  presumption  equally  applies  to  the  objec- 
tion that  the  wives  of  two  of  the  parties 
who  successively  conveyed  the  land  did  not 
join  in  the  conveyances. 

The  sufficiency  of  the  title  is  to  be  ascer- 
tained at  the  time  of  the  decree,  not  at 
the  time  of  suit  brought.  Hepburn  v. 
Auld,  5  Cranch  262.  The  cases  of  Lyddal  v. 
Weston,  2  Atk.  19,  Sperling  v.  Trevor,  7 
Ves.  497,  Hillary  v.  Waller,  12  Ves.  251, 
Halsey  v.  Grant,  13  Ves.  73,  and  Horn i blow 
V.  Shirley,  Id.  81,  shew  the  kind  and  de- 
gree of  doubt  or  defect  which  will  prevent 
specific  execution,  and  what  will  be  con- 
sidered as  sufficiently  guarded  against  by 
the  vendor's    warranty.      The    cases 

482  *of  Fleetwood   v.  Green,  15  Ves.  594, 
Margravine    of  Anspach  v.    Noel,    1 

Madd.  C.  R.  310,  american  edi.  172,  Brad- 
shaw  V.  Bradshaw  and  others,  2  Meriv.  492, 
and  Burnell  v.  Brown,  1   Jac.  &  Walk.  173, 


shew  that  where  the  party  resisting  specific 
execution  is  in  possession  of  the  land,  there 
will  be  a  stronger  disposition  on  the  part 
of  the  court  to  compel  specific  execution 
(notwithstanding  small  objections  to  the 
title),  and  to  leave  the  party  to  his  remedy 
on  the  general  warranty  in  his  deed. 
Buckle  V.  Mitchell,  18  Ves.  Ill,  shews  that 
remote  and  merely  contingent  objections 
to  the  title  will  not  avail.  Here  the  hni- 
band  and  wife  have  executed  and  tendered 
a  deed  conveying  the  land.  And  therefore 
the  question  suggested  in  Howel  v.  George, 
1  Madd.  C.  R.  1,  whether  specific  perform- 
ance of  the  husband's  contract  for  the  sale 
of  the  wife's  land  can  be  decreed,  so  at  to 
require  him  to  procure  her  to  join  in  the 
conveyance,  need  not  be  considered. 

As  the  vendee  was  in  possession  of  the 
land,  he  was  properly  required  to  pay  in- 
terest on  the  purchase  money.  The  con- 
tract expressly  provided  a  particular  daj 
for  the  last  payment;  and  where  that  is  the 
nature  of  the  contract,  and  the  party  hai 
also  had  possession  of  the  land,  interest 
will  go  upon  the  purchase  money  from  that 
day. 

There  is  nothing  in  the  record  from 
which  it  can  be  inferred  that  the  discretion 
of  the  chancery  court  was  improperly  ex- 
ercised in  decreeing  a  sale  for  cash  upon 
four  weeks  notice.  Under  the  circumstances 
of  this  case,  and  after  the  delay  of  payment 
which  had  already  occurred  through  the 
vendee's  default,  it  would  have  been  im- 
proper to  allow  further  delay,  especially 
when  the  sum  to  t>e  raised  was  so  inconsid- 
erable. Moreover  the  case  of  Manns  v. 
Flinn's  adm*r,  lOI^eigh  93,  shews  that  this 
is  no  ground  for  reversing  the  decrees 

483  *ALLKN,  J.,  delivered  the  foUow- 
ing  as  the  opinion  of  the  court: 
The  court  is  of  opinion,  that  it  appears 
from  the  evidence  that  Daniel  Roberts  did 
convey  the  land  in  the  bill  and  proceedings 
mentioned  to  Redmon  Cody,  the  ancestor 
of  the  female  appellee:  that  such  convey- 
ance, though  never  recorded,  and  afterwards 
lost  or  destroyed,  was  effectual  as  against 
the  grantor  to  vest  the  legal  title  in  said 
Cody :  and  that  the  great  lapse  of  time  since 
said  conveyance,  in  connexion  with  the 
continued  and  uninterrupted  possession  of 
the  land  by  Cody  and  those  claiming  under 
him,  furnishes  a  sufficient  presumption 
against  any  claim  on  the  part  of  the  cred- 
itors of  said  Daniel  Roberts.  The  court  is 
therefore  of  opinion,  that  as  the  appellants 
have  continued  to  hold  possession  of  the 
property,  and  have  not  asked  for  a  rescis- 
sion of  the  contract,  it  was  proper,  under 
the  circumstances  of  the  case,  to  decree  a 
specific  performance  of  the  contract;  and 
that  in  this  there  was  no  error  in  the  de- 
cree. But  the  court  is  further  of  opinion, 
that  the  ancestor  of  the  appellants  was  not 
bound  to  take  the  title  of  the  appellees  until 
the  existence  and  validity  of  the  said  con- 
veyance from  Daniel  Roberts  had  been  jn- 
dicially  ascertained;  that  the  burthen  of 
establishing  those  facts  devolved  upon  the 


680 


2  ROB. 


WaI«KSRS  V,  BOAZ  &  Othbrs. 


484,  486,  486 


appellees;  and  therefore  that  thej  shoald 
have  been  decreed  to  pay  the  costs.  The 
court  is  further  of  opinion,  that  as  there  is 
no  record  of  the  conveyance  from  Daniel 
Roberts,  a  commissioner  should  have  been 
directed  to  execute  a  deed  from  him  to  the 
appellants.  The  court  is  further  of  opin- 
ion, that  under  the  authority  of  Tibbs  &c. 
V.  Matthews  &c.  decided  in  this  court  on 
the    sixth   day   of   May  1829,  *it  was 

484  wrong"  to  decree   personally  *against 
the  appellants,  who,  as   heirs   of   the 

vendee,  were  not  liable  to  a  personal  decree. 
The  decree  should  have  been,  that  unless 
they  paid  the  said  debt  and  interest  within 
a  period  to  be  prescribed,  the  land  should 
be  sold.  And  the  court  is  further  of  opin- 
ion, that  in  a  suit  to  subject  lands  in  the 
hands  of  heirs  to  sale,  for  the  equitable 
lien  of  the  vendor  for  unpaid  purchase 
money  due  from  their  ancestor,  or  for  the 
debt  of  the  ancestor,  it  is,  in  general,  an 
improper  exercise  of  discretion  to  decree  an 
immediate  sale  without  allowing  any  time 
for  redemption,  and  to  decree  a  sale  for 
cash :  and  that  if  circumstances  exist  which 
render  it  expedient  to  sell  forthwith  and 
for  cash,  such  circumstances  should  be  dis- 
closed by  the  record.  In  the  case  under 
consideration,  nothing  appears  to  call  for 
or  justify  a  departure  from  the  general  rule ; 
and  the  court  is  therefore  of  opinion,  that 
there  was  error  in  directing  the  marshal  to 
take  possession  of  the  land,  and  to  sell 
forthwith  and  for  ready  money.  It  is 
therefore  decreed,  that  so  much  of  the  said 
decree  as  conflicts  with  this  opinion  be  re- 
versed, and  that  the  appellants  recover 
against  the  appellees  their  costs  here  ex- 
pended ;  that  the  said  decree  be  affirmed  for 
the  residue;  and  that  the  cause  be  re- 
manded, with  instructions  to  be  finally 
proceeded  in  according*  to  the  principles 
above  declared.    

485  *W«lkers  v.  Boaz  and  Others. 

November,  1848,  Richmond. 

(Absent  CABBiiii,  P.) 

Writ  of  Rlgbt-Pleadlng— Nonjoinder  of  Demandant* 
Most  Be  Pleaded  In  AlMtement— Cases  Approved,  t— 

Upon  a  writ  of  riffht  by  three  demandants,  it  ap- 
pears at  the  trial  of  the  mise,  that  the  tenement 
demanded  descended  to  the  demandants  and 
.  their  two  infant  brothers  from  their  mothe^,  and 
that  those  two  infants  successively  died  without 
issue,  and  were  survived  by  their  father  as  well 
as  by  the  demandants:  Held.  1.  That  upon  the 


*In  Tibbs  &c.  v.  Matthews  &c.  the  court  of  appeals 
adjulffed  the  decree  to  be  erroneous  in  this,  that  it 
was  "personal  against  the  heirs,  and  not  conditional 
(as  it  ouffht  to  have  been)  that  unless  they  pay  the 
money,  the  lands  be  sold"  ^.— Note  in  Original 
Edition. 

tWrit  of  Rlffht-Pleadlnff-Mlsjolnder  of  Demandant 
—natter  in  AlMtement—ln  Bell  v.  Snyder.  10  Gratt 
966,  it  is  said  the  nonjoinder  of  the  omitted  heir  was 
clearly  a  matter  inabatement«  and  was  not  there- 
fore available  on  the  mise  joined:  and  the  cases  of 
Green  v.  Lttier,  8  (branch  229,  Garrard  v.  Henry,  6 


death  of  the  infant  who  first  died,  his  share  of  the 
tenement  descended  to  his  four  brothers,  without 
regard  to  the  father;  and  upon  the  death  of  the 
other  infant,  the  share  which  he  derived  by  de- 
scent from  the  mother  passed  in  like  manner  to 
the  three  brothers,  but  the  share  which  he  derived 
by  descent  from  his  brother  (l-4th  of  l-6th)  de- 
scended to  his  father.  2w  That  according  to  the 
principles  established  in  Garrard  &c.  v.  Henry  &c.. 
6  Rand.  110,  and  Linton  and  others  v.  Bartly  and 
others,  9  Leigh  444.  the  fact  of  the  father's  having 
so  become  interested  as  tenant  in  common  with 
the  demandants  (not  having  been  pleaded  in 
abatement)  cannot  prevent  the  demandants  from 
recovering  so  much  of  the  tenement  as  they  shew 
title  to,  namely,  all  except  that  fourth  of  a  fifth. 

Same-Same— Nonsuit— Wlien  Proper  to  Set  Aside.- A 
nonsuit  in  a  writ  of  right  having  been  suffered 
under  a  misapprehension  6u.  the  part  of  the  de- 
mandants and  their  counsel  as  to  the  legal  effect 
of  an  instruction  given  at  the  trial,  hsld,  the 
court,  in  the  exercise  of  a  soand  discretion,  should, 
on  the  motion  of  the  demandants,  have  set  aside 
the  nonsuit;  and  this  not  having  been  done,  the 
judgment  overruling  such  motion  was  reversed. 

Same— 3ame-Plea  of  Several  Tenancy— When  Pleaded. 
—Within  what  time  the  plea  of  several  tenancy 
should  be  pleaded  in  a  writ  of  right 

On  the  13th  of  March  1824,  Benjamin  P. 
Walker,  Samuel  J.  Walker  and  laaac  W. 
Walker,  by  John  M.  Walker  their  father 
and  next  friend,  sued  out  of  the  circuit 
court  of  Buckingham  county  a  writ  of 
praecipe  quodreddat  against  Meshack  Boaz, 
William  Phelps  and  James  Rogers,  which 
writ  was  returnable  to  the  rule  day  in  April 
.  following,  and  was  then  returned  ez- 
486  ecttted  *on  Boaz,  but  not  on  the  other 
tenants.  At  that  rule  day,  the  de- 
mandants filed  their  count  demanding  a 
tenement  of  272  acres  of  land.  A  new  writ 
having  been  issued  against  Pl>elps  and 
Rogers,  and  returned  executed  upon  them, 
at  April  term  1825  '*came  the  parties,  and 
by  their  consent"  an  order  of  survey  was 
entered.  At  April  term  1826,  again  **came 
the  parties  by  their  attorneys,  and  by  their 
consent**  a  new  order  of  survey  was  en- 
tered. Under  the  first  order,  a  survey  was 
made  the  22d  of  April  1825 ;  under  the  last, 
the  7th  of  September  1826. 

At  September  term  1826,  before  the  case 
had  been  called,  the  tenants  tendered  a 
plea,  that  Boaz  was  seized,  as  sole  tenant 
in  fee,  of  228  acres  part  of  the  land  de- 
manded, absque  hoc  that  the  said  Boaz  had 
any  thing  in  the  said  228  acres;  that  Rogers 
was    seized,    as    sole    tenant   in    fee,  of  24 

Rand.  1 10,  and  Walktv  v.  Boaz,  2  Rob.  485.  only  prove 
the  same  general  doctrine  that  on  the  mise  joined 
matter  in  abatement  cannot  be  taken  advantage  of 
by  the  tenant ;  but  none  of  these  cases  touch  the  ques- 
tion arising  in  this  case  which  holds  that  upon  the 
mise  Joined  every  affirmative  matter  going  to  the 
right  and  title  of  the  demandant  the  want  of  which 
might  have  been  pleaded  in  bar  of  the  action,  is 
necessarily  put  in  issue  and  he  is  put  to  proof  of  the 
same. 

Same  — Same— Nonsuit.— See  generally,  mono- 
graphic note  on  "Judgments"  appended  to  Smith 
V.  Charlton,  7  Gratt.  425. 
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acres  other  part  thereof,  with  a  like  erro- 
neous absque  hoc;  and  that  Phelps  was 
seized,  as  sole  tenant  in  fee,  of  the  balance, 
with  a  like  absque  hoc.  The  plea  was  ver- 
ified by  affidavit.  At  the  same  time  a  like 
plea  was  tendered  in  another  case  of  a  writ 
of  right  by  the  same  demandants  against 
Meshack  Boaz  and  Thomas  Coleman.  The 
reason  assigned  for  not  offering  the  pleas 
sooner  was,  that  Boaz  and  his  counsel  did 
not  know  how  much  of  his  land  (he  holding 
one  entire  tract)  was  demanded  in  one  suit, 
and  how  much  in  the  other,  until  the  last 
survey  was  returned.  The  court,  however, 
reject€ld  the  pleas,  being  of  opinion  that 
they  were  offered  at'  too  late  a  period.  And 
the  tenants  excepted. 

After  a  demurrer  to  the  count,  which  the 
court  overruled,  the  mise  was  joined  on  the 
mere  right. 

At  the  trial,  the  demandants  adduced  evi- 
dence to  piove  that  the  land  in  controversy 
was  granted  to  Jeremiah  Whitney  by  patent 
dated  June  22. 1780 :  that  Jeremiah  Whitney, 
the  patentee,  died  in  the  year  1781 :  that 
his  brother  Josiah  Whitney  was  his 
487  heir  at  law,  to  whom  *the  said  land 
thereupon  descended:  that  Josiah 
Whitney  sold  and  conveyed  the  land,  by 
deed  dated  March  4,  1783,  to  Susanna  Whit- 
ney, who  died  in  1785 :  that  Susanna  Whit- 
ney, by  her  will  dated  April  7, 1784,  devised 
the  land  to  her  son  George  Christian,  but 
he  dying  before  the  testatrix,  the  devise 
lapsed,  and  the  land  descended  to  John  H. 
Christian  her  eldest  son  and  heir  at  law : 
that  John  H.  Christian  died  in  1801,  and 
by  his  will  devised  the  land  to  his  wife 
Joice  Christian :  that  Joice  Christian  died 
in  1808,  intestate,  and  the  land  thereupon 
descended  to  her  daughter  and  heir  at  law, 
Susanna  the  wife  of  John  M.  Walker  and 
mother  of  the  demandants :  that  Susanna 
Walker  died  in  1814,  leaving  her  said  hus- 
band and  five  children,  namely,  the  three 
demandants,  and  John  Walker  and  an  in- 
fant child  not  named :  that  the  Infant  un- 
named child  died  shortly  after  his  mother, 
and  his  fifth  part  descended  to  his  four 
brothers,  namely,  the  three  demandants 
and  their  brother  John  :  and  that  John  died 
an  infant,  leaving  his  three  brothers,  the 
demandants,  and  his  father  John  M.  Walker 
him  surviving.  And  thereupon  the  court 
instructed  the  jury,  that  upon  the  death  of 
Susanna  Walker,  her  interest  in  the  land 
descended  to  her  five  children ;  that  on  the 
death  of  the  infant  unnamed  child,  his 
share  (l-5th  part)  descended  to  his  four 
brothers,  namely,  the  three  demandants 
and  John  Walker;  that  upon  the  death  of 
John  Walker,  the  share  of  the  land  which 
he  derived  by  descent  from  his  mother  (l-5th 
part)  descended  to  his  brothers  the  three 
demandants,  but  the  share  which  he  derived 
by  descent  from  his  brother  the  unnamed 
infant  l-4th  of  l-5th)  descended  to  his  father 
John  M.  Walker  (who  was  not  joined  as  a 
demandant  in  the  writ  of  right),  and  he 
thereby  became  interested  as  tenant  in 
common  with  the  demandants.  Whereupon 
the   demandants,    upon    an   understanding 


(sanctioned  by  the  court)  that  the  opinion 
would  be  reconsidered  by  the  court  without 
prejudice    from    a     nonsuit,    if    the   comt 

should  see  cause  to  change  its  opin- 
488      ion,  did  suffer  a  nonsuit.    *  Afterwards 

the  demandants  moved  the  court  to 
set  side  the  nonsuit  and  to  reinstate  the 
cause,  alleging  that  the  said  opinion  mt 
contrary  to  law,  and  that  if  otherwise,  yet 
the  demandants,  notwithstanding  the  inter- 
est of  their  father  aforesaid,  might  prose- 
cute this  action  with  effect ;  but  the  court, 
not  changing  its  opinion  aforesaid,  refused 
to  reinstate  the  cause  and  set  aside  the 
nonsuit;  to  which  opinion  the  demandanti 
excepted. 

On  the  petition  of  the  demandants,  a  so- 
persedeas  was  awarded. 

Leigh  for  plaintiffs  in  error.  Tbot^rli 
the  opinion  of  the  court  below,  so  far  as  the 
same  held  the  father  of  the  demandants  en- 
titled to  a  fourth  of  a  fifth  of  the  land,  was 
correct,  the  demandants  were  nevertheless 
entitled  to  recover  in  this  action  so  mnch 
of  the  land  as  they  shewed  title  to,  namelj, 
all  except  that  fourth  of  a  fifth.  After  the 
mise  has  t>een  joined  on  the  mere  right,  the 
objection  does  not  lie  at  the  trial,  that  a 
party  has  been  omitted  who  is  entitled  to 
part  of  the  land  demanded ;  it  does  not  lie 
so  as  to  prevent  those  who  are  demandants 
from  recovering  that  to  which  they  are  en- 
titled. Green  v.  Liter  and  others,  8  Cranch 
230 ;  Liter  and  others  v.  Green,  2  Wheat 
306;  Garrard  &c.  v.  Henry  Ac,  6  Rand.  110; 
Linton  and  others  v.  Bartly  and  others,  9 
Leigh  444.  The  nonsuit  ought  to  have 
been  set  aside.  And  for  the  error  in  refus- 
ing to  do  so,  the  •  judgment  should  be  re- 
versed and  a  new  trial  awarded. 

The  pleas  of  several  tenancy  were 
plainly  demurrable,  because  the  traverse 
(the  absque  hoc)  does  not  deny  the  joint 
seisin  of  the  tenants  in  the  parcel  of  which 
sole  tenure  is  pleaded,  but  denies  that  the 
tenant  whose  sole  tenure  in  such  parcel  is 
pleaded,  holds  any  thing  in  that  same  par- 
cel. But  the  chief  objection  to  the  pleas, 
and  that  which  decisively  shews  that  they 
were  properly  rejected,  is,  that  they  were 
tendered  too  late.  The  matter  of  the  pleas 
was  merely  in  abatement,  and  ought  to 
have  been  pleaded  at  the  appearance 
day. 

489  ^Johnson.  The  only  ground  npoi^ 
which  the  pleas  were  rejected  being 
that  they  were  offered  too  late,  that  is  the 
only  question  in  reispect  to  them  which  can 
be  considered  here.  Now  the  record  shews 
that  the  pleas  were  tendered  at  the  first  ap- 
pearance of  the  tenants.  They  had  not 
previously  appeared  in  the  cause  for  any 
purpose,  unless  such  appearance  is  to  be 
inferred  from  the  entry  that  the  parties 
came  on  a  certain  day,  and  thereupon  the 
order  of  survey  was  made.  The  meaning 
of  the  rule  which  requires  that  matter  of 
abatement  shall  be  pleaded  at  the  first  ap- 
pearance of  the  defendant,  is  not  that  he 
must  plead  it  at  the  first  day  on  which  he 
might  enter  an  appearance,  but  only  that 
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he  shall  not,  after  appearing  and  pleading 
other  matter,  and  thereby  waiving  the 
matter  in  abatement,  be  allowed  to  go  back 
and  avail  himself  of  it.  Here  it  is  not  pre- 
tended that  the  demandants  could  have  been 
benefited  in  any  way  by  an  earlier  tender 
of  these  pleas ;  and  the  tender  of  them  was 
made  as  soon  as  the  survey  enabled  the 
tenants  to  set  forth  the  particular  bounds 
and  description  of  the  parcels  which  they 
claimed  and  held  in  severalty. 

The  discretion  of  the  court,  to  which  the 
motion  to  set  aside  the  nonsuit  was  ad- 
dressed, was  properly  ezetcised  under  the 
circumstances.  At  common  law,  a  nonsuit 
in  a  writ  of  right  was  a  bar  to  a  subsequent 
action  for  the  same  lands.  But  it  is  no 
longer  so  in  Virginia  since  the  act  of  Feb- 
ruary 11,  1824,  Sess.  Acts  of  1823r-4,  p.  27, 
ch.  24,  {  2.  Here,  too,  the  nonsuit  was  vol- 
untarily and  wantonly  suffered :  there  was, 
according  to  the  pretensions  now  advanced 
for  the  demandants  themselves,  no  sort  of 
necessity  for  suffering  it.  If  the  opinion 
pronounced  by  the  court  was  injurious  to 
them,  they  might  have  excepted,  and  ap- 
pealed to  this  court  for  the  correction  of 
the  error.  • 

But  suppose  the  judgment  be  now  re- 
versed, the  nonsuit  set  aside,  and  the 
490  cause  sent  baclc  for  a  new  trial  *on 
the  mise,  which  is  accordingly  had, 
and  a  verdict  and  judgment  rendered  for 
the  demandants :  then  such  judgment  might 
be  reversed  on  a  supersedeas  by  the  tenants, 
because  of  the  rejection  of  their  pleas  of 
several  tenancy.  Why  then  set  aside  the 
nonsuit  and  reinstate  the  cause,  when  these 
same  pleas,  or  amended  pleas  prese-  ting 
the  same  matter,  must  now  be  received, 
and  the  consequence  will  be  the  abatement 
of  the  suit  because  of  the  misjoinder  of  ten- 
ants having  no  community  of  interest? 

Leigh  in  reply.  The  question  whether 
this  cause  shall  be  reinstated,  or  the  non- 
suit left  in  force,  is  of  more  consequence  to 
the  demandants  than  seems  to  be  supposed 
on  the  other  side.  If  put  to  a  new  action, 
they  may  have  to  encounter  the  bar  of  the 
statute  of  limitations.  Upon  the  motion  to 
reinstate,  the  court  below  was  called  on  to 
consider  whether  the  justice  of  the  case  re- 
quired that  the  motion  should  be  granted; 
not  merely  whether  the  opinion  it  had  ex- 
pressed on  the  trial,  in  consequence '  of 
which  the  nonsuit  was  submitted  to,  should 
be  adhered  to  as  correct  or  changed  as  erro- 
neous. 

That  the  pleas  of  several  tenancy  were 
offered  too  late  is  unquestionable.  Gar- 
rard &c.  V.  Henry  &c. ,  6  Rand.  110 ;  1  R.  C. 
of  1819,  ch.  128,  f  34,  p.  4%.  It  is  a  novel 
suggestion,  that  the  tenants  were  obliged 
to  wait  for  the  execution  of  the  order  of 
survey  in  the  cause,  before  they  could  plead 
that  the  lands  which  they  respectively 
claimed  and  held  as  their  own  were  claimed 
and  held  in  several  rights. 

ALLEN,  J.,  delivered   the   following   as 
the  opinion  of  the  court : 
It  seems  to  the  court,   that  although   the  I 


law  was  correctly  propounded  by  the  court 
below  in  the  instruction  given  to  the  jury, 
yet  according  to  the  principles   established 

in  Garrard  &c.  v.  Henry  &c.,  6  Rand. 
491      124,  and  *Linton  &c.  v.  Bartly  &c.,  9 

Leigh  444,  the  objAtion  was  matter 
in  abatement,  and  could  not  be  taken  upon 
the  trial  of  the  mise  joined  on  the  mere 
right.  And  as  it  appears  that  the  nonsuit 
was  suffered  under  a  misapprehension  on 
the  part  of  the  demandants  and  their  coun- 
sel as  to  the  legal  effect  of  the  instruction 
upon  their  righ*  to  recover,  the  court,  in 
the  exercise  of  a  sound  discretion,  should, 
on  the  motion  of  the  demandants,  have  set 
aside  the  nonsuit,  instead  of  overruling  the 
said  motion.  It  is  therefore  considered  that 
the  judgment  be  reversed  and  annulled, 
and  that  the  plaintiffs  in  error  recover  of 
the  defendants  in  error  their  costs  here  ex- 
pended. And  it  is  further  considered  that 
the  cause  be  remanded  to  the  circuit  court, 
with  instructions  to  set  aside  the  nonsuit, 
and  to  reinstate  the  case  upon  the  docket 
for  a  trial  to  be  had  on  the  mise  joined. 


492        *Arrington  v.  Cheatham  &  Wife. 

November,  1848.  Richmond. 
(Absent  CABKiiL,  P.) 

Wills— Payment  of  Legacy— Personal  Liability  of  Repre- 
sentative—Sureties.— A  testator,  by  his  will,  after 
directlDff  that  in  the  first  place  all  his  Just  debts 
shall  be  paid,  devises  and  bequeaths  to  his  wife, 
dnrinff  her  Ufe,  his  plantation,  all  his  stock  and 
furniture,  and  six  slaves  by  name:  and  then,  af- 
ter various  specific  devises  and  legracies  to  his 
children,  directs  as  follows:  "I  desire  that  my 
wife  will,  as  soon  as  convenient  after  my  decease, 
purchase  and  deliver  to  my  granddanffhterC.  C.  a 
nearro  girl  of  about  £60  price,  which  I  give  to  my 
said  granddaughter  and  her  heirs."  The  wife  is 
also  named  ezecatrix.  She  qualifies  as  such,  giv- 
ing a  bond  with  sureties:  and  the  whole  personal 
estate,  other  than  specific  legacies,  is  exhausted  in 
payment  of  the  debts.  The  widow  having  ac- 
cepted the  property  given  her  by  the  will,  and 
taken  possession  of  the  whole  of  it.  Held,  she  is 
liable  personally  as  legatee,  not  as  executrix  for 
the  payment  of  the  legacy  to  the  granddaughter, 
and  the  sureties  in  her  executorial  bond  are  no- 
wise responsible  for  the  same. 

Ouardlan  and  Ward— Bxecutor  Ouardlan  De  Facto— 
Interest  on  Ward's  Legacy  *— For  several  years  au 
infant  legatee  resides  with  and  is  maintained  by 
her  grandmother,  who  is  chargeable  with  the 
payment  of  the  legacy,  the  annual  interest  of 
which  is  less  than  the  annual  value  of  the  main- 
tenance: Held,  the  grandmother  shall  not  be 
charged  with  interest  on  the  legacy  daring  the 
period  of  such  maintenance. 

Appellate  Court— Decree— Reversal. t— A  decree  being 
rendered  against  the  sureties  of  au  executor, 
and  the  appellate  court  being  of  opinion  that  they 
are  not  liable,  decree  reversed  and  bill  dismissed 

*See  monographic  note  on  "Quardian  and  Ward'* 
appended  to  Barnum  v.  Frost,  17  Oratt  898. 

t Joint  .ludgiBents— Reversal.— At  common  law,  a 
joint  judgment  erroneous  as  to  some  is  erroneous 
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as  to  all  of  them,  alttaoiurh  only  one  had  appealed. 
But  thouffh  a  snm  (less  than  100  dollars)  was  er- 
roneously decreed  against  a  succeedluir  adminis- 
trator, as  to  whom  the  bill  ouffht  to  have  been 
dismissed,  yet  he  not  havlnff  appealed,  no  correc- 
tion was  made  by  ftie  appellate  court  in  this  part 
of  the  decree,  the  appellant  beinff  in  no  wise  inter- 
ested therein. 

Joseph  Tweedy   senior,    late  of  Campbell 
county,  died  in  the   latter   part  of  the  year 
1810,  having  duly   made  and   published  his 
last  will  and  testament,   whereby,  after  di- 
recting that  in  the  first   place  all  his 

493  just  debts  ^should  be  paid,  he  devised 
and   bequeathed   to  his  wife  Fanny, 

during  her  natural  life,  the  tract  of  land 
whereon  he  then  lived,  all  his  stock  and 
turniture  of  every  kind,  and  six  slaves  by 
name.  He  then  made  various  specific  de- 
vises and  bequests  to  his  children  (seven 
in  number),  including  the  remainder  in 
the  land  and  slaves  given  to  his  wife  for 
life.  These  devises  and  bequests  to  his 
wife  and  children  comprised  his  whole  es- 
tate, real  and  personal,  except  one  old 
slave,  valued  in  the  appraisement  at  ;f20., 
and  some  produce  and  provisions  valued 
at  something  less  than  ;f  40.  Then  followed 
a  clause  in  these  words:  *'I  desire  that  my 
wife  will,  as  soon  as  convenient  after  my 
decease,  purchase  and  deliver  to  my  grand- 
daughter Caroline  Coleman  a  negro  girl  of 
about  ;f50.  price,  which  I  give  to  my  said 
granddaughter  and  her  heirs."  The  tes- 
tator concluded  his  will  by  appointing  his 
wife  executrix  and  his  two  sons  Robert  and 
John  executors. 

The  will  was  proved  in  Campbell  county 
court  on  the  9th  of  December  1810,  and 
Fanny  Tweedy  the  widow  and  John  Tweedy 
qualified  as  executors,  giving  bond  with 
Robert  Tweedy  (who  renounced  the  execu- 
torship), Archer  Williamson  and  Adler  Ar- 
rington,  as  their  sureties. 

Caroline  Coleman  the  granddaughter  hav- 
ing, about  the  year  1819,  intermarried  with 
Matthew  Cheatham,  the  said  Cheatham  and 
wife,  in  1821,  filed  their  bill  in  the  superior 
court  of  chancery  holden  at  Lynchburg, 
against  Fanny  Tweedy  and  John  Tweedy 
executors  of  Joseph  Tweedy,  and  the  afore- 
said sureties  in  their  executorial  bond,  set- 
ting forth  the  will  of  the  testator,  and 
praying  satisfaction  of  the  legacy  thereby 
given  to  the  female  plaintiff. 

Fanny  Tweedy  the   executrix   answered, 

that  at  the  time  of  the  testator's  death,  his 

estate  was  very  much  involved  in  debt,  and 

not  being  very  productive,    it  had  required 

all  this  respondent's  exertions  to  dis- 

494  charge  the  *dcbt8,    which   she  had  at 
length  with   much    difficulty    accom- 

and  must  be  reversed  as  to  all.  Vance  Shoe  Co.  ▼. 
Hausrht,  4!  W.  Va.  282,  23  S.  E.  Rep.  666,  cttinff  the 
principal  case;  Jones  ▼.  Raine,  4  Rand.  386;  Vandiver 
V.  Roberts.  4  W.  Va.  488:  Lyman  v.  Thompson,  11  W. 
Va,  427;  Lenows  v.  Lenow,  8  Gratt.  349:  Purcell  v. 
McCleary,  lOQratt  846:  Gray  v.  Stuart,  88 Gratt  858. 
See  monoflrraphic  note  on  "Judirments**  appended 
to  Smith  V.  Charlton.  7  Gratt  485. 


plished.      That     it   had   never    been  con- 
venient  for  her,  since  the   testator's  death, 
to  purchase  a  slave  for  the  female  plaintiff  I 
at   the   price  mentioned  in  the  will.    That 
very  shortly  after  the  testator's  death,  the 
father  of  the  female  plaintiff  died,  leaving! 
her  mother  and   herself,  with  five  other  in-| 
fant,  children,  in  very   straitened   circnm-i 
stances;    whereupon    the   respondent  took  I 
the  female  plaintiff,  then  only  6  or  7  yean' 
old,    to   live    with    her,  and  thenceforward 
until    her  marriage   (a  period  of  about  ten 
years)    had    boarded,   clothed  and  educated 
her,  besides  furnishing   her,  at  the  time  of; 
her  marriage,  with   some   articles   of  per- 
sonal  property.     For   these   supplies,  and 
the   maintenance   and  education  of  the  fe- 
male   plaintiff,    the    respondent  claimed  t 
reasonable   compensation,    and    prayed  aa 
account  to  ascertain  the  same,  and  a  decree 
accordingly. 

Pending  the  cause,  Fanny  Tweedy  died, 
and  her  estate  was  committed  by  the  ooaatj 
court  of  Campbell  to  Thomas  Dixon,  sheriff 
of  the  said  county,  for  administratioii. 
John  Tweedy  the  executor  having  removed 
out  of  the  commonwealth,  admin istxation 
de  bonis  non  with  the  wilt  annexed  of  Jo- 
seph Tweedy  the  testator  was  granted  to 
John  Roper. 

An  amended  bill  was  afterwards  filed  by 
the  plaintiffs,  making  defendants  the  said 
administrator  of  Fanny  Tweedy,  the  said 
administrator  de  bonis  non  of  Josepii 
Tweedy  the  testator,  all  the  children  of  the 
testator  (devisees  and  legatees  in  his  will). 
John  Tweedy  as  executor,  and  the  sureties 
aforesaid  in  the  executorial  bond;  prayinf 
a  decree  for  the  legacy  of  £50,  with  interest 
from  a  reasonable  time  after  the  testator's 
death,  or  for  a  slave  such  as  the  will  de- 
scribed, with  reasonable  hires  from  the 
time  when  she  ought  to  have  been  pnr- 
chased  according  to  the  true  intent  of  the 
said  wilt. 

Roper  the  administrator  de  lK>nis  non  of 
Joseph  Tweedy  the  testator,  EUzat>etli 
Coleman  one  of  the  legatees,  Robert 
495  *Tweedy  another  legatee,  who  was 
also  a  surety  in  the  bond  given  t}j 
the  executors,  and  Adler  Arrington  another 
surety  in  the  said  bond,  severally  put  in 
answers,  submitting  to  the  court  the  ques- 
tion whether,  upon  a  just  construction  of 
the  will,  the  legacy  to  the  plaintiff  Caroline 
was  chargeable  upon  the  testator's  estate 
generally,  or  only  upon  the  portion  thereof 
devised  and  bequeathed  to  the  widow. 
Roper  in  his  answer  also  stated,  that  the 
widow  took  possession  of  all  the  property, 
real  and  personal,  given  her  by  the  will, 
and  remained  so  possessed  until  her  death. 
The  estate,  he  said,  which  had  come  to  his 
hands  as  administrator  de  bonis  noo, 
amounted  only  to  45  or  50  dollars   in  valne. 

The  other  defendants,  though  regnlarij 
proceeded  against,  failed  to  answer. 

In  the  progress  of  the  cause,  accounts 
were  directed,  1.  of  the  administration  of 
Joseph  Tweedy 's  estate  by  Fanny  Tweed j 
and  John  Tweedy  his  executors ;  2.  of  the 
administration   of  the  same  estate  by  Joha 


684 


2  ROB. 


Arrington  V,  Chsatham  &  Wife. 


496,  407,  408 


Roper  the  administrator  de  bonis  non ;  and 
3.  of  the  annual  value  of  the  life  estate  of 
Fanny  Tweedy  under  the  will  of  the  said 
testator.  These  accounts  were  taken  ac- 
cordingly. By  the  iirst  it  appeared,  that 
the  executors  of  Joseph  Tweedy  had  paid 
all  the  debts  due  from  the  estate,  amounting 
to  ;f346.  11.  and  delivered  all  the  specific 
legacies  given  by  the  will :  that,  exclusive 
of  speciiic  legacies,  the  assets  which  came 
to  their  hands  to  be  administered  (includ- 
ing hires,  during  the  years  1812,  1813,  1814 
and  1815,  of  three  of  the  slaves  bequeathed 
to  the  widow  for  life)  amounted  only  to 
£M1,  11. :  and  that,  allowing  a  commission 
of  five  per  cent,  to  the  executors,  there  was 
a  balance  due  to  them  from  the  estate,  on 
the  27th  of  March  1817,  of  £AZ,  18.  Sec- 
ondly, the  account  of  Roper's  administra- 
tion on  the  estate  of  Joseph  Tweedy  shewed 
a  balance  due  from  him  to  the  estate,  on 
the  15th  of  February  1834,  of  9  dollars  49 
cents.    Thirdly,  it  appeared  that  the 

496  annual  value  of  *the  property  devised 
and  bequeathed  to  Fanny  Tweedy  for 

life  by  the  will  of  Joseph  Tweedy,  was 
about  170  dollars. 

By  depositions  taken  and  filed  in  the 
cause,  it  appeared  that  Caroline  Coleman 
resided  at  least  eight  years  with  her  grand- 
mother mrs.  Tweedy,  who  sent  her  to  school 
for  two  or  three  years  of  that  period.  In 
the  opinion  of  the  witnesses,  the  schooling 
was  worth  25  dollars,  and  the  board  worth 
160  dollars,  or  20  dollars  per  annum.  It 
further  appeared,  that  when  Caroline  was 
married,  mrs.  Tweedy  supplied  her  with 
several  articles  of  furniture  and  .a  small 
stock  of  hogs,  estimated  to  be  worth  86  dol- 
lars. 

The  cause  having  been  regularly  trans- 
ferred to  the  circuit  superior  court  of  Camp- 
bell county,  came  on  to  be  heard  in  that 
court  on  the  1st  of  October  1834;  when  the 
conrt,  expressing  the  opinion  that  the 
legacy  of  ;^50.  to  the  female  plaifitifP  should 
have  been  paid  out  of  the  profits  of  the  life 
estate  of  Fanny  Tweed3',  the  widow  and 
ooe  of  the  personal  representatives  of  Jo- 
seph Tweedy  deceased,  and  that  she  as  ex- 
ecutrix and  her  sureties  were  bound  to  pay 
the  same,  decreed  that  John  Roper,  admin- 
iatrator  as  aforesaid,  pay  the  plaintiffs  9 
dollars  49  cents,  the  amount  appearing  by 
the  commissioner's  report  to  be  in  his  hands, 
with  interest  from  the  15th  of  February  1834 ; 
and  that  the  same  John  Roper,  administra- 
tor as  aforesaid,  out  of  the  estate  in  his 
hands  if  any  he  had  to  be  administered,  and 
Robert  Tweedy,  Archer  Williamson  and 
Adler  Arrington,  the  sureties  of  Fanny 
Tweedy  in  her  executorial  bond,  pay  the 
plaintiffs  £S0.  or  166  dollars  66  cents,  with 
interest  from  the  31st  of  December  1811 
until  paid  (subject  to  a  credit  of  9  dollars 
49  cents,  above  decreed  against  the  said 
John  Roper  administrator  as  aforesaid), 
and  the  costs  of  this  suit:  the  court  being 
of  opinion  that  the  other  executor  John 
Tweedy  was  in  no  wise  bound  for  the  debt, 
interest  and  costs  aforesaid. 

497  *On  the  petition  of  Adler   Arring- 


ton,   one   of   the  sureties,  an  appeal   was 
allowed  him  from  the  decree. 

The  cause  was  argued  by  C.  and  G.  N. 
Johnson  for  the  appellant,  and  by  Garland 
and  Grattan  for  the  appellees,  upon  the  fol- 
lowing objections  taken  by  the  appellant's 
counsel  to  the  decree: 

1.  That  mrs.  Tweedy  was  required  to 
pay  the  legacy  of  £50,  not  as  executrix, 
but  as  legatee,  and  her  sureties  were  in  no 
manner  responsible  for  it. 

2.  That  if  the  executors  were  chargeable 
with  the  payment  of  this  legacy,  it  was 
a  joint  charge  upon  them  both,  for  which 
both  were  bound  in  exoneration  of  their 
sureties. 

3.  That  an  account  of  mrs.  Tweedy 's  es- 
tate ought  to  have  been  taken. 

4.  That  credit  should  have  been  allowed 
mrs.  Tweedy  for  the  board,  clothing  and 
education  of  the  plaintiff  Caroline,  and  for 
the  advancement  made  to  her  upon  her 
marriage. 

8TANARD,  J.  If  the  testamentary  pro- 
vision for  the  appellee  Caroline,  contained 
in  the  will  of  Joseph  Tweedy,  were  a  pe- 
cuniary legacy  for  which  the  legatee  might 
assert  a  claim  on  his  executors,  and  they 
in  their  executorial  characters  might  be 
held  responsible  after  the  surrender  of  the 
legacy  to  the  widow,  on  whom  the  provision 
for  the  said  Caroline  is  charged,  no  recov- 
ery could  be  had  on  such  claim,  because  it 
clearly  appears  that  the  personal  estate  of 
the  testator,  exclusive  of  debts  and  specific 
legacies,  supplied  no  fund  to  pay  it.  If  it 
be  but  a  mere  charge  on  the  legatee,  the 
widow,  on  whom  the  duty  of  making  the 
provision  is  imposed  by  the  will  (and  such, 
I  think,  is  its  true  character),  that  legatee, 
by  the  acceptance  of  the  legacy,  which  by 
just  intendment  is  to  be  regarded  as  the 
consideration  for  the  duty,  incurred  a  re- 
sponsibility to  make  the  provision, 
498  *which  charged  her  personally  as 
legatee,  and  not  executorially  in  re- 
spect to  assets  for  which,  as  executrix,  she 
might  be  liable.  The  title  of  the  female 
appellee  to  the  provision  became  complete, 
when  the  legatee,  on  whom  the,  duty  of 
making  it  was  imposed,  got  the  legacy  in 
consideration  of  which  it  was  imposed. 
The  title  to  the  provision  was  consummate 
at  the  moment  that  the  subject  on  which  it 
might  be  charged  became  vested  in  the 
legatee  as  such ;  and  at  the  same  time  all 
executorial  responsibility  therefor  termi- 
nated, and  the  personal  responsibility  of 
the  legatee  alone  remained. 

In  either,  or  any  just  view  of  the  case, 
the  sureties  for  the  performance  of  the  ex- 
ecutorial bond  were  not  responsible  for  the 
failure  to  make  the  provision,  of  the  legatee 
on  whom  the  duty  of  making  it  was  im- 
posed, and  who  had  received  as  legatee  the 
subject  bequeathed  to  her,  in  consideration 
of  which  she  was  required  by  the  will  to 
fulfil  that  duty.  After  mrs.  Tweedy  had 
received  the  legacy  bequeathed  to  her,  she 
alone  was  responsible  to  the  female  appel- 
lee. 
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Mrs.  Tweedy  being*  alone  responsible  to 
the  female  appellee,  the  decree  ought  to 
have  been  against  her  representative  only, 
and  the  bill  ought  to  have  been  dismissed 
as  to  the  other  parties.  But  the  representa- 
tive of  Joseph  Tweedy,  against  whom  a 
decree  for  the  small  sum  of  9  dollars  49 
cents  was  rendered,  not  having  appealed, 
and  the  appellant  being  in  no  wise  inter- 
ested in  that  part  of  the  decree,  I  think  that 
part  of  it  is  not  before  this  court  for  cor- 
rection. 

As  the  female  appellee  was  supplied  with 
board  &c.  by  mrs.  Tweedy  until  her  mar- 
riage in  1819,  the  representative  of  mrs. 
Tweedy  ought  not  to  be  held  responsible 
for  interest  on  the  £S0*  during  that 
time. 

PER  CURIAM.  This  court  is  of  opinion 
that  the  decree,  so  far  as  the  appellant  is 
directly    or   indirectly    interested    therein, 

that  is,  so  much  thereof  as  subjects 
499      the  ^sureties   in  the  executorial  bond 

to  responsibility,  be  reversed  and  an- 
nulled, and  that  the  appellees  pay  to  the 
appellant  the  costs  expended  in  the  prose- 
cution of  his  appeal.  And  this  court  pro- 
ceeding to  render  such  decree  as  the  court 
below  ought  to  have  rendered,  instead  of 
that  hereby  reversed,  doth  adjudge,  order 
and  decree  that  Thomas  Dixon  sheriff  of 
Campbell,  to  whom  was  committed  the  es- 
tate of  Fanny  Tweedy,  out  of  the  assets  of 
his  intestate  in  his  hands  to  be  adminis- 
tered, if  so  much  thereof  he  hath,  pay  to 
the  appellees  the  sum  of  166  dollars  66  cents 
with  interest  thereon  from  the  1st  of  Jan- 
uary 1819  till  paid  (subject  to  a  credit  of  9 
dollars  49  cents  as  of  the  15th  of  E'ebruary 
1834),  and  their  costs  expended  in  the 
prosecution  of  their  suit  m  the  superior 
court ;  that  the  bill  of  the  appellees,  as  to 
the  defendants  Robert  Tweedy,  Archer 
Williamson  and  Adler  Arrington,  be  dis- 
missed ;  and  that  the  appellees  pay  to  those 
defendants  the  costs  by  them  in  their  de- 
fence in  the  superior  court  expended. 


500  *Talley  v.  Tyr«e. 

November,  1848,  Rlcbmond. 

(Absent  CabeUj,  P.) 

AnMilsta  Jnrlsdictlon— Injunction— Motion  to  Dis- 
solve—Overrnled.*— An  appeal  lies  to  the  court  of 
appeals  from  an  order  of  a  clrcnit  court  overrul- 
ing a  motion  to  dissolve  an  injunction  which  was 
improvidently  irranted.  Accord.  Lomaz  v.  Picot, 
2  Rand.  247. 

*Appellat«  Jurisdiction— Dissolutions  of  Injunctions. 

—On  this  question  the  principal  case  is  cited  in  Balti- 
more &  O.  R.  Co.  V.  City  of  Wheeling,  18  Gratt  68.  and  | 
foot-note.  See  also,  citing  the  principal  case  on  this  ' 
subject.  Kahn  v.  Kemffood,  80  Va.  8i4:  Norfolk,  etc., 
R.  Co.  T.  Old  Dominion  Baffffaffe  Co.,  97  Va.  90,  83  S. 
E.  Rep.  886:  Gallaher  ▼.  Monndsville,  84  W.  Va.  737, 
12  S.  E.  Rep.  861.  See  monofiraphic  note  on  "Injunc- 
tions" appended  to  Claytor  y.  Anthony.  16  Oratt 
618. 


Mills  and  nilldums— Wbon  Owner  Cnaot  Bo 
from  Reballdlnff  Dumt— Csso  at  Bar.— Two  Terdlcts 

were  rendered  in  favour  of  a  party  whose  land 
was  overflowed,  acrainst  the  owner  of  a  mill,  for 
keeping  his  dam  too  hiffh.  The  dam  was  thcs 
swept  away:  and  the  plaintiff  at  law  thereafter 
exhibited  a  bill  of  injunction  against  the  mill 
owner,  which  alleared  that  he  had  not  befim. 
within  the  time  prescribed  by  law.  to  rebuild  the 
dam.  also  contained  a  sunrestion  la  general 
terms,  that  irreparable  mischief  would  result  to 
the  plaintiff  from  rebulldinar  the  same.  It  did  not 
appear  that  there  was  ever  any  order  of  court 
gmnxing  leave  to  build  the  mill  and  dam;  It  dU 
appear,  however,  that  the  mill  and  dam  had 
existed  more  than  50  years.  Hxld.  that  the  ver- 
dicts for  keeping  the  dam  too  hi^h  shew  that  tfee 
mill  owner  had  at  least  a  prescriptive  rlglit  to 
keep  the  dam  at  some  height:  that  these  verdka 
did  not  warrant  an  injunction  to  restrain  lilsi 
from  rebuilding  the  dam.  in  the  absence  of  aay 
allegation  in  the  bill  that  he  was  about  to  build  It, 
or  had  threatened  to  build  it,  beyond  the  author- 
ized height:  knd  that  if  it  was  competent  for  a 
court  of  equity  to  interpose  at  all  to  enforce  a  for- 
feiture of  the  mill  owner's  right  because  of  bii 
failure  to  rebuild  the  dam  within  the  time  pre* 
scribed  by  law.  It  ought  not  to  be  done  by  way  ct 
injunction,  without  an  allegation  In  the  blU  of 
some  distinct  and  sufficient  ground  of  irrcparalile 
mischief. 

In  Auguat  1836,  Joseph  Tyree  exhibited  a 
bill  to  the  judge  of  the  circuit  court  of 
Hanover,  setting  forth,  that  he  is  the  owner 
of  a  tract  of  land  in  Hanover  county  on  the 
south  side  of  Mattadyquin  creek,  and  Dyd- 
ball  Talley  is  the  owner  of  a  tract  on  the 
north  side  of  said  creek ;  that  across  the 
creek,  for  many  years, Talley  had  had  adao, 
and  a  mill  connected  therewith;  that 
whether  the  same  was  authorized  by  law 
or  not,  the  complainant  had  never  been  able 

clearly    to    ascertain,    but  so   far  at 
501      *he   had   investigated  the  subject,  be 

was  satisfied,  and  therefore  ch^rgedf 
that  legal  and  proper  permission  had  never 
been  obtained  to  erect  said  dam  and  mill; 
that  it  is  certain,  however,  the  same  bat 
been,  within  less  than  20  years,  raised  above 
any  height  at  which  in  previous  years  it 
had  stood,  and  by  consequence  had  greatly 
flooded  and  injured  the  complainant's  land; 
that  for  this  injury  the  complainant  in- 
stituted an  action  at  law,  and  by  a  fair 
trial  obtained  a  verdict  and  judgment;  that 
the  said  Talley  still  continuing  to  hold  the 
water  in  his  pond  higher  than  he  should 
under  any  circumstances  have  done,  the 
complainant,  for  this  continued  injury,  in- 
stituted another  suit  at  law  against  the  said 
Talley,  and  obtained  another  verdict  and 
judgment ;  that  sometime  about  the  10th  of 
Septemt)er  1834,  a  considerable  part  of  the 
dam  of  the  said  mill  was  swept  o£F  by  t 
very  heavy  flood,  by  which  all  the  water, 
or  very  nearly  all,  was  drawn  off  ft<ym  the 
pond,  and  the  lands  above  the  dam  were 
uncovered,    and   have   since  so  remained; 

tMilis  and  MUldams.— See  monographic  note  on 
*'Millfc  and  MiUdams*'  appended  to  Calhonn  v.  Pal- 
mer. 8  Oratt  88 
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that  the  said  Tallej  had  not  since  begun  to 
** rebuild  or  repair*'  the  said  mill,  although 
the  same  had  been  unfit  for  public  use 
nearly  two  years ;  but  that  he  now  threat- 
ened to  rebuild  the  dam  forthwith,  and  by 
doing  so  he  would  again  flood  and  greatly 
injure  the  land  of  the  complainant,  lying 
both  above  and  below  the  said  dam.  And 
the  complainant  alleged,  that  if  the  said 
Talley  should  be  permitted  to  proceed  thus 
arbitrarily  and  illegally,  he  (the  complain- 
ant) would  be  subjected  to  the  most  serious 
and  irreparable  injury ;  an  injury  for  which 
he  could  obtain  no  adequate  legal  relief. 
An  injunction  was  therefore  prayed,  to 
restrain  the  said  Talley  from  proceeding  to 
rebuild  or  repair  the  said  mill  or  dam. 

The  injunction  was  awarded. 

Talley  answered,  that  the  mill  and  dam 
(or  rather  the  privilege  thereof)  have  ex- 
isted in  use  and  unquestioned,  certainly 
for  50    years,    and  he   believed  for  a 

502  *much    longer     time.      He  admitted 
that   he    had   not  found,    among  the 

records  of  Hanover  county  court,  the  origi- 
nal proceedings  by  which  his  said  mill  was 
established ;  but  it  was,  he  said,  one  of  the 
oldest  in  the  country,  and  could  be  proved 
to  have  had  existence  at  a  period  the  records 
of  which  were  very  imperfect,  and  it  was 
not  improbable  that  it  was  built  at  a  time 
when  it  was  lawful,  and  flrequently  the 
practice,  to  build  mills  and  dams  without 
application  to  any  court  for  authority  to 
do  so.  The  complainant's  speaking  of 
the  water  having  been,  within  less  than 
twenty  years,  raised  above  its  proper 
height,  betrayed,  the  respondent  argued, 
the  complainant's  own  knowledge  of  the 
fact  which  he  pretended  to  question,  that 
the  said  mill  and  dam  had  an  undoubted 
legal  existence,  from  the  length  of  time 
they  had  continued.  The  respondent  did 
not  deny  that  the  complainant  had  recov- 
ered two  verdicts  against  him  in  actions 
brought  to  recover  damages  for  injury  done 
to  his  lands.  In  these  suits,  he  said,  he 
laboured  under  the  disadvantage  of  having 
no  record  to  sh^w  the  height  to  which  he 
was  entitled  to  hold  the  water  in  his  pond, 
and  he  believed  that  in  consequence  of  this 
the  jurors  referred  to  his  supposed  illegal 
acts,  consequenges  resulting  from  the  rela- 
tive situation  of  the  creek  and  of  the  com- 
plainant's land.  For,  he  said,  he  believed 
he  could  shew  that  as  much  injury  would 
result  to  the  land  from  a  flood  in  the  creek, 
when  his  dam  is  down  and  the  water  let 
off,  as  when  the  dam  is  standing.  After 
each  verdict,  he  said,  he  held  Uie  water 
in  his  pond  at  a  lower  height.  Yet  the 
complainant  had  instituted  a  thiid  suit  to 
recover  damacres  for  injury  to  his  land  in 
the  intervening  period  between  the  last 
verdict  and  the  month  of  September  1834, 
when  the  dam  was  carried  away ;  and  had 
avowed  his  purpose  to  contest  the  respond- 
ent's right  to  have  his  mill  and  dam  on  the 
site  where  they  had  stood  so  long,  on  any 
terms    whatever.    The   only  ground, 

503  the  respondent   argued,  upon  *which 
the    complainant    could    come    into 


equity,  was  for  the  prevention  of  irrepara- 
ble injury.  What,  he  asked,  is  the  ^^irre- 
parable injury"  in  the  present  case?  The 
plaintiff  complains  that  his  land  will  be 
covered  when  the  dam  is  raised  too  high. 
Then,  said  the  respondent,  the  injury  can 
only  arise  from  raising  the  dam  to  an  ille- 
gal height.  ''How  can  the  complainant 
anticipate  that  this  will  be  done,  and  that 
injury  will  ensue?  Will  it  not  be  time 
enough  to  bring  his  action  when  the  in- 
jury actually  occurs?  And  has  he  shewn 
in  any  manner  that  such  action  will  not 
compensate  the  injury?"  The  respondent 
denied  emphatically  the  allegation  in  the 
bill  that  he  did  not  begin  to  rebuild  and 
repair  his  dam  within  one  year  from  the 
7th  of  September  1834,  when  it  was  carried 
away ;  and  proceeded  to  state  what  he  had 
done  towards  such  rebuilding  and  repair, 
and  when  he  did  it. 

Depositions  read  in  the  actions  at  law 
were  produced  by  the  defendant  to  shew 
the  antiquity  of  the  mill.  According  to 
these  depositions,  it  was  erected  before 
1768. 

The  defendant  moved  to  dissolve  the 
injunction,  but  the  court  overruled  the 
motion. 

From  this  order  an  appeal  was  allowed. 

Daniel  for  appellant.  The  appeal  was 
properly  allowed  in  this  case,  to  settle  the 
principles  of  the  cause,  and  save  expense 
and  delay.  1  R.  C  1819,  ch.  66,  {  57,  p. 
208;  Sess.  Acts  1830-31,  ch.  11,  {  31;  Suppl. 
to  Rev.  Code,  p.  149.  The  case  of  Lomax 
V.  Picot,  2  Rand.  247,  is  a  decision  in 
point. 

The  charge  of  irreparable  injury  to  the 
appellee  from  the  erection  of  the  dam  is  in 
general  terms,  and  it  is  not  shewn  how 
such  injury  is  to  result.  The  jurisdiction 
of  equity  to  interfere  in  such  cases  by 
injunction  is  of  modern  origin,  and 
504  very  cautiously  exercised.  *Coulson 
V.  White,  3  Atk.  21;  Hanson  v. 
Gardiner,  7  Ves.  307;  Stevens  v.  Beekman 
and  others,  1  Johns.  Ch.  Rep.  318;  2  Story's 
Bq.  207,  {  928;  Earl  of  Ripon  and  others  v. 
Hobart  and  others,  3  Mylne  &  Keene  169; 
8  Cond.  Eng.  Ch.  Rep.  331.  The  principle 
of  this  last  case  is  directly  applicable  to 
the  present.  In  Crenshaws  v.  The  Slate 
River  Company,  6  Rand.  245,  the  court 
adverts  to  the  peculiar  nature  and  public 
utility  of  mill  property,  and  the  hardship 
which  may  be  inflicted  on  the  mill  owner 
by  the  interference  of  the  court  of  chan- 
cery. 

Ivyons  for  appellee.  It  may  well  be 
questioned  whether  an  appeal  from  an  order 
refusing  to  dissolve  an  injunction  is  sus- 
tainable. Great  delay,  without  any  corre- 
sponding benefit,  must  be  the  consequence 
of  allowing  appeals  in  such  cases,  since 
they  are  not  now  privileged  in  respect  to 
the  time  of  the  hearing. 

This  is  a  case  of  nuisance,  in  which  there 
have  been  repeated  trials  at  law,  and  re- 
peated verdicts  for  the  plaintiff.  In  such 
a  case,  equity  has  unquestionable  jurisdic- 
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tion  to  interfere  by  injunction,  as  it  would 
have,  indeed,  if  the  case  were  one  of  sim- 
ple trespass.  £^en  on  Injunctions  259-275 ; 
1  Chitty's  Gen.  Pract.  722,  4;  Field  v. 
Beaumont,  1  Swanst.  208;  Gardner  v.  Vil- 
lage of  Newburgh,  2  Johns.  Ch.  Rep.  164 ; 
Corning  and  others  v.  Lowerre,  6  Id.  439; 
Beveridge  v.  Lacey,  3  Rand.  63.  The 
plaintiff  had  no  adequate  remedy  but  in 
equity.  If  he  had  waited  until  the  dam 
was  rebuilt,  a  prosecution  for  a  public  nui- 
sance could  not  be  sustained.  Webb  v.  The 
Commonwealth,  2  Leigh  721.  And  the 
plaintiff  might  also  have  been  held  to  have 
waived  his  right  to  equitable  relief,  by  his 
delay  in  applying  to  the  court.  As  to  ac- 
tions at  law,  the  history  of  this  case  is 
enough  to  shew  that  they  would  not  afford 
any  sufficient  or  effectual  redress. 

505  *Daniel  in    reply.     While  the  act  of 
April  16, 1831,  (Bess.  Acts  1830-31,  ch. 

11,  i  32;  Suppl.  to  Rev.  Code  p.  149,)  has 
taken  away  the  right  to  priority  of  hearing 
in  cases  such  as  this,  it  has  left  the  right 
of  appeal  as  it  was  under  the  former  law. 
The  defendant  had  an  unquestionable 
right  to  have  his  dam  at  some  height,  and 
it  does  not  follow,  because  it  has  been  here- 
tofore too  high,  that  he  intended  to  rebuild 
it  to  an  illegal  height.  [Lyons.  The  ver- 
dicts ascertain  that  the  former  height  of 
the  dam  was  illegal :  but  they  do  not  deter- 
mine that  the  defendant  had  a  right  to 
raise  the  dam.  He  may  have  had  no  right 
at  all  to  have  a  dam  at  the  place.]  The 
verdicts  are  not  in  the  record.  They  were 
not  found,  however,  because  a  dam  was 
unlawfully  in  existence,  but  because  the 
height  of  it  was  too  great.  The  bill  itself 
concedes  that  the  defendant  had  a  right  to 
have  a  dam  of  some  height.  And  the 
plaintiff  does  not  shew  that  the  rebuilding 
the  same  would  produce  injury  to  him. 
There  is  then  no  ground  disclosed  by  the 
bill  for  equitable  interference;  and  though 
a  demurrer  might  have  been  filed  for  that 
cause,  yet  it  was  unnecessary.  The  want 
of  equity  in  the  bill  is  a  proper  considera- 
tion on  a  motion  to  dissolve  the  injunction. 

BALDWIN,  J.,  deli vered-the  following  as 
the  opinion  of  the  court : 

The  court  is  of  opinion,  that  the  verdicts 
recovered  by  the  appellee  against  the  ap- 
pellant for  keeping  his  dam,  in  the  proceed- 
ings mentioned,  too  high,  serve  to  shew 
that  he  had  at  least  a  prescriptive  right  to 
keep  the  same  at  some  height;  and  there- 
fore that  if  it  was  competent  for  a  court  of 
equity  to  interpose  at  all,  to  enforce  the 
alleged  forfeiture  of  such  right,  by  reason 
of  the  appellant's  alleged  failure  to  recon- 
struct his  dam  (after  it  had  been  swept 
away)  within  the  time  prescribed  by  law, 
it  ought  not    to   have   been   done   by 

506  *way  of  injunction,  without  an    alle- 
gation   in    the    bill   of  some  distinct 

and  sufficient  ground  of  irreparable  mis- 
chief, instead  of  a  general  and  indefinite 
suggestion  of  such  mischief.  And  the 
court  is  further  of  opinion,  that  the  said 
verdicts   against  the  appellant  for  keeping 


his  dam  beyond  the  authorized  height  did 
not  warrant  an  injunction  to  restrain  him 
from  reconstructing  it  at  all,  or  even  from 
reconstructing  it  beyond  the  authorized 
height,  in  the  absence  of  any  allegation  in 
the  bill  that  he  was  about  to  reconstruct, 
or  had  threatened  to  reconstruct  it,  beyond 
such  authorized  height.  The  court  is 
therefore  of  opinion,  that  the  circuit  court 
erred  in  refusing  to  dissolve  the  injunction 
which  had  been  granted  to  the  appellee, 
inasmuch  as  the  same  was  improvidentlj 
granted.  It  is  therefore  considered  thit 
the  order  of  the  said  circuit  court  overml- 
ing  the  appellant*s  motion  to  dissolve  said 
injunction  be  reversed  and  annulled,  and 
that  the  appellant  recover  against  the  ap- 
pellee his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  here.  And  this 
court  proceeding  to  make  such  order  as  the 
said  circuit  court  ought  to  have  made,  it  is 
further  considered  that  the  said  injunction 
be  dissolved.  Which  is  ordered  to  be  certi- 
fied to  the  said  circuit  court. 


507      *Macaulay's  Ex'or  v.    Dismal  Swamp 
Land  Company  and  Others. 

December,  ISiS.  Richmond. 
(Absent  Cabvll,,  P..  and  Stakabik*  J.) 

Dower— 5elstn  3abject  to  Deed  of  Trust— Reomrcry  tf 
Renu  and  Proflts.t— Where  a  husband  makes  a 
deed  of  trust  conveying  land  with  power  to  tbe 
trustees  to  sell  the  same  for  payment  of  debts, 
and  they  allow  the  husband  to  remain  in  posset* 
sion  dnrinff  his  life,  and  make  no  sale  nnder  the 

*He  had  been  counsel  for  the  company. 

tDower— LaM  Off  by  Metes  and  Boanda— In  Tracef 
V.  Shumate,  22  W.  Va.  408.  the  court,  in  speaking  of 
the  riffht  of  the  widow  to  have  her  dower  laid  off  by 
metes  and  bounds,  said:  "But  the  court  of  appeals 
of  Virginia  has  long  since  settled  this  question  In 
Macaulay  v.  Ditmal  Swamp  Co.,  8  Sob.  Wf,  In  whlck  tbe 
court  held,  that  wben  a  husband  makes  a  deed  of 
trust  conyeyins'  Ian  d  to  a  trustee  to  secure  debts, 
and  the  husband  remains  in  possession  till  bte 
death,  no  sale  by  the  trustee  being  made  in  bis  lifc> 
time,  the  husband  is  to  be  considered  as  barinr 
died  seised  of  the  land  subject  to  the  deed  of  tmat 
so  that  the  widow,  if  she  did  not  join  in  the  deed  a( 
trust,  is  entitled  to  dower  in  like  manner,  as  if  tbe 
deed  had  not  been  made:  and  therefore  of  coarse 
she  has  a  right  to  have  her  dower  assi«nied  ber  Is 
kind  and  by  metes  and  bounds."  See  monograpbic 
not«  on  "Dower"  appended  to  Davis  t.  Daris,  S 
Gratt.  B87. 

Waste— How  Applied  in  This  Coantry.— The  lav  of 
waste,  in  its  application  here,  must  be  varied  ud 
accommodated  to  the  circumstances  of  onr  sev 
and  unsettled  country.  Findlay  v.  Smith.  6  Moof- 
184,  8  Am.  Dec.  788.  The  principal  case  is  dted  for 
this  proposition  in  McDodrill  v.  Pardee,  etc,  Co..  # 
W.  Va.  579.  21  S.  E.  Rep.  888;  Bond  v.  Godsey,  V  Va. 
568.  89  S.  E.  Rep.  210. 

Same— Life  Tenant— Rl^bt  to  Open  nines.— The  prio- 
cipal  case  is  cited  in  Bond  v.  Gkxlsey.  90  Va.  fiA  V  S- 
E.  Rep.  216:  Koen  ▼.  BarUett.  41  W.  Va.  660.  SI  S.  E- 
Rep.  665.  See  Williamson  v.  Jones,  48  W.  Va.  Stt.  tt 
S.  E.  Rep.  411 :  Crouch  v.  Puryear.  1  Rand.  26& 
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deed  until  after  his  death,  the  taa8l)an(]  is  to  be 
considered  as  having  died  seized  of  the  land  sub- 
ject to  ibe  deed  of  trust,  so  tbat  bis  widow,  if  sbe 
did  not  join  in  tbe  deed,  and  is  entitled  to  dower 
in  the  land,  may  recover  rents  and  profits  from 
the  husband's  death  in  like  manner  as  if  the  deed 
had  not  been  made.  In  case  the  widow  die  before 
recoverinfif  such  rents  and  profits,  the  same  may 
be  recovered  to  the  period  of  her  death  by  her  ad- 
ministrator. 

Smm— Woodland  IncaiMible  of  Cultivation. $— A  hus- 
band dies  seized  of  land  incapable  of  cultivation, 
and  no  otherwise  productive  or  valuable  than  by 
working  the  timber  and  making  sale  thereof  when 
converted  into  shingles.  It  appears  that  previous 
to  as  well  as  after  the  husband's  death,  the  timber 
was  worked,  and  larfire  profits  derived  from  the 
sale  of  shiufirles.  Parties  coming  into  possession 
after  the  husband's  death,  under  a  deed  of  trust 
made  by  him  in  his  lifetime,  admit  his  widow's 
right  as  dowress  to  one  third  of  the  timber  worked, 
and  for  several  years  pay  her  one  third  of  the 
proceeds  of  the  same.  Payment  is  afterwards 
stopped.  Hbu>.  those  in  possession  of  the  land 
after  the  husband's  death  shall  account  to  the 
widow  or  her  administrator  for  one  third  of  the 
profits  received  by  them  during  her  life,  subject 
to  credit  for  the  payments  made  by  them  to  the 
widow. 

Sane— Lacbes— Account  of  Profits.— Under  a  deed  of 
trust  of  land  made  by  a  husband,  the  trustees 
after  his  death  sell  the  land,  and  the  purchaser 
conveys  it  away  to  others.  A  bill  is  afterwards 
filed  by  the  widow  asrainst  the  trustees,  the  pur- 
chaser's executor,  and  those  in  possession,  claim- 
ing dower  in  the  land,  and  an  account  of  profits: 
pendinsr  which  suit  the  widow  dies.  The  bill  upon 
its  face  sbews  a  delay,  without  excuse,  of  more 
than  20  years  in  calling  the  trustees  and  the  pur- 
chaser's executor  to  an  account    The  sur- 

508  vivinff  trustee  swears  ^positively  that  he  has 
paid  over  to  the  widow  every  dollar  for 
which  he  and  his  cotrustee  were  accountable,  and 
exhibits  vouchers  in  proof  of  his  allearation.  The 
widow,  by  her  own  shewing  in  the  bill,  prosecuted 
to  recovery  a  suit  against  the  executor  of  the  pur- 
chaser, for  her  share  of  the  profits  received  by 
him;  and  the  only  pretext  for  a  further  demand, 
and  that  without  a  shadow  of  proof,  is  that  she 
did  not  recover  enouirh.  Hbld.  the  plaintiff  is 
entitled  to  no  account  as  regards  the  trustees  and 
the  purchaser's  executor,  and  the  bill  was  prop- 
erly dismissed  as  to  them. 

By  two  patents  bearing  date  the  29th  of 
November  17%,  the  commonwealth  granted 
tinto  Alexander  Macaulay  and  Isaac  Sexton 
and  their  heirs,  jointly,  two  parcels  of  land 
lying  in  Norfolk  county,  one  of  them  con- 
taining 300  acres,  the  other  containing  7700 
acres.  These  two  parcels  of  land,  which 
adjoined  each  other,  constituting  an  en- 
tire tract  of  8000  acres,  were  situate  within 
the  bounds  of  the  Dismal  swamp.  By  a 
deed  dated  the  15th  of  November  1797,  Al- 
exander Macaulay  conveyed  to  Thomas 
Griffin  and  Thomas  Nelson  (among  other 
property)  one  moiety  of  the  said  tract  of 
8000  acres,  upon  trust  to  sell  the  same  as 
soon  as  they  conveniently  could,  and  out 
of  the  proceeds  pay  to  certain  creditors 
of   Macaulay    designated   in  the   deed,    in 


the  order  therein  specified,  the  amount  of  the 
debts  due  them  respectively,  and  pay  the 
residue  of  such  proceeds,  if  any,  to  the  use 
of  any  other  creditors  of  Macaulay.  Eliza- 
beth Macaulay,  the  wife  of  Alexander 
Macaulay,  did  not  unite  with  him  in  this 
conveyance.  The  grantor  died  in  July  1798, 
In  November  1829,  Elizabeth  Macaulay 
filed  a  bill  in  the  superior  court  of  chan-- 
eery  for  the  Williamsburg  district,  setting 
forth,  that  her  husband  the  said  Alexander 
Macaulay  died  seized  in  fee  simple  of  an 
undivided  moiety  of  the  said  tract  of  8000 
acres,  and  that  she  now  holds  the  right  of 
dower  in  the  same.  That  previous  to  and 
since  the  death  of  Alexander  Macaulay,  the 
timber  on  the  said  land,  for  which  the 

509  same  was  principally  *^if  not  solely 
valuable,  was  worked,  and  large  prof- 
its derived  from  the  sale  of  shingles  &c. 
That  after  the  death  of  Alexander  Macau- 
lay, the  trustees  in  the  deed  aforesaid,  or 
Thomas  Griffin  the  survivor  of  them,  took 
possession  of  the  land,  and  for  many  years 
caused  the  same  to  be  worked,  receiving 
during  the  time  large  sums  from  the  pro- 
ceeds thereof.  That  at  a  subsequent  period 
John  Jameson  became  possessed  of  the  said 
land,  and  for  many  years  worked  the  same, 
and  received  large  sums  from  the  proceeds 
thereof.  That  the  Dismal  Swamp  land 
company  thereafter  got  possession  of  the 
said  land,  and  for  more  than  twenty  years 
past  have  worked  the  same,  and  received 
considerable  sums  from  the  proceeds 
thereof.  That  during  the  time  the  land 
was  held  and  worked  by  the  said  trustees, 
the  complainant  received  a  portion  of  the 
proceeds  in  right  of  her  dower ;  and  that 
about  the  year  1817,  she  recovered  by  suit 
against  the  executor  of  Jameson  the  third 
part  of  2000  dollars,  with  interest,  as  her 
portion  of  the  proceeds  for  the  year  1803, 
one  of  the  years  during  which  the  land  was 
held  and  worked  by  the  said  Jameson. 
That  since  the  land  has  been  in  the  posses- 
sion of  the  Dismal  Swamp  land  company, 
the  complainant  has  at  two  different  times 
received  portions  of  the  proceeds  in  part  of 
her  dower.  That  for  these  two  payments, 
which  were  the  only  payments  made  to  her 
by  the  said  company  on  account  of  her 
dower  right,  indemnifying  bonds  with 
sureties  were  required  and  given,  one  of 
them  bearing  date  the  9th  of  November 
1816,  the  other  the  10th  of  July  1817,  both 
of  which  were  exinressed  in  similar  terms. 
(A  copy  of  the  first  bond,  the  original 
whereof  was  afterwards  filed  with  the  an- 
swer of  the  company,  was  exhibited  with 
the  bill.)  That  from  Griffin  as  surviving 
trustee,  from  the  estate  of  Jameson,  and 
from  the  Dismal  Swamp  land  company, 
(which  said  parties  have  each,  by  their 
partial  payments  to  the  complainant,   fully 

admitted  her  right   to  a  third  part  of 

510  all  *the  net  proceeds  of  the  said  land) 
there  are  still    considerable  sums  due 

and  unpaid  to  her  in  right  of  her  dower. 
That  at  the  time  of  her  said  recovery  from 
Jameson's  executor  on  account  of  the  year 
1803,  she  was  advised  that  Jameson's  estate 
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was  only  responsible  to  her  for  the  third 
of  the  proceeds  of  that  particular  year ;  but 
she  is  now  otherwise  advised.  That  the 
last  of  the  payments  made  to  her  by  the 
Dismal  Swamp  land  company  was  made  on 
the  10th  of  July  1817 ;  since  which  time  the 
said  company,  although  they  have  repeat- 
edly admitted  her  right  to  a  third  of  the 
proceeds  of  the  said  land,  and  have  been 
often  called  upon  and  pressed  to  pay  the 
amount  still  due  to  her,  have  failed  and 
yet  refuse  to  pay  the  same.  Griffin  the 
surviving  trustee,  John  M'Neale  executor 
of  Jameson,  and  the  president  and  man- 
agers of  the  Dismal  Swamp  land  company, 
were  made  defendants,  and  the  prayer  of 
the  bill  was,  that  accounts  might  be  taken 
of  the  proceeds  of  the  land  for  the  time  that 
the  same  was  held  by  the  said  trustees,  by 
Jameson,  »nd  by  the  land  company,  re- 
spectively, and  for  general  relief. 

The  president  and  managers  of  the  Dis- 
mal Swamp  land  company  answered,  that 
they  had  no  knowledge  of  so  much  of  the 
plaintiff's  case  as  respected  the  other  de- 
fendants, and  they  considered  that  the  same 
ought  not  to  be  blended  with  the  demand 
against  these  respondents.  That,  upon  the 
plaintiff's  own  shewing,  it  could  not  be 
true  that  her  husband  died  seized  of  an 
undivided  moiety  of  the  land  in  question, 
his  seisin  having  been  defeated  by  his  con- 
veyance to  the  trustees  Griffin  and  Nelson. 

That  these  respondents,  in  the  year , 

became    the    purchasers    of  an    undivided 
moiety   of    the    said    land    at  the  price  of 
4000  dollars.     That   the  land  was   not  ara- 
ble, but  swamp  land ;  its   chief    value  con- 
sisted of  the  juniper   timber  thereon,    and 
the  profits  arose   from   felling   the   timber 
and    working    it    up   into    shingles. 
511      That  on  the  9th  of   November    *1816, 
these    respondents  paid   the  plaintiff 
985  dollars  83  cents,  taking  from  her  a   re- 
funding   bond     (which     they     exhibited). 
That  on  the  9th  of  July  1817,  they  paid  her 
another   sum  of  460  dollars.     That  in  1818, 
as  appears  from   the   records  of   the   com- 
pany,   an   order  was   made  to  pay  her    the 
further  sum  of  183  dollars  33  cents;  and  on 
the  15th  of 'November  1825,    upon  her  state- 
ment that  she  had  never   received   the   last 
mentioned  sumi    an  order  was  made  by  the 
company    for  its  payment,  and  it  was  paid 
accordingly.      The     respondents    charged, 
that  the  sums  thus  paid  were  not  due  to  the 
complainant,    but    far    exceeded    her   just 
claim   as   tenant   in  dower,  if  she  had  any 
such    claim    at    all.     The    payments   were 
made   on    an    assumption   that,    as  widow, 
she  was  entitled  to   one   third   of   the    net 
proceeds  received  from  the  land.     But  that 
assumption  was  manifestly  erroneous;  for, 
as   tenant  for  life,  she   was  not  entitled  to 
the  timber,  by  the  felling  and  sale  of  which 
alone  the  profits  arose,    but   the   same   be- 
longed to  the  respondents;  and  even  if  she 
had  a  title  to  share  in  the  profits   accruing  I 
from    the  timber,  it  was  certainly  not  that 
of  a  proprietor  in  fee  of  one  third,  but  only 
to  an  equivalent  for  her  life  estate  therein,  , 
which  could  not   be   more   than   one   ninth  • 


part,  or  at  the  utmost  one  seventh.  The 
respondents  therefore  now  claimed,  on  an 
adjustment  of  the  accounts,  to  recover  back 
with  interest  so  much  of  the  sums  paid 
,the  complainant  as  exceeded  her  due  pro- 
portion. It  would  be  seen,  they  said,  ^'that 
by  this  erroneous  mode  of  adjustment  the 
complainant  received  in  these  payments 
1629  dollars  16  cents,  considerably  more 
than  one  third  of  the  fee  simple  cost,  4000 
dollars,  although  it  be  true,  and  is  so  ad- 
mitted by  the  bill,  that  the  land  was  no 
otherwise  productive  or  valuable  than  by 
working  the  timber,  and  making  sale 
thereof  when  converted  into  shingles.'* 
The    respondents    further   stated,    that  in 

the  year  1820  they  had  disclaimed  all 
512      future  operations  upon   the  *former 

plan,  and  informed  the  complaiaant 
that  she  might  have  her  dower  assigned 
and  laid  off  in  the  land ;  which,  however, 
she  had  never  done. 

The  refunding  bond,  exhibited  with  the 
answer,  was  executed  by  Elizabeth  Macao- 
lay  and  two  sureties.  By  the  condition,— 
after  reciting  that  the  said  Elizabeth,  as 
the  widow  of  Alexander  Macaulay,  was  en- 
titled in  right  of  her  dower  to  one  third 
part  of  the  proceeds  of  timber  from  a 
moiety  of  8000  acres  of  land  in  the  Dismal 
swamp,  of  which  said  moiety  the  said 
Alexander  Macaulay  died  seized,  and  of 
which  the  Dismal  Swamp  land  company 
was  now  possessed ;  that  the  said  company 
had  that  day  paid  her,  in  part  of  her  dower 
thirds  of  the  said  proceeds,  the  sum  of  96S 
dollars  83  cents ;  and  that  a  suit  was  then 
pending  in  the  federal  court  for  the  dis- 
trict of  Virginia,  in  the  name  .of  J.  Hor- 
decai  and  others,  against  the  devisee  of 
Isaac  Sexton  and  others,  in  which  the 
plaintiffs  claimed  title  to  the  said  tract  of 
land,— it  was  provided,  that  if  the  said 
suit  should  be  determined  in  favour  of  the 
plaintiffs,  and  the  said  company  should  be 
compelled  by  law  to  refund  the  amount  of 
proceeds  received  by  them  on  account  of 
the  sales  of  timber  from  the  said  land, 
Elizabeth  Macaulay  should  in  that  case 
repay  them  the  said  985  dollars  83  cents, 
with  interest. 

Griffin  the  surviving  trustee  answered, 
that  by  an  agreement  between  Alexander 
Macaulay  and  the  creditors  specified  in  the 
trust  deed,  Macaulay  was  permitted  to 
retain  possession  of  the  trust  property  until 
his  death,  which  happened  in  July  179& 
That  from  his  death  until  December  1801, 
when  the  Dismal  Swamp  land  was  sold 
under  the  trust  deed,  the  trustees  received 
the  profits  of  the  same,  amounting  in  the 
whole  to  4020  dollars,  of  which  they  paid 
to  mrs.  Macaulay,  in  right  of  her  dower, 
one  third  part  or  1340  dollars,  as  would 
appear  by  her  two  receipts,  (which  were 
exhibited  with  the  answer,  one  of 
513  them  bearing  date  the  *27th  of  Feb- 
ruary, the  other  the  25th  of  Novem- 
ber, 1801).  That  at  the  sale,  in  December 
1801,  of  Macaulay's  undivided  moiety  of 
the  land,  John  Jameson,  one  of  the  cred- 
itors named  in  the  deed,    became  the  pnr- 
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chaser  thereof ;  since  which  period,  nothins^ 
had  ever  been  received  by  the  trustees,  or 
either  of  them,  as  profits  of  the  said  iand, 
and  they  had  never  interfered  with  the 
same.  And  the  respondent  positively  as- 
serted that  there  was  not  one  cent  now  due 
and  unpaid  to  the  complainant  by  the 
trustees,  as  the  whole  of  her  dower  money 
was  regularly  paid  to  her  by  them  as  long 
as  they  received  any  dividends. 

To  the  answers  of  the  Dismal  Swamp  land 
company  and  Griffin,  the  plaintiff  replied 
generally. 

In  February  1830,  Elizabeth  Macaulay  the 
plaintiff  died;  and  in  July  following,  the 
suit  was  revived  in  the  name  of  Robert 
Anderson  her  executor. 

The  cause  having  been  transferred  to  the 
circuit   superior  court  of  law  and  chancery 
for  James  City  county  and   the  city  of  Wil- 
liamsburg, Anderson   the  executor  filed  an 
amended  bill  in  that   court,    in   July   1833, 
seting  forth,  that  the  intermarriage  of  Al- 
exander and  Elizabeth  Macaulay  took  place 
in  1781 :  that  during  the  coverture  the  said 
Alexander  was  seized  of  an  estate  of  inher- 
itance in  an  undivided  moiety  of  the  afore- 
said tract  of  8000  acres :  that  Isaac  Sexton 
died  before  the  said  Alexander,   and  by  his 
will    devised   his   undivided    moiety  of  the 
said    land   to   his  son  Edwin    Sexton,    who 
held  the  same  for  many  years :  that  Edwin 
Sexton  having,  in  February  1823,  taken  the 
oath  of  an  insolvent  debtor,  and  surrendered 
his  interest  in  the  said  land,    the   said   in- 
terest was  thereupon  sold,  and  Richard    H. 
Drummond  and  Harrison    AUmand  became 
the   purchasers   thereof,  that  is  to  say,  the 
former  became  the  purchaserof  three  fifths, 
and  the  latter  of  the  remaining  two  fifths : 
that   AUmand  subsequently  sold  and  con- 
veyed his    undivided    two  fifths  to   Joseph 
T.  AUyn :  that  the  said  Edwin  Sexton, 
514      *Drummond,  AUmand  and  AUyn  had 
respectively  derived  large  profits  from 
the  said  land,  by  cutting  the   timber,    get* 
ting   out   shingles,    Ac. :  and  that  the  said 
Elizabeth  Macaulay   never  did    receive  the 
full    amount   of  her  dower  interest  i-n  the 
said  land,  although  repeated  demands  were 
made     therefor     before    her    death.      The 
prayer  was,    that    the    defendants    to    the 
original  bill   might  be   made  defendants  to 
this  amended  bill,  and  required  to   answer 
the  same;  that  the  administratrix   of  Nel- 
son the  deceased  trustee,   the  administrator 
of  Eklwin  Sexton  deceased,  and  Drummond, 
AUmand  and  AUyn,  might  be  made  defend- 
ants to   both    bills,  and  required  to  answer 
the  same;  that  accounts  might  be  taken  of 
all  the    proceeds   and  profits   derived   from 
the  land  by  the  said  Edwin  Sexton,   Drum- 
mond,  AUmand    and    AUyn,    respectively, 
and    by    the   trustees    Griffin    and    Nelson 
jointly,  or  the  said  Nelson   separately ;  and 
that    the  complainant   might  have  a  decree 
for    one   full  third  of  the  net    profits  of  an 
undivided  moiety  of  said  8000  acres  of  land, 
as  the  interest   to  which  his  testatrix   was 
entitled,  and  general  relief. 

Griffin  the  surviving   trustee   put   in   an 
answer   to  the  amended  bill,    in   substance 


the   same   with  his   answer  to  the  original 
biU. 

M'Neale  the  executor  of  Jameson  put  in 
an  answer  to  both  the  bills,  in  which  (not 
admitting  but  wholly  denying  the  matters 
charged  against  him)  he  alleged  and  in- 
sisted, that  when .  the  said  bills  were  re- 
spectively exhibited,  he  was,  as  he  had 
ever  since  been,  a  resident  of  Culpeper 
county,  without  the  jurisdiction  as  well  of 
the  superior  court  of  chancery  of  Williams- 
burg, as  of  the  circuit  superior  court  of 
James  City :  that  the  matters  charged  in 
the  said  bills  against  this  respondent  and 
against  the  other  defendants  are  wholly 
distinct  and  separate  in  interest,  and  not 
of  common  and  joint  interest  between  this 
respondent  and  the  other  defendants,  so  as 
to  give  and  draw  to  the  said  courts  juris- 
diction over  this  respondent,  together 
with  the  other  defendants,  as 
515  *to  the  matters  alleged  in  the  said 
bills:  and  therefore  that  the  said 
courts  had  no  right,  power  or  authority  to 
entertain  jurisdiction  of  the  cause  against 
this  respondent.  He  also  relied  upon  the 
lapse  of  time,  and  the  act  for  the  limitation 
of  actions  and  suits,  in  bar  of  the  demand 
asserted  against    him  by  the  said  bills. 

To  the  foregoing  answers  of  Griffin  and 
Jameson's  executor,  the  plaintiff  replied 
generally. 

Nelson's  administratrix,  Edwin  Sexton's 
administrator,  Drummond,  AUmand  and 
AUyn  failed  to  answer,  and  the  biUs  were 
taken  for  confessed  as  to  them. 

The  cause  coming  on  to  be  heard  the  30th 
of  October  1835,  the  circuit  court  decreed 
that  the  bills  be  dismissed  with  costs. 

From  that  decree  Anderson  the  executor 
of  Elizabeth  Macaulay  appealed  to  this 
court. 

Daniel  for  appellant.  This  case  is  dis- 
tinguishable from  Tod  v.  Baylor,  4  Leigh 
498,  and  Thomas  v.  Gammel  Sl  wife,  6 
Leigh  9,  upon  the  supposed  authority  of 
which  the  circuit  court  seems  to  have  pro- 
ceeded in  dismissing  the  bill.  Those  were 
cases  of  absolute  alienation  by  the  husband 
of  all  right  legal  and  equitable.  Here  there 
was  merely  a  trust  deed,  a  charge  for  the 
payment  of  debts,  executed  after  the  mar- 
riage and  after  the  wife's  title  to  dower  had 
accrued:  and  the  husband  died  seized  of 
the  equity  of  redemption.  Mortgages  are 
considered,  both  at  law  and  in  equity,  as 
mere  chattel  interests,  mere  securities  for 
money,  the  mortgagee  acquirinj?  a  new 
estate  by  entry  upon  the  breach  of  the  con- 
dition. 1  Powell  on  Mortgages  (Boston 
edi.  of  1828)  p.  112,  note  E,  Runyan  v. 
Mersereau,  11  Johns.  R.  534;  Doe  v.  Pott, 
Dougl.  720,  21.  Where  a  wife  joins  her 
husband  in  a  mortgage,  but  not  in  a  subse- 
quent release,  she  is  entitled   to  dower   in 

the  equity  of  redemption,  and  to  an 
516      account  of  rents  and  profits  *from  his 

death.  Swaine  v.  Ferine,  5  Johns.  Ch. 
R.  482;  Hale  v.  James,  6  Johns.  Ch.  R. 
258.  Again,  though  where  the  right  is 
merely   equitable,    equity    follows  the  law. 
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yet  where  the  court  exercises  its  own 
peculiar  jurisdiction  (as  where  the  widow 
comes  into  equity  to  get  a  term  out  of  her 
way),  the  relief  is  larger:  profits  will  be 
given  from  the  time  the  title  accrued. 
Dormer  v.  Fortescue,  3  Atk.  130,  31.  In 
Curtis  V.  Curtis,  2  Bro.  C.  C.  620,  profits 
were  decreed  to  the  representative  of  the 
widow  from  the  time  of  the  husband's 
death,  and  against  the  representative  of  the 
heir,  though  it  was  admitted  that  damages 
would  not  have  been  recoverable  at  law. 
The  statute  giving  dower  in  trust  estates 
has  innovated  largely  on  the  technical 
principle  of  seisin  on  the  husband,  and 
shews  the  spirit  of  our  legislature  on  the 
subject. 

II.  Where  dower  is  demanded  against  the 
alienee  of  the  husband  and  refused,  dam- 
ages are  given  from  the  time  of  such  re- 
fusal. Park  on  Dower  p.  302.  Here  the 
widow's  right  has  been  acknowledged  by 
all  who  have  held  the  estate  since  her  hus- 
band*s  death.  They  were  receivers  or  bail- 
iffs, liable  to  account,  and  actually  ac- 
counting. 

HI.  It  nowhere  appears  that  those  persons 
had  any  other  title  than  possession.  Their 
title  is  merely  afiQrmed  in  the  answers,  but 
not  proved. 

IV.  The  widow  is  entitled  to  one  third  of 
the  profits  of  the  timber  cut  from  the  land. 
The  only  mode  in  which  the  estate  could  be 
enjoyed  was  by  making  a  profit  of  the  tim- 
ber. In  Crouch  v.  Puryear  &c.,  1  Rand. 
258,  it  was  held  that  a  dowress  may  take 
coal  to  any  extent  from  a  mine  already 
opened,  or  sink  new  shafts  in  the  same 
vein  of  coal,  or  penetrate  through  a  seam 
already  opened  and  take  coal  from  a  new 
seam  that  lies  underneath.  The  principle 
of  that  case  is  directly  applicable  to 
this. 

517  *Cooke     and    Patton    for    appellee 

Griffin.  The  court  below  was  right 
in  dismissing  this  bill  as  against  Griffin, 
I.  Because  the  suit  was  brought  against 
him  nearly  27  years  after  his  alleged  re- 
ceivership had  terminated.  If  this  be  in 
substance  a  suit  for  money  had  and  re- 
ceived, the  court  of  equity,  which  proceeds 
by  analogy  to  the  limitation  at  law,  will 
hold  it  barred  by  the  lapse  of  five  years. 
Hovenden  v.  I/ord  Annesley,  2  Sch.  &  I^ef. 
631.  And  whether  the  statute  applies  or 
not,  the  claim  is  at  all  events  objectionable 
as  stale.  Carr's  adm'r  &c,  v.  Chapman's 
legatees,  5  Leigh  164,  and  authorities  there 
cited.  It  is  true  that  neither  the  lapse  of 
time  nor  the  statute  of  limitations  is  relied 
upon  in  Griffin's  answer.  But  where  a  bill 
asserts  a  claim  which  on  its  face  appears  to 
be  stale,  and  such  that  equity  on  its  known 
principles  will  not  entertain  it,  the  bill  is 
demurrable  unless  it  assigns  a  sufficient 
reason  for  the  delay  to  sue.  Story's  Eq. 
PI.  389,  {  503.  And  though  the  defendant 
answer  without  relying  upon  that  objection, 
the  court  may  nevertheless  dismiss  the  bill 
upon  that  ground.  Story's  Eq.  PI.  352,  { 
447. 
II.    Because    the     bill    is    multifarious; 


Story's  Eq.  PI.  407,  {  530.  This  is  a  fatal 
defect,  and  the  defence  need  not  be  set  up 
in  the  pleadings  in  any  way.  Id.  p.  224, 
i  271. 

III.  Because  the  plaintiff,  by  a  suit  com- 
menced in  November  1829,  seeks  to  recover 
of  Griffin  profits  received  by  him  ^m  1798 
to  1802;  whereas  by  the  case  of  Tod  v. 
Baylor,  4  Leigh  498,  it  is  settled  that  a 
widow  cannot  recover  of  her  husband's 
alienee  any  profits  except  from  the  time 
when  her  subpoena  was  sued  out. 

IV.  Because  the  bill  having  called  upon 
Griffin  to  render  a  full  and  Ime  account  of 
all  the  profits  which  had  been  received  bj 
himself  and  his  cotrustee,  he  did  render  a 
full    account    upon   oath.     Such  account  ii 

prima  facie  evidence.  Cavendish  v. 
518      Fleming,  3  Munf.  198.     It  »is  neither 

falsified,  nor  does  the  amended  bill, 
filed  after  Griffin's  answer,  call  in  questioo 
any  of  its  statements.  Upon  the  accoant 
so  rendered  it  appears  that  the  plaintiff 
had  no  just  claim  wl^atever  against  Griffin. 

Harrison  for  M'Neale  executor  of  Jame- 
son. The  plaintiff  here  has  brought,  in 
the  court  of  chancery,  a  joint  action  of 
trespass  for  several  trespasses  alleged  to 
have  been  committed  at  several  times  bj 
several  tortfeasors.  There  is  no  connexion 
in  interest  shewn  between  the  defendants. 
Jameson's  executor  pleads  the  misjoinder, 
pleads  to  the  jurisdiction  of  the  court  as  to 
him,  and  also  relies  upon  the  lapse  of  time 
and  the  statute  of  limitations.  Upon  all 
these  grounds  the  bill  was  properly  dis- 
missed as  to  him.  His  answer  further  de- 
nies and  puts  in  issue  all  the  allegations 
of  the  bill  against  him,  and  there  is  no 
proof  to  sustain  them. 

Stanard  for  the  Dismal  Swamp  land  com- 
pany.    At  common  law,  in   no  real  action, 
possessory     or     droiturel,     were    damages 
given    against    the   tenant    for   the  mesne 
profits  of  the  land  recovered.     When  there- 
fore dower  was  detained  against  the  widow, 
and    she    was   obliged    to    bring  a  writ  of 
dower,  she  was  by  the  common  law  entitled 
to  the  profits  of  her  third  part  of  the  lands 
from    the    time   only    when    she  recoTered 
judgment ;  for  the  tenant  was  permitted  to 
retain  the  profits  of  the  estate  intermediate 
the    recovery   against    him    in    possessorj 
actions,    and  his  entry  into  possession,  to 
enable  him  to  perform  the  feudal  services. 
1  Roper  on  Husband  and  Wife  p.  437.    This 
was   changed   by    the   statute   of   Merton, 
which    we   have   enacted  in  terms,  1  R.  C 
of   1819,    p.  403,    ch.    107,  {  4.     But  by  that 
statute   a    widow   '*  shall   recover  damages 
only  when  her  husband  dies  seized,  that  is, 
seized    of   the    freehold   and  inheritance." 
Co.  Litt.  32  b.     And   the    case   of  Bromley 
V.    Littleton,    Yelv.    112,    decides,    that  a 
mere  finding  that  the  husband  died 
519      ^^seized    (not  expressing  that  he  died 
seized   of   the    freehold    and    inher- 
itance) i3  insufficient  to  entitle  the  widow 
to  judgment  for  dower.     Here  the  husband 
at  the  time  of  his   death   had  no  seisin  of 
the  freehold  or  inheritance  in   the  land  in 
question ;  no  title,  in  fact,    leffal  or  eqnita- 
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ble,  but. only  (at  moat)  a  bare  possession. 
The  le^al  title  was  in  the  trustees  to  whom 
he  had  conveyed  the  land;  the  equitable 
title  in  the  cestuis  que  trusty  the  creditors 
provided  for  by  the  deed.  Macaulay  him- 
self had  nothing  but  a  resulting'  trust  in 
the  surplus  proceeds  of  the  land  after  satis- 
fying the  objects  of  the  conveyance.  There 
is  no  sufficient  evidence,  as  against  the 
Dismal  Swamp  land  company,  that  he  was 
«Ten  in  possession  of  the  land  at  the  time 
of  his  death.  The  statement  of  the  trustee 
Griffin  on  that  subject  is  no  evidence 
against  his  codefendants. 

Our  statute  making  widows  dowable  of 
their  husband's  trust  estates  can  have  no 
influence  on  the  case.  The  bill  does  not 
claim  dower  in  the  equity  of  redemption  or 
resulting  trust  (if  any  such  there  were)  of 
the  husband,  but  asserts  generally  a  right 
to  dower  in  the  land. 

II.  The  case  of  Tod  v.  Baylor,  4  Leigh 
498f  does  not  decide  that  the  widow  there 
was  entitled  against  the  husband's  alienee 
to  rents  and  profits  from  the  time  of  insti- 
tuting her  suit.  Three  of  the  judges  con- 
curred in  the  opinion  that  she  was  entitled 
to  rents  and  profits  only  from  the  date  of 
the  decree.  And  as  the  decree  does  not 
give  profits  from  the  institution  of  the  suit, 
although  it  directs  the  account  to  be  taken 
from  that  period,  it  is  not  inconsistent  with 
the  opinion  of  those  judges.  This  con- 
struction of  that  case  is  confirmed  by  the 
subsequent  case  of  Thomas  v.  Gammel  & 
wife,  6  Leigh  9. 

The  proposition  in  Park  on  Dower  p.  302, 
3,  that  even  where  the  husband  does  not 
die  seized,  the  wife  may  become  entitled 
to  damages  against  his  alienee 
520  *f rom  the  time  of  demand  and  refusal 
of  her  dower,  is  not  supported  by  the 
authorities  there  cited.  And  Park  himself 
lays  down  the  proposition  doubtingly.  On 
the  other  hand,  though  the  husband  die 
seized,  the  widow  may  lose  the  right  to 
damages  from  his  death,  by  laches  in  de- 
manding her  dower.  Co.  Litt.  32  b. ;  Delver 
V.  Hunter,  Bunb.  57. 

It  is  suggested,  however,  that  the  rights 
of  the  widow  have  been  recognized  by  the 
grantees  under  her  husband,  and  that  such 
recognition  is  equivalent  to  the  institution 
of  a  suit  for  dower,  which  was  thereby  ren- 
dered unnecessary.  But  it  appears  that  in 
1820  the  land  company  refused  to  make  any 
further  payments  to  the  widow,  and  in- 
formed her  that  she  might  proceed  to  have 
her  dower  in  the  land  assigned,  if  she 
thought  proper.  The  payments  previously 
made  by  the  company  can  only  be  considered 
as  made  under  a  mistaken  impression  of 
their  rights,  and  cannot  bind  them  after  the 
mistake  has  been  discovered.  The  widow 
has  received  what  she  had  no  title  to,  and 
her  representative  ought  to  consider  him- 
self fortunate  that  he  is  not  compelled  to 
refund.  She  had  no  estate  in  the  land  pre- 
vious to  assignment  of  dower,  but  a  mere 
right  of  action  (1  Lomax's  Digest  p.  92,) 
and  therefore  there  is  no  pretence  for  sup- 
posing that  the  defendants  held  the  land  as 


the  joint  property  of  the  widow  and  them- 
selves, accountable  to  her  for  a  share  of  the 
rents  and  profits. 

III.  Unless  the  defendants  were  tenants 
of  the  freehold,  the  suit  for  dower  cannot 
be  maintained  against  them.  The  plaintiff, 
claiming  as  dowress^  must  admit  that 
they  have  an  estate  in  the  land  of  which 
she  may  be  endowed.  A  writ  of  dower, 
certainly,  could  not  be  maintained  against 
any  except  a  tenant  of  the  freehold;  and 
equity  follows  the  law,  where  the  dowress, 
instead  of  suing  at  law,  resorts  to  the  court 
of  chancery.  The  suggestion  that  these 
parties  have  no  title  to  the  land,  but  are 
mere  tortfeasors,  having  only  a  wrongful 
possession,  is  made  for  the  first  time  in 
this  court. 

521  *IV.  The  foregoing  views  are  pre- 
sented on  the  supposition  that  the  de- 
fendants have  received  rents  and  profits  to 
which  the  widow  as  tenant  in  dower  might 
possibly  have  a  claim.  We  contend,  how- 
ever, that  the  profits  received  by  the  de- 
fendants were  derived  from  a  subject  in 
which  the  widow  as  tenant  in  dower  had  no 
sort  of  interest.  They  were  derived  from 
the  severance  and  sale  of  the  timber  on  the 
land,  which  constituted  the  whole  value. 
Where  timber  growing  on  land  is  severed 
therefrom,  whether  accidentally  or  by  de- 
sign, the  party  entitled  to  the  first  estate 
of  inheritance  in  the  land  is  entitled  to  the 
timber,  and  may  maintain  trover  for  it; 
and  no  other  person  has  any  right  to  the 
same.  2  Wms.  Saund.  47b.,  note  (f ) ;  Far- 
rant  V.  Thompson,  5  Barn.  &  Aid.  826;  7 
Eng.  C.  L.  Rep.  272.  Both  at  common  law 
and  by  the  statute  (1  R.  C.  of  1819,  p.  462, 
ch.  117,  {  1, )  the  dowress  in  possession  is 
chargeable  for  waste ;  and  it  is  the  settled 
doctrine  in  England  that  it  is  waste  in  a 
tenant  for  life  to  cut  timber  growing  on 
the  land.  And  though  what  is  waste  in 
England  is  not  in  all  cases  waste  in  this 
country,  and  the  dowress  may  cut  away 
timber  for  the  purpose  of  clearing  and  im- 
proving land  which  would  otherwise  be 
valueless  or  nearly  so, — for  the  purpose  of 
enjoying  the  land  in  the  only  mode  in 
which  it  can  be  enjoyed,  that  is,  by  culti- 
vation (Findlay  v.  Smith  &c.,  6  Munf.  148, 
opinion  of  Roane,  J.) — yet  she  cannot  here, 
any  more  than  in  England,  do  that  which 
tends  to  the  disherison  of  the  heir,  or  the 
destruction  or  lasting  damage  of  the  inher- 
itance. Here  the  timber  constituted  the 
whole  value  of  the  land ;  and  to  allow  the 
widow  to  cut  and  sell  the  timber  in  such  a 
case,  would  be  allowing  her  to  impair,  or 
rather  to  destroy,  the  inheritance  itself. 
In  7  Bac.  Abr.  261,  it  is  laid  down  that  a 
tenant  for  life  of  land  which  is  altogether 
in  woods,  is   still   not   entitled    to  cut  the 

timber,  though  no  profit  could  be  de- 

522  rived  *from    it    in    any   other  mode. 
The  case  of  Crouch  v,  Puryear  Ac. ,  1 

Rand.  258,  which  decides  that  a  dowress 
may  work  an  old  mine,  decides  also  that 
she  has  no  right  to  open  a  new  one.  Her 
rights  in  that  respect  are  the  same  in  Eng- 
land and  in  this  country.     In  this  case  the 
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question  is  different :  namely,  how  far  the 
undoubted  law  of  Eng'land  as  to  waste  in 
cutting  timber  has  been  modified  among  us. 
In  New  York,  a  rule  applicable  to  the  cir- 
cumstances of  the  country  has  been  adopted, 
and  the  tenant  is  allowed  to  clear  a  portion 
of  the  land  for  cultivation.  Jackson  v. 
Brownson,  7  Johns.  R.  227.  This  (which 
is  also  the  rule  adopted  in  this  state,  as 
appears  by  the  case  of  Findlay  v.  Smith 
&c. )  is  the  utmost  extent  to  which  the  mod- 
ification of  the  english  law  has  been  car- 
ried. In  Massachusetts,  it  has  been  held 
that  a  widow  is  not  dowable  of  wild  lands 
at  all.  Conner  v.  Shepherd,  15  Mass.  R. 
164.  Here  the  land  was  wholly  unfit  for 
cultivation ;  the  only  profit  was  to  be  made 
by  cutting  down  and  selling  the  timber.  If 
to  sever  the  timber  from  such  land  for  such 
a  purpose  be  waste,  it  should  seem  that 
the  widow  was  not  entitled  to  be  endowed 
of  the  land  at  all :  for  it  is  laid  down  by 
Bracton  (as  cited  in  Park  on  Dower  p.  115,) 
that  a  woman  cannot  claim  a  thing  in 
dower,  unless  she  may  use  and  enjoy  the 
thing  of  which  she  is  dowable  sine  vasto, 
exilio  et  destructione. 

In  Pigot  V.  Bullock,  1  Ves.  jun.  479,  it 
was  decided  that  until  the  estate  of  tenant 
for  life  comes  into  possession,  he  has  no 
right  to  an  account  of  underwood  wrong- 
fully cut  by  a  preceding  tenant.  Here  the 
dowress  had  no  estate  at  all  in  the  land 
when  the  timber  was  cut,  and  therefore 
woud  have  been  entitled  to  no  account  of 
the  profits  derived  from  that  source,  even 
though  the  cutting  had  been  wrongful.  But 
the  parties  against  whom  the  account  is 
claimed  were  entitled  to  the  inheritance  of 
the    land,    and  were  guilty  of  no  wrong  in 

cutting  the  timber. 
523  *V.  It  is  submitted  that  the  ob- 
jection for  multifariousness  in  the 
bill  is  sufficiently  taken  by  the  answer  of 
the  Dismal  Swamp  land  company.  But  if 
no  such  objection  had  been  made,  the  au- 
thorities cited  by  the  counsel  for  Griffin 
establish  that  the  bill  might  nevertheless 
have  been  dismissed  for  that  cause  at  the 
hearing. 

R.  G.  Scott,  in  feply*  insisted  upon  the 
following  points :  1.  That  the  doctrine  of 
waste,  as  it  exists  in  Kngland,  is  not  ap- 
plicable to  the  woodlands  of  this  country; 
that  a  widow  is  dowable  of  such  lands, 
though  she  can  no  otherwise  derive  profits 
from  them  but  by  the  severance  and  sale 
of  the  timber;  and  that  the  measure  of  her 
right  is  one  third  of  the  net  annual  profits, 
as  in  the  case  of  an  open  mine.  On  this 
subject,  he  examined  and  commented  upon 
the  cases  of  Findlay  v.  Smith  &c.  and 
Crouch  V.  Puryear  &c.  (before  cited)  and 
Stoughton  V.  Leigh,  1  Taunt.  402,-2.  That 
Macaulay,  having  made  no  absolute  aliena- 
tion of  the  land,  but  a  mere  incumbrance 
thereof  for  the  payment  of  debts,  was  to  be 
considered  as  dying  seized,  and  his  widow 
as  entitled  to  profits  from  the  time  of  her 
husband's  death ;  according  to  the  cases  of 
Swaine  v.  Perine  (before  cited)  and  Banks 


V.  Sutton,  2  P.  Wms.  700,-3.  That  even 
supposing  here  was  an  absolute  alienation 
by  the  husband  during  the  coverture,  the 
widow  would  be  entitled  to  damages  from 
the  time  of  her  demand  of  dower.  Park  on 
Dower  p.  302,  2  Wms.  Saund.  44d,  note  4 ; 
and  in  this  case  such  demand  was  both 
made  and  acceded  to  very  early  after  the 
death  of  the  husband.  4.  That  if  this  case 
stood  only  upon  the  same  grounds  as  Tod 
V.  Baylor  and  Thomas  v.  Gammel  &  wife, 
mrs.  Macaulay  would  at  least  be  entitled  to 
profits  from  the  date  of  the  subporaa. 
5.  That  her  right  to  profits  (from  whatever 
period  commencing)  was  not  lost  by  her 
death  pending  the  suit,  but  passed  to  her 
personal   representative;    Curtis  v.  Curtis, 

2  Bro.  C.  C.  620,-6.  That  io 
524      *this    case    all   questions   as    to   the 

widow's  right  to  be  endowed,  as  to 
her  proper  share  of  the  profits,  or  as  to  the 
period  from  which  the  account  should  be 
taken,  were  entirely  precluded  by  the  acts 
and  admissions  of  the  defendants  tbeiD* 
selves;  and  in  that  respect  the  case  was 
different  from  all  those  which  had  been 
cited  for  the  appellees.  7.  To  shew  that 
the  objection  of  multifariousness  in  the 
bill,  rather  of  misjoinder  of  defendants, 
taken  by  Griffin  and  the  executor  of  Jame- 
son, has  no  application  to  such  a  case  as 
this,  he  cited  and  relied  upon  Story's  £q. 
PI.  p.  229,  230,  and  notes  there.  At  all 
events,  he  contended,  the  objection  coald 
only  have  been  made  available  by  demurrer. 
Id.  p.  203,  {  237,  note  2.  As  to  the  alleged 
staleness  of  the  claim,  Griffin  was  not  en- 
titled to  make  that  objection,  since  he  bad 
neither  pleaded  the  statute  of  limitations 
nor  demurred  to  the  bill ;  Id.  p.  389,  {  503, 
note  4.  And  the  objection,  though  made 
by  Jameson's  executor  in  his  answer,  was 
sufficiently  obviated  by  the  circumstances 
of  excuse  stated  in  the  bill.  In  respect  to 
the  plea  of  Jameson's  executor  to  the  juris- 
diction of  the  court,  upon  the  alleged  ground 
of  his  residence  out  of  the  former  district 
and  present  circuit,  it  was  sufficient  to  re- 
mark that  the  fact  was  put  in  issue  bj 
the  plaintiff's  replication,  and  no  proof  ot 
it  had  been  adduced. 

BALDWIN,  J.  The  law  gives  dower  to 
the  widow,  as  a  source  of  income  for  tbe 
maintenance  of  herself  and  family.  It  is  a 
provision  founded  in  justice  and  humanity, 
and  highly  favoured  both  at  law  and  io 
equity.  Her  essential  right  is  to  the  profits 
of  one  third  of  her  husband's  real  estate  of 
inheritance,  whereof  he  was  seized  at  anj 
time  during  the  coverture ;  and  she  is  en- 
titled for  that  purpose  to  the  several  pos- 
session of  one  third  of  the  subject,  if 
susceptible  of  a  division  by  metes  and 
bounds.     If  the  subject  be  not  so  paMible, 

still  she  is  admitted  to  her  dne  partici- 
525      pation  of  the   profits;  *and   the  mode 

of  enjoyment  is  adapted  to  the  natnre 
of  the  case.  The  nature  of  the  property  is 
wholly  immaterial,  as  regards  the  right  to 
dower,  provided  it  be,  or  savour  of,  tbe 
realty ;  and  this  is  equally   true   in   regard 
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to  the  nature  of  its  products.  Thus  a  widow 
ia  dowable  of  lands,  whether  arable, 
meadow,  or  woodland ;  of  manors,  houses, 
mills  and  factories ;  of  rents,  whether  rent- 
charg-e,  rentseck,  or  rentservice;  of  dove- 
cotes and  warrens ;  of  fairs,  markets,  ferries 
and  fisheries;  of  common  certain,  gross  or 
appendant;  of  advowsons,  gross  or  ap- 
pendant; of  tithes;  of  shares  in  road  or 
navigation  companies,  &c. 

Bnt  the  widow's  enjoyment  is,  by  reason 
of  her  limited  estate,  confined  to  the  use 
and  products  of  the  property ;  and  she  may 
not  despoil  or  waste  it,  to  the  disherison  of 
the  heir ;  she  is  to  enjoy,  but  not  abuse  it ; 
to  take  the  profits,  but  not  convert  or  break 
in  upon  the  capital.  Like  other  tenants 
for  life,  the  restriction  upon  her  exercise 
of  ownership  is  to  be  found  in  the  law  of 
waste.  What  shall  be  considered  waste  is 
to  be  determined,  in  general,  by  the  mode, 
not  the  extent,  of  enjoyment  to  which  the 
tenant  succeeds.  The  tenant  is  not  at  lib- 
erty to  convert  arable  land  into  meadow,  or 
meadow  into  arable  land ;  nor  a  mill  into 
a  dwelling  house  or  brewery;  though  not 
only  the  immediate  profits,  but  the  perma- 
nent value  of  the  property,  be  thereby  en- 
hanced. The  removal  of  the  soil  and 
minerals,  and  the  opening  of  new  mines, 
are  also  prohibited.  But  if  mines  have 
been  opened  or  worked  by  one  having  au- 
thority as  the  owner  of  the  fee,  the  dow- 
ress  may  continue  to  work  them,  and  that 
without  stint;  and  moreover  sink  new 
shafts  for  the  purpose,  into  the  same  mine, 
vein,  bed  or  body  of  the  mineral  so  devoted 
to  the  yielding  of  profit. 

Waste  in  woods  is  to  a  great  extent, 
though  not  exclusively,  governed  by  the 
g^eneral  rule  already  mentioned.  In  the 
country  from  which  we  derive  our 
526  laws,  ^timber  is  of  such  importance 
that  it  enters  largely  into  the  value 
of  the  subject,  and  its  preservation  is 
deemed  essential  to  the  protection  of  the 
inheritance.  The  tenant  is  therefore  pro- 
hibited from  cutting  it  at  all.  To  this 
there  are  some  exceptions,  arising  out  of 
the  duty  and  wants  of  the  tenant ;  to  whom 
certain  estovers  are  allowed,  for  the  repara- 
tion of  the  buildings  and  enclosures,  the 
construction  of  agricultural  implements, 
and  for  the  supply  of  fuel.  These  involve 
a  question  as  to  the  extent  of  the  tenant's 
enjoyment ;  and  that  depends,  more  or  less, 
upon  the  exigencies  of  the  occasion,  the 
abundance  or  scarcity  of  the  material,  and 
the  local  usages  of  the  county  or  vicinage. 

In  regard  to  mines,  the  english  doctrine 
(for  which  see  Stoughton  v.  Leigh,  1 
Taunt.  402, )  is  not  unsuitable  to  the  condi- 
tion of  our  country,  and  has  been  recog- 
nized in  Crouch  v.  Puryear  Ac,  1  Rand. 
258,  and  Coates  v.  Cheever,  1  Cowen  460. 
As  to  waste  in  woods,  though  the  principle 
which  prevents  timber  from  being  cut,  to 
the  detriment  of  the  inheritance,  is  the 
same  in  both  countries,  yet  the  application 
here  of  the  rigid  rule  that  prevails  in  Eng- 
land would  defeat  its  own  purpose.  Instead 
of   the   scarcity   existing   there,    we   have 


often  a  superabundance  here,  and  the  clear- 
ing of  lands,  to  a  greater  or  less  extent  ac- 
conling  to  circumstances,  may  enhance 
instead  of  diminishing  the  value  of  the  prop- 
erty. With  us,  therefore,  the  restraint  upon 
the  power  of  the  tenant  for  life  ought,  in 
this  respect,  to  have  reference  not  to  the 
mode  but  to  the  extent  of  enjoyment.  In 
England,  the  tenant  may  cut  and  sell  the 
coppice  and  undergrowth,  and  even  young 
timber  trees  under  a  certain  age,  at  season- 
able times,  1  Lomax's  Dig.  52 ;  Pigot  v. 
Bullock,  1  Ves.  jun.  479;  and  the  reason 
assigned  is,  that  no  advantage  can  arise  to 
a  tenant  for  life  from  woods  of  that  kind, 
but  by  the  sale  of  them :  and  what  shall  be 
considered  timber  trees  there  depends  in 
some  measure  upon  local  usages,  aris- 

527  ing    out   of  the  peculiar  *growths  of 
various  tracts  of  country.     Here  it  ia 

enough  that  the  tenant  does  no  wanton 
mischief,  and  leaves  a  sufiQcient  supply  of 
timber  for  the  wants  of  him  in  remainder 
or  reversion. 

That  the  law  of  waste,  in  its  application 
here,  must  be  varied  and  accommodated  to 
the  circumstances  of  our  new  and  compara^ 
tively  unsettled  country,  was  recognized  by 
all  the  judges  who  noticed  that  topic,  in 
Findlay  v.  Smith  &c.,  6  Munf.  134.  And 
chancellor  Kent,  in  his  Commentaries,  vol. 
4,  p.  76,  says,  that  the  american  doctrine  on 
the  subject  of  waste  is  somewhat  varied 
from  the  english  law,  and  is  more  enlarged 
and  better  accommodated  to  the  condition 
of  a  new  and  growing  country.  The  prop- 
osition is  well  sustained  by  adjudged  cases. 
In  Jackson  v.  Brown  son,  7  Johns.  R.  227, 
it  was  held  that  the  tenant  may  clear  part 
of  wild  and  uncultivated  land  for  the  pur- 
pose of  cultivation,  but  must  leave  wood 
and  timber  sufficient  for  the  permanent  use 
of  the  farm ;  and  that  it  is  a  question  of 
fact  for  a  jury,  what  extent  of  wood  may 
be  cut  down  in  such  cases  without  exposing 
the  party  to  the  charge  of  waste.  In  North 
Carolina,  it  has  been  held  not  to  be  waste 
to  clear  tillable  land  for  the  necessary  bup- 
port  of  the  tenant's  family,  though  the  tim- 
ber be  destroyed  in  clearing.  Parkins  v. 
Coxe,  2  Hayw.  339.  And  in  Pennsylvania, 
in  the  case  of  Hastings  v.  Crunckleton,  3 
Yeates  261,  the  court  said,  it  was  an  out- 
rage upon  common  sense  to  apply  the  eng- 
lish law  of  waste  to  a  widow's  use  of 
uncleared  dower  land  in  this  country ;  and 
held  that  she  may  clear,  if  she  do  not  ex- 
ceed the  relative  proportion  of  cleared  land, 
considering  the  tract  as  a  whole. 

In  the  case  before  us,  the  widow's  claim 
was  to  dower  in  a  large  tract  of  swamp 
land,  incapable  of  cultivation,  and  stated 
in  the  answer  of  the  principal  defendants 
(the  Dismal  Swamp  land  company)  to  be 
**no  otherwise  productive  or  valuable 
than    by    working    the    timber,    and 

528  ^making  sale  thereof  when  converted 
into  shingles."    If  a  tenant   for   life 

cannot  have  the  use  of  it  for  that  purpose, 

it  is  to  such  tenant  utterly  worthless,  and  a 

mere  burthen.     If  a  dowress  may  not  enjoy 

I  it  in  the  only  mode  of  which  it  is  susceptii- 
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ble,  she  may  be  left  to  starve,  though  her 
husband's  whole  capital  has  been  invested 
in  it  with  a  view  to  annual  profits.  It  is 
said,  that  if  it  cannot  be  enjoyed  but  by 
cutting  down  and  selling  the  timber,  that 
being  waste,  it  serves  to  shew  that  she  can- 
not be  endowed  at  all.  But  this  is  founded 
upon  the  idea  that  she  is  not  at  liberty  to 
cut  down  the  timber  except  for  the  purpose 
of  tillage;  a  proposition  which,  to  my 
mind,  cannot  be  maintained.  She  may,  as 
I  conceive,  in  such  a  case  as  this,  cut  down 
the  timber  ad  libitum,  and  make  all  the 
profit  of  it  she  can,  provided  she  does  not 
thereby  prevent  the  reversioner  from  mak- 
ing the  like  profit.  By  our  law  of  waste  in 
woods,  the  restraint  upon  the  tenant  has 
reference  not  to  the  mode  but  the  extent  of 
enjoyment.  If  enough  be  left  for  the  suc- 
cessor to  the  inheritance,  he  has  no  cause 
of  complaint;  and  what  will  be  enough  is  a 
question  of  fact,  to  be  determined  upon  all 
the  circumstances  of  the  case.  In  cases 
like  this,  the  extent  of  the  tract,  the  quan  - 
tity  of  timber,  the  period  of  reproduction, 
the  demands  of  the  market,  the  expenses 
of  the  employment,  are  all  elements  of  the 
enquiry;  and  if  these  should  lead  in  such 
cases  to  a  just  and  convenient  rule  of  uni- 
form application,  I  presume  it  will  be  this, 
that  the  tenant's  use  of  the  timber  shall  be 
80  restricted  as  to  leave  to  the  successive 
tenants  and  owners  an  equally  extensive  use 
of  it,  at  least. 

There  are  other  facts  in  this  cause  which 
give  additional  force  to  the  widow's  claim 
of  dower.  Her  right  was  not  only  admitted, 
but  the  substantial  enjoyment  of  it  allowed, 
for  several  years,  by  the  defendants  now  in 
possession.  In  the  years  1816  and  1817,  the 
Dismal  Swamp  land  company  made 
529  payments  to  her  on  account  *of  her 
interest  in  the  profits,  and  took  from 
her  bonds  conditioned  for  refunding  the 
moneys  in  case  an  adverse  title  should  be 
established  as  paramount  to  that  of  her 
husband;  in  which  bonds  her  right  as 
dowress  to  one  third  of  the  timber  worked 
by  the  company  is  distinctly  stated :  and 
in  1825  an  order  was  made  by  the  company 
for  a  further  payment  to  her  on  the  same 
account,  which  payment  had  been  previ- 
ously directed  by  a  former  order  in  the  year 
1818.  Her  right  had  also  been  recognized 
by  the  trustees  in  the  deed  of  trust  from 
her  husband  (under  which  all  the  defend- 
ants claimed),  and  payments  made  to  her 
by  the  trustees  of  one  third  of  the  dividends 
of  proceeds,  in  February  and  November 
1801. 

Whether  these  circumstances  were  equiv- 
alent to  an  actual  assignment  of  dower,  I 
deem  it  unnecessary  to  enquire.  They 
surely  amount  to  such  a  recognition  of  the 
widow's  right,  as  to  dispense  with  all  evi- 
dence on  her  part,  and  throw  the  whole 
burthen  of  proof  on  the  other  side.  The 
bill  charges,  not  only  that  the  husband  was 
and  died  seized  of  his  undivided  moiety  of 
the  land,  but  that,  previous  to  as  well  as 
since  his  death,  the  timber  was  worked, 
and  large  profits  derived  from   the   sale   of 


shingles  &c.  This  allegation  is  not  denied 
by  the  answer  of  the  Dismal  Swamp  land 
company,  and  under  the  circumstances 
above  mentioned  must  be  taken  as  true  as 
respects  those  defendants,  at  least  until 
di^roved. 

The  case  is  thus  presented  of  a  dowreas 
succeeding  to  a  mode  of  enjoyment  of  the 
property  adopted  by  the  husband  himself; 
and  is  not  unlike  the  case  of  an  open  mine, 
which  unquestionably  may  be  worked  by 
her  to  any  extent.  It  is,  in  truth,  a  mine 
upon  the  surface ;  not  of  minerals,  incapa- 
ble of  renewal,  but  of  vegatable  matter,  in 
a  constant  course  of  spontaneous  reproduc- 
tion. The  right  of  a  dowress  to  work  such 
timber  has  been   recognized  in  North 

530  Carolina;  for  in   Ballentine  v.  *Poy- 
ner,    2   Hayw.    110,    it  was  admitted 

that  the  tenant  in  dower  may  use  timber 
for  making  staves  and  shingles,  when  that 
is  the  ordinary  use,  and  the  only  use,  to  be 
made  of  such  lands. 

The  widow  having  died  pending  this 
suit,  her  right  to  dower  is  only  important 
as  it  affects  the  claim  of  her  executor  to 
mesne  profits  till  the  period  of  her  death. 
Though  at  law  the  damages  for  mesne 
profits  are  lost  by  the  death  of  either  plain- 
tiff or  defendant  in  dower  before  judgment 
therefor,  it  is  well  settled  to  be  otherwise 
in  equity,  from  the  consideration  that  the 
profits  of  a  third  part  of  her  husband's  real 
estate  are  her  only  subsistence  from  his 
death.  1  Roper  on  Husband  and  Wife  p. 
452. 

But  the  plaintiff's  claim  to  mesne  profits 
is  resisted,  upon  the  authority  of  Thomas  v. 
Gammel  &  wife,  6  Leigh  9,  and  Tod  ▼. 
Baylor,  4  Leigh  498.  In  the  former,  it  was 
held  that  mesne  profits  cannot  be  recovered 
at  law  by  the  widow  against  the  alienee  of 
her  husband,  because  the  statute  of  Merton, 
adopted  into  our  code,  gives  damages  only 
where  the  husband  dies  seized ;  and  in  the 
latter,  that  they  cannot  be  recovered  is 
equity,  which  conforms  to  the  law  in  this 
respect.  These  cases  give  the  rule  where 
the  husband  in  his  lifetime  has  conveyed 
the  land  to  a  purchaser ;  but  they  have  no 
application  to  incumbrances  by  mortgage 
or  deed  of  trust,  which  are  only  securities 
for  the  payment  of  money,  and  still  leave 
the  gprantor  owner  of  the  estate.  Where 
the  husband  sells  and  conveys  the  estate 
by  an  absolute  deed,  though  during  the 
coverture,  there  is  nothing  left  in  him; 
and  therefore,  though  the  wife  who  has  not 
united  is  entitled  to  dower,  because  he  was 
at  one  time  seized  during  the  coverture,  yet 
she  cannot  recover  damages  or  mesne  profits 
against  the  alienee,  because  her  right  to 
these  is  founded  upon  the  statute  of  Merton, 
which  requires  the  husband  to  have  died 
seized.  But  where  the  land  is  mortgaged 
by  the  husband  after  marriage,  he  is 

531  *^to   be  regarded  as  seized  until  fore- 
closure ;  and  even  where  the  wife  has 

united  in  the  mortgage,  she  is  entitled  not 
only  to  dower  in  the  equity  of  redemption, 
but  to  an  account  of  the  mesne  profits  from 
the  death  of  her  husband.     He  is  to  be  oon- 
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sidered  as  having  died  seized  of  the  equity 
of  redemption,  or  of  the  real  estate  subject 
to  the  mortgage ;  and  in  such  case  the  set- 
tled course  is  to  compute  the  rents  and 
profits  from  the  husband's  death.  Swaine 
V.  Ferine,  5  Johns.  Ch.  R.  482;  Hale  v. 
James,  6  Id.  258. 

The  case  of  the  incumbrance  in  question 
cannot  be  distinguished  from  a  mortgage, 
or  ordinary  deed  of  trust,  to  secure  the  pay- 
ment of  money.  It  contains,  indeed,  no 
clause  of  redemption,  and  provides  that  the 
trustees,  so  soon  as  they  conveniently  can, 
shall  sell  the  property  conveyed,  and  out  of 
the  proceeds  piay  the  debts  specifically  men- 
tioned as  intended  to  be  secured,  and  pay 
the  residue,  if  any,  to  the  use  of  any  other 
creditors  of  the  grantor.  Still,  however, 
an  equity  of  redemption  was  inherent  in 
the  very  nature  of  the  instrument,  and  none 
of  the  cestui s  que  trust  could  have  been  en- 
titled to  more  of  the  proceeds  than  enough 
to  satisfy  their  demands. 

In  this  case,  there  is  nothing  to  prevent 
an  account  of  the  mesne  profits  from  the 
time  of  the  husband's  death,  as  respects 
the  defendants  originally  accountable, 
against  whom  the  claim  has  been  asserted 
in  due  time.  For  reasons  already  sug- 
S^ested,  the  husband  must  be  regarded  as 
having  been  seized  during  the  coverture 
and  at  the  time  of  his  death.  In  equity, 
the  account  of  mesne  profits  is  usually 
given  from  the  ,  time  of  the  husband's 
death,  the  widow  being  prima  facie  entitled 
from  the  time  her  right  to  endowment  ac- 
crued ;  and  some  reason  must  be  shewn  by 
the  defendant  to  limit  the  account.  1  Roper 
on  Husband  and  Wife  p.  453;  Oliver  v. 
Richardson,  9  Ves.  222.  The  statute  of 
limitations  is  no  bar,  either  at  law  or  in 
equity.  Ibid.  The  mesne  profits 
532  *are  assessed  upon  the  defendants 
respectively,  according  to  the  time  of 
their  respective  enjoyment  of  the  land. 
Hassen  v.  Thurbur,  4  Johns.  Ch.  R.  604. 

There  is  vo  reason  why  the  defendants  in 
possession,  the  Dismal  Swamp  land  com- 
pany, should  not  account  for  one  third  of 
the  whole  of  the  clear  profits  received  by 
them  from  their  undivided  moiety  of  the 
8000  acres,  subject  to  credits  for  the  pay- 
ments made  by  them  to  the  widow;  nor 
why  that  account  should  not  be  brought 
down  to  the  period  of  the  widow's  death. 
It  is  too  late  to  enquire  (if  that  was  ever 
proper)  whether  the  timber  was  worked  to 
Buch  extent,  that  the  widow's  share  of  it 
would  exceed  what  she  would  have  been 
entitled  to  if  her  dower  had  been  assigned 
to  her  by  metes  and  bounds.  The  course 
of  conduct  pursued  by  the  principal  defend- 
ants has  been  such  as  in  itself  to  preclude 
any  enquiry  of  that  sort,  as  respects  them. 
After  having  recognized  her  right  to  one 
third  of  the  profits  for  a  number  of  years, 
and  making  her  payments  from  time  to 
time  on  that  basis,  they  were  not  justifiable 
in  refusing  to  continue  that  mode  of  ad- 
justment, at  least  until  dower  was  formally 
assigned.  It  is  true  they  say  in  their  an- 
swer, that  in  the  year  1820  they  disclaimed 


all  future  operations  on  the  former  plan,  and 
informed  the  widow  that  she  might  have  her 
dower  assigned  and  laid  off  in  the  land.  But 
of  this  there  is  no  proof ;  and  if  there  were, 
it  was  their  duty,  at  least  after  what  had 
occurred,  to  assign  the  dower  specifically, 
and,  as  that  could  not  be  done  without  par- 
tition with  their  tenant  in  common,  to  pro- 
cure such  partition. 

As  regards  the  trustees,  and  the  executor 
of  Jameson,  I  think  the  plaintiff  is  entitled 
to  no  account,  and  that  the  bill  was  prop- 
erly dismissed  as  to  them.  The  bill  upon 
its  face  shews  a  delay,  without  excuse,  of 
more  than  twenty  years  in  calling  them  to 
an  account.  The  surviving  trustee  swears 
positively  that  he  paid  over  to  the  widow 
every  dollar  for  which  he  and  his  co- 

533  trustee  *were    accountable,    and    ex- 
hibits    vouchers     in     proof    of    his 

allegation.  The  widow,  by  her  own  shew- 
ing in  her  bill,  prosecuted  to  recovery  a  suit 
against  the  executor  of  Jameson,  for  her 
share  of  the  profits  received  by  him;  and 
the  only  pretext  for  a  further  demand,  and 
that  without  a  shadow  of  proof,  is  that  she 
did  not  recover  enough. 

It  may  be  doubted  whether  it  was  proper 
to  make  the  representatives  of  Sexton  the 
copatentee  and  tenant  in  common  with  the 
husband,  and  those  claiming  under  them, 
parties  in  this  suit,  by  the  amended  bill, 
filed  after  the  widow's  death ;  inasmuch  as 
no  assignment  of  dower  could  then  be 
sought,  and  if  the  plaintiff  can  have  any 
claim  against  them,  it  must  grow  altogether 
out  of  a  settlement  of  accounts  between 
them  and  the  Dismal  Swamp  land  company. 
But  as  they  have  never  answered,  and  the 
bill  has  been  taken  for  confessed  against 
them,  and  it  is  possible  that  in  the  progress 
of  the  account  to  be  directed  the  propriety 
of  convening  them  may  be  made  to  appear, 
I  think  it  was  premature  to  dismiss  the  bill 
in  regard  to  those  defendants. 

My  opinion  is,  that  the  decree  of  the  cir- 
cuit court  is  erroneous  in  dismissing  the 
plaintiff's  bill,  except  as  against  the  trus- 
tees and  Jameson's  executor;  and  that  it 
ought  to  be  reversed,  and  an  account  di- 
rected of  the  plaintiff's  one  third  of  the 
mesne  profits  received  by  the  Dismal  Swamp 
land  company  prior  to  the  widow's  death, 
and  of  the  payments  made  to  her  by  them ; 
with  a  view  to  a  decree  for  any  balance 
which  may  be  found  due  to  the  plaintiff. 

ALLEN,  J.,  concurred  in  the  opinion  de- 
livered by  judge  Baldwin. 

BROOKK,  J.     The  company   having   ac- 
knowledged the  right  of  the  widow   to   one 
third  of  the  profits  of  the  land  in  which  she 
claims   dower,    by    paying  her  from 

534  time    to  *^time    her   portion    of  those 
profits,  it  is  now  too  late  for  them  to 

question  that  right.  The  objection  that 
the  subject  is  such  that  she  cannot  claim 
dower  has  nothing  in  it.  The  timber  on 
the  land  being  the  only  subject  of  profit, 
the  destruction  of  her  portion  of  it  cannot 
make  her  liable  to  the  charge  of  committing 
waste,    as   in    other  cases  at  the  common 
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law,  in  which  timber  belonged  to  the  rever- 
sioner, with  the  exception  of  housebote, 
firebote,  &c.  Had  the  company  refused  to 
pay  her  one  third  of  the  profits,  the  suit 
would  have  been  brought  at  an  earlier  pe- 
riod, when  her  dower  in  the  land  would 
have  been  assigned  her.  As  to  the  time 
from  which  she  was  entitled  to  one  third  of 
the  profits,  this  case  is  not  like  that  of  Tod 
V.  Baylor.  In  that  'case  the  husband  did 
not  die  seized  of  the  land,  and  the  court 
thought  the  widow  was  only  entitled  to 
profits  from  the  issuing  of  the  subpoena, 
with  the  exception  of  the  president,  who 
thought  that  she  was  only  entitled  to 
profits  from  the  date  of  the  decree.  In  the 
case  before  us,  the  deed  of  trust  executed 
by  the  husband  was  an  incumbrance  only, 
and  he  died  seized  of  the  land.  The  widow 
was  therefore  entitled  to  profits  from  the 
death  of  her  husband  to  the  time  of  her 
own  death,  according  to  the  statute  of  Mer- 
ton,  adopted  in  our  act  concerninii:  dower. 
I  therefore  concur  in  the  decree  that  has 
been  agreed  on  by  the  court. 

The  decree  of  the  court  of  appeals  was 
entered  in  the  following  terms: 

This  court  is  of  opinion  that  the  decree 
of  the  circuit  superior  court  is  erroneous, 
except  so  far  as  the  same  dismisses  the  bill 
of  the  appellant  against  the  trustees  of  Al- 
exander Macaulay,  and  the  executor  of  John 
Jameson :  therefore  it  is  decreed  and  or- 
dered, that  the  said  decree,  so  far  as  the 
same  is  above  declared  to  be  erroneous,  be 
reversed  and  annulled,  and  that  the  residue 

thereof  be  affirmed,  and  also  that  the 
535      appellees    the   *Dismal    Swamp   land 

company  do  pay  unto  the  appellant 
his  costs  by  him  expended  in  the  prosecu- 
tion of  his  appeal  aforesaid  here,  and  fur- 
ther that  the  appellant,  out  of  the  estate  of 
his  testatrix  in  his  hands  to  be  adminis- 
tered, do  pay  unto  the  appellees  the  repre- 
sentatives of  John  Jameson,  Thomas  Griffin 
and  Thomas  Nelson  their  costs  by  them 
about  their  defence  in  this  behalf  expended. 
And  it  is  ordered  that  the  cause  be  re- 
manded to  the  said  circuit  superior  court, 
with  instructions  to  direct  an  account  of 
the  appellant's  testatrix's  one  third  of  the 
mesne  profits  received  by  the  Dismal  Swamp 
land  company  prior  to  her  death,  and  of  the 
payments  made  to  her  by  them,  with  a  view 
to  a  decree  for  any  balance  which  may  be 
found  due  to  the  appellant. 


536  *Wardv.  Motter. 

December.  1843.  Richmond. 
(Absent  Cabxll.  P.,  and  Bbookb,  J.) 

JolntContrsct—Discbari^  of  One— Effect.— Where  two 

or  more  are  Jointly  bonnd  by  contract,  the  learal 
remedy  must  be  pursued  asralnst  all.  And  If,  by 
act  of  the  claimant  In  such  Joint  contract,  one  or 
more  of  the  parties  Jointly  bonnd  be  discharged, 
so  that  all  cannot  be  subjected  to  a  Joint  Judarment, 
none  are  liable  on  the  joint  contract.    Per  Stan- 

ABD.  J. 


Partnership— Bond  Qiven  by  Active  Pnrtnar— RlffArt  t» 
Brinf  Action  on  Simple  Cootnct  nKslost  Dpi  ■— t 

Partner.*— Mercantile  business  bein^  carried  on 
in  a  sinffle  name,  the  merchant  in  whose  name 
the  bnsiness  is  conducted  boys  ffoods.  and  executes 
a  specialty  for  the  price  thereof.  The  party  who 
sells  the  ffoods  and  takes  the  specialty  is  ignorant 
at  the  time  that  the  merchant  has  a  dormant 
partner.  Discoverlnff  this  fact  after  the  death  of 
the  merchant  who  rave  the  specialty,  he  then 
brlnffs  an  action  of  assumpsit  for  the  price  of  the 
ffoods  aarainst  the  dormant  partner.  Hku>.  the 
creditor  has  no  learal  remedy  on  the  simple  con- 
tract the  same  beinar  extinguished  by  tlie  spe- 
cialty: dissentlente  BaIiDWHt.  J. 

This  was  an  action  of  assumpsit  for  ^oods 
sold  and  delivered,  brought  in  the  circuit 
court  of  Fauquier  county  by  John  Motter 
against  Berkeley  Ward,  as  surviving  f»art- 
ner  of  Robert  Fisher  and  Berkeley  Ward» 
who  were  copartners  under  the  name  of 
Robert  Fisher.  The  defendant  pleaded 
the  general  issue.  At  the  trial  a  special 
verdict  was  returned,  whereby  it  was 
found,  that  the  defendant  and  Fisher  en- 
tered into  a  copartnership  to  carry  on  the 
saddling  business,  and  the  same  was  carried 
on  in  the  name  of  Robert  Fisher;  that 
while  the  said  business  was  so  carried  on, 
Motter  sold  and  delivered  to  Fisher  the 
articles  in  the  declaration  mentioned,  for 
and  on  account  of  himself  and  Ward,  to  be 
used  in  and  about  their  said  joint  buainess 
of  saddling;  that  at  the  time  the  same 
were  so  sold  and  delivered,  Fisher  executed 
and  delivered  to  Motter  a  sealed  obligation, 

in  the  name  of  Robert  Fisher,  for  the 
537      payment   of    the    price    ^thereof    oo 

demand;  and  that  the  time  of  the 
execution  and  delivery  of  the  said  sealed 
obligation,  as  well  as  the  time  of  the  sale 
and  delivery  of  the  goods,  Motter  was  ig- 
norant that  Ward  was  concerned  with 
Fisher  as  a  partner  in  the  business. 

Upon  the  facts  so  found  by  the  verdict* 
the  circuit  court  was  of  opinion  that  the 
law  was  for  the  plaintiff,  and  rendered 
judgment  in  his  favour.  On  the  petitioo 
of  Ward,  a  supersedeas  was  awarded. 

G.  N.  Johnson  for  plaintiff  in  error.  The 
obligation  under  iteal  extinguished  the 
simple  contract,  and  assumpsit  did  not  lie 
on  it.     Starkie  on  Evid.  part  IV.  vol.  2,  p. 

^Partnership  —  Jadgnent  sprinst  One  or  Mete 
Partners— effect  as  to  Those  Onrittod.— In  McArtHor 
v.  Chase.  18  Gratt  701,  it  is  said :  *'In  all  cases  where 
the  creditor  takes  a  judgment  against  one  or  more 
of  the  members  of  a  general  partnership,  omitttnir 
others,  he  loses  thereby  all  reconrse  at  law  against 
the  latter,  even  though  they  be  dormant  partners, 
and  unknown  at  the  time  to  the  creditor.  The 
Joint  contract  is  held  to  be  merired  in  the  Jndcineiit 
as  to  the  members  affainst  whom  it  is  obtained; 
and  beinff  so  merared,  is  equally  barred  as  to  the 
others,  since  no  joint  suit  can  be  maintained  npooL 
it  Ck>llyer  on  Part  660.  and  cases  cited  In  aotes: 
Ward  V.  Motter,  2  Bob,  6M."  See  also,  citinr  the 
principal  case,  Brown  v.  Johnson.  18  Qratt  651. 

See  monographic  not*  on  "Partnership." 
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128,  and  note  j.  ;*  1  Chitty's  PI.  119;t 
Sheehy  v.  Mandeville  &c.,  6  Cranch  253;  2 
Tuck.  Comm.  137,  8.  And  though  the  debt 
by  simple  contract  be  the  debt  of  two,  and 
the  bond  be  given  by  only  one  of  the  debt- 
ors, the  simple  contract  is  nevertheless 
merged  in  the  specialty,  especially  where 
the  bond  is  given  at  the  time  of  the  con- 
tract. Pudsey's  case,  cited  2  Leon.  110. 
Nor  is  the  case  different  because  the  debt 
is  a  partnership  debt.  Tom  v.  Goodrich 
and  others,  2  Johns.  R.  213,  is  a  case  of  a 
bond  given  by  one  of  several  partners  for 
a  debt  of  all,  in  which  it  was  yet  held  that 
the  simple  contract  debt  was  thereby  ex- 
tinguished. The  other  partners  not  having 
delegated  the  authority  to  bind  by  deed, 
the  taking  the  deed  of  one  is  evidence  of 
intention  to  look  to  him  alone.  Story  on 
Partn.  211-220,  especially  {  134,  138,  139, 
140,  also  p.  239,  {  155.  A  party  dealing 
with  a  partner  knows  that  no  matter  how 
many  partners  there  are,  and  whether  they 
be  dormant  or  known,  the  contract  of  one 
is  the  contract  of  all,  if  evidenced  by  bill 
or  note.     Not  so  when  he  takes  a  bond.     He 

takes  that,  knowing  it  cannot  be  the 
538      bond  of  the  others,  *at  least  that  they 

cannot  be  bound  at  law.  The  cases 
in  this  court  of  Sale  v.  Dishman's  ez'ors, 
3  Leeigh  548;  Gait's  ex'ors  v.  Calland's 
cx'or,  7  Leigh  594;  M'Cullough  &  al.  v. 
Sommerville,  8  Leigh  437,  and  Weaver  v. 
Tapscott,  9  Leigh  424,  shew  that  one  ground 
which  will  entitle  the  creditor  to  come  into 
equity  against  the  representatives  of  other 
partners  is,  that  the  debt  is  extinguished  at 
law  by  a  higher  security  being  given. 

Morson  and  Leigh  for  defendant  in  error. 
The  decision  of  the  circuit  court  rests  upon 
the  rule  that  a  dormant  partner  may  be 
held  liable  when  discovered.  Watson  on 
Partn.  42;  Gow  176,  7;  Smith's  Merc. 
Law  21,  22;  Hoare  v.  Dawes,  1  Dougl.  371; 
Kobinson  v.  Wilkinson,  3  Price  547;  1 
Kng.  Excheq.  Rep.  422.  In  this  last  case 
it  is  laid  down  by  baron  Richards  as  ^  *clear 
law,  that  a  dormant  partner  cannot  dis- 
charge himself  from  liability  to  pa3'  the 
debts  of  a  creditor  through  the  medium  of 
his  ostensible  partner,  by  any  acts  of  his 
daring  the  concealment  of  the  unknown 
partner."  Sheehy  v.  Mandeville  &c.,  6 
Cranch  253,  is  also  in  point.  It  was  there 
held  that  a  judgment  recovered  against  the 
ostensible  partner  on  his  note  did  not 
merge  the  original  simple  contract  of  that 
partner  and  his  dormant  partner.  A  for- 
tiori the  specialty  of  one  cannot  operate  as 
a  merger.  In  Leslie  v.  Wilson,  3  Brod.  A 
Bingh.  171 ;  7  Eng.  Com.  Law  Rep.  395,  the 
specialty  was  by  one  of  the  parties  liable 
on  the  original  contract,  and  it  was  re- 
ceived at  the  time  of  the  transaction ;  but 
there,  as  here,  the  creditor  was  ignorant 
of  the  joint  liability,  and  that  joint  liabil- 

*Tlie  edition  referred  to  is  the  american  edition  of 
ISaOu— Note  in  Orislnal  Edition. 

tThe  edition  referred  to  is  the  american  edition 
of  1837,  (7th  american  from  6th  London).— Note  in 
Orislnal  Edition. 


ity  was  held  not  to  be  extinguished.  Rea- 
soning by  analogy  brings  us  to  the  same 
result.  An  unknown  principal  may  be 
made  liable  when  discovered.  Story  on 
Agency  p.  453,  4,  {  446;  Smith's  Merc. 
Law  65,  6;  Wilson  Ac.  v.  Hart,  7  Taunt. 
295;  2  Eng.  Com.  Law  Rep.  112;  Nelson 
V.  Powell,  3  Dougl.  410 ;  26  Eng.  Com.  Law 
Rep.    168;    Thomson    v.     Davenport 

539  and  others,  9  *Barn.  A  Cress.  78;  17 
Eng.  Com.  Law  Rep.  335.  The  prin- 
ciple is  the  same  here ;  each  member  of  the 
firm  being  an  agent  for  his  principal,  the 
firm.  Smith's  Merchant,  Law  19;  Story  on 
Agency  p.  42,  {  39,  p.  113,  {  124,  p.  116,  { 
126,  note. 

But  even  had  it  been  known  at  the  time 
of  the  transaction  that  ward  was  a  partner, 
there  was  no  merger.  The  merger  only 
takes  place  when  all  the  parties  bound  in 
the  debt  of  lower  dignity  become  bound  in 
the  debt  of  higher  dignity.  3  Bac.  Abr. 
E^xtinguishment,  D.  p.  548  of  Lond.  edi. 
of  1832;  Sheehy  v.  Mandeville  &c.,  6  Cranch 
253.  The  bond  of  one  may  be  taken  as  sat- 
isfaction for  the  prior  debt  of  several,  but 
it  must  be  proved  to  have  been  so  agreed, 
otherwise  it  is  cumulative,  and  not  aii  ex- 
tinguishment. Smith's  Merc.  Law  22; 
Story  on  Agency  p.  151,  {  161 ;  Twopenny 
&c.  V.  Young,  3  Barn.  &  Cress.  208;  10 
Eng.  Com.  Law  Rep.  54;  Day  &c.  v.  Leal 
Ac,  14  Johns.  R.  404;  White  v.  Cuyler,  6  T. 
R.  176.  In  Taylor's  adm'r  v.  The  Bank  of 
Alexandria,  5  Leigh  477,  the  doctrine  is 
announced,  that  there  is  no  extinguishment 
unless  it  be  proved  that  the  bond  was  ac- 
cepted as  a  satisfaction.  A  similar  propo- 
sition is  laid  down  in  The  United  States  v. 
Lyman,  1  Mason  482.  The  remedy  on 
the  bond  was  there  considered  collateral 
and  cumulative.  And  the  decision  is  di- 
rectly in  opposition  to  that  in  Tom  v. 
Goodrich  and  others;  Enders  &c.  v.  Brune, 
4  Rand.  438,  is  also  opposed  to  that  case. 
Kyles  V.  Roberts's  ex 'or  and  others,  6 
Leigh  495,  and  the  other  decisions  of  this 
court  cited  on  the  other  side,  shewing  that 
there  is  no  extinguishment  in  equity,  are 
authorities  in  our  favour.  As  the  rule  is 
established  in  equity,  and  there  is  no 
reason  for  a  different  rule  at  law,  it  should 
be  considered  as  equally  governing  there. 
In  holding  that  there  is  no  extinguish- 
ment, the  cases  go  upon  the  ground  that  no 
extinguishment  was  intended.  And  a  court 
of  law,  in  regard  to  the  intention,  must 
upon    the    same    facts   come    to    the 

540  *same  conclusion.  A  release  cannot 
be  given  by  an  act  which  was  not  in- 
tended to  release.  It  is  no  answer  to  say, 
that  if  we  are  right  on  the  ground  we  take, 
equity  would  not  have  had  jurisdiction  in 
those  cases.  That  is  not  so.  In  Sale  v. 
Dishman's  ex'ors  there  was  no  remedy  at 
law  because  the  suit  was  against  the  rep- 
resentative of  a  deceased  partner.  So  also 
in  Gait's  ex'ors  v.  Calland's  ex'or;  and 
besides,  in  that  case  there  was  a  trust  fund 
which  it  was  sought  to  reach.  M'Cul- 
lough  A  others  v.  Somerville  falls  within 
the   same    predicament.     And    Weaver    v. 
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Tapacott  is  a  case  in  which  a  surety  went 
into  equity  on  the  principle  of  substitution. 
There  is  nothing  then  in  those  cases  lead- 
ing to  the  conclusion  that  the  specialty 
takes  away  the  remedy  at  law. 

G.  N.  Johnson  in  reply.  When  goods 
are  sold,  and  at  the  time  of  sale  the  bond 
of  a  third  person  is  delivered,  it  must,  upon 
these  facts  alone,  be  taken  that  the  obligor 
is  the  only  person  liable.  This  is  the  doc- 
trine of  Pudsey's  case,  recocfnized  in 
Hooper's  case,  2  Leon.  110.  The  case  is 
the  same,  if  on  a  sale  to  two  partners  the 
bond  of  one  be  given  in  payment.  Nor 
does  it  make  any  di£Ference  whether  the 
existence  of  the  partnership  was  known  to 
the  vendor  or  not.  The  cases  in  which 
a  creditor,  finding  out  partners  that  had 
been  unknown  to  him,  may  proceed  against 
them,  are  all  cases  of  simple  contract,  in 
which  there  was  no  specialty.  Such  was 
Robinson  v.  Wilkinson.  The  opinion  of 
baron  Richards  was  not  intended  to  bear 
upon  a  case  circumstanced  like  this.  He 
alludes  to  such  securities  as  merchants  are 
in  the  habit  of  taking;  to  bills  of  ex- 
change and  notes,  not  to  bonds.  Judge 
Marshall's  opinion  in  Sheehy  v.  Mandeville 
&c.  has  been  the  subject  of  animadversion 
in  other  cases.  Gow  on  Partn.  194 ;  Robert- 
son V.  Smith  A  others,  18  Johns.  R.  459. 
It  by  no  means  follows,  however,  that 
541  because  a  judgment  would  *not  ex- 
tinguish, a  bond  will  not.  In  the 
case  of  the  judgment,  there  is  no  act  hav- 
ing for  its  object  the  extinguishment.  In 
the  case  of  a  bond,  there  is  an  active 
agency  to  extinguish,  when  the  creditor 
takes  it.  And  he  is  not  obliged  to  take  it 
unless  he  pleases.  Drake  v.  Mitchell  and 
others,  3  East.  258,  proceeds  on  the  ground 
that  the  security  was  not  of  a  higher  na- 
ture: if  it  had  been,  the  judgment,  it  may 
be  inferred,  would  have  been  otherwise. 
The  proposition  in  3  Bac.  Abr.  548,  is,  that 
where  a  stranger  gives  the  bond,  it  is  not 
a  satisfaction  unless  accepted  as  such.  It 
does  not  go  the  length  of  holding  that  there 
is  no  extinguishment  where  one  of  the  par- 
ties gives  the  bond.  In  Willings  &c.  v. 
Consequa,  1  Peters'  C.  C.  R.  Sd6,  judge 
Washington  adverts  to  the  rule  in  respect 
to  a  bond  given  by  a  stranger,  and  holds 
that  it  does  not  apply  to  the  case  of  a  bond 
given  by  one  of  two  or  more  joint  contract- 
ors. This  case  is  cited  with  approbation 
in  Penny  v.  Martin,  4  Johns.  Ch.  Rep. 
569.  In  Robertson  v.  Smith  &c.,  18  Johns. 
R.  478,  Spencer,  C.  J.,  in  delivering  the 
opinion  of  the  court,  cites  Wilkes  y.  Jack- 
son, 2  Hen.  &  Munf.  355,  361,  in  which  it 
was  decided  that  a  judgment  for  damages 
in  a  separate  action  against  one  of  several 
joint  trespassers  is  a  bar  to  an  action 
against  the  rest.  He  remarks,  however, 
that  there  is  a  wide  difference  between  a 
judgment  against  one  of  several  tortfeas- 
ors, and  against  one  of  several  joint  debtors. 
** In  the  latter  case,"  he  says,  ^'whatever 
extinguishes  or  merges  the  debt  as  to  one, 
merges   it  as    to    all."    Now    clearly    the 


simple  contract  is  extinguished  as  to  the 
one  who  gi  ves  the  specialty.  Then  suppose, 
after  the  specialty  is  given  by  one,  an  ac- 
tion be  brought  against  the  other  upon  the 
joint  simple  contract,  could  such  an  action 
be  maintained?  Here,  to  be  sure,  the  ac- 
tion is  against  a  surviving  partner;  bnt 
the  question  is  the  same  as  if,  immediately 
after  the  bond  was  given,  the  action  had 
been  brought  against  the  dormant  partner 
in    the    lifetime    of    the    other.      A 

542  *bond  by  one  is  as  much   an   extin- 
guishment as  to  both,  as  a  release  to 

one.  And  the  party  taking  the  bond  mnst 
be  presumed  to  know  that  if  there  be  a  dor- 
mant partner,  the  bond  will  extinguish  the 
claim  against  him.  Leslie  v.  Wilson, 
cited  on  the  other  side,  is  fully  reported  in 

6  J.  B.  Moore  415.     The  counsel  who  argued 
that  case  took   care  to  distinguish  it  from 
a  case  of  a  contract.     If  the  original  liabil- 
ity there  had  only  been  of  one  party ,  and 
he  had  given  a  bond,  still  the  action  might 
have     been    maintained.     Taylor's    adm'r 
v.    The  Bank  of  Alexandria,    5  Leigh  477, 
is  not  a   case  of  a    bond   given  by  one  of 
two  jointly    bound,  but  the  case  of  a  bond 
given    by   a  guarantee,    who  was  only  col- 
laterally   bound,    and    the    bond  therefore 
could  only  extinguish  that  collateral  liabil- 
ity,   leaving  the  original  contract  of  the 
principal  in  force.     The  United  States  t. 
Lyman,  1  Mason  482,    perhaps  shakes   the 
decision   in  Tom    v.  Goodrich  and   others, 
so  far  as  the  latter  considers  a  debt  to  the 
United  States  for  duties  to  be  extinguished 
by  the    bond  for  such  duties.     But  there  is 
nothing  in  it  which  at  all  shakes  the  deci- 
sion in  Tom  v.  Goodrich  and   others  as  an 
authority  upon  the  general  principle  appli- 
cable to  this  case.     It  is  a  principle  which 
has   been  repeatedly  acted  on.     Clement  r. 
Brush,  3  Johns.  Gas.  180.     The  extinguish- 
ment results  from  a  fixed  rule  of  law,  and 
is  not  a  question  merely  of  intent.    Chitty 
on    Contracts  p.  6;  Toussaint    v.   Martin- 
nant,  2  T.   R.    100.     The  decision   of  this 
court    in   Gait's  ex'ors   v.   Calland's  ex'or, 

7  Leigh  594,  and  the  opinion  of  Parker,  J., 
in  Weaver  v.  Tapscott,  9  Leigh  424,  proceed 
manifestly  upon  the  ground  that  no  redress 
could  be  had  at  law.  All  the  authorities 
are  sought  to  be  gotten  over  by  the  doctrine 
in  relation  to  dormant  partners,  and  the 
opinion  of  baron  Richards.  But  the  an- 
swer is,  that  a'  dormant  partner  is  never 
to  be  charged  any  further  than  if  he  bad 
been    present   and  had  participated  in  the 

transaction ;  and    that  the  dictum  of 

543  baron  Richards  is  in  a  *case  which 
did  not  call  for   it,  and  was,  besides, 

never  meant  to  be  applied  to  such  cases  as 
this. 

BALDWIN,  J.  The  liability  of  a  dormant 
-partner  depends  not  upon  the  terms,  or  the 
form,  or  the  dignity  of.  the  contract  be- 
tween the  creditor  and  the  ostensible  part- 
ner, but  upon  the  relation  which  the 
dormant  partner  bears  to  the  subject  of  and 
the  parties  to  the  contract.  The  creditor, 
ignorant   of   the  existence   of  the  dormant 
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partner,  has  of  course  no  transaction  what- 
ever with  him,  but  deals  exclusively  with 
the  ostensible  partner,  looks  to  his  credit 
and  responsibility  alone,  and  never  specu- 
lates upon  the  mere  possibility  of  a  dormant 
partner  who  may  thereafter  be  accidentally 
discovered.  The  law  subjects  the  dormant 
partner  upon  considerations  of  justice  and 
policy.  It  is  just  that  he  who  participates 
in  the  benefits  should  also  be  responsible  of 
the  engaf2:ements  of  the  concern;  and  it 
would  lead  to  much  inconvenience  and 
fraud,  if  the  demands  of  creditors,  growing 
out  of  the  partnership  business,  should  be 
affected  by  the  secrecy  of  the  connexion 
between  the  partners.  This  liability  of  the 
dormant  partner,  by  operation  of  law,  can- 
not be  frustrated  by  any  arrangements 
between  the  creditor  and  the  ostensible 
partner;  for  such,  in  the  nature  of  things, 
cannot  be  the  intent  of  the  creditor;  and 
though  it  may  be  and  usually  is  the  inten- 
tion of  the  ostensible  as  well  as  the  dor- 
mant partner,  that  very  intention  it  is  the 
object  of  the  law  to  overrule  and  defeat. 
It  follows  that  all  such  arrangements,  of 
whatever  nature,  whether  by  the  separate 
security  of  the  ostensible  partner,  or  other- 
wise, are  merely  collateral  to  that  joint  un- 
dertaking which  the  law  forces  upon  the 
members  of  the  firm;  an  undertaking  based 
upon  the  consideration  which  has  enured 
to  the  benefit  of  the  partnership,  and  gov- 
erned by  a  rule  broader  than  the  stipula- 
tions of  contracts,  ''qui   sen  tit  commodum 

sentire  debet  et  onus." 
544  *The  remedy,  however,  against  the 
-dormant  partner  must  conform  to 
his  joint  responsibility,  and  he  cannot  be 
sued  alone,  unless  the  objection  be  waived 
by  his  failure  to  plead  it  in  abatement. 
The  creditor  may  bring  his  action  against 
the  dormant  and  ostensible  partners  upon 
their  joint  implied  promise,  raised  by  the 
law  out  of  the  joint  consideration ;  as  where 
goods  are  sold  or  money  advanced  to  the 
partnership,  though  without  the  creditor's 
knowledge  of  its  existence  at  the  time  of 
his  thus  dealing  with  the  ostensible  part- 
ner. Or,  where  there  is  an  express  con- 
tract, the  terms  of  which  embrace  the 
dormant  partner,  though  unintentionally,  as 
if  there  be  several  ostensible  partners  and 
also  a  dormant  partner,  and  a  security  be 
given  by  the  partnership,  for  example  a 
promissory  note  payable  by  A.  B.  &  co.  or 
A.  B.,  C.  D.  &  CO.  the  creditor  may  join 
the  dormant  partner  in  an  action  there- 
upon, inasmuch  as  he  falls  within  the  de- 
scription of  the  firm.  But  if  the  terms  of 
the  security  do  not  embrace  the  dormant 
partner,  as  if  it  be  made  payable  by  A.  B. 
or  by  A.  B.  and  C.  D.  the  ostensible  part- 
ner or  partners,  the  dormant  partner  cannot 
be  joined  in  an  action  thereupon. 

The  liability  of  the  dormant  partner, 
moreover,  is  not  absolute,  but  dependant 
upon  the  election  of  the  creditor;  and  that 
election  must  be  made  in  due  time,  and  by 
a  proper  course  of  proceeding.  In  Hoare 
V.  Dawes,  1  Doug.  371,  it  was  said  by  lord 
Mansfield,  that  a  dormant  partner  is  liable 


when  discovered.  But  I  do  not  understand 
him  to  mean  whenever  discovered,  or  what- 
ever may  have  been  the  proceedings  against 
the  ostensible  partner;  but  only  that 
though  the  dealing  has  been  with  the  os- 
tensible partner  alone,  yet  the  dormant 
partner  may  be  subjected,  if  discovered. 
The  creditor  must  however  take  care  that 
he  do  not,  by  proceeding  upon  the  joint 
contract,  implied  or  express,  against  the 
ostensible  partner  alone,  thereby  lose  his 
remedy  against  the  dormant  partner.  If 
he     brings     his     action     upon     the 

545  ^implied  promise,  that  being  joint, 
he  must  not  omit  the  dormant  part- 
ner; for  if  he  proceeds  to  judgment  against 
the  ostensible  partner  alone,  he  cannot 
afterwards  maintain  an  action  against  the 
dormant  partner,  who  may  meet  a  separate 
suit  by  a  plea  in  abatement,  and  a  'joint 
suit  by  shewing  that  the  promise-  is  no 
longer  joint,  it  having  been  dissevered  by 
the  proceeding  against  his  codefendant,  as 
to  whom  transit  in  rem  judicatam.  So  if 
the  creditor  brings  his  action  upon  a  joint 
express  promise,  as  in  the  case  above  sup- 
posed of  a  note  payable  by  A.  B.  &  co.  or 
A.  B.,  C.  D.  &CO.  the  like  result  will  follow 
from  a  separate  judgment  against  the 
ostensible  partners:  another  action  cannot 
be .  subsequently  maintained  upon  such 
joint  promise.  And  in  neither  case  will 
the  objection  in  the  subsequent  action  be 
answered  by  saying,  that  at  the  time  of 
the  separate  judgment  the  dormant  partner 
had  not  been  discovered ;  for  whether  that 
has  been  the  fault  or  the  misfortune  of  the 
creditor,  the  recovery  already  had  against 
the  ostensible  partner  or  partners  presents 
an  insurmountable  obstacle;  inasmuch  as 
the  law  does  not  tolerate  a  second  judg- 
ment against  the  same  person  upon  the 
same  cause  of  action.  But  where  the  ex- 
press promise  excludes  the  dormant  partner, 
as  in  the  case  of  a  note  given  by  the  osten- 
sible partner  alone,  a  recovery  thereupon 
against  the  latter  presents  nodifiiculty  in 
the  way  of  a  subsequent  action  against  him 
and  the  dormant  partner,  upon  their  joint 
implied  promise;  for  a  judgment  upon  a 
collateral  security  is  no  bar  to  a  suit  upon 
the  original  cause  of  action.  Drake  v. 
Mitchell,  3  East  251. 

The  case  before  us  is  unembarrassed  by 
any  separate  proceedings  on  the  part  of 
the  creditor  against  the  ostensible  partner. 
It  is  simply  the  case,  as  presented  by  the 
special  verdict,  of  a  sale  of  goods  to  the 
ostensible  partner  for  the  use  and  benefit  of 
the  partnership  business,  and  a  separate 
security  taken  from  the  ostensible  partner 
therefor,  without   any   knowledge  at 

546  the    *time   on    the    part  of  the  cred- 
itor that   the  dormant  partner  was  a 

member  of  the  concern.  No  recovery  has 
been  had  nor  action  brought  upon  the 
separate  security  of  the  ostensible  partner, 
who  has  died ;  but  the  creditor,  on  discov- 
ering the  dormant  partner,  has  brought  this 
action  against  him  as  the  surviving  mem- 
ber of  the  firm,  upon  the  joint  promise  im- 
plied by  law. 
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If  the  separate  security  given  in  tliis 
case  bj  the  ostensible  partner  were  by  sim- 
ple contract,  it  is  quite  clear  that  the  dor- 
mant partner  would  not  be  thereby 
exonerated.  It  is  well  settled  that  one 
simple  contract,  for  the  same  consideration, 
does  not  extinguish  another.  If  therefore 
a  promissory  note  or  bill  of  exchange  be 
given  for  goods  sold  or  money  loaned,  it 
does  not  bar  the  creditor's  right  of  action 
founded  upon  the  consideration ;  unless, 
from  the  negotiable  character  of  the  in- 
strument, and  the  creditor's  conduct  or 
laches  in  relation  thereto,  the  debtor  is, 
in  contemplation  of  law,  subjected  to  the 
hazard  of  loss.  Chitty  on  Bills  p.  433. 
And  if  such  note  or  bill  be  a  separate  se- 
curity, it  is  immaterial,  as  to  the  effect  of 
the  instrument  merely,  whether  it  be  given 
for  a<joint  or  a  separate  debt.  It  may  be 
evidence  that  the  debt  was  in  its  origin 
separate,  or  that  the  debt  originally  joint 
has  been  converted  by  a  subsequent  agree- 
ment into  a  separate  debt ;  but  if  the  fact 
be  otherwise,  if  the  debt  was  originally 
joint  and  has  not  been  so  converted  into  a 
separate  debt,  the  separate  security  is 
merely  collateral  to  the  joint  responsibility. 
Where  there  are  several  ostensible  partners 
of  a  firm,  it  is  often  a  question  of  difficult 
solution,  whether  the  debt  demanded  be 
the  debt  of  the  partnership,  or  the  separate 
debt  of  one  of  its  members;  and  the  diffi- 
culty arises  out  of  the  circumstance  that  a 
partnership  is  usually  limited  in  its  ob- 
jects, and  therefore  the  members  of  the 
firm  individually  have  their  separate  inter- 
ests and  business  transactions.  The  ques- 
tion in  such  cases  turns,  for  the  most  part, 

upon  the  enquiry  whether  the  credit 
547      *was     given     substantially     to    the 

partnership,  or  to  the  individual. 
Each  of  the  partners,  from  the  nature  of 
the  social  connexion,  is  the  agent  of  the 
partnership,  with  authority  to  bind  the 
members  collectively  in  all  matters  within 
the  scope  of  the  partnership  business, 
though  not  beyond  it.  Within  this  limit, 
each  partner  may  pledge  the  credit  of  the 
firm,  and  his  acts  will  be  obligatory  upon 
all,  though  the  subject  of  the  contract,  as 
goods-  purchased  or  money  borrowed,  be 
applied  by  him  to  his  individual  purposes. 
On  the  other  hand,  he  may  pledge  his  in- 
dividual credit  exclusively ;  and  if  he  does 
so,  the  other  members  will  not  be  respon- 
sible, though  the  subject  be  applied  by 
him  to  partnership  purposes.  And  in  the 
former  case,  it  matters  not  whether,  in 
point  of  form,  the  contract  be  made  or  a 
security  given  in  his  own  name,  or  in  that 
of  the  firm.  Williams  v.  Donaghe's  ex'or, 
1  Rand.  304.  These  distinctions  have  but 
little  application  to  the  case  of  a  dormant 
partner.  The  ostensible  partner  is  the 
sole  representative  of  the  firm,  and  its  busi- 
ness is  conducted  in  his  individual  name. 
A  credit  to  him  in  the  partnership  busi- 
ness is  a  credit  to  the  firm ;  and  the  true 
criterion  is  whether  his  dealing  enures  to 
the  concern  or  to  the  individual.  On  the 
one    hand,    he   cannot   pledge  the  firm  for 


his  individual  purposes,  without  disclo«ing 
the  partnership  and  professing  to  deal  for 
its  use ;  and  on  the  other,  he  cannot  avoid 
pledging  the  firm  in  his  dealings  for  part- 
nership purposes,  without  the  like  dia^ 
closure,  and  an  express  stipulation  for  his 
exclusive  liability. 

This  view  of  the  joint  liability  of  a  dor- 
mant partner,  notwithstanding  a  simple 
contract  security  given  by  the  ostensible 
partner,  is  well  sustained  by  a  thority. 

Judge  Story,  in  his  Law  of  Partnership, 
p.  215,  i  138,  says:  **In  the  case  of  a  dor- 
mant and  secret  partner,  the  credit  is  man- 
ifestly given  only  to  the  ostensible  partner. 
Still,  however,  it  is  not  treated  as  an  ex- 
clusive   credit:  for    the    law    in    all 

548  cases  of   this  sort  founds    *its  deci- 
sion upon  the  ground  that  the  creditor 

has  had  a  choice  or  election  of  his  debtor, 
which  cannot  be  where  the  partner  is  dor- 
mant and  unknown.  The  credit  therefore 
is  not  deemed  exclusive,  but  is  binding 
upon  all  for  whom  the  partner  acts,  if  done 
in  their  business  and  for  their  benefit,  as 
is  the  case  in  cases  of  agency  for  an  un- 
known principal."  And  in  another  pas- 
sage of  the  same  work,  the  learned  author, 
treating  of  the  proof  of  debts  in  bank- 
ruptcy, says :  '  *  In  cases  of  dormant  partner- 
ships, it  is  a  general  rule  that  the  creditors 
who  have  dealt  with  the  ostensible  partner, 
not  knowing  that  there  is  aqy  dormant 
partner,  have  a  right  to  treat  their  debts 
as  joint  debts  or  as  separate  debts,  and 
have  an  election  to  prove  the  same  afi^ainst 
the  joint  estate,  or  against  the  separate 
estate  of  the  ostensible  partner." 

Robinson  v.  Wilkinson,  3  Price  538;  1 
£ng.  Excheq.  R.  417,  was  an  action  of  as- 
sumpsit for  goods  sold  and  delivered,  and 
the  question  was  whether  a  concealed  part- 
owner  of  a  ship  was  liable  for  stores  fur- 
nished the  ship  and  master.  The  master 
drew  bills  for  the  demand  on  the  ship's 
agents  in  London.  Afterwards  Cay,  the 
ostensible  owner,  obtained  indulgence  from 
the  plaintiff,  by  agreeing  to  accept  bills, 
in  lieu  of  the  former,  at  three,  four  and  six 
months,  which  the  plaintiff  drew  on  him, 
but  which  were  dishonoured  by  Cay,  who 
proved  insolvent,  and  to  prevent  his  bank- 
ruptcy agreed  to  pay  a  composition  of 
thirteen  shillings  in  the  pound,  which  was 
secured  by  the  acceptance  of  his  friend 
Wilson  of  a  bill  drawn  by  Cay  at  eight 
months.  This  bill,  which  was  negotiated 
by  the  plaintiff,  was  also  dishonoured,  both 
drawer  and  acceptor  having  become  bank- 
rupt before  the  bill  was  due.  At  the  period 
of  these  several  transactions,  the  plaintiff 
considered  Cay  as  the  sole  owner  of  the 
ship,  and  did  not  know  that  the  defendant 
was  a  part-owner.  Immediately  upon  dis- 
covering this  fact,  the  plaintiff  made 

549  a  demand  upon    *the   defendant,  and 
he  refusing,  the  action  was  brought, 

and  the  plaintiff  recovered.  The  plaintiff^s 
counsel  relied  upon  the  ground  that  the 
defendant  was  a  dormant  partner,  as  dis- 
tinguishing the  case  from  all  those  which 
go  to  determine  that  the   acceptance  by  a 
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creditor  of  one  of  several  partners  as  his 
debtor  works  a  discharge  of  the  rest. 
Richards,  baron,  in  his  opinion,  said: 
''The  question  is,  whether  this  defendant 
is  discharged  by  any  thing  that  has  taken 
place.  Whatever  effect  any  or  all  of  these 
transactions  might  have  had  if  Wilkinson 
had  been  known  to  be  a  partner  of  Cay,  is 
entirely  put  out  of  this  case,  because  the 
plaintiff  certainly  dealt  entirety  with  Cay, 
and  knew  nothing  of  Wilkinson,  who  was 
nevertheless  clearly  prima  facie  liable.  It 
is  clear  law  that  a  dormant  partner  cannot 
discharge  himself  from  liability  to  pay  the 
debts  of  a  creditor  through  the  medium  of 
his  ostensible  partner,  by  any  acts  of 
his  dnring  the  concealment  of  the  unknown 
partner.  If  it  were  otherwise,  and  this 
action  be  not  maintainable,  a  door  is 
widely  opened  to  defraud  creditors  by 
means  of  dormant  partnerships."  The 
views  of  the  other  judges  were  substantially 
the  same;  for,  without  relying  upon  the 
unproductiveness  of  the  bills  independently, 
they  all  regarded  the  defendant's  unknown 
interest  in  the  concern  as  a  controlling  cir- 
cumstance in  the  cause. 

In  Schermerhom  v.  Loines,  7  Johns.  R. 
311,  where  a  person  supplied  stores  to  a 
ship,  of  which  there  were  several  owners, 
on  the  order  of  one  of  them  who  acted  as 
ship's  husband,  and  took  his  note  in  pay- 
ment, and  gave  a  receipt  in  full,  it  was  held 
to  be  no  discharge  of  the  other  owners, 
especially  as  it  did  not  appear  that  the 
plaintiff  knew  at  th€  time  that  there  were 
other  owners. 

In  Reynolds  v.  Cleveland,  4  Cow.  282,  it 
was  held  that  the  partners  were  all  liable 
for  articles  furnished  for  the  benefit  of 
the  partnership,  though  the  vendor  did  not 
know  of  the  existence  of  the  partner- 
550  ship,  and  supposed  ^himself  dealing 
with  an  individual  partner,  to  whom 
he  gave  credit  by  charging  him  alone  in 
his  books,  and  though  a  special  contract 
was  signed  by  the  vendor  and  that  individ- 
ual; inasmuch  as  the  vendor  had  not 
taken  him  for  his  debtor  knowing  that 
there  were  other  partners. 

It  will  thus  be  seen  that  if  the  separate 
security  in  this  case  can  exonerate  the  dor- 
mant partner,  it  must  be  by  force  of  the 
scroll  attached  to  the  instrument  by  way  of 
seal,  which  gives  to  it  the  dignity  of  a 
specialty.  It  is  upon  this  ground  that  the 
counsel  for  the  plaintiff  in  error  has  very 
properly  placed  the  cause ;  and  what  I  have 
said  in  regard  to  the  effect  of  a  separate 
security  by  simple  contract,  has  been  with 
a  view  to  its  due  consideration.  In  that 
connexion,  it  is  evident  that  the  defence 
is  purely  technical,  there  being  no  princi- 
ples of  justice  or  policy  which  are  not 
equally  applicable  to  the  separate  security 
of  the  ostensible  partner,  whether  it  be 
by    specialty  or  simple  contract. 

It  is  argued  in  the  first  place,  on  the  part 
of  the  plaintiff  in  error,  that  he  is  not 
chargeable  upon  a  simple  contract,  because 
none  such  has  ever  existed,  the  specialty 
being,  in  the  very   nature  of  the   transac- 


tion, the  whole  contract  on  the  subject,  and 
the  sole  evidence  of  the  debt.  But  this  is 
to  confound  the  contract  itself,  to  wit,  the 
reciprocal  agreement  of  the  parties  for  the 
sale  of  the  goods  at  a  given  price  or  value, 
with  the  security  given  by  one  of  them  for 
its  performance  on  his  part.  The  contract 
has  been  executed  on  the  part  of  the  seller, 
and  it  may  be  has  been  extinguished  on 
the  part  of  the  purchaser;  but  its  very  ex- 
tinguishment supposes  its  previous  exist- 
ence, and  whether  for  a  month  or  a  moment 
is  immaterial.  The  authority  relied  upon 
by  the  counsel  for  the  plaintiff  in  error,  2 
Lreonard  110.  Hooper's  case,  and  Pudsey's 
case  there  stated,  is  one  of  extinguishment. 
The  purport  of  it,  as  correctly  expressed 
in  3   Bac.    Abr.  Extinguishment,    D. 

551  is,  that  *'if  a  ^strangergive  bond  for 
a  simple  contract  debt  due  by  an- 
other, this  does  not  extinguish  the  simple 
contract  debt;  but  if,  upon  making  the 
contract,  a  stranger  gives  bond  for  it,  or 
being  present  promises  to  give  bond  for  it, 
and  after  does  so,  the  debt  by  simple  con- 
tract is  extinguished,  the  obligation  being 
made  upon  or  pursuant  to  the  contract." 
And  the  only  question  in  this  cause  is, 
whether  the  obligation  given  by  the  osten- 
sible partner  for  the  price  of  the  goods,  has 
extinguished  the  implied  joint  contract  of 
him  and  the  dormant  partner,  created  by 
law. 

In  the  cases  from  Leonard,  the  bond  was 
executed  for  a  sole  simple  contract  debt ; 
and  the  doctrine  is  unquestionable,  that 
the  simple  contract  is  thereby  extinguished, 
whether  the  obligation  be  given  by  the 
debtor,  or  by  a  stranger  who,  by  agree- 
ment of  the  parties,  (though  not  otherwise) 
is  substituted  for  .the  original  debtor. 
The  doctrine  is  founded  in  gix>d  reason ;  for 
the  higher  security  furnishes  a  better  rem- 
edy, and  must  have  been  intended  as  a 
substitute  for  the  former  remedy,  and  the 
debtor  ought  not  to  be  harassed  by  a  double 
action. 

In  the  present  casej  the  ostensible  simple 
contract  debt  was  the  sole  debt  of  the  os- 
tensible partner;  and  that  was  doubtless 
extinguished  by  the  single  bill  given  by 
him  therefor.  But  the  law,  without  t^'e 
knowledge  of  the  creditor,  gave  him  (at 
his  election  so  soon  as  discovered)  a  secret 
simple  contract  debt,  upon  the  same  consid- 
eration, due  from  the  ostensible  and  dor- 
mant partners  jointly;  and  the  question  is, 
whether  that  joint  debt  was  extinguished 
by  the  separate  obligation  of  the  ostensible 
partner. 

Where  the  partners  of  a  firm  are  osten- 
sible, I  regard  it  as  perfectly  well  settled 
that  if  a  creditor  accept  the  separate  bond 
of  one  for  a  simple  contract  debt  of  the 
firm,  the  joint  legal  remedy  is  thereby  de- 
stroyed: and  in  that  sense  the  simple 
contract      may     be       considered     as 

552  ^extinguished.     The  cases  of  Clement 
V.  Brush,  3  Johns.  Cas.  180,  and  Tom 

V.  Goodrich  &c.,  2  Johns.    R.  213,  cited  for 

the    plaintiff  in  error,  prove  nothing  more 

i  than  this ;  for  they  were  both  cases   of  os- 
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tensible  partnership.  This  rule  is  some- 
times illustrated  by  the  analogy  of  a  release 
by  an  obligee  to  one  of  several  joint  obli- 
gors, which  operates  as  a  release  to  all. 
But  there  is  this  distinction  between  the 
two  cases :  in  the  latter  the  entire  debt  is 
expressly  relinquished,  and  therefore  the 
operation  of  the  release  is  the  same,  whether 
the  obligation  be  joint  only,  or  joint  and 
several;  whereas,  in  the  former,  the  debt 
being  joint  only,  a  several  action  cannot  be 
maintained,  and  the  joint  remedy  is  gone 
by  accepting  the  higher  security  from  one 
of  the  joint  debtors.  The  simple  contract 
debt,  however,  in  justice  and  good  con- 
science is  still  due  from  both,  though,  being 
without  a  legal  remedy,  it  is  no  longer 
recognized  as  existing  at  law.  But  it  is 
not  extinguished  in  equity,  which  allows 
or  gives  a  remedy  notwithstanding,  and 
indeed  for  the  very  reason,  that  there  is 
none  at  law.  And  this  I  take  to  be  the 
principle  of  the  cases  cited  in  which  this 
court,  notwithstanding  the  execution  of  a 
bond  by  one  of  the  partners  for  a  partner- 
ship debt,  gave  relief  in  equity  against 
the  other  partners;  Sale  v.  Dishman's 
ex'ors,  3  Leigh  548;  Gait's  ex'ors  v.  Cal- 
land's  ex'or,  7  Leigh  594;  Weaver  v.  Tap- 
scott,  9  Leigh  424.  All  of  these,  however, 
it  will  be  found  upon  examination  were 
cases  of  ostensible  partnersnip. 

In  the  case  of  ostensible  partners,  if  the 
simple  contract,  instead  of  being  joint  only, 
(as  it  is  at  law,  though  not  in  equity.  Story 
on  Partn.  p.  514,  {  362,)  were  several,  the 
separate  bond  of  one'  of  them  would  not 
extinguish  the  several  remedy  against  the 
other.  The  simple  contract  would  stand 
upon  the  same  footing  as  a  joint  and  sev- 
eral promissory  note ;  •  and  there  it  is  clear 
that  the  several  action  would  still  remain 
against    him    who    did    not    unite    in  the 

obligation,  upon  the  same  principle 
553      *which    governs    the   case  of  a  joint 

and  several  bond,  where  a  higher  se- 
curity is  taken  from  one  of  the  obligors,  by 
acceptance  or  recovery  of  judgment  against 
him  only.  Higgin's  case,  6  Co.  Rep.  45. 
It  was  there  resolved,  that  ** where  two 
are  bound  jointly  and  severally,  and  the 
obligee  has  judgment  against  one  of  them, 
yet  he  may  sue  the  other;  for  against  him 
the  nature  of  the  bond  is  not  changed,  for 
notwithstanding  the  judgment  he  may  still 
plead  that  it  is  not  his  deed.'*  Now,  in 
the  case  of  a  dormant  partnership,  the 
implied  simple  contract  is  not  only  joint, 
but  several  also  as  regards  the  ostensible 
partner ;  and  it  diifers  essentially  from  the 
case  of  an  ostensible  partnership  in  this, 
that  in  the  latter  the  obligation  is  taken 
for  the  joint  debt,  which  it  extinguishes  at 
law,  but  in  the  former  it  is  taken  for  the 
separate  debt  only,  extinguishing  that,  but 
leaving  the  remedy  unimpaired  upon  the 
joint  promise.  It  is  true  that  the  implied 
contract,  after  a  several  judgment  upon  it 
against  the  ostensible  partner,  can  no 
longer  be  treated  as  joint.  But  this  is 
equally  true  in  regard  to  a  joint  and  sev- 
eral bond,  or  a  joint  and  several  promissory 


note ;  and  the  reason,  equally  applicable  to 
all,  is  to  be  found  not  so  much  in  the  na- 
ture of  the  debt  as  in  the  nature  of  the 
remedy,  which  may  be  prosecuted  to  a 
judgment  either  jointly  or  severalty,  but 
cannot  be  so  prosecuted  both  jointly  and  sev- 
erally. 1  Wms.  Saund.  291  f. ;  Downey  v. 
The  Farmers  and  Mechanics  Bank,  13  Serg. 

6  Rawle  288;  Williams  &c.  v.  M'Fall  Ac, 
2  Serg.  &,  Rawle  280 ;  1  Ves.  &  Beam.  65. 

I  consider  the  case  of   Leslie   v.    Wilson, 

7  Kng.  Com.  Law  Rep.  395,  an  authority 
in  point.  There,  goods  conveyed  by  a  ship 
having  been  spoiled  in  consequence  of  the 
negligence  and  unskilfuiness  of  the  cap- 
tain, the  freighter  sued  the  owners,  one  of 
whom  was  the  captain,  for  damages  in  an 
action  on  the  case,  and  it  was  held  that  the 
action  lay,  though  the  captain  had  entered 

into  a  charter   party  under   seal  with 

554  the  freighter,  by  *  which  he  engaged 
to  convey  the  goods  to  their  destina- 
tion ;  it  not  appearing  on  the  charter  party 
that  the  captain  was  part-owner,  nor  that 
the  freighter  knew  him  to  be  such  when 
the  charter  party  was  executed.  All  the 
owners  were  joined,  and  the  case  did  not 
turn  upon  the  vexed  question  whether  the 
action  was  founded  in  tort  or  in  contract, 
as  presented  whenever  there  is  an  omission 
of  one  or  more  of  the  joint  contractors,  it 
being  a  good  objection  in  the  latter,  bat 
not  in  the  former.  It  seems  however  that 
the  defendants'  counsel,  treating  it,  in  an- 
other aspect,  as  founded  in  contract,  con- 
tended that  the  implied  contract  on  the 
part  of  the  owners  for  the  safe  carriage  of 
the  goods  was  merged  in  the  charter  party 
under  seal  executed  by  one  of  them.  Bat 
the  court,  after  deciding  that  the  execntion 
of  a  charter  party  by  the  captain  of  a  ship 
does  not  prevent  the  liability  of  the  owners, 
waived  as  unnecessary  the  consideration  of 
the  doubtful  proposition  that  the  action  was 
founded  in  contract,  but  upon  that  hy- 
pothesis overruled  the  objection  of  the 
part-ownership  of  the  captain,  on  the 
ground  that  it  was  secret  at  the  time  he 
executed  the  charter  party.  The  case  there- 
fore cannot  be  distinguished  in  principle 
from  the  one  before  us. 

The  able  argument  in  this  case  has  sought 
aid,  on  both  sides,  from  authorities  shew- 
ing the  effect  of  a  separate  judgment  against 
an  ostensible  partner,  upon  the  right  of 
action  against  his  dormant  partner;  and 
these  are  worthy  of  consideration,  inasmuch 
as  they  tend  in  some  degree  to  elucidate, 
and  rather  more,  it  seems  to  me,  to  obscure, 
the  principles  belonging  to  the  present  sat>- 
ject. 

In  Sheehy  v.  Mandeville  &c.,  6  Cranch 
253,  the  plaintiff  Sheehy  sold  merchandise  to 
Jameson,  and  took  his  sole  promissory  note 
therefor,  on  which  he  brought  his  action 
of  debt  and  recovered  judgment.  After- 
wards discovering  that  Mandeville  was  a 
dormant  partner  of  Jameson  at  the  time 
of  the    transaction,    he    brought    his 

555  *action    of   assumpsit    against    them 
both  jointly.     If  the   last  action  had 

been  tried  upon  the  general  issue  on  an  in- 
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debitatus    assumpsit   or  quantum  valebant  \ 
for  goods  sold  and  delivered,   and  the  sepa- 
rate note   of    the  defendant   Jameson    had 
been  relied  upon  as  a   bar,   there  can  be  no 
doubt  that  the  plaintiff  would  have  been  en- 
titled to  a  verdict.     But   the   case  was  em- 
barrassed by  the   nature  of   the  pleadings. 
The   declaration    contained    three    counts: 
the  first  was  founded  upon   the  promissory 
note;  the    second    was    an   indebitatus   as- 
sumpsit for  goods  sold   and  delivered ;  and 
the  third  a  quantum  valebant   for  the  same 
g^oods.     The  first  count  could  not  have  been 
maintained,  if  it  had  set  forth  the  case  cor- 
rectly ;  for  it  is  clear  that   the  note  or  bill 
of  one  partner,  drawn  by  him  individually, 
cannot  be  declared  on  as  the  note  or  bill  of 
him  and    his   copartner,    though   given   to 
secure  a  debt  for  which  the  firm   is   liable, 
Chitty  on  Bills   p.    433 ;  Siffkin   v.    Walker 
&c.,   2  Campb.  308;  Emly  v.    Lye,  15  East 
7;  Ripley  v.    Kingsbury,    1  Day   150,  note; 
tinless  under  peculiar  circumstances,  when 
the    individual    name   has  been  recognized 
by  the  partners  as   the    name    of   the  firm. 
Colly er  on  Partn.  227.     And  if  the  fact  had 
appeared  on  the  face  of  the  declaration  that 
the  note  was  made  by  the   defendant  Jame- 
son alone,  that  count   would  have  been  de- 
murrable.    But  it  did  not  so  appear :  on  the 
contrary,    it    was    averred    that    the   note 
was  made  by    both   defendants    under  the 
name,  firm  and  style  of  Robert  B.    Jame- 
son,   by  which  the  defendants  became  lia- 
ble,   and    being   so    liable,    by    that  name 
and    firm    undertook    &c.     The    defendant 
Mandeville   appeared   and    filed  two  pleas. 
The    first    was    to    the   whole   declaration, 
and  pleaded  in    bar  the   note    of   Jameson 
and  the  judgment  thereupon,  averring  that 
the  note   was  given  by  Jameson,    and  re- 
ceived   by    the   plaintiff,    in    discharge  of 
the    plaintiff's  bill    for  goods,    wares   and 
merchandise  sold  to  Jameson,   which  were 
averred   to   be   the   same  mentioned  in  the 
declaration.     This   plea   was,    on  de- 
556      murrer,  *held  bad  as  to  the  first  count, 
because  it  did  not  deny  the  joint  as- 
sumpsit laid  in   that  count ;.  but   was   sus- 
tained  as  to   the  two  other  counts,  on  the 
ground  that  though  a  note,  without  a  special 
contract    to   that  effect,  would  not  of  itself 
discharge  the  original   cause  of  action,  yet 
that  by  special  agreement  it  may  be  received 
in  payment,  and  such  agreement    was   ad- 
mitted by  the  demurrer.     The   second    plea 
was  to  the  first  count  only,  and  pleaded  in 
bar  to  the  joint  action   the   separate  judg- 
ment, upon  the  separate   note  of  Jameson, 
in  the  former  action  brought  against   him 
alone,    which    note  was   averred   to  be  the 
same    mentioned   in   the  declaration.     And 
this  plea  was  held  bad  on  demurrer,  on  the 
ground    that    the   original  declaration   not 
having  been  on  a  joint  but  a  sole  contract, 
the   judgment   did  not  bar  the  subsequent 
action   on    the   joint   contract.     The  court 
therefore  gave    judgment    for   the  plaintiff 
on  the  first  count  of  the  declaration.    Thus 
chief   justice    Marshall,    who  delivered  the 
opinion  of  the  court,  made  his  way,  through 
the    perplexity    of   the   pleadings,    to    the 


merits  of  the  cause,  but  by  a  route  neces- 
sarily circuitous  and  technical.  The  sepa- 
rate judgment  on  the  separate  note  of  the 
ostensible  partner  was  held  not  to  bar  the 
joint  action  against  him  and  the  doimant 
partner.  But  that  action  ought  to  have 
been  founded  on  the  implied  promise  alone : 
and  the  plaintiff  embarrassed  his  cause,  by 
declaring,  in  the  first  count  of  his  declara- 
tion, upon  the  separate  note,  which  he  was 
obliged  to  treat  as  a  joint  note,  and  by  de- 
murring to  the  defendant's  first  plea,  in- 
stead of  taking  issue  upon  it,  and  thereby 
putting  the  defendant  to  the  proof  of  the 
special  agreement  therein  alleged. 

In    Willings   &    Francis    v.    Consequa,  1 
Peters'  C.  C.  R.  303,  Kuhn   was  introduced 
as  a  witness  on  the   part  of  the    plaintiffs, 
and  objected  to  by  the  defendant  as  incom- 
petent   by    reason   of  his   interest.     It  ap- 
peared that  Kuhn  and  another,  as  the 
557      agents  of  Willings  &  Francis,  gave  *a 
note  to  Consequa  for  merchandise  pur- 
chased,   in    which    Kuhn    was   interested. 
Consequa  brought  a  suit  against   Willings 
&    Francis   on    the    note,    stating    it  to  be 
given  by  the  procurement  of  their   agents, 
Kuhn    and    another.     It    was   agreed    that 
whatever   damages    might   be  recovered  in 
the    suit    of    Willings   A    Francis   against 
Consequa,  in  which  the  witness  was  offered, 
should    be   set  off   against   the  note.     The 
ground   of   objection  was  that  Kuhi^,  as  a 
dormant    partner   of   Willings   &  Francis, 
might  be  sued  as  such  by  Consequa  at  law, 
notwithstanding  a   recovery    against    Wil- 
lings   &   Francis  on  the  note,  provided  the 
note  should  not  be  discharged  by  a  recovery 
of  damages  from  Consequa,  and  Willings  & 
Francis  should  be  unable  to   pay  it ;  and  if 
not  at  law,  he   might   be    sued   in    equity ; 
and  therefore  that  he   was  interested  in  in- 
creasing   the   damages.      Washington,    J., 
overruled  the  objection   to  the  competency 
of  the  witness,  deciding   that   his    interest 
was  too  remote,   it  depending  upon  several 
contingencies,    and    proceeded    to  remark : 
*'If  these  contingencies  should  all  happen, 
and     Consequa     should    bring    an    action 
against  Kuhn   separately,    he   may   be  de- 
feated   by    a    plea    of   abatement;  and  the 
judgment    in    this    action    for   or    against 
Consequa    would    be  a  bar  to  any  suit  that 
he  might  bring  against  Willings  &  Francis 
and  the  witness.     The  judgment   would  as 
completely  extinguish    the  original  debt  as 
if  Willings  &  Francis  had  given  a  bond  for 
it,    which    i.t    would  clearly  have  done,  the 
rule  that  a  bond  given    by  a  stranger  is  no 
extinguishment  of  the  simple   contract   of 
the  real  debtor  not  applying  to  a  case  where 
it  is  given  by  one  of  two  or  more  joint  con- 
tractors."    He    then    went   on    strongly  to 
intimate,    that   after   such    a   judgment  of 
Consequa    against   Willings   &  Francis  on 
the  note,  he  could  obtain  no   relief  against 
Kuhn    in    equity;  because    of    his  wilfully 
proceeding  to  judgment  against  them  alone. 
It   will    be   seen   that   the  judge's  opinion 
of    the    effect     of    a     separate     judgment 
against  Willings  Sl  Francis   is    upon 
558      *the  supposition   that   Kuhn,  having 
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been  discovered  to  be  a  dormant  part- 
ner, might  be  united  with  them  in  an  action 
upon  the  note ;  and  upon  that  supposition 
it  is  clearly  correct,  as  much  so  as  if,  after 
such  discovery,  Consequa  had  taken  their 
separate  obligation  for  the  debt.  But  the 
authorities  already  cited  on  that  point  es- 
tablish that  Kuhn  could  not  be  sued  upon 
the  note,*not  being  a  party  thereto;  and  of 
course  it  could  not  be  the  case  of  a  separate 
judgment  against  part  only  of  several  joint 
contractors,  in  an  action  upon  the  joint 
contract.  The  effect  of  the  judgment  upon 
a  subsequent  joint  action  on  the  implied 
contract  was  not  considered  at  all ;  and  in 
truth  the  whole  of  what  was  said  by  the 
judge,  after  deciding  that  the  interest  of 
the  witness  was  too  remote  to  render  him 
incompetent,  was  mere  matter  of  super- 
fluous argument. 

Penny  v.  Martin,  4  Johns.  Ch.  R.  566,  is 
an  authority  upon  the  question  of  relief  in 
equity  after  a  several  judgment  on  the  joint 
implied   contract.    The  judgment  was  ren- 
dered in  an  action  of  assumpsit  against  two 
partners  for  goods  sold,   and  the   bill   filed 
against  them  and  three  others   as  dormant 
partners   since   discovered.     The    bill   was 
dismissed  on  demurrer,    for  want  of  juris- 
diction ;  the   chancellor,    without  deciding 
whether  the  plaintiffs  had  lost  their  remedy 
at  law,  being  of  opinion   that   their   igno- 
rance; at   the  time  of  the  judgment,  of  the 
fact  alleged  to  have  been   since  discovered, 
was  not  a  sufficient  ground  for  transferring 
to  that  court  jurisdiction  of  a   matter  prop- 
erly, if  not  exclusively,   cognizable  at  law; 
no  accident,  mistake  or  fraud  being  shewn. 
Ward  V.  Johnson  &c.,  13  Mass.  Rep.  148, 
is  an  authority  upon  the  effect  of  a  several 
judgment    on    the    express   joint  contract, 
upon    a   subsequent  actfon   against  all  the 
partners  on  the  same  contract.     An  action 
of  assumpsit   was    brought   and    judgment 
rendered  against  one  of  two  partners  alone, 
on  a  promissory   note   given  by  him  in  the 
name  of  the  firm.     A  subsequent  ac- 
559      tion     of    ^assumpsit     was     brought 
against  the  two  partners  on  the  same 
note,  and  th^  pleaded  the  former  recovery, 
which    was   held    to    be  a  bar.     The  court 
said,  that    by  the  judgment  in  the  first  ac- 
tion the  contract  was  merged,  and  the  form 
of  action    changed,    a   higher  security  for 
the  debt  being  substituted,    in  like  manner 
as  a  bond  for  a  debt   due   upon  simple  con- 
tract   operates  as  an  extinguishment;  and 
that  there  was   no   instance   of    two   judg- 
ments for  the  same  cause  of  action. 

Robertson  v.  Smith  &c.,  18  Johns.  R.  459, 
was  an  action  of  assumpsit  against  the  de- 
fendants on  a  promissory  note  made  by 
Souiden,  Smith  &  co.  The  plaintiff  had 
previously  recovered  judgment  on  the  note 
against  Peter  Sken  Smith  and  William 
Soulden,  the  >ostensible  partners,  under  the 
firm  of  Soulden,  Smith  A  co.  In  his  decla- 
ration in  the  first  suit,  he  averred  them  to 
be  partners  in  trade,  and  that  the  note  was 
made  by  them  in  their  partnership  name 
and  firm.  Not  having  obtained  satisfaction 
of  the«judgment,   and  supposing  that  Peter 


Smith  and  Abraham  Van  Santvoord  were 
also  partners  under  the  same  firm,  he 
brought  suit  against  the  four  defendants. 
And  it  was  held  that  the  former  judgment 
against  two  of  the  defendants  on  the  note 
was  a  bar  to  the  subsequent  action  against 
the  four  defendants  for  the  same  cause  of 
action.  This  was  the  case  of  a  separate 
judgment  against  the  ostensible  partners 
upon  an  express  contract,  the  terms  of 
which  embraced  the  dormant  partners,  and 
a  subsequent  action  against  all  npon  the 
same  joint  contract.  The  reasoning  and 
authorities  adduced  by  Spencer,  C.  J. ,  who 
delivered  the  opinion  of  the  court,  are  en- 
tirely satisfactory  to  shew  that  the  former 
recovery  was  a  bar  to  the  subsequent  action. 
But  he  seems  to  have  misapprehended  the 
case  of  Sheehy  v.  Mandeville  Ac.  in  ex- 
pressing his  disapproval  of  the  opinion  de- 
livered by  chief  justice  Marshall.  The 
separate  judgment  in  that  case  was  not,  as 
he  supposes,  upon  a  joint,  but  a  aep- 
560  arate  contract.  Both  declaratious,  *it 
is  true,  were  upon  the  same  note,  bnt 
the  first  treated  it  as  a  separate  promise  (as 
it  was  in  point  of  fact)  and  the  last  as  a 
joint  promise;  and  the  court,  being-  war- 
ranted by  the  structure  of  the  declaratioii 
in  the  last  case  in  regarding  it,  in  that  ac- 
tion, as  a  joint  promise,  held  that  the  first 
recovery  on  the  separate  promise  was  no 
bar  to  the  second  action  on  the  joint  prom- 
ise. The  result  would  have  been  the  same, 
as  I  have  already  shewn,  if  the  case  had 
been  properly  presented  by  the  pleadings; 
and  the  decision  was  doubtless  according 
to  the  truth  and  justice  of  the  cause. 

In  Smith  v.  Black,  9   Serg.  A  Rawle  142, 
Black   sold    goods    to   Nathan   Smith,  and 
took  his  note  therefor,  upon   which    he  re- 
covered judgment.     Afterwards  discoTering 
Newberry  Smith   to   be  a  dormant  partner, 
he    brought   his  action  against  both.     The 
first  count  was  on  the  promissory  note :  the 
second  and  third  counts  were  for  goods  sold. 
It  was  held  that  the  separate  judgment  was 
a  bar  to  the  second   action :  and   the  deci- 
sion   was,    by   agreement,    made   upon  the 
merits  of  the  cause,   without  regard  to  the 
pleadings.    Duncan,  J.,  delivered  the  opin- 
ion of  the  court.    He  evidently   treats   the 
second  action  as  founded   upon  the  promis- 
sory   note,    and   that   note  as  evidencing  a 
joint  promise.     He  pays  no  regard   to   the 
effect  of  the  separate  security   m  authoris- 
ing  and   requiring  the  action  thereupon  to 
be    sever  &1;  and    gives    no   thought   to  the 
implied  joint  contract  raised  by  law,  that 
broad    basis   of   the    recovery    against   a 
dormant   partner.     And   he  misapprehends 
the  decision  of  the  supreme  court  in  Sheehy 
V.  Mandeville,  stating  it  from  the  erroneous 
marginal  note  of  the  reporter  to  be,  ''that 
a     several     suit    and    several  judgments 
against  one  of  two  makers  of  a  promissoiy 
note    is  no  bar  to  a    joint  action  ag;ain8t 
both."    He  reasons  however  very  forcibly 
and  satisfactorily  to  shew,  that  the  merger 
occasioned  by  a  judgment  npon   the  joint 
promise  cannot  t>e  obviated  by  the  plain- 
tiff's    ignorance,    at    the     time,    of    the 
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561  dormant  partnership,  *and  places  in  a 
strong  light  the  inconveniences  which 

would  flow  from  a  contrary  doctrine. 

It  seems  to  me  that  there  is  nothing  in 
the  cases,  thus  examined,  to  justify  the 
idea  that  the  several  security  of  the  osten- 
sible partner  is  to  be  regarded  as  the  joint 
contract  of  the  firm,  which  is  at  war  with 
the  well  established  doctrine  on  the  subject ; 
and  that  a  want  of  attention  to  that  doctrine 
is  the  source  of  the  misapprehensions  I 
have  noticed  of  chief  justice  Marshall's 
opinion  in  Sheehy  v.  Mandeville  &c.  and 
of  the  difficulties  which  arose  in  that  case. 
Much  less  is  there  any  thing  in  those  cases 
to  warrant  the  inference,  that  the  liability 
of  the  dormant  partner  is  destroyed  by  the 
separate  security  of  the  ostensible  partner. 
In  truth  they  proceed  upon  the  opposite 
idea,  of  their  joint  liability,  and  the  merger 
thereof  by  a  -separate  judgment  upon  the 
joint  contract.  And  if  I  have  succeeded  in 
shewing  that  the  separate  simple  contract 
security  of  the  ostensible  partner  ought  to 
t>e  regarded  as  collateral  to  the  joint  im- 
plied contract  of  the  firm,  there  is  still  more 
reason  for  so  considering  his  separate 
specialty  security;  for  the  former  may, 
under  very  special  circumstances,  be  treated 
as  the  security  of  the  partnership,  but  the 
latter  in  no  case  whatever. 

The  foregoing  views,  if  correct,  attain 
the  substantial  merits  of  the  cause,  and 
preserve  in  its  true  spirit  and  policy  the 
liability  of  dormant  partners ;  and  are  not 
opposed  by  even  technical  obstacles,  those 
stumbling-blocks  in  the  path  of  justice, 
chiefly  worthy  of  regard  in  order  that  they 
may  be  shunned.  I  think  there  is  no  error 
in  the  judgment  of  the  circuit  court. 

8TANARD,  J.  The  acuteness  and  abil- 
ity with  which  this  case  was  argued  required 
the  most  careful  and  deliberate  investiga- 
tion of  it.  Such  an  investigation  I  have 
endeavoured  to  make,  and  now  proceed  to 
state  the  results. 

562  *The  plaintiff  in   error   insists    on 
two  general   propositions:   1st.  That 

as  the  specialty  for  the  price  of  the  goods 
was  given  by  Fisher  at  the  time  of  the 
purchase,  that  was  the  only  duty  or  respon- 
sibility incurred,  and  as  that  did  not  charge 
a  partner,  whether  ostensible  or  dormant, 
there  was  not  only  no  contract  on  which 
such  partner  could  be  charged,  but  the  con- 
tract that  was  confessedly  made  was  utterly 
incompatible  with  a  partnership  responsi- 
bility. 2dly,  That  if  on  the  purchase  an 
assumpsit  had  been  made,  so  as  to  create  a 
simple  contract  debt  for  the  goods,  for 
which  a  dormant  partner  might  be  made 
responsible  had  the  responsibility  remained 
unchanged,  the  specialty  given  by  Fisher 
the  ostensible  debtor  and  accepted  by  the 
cr^itor  extinguished  the  simple  contract 
debt,  and  discharged  at  law  the  other  part- 
ner, whether  known  or  dormant,  from  re- 
sponsibility on  the  assumpsit.  If  either 
of  these  propositions  be  sustained,  the 
judgment  of  the  court  below  must  be  re- 
versed. 


The  special  verdict  finds  that  the  specialty 
was  given  for  the  payment  of  the  price  at 
the  time  the  goods  were  sold  and  delivered. 
The  purchase  and  the  oblig|ition  by  specialty 
to  pay  the  price  were  cotemporary, — uno 
flatu;  and  it  is  plausibly,  and  I  incline 
to  think  justly  said,  that  the  consummated 
contract  for  the  purchase  on  the  part  of  the 
purchaser  was  by  specialty,  on  the  giving 
of  which,  and  not  until  then,  his  title  to 
the  goods  and  his  obligation  to  pay  became 
complete,  so  that  at  no  time  was  the  os- 
tensible partner  responsible  in  assumpsit, 
and  consequently  there  was  no  contract 
preexisting  the  specialty  on  which  a  part- 
ner known  or  dormant  could  be  sued.  But 
as  this  view  of  the  case  is  liable  to  be  en- 
countered by  a  criticism  on  the  terms  of 
the  special  verdict,  and  that  criticism  may 
involve  in  some  doubt  the  interpretation  of 
the  verdict  in  this  regard,  I  forbear  to  give 
a  definitive  opinion  on  this,  and  proceed 
to  the  consideration  of  the  second  ques- 
tion. 
563  *The  counsel  of  the  defendant  in 
error  have,  with  much  learning  and 
ingenuity,  endeavoured  to  maintain,  that 
where  several  are  bound  jointly  by  simple 
contract,  the  merger  or  extinguishment  of 
such  contract  by  a  higher  security,  as  by 
specialty  or  judgment,  does  not  take  place 
as  a  necessary  legal  consequence,  unless  all 
bound  by  the  simple  contract  be  bound  by 
the  higher  security ;  and  that  where  such 
higher  security  is  given  by  a  part  of  those 
bound  by  the  simple  contract,  such  higher 
security  does  not  merge  or  extinguish  the 
simple  contract,  but  operates  its  discharge 
by  way  of  satisfaction,  if  given  and  ac- 
cepted as  such.  The  conclusion  from  these 
propositions  to  the  case  in  judgment  is, 
that  the  specialty  of  the  one  did  not  in  law 
extinguish  the  assumpsit  of  both,  and  could 
not  be  considered  as  accepted  in  satisfaction 
of  the  then  unknown  responsibility  of  the 
dormant  partner. 

It  is  our  province  to  enquire  into  and 
declare  what  the  law  is,  not  to  speculate 
and  reason  and  decide  on  what  it  ought  to 
be.  The  law,  on  its  own  reason,  has  pro- 
vided that  where  two  or  more  are  jointly 
bound  by  contract,  the  legal  remedy  must 
be  pursued  against  all ;  and  one  or  more  of 
several  jointly  bound  has  the  right  to  in- 
tercept judgment  in  a  suit  pretermitting 
others.  A  kindred  principle  is,  that  if,  by 
act  of  the  claimant  in  such  joint  contract, 
one  or  more  of  the  parties  jointly  bound  be 
discharged,  so  that  all  cannot  be  subjected 
to  a  joint  judgment,  none  are  liable  to  judg- 
ment on  the  joint  contract;  in  other  words, 
all  are  discharged  from  the  legal  remedy  on 
the  joint  contract.  Unity  of  action  and 
unity  of  responsibility  on  the  same  con- 
tract must  be  coexisting,  and  the  destruc- 
tion of  the  one  is  the  destruction  of  the 
other.  Hence  a  release  of  one  of  several 
jointly  bound  operates  a  discharge  of  all, 
and  this  too  though  no  such  discharge  was 
intended.  The  immediate  corollary  from 
I  this  principle  is,  that  unless  the  creditor 
I  who    may    have    taken    the    specialty    of » 
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564  or  prosecuted  *hia  claim  to  judgment 
against,  one  of  two  joint  debtors  by 

simple  contract,  retains,  notwithstanding, 
the  legal  right  tcr  sue  on  the  original  joint 
contract  all  the  parties  therein,  including 
the  one  from  whom  he  may  have  taken  the 
specialty  or  against  whom  he  may  have  ob- 
tained judgment,  the  original  joint  simple 
contract  is,  as  a  necessary  legal  conse- 
quence, discharged  at  law. 

This  being  premised,  I  proceed  to  en- 
quire whether  the  position  taken  by  the  de- 
fendant in  error  be  sustained  by  authority. 
The  passage  cited  from  3  Bac.  Abr.  106,  7, 
does  not  support  the  broad  proposition  that 
a  merger  or  extinguishment  of  a  simple 
contract  is  not  produced  by  a  specialty,  un- 
less all  jointly  bound  by  the  simple  con- 
tract be  also  bound  by  the  specialty.  The 
case  from  1  Mason  482,  proceeds  on  the 
ground  that  a  debt  by  statute  was  not 
merged  in  the  specialty  of  a  third' person 
not  bound  for  the  debt,  and  would  not  have 
been  merged,  as  would  a  simple  contract 
debt,  in  the  specialty  of  the  debtor  him- 
self. The  case  of  Sheehy  v.  Mandeville 
&c.,  6  Cranch  253,  will  be  the  subject  of 
future  notice. 

The  cases  hostile  to  the  position  of  the 
counsel  for  the  defendant  in  error  are 
numerous,  and  in  my   estimation   decisive. 

Among  the  cases  shewing  that  according 
to  the  principles  of  the  common  law  a  judg- 
ment obtained  by  the  creditor  on  the  joint 
contract,  against  one  or  more  of  the  parties 
bound  by  it,  merges  or  extinguishes  the 
joint  contract,  as  well  in  respect  to  the 
other  parties  originally  bound  by  it,  as  in 
respect  to  the  parties  against  whom  the 
judgment  may  have  been  rendered,  I  refer 
to  Robertson  v.  Smith  &c.,  18  Johns.  R. 
459.  In  that  case  a  judgment  had  been  ob- 
tained against  two  partners.  Other  part- 
ners, then  unknown,  were  afterwards 
discovered,  and  suit  was  renewed  on  the 
original  contract  against  them.     To 

565  this  the  plea  of  the  former  ^judgment 
against  the  two  was  held  to  be  a  bar. 

In  passing,  it  may  be  remarked  that  in  the 
very  able  argument  of  the  plaintifiF's  coun- 
sel in  that  case,  he  felt  himself  constrained 
to  admit,  that  had  the  creditor  taken  the 
specialty  of  the  two,  instead  of  prosecuting 
the  claim  to  judgment  against  them,  such 
specialty  would  have  extinguished  the  sim- 
ple contract  as  to  all. 

I  also  refer  to  the  following  cases : 

Ward  V.  Johnson  &c.,  13  Mass.  Rep.  148. 
Henry  Johnson  gave  a  promissory  note  to 
the  plaintiff,  on  which  judgment  was  ren- 
dered against  him.  It  was  afterwards  dis- 
covered that  Thomas  Johnson  was  a  dormant 
partner,  and  the  suit  was  renewed  on  the 
note  against  both.  The  judgment  against 
Henry  Johnson  was  pleaded  in  bar,  and  the 
plea  was  sustained. 

Smith  V.  Black,  9  Serg.  &  Rawle  142, 
almost  identical  with  Ward  v.  Johnson  &c. 
in  circumstances  and  result. 

In  the  case  of  Willings  A  Francis  v. 
Consequa,  1  Peters'  C.  C.  R.  301,  the  doc- 
trine in  respect  to  the  legal  effect  of  a  judg- 


ment against  an  ostensible,  on  the  liabiUtj 
of  a  dormant  partner,  is  thus  laid  down: 
Should  the  creditor,  after  the  judgment 
against  the  ostensible  partner,  bring  suit 
against  K.  (the  dormant  partner)  sepa- 
rately, he  may  be  defeated  by  plea  in  abate- 
ment; and  the  judgment  in  this  action 
(against  the  ostensible  partner)  wonld  be  a 
bar  to  any  suit  he  might  brinjr  against 
Willings  &  Francis  and  K.  The  jndgment 
would  have  as  completely  extinguished  the 
original  debt  as  to  Willings  &  Francis,  as 
if  they  had  given  a  bond  for  it,  which  it 
would  clearly  have  done;  the  rule  that  a 
bond  given  by  a  stranger  is  no  extinguish- 
ment of  a  simple  contract  of  the  real  debtor, 
not  applying  to  a  case  where  it  is  given  bj 
one  of  two  or  more  joint  contractors. 

Drake    v.    Mitchell  &c.,    3  E^t  251.    In 

that  case  one  of  several  joint  coTenanton 

gave  a  bill  of  exchange,   which,    however, 

was   not  taken    in  satisfaction.    The 

566  *bill     being    dishonoured,     suit    was 
brought  on  it,  and  judgment  thereis 

recovered  against  the  drawer. 

A  suit  was  afterwards  brought  on  tbc 
joint  covenant,  to  which  the  judgment  oo 
the  bill  was  pleaded  in  bar.  This  plea  was 
disallowed,  on  the  principle  that  it  l>eing  a 
judgment  on  the  bill,  though  the  bill  was 
merged  in  the  judgment,  the  covenant  was 
left  intact.  The  bill  did  not  operate  an 
extinguishment  of  the  covenant  as  to  the 
drawer  or  the  other  covenantors,  and  the 
judgment  on  it,  without  satisfaction,  in  no 
wise  affected  the  covenant.  It  is  however 
conceded  in  that  case,  that  had  the  jndg- 
ment been  on  the  covenant,  the  legal  rem- 
edy on  the  covenant  as  to  the  party  against 
whom  it  was  rendered,  and  consequently  as 
to  the  other  joint  covenantors,  would  have 
been  extinguished. 

It  may  here  be  remarked,  that  in  each  of 
the  cases  from  Johnson's  and  Serg.  & 
Rawle's  reports,  the  case  of  Sheehy  t. 
Mandeville  &c.  was  cited  and  commented 
on  by  the  court.  It  was  not  deemed  an  an- 
thority  governing  those  cases.  And  in  the 
judgment  of  the  court  in  the  case  of  Ward 
V.  Johnson  Ac.  it  is  said,  that  in  Sheefaj 
V.  Mandeville  &c.  '*it  is  admitted  ot 
strongly  intimated  that  the  facts  disclosed 
in  that  case  were  sufficient,  had  they  been 
properly  pleaded,  to  bar  the  action  against 
Jameson."  A  reference  to  the  case  itself 
will  shew  that  there  was  warrant  for  the 
comments  made  on  it  by  the  courts  of  New 
York  and  Massachusetts ;  and  in  the  com- 
plexity caused  by  the  state  of  the  pleadings, 
the  general  question  now  under  considera- 
tion was  not  distinctly  presented,  argued 
or  adjudicated.  This  is  further  evinced  by 
the  fact  that  judge  Washington,  who  was 
one  of  the  court  concurring  in  the  decision 
of  Sheehy  v.  Mandeville  &c.  gave  the  judg- 
ment cited  from  1  Peters'  C.  C.  R.  Willings 
&  Francis  v.  Consequa. 

While  in  the  foregoing  cases  the  effect  of 

a  judgment   against  one   of   several   joint 

con  tractors,  on  the  legal  responsibility  of  the 

others  upon    the     original    contract, 

567  *wa8  the   subject  of  controversy  and 
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decision,  it  was  in  some  of  them  con- 
ceded, as  free  from  reasonable  doubt,  that 
the  specialty  given  by  and  accepted  from 
one  would  in  law  extinguish  the  simple 
contract  as  to  all:  and  those  cases  therefore 
conclude  a  fortiori  as  to  the  law  governing 
the  latter  case. 

But  the  adjudications  on  the  latter  case 
are  numerous  and  unvarying.  Opinions  to 
this  efPect  are  distinctly  expressed  by^  this 
court  in  its  judgments  in  the  cases  of  Sale 
V.  Dishman's  ex'ors,  3  Leigh  548;  Gait's 
ex'ors  V.  Calland's  ex'or,  7  Leigh  594,  and 
Weaver  v.  Tapscott,  9  Leigh  424;  and 
though  it  was  justly  remarked  at  the  bar 
that  in  the  first  and  last  of  these  cases  a 
•decision  of  that  question  was  not  indispen- 
sable, yet  in  the  case  of  Gait's  ex'ors  v. 
•Calland's  ex'or  the  court  considered  that  as 
a  material  question,  and  adjudged  it  as  one 
important  to  the  decision  of  the  case.  That 
adjudication,  not  in  conflict  with  any  that 
the  diligence  and  learning  of  the  counsel 
for  the  defendant  in  error  has  discovered, 
is  supported  by  those  before  referred  to, 
and  more  precisely  by  Clement  v.  Brush,  3 
Johns.  Cas.  180,  and  Tom  v.  Goodrich  &c., 
2  Johns.  R.  213. 

Thd  decision  of  judge  Story  in  1  Mason 
482,  conflicts  with  that  of  Tom  v.  Goodrich 
Ac.  on  the  point  whether  a  bond  for  duties 
would  merge  the  debt  created  by  statute, 
bnt  it  does  not  conflict  with  the  proposition 
of  law  on  which  the  judgment  in  the  case 
of  Tom  V.  Goodrich  &c.  rests,  to  wit,  that 
the  specialty  of  one  of  two  joint  debtors  by 
simple  contract,  in  point  of  law  extin- 
guishes the  simple  contract. 

It  is  urged,  however,  that  the  case  of  a 
•dormant   partner   is   distinguishable   from 
that  of  an  ostensible  one,  and   that  such  a 
partner  cannot  be  discharged   from   legal 
liability  for  the  debts  of  the    partnership, 
by  the  transactions  of  the  creditor  with  the 
•ostensible   partner,    in     ignorance   of    the 
fact   of   partnership.    In    support  of 
568      *this  proposition,  the  case  of  Leslie  v. 
Wilson,  7  Eng.  C.  L.  R.  395,  reported 
also  in  6  J.  B.  Moore  415,    is   cited.     That 
case  is  inapplicable,  because   it  was  an  ac- 
tion of  tort.    One  of  the  parties  had  signed 
a  charter  party  under  seal ;  but  that,  it  was 
adjudged,  did  not  protect  the  other  from  the 
action.    The  case  proceeds  on  the  grounds 
that  the  action  for  the  tort  was  independent 
of  that  on  the  contract,  and  was  not  merged 
in  the  specialty ;  and   upon   the   principles 
of    that  case,  the  action  for  the  tort  might 
have  been  sustained,  though   all   the   part- 
ners had  signed  the  charter  party. 

The  case  of  Robinson  v.  Wilkinson,  3 
Price  538,  1  Eng.  Exch.  R.  417,  appears, 
-on  a  cursory  view  of  the  general  expression 
of  chief  baron  Richards,  more  applicable 
and  stringent.  But  on  examination  it  is 
found  that  the  dealings  with  the  ostensible 
partner,  in  virtue  of  which  the  dormant 
partner  claimed  to  be  discharged,  were  of 
such  a  nature  that  the  creditor  was  left  at 
liberty  to  resort  to  the  original  contract, 
even  against  the  ostensible  partner.  Those 
dealings  had  neither  extinguished  nor  sat- 


isfied the  original  demand  as  to  the  osten- 
sible partner,  had  he  only  been  liable  for  it ; 
and  on  that  ground  only  was  the  action 
against  the  dormant  partner  sustained. 
Graham,  baron,  says,  ''The  debt  against 
Cay"  (the  ostensible  partner)  ''remained 
undischarged,  and  the  plaintiff  had  a  right 
to  resort  to  his  original  remedy,  which  was 
then  revived  against  all  persons  primarily 
liable."  Wood,  baron,  says,  "The  draw- 
ing of  the  bill  which  was  afterwards  dis- 
honoured is  no  discharge.  If  Cay  had  been 
discharged,  the  defendant  as  his  partner 
would  have  been  discharged,  but  that  was 
not  so  here."  The  remark  of  Richards, 
chief  bafon,  that  "a  dormant  partner  can- 
not discharge  himself  from  liability  to  pay 
the  debts  of  a  creditor  through  the  medium 
of  his  ostensible  partner,  by  any  acts  of 
his  during  the  concealment  of  the  unknown 
partner,"  is  to  be  limited  in  its  gen- 

569  erality  to  the  case  in  ^judgment.     Be- 
yond the  case  the  judge  is  not  to  be 

understood  as  intending  to  extend  his  re- 
mark; and  if  he  did  so  intend,  it  is  to  that 
extent  extrajudicial  and  no  adjudication. 

On  the  whole  case  my  opinion  is,  that 
the  giving  and  acceptance  of  the  specialty 
of  Fisher  mentioned  in  the  verdict  extin- 
guished the  simple  contract,  and  thereafter 
the  creditor  had  no  legal  remedy  on  that 
simple  contract  against  Fisher  and  his 
partner,  whether  ostensible  or  dormant,  or 
against  either  of  them ;  and  that  the  law 
arising  on  the  verdict  is  for  the  plaintiff 
in  error. 

ALLEN,  J.,  concurring  in  the  opinion 
of  Stanard,  J.,  the  judgment  of  the  circuit 
court  was  reversed  with  costs,  and  judg- 
ment entered  on  the  special  verdict  for  the 
defendant.  

570  *8avage  and  Others  v.  Mears  and 

Wife. 

December,  1848,  Richmond. 
(Absent  Cabbll,  P.,  and  Stanard.*  J.) 

WIU— Pretermitted  ChUd— Revocation- C«je  at  Bar.— 

A  testator  havlnfir  six  children,  four  the  Issue  of  a 
deceased  wife,  and  two  the  Issue  of  his  present 
wife,  devises  to  his  two  sons  each  a  tract  of  land 
described  by  metes  and  bounds,  directs  that  all 
his  other  lands  shall  be  equally  divided  amonff  his 
four  dauffhters  and  their  heirs,  and  then  devises 
and  bequeaths  as  follows:  "My  will  is  that  my 
negroes  be  apportioned  equally  amongrst  my  six 
children,  under  the  following  resrulation,  to  say, 
that  the  one  third  thereof  which  shall  be  allotted 
to  my  wife  as  her  dower  shall  be  the  full  part 
of  the  two  children  I  had  by  her,  and  also  tbat 
the  several  nesrroes  I  have  from  time  to  time 
furnished  any  of  my  children  be  their  rigrht, 
but  that  they  shall  be  each  appraised  and 
accounted  for  in  their  part  of  the  division  of  my 
slaves.  Lastly,  I  desire  that  all  the  residue 
of  my  estate  not  before  specifically  sriven  be 
equally  divided  amonsrst  my  aforesaid  six  chil- 
dren." The  will  is  made  the  81st  of  December 
1792,  and  the  testator  dies  in  1704,  prior  to  the 

*He  had  been  counsel  for  the  appellants. 
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28th  of  October:  between  whlcb  periods,  to  wit  in 
November  1708,  a  third  child  of  the  testator  by  his 
second  wife  is  bom.  Held,  1.  According  to  the 
authority  of  Yerby  v.  Yerby,  8  Call  884,  the  birth 
of  such  third  child  was  not  a  revocation  of  the  will. 
2.  As  the  will  was  published,  and  the  testator 
died,  before  the  passasre  of  the  act  of  1704  prorid- 
ing  for  pretermitted  children,  the  case  does  not 
fall  within  the  operation  of  that  statute.  8.  Upon 
the  true  construction  of  the  will,  the  af terborn 
child  has  no  claim  to  share  in  the  division  of  the 
dower  slaves  after  the  death  of  the  widow. 

Ralph  Justice  of  Accomac  county  died 
in  the  year  1794,  prior  to  the  28th  of  Octo* 
her,  having*  duly  made  and  published  his 
last  will  and  testament,  bearing  date  the 
Slst  of  December  1792,  whereby,  after  giv- 
ing* to  his  wife  some  personal  chattels  in 
addition  to  the  dower  which  the  law  en- 
titled her  to,  and  to  his  two  sons  each 
571  *a  tract  of  land  described  by  metes 
and  bounds,  and  directing  that  all  his 
other  lands  should  be  equally  divided 
among  his  four  daughters  and  their  heirs, 
he  further  devised  and  bequeathed  as  fol- 
lows: 

'^Fifthly.  My  will  is  that  my  negroes 
be  apportioned  equally  amongst  my  six 
children,  under  the  following  regulation, 
to  say,  the  one  third  thereof  which  shall  be 
allotted  to  my  wife  as  her  dower  shall  be 
the  full  part  of  the  two  children  I  had  by 
her,  and  also  that  the  several  negroes  I 
have  from  time  to  time  furnished  any  ol 
my  children  be  their  right,  but  that  they 
shall  be  each  appraised  and  accounted  for 
in    their  part  of  the  division  of  my  slaves. 

'*  Lastly.  I  desire  that  all  the  residue  of 
my  estate  not  before  specifically  given  be 
equally  divided  amongst  my  aforesaid  six 
children." 

Four  of  the  testator's  children  were  the 
issue  of  a  former  marriage.  At  the  time 
of  making  his  will,  he  had  only  two  chil- 
dren by  his  second  wife,  namely,  James 
and  Elizabeth :  but  afterwards,  and  in  the 
lifetime  of  the  testator,  to  wit  in  November 

1793,  a  third  child,  Catharine  by  name, 
was  born. 

The  will  was  proved  and  recorded  in  Ac- 
comac county  court  on   the  28th  of  October 

1794.  The  widow  of  the  testator  died  in 
the  year  1833;  whereupon  James  Justice 
and  John  Savage  (who  had  intermarried 
with  Elizabeth  Justice)  took  possession  of 
the  whole  of  the  dower  slaves,  about  30  in 
number,  and  divided  them  between  them- 
selves, in  exclusion  of  Catharine,  who  was 
now   married  to  Thomas  Mears. 

In  February  1834,  Mears  and  wife  exhib- 
ited a  bill  in  the  circuit  superior  court  of 
Accomac  against  James  Justice  and  John 
Savage  and  wife,  setting  forth  the  will  of 
the  testator,  and  the  facts  above  stated; 
charging  that  the  defendants  had  refused  to 
allow  the  plaintiffs  any  share  of  the  dower 
slaves ;  and   praying   that  one  third  of  the 

said  slaves,  and  of  their  hires  and 
572      profits  *since  the  death  of  the  widow, 

might  be  decreed  to  the  plaintifiFs. 

The  defendants  answered,    admitting  all 


the  facts  set  forth  in  the  bill,  b«t  neverthe- 
less insisting  that  the  plaintiffs  had  no 
manner  of  interest  in  or  title  to  the  said 
slaves,  because  the  law  by  which  a  child 
under  circumstances  similar  to  those  of  the 
female  plaintiff  would  now  be  entitled  to  a 
share  of  his  or  her  father's  estate,  wais  not 
enacted  till  the  5th  of  December  1794,  some 
time;  after  the  death  of  Ralph  Justice  the 
testator,  and  had  no  application  to  cases 
existing  before  its  passage. 

The  court  directed  an  account,  shewing 
the  number,  ages,  names  and  respective 
values  of  the  dower  slaves  which  had  come 
to  the  possession  of  the  defendants,  and 
the  amount  for  which  the  said  slaves  would 
reasonably  have  hired  since  the  death  of  the 
widow.  This  account  being  taken,  the 
court  decreed  that  the  plaintiffs  recover 
against  the  defendants  76  dollars  17  cents, 
being  one  third  of  the  net  hires  for  the 
year  1834;  and  appointed  special  commis- 
sioners to  divide  the  slaves  into  three 
equal  parts,  and  to  assign  one  of  those 
parts  by  name  to  the  plaintiffs.  Such  di- 
vision and  assignment  being  accordingly 
made  and  reported  by  the  commissioners 
the  court,  on  the  9th  of  April  1835,  pro- 
nounced a  decree,  that  the  plaintiffs  hold 
the  slaves  so  assigned  them,  and  that  the 
division  made  by  the  said  commissioners 
be  forever  held  firm  and  stable  between  the 
parties. 

On  the  petition  of  the  defendants,  an  ap- 
peal was  allowed. 

Lyons  for  appellants.  The  female  plain- 
tiff had  no  right  at  all  under  the  statute  of 
December  5,  1794,  1  Old  Rev.  Code  p.  319, 
20,  ch.  170,  {  1,  for  that  statute  was  passed 
subsequent  to  the  execution  of  the  wilt  and 
to  the  death  of  the  testator.  And  the 
statute  of  December  13,  1792,  1  Old 
573  Rev.  Code  p.  160,  61,  ch.  92,  •!  3, 
providing  for  children  bom  after  the 
execution  of  a  will  made  when  the  testa- 
tor was  childless,  and  for  posthnmons  chil- 
dren, has  no  application  to  this  case.  In 
Terby  v.  Yerby,  3  Call  334,  it  was  decided 
that  prior  to  the  statute  of  1794,  even  a 
second  marriage  and  the  birth  of  children 
would  be  no  revocation  of  a  will  dispos- 
ing of  the  testator's  estate  among  the  issue 
of  his  first  marriage.  As  to  the  circum- 
stances which  amount  to  an  implied  revo- 
cation of  a  will,  see  the  case  of  Wilcox  v. 
Rootes  A  others,  1  Wash.  140,  and  1  Wil- 
liams on  Ex'ors  96. 

G.  N.  Johnson  for  appellees.  This  case 
turns  mainly  on  the  proper  conatmctioD 
of  the  will. 

A  will,  in  respect  to  the  personal  estate 
of  the  testator,  speaks  at  the  time  of  his 
death ;  and  particularly  where  the  question 
is  as  to  the  persons  who  are  to  take,  and 
those  persons  are  children.  Thas  where  a 
legacy  of  50  pounds  each  was  given  *'to  the 
children  that  Joseph  Ringrose  hath,"  aU 
the  children  living  at  the  death  of  the  tes- 
tator were  held  entitled.  Ringrose  v. 
Bramham,  2  Cox's  C.  R.  384.  And  numer- 
ous cases  are  to  be  found  deciding  that  the 
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Children  born  after  the  death  of  the  testator 
pre  to  be  excluded  under  the  terms  of  such 
p.  provision.  In  Matchwick  v.  Cock,  3 
Ves.  609,  a  case  decided  by  the  court  of 
Itingr's  bench  is  stated,  in  which  that  court 
is  said  to  have  gone  very  far  in  construing 
the  intention  of  the  testator  to  embrace 
children  born  after  the  making  of  the  will 
and  before  his  death,  even  where  the  terms 
of  the  will  would  seem  almost  necessarily 
to  exclude  them :  so  far,  that  the  vicechan- 
cellor  seems  to  have  considered  it  an  ex- 
treme case.  To  these  may  be  added  the 
case  of  Viner  v.  Francis,  2  Bro.  C.  C.  658 ; 
2  Cox's  C.  R.  190. 

Here  the  slaves  to  be  allotted  to  the  wife 
for  her  distributive  share  are  given  to  the 
two  children  the  testator  had  by  her.  If 
the  will  speaks  at  the  death  of  the 
574  *testator,  he  had  at  that  time  three 
children ;  and  there  is  obviously  no 
intention  to  disinherit  any  child  of  his  sec- 
ond wife.  Which  two  of  the  children  shall 
be  selected  as  the  legatees? 

The  main  purpose  of  the  testator  was  to 
g'ive  to  the  children  of  his  then  wife  the 
remainder  of  the  slaves  given  to  her  for 
life :  the  reference  to  them  as  his  two  chil- 
dren was  merely  used  as  an  incidental  de- 
scription of  them  as  they  existed  at  that 
time,  without  any  purpose  to  restrict  his 
bounty  to  those  two,  in  case  there  should 
afterwards  be  an  increase  of  the  number. 
He  was  evidently  making  provision  for  his 
children  in  classes ;  for  those  of  the  first 
marriage  in  one  class,  and  for  those  of  the 
second  in  another.  If  the  use  of  the  word 
two  be  held  an  inaccuracy  merely, — a  mis- 
take of  description,  inadvertently  employed 
as  correct  at  the  time  and  embracing  then 
the  whole  class  of  beneficiaries,  without 
attention  on  the  part  of  the  testator  to  the 
circumstance  that  it  might  at  a  future  day 
be  inapplicable  to  the  beneficiaries  as  a 
class,  the  court  will,  in  order  to  effectuate 
the  general  intent,  reject  that  part  of  the 
description  which  is  inaccurate,  and  thus 
correct  the  mistake.  Bradwin  v.  Harpur, 
Ambl.  374,  and  Smith  v.  Campbell,  19  Ves. 
400,  are  strong  cases  of  this  sort.  If  the 
testator,  after  the  birth  of  the  third  child, 
had  been  asked  whether  he  had  provided 
for  the  children  of  his  second  wife  by  his 
will,  there  can  be  scarcely  a  doubt  that  he 
would  have  answered  in  the  affirmative. 
[Brooke,  J.  There  can  be  little  doubt  he 
would  have  said  that  his  intention  was  to 
provide  for  them  all  by  his  will :  but  in  a 
case  before  lord  Mansfield,  cited  by  me  in 
Boisseaus  v.  Aldridges,  5  Leigh  239,  it  was 
said  of  the  testator,  quod  voluit  non  dixit ; 
and  the  question  is  whether  that  remark  is 
not  applicable  here.] 

If  the  court  should  differ  with  me  on  this 
points  I  refer  to  our  statutory  provisions 
on  the  subject,  as  shewing  the  legislative 
intent  that  no  child  of  a  decedent, 
575  *born  after  the  making  of  his  will, 
should  in  any  case  be  disinherited,  if 
merely  pretermitted  and  unnoticed  by  the 
will.  Judging  of  the  legislative  intent  by 
the  reason  and  spirit  of  the    enactment  in 


the  3d  section  of  the  act  of  1785,  (1  R.  C. 
of  1819,  p.  376,  ch.  104,  {  3,)  and  by  the 
construction  of  that  intent  given  in  the 
subsequent  act  of  1794,  and  not  merely 
by  the  precise  scope  of  the  words  employed, 
the  case  of  an  afterborn  child,  situated  like 
the  female  plaintiff  here,  was  fairly  and 
properly  embraced.  In  Yerby  v.  Ycrby, 
the  will  had  given  the  whole  property  to 
the  children  of  the  first  marriage,  without 
any  reference  at  all  to  a  second  marriage, 
the  testator  being  married  to  his  second 
wife  after  the  execution  of  the  will.  Here 
there  is  a  provision  for  children  of  the  sec- 
ond marriage. 

C.  Johnson  on  the  same  side.  Our  stat- 
utes have  proceeded  step  by  step  in  making 
provision  for  children  pretermitted  by  the 
wilt  of  the  father.  These  successive  amend- 
ments shew  the  spirit  by  which  the  legis- 
lature was  actuated  in  relation  to  this  sub- 
ject. And  we  invoke  tbat  spirit  as  the 
appropriate  one  in  which  to  consider  the 
main  question  in  this  case — that  of  the  con- 
struction of  the  clause  by  which  the  testator 
has  expressed  his  intentions  concerning 
the  issue  of  his  second  marriage. 

In  Sherer  v.  Bishop,  4  Bro.  C.  C.  55,  60, 
(which  will  doubtless  be  relied  upon  on  the 
other  side)  the  testator  bequeathed  legacies 
to  the  six  children  of  John  and  Mary  Sherer, 
and  it  was  held  that  an  afterborn  child  of 
those  parties  was  excluded.  There  the  tes- 
tator was  providing,  not  for  his  own  chil- 
dren, but  for  those  of  other  persons;  he 
was  fulfilling  no  natural  duty,  but  exercis- 
ing his  legal  and  natural  right  to  dispose 
at  his  own  pleasure  of  that  which  was  his ; 
and  in  doing  so,  he  selected  as  the  objects 
of  his  bounty  the  children  who  were  then 
in  existence,  and  with  whom  he  was 
576  ^already  acquainted,  not  contemplat- 
ing other  issue  of  the  same  parties, 
in  excluding  which  he  would  be  chargeable 
with  no  dereliction  of  natural  duty*  But 
where  the  provision  is  made  by  a  father  for 
his  children,  every  presumption  militates 
against  the  conclusion  that  he  designed  his 
bounty  to  be  confined  to  those  existing  at 
the  date  of  the  will,  in  exclusion  of  others 
who  might  subsequently  come  into  exist- 
ence, occupying  the  same  relation  to  him- 
self with  the  former,  and  equally  calling 
upon  his  natural  duty  to  provide  for  them. 
And  it  is  a  principle  established  by  many 
cases  in  the  english  courts,  that  the  will 
is  to  be  construed  in  every  way  it  can,  for 
the  purpose  of  embracing  the  afterborn 
children,  and  acquitting  the  testator  of  a 
violation  of  his  natural  6/atj  to  provide  for 
his  own  offspring,  each  and  all,  when  no 
reason  exists  or  can  be  imagined  for  any 
discrimination  among  them.  This  is 
strongly  shewn  in  the  cases  already  cited 
on  behalf  of  the  appellees. 

Stanard  in  reply.  The  question  mainly 
argued  on  the  other  side  is  in  substance 
this — Whether  Ralph  Justice  shall  be  per- 
mitted to  make  a  will  for  himself,  or  the 
court    will  undertake  to  make  one  for  him? 

Though  the  court  must  construe   the  will 
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according  to  the  intention  of  the  testator, 
yet  where  the  words  are  plain,  they  must 
be  taken  as  the  sole  evidence  and  explana- 
tion of  his  intention.  Now  is  there,  upon 
the  face  of  this  will,  any  ground  whatever 
to  support  the  construction  contended,  for  on 
the  other  side — namely,  that  the  testator's 
intent  was  to  provide  for  his  children  in 
classes?  The  testator's  clear  intent  was  to 
provide  for  all  his  six  children  equally,  by 
dividing  his  slaves  equally  among  them. 
[C.Johnson.  He  charged  the  whole  dower  in- 
terest of  the  wife  upon  the  third  of  the  slaves 
which  are  given  to  her  children.  He  could 
not  therefore  mean  to  place  the  six  chil- 
dren on  an   equality   in  the  division 

577  *of  the  slaves.  J     The  main  and  obvi- 
ous intent  still  was  to  make  the  shares 

equal,  merely  postponing  the  enjoyment  of 
the  shares  given  to  the  two  children  of  the 
second  marriage,  until  their  mother's  death. 
By  bringing  in  the  third  child  to  share 
with  the  two  elder,  the  effect  of  the  con- 
struction contended  for  would  be  to  increase 
the  inequality  already  created  by  the  charge 
of  the  wife's  dower  interest. 

In  Viner  v.  Francis,  2  Bro.  C.  C.  658,  2 
Cox's  C.  R.  190,  (cited  for  the  appellants) 
the  opinion  of  the  master  of  the  rolls  was, 
that  if  the  testator  had  bequeathed  to  the 
three  children  of  his  late  sister,  instead  of 
bequeathing  to  the  children  of  his  late 
sister  (as  he  actually  did)  the  death  of  one 
of  the  three  would  have  caused  a  lapse  of 
his  interest  in  the  legacy,  because  the 
children  would  in  such  case  have  been  per- 
sonae  designatae.  The  case  supposed  by  the 
judge  is  our  case ;  and  his  opinion  on  it  is 
an  authority  directly  in  our  favour.  And 
in  Match  wick  v.  Cock,  3  Ves.  609,  the  mas- 
ter of  the  rolls  expressed  the  opinion,  that 
if  the  testator  has  given  his  property  to 
the  children  then  in  existence,  forgetting 
and  omitting  those  which  might  afterwards 
come  into  being,  the  court,  however  much 
disposed  to  do  so,  cannot  supply  the  omis- 
sion. If  we  had  made  the  most  diligent 
search  for  a  judicial  opinion  expressly  in 
our  favour,  we  could  have  found  none  more 
so  than  the  opinion  in  this  case.  And  see 
1  Roper  on  Legacies  46,  where  the  prin- 
ciple on  this  subject  is  stated  in  accordance 
with  that  opinion. 

The  child  claiming  here  is  not  a  posthu- 
mous child;  if  the  testator  wished  and  in- 
tended to  provide  for  her,  it  was  completely 
in  his  power  to  do  so  by  an  alteration  of 
his  will.  Having  failed  to  do  that,  how 
can  the  court  undertake  to  say  that  he 
meant  to  provide  for  her,  or  supposed  he 
had  already  done  so ;  or  even  that  he  had 
not  good  reasons  for  omitting  all  provision 
for  her?    The  will   was   made   on  the 

578  last  day  of  1792,    and   this  *child  was 
born  in  1793.     The  testator  was  bound 

to  know  the  provisions  of  his  will,  and  it 
cannot  be  supposed  that  he  had  forgotten 
them,  when  the  execution  of  the  will  took 
place  so  recently  before. 

The  case  of  Sherer  v.  Bishop  has  been 
referred  to  by  mr.  Johnson,  and  he  admits 


that  the  only  distinction  between  that 
case  and  ours  is,  that  the  testator  there 
was  not  providing  for  his  own  children ;  if 
the  legatees  had  been  his  own  children,  it 
is  conceded  that  the  case  would  in  every 
particular  have  been  full  and  direct  au- 
thority in  our  favour.  As  to  Smith  v. 
Campbell,  19  Ves.  400,  it  appears  from  the 
abstract  of  that  case  given  by  Roper,  (1 
Roper  on  Legacies  135,)  that  sir  William 
Grant  founded  his  opinion  expressly  on 
the  ground  that  the  testator,  in  using  the 
terms  ^*my  next  of  kin  in  Ireland,"  did  not 
employ  the  last  two  words  as  descriptive 
of  the  persons  who  were  to  take,  but  merely 
as  a  reference  to  the  place  in  which  he 
supposed  his  next  of  kin  to  reside.  The 
case  is  no  example  of  rejecting  part  of  a 
description. 

It  is  contended  for  the  appellants*  on  the 
authority  of  Ringrose  v.  Bramham,  2 
Cox's  C.  R.  384,  that  the  words  '  'the  tm> 
children  I  had  by  my  present  wife"  are  to 
be  regarded  as  spoken  at  the  testator's 
death,  at  which  time  he  had  three  children, 
and  so,  unless  all  the  three  are  embraced 
by  the  bequest,  there  will  be  an  ambiguity 
as  to  which  two  of  them  are  to  take,  and 
therefore  the  provision  will  be  void  for 
uncertainty.  This  is  an  extraordinary 
proposition —that  a  will,  perfectly  unam- 
biguous at  the  time  of  its  execution,  may 
be  made  ambiguous  by  extrinsic  circum- 
stances occurring  between  that  period  and 
the  testator's  death.  The  principle  that  a 
will  is  to  be  considered  as  speaking  at  the 
death  of  the  testator  has  reference  merely 
to  the  subject, — the  property  on  which 
the  will  is  to  operate ;  and  even  in  that 
sense,  its  application  is  confined  to  after 
acquired  personalty.  The  only  mode 
579  in  which  a  will  can  be  *^inade  to 
speak  at  the  death  of  the  testator,  to 
any  other  purpose,  is  by  a  republication; 
and  this  whether  it  be  a  devise  of  land  or  a 
testament  of  chattels.  Wind  v.  Jekyl,  1 
P.  Wms.  575;  1  Lomax  on  Ex'ors  65,  and 
cases  there  cited. 

The  case  of  Ringrose  v.  Bramham,  so  far 
from  being  an  authority  to  support  the 
general  proposition  that  a  will  is  to  be 
consider^  as  speaking  at  the  testator's 
death,  distinctly  shews  that  the  master  of 
the  rolls  recognized  no  such  principle.  He 
resorted  to  construction  for  the  purpose  of 
letting  in  the  afterborn  children;  but  if 
the  will  spoke  at  the  death  of  the  testator, 
there  could  have  been  no  necessity  for 
reasoning  or  construction,  since  the  words 
used  to  designate  the  legatees,  if  regarded 
as  spoken  at  the  death  of  the  testator, 
would  necessarily  include  all  the  children 
of  J.  Ringrose  living  at  that  time.  The 
construction  employed  in  that  case,  whicb 
made  the  words  **  every  child  that  J.  Ring- 
rose  hath"  equivalent  to  ''every  child  that 
J.  Ringrose  shall  have  at  the  time  when 
the  legacies  shall  vest,"  was  not  only  far 
less  violent  than  that  which  is  contended 
for  here,  but  was  countenanced  by  the 
testator's  own  use  of  the  present  tense  in 
another   clause,  where   the  word  come  was 
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evidently  employed  and  necessarily  to  be 
construed  in  the  sense  of  shall  come. 

As  to  the  cases  in  which  a  legacy  is 
£^iven  to  a  class  of  persons,  (children,  for 
example)  the  principle  on  which  they  rest 
is  clearly  stated  in  1  Roper  on  L/egacies  p. 
48.  Those  cases  stand  upon  distinct 
£^round,  and  have  no  application  to  this. 

It  is  impossible  to  conceive  a  case  more 
exactly  falling  within  the  scope  and  terms 
of  the  act  of  1794,  than  the  case  here.  Yet 
if  the  argument  urged  on  the  other  side  as 
to  the  construction  of  the  will  be  sound, 
the  female  plaintiff  could  not  have  claimed 
under  that  statute  as  a  pretermitted  child, 
though  the  statute  had  been  enacted  be- 
fore the  death  of   her  father  and  be- 

580  fore    the      execution    *of    his     will. 
She  could  not   claim   both   under  the 

will  and  against  it,— both  as  provided 
for  by  the  will,  and  as  pretermitted.  Sup- 
pose, in  that  case,  she  had  brought  her 
suit  under  the  statute,  claiming  as  a  child 
of  this  testator  born  after  the  execution  of 
the  will,  and  pretermitted  by  it;  and  that 
her  claim  had  been  resisted  on  the  ground 
of  the  construction  here  contended  for: 
with  what  temper  would  the  court  have  lis- 
tened to  the  argument  which  is  now  urged? 
The  case  of  Yerby  v.  Yerby  is  a  full  and 
direct  answer  to  all  the  considerations 
tirged  for  regarding  this  case  as  embraced 
by  the  spirit  or  equity  of  the  statute  of 
1785. 

It  was  also  objected  for  the  appellants, 
that  the  decree  was  wrong  in  the  manner 
of  making  provision  for  the  plaintiffs. 
But  it  is  unnecessary  to  report  the  argu- 
ment on  that  point. 

ALLEN,  J.,  delivered  the  opinion  of  the 
court  as  follows: 

The  court  is  of  opinion,  that  according 
to  the  authority  of  Yerby  v.  Yerby,  3  Call 
334,  the  subsequent  birth  of  the  child  in 
this  case  was  not  a  revocation  of  the  will, 
and  as  the  will  was  published,  and  the 
testator  died,  before  the  passage  of  the  act 
of  1794  providing  for  the  case  of  preter- 
mitted children,  this  case  does  not  fall 
within  the  operation  of  that  statute.  The 
court  is  further  of  opinion,  that  upon  the 
true  construction  of  the  will  there  is  noth- 
ing from  which  an  intention  can  be  gath- 
er^ to  provide  for  the  children  in  classes. 
That  the  general  intent  of  the  testator 
was  to  give  to  each  of  his  six  children 
then  living  an  equal  proportion  of  the 
slaves,  but  that  the  time  for  enjoyment 
was  postponed,  as  to  the  two  children  by 
the  second  wife,  by  giving  them  the  third 
which  should  be  allotted  to  the  wife  as  her 
dower.     That  in  this  case  the  children 

581  in    ^existence  at  the  date  of  the  will 
precisely     answered    the    description 

given,  as  to  number  and  the  mode  in  which 
the  property  was  to  be  distributed  amongst 
them,  and  that  the  expression  of  the  will 
is  equivalent  to  a  description  of  the  six 
children  by  name.  That  if  the  testator  had 
survived   the    passage    of    the  act  of  1794, 


and  died  without  altering  his  will,  the 
pretermitted  child  would  have  had  a  clear 
right  to  call  upon  all  of  the  devisees  and 
legatees  to  contribute,  and  it  would  not 
have  been  in  the  power  of  the  four  children 
by  the  first  marriage  to  repel  such  claim, 
upon  the  ground  now  set  up,  that  the  will 
had  made  provision  for  her;  and  the  fact 
of  the  testator's  dying  before  the  said 
act  was  passed  cannot  change  the  construc- 
tion of  the  will.  The  court  is  therefore  of 
opinion  that  the  decree  is  erroneous,  and 
that  the  circuit  court,  instead  of  making 
such  decree,  ought  to  have  dismissed  the 
bill  with  costs. 

Decree  reversed  and  bill  dismissed. 


582     »Farneyhough'8  Ex'ors  v.  Dicker- 
son  &c. 

December,  1848.  Riclimond. 
(Absent  Cabkll,  P.) 

Supersedeaj— Bzecutorial  Accouot— Admission  to  Rec- 
ord.—An  executorial  account  belnsr  settled  by 
commissioners  under  an  order  of  the  court  of 
probate,  some  of  tbe  legatees  file  exceptions  to 
the  account,  and  the  court  overrules  the  same, 
orders  the  account  to  be  recorded,  and  adjudsres 
the  exceptors  to  pay  the  executor's  costs.  HsiJ>, 
this  Is  a  final  proceeding  or  order,  within  the 
meaninsr  of  the  act  in  Sess.  Acts  of  1830-81,  ch.  11, 
S  80,  p.  60:  Suppl.  to  Bev.  Ck)de  p.  145,  to  which,  on 
the  petition  of  the  exceptors,  a  supersedeas  may 
be  awarded.  Accord.  Trlplett's  ex'ors  v.  Jame- 
son, %  Munf .  842. 

Bxecntors  and  Administrators— Commlssioiis.*— As  a 
sreneral  rnle.  an  executor  is  not  entitled  to  com- 
mission on  the  amount  of  debt  due  from  him  to 
the  testator,  and  credited  to  the  estate  in  the 
executorial  account.  Accord.  Carter's  ex'ors  v. 
Cutting  and  wife,  5  Munf.  227. 

5uBe— 5«me.— The  commission  of  an  executor  should 
not  be  on  the  amount  of  his  disbursements.  He 
oufifht  generally  to  be  allowed  a  commission  on 
the  amount  of  the  credits  In  his  account,  except 
on  a  credit  for  a  debt  due  from  him  to  the  testa- 
tor. Thouffh  some  of  the  credits  are  for  bonds 
due  the  estate,  that  .were  passed  over  by  the 
executor  to  lesratees,  and  voluntarily  received  by 
the  latter,  commissions  will  nevertheless  be  al- 
lowed the  executor  on  the  amount  of  such  bonds. 

Same— Cliarges  for  Cleric's  Hire.— An  item  of  821,  paid 
by  executors  for  services  rendered  by  a  clerk, 
belnsr  allowed  by  commissioners,  the  same  was 
excepted  to  by  legatees,  upon  the  ground  that 
what  the  clerk  did  ousrht  to  have  been  done  by 
the  executors,  and  therefore  that  he  should  be 
paid  out  of  their  commissions.  The  record  con- 
tained no  evidence  on  the  subject,  except  that  the 
date  of  the  item  >vas  a  few  days  after  the  date  of 
a  larsre  credit  for  sales  at  public  auction,  which 

*Ezecators  and  Administrators— Commissions.— See 

foot-note  to  Claycomb  v.  Claycomb,  10  Oratt.  580.  The 
principal  case  is  cited  in  Buxton  v.  Shaffer,  48  W. 
Va.  296,  27  S.  E.  Rep.  820  ;  Claycomb  v.  Claycomb,  10 
Gratt  502 :  Gresrory  v.  Parker,  87  Va.  451,  12  S.  E. 
Rep.  801.  See  monographic  note  on  "Executors  and 
Administrators"  appended  to  Rosser  v.  Depriest,  5 
Gratt.  6. 
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fnmisbed  some  ffronnd  for  tbe  inference  that  tbe 
clerk  was  employed  during  tbose  sales.  Hjnj>, 
tbe  court  of  probate  did  not  err  in  overrallnff  tbe 
exception. 

On  the  application   of  Nimrod   Bran  ham 

and  Eklwaid  Fameyhough  junior,  executors 

of  Edward    Farneyhough   senior  deceased, 

the  court    of    Albemarle  county,   at 

583  August    *term    1832,  appointed   com- 
missioners to  settle  the  accounts  of 

the  said  executorship.  The  accounts  were 
accordingly  settled  from  January  1832, 
when  the  executorship  commenced,  to  July 
1832,  and  a  report  returned,  to  which  there 
were  seven  exceptions  filed  by  legatees. 

The  second  exception  was  to  an  item  of 
21  dollars  ^*paid  B.  Townley  for  services  as 
clerk. ' '  It  was  excepted  to  upon  the  ground 
that  if  the  executors  thought  proper  to  en- 
gage the  services  of  a  clerk  to  perform 
labour  which  they  should  themselves  have 
performed,  he  should  be  paid  out  of  their 
legal  commissions.  The  date  of  this  item 
was  the  31st  of  January  1832;  the  credit 
for  sales  at  public  auction  bore  date  on  the 
23d  of  that  month;  and  the  amount  of 
those  sales  was  14695  dollars  51  cents. 

The  credits  to  the  estate  being  23813 
dollars  51  cents,  and  the  disbursements 
22177  dollars  70^^  cents,  a  commission  of  5 
per  cent,  on  the  disbursements  was  al- 
lowed, amounting  to  1108  dollars  88  cents, 
and  the  said  disbursements  and  commis- 
sions being  deducted,  a  balance  was  re- 
ported in  the  executors'  hands  of  526  dollars 
92^  cents.  One  of  the  credits  was 
' 'Nimrod  Branham's  note,  1123  dollars  47 
cents."  And  the  third  exception  was 
because  the  executors  were  allowed  a  com- 
mission of  5  per  cent,  on  this  debt,  and  it 
was  deemed  illegal  and  unjust  that  an  exec- 
utor should  be  allowed  a  commission  for 
paying  his  own  debt. 

Among  the  sums  credited  as  received  by 
the  executors,  were  credits  on  account  of 
notes  assigned  to  Douglass  Dickerson  and 
Thomas  Birkhead,  two  of  the  legatees.  By 
statements  subjoined  to  the  report,  it  ap- 
peared that  the  amount  •of  notes  assigned 
to  Dickerson  was  2029  dollars  19  cents,  and 
that  the  amount  of  notes  assigned  to  Birk- 
head was  2687  dollars  34  cents.  The  fourth 
exception  was  because  the  commissioners 
allowed  the  executors  5  per  cent,  com- 

584  mission  on    the    *amount  of  notes  so 
assigned   to   the   said  Dickerson  and 

Birkhead.  The  notes,  it  was  stated  in  the 
exception,  were  in  part  in  possession  of 
the  testator  at  the  time  of  his  death,  and 
in  part  for  property  sold  by  the  executors, 
and  were  assigned,  at  the  instance  and  re- 
quest of  the  said  executors,  to  the  legatees, 
who  assumed  the  trouble,  expense  and  re- 
sponsibility of  collecting  the  same. 

The  county  court  overruled  the  exceptions 
to  the  report,  ordered  the  said  report  to  be 
recorded,  and  adjudged  the  legatees  who 
filed  the  exceptions  to  pay  the  executors 
their  costs.  On  the  petition  of  the  legatees, 
a  supersedeas  was  awarded.  The  circuit 
court  was  of  opinion  that  the  county  court 


erred  in  overruling  the  second,  third  and 
fourth  exceptions,  which  alone  were  insisted 
on ;  and  the  order  of  the  county  court  was 
therefore  reversed  with  costs,  and  the  re- 
port directed  to  be  recommitted  for  the  pur- 
pose of  being  reformed  accordingly. 

On  the  petition  of  the  executors,  a  super- 
sedeas was  awarded. 

Leigh  for  plaintiffs  in  error.  The  first 
question  is  whether,  under  the  present  cir- 
cuit court  law,  a  supersedeas  lay  to  the 
order  of  the  county  court.  Under  the  old 
circuit  court  law,  1  R.  C.  of  1819,  p.  239, 
ch.  69,  i  56,  it  was  held  in  Triplett's  ez'ors 
V.  Jameson,  2  Munf.  242,  that  an  appeal  lay 
from  such  an  order.  But  now  by  the  new 
law,  the  judgment,  proceeding  or  order  to 
which  a  supersedeas  may  go  must  be ' '  final, 
and  nowise  interlocutory."  Sess.  Acts  of 
1830-31,  p.  50,  ch.  11,  {  30;  Suppl.  to  Rev. 
Code  p.  145.  Here  the  order  settled  noth- 
ing finally, — established  no  right  to  tbe 
credits.  It  merely  had  the  effect  of  making 
the  account  prima  facie  evidence  in  case  a 
bill  to  surcharge  and  falsify  that  acconnt 
should  subsequently  be  filed  in  chancery 
by  the  legatees. 

585  *II.  There  is  no  ground  on  'which 
this  court  can  pronounce  the  allow- 
ance of  21  dollars  for  clerk  hire  unreason- 
able or  improper.  All  that  we  know  is* 
that  the  commissioners  and  the  county 
court  thought  it  reasonable,  that  in  point 
of  fact  the  charge  had  been  incurred  by 
the  executors.  It  may  have  been  expended 
in  procuring  the  services  of  a  clerk  at  the 
sale  of  the  decedent's  estate,  to  keep  the 
account  of  sales,  take  bonds  from  the  pur- 
chasers, &c. 

Ill  and  IV.  The  exceptions  to  the  com- 
missions allowed  proceed  upon  the  idea  that 
an  executor  is  only  entitled  to  a  commis- 
sion on  money  actually  collected  or  bonds 
actually  taken  by  him,  for  debts  doe  the 
testator  or  proceeds  of  sales  of  the  estate. 
Even  on  this  principle,  a  commission  onght 
to  have  been  allowed  on  such  of  the  notes 
as  were  the  proceeds  of  sales  made  by  the 
executors.  But  an  executor  is  not  to  be 
thus  restricted.  The  commission  is  not 
given  merely  on  account  of  his  personal 
trouble,  but  as  a  compensation  also  for  the 
risk   and  responsibility  which    he  incurs 

Patton  for  defendants  in  error.  The 
order  of  the  county  court  disposed  finally  of 
the  whole  case  before  that  court,  which 
then  had  neither  the  power  nor  the  mate- 
rials for  any  further  action.  And  any 
order  which  is  the  final  action  of  the  court 
in  the  cau^e  is  a  final  judgment  of  the 
court,  and  nowise  interlocutory.  What  tbe 
effect  of  that  judgment  may  be  as  evidence, 
— whether  it  is  to  conclude  the  parties  to 
the  proceeding,  or  merely  to  operate  as 
prima  facie  proof  of  the  matters  determined 
by  it,  in  any  other  and  distinct  litigation 
involving  the  same  question,  is  a  consider- 
ation which  cannot  in  any  degree  bear  upon 
the  question  whether  the  judgment  is  final 
or  not.  But  here  the  judgment  of  the 
county  court  was   pronounc^  inter  partes. 
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The  legatees  appeared  and  controverted  the 
propriety  of  allowing  the  items  in  ques- 
tion. Having  done  so,  they  could 
586  *not  be  permitted  to  file  a  bill  in 
chancery  for  the  purpose  of  surcharg- 
ing^ and  falsifying  the  account  in  respect  to 
the  same  items.  Therefore,  even  in  the 
sense  of  finality  which  is  contended  for  on 
the  other  side,  the  judgment  of  the  county 
court  was  final :  it  concluded  the  legatees 
nntii  reversed,  and  left  them  no  means  of 
continuing  or  reviving  the  controversy  ex- 
cept by  the  proceeding  which  they  have 
resorted  to. 

II.  Where  an  item  of  an  administration 
account  is  excepted  to,  the  party  relying 
on  the  account  must  prove  the  item ;  the 
burthen  of  proof  is  on  him;  and  until  that 
proof  is  adduced,  the  item  is  inadmissible. 
The  other  side  reverses  this  principle,  and 
contends  that  as  there  is  no  evidence  to 
shew  that  the  charge  for  clerk  hire  was  un- 
reasonable, this  court  cannot  say  that  it 
was  so.  The  commission  ordinarily  al- 
lowed to  the  executor  is  to  be  considered  as 
full  compensation  for  all  the  trouble  and 
expense  incurred  by  him  in  the  administra- 
tion, until  its  inadequacy  is  shewn.  In 
Hikpins  v.  Bernard  &c.,  4  Munf.  83,  it  was 
expressly  decided  that  clerk  hire  is  not  to 
be  allowed  to  an  executor  generally,  though 
it  was  allowed  in  that  case  under  special 
circumstances;  the  estate  being  large,  and 
the  administration  unusually  trouble- 
some, so  that  a  bookkeeper  was  regarded 
as  necessary. 

III.  Carter's  ex'ors  v.  Cutting  and  wife, 
5  Munf.  227,  decides  that  where  an  execu- 
tor is  indebted  to  the  estate,  no  commission 
is  to  be  allowed  for  the  collection  of  that 
debt. 

IV.  Hipkins  v.  Bernard  &c.,  2  Hen.  & 
Munf.  21,  is  relied  upon  as  sustaining  the 
fourth  exception. 

C.  Johnson  in  reply.  It  should  be  borne 
in  mind  that  the  present  statute  was  passed 
after  the  decision  in  Triplett's  ex'ors  v. 
Jameson,  in  which  the  court  of  appeals 
with  great  hesitation  came  to  the  conclu- 
sion that  the  appeal  might  be  sus- 
tained. It  is  at  least  probable,  then, 
587  *that  the  emphatic  language  in  the 
present  statute,  whereby  the  proceed- 
ing to  which  a  supersedeas  may  go  is  re- 
quired to  be  nowise  interlocutory,  was  in- 
troduced for  the  purpose  of  excluding  from 
an  appellate  court  such  cases  as  this, 
where  the  whole  litigation,  however  pro- 
tracted, could  settle  nothing  whatever. 

II.  It  is  very  probable  that  the  21  dollars 
w^as  allowed  for  the  hire  of  a  clerk  at  the 
auction  sale  made  by  the  executors.  The 
payment  was  made  within  four  or  five  days 
after  the  sale.  And  the  exception  is  not 
for  defect  of  proof  that  the  services  were 
rendered,  but  proceeds  on  the  ground  that 
the  allowance  is  wrong  in  principle, — that 
an  executor  is  not  to  be  allowed  for  clerk 
hire.  There  is  no  such  rule.  The  act  of 
assembly  provides  that  all  disbursements 
by    the  executor  shall  be  allowed,  and  that 


a  compensation  for  his  personal  trouble 
shall  also  be  allowed.  1  R.  C.  of  1819,  p. 
389,  ch.  104,  3  59;  2  Rob.  Pract.  369.  In 
Hipkins  v.  Bernard  &c.  the  charge  for 
clerk  hire  was  allowed  as  a  proper  one,  in 
addition  to  5  per  cent,  commission  on  an 
estate  of  40,000  pounds. 

III.  The  effect  of  the  credit  for  the  whole 
amount  due  on  Nimrod  Branham's  note  is 
to  make  the  executors  jointly  responsible 
for  the  amount,  and  to  treat  it  as  cash  in 
their  hands.  Moreover,  the  balance  appear- 
ing against  the  executors  upon  the  account 
is  only  500  and  some  odd  dollars ;  so  that 
at  least  600  dollars  of  Branham's  note  was 
actually  disbursed.  The  case  of  Gran- 
berry's  ex 'or  V.  Gran  berry  s,  1  Wash.  246, 
decides  that  an  executor  may  charge  him- 
self with  the  amount  of  his  debt  to  the 
estate,  and  scale  it  as  of  the  date  of  the 
charge,  besides  being  allowed  his  commis- 
sion upon  it.  In  2  Rob.  Pract.  368,  it  is 
laid  down  that  an  executor  indebted  to  the 
decedent  should  generally  be  charged  with 
the  amount  of  the  debt  due  from  him,  and 
Decker  Ac.  v.  Miller,  2  Paige  149,  is  there 
referred    to.     The  case  of  Carter's    ex'ors 

V.  Cutting  and  wife,  5  Munf.  227, 
588      *is  no  decision  of  this   court   on    the 

point  for  which  it  was  adduced; 
though  the  principle  is  laid  down  by  chan- 
cellor Taylor,  in  the  instructions  given  by 
him  to  the  commissioner  in  the  court  be- 
low. What  were  the  circumstances  under 
which  that  instruction  was  given  does  not 
appear.  They  may  have  been  such  as  to 
render  the  instruction  in  that  case  correct. 

IV.  The  legatees  were  not  bound  to  ac- 
cept the  bonds,  but  might  have  required 
the  executors  to  collect  the  money  due  upon 
them.  Having  accepted  them  as  so  much 
money,  they  cannot  object  to  the  allowance 
of  commission  on  them.  The  opinion  of  the 
chancellor  in  Hipkins  v.  Bernard  &c.,  2 
Hen.  &  Munf.  21,  was  overruled  in  toto  by 
this  court  in  4  Munf.  83.  Under  the  deci- 
sion of  this  court  in  that  case,  and  the  other 
decisions  cited  in  2  Rob.  Pract.  370,  the 
commissions  allowed  the  executors  in  this 
case  were  not  unreasonable.  It  being  ad- 
mitted that  the  executors  are  entitled  to 
commissions  upon  the  amount  of  bonds 
taken  at  their  sale  of  the  estate,  and  the 
legatees  being  in  possession  of  the  bonds 
assigned  them,  if  they  rely  upon  the  fact 
that  a  part  of  the  bonds  were  executed  to 
the  testator  before  his  death,  they  are 
bound  to  produce  the  evidence  of  that  fact ; 
the  onus  proband i  is  on  them.  The  execu- 
tors producing  the  receipt  of  the  legatees  for 
so  much  paid  them  in  bonds,  make  at  least 
a  prima  facie  case  of  title  to  commission 
on  the  whole. 

STANARD,  J.,  delivered  the  following  as 
the  opinion  of  the  court: 

The  court  is  of  opinion  that  the  circuit 
court  erred  in  sustaining  the  exceptions  to 
the  allowance  of  21  dollars  to  the  executors 
for  clerk  hire,  and  to  the  allowance  to  the 
executors  of  commission  on  the  amount  of 
bonds   due   the  estate,  which  the  executors 
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passed  over  to  the  legatees,  and  which 
were,  as  far  as  appears,  voluntarily  received 

bv  the  legatees  from  the  executors. 
589      The    court    *i8    further    of   opinion, 

that,  as  a  general  rule,  an  executor 
is  not  entitled  to  commission  on  the  amount 
of  debt  due  from  him  to  the  testator,  and 
brought  to  his  debit  in  the  executorial  ac- 
count, and  that  nothing  appears  in  this  case 
to  prevent  the  application  of  this  general 
rule  to  it;  and  that  therefore  the  county 
court  erred  in  overruling  the  exception  to 
the  allowance  of  commission  on  the  debt  of 
the  executor  Branham  to  his  testator.  The 
executors  ought  to  have  had  credit  for 
commission  on  the  amount  of  the  credits  in 
the  executorial  account,  except  the  credit 
for  the  said  debt  of  Branham ;  instead  of 
limiting  their  commission,  as  was  done  by 
the  commissioners  of  the  county  court,  to 
the  amount  of  the  disbursements.  There- 
fore it  is  considered  that  the  judgment  of 
the  said  circuit  court  be  reversed  and  an- 
nulled, and  that  the  plaintiffs  in  this  court 
recover  against  the  defendants  their  costs 
expended  in  the  prosecution  of  their  writ  of 
supersedeas  here.  And  this  court  proceed- 
ing to  render  such  judgment  as  the  said 
circuit  court  ought  to  have  given,  it  is 
further  considered  that  the  order  of  the 
county  court  admitting  the  account  of  its 
commissioners  to  record  be  reversed  and 
annulled,  and  that  the  plaintiffs  in  the  said 
circuit  court  recover  against  the  defendants 
there  the  costs  by  them  in  the  prosecution 
of  their  writ  of  supersedeas  in  that  court 
expended.  And  it  is  ordered  that  the  cause 
be  remanded  to  the  said  circuit  court,  and 
from  thence  to  the  county  court,  with  in- 
structions to  recommit  the  said  report  of 
the  commissioners,  to  be  so  reformed  as 
that,  instead  of  the  commission  thereby 
allowed  the  executors,  a  commission  be  al- 
lowed them  on  all  the  credits  to  the  estate 
except  that  for  the  debt  of  Branham  the 
executor,  and  that  the  account  so  reformed 
be  admitted  to  record  in  the  said  county 
court. 


590  *Chappell  v.  Robertson. 

December,  1848,  Ricbmond. 

(Absent  Cabell,  P.) 

Equity  Practice— Codefendants— Decree  affalnst  One 
In  Pavor  of  Another— Appellate  Practice— Parties- 
Objection— Waiver.*— A  party  having  covenanted 
to  pay  a  sum  of  money  in  tmst  for  the  benefit  of 
the  covenantee  and  his  wife  and  children,  the 
covenantee  afterwards  takes  the  oath  of  in- 
solvency, and  transfers  to  the  sheriff,  for  the 
benefit  of  the  creditor,  his  interest  under  the  cov- 
enant Upon  a  bill  by  the  creditor  a«ralnst  the 
covenantor,  the  covenantee,  and  the  wife  and 
children  of  the  latter,  (the  sheriff  not  being  made 

'Appellate  Practice— Party  Not  Interested    in  Prop- 

erty.— An  appellate  court  will  not  reverse  a  decree, 
though  erroneous,  at  the  instance  of  a  party  not 
interested  in  the  vroperty  involved  in  the  suit. 
Elcan  V.  Lancasterian  School,  2  P.  &  H.  06,  citing  the 
principal  case. 


a  party)  the  court  decrees  that  the  covenantor 
pay  to  a  trustee,  appointed  by  consent  of  the  other 
defendants  and  the  plaintiff,  the  money  secured 
by  the  covenant,  and  directs  the  tmstee  to  invest 
the  same,  and  out  of  the  interest  pay  the  plain- 
tiff the  amount  of  his  debt.  From  this  decree  the 
covenantor  alone  appeals.  Hsu>,  1.  The  objectkm 
that  the  sheriff  was  no  party  to  the  suit,  not  hav- 
ing been  taken  in  the  court  below,  cannot  be 
made  a  ground  in  the  appellate  court  for  rever»> 
ing  the  decree.  2.  The  decree  was  properly  reo- 
dered  In  favour  of  the  codefendants  of  the 
covenantor,  as  well  as  in  favour  of  the  plalntiir. 
8.  The  appellant,  being  bound  by  his  covenant  to 
pay  the  money,  has  no  Interest  in  the  Questioo 
how  it  shall  be  applied,  and  therefore  ts  not  enti- 
tled to  make  the  objection  that  the  fond  secured 
by  the  covenant  was  not  liable  to  the  creditor  of 
the  covenantee. 

On  the  21st  of  May  1831,  an  agreement 
was  entered  into  between  Daniel  Ofir^esby 
and  Richard  T.  Chappell  in  the  following 
terms : 

*'Memo.  of  an  agreement  entered  into 
this  21st  day  of  May  1831,  between  Daniel 
Oglesby  of  the  one  part,  and  Richard  T. 
Chappell  (both  of  the  county  of  Bedfocd) 
of  the  other  part,  witneaseth  that  the  said 
Daniel  Oglesby  doth  agree  to  relinquish 
and  abandon  all  claims,  actions  or  causes 
of  action,  as  well  on  account  of  seTeral 
assaults  and  batteries  committed  on  his  tiie 
said  Oglesby's  body  by  him  the  said  Chap- 
pell, as  on  all  other    accounts   whatsoever. 

He  the  said  Chappell,  in  considera- 
591      tion  *of  the  premises,   and  for  diven 

other  good  and  valuable  causes  and 
considerations,  doth  bind  himself,  his  heirs 
&c.  to  convey  in  trust  for  the  benefit  of  the 
said  Oglesby  and  family  two  thousand  dol- 
lars, three  hundred  of  which  is  to  be  paid 
on  demand,  and  the  balance  in  twelve 
months ;  the  trust  to  cease  on  the  death  of 
the  said  Oglesby,  at  which  time  one  thifd 
of  its  amount  is  to  be  paid  to  mra.  Oglesby, 
and  the  balance  to  be  equally  divided 
amongst  the  said  Oglesby's  children.  In 
testimony  whereof  the  said  Oglesby  and 
Chappell  have  hereto  set  their  hands  and 
seals  the   day  and  year  first  above  written. 

his 
Dan'l  X  Oglesby       [L.  S,] 

mark. 
RichM  T.  Chappel     [L.  S.]" 
''Teste,  N.  J.  Manson, 

Balda  M'Daniel." 

In  pursuance  of  this  agreement,  Chappell, 
on  the  6th  of  June  1831,  paid  300  dollars  to 
William  Witt  as  trustee  for  Oglesby  and  bis 
family. 

On  the  18th  of  July  1831,  Oglesby  took 
the  bath  of  an  insolvent  debtor  at  the  suit 
of  two  several  creditors,  Archibald  Robert- 
son and  Augustine  Leftwich.  In  each  case, 
the  schedule  subscribed  and  delivered  in 
by  Oglesby  contained  the  following  clause: 
''A  certain  Richard  T.  Chappell  hath  en- 
tered into  a  covenant  to  convey  in  tmst 
for  the  benefit  of  myself  and  family  the 
sum  of  2000  dollars,  under  certain  limita- 
tions in  the  covenant  set  forth.     So  far  as  I 


716 


2  ROB. 


ChAPPBI<I«  V,  ROBBRTSON. 


602,  503,  604 


am  entitled  to  any  thing  under  the  said 
covenant  applicable  to  the  payment  of  my 
debts,  the  same  is  hereby  transferred  to  the 
sheriff  of  Bedford. "  And  in  neither  sched- 
ule was  any  other  property  surrendered  or 
specified. 

In  May  1832,  Archibald  Robertson,  one  of 

the   creditors   at    whose  suit   Oglesby  had 

taken  the  oath  of  insolvency,  filed  a  bill  in 

the  circuit  superior  court  of  Bedford, 

592  *against     Oglesby,    his    wife,    their 
three   children    (all    of   whom    were 

infants),  and  Richard  T.  Chappell,  setting 
forth  the  debt  due  from  Oglesby  to  the 
plaintiff,  and  Chappell's  agreement  with 
Oglesby,  and  praying  satisfaction  of  the 
said  debt  out  of  the  fund  which  Chappell, 
by  his  said  agreement,  had  covenanted  to 
settle  upon  Oglesby  and  his  family. 

On  the  4th  of  June  1832,  Chappell,  then  a 
resident  of  Charlotte,  was  declared  a  luna- 
tic by  the  court  of  that  county,  which 
thereupon  appointed  Josiah  W.  Chappell 
committee  of  his  estate.  By  an  amended 
bill  shorty  afterwards  filed,  the  said  com- 
mittee was  made  a  defendant  in  the  cause. 

Daniel  Oglesby,  in  his  answer,  stated 
that  the  covenant  in  the  bill  mentioned 
was  entered  into  by  Chappell  as  a  com- 
pensation for  the  personal  injury  which  he 
had  recently  before  inflicted  upon  the  re- 
spondent by  a  violent  assault  and  battery 
upon  his  body ;  and  submitted  to  the  court 
whether  the  sum  secured  by  the  covenant 
was  liable  to  the  plaintiff's  demand. 

Mrs.  Oglesby  filed  a  separate  answer, 
insisting  that  the  fund  secured  by  the  cove- 
nant of  Chappell  was  not  liable  to  the 
creditors  of  her  husband.  Her  answer  con- 
cluded as  follows:  ^^If  this  respondent  be 
entitled  to  the  money,  (and  she  submits 
that  question  to  the  judgment  of  the  court) 
she  prays  the  court  to  appoint  a  suitable 
trustee,  and  to  direct  such  investment 
thereof  as  the  court  shall  think  best  for 
herself  and  children." 

The  infant  defendants,  by  a  guardian 
assigned  ad  litem,  answered,  submitting 
to   the  court  the  protection  of  their  rights. 

Josiah  W.  Chappell,  the  committee  of 
Richard  T.  Chappell,  answered,  that  if  the 
covenant  alleged  in  the  bill  was  ever  in 
point  of  fact  signed  and  sealed  by  Richard 
7.  Chappell  (of  which  he  required  full 
proof),  the  same  was  nevertheless  wholly 
null  and  void;  1st.  because  Richard  T. 
Chappell  was    insane   at  'the  time  of 

593  executing   *it;  2dly,    because   it    was 
extorted    from    him    by    duress    and 

other  improper  means;  and  3dly,  because 
it  was  unconscionable  and  without  sufficient 
consideration. 

Upon  the  questions  of  fact  put  in  issue 
by  the  answer  of  ChappelPs  committee, 
numerous  depositions  were  taken  and  filed 
on  both  sides. 

The  cause  coming  on  to  be  heard  the 
16th  of  October  1834,  the  circuit  court 
beld,  that  the  principal  sum  stipulated 
to  be  secured  by  the  covenant  of  Chappell 
was  not  a  debt  to  Daniel  Oglesby  himself, 
and   therefore   was  not  liable   to  his   cred- 


itors, but  that  he  was  entitled  to  receive  the 
interest  during  his  life,  which  consequently 
was  liable  to  them.  The  court  therefore 
proceeded  to  decree,  that  Josiah  W.  Chap- 
pell committee  of  Richard  T.  Chappell,  out 
of  the  estate  of  the  said  Richard  T.  Chap- 
pell, do  pay  unto  Balda  M*Daniel  (who,  by 
consent  of  the  plaintiff  and  of  the  de- 
fendants Daniel  Oglesby  and  wife,  was 
thereby  appointed  a  trustee  under  the  agree- 
ment aforesaid)  the  sum  of  1700  dollars 
with  interest  from  the  21st  of  May  1832  till 
paid;  that  the  said  trustee  be  authorized 
and  required  to  collect  from  William  Witt 
the  300  dollars  of  the  trust  fund  paid  to  him 
by  Richard  T.  Chappell,  and  all  interest 
due  thereon ;  that  the  whole  principal  of  the 
trust  fund,  when  collected,  be  put  at  inter- 
est by  the  said  trustee,  upon  good  security ; 
that  out  of  the  interest  accrued  and  to  ac- 
crue thereon,  the  said  trustee  pay  the 
plaintiff  his  debt,  amounting  to  445  dollars 
7  cents,  with  interest  on  278  dollars  57 
cents,  part  thereof,  from  the  3d  of  October 
1834  till  paid ;  and  that  the  said  committee 
of  Richard  T.  Chappell,  out  of  the  estate 
of  the  said  Richard  T.,  pay  the  plaintiff  his 
costs  of  suit.  And  liberty  was  reserved  to 
the  plaintiff,  and  the  defendants  Daniel 
Oglesby,  his  wife  and  children,  to  apply 
thereafter  for  any  such  further  order  and 
decree  as  they  or  any  of  them  might  be 
advised  to  ask  in  relation  to  the   said  trust 

subject. 
594         *On  the  petition  of  Chappell's  com- 
mittee, an  appeal  was  allowed. 

The  cause  was  argued  here  by  C.  and  G. 
N.  Johnson  for  the  appellant,  and  Leigh 
and  Garland  for  the  appellee. 

I.  The  question  mainly  discussed  was, 
whether  the  covenant  entered  into  by  Rich* 
ard  T.  ChappeU  was  valid  and  proper  to  be 
enforced  in  a  court  of  equity?  But  it  is 
unnecessary  to  report  this  part  of  the  argu- 
ment. 

II.  It  was  objected  for  the  appellant,  that 
if  the  plaintiff's  claim  had  any  foundation, 
the  sheriff,  in  whom  Oglesby's  estate  upon 
his  swearing  out  became  vested,  should 
have  been  a  party. 

To  this  it  was  answered,  that  all  the  par- 
ties who  had  any  real  interest  in  the  cause 
were  before  the  court.  The  sheriff  was  a 
naked  trustee,  and  if  brought  into  the  case 
at  all,  he  would  have  been  a  merely  formal 
party.  If  the  objection  was  worth  any- 
thing, it  should  ha^^e  been  taken  in  the 
court  below :  it  could  not  now  be  made  a 
ground  in  the  appellate  court  for  reversing 
the  decree.  On  this  point,  the  counsel  for 
the  appellee  cited  Buck  v.  Pennybacker*s 
ez'ors,  4  Leigh  5;  Moore's  adm*r  v* 
George's  adm'r,  10  Leigh  228;  Mayo  v. 
Murchie,  3  Munf.  397,  8,  400,  404,  409; 
Story's  Eq.  PI.  76,  197. 

III.  It  was  objected  for  the  appellant, 
that  the  court  could  not  in  this  case  make 
a  decree  against  him  in  favour  of  his  co- 
defendants.  No  issue  was  made  up  in  any 
form  between  the  appellant  and  Oglesby. 
They  were  codefendants,  both  resisting  the 
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claim  of  the  plaintifif,  but  neither  having 
any  controversy  with  the  other.  Oglesby 
did  not  aftk  the  decree  which  was  rendered 
in  his  favour:  the  appellant  did  not  ac- 
knowledge any  liability  to  Oglesby,  but 
confined  himself  to  denying  the  right  as- 
serted by  the  plaintiff.  The  consideration 
of  the  relative  rights  and  liabilities  of 
Oglesby  and  the  appellant  was  no  farther 
involved  in  the  case,  than   inasmuch 

595  *as  the  plaintiff  claimed  through 
Oglesby  his  debtor.  Under  such  cir- 
cumstances, the  court  should  have  confined 
itself  to  pronouncing  on  the  question  which 
alone  was  before  it,  namely  whether  the 
estate  of  Chappell  should  be  held  liable  to 
satisfy  the  plaintiff's  debt ;  leaving  Oglesby 
to  assert,  in  his  own  way  and  at  his  own 
time,  his  rights  against  Chappell' s  estate, 
if  any  he  had.  Those  rights  (if  any  such 
existed)  did  not  in  any  manner  grow  out  of 
the  decree  in  favour  of  the  plaintiff,  but 
were  additional  to  and  wholly  independent 
of  that  decree.  For  anything  this  court 
could  know,  Oglesby's  claim  might  have 
been  actually  released  prior  to  the  decree : 
for  he  might  release  his  own  claim,  though 
not  that  which  his  creditor  derived  through 
liim. 

The  counsel  for  the  appellee  answered, 
that  whatever  a  decree  between  codef end- 
ants  is  shewn  to  be  proper  by  the  pleadings 
and  proofs  between  the  plaintiff  and  de- 
fendants, a  court  of  equity  not  only  has 
the  right  but  is  bound  to  make  such  decree. 
Chamley  v.  Lord  Dunsany  Ac,  2  Sch.  A 
Lef .  710,  718 ;  Conry  v.  Caulfield,  2  Ball  A 
Beatt.  255;  Templeman  v.  Fauntleroy,  3 
Rand.  434;  Morris  Ac.  v.  Terrell,  2  Rand. 
6.  Here  the  pleadings  and  proofs  between 
the  plaintiff  and  defendants  shewed  the 
right  of  Oglesby  and  his  wife  and  children 
to  have  the  fund  secured  to  them  under  the 
compromise;  and  mrs.  Oglesby,  in  her 
separate  answer,  expressly  prayed  that  a 
trustee  might  be  appointed  to  receive  and 
invest  the  fund  for  the  benefit  of  herself 
and  children.  Such  a  decree  as  that  made 
by  the  court  was  more  especially  proper  in 
a  case  like  this,  where  the  defendants 
chiefly  interested  in  the  trust  fund  were  a 
married  woman  and  her  infant  children. 

IV.  It  was  objected  for  the  appellant, 
that  whether  the  agreement  entered  into  by 
Chappell  was  valid  or  not,  the  plaintiff  had 
no  right  to  satisfaction  of  his  demand 
against  Oglesby  out  of  the  fund  thereby 
stipulated  to  be  secured  for  the  benefit 

596  of  Oglesby  and  his  family.     *Roanes 
V.    Archer,    4   Leigh    550,    568;  Scott 

&c.  V.  Gibbon  &  co.,  5  Munf.  86,  90. 

The  counsel  for  the  appellee  answered, 
that  if  this  objection  were  valid  in  point  of 
law,  still  it  was  an  objection  which  could 
not  be  taken  by  this  appellant.  If  part  of 
a  fund  which  could  not  properly  be  subjected 
to  the  payment  of  Oglesby' s  debts  had 
nevertheless  been  so  applied  by  the  decree, 
those  entitled  to  the  fund,  namely,  Oglesby, 
his  wife  and  children,  were  alone  ag- 
grieved, and  they  alone  had  the  right  to 
complain.    They  had  not  appealed,  and  did 


not  complain.  Supposing  that  Chappell's 
estate  was  bound  for  the  money  which  he 
covenanted  to  pay,  it  was  obviously  im- 
material to  the  appellant  to  what  party  it 
was  paid,  or  to  what  purpose  applied. 

ALLEN,  J.,  delivered  the  following  as 
the  opinion  of  the  court : 

Without  deciding  whether  the  sum  agreed 
to  be  paid  by  Richard  T.  Chappell,  or  the 
interest  accruing  thereon  during  the  life- 
time of  Daniel  Oglesby,  was  liable  to  the 
debts  of  said  Oglesby,  (it  being  unneces- 
sary so  to  decide,  as  the  parties  who  alone 
could  litigate  that  question  have  acquiesced 
in  the  decree  appropriating  so  much  of  the 
interest  as  might  be  requisite  to  the  pay- 
ment of  the  debt  due  the  plaintiff)  the  court 
is  of  opinion  that  as  to  the  appellant  Chap> 
pell,  the  only  party  contesting  the  decree 
before  this  couit,  there  is  no  error  in  the 
said  decree,  and  that  the  same  should  be 
afBrmed. 
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SUivM — Bmandpstioii  —  Riffhta  off  Iotb* — Case  Al- 
lowed.—The  decision  In  Maria  and  others  v.  Sm> 
bauffh,  S  Rand.  288,  still  adhered  to. 

In  1792  the  will  of  William  Clarke  was 
duly  admitted  to  record,  whereby  he  devised 
and  bequeathed  as  follows: 

'^Touching  such  wordly  estate  as  it  has 
pleased  God  to  bless  me  with,  I  give  and 
devise  in  the  manner  and  form  following, 
to  wit :  Imprimis,  I  give  and  bequeath  to 
my  loving  wife  Ann  Clarke  my  land  and 
plantation  whereon  I  now  live ;  also  I  give 
to  my  said  wife,  Lucy,  Charles,  Jenny  and 
Rhoda,  together  with  all  my  stock  of  hones, 
cattle,  hogs '  and  sheep,  together  with  my 
household   and   kitchen   furniture;  all  the 

*51svet— BniwidiMitloa— Rlglits  of  Usne.— The  prin- 
cipal case  is  cited  in  Wood  v.  Humphreys,  12  Ontt. 
884,  to  the  point  that  where  a  female  slave  is  enti- 
tled to  freedom  in  future,  her  increase,  bom  while 
she  continues  In  servitude,  are  slaves. 

This  was  the  decision  in  Maria  v.  Snrbanfh.  I 
Rand.  228,  which  has  been  recognised  and  confirmed 
in  manj  subseauent  cases.  Isaac  v.  West,  6  Band. 
868:  Ersklne  v.  Henry,  9  Lelffh  188;  Crawford  t. 
Moses,  10  Leiffh  877;  Anderson  v.  Anderson.  11  Leigh 
618:  Henry  v.  Bradford.  1  Bob.  58:  ElUs  v,  Jeimr,  t 
Bob.  607:  Osborne  v.  Taylor,  18  Oratt.  117.  The  prin- 
cipal case  is  cited  for  this  proposition  in  Taylor  v. 
CuUlns.  18  Oratt.  866:  Wood  v.  Humphreys,  UQraU. 
846.    See  foot-note  to  Osborne  v.  Taylor,  18  Oratt.  117. 

Ssnie-  Same— Consent  of  Personal  ITuHiMiiiilBilHi 
Withheld— Equity  Jurisdiction.— The  principal  case  if 
cited  in  Beid  v.  Blackstone,  14  Oratt.  866,  for  the 
proposition  that  the  equity  has  Jurisdiction,  where 
a  personal  representative  improperly  withholds  hit 
assent  to  the  freedom  of  slaves  emancipated  by  will, 
or  retains  possession  of  them  longer  than  is  neces- 
sary. See  also,  Patty  v.  Oolin,  l  Hen.  A  M.  819: 
Dempsey  v.  Lawrence,  Oilm.  888 :  Dunn  v.  Amey.  1 
Leigh  466:  Panpv.  Mingo,  4  Leigh  168:  Anderson  v. 
Anderson,  11  Leigh  616;  Peter  v.  Hargrave,  5  GratL 
18:  Jincey  v.  Winfield,  9  Oratt.  7Q&  See  foi^t-maU  to 
Peter  v.  Hargrave,  6  OratL  12. 
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above  to  her  during  her  life.  I  give  to 
William  Clarke,  soa  of  my  brother  Kdward 
Clarke,  after  the  death  of  my  wife,  the 
abovementioned  plantation,  to  him  and  his 
heirs  forever.  My  desire  is  that  the  above- 
mentioned  negroes,  as  they  arrive  at  lawful 
age  (after  my  wife's  death),  shall  have 
their  freedom ;  and  if  the  said  Charles  should 
not  be  of  age  at  my  wife's  death,  my  desire 
ia  that  my  brother  Edward  Clarke  have  the 
said  Charles  until  he  arrives  to  the  age  of 
twenty-one  years;  also  my  desire  is  that  if 
the  said  Jenny  and  Rhoda  should  not  be  of 
age  at  my  wife's  death,  that  Benjamin 
Lennard  have  the  said  Jenny  and  Rhoda 
nntil  they  arrive  to  the  age  of  twenty-one 
years.  My  desire  is  that  my  negro  woman 
Rachael  be  sold  for  the  payment  of  my 
debts.  Also  my  desire  is  that  at  my  wife's 
death  all  my  estate,  except  land  and  negroes, 
be  divided  between  my  sister  Sarah  Bowry 
and  Elizabeth  I^ennard  daughter  of  Benja- 
min Lennard." 
596  *The    will   concluded   with   the  ap- 

pointment of  an  executrix  and  execu- 
tor, and  they  qualified  as  such. 

In  f^ebruary  or  March  1833,  the  widow 
died.  At  her  death  there  were  living  vari- 
ous descendants  of  Lucy,  Jenny  and  Rhoda, 
born  after  the  testator  died.  In  a  suit  in 
chancery  between  the  next  of  kin  of  the 
testator,  a  decree  was  made  upon  the  prin- 
ciple that  he  died  intestate  as  to  the  de- 
scendants so  born  between  the  time  of  his 
death  and  the  death  of  his  widow,  under 
which  decree  a  division  was  made. 

A  bill  of  injunction  was  afterwards  filed 
in  the  circuit  court  of  Charles  City,  by 
Jenny  and  other  descendants,  suing  in 
forma  pauperis  for  their  freedom,  against 
John  Ellis  and  the  other  next  of  kin,  some 
of  whom  it  was  alleged  were  about  to  re- 
move some  of  the  plaintiffs  out  of  the  com- 
monwealth. 

The  plaintiffs  contended  that  the  will  be- 
stowed on  Lucy,  Jenny   and  Rhoda  an  im- 
mediate    right     to     freedom,     though    it 
postponed  the  enjoyment  thereof  until  they  • 
shonld   respectively   attain    the  age  of  21  - 
years,  and  until  the  death  of  the  tenant  for ! 
life :  and   they    claimed   that   all    the    de- ' 
scendants   of   the   said    Lucy,    Jenny   and 
Rhoda,  bom  after  this  right  to  freedom  was 
given,  and  before  the  time  of  its  enjoyment, 
were    free   also.    The  circuit  court  was  of 
opinion  that  this  claim  was   well  founded,  ! 
and,  by  a  decree  made  the  13th  of  July  1843,  ' 
declared   the    plaintiffs    entitled    to    their 
freedom.  I 

f^rom  which  decree,  on  the  petition  of 
Kills,  an  appeal  was  allowed. 

The  cause  was  argued  by  Taylor  and 
Lieigh  for  the  appellant,  and  by  Robert  G. 
Scott  for  the  appellees.  For  the  appellant  it 
was  contended  that  this  case  was  like  that 
of  Maria  and  others  v.  Surbaugh,  2  Rand. 
228,  which  had  been  since  adhered  to  in 
Crawford  v.  Moses,  10  Leigh  277,  and 
Henry  v.  Bradford,  1  Rob.  53,  and  the 
principle  of  which  is  confirmed  by  de- 
599      cisions  in  *Tennessee,  Kentucky  and 


Maryland,  as  appears  by  M'Cutchen  and 
others  v.  Marshall  and  others,  8  Peters 
220.  For  the  appellees  it  was  insisted,  that, 
taking  the  whole  will  together,  this  case 
was  distinguishable  from  Maria  and  others 
V.  Surbaugh,  and  that  it  fell  more  properly 
within  the  principle  of  Isaac  v.  West's 
ex'or,  6  Rand.  652.  The  subsequent  cases 
of  Elder  v.  Elder's  ex'or,  4  Leigh  252, 
Krskine  v.  Henry  and  wife  and  others,  9 
Leigh  188,  and  Anderson's  ex'ors  v.  An- 
derson, 11  Leigh  616,  were  also  relied  on. 

CABELL,  P.  The  court  is  of  opinion 
that  this  case  is  not  distinguishable  from 
that  of  Maria  &  others  v.  Surbaugh.  The 
decree  is  therefore  reversed,  and  the  bill 
dismissed. 

BROOKE,  J.  I  entirely  concur  in  the 
opinion  delivered  by  the  president  for  the 
whole  court,  that  this  case  comes  within 
the  rule  which  governed  the  case  of  Maria 
&  others  v.  Surbaugh.  But  as  that  rule 
has  been  sometimes  questioned,  I  shall 
make  some  remarks  upon  it. 

The  rule  is,  that  the  issue  shall  follow 
the  condition  of  the  mother;  a  rule  taken 
from  the  civil  law,  and  adopted  by  one  of 
our  early  statutes.  The  application  of  the 
rule  in  Maria  &  others  v.  Surbaugh  was  to 
the  condition  of  the  mother  at  the  time  the 
issue  were  born,  and  not  to  her  prospective 
condition  when  she  should  arrive  at  the 
age  of  thirty-one  years,  at  which  period 
she  was  to  be  free.  At  the  birth  of  the 
issue  she  was  a  slave  to  all  intents  and 
purposes.  That  was  the  condition  the 
issue  were  to  follow.  To  have  extended  to 
the  issue  the  future  condition  of  the  mother 
would  have  been  to  place  them  in  a  condi- 
tion the  mother  might  never  attain,  as  she 
might  die  before  she  arrived  at  the  age  of 
thirty-one,    or   she   might  be  sold   for  the 

debts  of  the  testator,  and  might  never 
600      be  free.     *The  application  of  the  rule 

by  the  court  to  the  actual  condition 
of  the  mother  at  the  birth  of  the  issue 
avoided  these  contingencies,  and  was  more 
humane  as  regarded  the  issue.  There  was 
no  legal  obligation  on  the  master  to  take 
care  of  the  issue,  especially  in  cases  in 
which  the  mother  might  be  set  free  at  an 
early  age,  and  before  he  could  be  compen- 
sated by  their  labour  for  the  expense  of 
raising  them.  The  property  in  a  slave  did 
not  give  the  right  to  the  master  to  create  < 
a  new  status  of  slavery  unknown  to  the 
law.  I  differ  with  justice  Thompson  in 
what  he  says  on  this  subject  in  his  opinion 
in  the  case  of  M'Cutchen  &  others  v.  Mar- 
shall &  others,  8  Peters  220,  in  which  case 
the  rule  and  application  of  it  in  Maria  & 
others  v.  Surbaugh  was  followed.  He 
says,  that  as  a  general  proposition,  it  would 
seem  a  little  extraordinary  to  contend  that 
the  owner  of  property  is  not  at  liberty  to 
renounce  his  right  to  it,  either  absolutely 
or  in  a  modified  manner,  as  he  may  think 
proper:  that  as  between  the  owner  and  his 
slave,  it  would  require  the  most  explicit 
prohibition  by  law.  .  All  this  is  undeniable 
as  regards  his  property :  but  his  slave  would 
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still  be  a  slave,  unless  he  was  authorized 
by  law  to  manumit  him,  by  renouncing  all 
property  in  him.  I  think  it  one  of  the 
highest  acts  of  sovereignty  to  exalt  a  slave 
into  the  rank  of  a  freeman,  as  I  have  be- 
fore said  in  one  of  these  cases.  It  is  true 
that  at  an  early  period  there  was  a  law  pro- 
hibiting persons  to  emancipate  their  slaves. 
But  it  is  not  to  be  inferred  that  the  right 
existed  before.  As  soon  as  the  mischief 
was  felt,  it  was  corrected  by  law.  That 
maxim  of  the  law,  sic  utere  tuo  ut  alienum 
non  loc^as,  forbade  it,  until  afterwards  the 
legislature  pointed  out  the  mode  of  emanci- 
pation ;  which  unfortunately  has  not  been 
pursued  according  to  its  terms,  or  the  cases 
of  prospective  emancipation  would  never 
have  existed.        

601      *Matthews  &  Co.  v.  Woodson  and 

Others. 

January,  1844,  Rlcbmond. 

(Absent  Bbookk  and  Allen,  J.) 

HoslNuid    and    WNe«— Marriage    SettleaMnts-Wh«ii 
HoslNuid  Mere  Trustee  for  Wife- Case  at  Bar.— By 

deed  of  marriage  settlement,  personal  property 
of  the  wife  is  conveyed  to  the  husband  for  the 
exclusive  benefit  of  the  wife  and  her  children 
dnrinff  her  life,  and  at  her  death  for  her  issue. 
If  any  then  liylng-;  and  it  is  provided  that  in  the 
event  of  the  wife's  dytn^  without  issue,  the 
property  shall  be  distributed  in  the  same  manner 
as  if  the  deed  had  not  been  made.  Upon  the 
death  of  the  husband  without  children  (the  wife 
still  livinff),  a  creditor  of  the  husband,  at  whose 
suit  the  latter  took  the  oath  of  insolvency,  claims 
that  the  husband  has  an  interest  in  the  property, 
which  may  be  charged  in  the  event  of  the  wife's 
dyiuff  without  issue.  Hsld,  the  conveyance  to  the 
husband  was  merely  in  the  character  of  trustee, 
and  its  effect  was  to  intercept  the  marital  rights 
of  the  husband,  and  preclude  him  from  all  bene- 
ficial interest  during  the  existence  of  the  trust: 
that  the  provision  for  the  event  of  the  wife's 
dyiuff  without  issue  looked  not  to  the  state  of 
thiuiTs  existing  at  the  time  of  the  marriage,  but 
to  such  as  should  exist  at  the  death  of  the  wife; 
that  the  purpose  was  in  such  event  to  divest  the 
lesral  title  conveyed  to  the  husband  as  trustee,  and 
let  the  personal  estate  stand  upon  the  same  foot- 
ing as  any  other  personal  chattels  of  a  wife  not 
reduced  into  possession  by  the  husband  during 
the  coverture;  that  if  the  husband  had  survived 
the  wife,  he  would  have  had  a  right  to  administer 
upon  her  personal  estate,  and  hold  the  same  free 
from  distribution;  but  in  the  event  that  actually 
occurred,  of  the  survivorship  of  the  wife,  the 
husband  at  no  time  acquired  any  individual 
ownership  of  the  subject. 

By  a  deed  made  the  3l8t  of  December 
1833,  between  Judith  F.  Christian  of  the 
one  part  and  Charles  Woodson  of  the  other 
part,  it  was  recited,  that  a  marriage  was 
intended  to  be  solemnized  between  the  said 
Charles  Woodson   and  Judith  F.  Christian, 

•Hosband  and  Wife.— The  principal  case  is  cited 
and  approved  in  (3oatney  v.  Hopkins.  14  W.  Va.  S54. 
See  also,  monographic  note  on  "Husband  and  Wife" 
appended  to  Cleland  v.  Watson,  10  Qratt.  ISO.  I 


and  it  had  been  agreed  between  them  that 
the  property  of  every  description  then  owned 
by  the  said  Judith  F.  should,  previous 
602  to  '^the  said  intended  marriage,  be 
conveyed  and  settled  in  the  manner 
and  for  the  uses  and  purposes  therein  set 
forth ;  and  it  was  thereby  witnessed  that 
the  said  Judith  F.  Christian  conveyed  unto 
the  said  Charles  Woodson  all  her  property, 
consisting  of  land,  slaves  and  other  per- 
sonalty, in  trust  that  ''during  the  life  of 
the  said  Judith  F.  the  said  Charles  Wood- 
son shall  hold  the  said  property,  and  every 
part  thereof,  for  the  sole  and  separate  use 
and  benefit  of  the  said  Judith  F.  and  her 
children,  if  any  she  shall  have,  and  apply 
the  profits  thereof  to  and  for  her  sole  and 
separate  use,  and  the  use  and  benefit,  main- 
tenance and  support  of  her  children,  if  anj 
she  shall  have:  and  after  the  death  of  the 
said  Judith  F.  the  said  Charles  Woodson 
shall  hold  the  same  in  trust  for  the  use  and 
benefit  of  such  child  or  children  as  she  may 
bear,  and  may  be  living  at  the  time  of  her 
death ;  and  if  she  shall  have  children,  and 
any  one  or  more  should  die  during  her  life 
leaving  issue,  then  such  issue  shall  t>e  en- 
titled to  the  same  portion  of  the  estate  as 
the  parent  would  if  still  living;  and  after 
the  death  of  the  said  Judith,  if  she  shaU 
leave  children,  the  said  estate  shall  be  di- 
vided and  delivered  to  them  by  the  said 
trustee  as  soon  as  their  interest  may  re- 
quire it ;  and  if  the  said  Judith  F.  shall  die 
without  issue,  then  the  said  property  shall 
be  distributed  in  the  same  manner  as  if 
this  conveyance  had  never  been  made." 
The  deed  then  contained  a  clause  declaring 
that  the  property,  its  increase  and  profits 
should  be  held  by  Woodson  for  the  ptirposes 
aforesaid,  and  should  not  be  liable  for  anj 
debts  or  obligation  of  his,  either  before 
contracted  or  thereafter  to  be  contracted, 
and  that  Woodson,  notwithstanding  the  in- 
tended marriage  and  coverture  of  the  said 
Judith  F.,  should  permit  her  to  have  the 
benefit  of,  use  and  enjoy  the  said  property, 
its  increase  and  profits,  in  common  with 
her  children  if  any,  in  like  manner  as  if 
she    were   an  unmarried   woman,  and  that 

the  benefits  thereby  secured  to  her  she 
603      was  to  have  as  might  *snit  her  best, 

either  in  the  use  and  service  of  the 
said  property,  or  in  the  rents,  hires  or  other 
profits  thereof,  if  it  should  be  thoujfht  most 
advisable  to  rent  or  hire  it  out.  And  Wood- 
son covenanted  that  he  would  not  subject 
the  property,  or  its  increase  or  profits,  to 
the  payment  of  his  debts ;  that  he  would 
not  sell  the  slaves  or  land  without  her  con- 
sent, free  and  voluntary,  first  had  in  writ- 
ing ;  and  then  that  he  would  appropriate 
the  proceeds  to  her  sole  and  separate  nae, 
either  by  purchasing  other  property,  to  be 
conveyed  to  the  same  uses  before  set  forth, 
or  in  such  other  way  as  might  better  salt 
the  convenience  and  necessities  of  her  and 
her  children,  if  any  she  should  have.  The 
marriage  took  place  soon  after  the  deed  was 
made,  and  the  deed  was  immediately  proved 
and  recorded. 
Soon  afterwards,  to  wit,  on    the  2Sth  of 
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January  1834,  Woodson,  being  in  custody 
under  a  writ  of  capias  ad  respondendum 
issued  against  him  by  William  Matthews 
8l  Co.  for  a  debt  due  them,  confessed  judg- 
ment in  the  clerk's  office  of  Amherst,  and 
thereupon  took  the  oath  of  an  insolvent 
debtor  and  was  discharged. 

Woodson  had  possession  of  the  property 
specified  in  the  deed  until  his  death ;  but 
after  that  event  the  said  Judith  F.  had  the 
possession. 

In  March  1836,  a  bill  was  filed  in  the  cir- 
cuit court  of  Amherst  by  Matthews  8l  Co. 
against  the  sherifif  of  Amherst,  in  whose 
custody  Woodson  was  when  he  took  the  in- 
solvent oath,  and  against  Judith  F.  Wood- 
son and  Charles  Woodson's  administrator, 
insisting  that  when  Charles  Woodson  took 
the  insolvent  oath,  all  his  beneficial  inter- 
est in  the  property  passed  by  operation  of 
law  to  the  sheriff ;  suggesting  that  it  would 
not  be  proper  for  the  sheriff  to  sell  the  con- 
tingent interest  of  Woodson  in  the  property 
without  the  direction  of  a  court  of  equity; 
and    asking   that   the  question  of  property 

might  be  decided. 
604  *The   ground    taken   in   the  bill  is, 

that  Woodson  had  the  legal  title  to 
the  property,  which  he  held  in  trust  for  the 
separate  use  of.  the  wife  and  her  children 
(if  she  should  have  any)  during  her  life, 
and  at  her  death  to  the  use  of  the  children 
if  any,  if  not,  the  land  to  the  use  of  the 
wife's  heirs,  and  the  personal  property  to 
his  own  use,  he  being  the  person  that  would 
be  entitled  to  it  if  the  deed  had  never  been 
made. 

The  defendant  Judith  F.  Woodson  an- 
swered, that  her  object  in  making  the  con- 
veyance was  to  secure  the  property  therein 
conveyed,  and  its  profits  and  increase,  for 
her  own  exclusive  use  and  benefit,  and  that 
of  her  children  should  she  bear  any,  and  if 
not,  for  the  benefit  (at  her  death)  of  her 
next  of  kin,  to  the  entire  exclusion  of  the 
said  Charles  Woodson,  his  creditors  and 
legal  representatives,  in  any  event  and  un- 
der any  circumstances  whatsoever.  And 
she  insisted  that  such  was  the  legitimate 
construction  of  the  conveyance.  She  con- 
tended that  the  trust  confided  to  the  said 
Woodson  by  the  said  conveyance  was  a  mere 
personal  one,  coupled  with  no  interest,  and 
terminated  at  his  death ;  and  that  neither 
the  personal  representative  of  the  said 
Woodson,  his  heirs,  or  his  creditors,  had 
any  claim  to  or  interest  in  the  said  trust 
fund,  or  any  part  thereof. 

The  circuit  court,  being  of  opinion  that 
Woodson,  under  the  marriage  settlement, 
took  no  interest,  present  or  future,  vested 
or  contingent,  but  was  a  mere  trustee  with- 
out the  least  beneficial  interest,  made  a 
decree,  on  the  7th  of  September  1836,  dis- 
missing the  bill  of  the  plaintiffs,  and  ad- 
judging them  to  pay  the  defendant  Judith 
C*.  Woodson  her  costs. 

On  the  petition  of  Matthews  &.  Co.  an 
appeal  was  allowed. 

The  cause  was  argued  by  C.  Johnson  for 
the  appellants,  and  Leigh  for  the  ap- 
pellees. 


605  •BALDWIN,  J.,  delivered   the   fol- 
lowing as  the  opinion  of  the  court: 

The  court  is  of  opinion  that  the  effect,  as 
well  as  the  intent,  of  the  deed  of  marriage 
settlement  in  the  proceedings  mentioned, 
was  to  intercept  the  marital  rights  of  the 
husband  in  regard  to  the  property  thereby 
conveyed,  and  to  preclude  him  from  all  ben- 
eficial interest  in  the  subject  during  the 
existence  of  the  trusts  declared  by  the  deed. 
The  property  of  the  wife  was  conveyed  to 
the  husband  merely  in  his  character  of 
trustee,  for  the  exclusive  benefit  of  th^  wife 
and  her  children  during  her  life,  and  at  her 
death  for  her  issue,  if  any  then  living.  It 
is  true  the  deed  provides  that  in  the  event 
of  the  death  of  the  wife  without  issue,  then 
the  property  should  be  distributed  in  the 
same  manner  as  if  the  conveyance  had  never 
been  made.  But  this  provision  looked  not 
to  the  state  of  things  existing  at  the  time 
of  the  marriage,  but  to  such  as  should  exist 
at  the  death  of  the  wife.  In  the  event  of 
her  death  without  issue,  its  purpose  was  to 
divest  the  legal  title  conveyed  to  the  hus- 
band as  trustee,  and  confer  the  property 
upon  those  then  entitled  by  law  in  her 
right.  The  result  would  be  the  descent  of 
the  real  estate  to  her  heirs,  and  the  succes- 
sion to  the  personal  estate  of  those  desig- 
nated by  law :  and  the  personal  estate  would 
stand  upon  the  same  footing  as  any  other 
personal  chattels  of  a  wife  not  reduced  into 
possession  by  the  husband  during  the  cov- 
erture. If  the  husband  had  survived  the 
wife,  he  would  have  had  a  right  to  admin- 
ister upon  her  personal  estate,  and  hold  the 
same  free  from  distribution  amongst  her 
next  of  kin.  But  in  the  event  that  has 
actually  occurred,  of  the  survivorship  of 
the  wife,  the  hus|>and  at  no  time  acquired 
any  individual  ownership  of  the  subject. 
He  had  not,  and  could  not  have  during  the 
coverture,  any  possession  of  the  property 
in  his  character  of  husband ;  and  he  more- 
over never  acquired  any  beneficial  interest 
therein. 

606  *The  court  is   therefore   of  opinion 
that    the   claim    of  the  plaintiffs,  as 

creditors  of  the  husband,  to  subject  a  sup- 
posed contingent  interest  in  the  personal 
property  conveyed  by  said  deed,  is  without 
foundation ;  and  that  there  is  no  error  in  the 
decree  dismissing  their  bill. 

Decree  affirmed. 


Mason  &c.  v.  Moyers.* 

January.  1844,  Richmond. 

(Absent  Cabbll,  P.,  and  STAMABD.t  j.) 

Landlord  and  Tenant— Lense— Fixed   Period    for  Ter- 
mlnatlon— Way-Orowlnff  Crops. t— The  principle  set- 

*Por  monoffrephlc  note  on  Landlord  end  Tenant,  ace 

end  of  case. 

tHe  had  been  counsel  for  the  appellants. 

tLondlord  and  Tenant— Lease  for  Fixed  Period— Way- 
Orowlnff  Crops.— At  common  law  where  land  is  leased 
for  a  certain  number  of  years,  and  the  period  of  its 
termination  is  fixed  and  certain,  and  the  lease  is 
silent  as  to  who  is  entitled  to  the  way-ffrowlnir  crop 


V  R,  2  Rob-46 


721 


tZROB. 


Virginia  Reports,  Annotated. 


607.608 


tied  in  Harris  v.  Carson,  7  Lelirli  (JSa,  tbat  where  a 
lease  has  a  fixed  period  for  its  termination,  and 
there  is  nothing  In  it  purportinfir  to  give  to  the 
tenant  the  crops  growing  upon  the  land  at  the 
time  of  its  termination,  the  tenant  has  no  right  to 
reap  those  crops  after  his  lease  terminates,  again 

recognized. 
Same— Rent— Apportionment  In  Equity— Cue  at  Bar.— 

Pending  a  suit  In  chancery  by  creditors  for  the 
sale  of  their  debtor's  land,  the  heirs  of  the  debtor 
lease  the  land  to  a  tenant  for  8  years  from  the 
first  of  April,  unless  there  shall  in  the  mean  time 
be  a  decree  of  sale.  In  which  case  the  tenant  is 
to  give  possession  on  the  first  of  April  after  the 
decree.  A  rent  Is  reserved  of  $800,  to  be  paid  at 
the  end  of  each  year  of  the  tenancy.  And  accord- 
ing to  the  true  construction  of  the  lease,  the  ten- 
ant has  a  right  to  the  crops  growing  on  the  land 
at  the  end  of  every  year  for  which  rent  is  re- 
served. In  June  of  the  third  year,  the  land  is 
sold  under  a  decree  in  the  creditors'  suit,  and  the 
tenant  applies  to  the  purchasers  for  permission 
to  proceed  with  the  cultivation  of  the  land  :  but 
one  of  the  purchasers,  in  presence  of  the  other 
(who  had  been  one  of  the  lessors),  refuses,  de- 
claring that  if  the  tenant  sows  the  land,  he  the 
purchaser  will  reap  the  crop:  and  In  consequence 
of  this  refusal  the   tenant  proceeds  no  farther 

with  his  preparations  for  a  fall  crop,  though 
607      be  remains  In  possession  *of  the  land  the 

third  year.  A  few  days  before  the  expira- 
tion of  that  year,  the  purchasers  sue  out  an 
attachment  against  the  tenant  for  $800  rent  to 
become  due  the  first  of  April,  upon  the  levy 
whereof  the  tenant  gives  to  the  sheriff  bond  and 
security  for  the  rent.  Judgment  being  obtained 
on  this  bond,  the  same  is  injoined  as  to  8800,  upon 
the  bin  of  the  tenant  praying  an  abatement  of  the 
rent  according  to  equity.  Hsu)  by  two  Judges, 
1.  that  under  the  circumstances,  the  purchasers 
were  not  warranted  in  assuming  the  relation  of 
landlord  for  the  purpose  of  coercing  the  payment 
of  the  S800 :  8.  that  there  not  having  been  an  ac- 
tual eviction,  there  was  no  remedy  at  law,  and  it 
was  competent  for  the  tenant  to  come  into  equity 
upon  the  ground  that  he  was  entitled  to  an  abate- 
ment: and  a  the  evidence  justifying  the  allowance 
of  $800  as  a  fair  abatement,  the  Injunction  should 
be  perpetuated. 

By  articles  of  agreement  under  seal,  bear- 
in  g  date  the  2l8t  of  January  1824,  between 
James  Mason,  Joseph  Grantham  and  four 
others,  heirs  and  devisees  of  William  Rush 


on  the  land  at  the  end  of  the  term,  the  off-going 
tenant  is  not  entitled  to  the  crop;  but  where  the 
lease  recognized  the  right  to  sow  In  the  last  year  of 
the  term,  and  the  tenant  is  restricted  to  the  culti- 
vation of  certain  portions  of  the  land  and  pays  an 
equal  annual  rent  for  Its  use  he  has  a  right  to  reap 
the  way-growing  crop  where  the  lease  is  silent  as  to 
who  is  entitled  to  it  Kelley  v.  Todd,  1  W.  Va.  808, 
citing  Mason  v.  Movers^  8  Rob.  806.  See  also,  citing 
the  principal  case,  Scott  v.  Scott,  18  Gratt  170. 

Written  Contracts— Cuatom  inconslatent  with.— The 
principal  case  is  cited  in  Southwest  Va.  M.  Co.  v. 
Chase.  95  Va.  56.  87  S.  E.  Rep.  886,  to  the  point  that  a 
local  custom  or  usage  cannot  be  relied  on  where  it 
Is  inconsistent  with  the  terms  of  the  written  con- 
tract See  the  principal  case  cited  in  foot-note  to 
Delaplane  v.  Crenshaw,  15  Gratt  467. 


deceased,  of  the  one  part,  and  Jacob  Moyers 
and  Jacob  Kroh  of  the  other  part,  the  said 
heirs  and  devisees  leased  to  Moyers,  at  a 
rent  of  300  dollars  per  annum,  a  tract  of 
land  in  Berlceley  county  containing^  jo^ 
acres,  for  the  term  of  three  years  from  the 
1st  day  of  April  then  next,  ''unless  there 
should  be  a  decree  from  the  chancellor  of 
the  Winchester  district  court,  or  some  other, 
for  the  sale  of  said  land  for  the  use  and 
benefit  of  said  Rush's  creditors;  in  which 
case  the  sa<d  Moyers  is  to  give  possession 
at  the  expiration  of  each  or  any  one  year, 
after  having  a  proper  notice  of  such  de- 
cree." The  rent  was  to  be  paid  annually 
at  the  expiration  of  each  year  of  the  term. 
The  lease  contained  also,  among  other  pro- 
visions, the  following :  '  'The  said  Moyeri 
is  not  to  farm  more  than  one  half  the 
cleared  land  on  said  premises  in  a  year;  at 
any  time  he  should  give  up  said  land,  the 
one  half  is  to  be  clear  and  ready  for  tillage. 
The  said  Moyers  is  also  not  to  cut  or  de- 
stroy any  timber  on  said  land  more  than 
will  answer  for  firewood  for  one  house,  ex- 
cept it  be  for  the  purpose  of  making  rails 
to  repair  the  fences  on  said  land. 
608  The  *said  Moyers  is  also  to  give  said 
Joseph  Grantham  and  James  Mason 
the  privilege  of  the  bam  for  the  purpose  of 
getting  out  their  grain  now  sowed  on  said 
land."  Kroh  was  party  to  the  agreement 
as  the  surety  of  Moyers. 

Moyers  re':eived  possession  of  the  land 
under  the  lease,  and  held  the  same  until  the 
expiration  of  his  term. 

On  the  26th  of  June  1826,  the  land  was  sold 
under  a  decree  in  the  chancery  suit  referred 
to  in  the  lease,  and  James  Mason  (one  of 
the  lessors)  and  William  Short  became  the 
purchasers. 

On  the  21st  of  March  1827,  Mason  and 
Short  sued  out  an  attachment  ai^inst 
Moyers,  for  300  dollars  rent  to  become  due 
on  the  1st  of  April  then  next,  upon  the 
ground  that  they  had  just  cause  to  suspect 
and  verily  believed  that  Moyers  woald  re- 
move his  effects  from  the  leased  tenement 
before  the  said  rent  would  become  due.  The 
attachment  being  levied  by  the  sheriff  of 
Berlceley  on  sundry  goods  and  chattels  of 
Moyers,  a  bond  was  executed  to  the  said 
sheriff  on  the  23d  of  March  1827  by  Moyers, 
with  Simon  Kroh  and  Jacob  Kroh  as  his 
sureties,  in  the  penalty  of  650  dollars,  con- 
ditioned for  the  payment  of  300  dollars  (the 
amount  of  the  rent  claimed)  and  all  costs 
on  the  first  day  of  April  then  next.  Ob 
this  bond  an  action  was  afterwards  brought 
in  the  county  court  of  Berkeley,  in  the  name 
of  Jacob  Wever  sheriff  of  Berkeley,  (suing 
for  the  use  of  Mason  and  Short)  a^^nst 
Moyers,  Simon  Kroh  and  Jacob  Kroh  the 
obligors.  The  action  abated  as  to  Moyers 
by  the  return  of  no  inhabitant.  In  Kovem- 
ber  1827,  a  judgment  was  recovered  against 
the  defendants  Simon  Kroh  and  Jacob  Kroh 
for  the  penalty  of  the  bond,  to  be  dis- 
charged by  the  payment  of  300  dollars  with 
interest  from  the  first  of  April  1827  tiU 
paid,  and  the  costs  of  suit. 

In    May   1828,    Moyers   and    Simon   and 
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Jacob     Kroh     filed     a     bill    in    chancery, 

in     the     county    court    of    Berkeley, 
f09      *against  Mason  and  Short.     The  facts 

above  detailed  were  set  forth  in  the 
bill ;  and  it  was  further  alleged,  that  im- 
mediately after  the  sale  of  the  land  under 
the  decree,  Moyers  applied  to  Mason  and 
Short,  the  purchasers,  for  permission  to 
proceed  with  the  cultivation  of  the  farm, 
promising  that  the  rent  should  be  paid  to 
th<*in  at  the  end  of  the  year ;  that  they  both 
refused  such  permission,  and  forewarned 
him  not  to  sow  the  land,  stating  that  they 
meant  to  put  it  in  grain  themselves;  that 
Moyers  had  at  that  time  made  consider- 
able progress  in  preparing  the  land  for  the 
coining  crops,  and  had  hired  two  slaves  to 
work  upon  the  farm;  that  in  consequence 
of  being  thus  arrested  in  his  farming 
operations,  the  labour  he  had  previously 
expended  was  lost,  and  his  hirelings  re- 
mained useless  upon  his  hands ;  that  Mason 
afterwards  told  Moyers  he  might  proceed 
with  the  cultivation  of  the  land,  but  the 
seaaon  was  then  too  far  advanced  to  make 
the  necessary  preparations  to  commence 
seeding;  that  when  the  attachment  was 
sued  out  and  levied  upon  the  property  of 
Moyers,  he  remonstrated  against  the  pro- 
ceeding as  highly  iniquitous  and  unjust, 
because  whatever  rent  might  be  due  was 
already  amply  secured,  because  he  had  then 
no  intention  of  removing  from  the  state, 
and  because  he  claimed  a  considerable  re- 
daction of  the  rent  for  the  causes  above- 
mentioned;  but  understanding  that  there 
was  no  alternative  but  to  give  bond  for  the 
rent  or  submit  to  a  sale  of  his  property, 
and  being  further  advised  that  whatever 
reduction  he  claimed  was  a  matter  properly 
and  solely  cognizable  in  chancery,  he  ex- 
ecuted a  bond  with  security  as  required  by 
the  sheriff.  The  prayer  was,  that  200  dol- 
lars of  the  judgment  recovered  on  the  bond 
might  be  injoined  until  the  matter  of  the 
bill  should  be  fully  heard ;  that  the  rent 
might  be  apportioned  according  to  the  prin- 
ciples of  equity  and  good  conscience ;  and 
for  general  relief. 
The    injunction   prayed  for   by    the    bill 

was  awarded. 
610         *The  defendants   put    in    separate 

answers,  and  each  respondent  posi- 
tively denied  that  he  had  prevented  Moyers 
from  proceeding  to  cultivate  the  land  and 
make  his  crop,  or  had  forewarned  him  to 
not  do  so.  Short  farther  stated,  that  im- 
mediately after  the  sale,  he  proposed  to 
Meyers  that  he  should  go  on  with  his  corn 
crop,  haul  out  the  manure  upon  the  fields, 
and  do  the  fallowing;  that  defendants 
should  put  in  the  small  grain;  and  that 
Moyers  should  only  pay  as  rent,  in  lieu  of 
the  300  dollars,  one  third  of  the  crop  of 
com  and  oats :  to  which  proposition  Moyers 
voluntarily  agreed;  but  having  neglected 
to  comply  with  his  agreement,  so  that  the 
land  was  not  prepared  for  a  fall  crop,  this 
respondent  Informed  him  that  he  would  be 
looked  to  for  the  rent  stipulated  in  the 
lease.  Both  respondents  also  demurred  to 
the  bilk     The  ground  of  demurrer  assigned 


by  the  respondent  Mason  was,  that  the 
complainants  had  a  full  and  sufiScient  de- 
fence at  law  in  the  suit  upon  the  bond,  and 
ought  not  now  to  be  entertained  in  equity. 

The  evidence  adduced  for  the  plaintiffs 
proved,  in  substance,  the  case  made  by  the 
bill.  It  appeared,  that  on  the  day  of  the 
sale,  Moyers  applied  to  Mason  and  Short 
for  permission  to  proceed  with  the  cultiva- 
tion of  the  farm ;  that  Short,  in  the  pres- 
ence of  Mason,  refused,  declaring  that  if 
Moyers  should  sow  the  land,  he  (Short) 
would  reap  the  crop;  and  that  Moyers,  in 
consequence  of  this  refusal,  proceeded  no 
farther  with  his  preparations  for  a  fall 
crop,  though  he  remained  in  possession  of 
the  land  until  the  expiration  of  his  lease. 
There  was  evidence  also,  that  a  proposition 
such  as  that  mentioned  in  the  answer  of 
Short  was  made  by  the  defendants  to 
Moyers ;  but  there  was  no  evidence  that  he 
accepted  it.  And  two  of  ^he  witnesses  de- 
posed, that  under  the  circumstances  attend- 
ing the  occupation  of  the  land  by  Moyers 
for  the  last  year  of  his  term,  100  dollars 
would  be  a  sufiScient  rent  for  that  year. 
611  *The  county  court  of  Berkeley  over- 

ruled the  demurrers  to  the  bill,  and 
at  September  term  1833  pronounced  a  decree 
perpetuating  the  injunction  with  costs. 
Mason  and  Short  appealed  to  the  circuit 
superior  court  of  Berkeley;  which,  on  the 
6th  of  September  1834,  afiBrmed  the  decree 
with  costs. 

On  the  petition  of  Mason  and  Short,  a 
judge  of  the  court  of  appeals  allowed  them 
an  appeal  from  the  decree  of  the  circuit 
court. 

The  cause  was  argued  here  by  R.  C 
Stanard  for  the  appellants,  and  Cooke  and 
C.  Johnson  for  the  appellees.  But  it  is  un- 
necessary to  report  the  argument,  as  it  did 
not  embrace  the  point  on  which  the  deci- 
sion of  the  court  turned,  namely,  whether 
the  relation  of  landlord  and  tenant  sub- 
sisted between  the  appellants  and  Moyers. 

BALDWIN,  J.  By  the  true  construction 
of  the  lease  between  the  heirs  of  Rush  and 
the  appellee  Moyers,  the  latter  was  to  be 
entitled  to  a  waygoing  crop,  whether  the 
term  should  expire  by  efiSnx  of  time,  or  at 
the  end  of  a  previous  year,  by  reason  of 
the  event  contemplated  and  provided  for 
by  the  parties.  This  is  apparent  from  the 
stipulation,  that  Moyers  was  not  to  farm 
*'more  than  one  half  of  the  cleared  land  in 
a  year,"  and  that  *'at  any  time  he  should 
give  up  the  land,  the  one  half  was  to  be 
clear,"  (that  is,  of  a  crop)  *'and  ready  for 
tillage."  This  stipulation  could  only  have 
been  founded  upon  the  understanding  that 
the  tenant  was  to  have  the  privilege  of 
sowing  a  fall  crop  in  one  half  of  the  cleared 
land,  the  last  year  of  his  term ;  for,  as  the 
term  was  not  to  expire,  in  any  event,  until 
the  first  of  April,  and  the  tenant  was  in- 
hibited from  cultivating  more  than  one  h;«]f 
of  the  cleared  land  at  all  in  any  one  year, 
it  follows  that  without  such  privilege  the 
tenant  would  have  had  no  benefit  from 
612      the  lease;  ^inasmuch   as   the   inhibi- 
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tion  would  have  prevented  him  from 
cultivating  one  half  the  cleared  land,  and 
the  danger  of  not  reaping  what  he  might 
sow  the  other  also :  unless  we  suppose  that 
the  parties  fell  into  the  absurdity  of  pro- 
viding that  there  should  be  no  fall  crop  in 
the  moiety  which  the  tenant  was  not  to 
cultivate  at  all.  This  construction  of  the 
lease  is  fortified  by  the  circumstance  that 
there  was  a  fall  crop  in  the  land,  belonging 
to  previous  tenants,  at  the  commencement 
of  the  term,  and  by  the  pleadings  in  the 
cause;  both  bill  and  answer  tacitly  taking 
for  granted  the  privilege  of  a  fall  crop  un- 
der the  lease,  if  the  premises  had  not  been 
sold  under  the  decree. 

By  the  sale  under  the  decree,  the  pur- 
chasers Mason  and  Short  acquired  a  title  to 
the  premises  paramount  to  that  of  the 
lessors  the  heirs  of  Rush,  and  a  right  to 
the  immediate  possession,  but  none  to  the 
rent.  The  effect  of  the  sale  would  have 
been  to  abrogate  the  lease  and  exonerate 
Moyers  the  tenant  from  the  rent  in  ques- 
tion, but  for  the  stipulation  that  the  tenant 
was  to  surrender  possession  at  the  end  of 
the  year  in  which  such  a  sale  should  be 
made ;  by  force  of  which  the  lessors  were 
bound  to  assure  to  the  tenant  the  enjoyment 
of  the  premises  for  that  year  of  the  term. 
If  Mason,  one  of  the  purchasers,  had  done 
this  for  himself  and  his  co-lessors,  the 
tenant  would  have  been  bound  to  the 
lessors  for  the  rent  of  that  year.  But  this 
he  did  not  do.  On  the  contrary,  his  copur- 
chaser  and  coappellant  Short  prohibited 
Moyers  from  putting  in  a  fall  crop,  and  by 
the  pretensions  of  both  Mason  and  Short  In 
regard  to  the  crop  of  corn  and  oats,  they 
asserted  their  right  to  the  immediate  pos- 
session of  the  premises.  That  right  they 
did  not  enforce  by  an  ouster  of  the  tenant ; 
but  their  right  to  reap  the  waygoing  crop, 
in  the  event  of  its  being  put  in  by  Moyers, 
they  could,  and,  the  evidence  justifies  the 
belief,  would   have   enforced ;  and  he  acted 

discreetly  in  declining  to  give  them 
613      an  opportunity  *of  doing  so.     Under 

these  circumstances,  they  were  not 
warranted  in  afterwards  assuming  towards 
Moyers  the  relation  of  landlord,  for  the 
purpose  of  coercing  payment  from  him  of 
the  rent  in  question.  If  he  could  have  de- 
fended the  attachment  on  the  ground  that 
they  were  not  his  landlords,  (as  to  which  I 
express  no  opinion)  and  thereby  defeated 
the  recovery  of  the  whole  year's  rent,  he 
was  not  bound  to  do  it.  It  was  competent 
for  him  to  place  his  defence  upon  the  just 
and  equitable  ground  that  he  was  entitled 
to  an  apportionment  or  abatement  of  the 
rent.  That  was  a  defence  which  he  could 
not  make  at  law,  in  any  form,  or  by  any 
mode  of  proceeding,  there  not  having  been 
an  actual  eviction ;  and  it  could  only  be 
asserted  in  a  court  of  equity.  And  the  evi- 
dence in  the  cause  is  sufficient  to  justify 
the  allowance  that  has  been  made  of  200 
dollars,  as  the  fair  and  reasonable  abate- 
ment  of  the  rent. 

I  am  therefore  of  opinion  that  there  is  no 
error  in  the  decree  of  the  circuit  superior 
court  affirming  that  of  the  county  court. 


ALLEN,    J.     It  was   held    in    Harris  v. 
Carson,  7  Leigh  632,  that   where  land  was 
leased   for  a  fixed   and  determinate  period, 
the    offgoing    tenant   was    not  entitled  in 
virtue  of  any  supposed  custom   to  the  waj- 
going  crop.     The  tenant,  in  the  case  under 
consideration,  claims  relief  in  consequence 
of    his   being   prevented  from  putting  in  a 
crop,  which  he  could  not  have   reaped  until 
after  the  determination   of  his  term.    Un- 
less such  a  right  was  secured  to  him  by  the 
contract    of   lease,    the  ground  upon  which 
his  claim  rests   ^ill  fail  him.     By  the  cos- 
tract,    he   rented   from  the  heirs  of  Rush  a 
farm  for   three  years  at  the   annnal  rent  of 
300  dollars,  the  term  to  commence   on   tbe 
1st  of  A  pril  1824.     The  lease  was  of  an  im- 
proved farm,  and  for  cultivation  ;  the  tenaot 
being  restrained  from  cutting  timber 
614      except  for  firewood  *and  repairs.    At 
the  commencement   of    his    term,  a 
portion  of  the  land  was  in  crop;  for  a  prir- 
ilege  is  reserved  to  the  previous    tenants  to 
use  the  barn  to  get  out    their   grain  ''then 
sowed  on  said  land."    The  land  is  situated 
in  a  quarter  of  the  state  where  small  gnio 
is  the  principal  crop.     And   as    it   appears 
that  the  previous  occupants   had  the  privi- 
lege  retained   to  them  to  secure  their  crop 
growing    in  the   spring  of  1824,  when  the 
term    commenced;  unless   the    tenant   was 
entitled    to    the    waygoing  crop,  he  would 
have  bound  himself  to  pay  a  money  rent  of 
300   dollars   annually   for  three  years,  and 
have  been  entitled  to  but  two  crops  of  small 
grain  from  which  to  make  it.     Such  a  con- 
tract would  have  been  unequal ;  and  though 
it  was  competent  for  the   parties   to  enter 
into  it,  the   circumstances  are  entitled  to 
some   consideration    in     ascertaining    the 
meaning  of  the  terms  actually  contained  in 
the  written  agreement.     If  the  terms  of  the 
contract  left  the  intention  of  the  parties  in 
more  doubt  than  I  think  they  do,  thoae  cir- 
cumstances   might    tend    to   shew  that  the 
parties   contracted  in  contemplation  of  the 
right   of  the   tenant  to  take  three  crops  in 
consideration  o^  the  three  years  rent.     Bat 
it  seems  to  me  the  words  of  the  agreement 
can  only  be  satisfied    by  the  recognition  of 
such  a  right.     The  lease  restricts  the  tenant 
from  cultivating  more  than  one  half  of  the 
cleared  land    in   any   one   year;  and   then 
provides  that  at  any   time   he   shonld   gire 
up    the    land,   the  one  half  was  to  be  ckir 
and  ready  for  tillage.     Though  the  writing 
speaks  of  his  giving   up   the    land    at  anj 
time,    a    previous   part  of  it  explains  this, 
and  shews  that  by  this   phrase    the  parties 
meant,    at   the  end  of  any  one  year  of  the 
term,  and  not  at  any   time    within    a  year. 
Reference  was  made  to  a  suit  then  depend- 
ing to  subject  the  land  to  sale,  which  mifrkt 
put  an  end  to   the   lease   before    the   three 
years  expired ;  and  it  was  provided   that  in 
the  event  of  a  sale,  the   lessee    was  to  give 

up    the    premises   at    the   end  of  the 
615      *year    he    should   receive  notice.    So 

that  whether  he  held  on  to  the  end  of 
the  term  or  not,  neither  party  contemplated 
a  surrender  of  the  possession  at  any  other 
time  than  the  31st  of  March.  The  phrase 
clear  and  fit  for  tillage"  can  only  refer  to 
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the  g^round  being  in  crop ;  for  the  land  was 
all  cleared.  The  agreement  to  have  one 
half  clear  and  fit  for  tillage  must  mean, 
free  from  crop ;  and  free  from  crop  on  the 
lot  of  April  of  each  year:  thereby  distinctly 
recog^nizing  the  right  to  have  the  other  half 
then  in  culture.  At  that  season  of  the  year 
and  in  that  country,  the  only  crop  which 
could  have  been  in  the  ground,  according 
to  the  ordinary  course  of  husbandry,  was 
the  crop  of  small  grain  put  in  the  preced- 
ing fall.  If  the  contract  recognized  the 
right  to  sow,  the  right  to  reap  would  fol- 
low. And  in  this  mode  the  tenant  would 
be  entitled  to  take  the  three  crops,  for 
which  be  was  to  pay'  the  three  years  rent. 
The  parties  themselves,  in  the  pleadings, 
appears  to  have  put  this  construction  on 
tile  contract;  for  the  defendants  do  not,  in 
their  answers,  deny  the  right  of  the  tenant 
to  the  waygoing  crop,  but  contend  that  they 
did  not  interfere  with  the  enjoyment  of  it. 
But  if  by  the  agreement  the  plaintiff  was 
entitled  to  the  waygoing  crop,  the  next  en- 
quiry is,  what  has  prevented  him  from 
enjoying  it?  He  remained  in  possession 
until  the  end  of  his  term.  It  was  in  his 
power  to  have  sowed,  and  it  would  have 
been  soon  enough  to  have  complained  when 
the  defendants  should  have  actually  inter- 
ferred  to  prevent  him  from  reaping.  This 
objection,  at  first  view,  seemed  to  be  con- 
clusive ;  and  I  was  inclined  to  thinlc  that 
whatever  loss  the  tenant  may  have  sus- 
tained, it  resulted  from  his  own  omission, 
and  he  was  entitled  to  no  redress.  A  more 
careful  attention  to  the  facts  in  the  record 
has  satisfied  me  that  this  impression  was 
incorrect.  If  there  had  been  no  change  in 
the  relation  which  the  parties  bore  to  each 

other,  and  the  original  lessors  or  their 
616     assignees  had  'remained  the  landlords, 

the  objection  would  have  been  deci- 
sive against  the  plaintiff.  For  though  the 
landlord,  differing  in  opinion  with  the  ten- 
ant as  to  the  correct  construction  of  the 
lease,  might  have  warned  him  not  to  sow, 
and  declared  that  if  he  did  he  should  not 
reap,  such  a  declaration,  not  accompanied 
by  any  act  disturbing  the  tenant  during  his 
term,  would  have  furnished  no  ground  of 
complaint,  much  less  a  foundation  on  which 
to  lay  a  claim  for  damages.  But  the  rela- 
tion of  landlord  and  tenant  according  to 
the  terms  of  the  original  agreement  did  not 
continue.  When  the  lease  was  made,  the 
parties  to  it  contemplated  the  probabil- 
ity of  the  term  being  terminated  be- 
fore the  three  years  expired,  and  they 
provided  for  that  event.  In  fact  it 
was  so  terminated;  the  land  was  sold 
under  a  decree,  and  the  defendants  were 
the  purchasers.  The  lease  was  made  pen- 
dente lite,  and  the  purchasers  came  in  un- 
der a  title  paramount  to  that  of  the  tenant. 
As  purchasers  they  had  a  right  to  the  im- 
mediate possession,  unless,  indeed,  the 
decree  contained  some  provision  to  protect 
the  tenant ;  and  that  does  not  appear,  nor 
is  it  pretended.  The  tenant,  as  against 
the  purchasers,  claiming  in  that  character 
and   not  as  assignees   in   fact  or  in  law  of 


the  lessors,  could  assert  no  right  under  his 
agreement  with  the  lessors.  He  became  a 
mere  occupier  of  the  premises  at  the  will  of 
the  purchasers,  liable  to  be  turned  out  at 
any  moment.  Under  these  circumstances 
he  could  not  safely  do  any  act  against  their 
cunsent.  Though  his  construction  of  the 
agreement  was  correct,  and,  so  far  as  his 
immediate  lessors  were  concerned,  he  could 
have  asserted  his  rights  against  them; 
against  the  defendants,  purchasers  of  the 
property,  it  would  have  afforded  him  no 
protection.  The  tenant,  in  this  state  of 
things,  called  on  the  defendants  imme- 
diately after  their  purchase,  to  know  what 
he  was  to  do.  Then  was  the  time,  if  the 
purchasers  intended  to  permit  him  to 
hold   according  to   the    terms    of   the 

617  *lease,  to  have  announced  their  determi- 
nation.    But  this  was  not  done.     They 

both  warned  him  not  to  sow  a  fall  crop, 
declaring  that  if  he  did  they  would  reap  it. 
One  of  the  joint  purchasers  admits  in  his 
answer  that  they  asserted  their  right  to 
possession,  and  alleges  an  agreement  with 
the  plaintiff,  that  he  was  to  go  on  with  the 
fallowing;  that  they  the  purchasers  would 
put  in  the  fall  crop;  and  that  the  plaintiff, 
instead  of  the  300  dollars  rent,  should  only 
pay  one  third  of  the  corn  and  oats.  Such 
an  agreement  is  not  proved ;  but  the  allega- 
tion in  the  answer  shews  that  they  dis- 
avowed at  that  time  the  contract  of  lease, 
and  insisted  on  their  superior  right  to  the 
possession.  The  tenant  had  made  prepara- 
tions for  putting  in  the  crop,  but  was  pre- 
vented from  doing  so  by  the  declarations  of 
the  defendants.  Under  the  circumstances 
it  was  his  duty  not  to  seed  against  their 
consent.  The  land  was  theirs,  and  they 
had  the  right  to  the  immediate  possession, 
and  to  put  in  the  fall  crop  themselves,  as 
they  asserted  their  intention  to  do.  For 
some  reason  not  appearing,  they  failed  to 
put  in  the  crop  themselves,  and  when  the 
term  had  nearly  expired,  they  assumed 
the  character  of  landlords,  and  claimed  the 
benefit  of  the  contract,  although  they  had 
repudiated  it  in  the  first  instknce,  and  so 
deprived  the  plaintiff  of  the  advantage  he 
might  have  derived  from  it. 

In  this  proceeding  their  conduct  was 
oppressive.  In  fact  they  were  not  entitled 
to  any  portion  of  the  rent  reserved  by  the 
agreement.  But  the  plaintiff  acquiesced  in 
their  claim,  either  because  he  supposed  it 
to  be  just,  or  because  he  thought  that  as 
purchasers  they  occupied  the  position  of  the 
original  lessors.  Acting  under  the  mis- 
taken impression  that  they  were  entitled  to 
a  portion  of  the  rent  reserved,  he  could  not 
have  defended  himself  on  the  trial  of  the 
attachment  as  to  the  residue,  for  it  was  not 
a  case  for  apportionment,  as  there  was  no 
eviction    from   a   part  of  the  demised 

618  premises.    *It   is   indeed   very   ques- 
tionable whether  at  law  he  could  have 

made  any  defence.  The  common  law  writ 
of  replevin,  if  it  could  have  been  main- 
tained in  such  a  case,  was  abrogated  by 
the  act  of  1823.  And  the  act  of  1819  speaks 
of  the  writ  of  replevin  only  in  cases  where 
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goods  are  distrained  for  reut.  la  Redford 
V.  Winston,  3  Rand.  148,  two  of  the  judges 
thought  that  replevin,  either  at  the  common 
law  or  under  the  statute,  did  not  lie  in  the 
case  of  an  attachment,  and  a  third  consid- 
ered the  question  as  of  little  consequence 
since  the  act  of  1823 ;  from  which  it  may  be 
inferred  that  he  did  not  suppose  it  would  lie 
under  the  statute,  as  that  act  merely  abro- 
gated the  common  law  remedy.  The  case 
of  Redford  v.  Winston  decided,  that  as  the 
law  then  stood,  the  tenant  was  precluded 
from  making  any  defence  which  might  call 
in  question  the  truth  of  the  landlord's  oath  ; 
and  one  of  the  judges  remarked,  that  for 
any  wrong  thereby  done  to  the  tenant,  he 
was  left  to  his  action  at  law,  or  bill  in 
equity  to  stay  proceedings.  The  act  of  1827 
permits  the  tenant  to  appear  and  contest 
the  landlord's  right  to  sue  out  such  attach- 
ment ;  and  provides,  that  if  it  shall  be  made 
to  appear  that  the  lessor  had  no  just  cause 
to  suspect  the  tenant  would  remove,  the 
attached  effects  shall  be  restored.  As  the 
restoration  of  the  attached  effects  in  one 
aspect  of  the  case,  and  the  order  of  sale  in 
the  other,  are  the  only  proceedings  pre- 
scribed, and  there  is  no  provision  for  ascer- 
taining the  amount  of  rent,  it  would  seem 
that  the  landlord's  grounds  of  suspicion 
that  the  tenant  will  remove  can  alone  be 
contested  under  this  act.  But  it  is  unneces- 
sary to  pursue  this  matter  farther,  or  give 
any  definite  opinion  upon  it.  In  this  case 
there  was  no  eviction  £rom  any  part  of  the 
demised  premises,  and  there  could  therefore 
be  no  apportionment  at  law.  And  if  the 
tenant  could  have  appeared  and  defeated  the 
whole  claim  by  shewing  that  the  de- 
619  fendants  were  'entitled  to  no  portion 
of  the  rent,  it  is  not  for  them  to  ob- 
ject that  he  has  failed  to  do  so,  by  acknowl- 
edging that  they  were  entitled  to  a  part  of 
the  rent,  the  effect  of  which  acknowledg- 
ment was  to  deprive  him  of  a  legal  defence 
as  to  the  residue. 

Nor  do  I  conceive  that  this  is  an  attempt 
to  recover  unliquidated  damages  in  equity. 
The  defendants,  as  purchasers,  were  not 
bound  by  the  agreement.  The  plaintiff 
could  maintain  no  action  on  it  against 
them  for  any  breach  of  the  covenants.  And 
since  they  had,  as  purchasers,  a  right  to 
immediate  possession,  he  could  not  have 
sued  them  for  the  exercise  of  it.  If,  after 
they  had  asserted  a  claim  to  the  whole  rent 
reserved  by  that  agreement,  they  might  be 
considered  as  having  recognized  the  obliga- 
tion the  agreement  imposed  upon  them,  it 
is  still  not  very  apparent  how  the  tenant 
could  have  proceeded  against  them  at  law. 
It  seems  to  me,  that  he  has  pursued  the  only 
course  which  afforded  a  certain  and  adequate 
remedy,  and  that  under  the  circumstances 
it  was  a  proper  case  for  the  jurisdiction  of 
a  court  of  equity,  to  make  a  proper  and  just 
abatement,  after  the  tenant  admitted  his 
liability  as  to  part. 

The  evidence  is  satisfactory  to  prove  that 
the  abatement  made  was  no  more  than  he 
was  justly  entitled  to. 

■  I  think,  therefore,  that  both  decrees  were 
right  and  should  be  afiSrmed. 


BROOKE,  J.  There  is  some  difficulty^ 
on  the  pleadings  in  this  case,  in  ascertain- 
ing whether  the  defendants  Mason  and 
Short  are  to  be  treated  as  purchasers  under 
the  decree  for  the  sale  of  the  land,  or  as 
landlords  according  to  the  leasie.  If  they 
are  to  be  treated  as  purchasers  under  the 
decree,  they  certainly  could  not  sue  out  the 
attachment  on  the  ground  that  the  tenant 
was  about  to  remove  his  effects  and  leave 
the  state.  If  they  are  to  be  treated  as  land- 
lords and  entitled  *o  sue  out  an  attach- 
ment,    surely     the   plaintiff     might 

620  *at  law,  on  the  return  of  the  attach- 
ment, have  proved  that  he  did  not  in- 
tend  to   remove  his  effects  and   leave  the 
state,  and  that  there  was  no  ground  for  the 
charge,  and  have  quashed  the  attachment 
But  the  main  charge  in  the  bill  is,  that  as 
tenant  he  was  prevented  from  sowing  a  fall 
crop.     If  so,  and  he  was  entitled  under  the 
lease  to  sow  the  fall  crop  to  be  reaped  the 
next  summer,  the  injury   could  only  be  re- 
dressed by  recovery  of  damages  at  law,  and 
of   consequence  he  could  not  come  into  the 
court   of   chancery.     But   was    he  entitled 
under   the   lease   to   sow   a  fall   crop  to  be 
reaped  the  next  year?    His  term  was  to  end 
the   April   following,  and  I  se*%  nothing  is 
the  lease   which   entitled  him  to  sow  a  fall 
crop  to  be  reaped  after  that  period.     Harris 
V.  Carson,  7  Leigh  632.     As  to  understand- 
ing the  lease  differently  by  inferences  from 
circumstances  not  found  in  it,    (for   exam- 
ple, the   circumstance   that  the    preceding 
tenants  were  allowed  to  sow  a  fall  crop}  I 
cannot    think  that  siich   circumstances  are 
to  be  looked  to  for  any  such  purpose.    Nor 
do    I    think    that   the   tenant's  being  only 
allowed    by  the  lease  to  cultivate  half  the 
cleared  land  gave  him  a  right  to  sow  a  fall 
crop  the  last  year  of  his  term.     If  the  lease 
permitted   him    to  sow  only   two  fall  crops 
in  the  three  years,  he  may  have  made  a  bad 
bargain,  but  I  do  not   think   I  can   make  a 
better   one   for    him   upon    inferences  not 
warranted  by   the  terms  of  the  lease.    Bnt 
how  was  he  prevented  from  sowing  the  fall 
crop  the  last  year  of  his  term?    There  is  not 
proved  any  act  of  the  defendants  to  prevent 
him.    It  is  true  there  is  some  evidence  that 
he  was  warned  by  the  defendants  not  to  sow 
a  fall  crop  which  he  would  not  be  permitted 
to   reap;  but    whether   this   warning    was 
given    in    the  character  of  landlords  or  of 
purchasers  does  not  appear. 

It  could  not  be   in  the  character  of  land- 
lords,   as,    though    one  of   the   purchasers, 
James    Mason,    was  one  of  the  lessors,  be 
was  united  in  the  lease  with  several  others, 
who    are    not    parties    in    the    case, 

621  *and   he  alone   was  not  authorized  to 
warn    the   plaintiff  off   the  land.    It 

appears  to  me,  the  tenant  might  have  had 
other  motives  for  declining  to  sow  a  fall 
crop.  He  may  have  been  advised  that  his 
lease  did  not  allow  him  to  do  so;  as  he  re- 
mained on  the  land  till  the  end  of  his  term. 
I  think  that  according  to  the  correct  con- 
struction of  the  lease,  the  tenant  was  not 
authorized  to  sow  a  fall  crop  the  last  year 
of   his  term,   though  he  was  bound  to  pay 
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the  f«nt:  bat  if  he  was  so  authorized,  he 
mi^ht  have  defeated  the  attachment  at  law 
by  shewing  that  the  defendants  were  not 
his  landlords,  and  also  have  recovered 
damages  for  the  seizure  of  his  property. 
It  iS'  said  he  only  wanted  an  apportion- 
ment of  the  rent,  and  for  this  he  must  come 
into  the  court  of  chancery.  But  his  bill  is 
only  against  the  defendants  as  purchasers, 
and  only  one  of  them  was  a  lessor.  As 
purchasers,  there  is  nothing  in  the  record 
to  entitle  them  to  the  rent  under  the  lease. 
On  that  ground  the  decree  is  wrong.  To 
apportion  the  rent,  the  court  ought  to  have 
had  before  it  all  the  lessors  of  the  plain- 
tiflF,  or  their  representatives,  in  order  to 
ascertain  what  portion  of  the  rent  was 
due. 

On  these  grounds  I  think  the  decree 
onght  to  be  reversed ;  first,  because,  if  the 
defendants  are  to  be  treated  as  purchasers, 
the  remedy  of  the  plaintiff  was  at  law  for 
the  wrongful  distress  of  his  property; 
secondly,  because,  if  they  are  to  be  treated 
as  landlords,  they  alone  were  not  entitled 
to  seize  the  property  of  the  tenant,  not 
being  entitled  to  the  lease. 

Decree  affirmed. 


LANDLORD  AND  TENANT. 

I.  Creation  of  Relation. 

II.  Kinds  of  Tenancies. 

1.  At  Will  or  by  Sufferance. 

2.  Year  to  Year. 
8.  ForUfe. 

4.  Joint  Tenancies  and  Tenancies  in  Common. 
m.  Leases. 

1.  Requisites  and  Validity. 

2.  Covenants. 

a.  To  Repair  and  Leave  in  Repair. 

b.  For  Quiet  Enjoyment. 
c  Of  Fitness  of  Premises. 

3.  Construction. 

IV.  Termination  of  Lease. 

1.  AffreemenL 

2.  Attornment. 

8.  Cancellation. 

4.  Death  of  Lessor. 
5w  Forfeiture. 

6.  New  Lease. 

7.  Notice  of  Adverse  Claim. 
&  Notice  to  Quit. 

9.  Purchase  of  Reversion, 
10.  Re-entry  and  Eviction. 
V.  Assignment  of  Lease. 

VI.  Crops  and  Improvements. 
VIL  Estoppel  of  Tenant 

1.  Generally. 

2.  To  Deny  Landlord's  Title. 

5.  Adverse  Possession  of  Tenant. 
vni.  Renewal  in  OeneraL 

IX.  Rent 
1.  In  General. 

3.  Who  Entitled  to  Rent 
8.  Who  Liable  for  Rent 

4.  Apportionment  and  Abatement 

5.  Interest 

6.  Lien. 

7.  Payment 

8.  Setoff. 

0.  Recovery. 


a.  Assumpsit 

b.  Attachment 

c.  Covenant 

d.  Debt 

e.  Distress. 

(1)  Riffht  to  Distrain. 

(2)  Property  Liable. 

(8)  Proceedings  to  Distrain. 

(a)  Constitutionality. 

(b)  Warrant  and  Affidavit 

(c)  Hearinfir  and  Determination. 

(d)  Levy. 

(e)  Sale. 

(f)  Bonds. 

(4)  Wrongful  Distress. 

X.  Actions  in  General. 

1.  Landlord  against  Tenant 

a.  To  Recover  Possession. 

b.  To  Recover  Damages. 

c.  For  Injunction. 

2.  Landlord  against  Third  Persons. 
S.  Third  Persons  agaiust  Landlord. 

4.  Tenant  against  Landlord. 

5.  Tenant  against  Third  Persons. 

XI.  Evidence. 

I.  CREATION  OP  RELATION. 

No  Particular  Words  Necessary.— No  set  form  of 
words  is  necessary  to  constitute  a  lease,  and  in 
doubtful  cases  the  nature  and  effect  of  an  instiu- 
ment  must  be  determined  in  accordance  with  the 
intention  of  the  parties,  which  may  be  collected 
from  the  whole  instrument  Upper  Appomattox 
Co.  V.  Hamilton,  88  Va.  819.  2  S.  E,  Rep.  196;  Mickie 
V.  Lawrence,  5  Rand.  671.  So  a  contract  between 
two  persons  that  one  should  have  certain  land 
and  negroes  during  the  life  of  the  other,  paying 
annually  a  certain  sum  therefor,  is  not  a  sale  but 
is  sufficient  to  constitute  a  lease.  Mickie  v. 
Lawrence,  6  Rand.  671. 

By  Payment  of  Rent.— The  relation  of  landlord 
and  teuant  may  be  proved  by  very  slight  evidence, 
and  it  has  been  held  that  the  payment  of  rent  by 
an  alleged  tenant  to  the  owner  is  sufficient  evidence 
to  establish  the  relation.  Virginia,  etc..  Co.  v.  Hoo- 
ver, 82  V  a.  449,  4  S.  E.  Rep.  689. 

Reservation  of  Part  of  Crop  Doe«  Not  Create.— A  party 
in  possession  of  land,  but  having  no  title  thereto, 
was  authorized  by  the  owner  to  rent  it  on  shares. 
This  was  not  considered  a  lease  as  the  reservation 
of  a  part  of  the  crop  was  not  incident  to  the  rever- 
sion, and  thus  gave  no  right  of  distress.  Lowe  v. 
Miller,  3  Gratt.  206,  46  Am.  Dec.  188. 

The  owner  of  land,  furnishing  another  with  nec- 
essaries for  the  support  of  his  family,  contracts 
with  him  for  the  raising  of  crops,  and  agrees  to  pay 
him  oue-half  of  the  crop  raised  for  his  services. 
It  is  agreed  that  the  owner  shall  reimburse  him- 
self out  of  the  other  share  of  the  crop  for  the  ad- 
vances made.  This  contract  does  not  make  the 
parties  landlord  and  tenant  it  Is  only  a  method  of 
paying  for  services.    Parrlsh  v.  Com.,  81  Va.  l. 

Occupancy  by  Permission  of  Owner.— It  may  be 
stated  as  a  general  rule  that  the  law  will  imply  a 
tenancy  whenever  there  is  an  ownership  of  land  on 
the  one  hand,  and  an  occupation  by  permission  on 
the  other,  for  in  all  of  such  cases  It  will  be  pre- 
sumed that  the  occupant  Intended  to  pay  for  the 
use  of  the  premises.    Hanks  v.  Price,  82  Gratt.  107. 

Mere  occupancy  of  land  does  not  necessarily  im- 
ply the  relation  of  landlord  and  tenant  yet  If  the 
occupant  acknowledge  the  title  of  the  owner,  and 
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conitnae  to  occupy  tbe  land  by  bis  leave  and  license, 
be  ceases  to  be  a  mere  trespasser,  and  bis  posses- 
sion is  tbat  of  bim  wbose  title  be  bas  acknowledged. 
He  cannot,  tberefore,  by  afterwards  acknowledff- 
ing  tbe  title  of  anotber  be  considered,  consistently 
witb  flrood  faitb  and  fair  dealing,  to  bold  under  tbe 
latter  adversely  to  tbe  former  until  after  notice  in 
some  way  to  tbe  claimant,  or  tbose  claiminir  under 
blm,  wbose  title  be  first  acknowledged.  Wilcber  v. 
Robertson,  78  Va.  602. 

Acceptance  of  Lease  by  One  In  Possession  under 
Contract  to  Purchase.— Tbe  possession  under  a  con- 
tract of  purcbase  may  be  determined  by  tbe  accept- 
ance of  a  lease,  and  tbereafter  tbe  relation  of 
landlord  and  tenant  exists  between  tbe  parties. 
Locke  V.  Frasber.  79  Va.  400. 

By  Occupancy  of  One  Joint  Lessee.— Wb ere  one  of 
six  joint  lessees  of  land  enters  upon  and  occupies 
tbe  premises  in  accordance  witb  tbe  aarreement 
made  witb  tbe  owner  and  signed  by  all,  tbe  fact 
tbat  tbe  remaining  lessees  do  not  enter  upon  tbe 
premises  does  not  prevent  tbe  occupancy  of  tbe 
one  from  beiuff  tbe  occupancy  of  all,  and  tbey  are 
all  lessees  of  tbe  landlord  regardless  of  tbeir  rela- 
tionBinter  m.  Howell  v.  Bebler.  41  W.  Va.  610,  24  S. 
E.  Rep.  646. 

II   KINDS  OP  TENANCIES. 

1.  AT  WILL  OR  BY  SUFFERANCE. 

What  Constitutes.— Wbere  a  tenant  agrees  by 
writing  under  seal  tbat  be  will  surrender  posses- 
sion wben  requested  by  purcbaser,  be  becomes  a 
mere  tenantat  wiUor  by  sufferance.  Harrison  v. 
Middleton,  11  Oratt.  587. 

Sanw— AdmUslon  In  Bill  and  Answer.— Wbere  tbe 
parties  to  a  mining  lease  agree  tbat  it  was  intended 
as  a  lease  at  will,  as  admitted  by  tbelr  bill  and  an- 
swer, tbe  lease  must  be  so  treated,  and  tbe  institu- 
lion  of  a  suit  by  tbe  lessor  determines  tbe  lease. 
Oglesby  v.  Hugbes,  06  Va.  115.  30  S.  B.  Rep.  480. 

Same— Executory  Lease.— An  executory  gas  and  oil 
lease,  wbicb  provides  for  Its  surrender  at  any  time 
without  payment  of  rent  or  fulfillment  of  any  of  lt& 
covenants  on  tbe  part  of  tbe  lessee,  creates  a  mere 
rlgbt  of  entry  at  will,  wblcb  may  be  determined  at 
any  time  by  tbe  lessor  before  it  Is  executed  by  tbe 
lessee.  Eclipse  Oil  Co.  v.  Soutb  Penn  Oil  Co..  47  W. 
Va.  84,  34  S.  E.  Rep.  023. 

Both  Parties  May  Terminate  Lease.— It  Is  well  set- 
tled tbat  a  lease,  wblcb  Is  at  tbe  will  of  one  of  tbe 
parties.  Is  equally  at  tbe  will  of  tbe  otber.  One  Is 
no  more  and  no  f  urtber  bound  tban  tbe  otber.  Tbe 
lessee  and  lessor  botb  bave  tbe  rlgbt  to  terminate 
tbe  tenancy  at  will.  Cowan  v.  Radford  Iron  Co.,  88 
Va.  547.  8  S.  E.  Rep.  120:  Eclipse  Oil  Co.  v.  Soutb  Penn 
Oil  Co..  47  W.  Va .  84.  84  S.  E.  Rep.  083. 

Possession  of  a  Mortgagor  or  Assignee.— Tbe  posses- 
sion of  a  mortgagor  or  bis  assignee  Is  not  adverse 
to  tbe  mortgagee,  and  tbey  are  tenants  at  will, 
unless  tbe  assignee  takes  a  conveyance  wltbout 
notice.  Newman  v.  Cbapman.  2  Rand.  03. 14  Am. 
Dec.  766.  See  monoffrapblc  note  on  "Mortgages" 
appended  to  Forkner  v.  Stuart,  6  Oratt.  107. 

Possession  of  Grantor  In  Trust  Deed.— Tbe  posses- 
sion of  a  grantor  in  a  deed  of  trust,  after  tbe  execu- 
tion of  tbe  deed,  is  not  adverse  to  tbe  title  of  tbe 
trustee,  but  be  bolds  as  bis  tenant  at  will  or  suffer- 
ance, and  be  can  be  ejected  wltbout  notice:  or  tbe 
truHt  subject  may  be  conveyed  to  a  purcbaser, 
wbose  tenant  at  will  or  sufferance  tbe  grantor  tben 
becomes,  by  wbom  be  may  also  be  ejected  wltbout 
notice.  Crelgb  v.  Henson,  10  Gratt  231.  See  mono- 
grapbiCAO^-tf  on  "Deeds  of  Trust." 


Right  of  Landlord  to  Peaceably  Entat^Truspnsi.— to 

a  tenancy  at  will  a  landlord  is  entitled  to  peaceably 
enter  upon  tbe  premises,  but  tbts  will  not  justify  aa 
Illegal  searcb  for  stolen  goods.  Such  acts  make 
blm  a  trespasser  ab  initio.  Fanlkner  ▼.  Alderaon. 
Ollm.  881. 
2.  YEAR  TO  YEAR. 

Holding  Over— Receipt  of  Rent— Inference.— Wliere  a 
tenant  bolds  over  after  tbe  expiration  of  bis  lease. 
and  tbe  lessor  receives  rent  accruing  sabseqnently 
to  tbe  expiration  of  tbe  term,  or  does  any  act,  from 
wbicb  it  may  be  Inferred  tbat  be  Intends  to  recog- 
nize blm  still  as  tenant,  be  becomes  thereby  a 
tenant  from  year  to  year  upon  tbe  conditions  of  the 
original  lease.  Allen  v.  BarUett,  80  W.  Va.  48: 
Emerlck  v.  Tavener,  0  Gratt.  280,  S6  Am.  Dec  817; 
Williamson  v.  Paxton.  18  Gratt  475.  Otberwise,  he 
Is  merely  a  tenant  at  sufferance,  not  entitled  tt> 
notice  to  quit.    Emerlck  v.  Tavener,  0  Gratt.  880l 

Same— Absence  of  New  Agrceiment— Pi  *  swiptlan  — 
Wbere  a  landlord  allows  a  tenant  for  a  term  d 
years  to  bold  over  after  tbe  expiration  of  bis  term, 
wltbout  any  new  airreement,  be  becomes  a  tenaat 
from  year  to  year,  and  tbe  law  presumes  the  hold- 
ing to  be  upon  the  terms  of  tbe  former  lease  so  far 
as  tbey  are  applicable  to  tbe  new  situation.  Pelrce 
V.  Grlce,  03  Va.  768,  84  S.  E.  Rep.  808;  Kin^  v.  Wilson. 
08  Va.  850, 86  S.  E.  Rep.  727;  Voss  v.  Kingr,  88  W.  Va- 
607. 18  S.  E.  Rep.  768. 

But  tbe  presumption  of  law  tbat  a  tenant  holding 
over  witb  bis  landlord's  permission  Is  a  tenant  from 
year  to  year  may  be  repelled  by  proof  that  be  hokSs 
over  In  some  otber  character,  or  for  some  other 
purpose.    Williamson  v.  Paxton,  18  Gratt.  475^ 

Same— Option  of  Landlord.— A  tenant  for  years,  who 
bolds  over  after  tbe  expiration  of  his  term,  withoat 
paying  rent  or  otherwise  acknowledging  a  contlnn- 
ance  of  the  tenancy,  becomes  either  a  trespasser  or 
a  tenant,  at  tbe  option  of  tbe  landlord.  Voss  v.  King. 
88  W.  Va.  607,  18  S.  E.  Rep.  768, 

ExtinzuMivdby  New   Contract— A   tenant   from 
year  to  year,  who  bas  been  paying   an   annoal 
ground  rent  of  six  dollars,  which  was  worth  much 
more,  and  who  bad  built  a  meat  shop  on  the  land, 
under  an  agreement   that  he    might  remove  all 
buildings  erected  by  himself,  executed  the  follow- 
ing Instrument:  "On  or  before  the  first  day  of  Jan- 
uary 1880. 1  promise  to  pay  to"  the  lessor  "the  biiib 
of  twenty-five  dollars,  for  rent  of  beef  shop  on  Main 
street  from  Jan.  1, 1888,  to  Jan.  1.  1880.    Given  under 
my  band   this  17th  day  of  May,  1888."    This  Instra- 
ment  established  such  a  new  contract  as  would 
extlnffulsb  tbe  tenancy  from  year  to  year.    Edwards 
V.  Hale,  87  W.  Va.  108,  16  S.  E.  Rep.  487. 

Sale  by  Trustee— Stipulations  as  to  Pnrdiaser's  Pss- 
sesslon— Rent— Tbe  trustee  for  a  married  woman, 
with  power  to  sell,  sells  land  by  contract  which  pro- 
vides for  tbe  payment  in  cash  of  a  certain  som,  and 
If  tbe  purcbaser  fall  by  a  certain  day  to  do  a  cer- 
tain act  tbat  be  shall  hold  tbe  land  for  a  year,  and 
tbe  cash  payment  shall  be  tbe  rent  for  that  year. 
Tbe  purcbaser  falls  to  do  tbe  act  bolds  as  tenaat 
for  tbe  year,  and  tben  holds  over.  This  does  not 
constitute  blm  a  tenant  from  year  to  year,  and  so 
entitle  blm  to  notice  to  quit :  and  neither  does  the 
payment  of  rent  for  tbe  second  year  have  that  effect 
Williamson  v.  Paxton,  18  Gratt  47& 

Stipulation  toOlve  Tenant  Preference  Bach  Year.— 
Tbe  a^rreement  for  the  renewal  of  a  lease  provides 
tbat  tbe  tenant  is  to  get  tbe  house,  at  the  price 
stated  therein,  for  one  year  after  his  present  year 
expires,  and  Is  to  bave  the  vreference  each  succeed- 
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Ing*  year  thereafter.  It  was  held  that  this  did  not 
create  a  tenancy  from  year  to  year,  so  as  to  entitle 
the  tenant  to  the  lecal  notice  to  quit  Crawford  v. 
Morris.  5  Qratt.  90. 

8.  FOR  LIFE. 

Rights— Open  Mines.— A  tenant  for  life,  unless  re- 
strained by  covenant  or  affreement,  has  a  riffht  to 
the  fall  enjoyment  and  use  of  the  land  and  all  Its 
profits  darinff  his  estate  therein,  inclndinff  mines  of 
oil  or  ffas  open  when  his  estate  beiran,  or  lawfully 
opened  and  worked  durinir  the  existence  of  such 
estate.  Koen  v.  Bartlett,  41  W.  Va.  560. 28  S.  £.  Rep. 
604.  But  he  cannot  open  new  ones.  Williamson  v. 
Jones.  48  W.  Va.  662.  27  S.  E.  Rep.  411. 

LtaMllty  to  Account —A  tenant  for  life  in  sole  pos- 
session claiminff  exclusive  ownership,  taking  petro- 
leum oil.  and  converting'  It  to  his  exclusive  use,  is 
liable  to  account  on  the  basis  of  rents  and  profits, 
not  for  annual  rental.  Williamson  v.  Jones,  43  W. 
Va.  562,  27  S.  E.  Rep.  411. 

Liable  for  Waste.— It  is  waste  in  a  tenant  for  life  to 
take  petroleum  oil  from  land,  for  which  he  is  liable 
to  the  reversioner  or  remainderman  in  fee.  Wil- 
liamson V.  Jones.  43  W.  Va.  562,  27  S.  E.  Rep.  411. 

Snme— Jurisdiction.— A  remainderman  or  rever- 
Biooer  has  jurisdiction  in  equity  affainst  a  tenant  for 
life  to  enjoin  waste,  and  to  have  compensation  for 
the  damages,  the  same  as  if  sued  at  law,  to  avoid 
multiplicity  of  suits.  Williamson  v.  Jones,  48  W. 
Va.  562,  27  S.  E.  Rep.  411. 

Same-Riffht  to  Proceed.— A  tenant  for  life,  who  by 
waste  has  severed  from  the  realty  petroleum  oil, 
which  is  a  part  of  It.  has  no  riffht  to  have  the  pro- 
ceeds invested  so  that  he  may  have  interest  therein 
durinff  the  life  estate,  but  the  proceeds  go  at  once  to 
the  owner  of  the  next  vested  estate  of  inheritance. 
Williamson  v.  Jones,  48  W.  Vx  562,27  S.  E.  Rep.  411. 

Realty  Going  to  Loss— Protection  in  Equity.— Where 
there  is  a  life  tenant,  and  timber  or  other  thinflrs 
which  is  part  of  the  realty  ffolnff  to  loss,  and  impera- 
tive need  calls  for  it,  equity  may  cause  it  to  be  cut 
or  otherwise  be  secured  for  the  remainderman  or 
reversioner,  if  it  do  no  harm  to  the  life  tenant,  or 
he  be  compensated.  Williamson  v.  Jones,  48  W.  Va. 
M2.27S.  E.  Rep.  411. 

Oil  under  Tract-Sale— Royalty.— The  petroleum  oil 
nnderlyinflT  a  tract  of  land  which  has  been  devised 
to  a  life  tenant  who  is  In  possession,  and  which  is  to 
ffo  to  certain  Infant  children  after  the  decease  of  the 
life  tenant,  may  be  sold  upon  the  petition  of  the 
ffaardian  of  the  Infants  under  provisions  of  ch.  82 
of  the  Code,  or  may  be  leased  :  and  the  life  tenant 
will  be  entitled  to  the  Interest  on  the  royalty  dur- 
incr  the  continuance  of  the  life  estate,  and  then  the 
residue  or  corpus  of  the  realty  will  be  paid  to  the 
remaindermen.  Wilson  v.  Youst,  43  W.  Va.  826,  28  S. 
£.  Rep.  781. 

4.  JOINT  TENANCIES  AND  TENANCIES  IN  COM; 
MON.— See  monofirraphlc  note  on  "Joint  Tenants  and* 
Tenants  in  Common." 

Joint  Tenancy— Additional  Lease  by  One— Presump- 
tion.—In  order  to  cure  a  defect  in  a  joint  lease, 
one  of  the  leasees  takes  an  additional  lease  In  his 
own  name.  It  will  be  presumed  that  he  Is  acting  for 
the  benefit  of  all,  and  that  the  additional  lease  Is 
merely  a  confirmation  of  the  first  lease.  Weaver  v. 
Akin.  48  W.  Va.  456.  87  S.  E.  Rep.  600. 

Same -Sane— Notice  of  Adverse  Clalni.—Where  one 
of  several  joint  leHsees  takes  an  additional  lease  In 
his  own  name  to  cure  a  defect  in  the  first  lease,  be- 
fore he  can  deprive  the  other  colessees  of  the  bene- 
fits of  the  additional  lease,  he  must  show  that  after 


they  had  notice  that  he  Intended  to  hold  adversely 
to  themt  they  delayed  for  an  unreasonable  time  in 
acceptinff  the  terms  of  the  subsequent  lease. 
Weaver  v.  Akin,  48  W.  Va.  456.  87  S.  E;  Rep.  600. 

Same— Sane— Same— Dealings  Must  Be  Pair.— If  one 
of  several  joint  owners  of  a  lease,  who  has  cured  a 
defect  in  the  lease  by  takiuff  a  subsequent  lease  in 
his  own  name,  for  eleven  months  by  his  actions 
leads  the  rest  of  the  lessees  to  believe  that  he  has 
no  Intention  of  asserting  the  second  lease  in  avoid- 
ance of  the  first,  but  during  this  time  the  property 
is  developed  in  common  and  mutually  enjoyed,  he 
cannot  suddenly  and  without  reasonable,  notice  to 
them,  claim  exclusive  ownership  under  the  second 
lease.  The  dealings  between  them  must  be  fair 
and  open,  and  free  from  all  deception.  Weaver  v. 
Akin.  48  W.  Va.  466.  87  S.  E.  Rep.  600. 

Tenancy   In   Common— Liability   for  Waste.— It  ia 

waste  in  a  tenant  In  common  to  take  petroleum  oil 

from  land,  for  which  he  is  liable  to  his  cotenants  to 

the  extent  of  their  riflrht  In  the  land.    Williamson  ▼. 

Jones.  4S  W.  Va.  668.  27  S.  E.  Rep.  411.    See  further, 

monoflrraphic  noU  on  "Joint  Tenants  and  Tenants  in 

Common.*' 

111.  LBASB3. 

1.  REQUISITES  AND  VALIDITY. 

Certainty  In  Description.— Lease  is  not  void  for 
uncertainty  in  description  which  described  the 
premises  as  a  tract  adjolninir  a  certain  farm,  and 
formerly  occupied  by  a  certain  person,  containing 
a  specified  number  of  acres.  Emerlck  t.  Tavener, 
9  Gratt  280. 

Words  of  Present  Demise— Future  Lease  Intended.— 
An  agreement  to  lease  a  house  for  a  stated  time, 
rental  and  purpose,  concludes  with  the  statement; 
"The  above  to  be  covered  by  a  regular  lease  subject 
to  approval  by  all  parties."  This  was  held  not  a 
binding  contract,  as  words  of  present  demise,  how 
ever  strong,  will  not  constitute  a  lease,  if  it  can  be 
clearly  Inferred  from  the  writing  that  the  parties 
had  in  mind  a  future  lease.  Bolsseau  v.  Fuller.  06 
Va.  45,  SO  S.  E.  Rep.  497. 

Privilege  of  Additional  Lease  on  Giving  Notice.— 
Where  a  lease  is  made  for  five  years,  with  the  privi- 
lege at  the  end  of  the  term  to  extend  the  lease  for 
an  additional  five  years  by  giving  six  months*  notice, 
this  does  not  constitute  a  present  lease  for  ten  years. 
James  v.  Klbler,  M  Va.  165,  26  S.  E.  Rep.  417. 

Joint  Lease— Separate  Tracts— Mine  on  One.— A  hus- 
band, owning  a  tract  of  land  containing  158  acres, 
and  his  wife,  owning  85H  acres,  leased  the  whole  as 
one  tract  of  187H  acres  for  oil  and  gas  purposes,  and 
the  rent  was  paid  to  both,  and  receipted  for  by  them 
jointly,  and  the  royalty  was  put  aside  to  their  joint 
credit  Although  the  well  was  bored  upon  the 
husband's  tract,  this  was  held  a  joint  lease  of  one 
tract  of  land.  Harness  v.  Eastern  Oil  Co.,  40  W.  Va. 
282.  88  S.  E.  Rep.  662. 

Right  to  Use  Wharf  a  Covenant.— In  a  lease  of  a 
lumber  yard,  and  a  wharf  extending  along  the  en- 
tire front  of  the  yard  and  building  adjoining,  which 
stipulated  that  a  third  party  should  have  control  of 
the  entire  wharf,  subject  to  the  rights  of  the  tenant . 
of  the  yard  to  use  that  part  of  the  wharf  along  the 
lumber  yard  for  his  business,  the  provision  in  the 
lease  of  the  warehouse  relative  to  the  wharf  was 
not  a  demise  of  the  wharf  but  a  covenant  Tunis  y. 
Orandy.  22  Gratt  100. 

Mining  Lease— Privilege  of  Searching,  Mining  and 
Erecting  Buildings.- Where  a  grantor  gives  to  the 
grantee  the  right  and  privilege  of  entering  upon  a 
tract  of  land  for  the  purpose  of  searching  for  min- 
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erals  and  of  mlDinff  to  sucb  an  extent  as  be  mlffht 
desire,  the  lessee  to  bave  tbe  riffbt  to  erect  and 
maintain  sufficient  buildings  and  machinery  to 
work  tbe  mines,  nsinff  tbe  necessary  timber  and 
water  for  tbis  purpose,  tbe  lessee  agrreeinff  to  pay 
$25  a  year  if  tbe  minerals  were  not  actually  mined, 
and  to  pay  ten  cents  per  ton  for  all  ores  mined  and 
shipped  durinff  tbe  time  which  tbe  mine  shall  be 
worked,  tbe  agreement  was  termed  therein  a 
"lease**  and  was  to  last  for  ninety-nine  years.  This 
was  held  to  constitute  a  lease  and  not  a  mere 
license  which  was  revocable.  Youngr  t.  Ellis,  01  Va. 
297.  21  S.  £.  Rep.  48a 

A  conveyance  of  the  riffbt  of  searcbinff  and  diff- 
ffiuff  and  workinff  for  ffold.  or  other  minerals  upon 
tbe  srantor's  land,  which  was  to  continue  as  lonff 
as  tbe  ffrantees  deemed  it  worthy  of  searching  for 
tbe  minerals,  was  held  to  constitute  an  unassifim- 
able  lease  in  Hodgson  t.  Perkins,  84  Va.  706.  6  S.  E. 
Rep.  710. 

Sane— Rlffht  of  Way  for  Profits  of  Mine.— Where  a 
land  owner  by  an  agreement  assiirns  to  another  all 
bis  riffbts  to  all  mineral  on  bis  lands  "to  farm.** 
with  tbe  provision  that  tbe  assigrnee  shall  bave 
tbe  riflrbt  of  way  over  tbe  lands  provided  be  pays 
to  tbe  land  owner  a  certain  per  cent  of  tbe  profits 
he  makes  from  miningr,  constitutes  a  mtningr  lease, 
which  is  forfeited  when  tbe  lessee  fails  to  do  tbe 
mininff  in  a  reasonable  time.  Shenandoah,  etc, 
Co.  V.  Hlse,  92  Va.  288.  28  S.  E.  Rep.  808. 

Same— Executory— Covenants  Not  Bindlngr— RIfftat  of 
Entry.— 'An  executory  oil  and  flras  lease,  which  does 
not  bind  the  lessees  to  carry  out  its  covenants,  but 
reserves  to  them  tbe  riffbt  to  defeat  the  same  at 
any  time,  and  relieve  themselves  from  the  payment 
of  any  consideration  therefor,  is  invalid  to  create 
any  estate  other  than  tbe  mere  riffbt  of  entry,  which 
is  subject  to  termination  at  tbe  will  of  either  party. 
Trees  v.  Eclipse  Oil  Co.,  47  W.  Va.  107,  84  S.  E.  Rep. 
988. 

2.  COVENANTS. —See  monographic  nots  on  "Cov- 
enants** appended  to  Todd  v.  Summers.  2  Oratt. 
107. 

a.  To  Repair  AND  LiBATB  IN  Rbpaib. 

Specified  Repairs  Enumerated— Property  Wholly  De- 
stroyed. —In  a  deed  of  lease,  immediately  after  the 
covenant  to  keep  tbe  buildings  in  repair,  and  sepa- 
rated from  it  only  by  a  semicolon,  is  tbe  provision  : 
*'Tbat  it  will  replace,  at  its  expense,  all  fflass 
broken  during'  its  tenancy  ;  that  any  damage  caused 
by  tbe  bursting  of  water  pipes,  from  failure  to 
turn  ofE  water  in  cold  weather,  will  be  repaired  at 
the  expense  of  tbe  lessee  ;  that  it  will  leave  tbe  prop- 
erty in  good  repair.'*  Tbis  provision  was  construed 
to  apply  merely  to  tbe  repairs  enumerated,  and  not 
to  a  destruction  of  tbe  property.  Richmond  Ice 
Co.  V.  Crystal  Ice  Co.,  99  Va.  289. 87  S.  E.  Rep.  851. 

Damage  by  Unavoidable  Accidents  Excepted.— A  writ- 
ten lease  of  a  building  provided  that  tbe  lessee 
should  keep  tbe  same  In  repair  except  as  to  '*una- 
voidable  accidents,  and  natural  wear  and  tear.** 
Held^  in  an  action  of  assumpsit  by  tbe  lessee  against 
tbe  lessor  to  recover  for  tbe  failure  of  tbe  latter  to 
repair  damages  caused  by  unavoidable  accident, 
that,  there  being  no  express  covenant  that  tbe 
lessor  would  make  sucb  repairs,  tbe  lessee  could 
not  recover.  Kline  v.  McLain,  88  W.  Va.  82,  10  S.  E. 
Rep.  11.  5L.  R.  A.  400. 

When  a  written  lease  of  property  provides  that 
tbe  lessee  shall  keep  the  same  in  repair,  except  as 
to  unavoidable  accidents  and  natural  wear  and 
tear,  tbe  law  will  not  imply  a  contract  on  tbe  part 


of  tbe  lessor  to  repair  damages  caused  by  unaroid- 
able  accidents.  Clifton  y.  Montarue.  40  W.  Va.  907, 
21  S.  E.  Rep.  858.  62  Am.  St  Rep.  873,  88  L.  R.  A.  449. 

Mill  Destroyed  by  flovement  of  loe,— Where  a  lessee 
of  a  mill  covenanted  to  leave  it  in  repair,  and  it 
was  carried  away  by  a  sudden  and  unexpected 
movement  of  ice,  It  was  held  that  be  was  bound  to 
pay  tbe  rents,  and  perform  tbe  covenants.  Boas  v. 
Overton,  8  Call  809. 

Mill  Destroyed  by  Accidental  Hre.— A  lot  was  leased 
for  fQur  years  with  tbe  agreement  to  return  it  to 
tbe  plaintiff  with  all  of  Its  appurtenances.  At  tbe 
time  of  the  lease  a  gristmill  and  carding  machine 
were  on  the  premises,  and  were  destroyed  by 
fire  from  some  unknown  origin  during  tbe  term. 
It  was  held  that  the  contract  was  not  blndlncr  oo 
the  tenant  to  rebuild.  Biagffort  v.  Hansbarger.  8 
Leigh  582. 

Agreement  to  Jlake  Repairs— No  Time  Spedlled.— 
Where  the  premises  are  out  of  repair  at  tbe  time  of 
tbe  lease,  and  tbe  tenant  agrees  to  make  certain  re- 
pairs, without  specifying  when  they  are  to  be  made, 
the  tenant  has  until  tbe  end  of  tbe  lease  to  make 
them,  unless  there  is  something  in  tbe  nature  of 
tbe  repairs  requiring  them  to  be  made  ao<»er. 
Colboun  V.  Wilson.  27  Gratt  889. 

Repairs  to  Fences.— In  tbe  absence  of  any  special 
covenant  requiring  tbe  landlord  to  maintain  the 
fences  on  leased  land,  it  is  incumbent  on  tbe  tenant 
to  keep  the  said  fences  In  repair.  Hoyleman  v. 
Kanawha,  etc.,  R.  Co..  88  W.  Va.  489. 10  S.  B.  Bep^ 
816. 

Statutory  Jlodlficatlon.— Tbe  rigorous  constractkm 
put  upon  covenants  to  repair  at  common  law  has 
been  modified  by  statutes  in  Virginia  and  West 
Virginia.  See  S  2456.  Va.  Code,  and  f  S2,  cb.  n. 
W.  Va.  Code;  also,  monographic  noU  on  "Cove- 
nants" appended  to  Todd  v.  Summers.  2  Oratt.  187. 
where  tbe  subject  of  covenants  is  fully  treated. 

b.  Fob  Quht  Enjotmbnt. 

Not  Implied  from  Words  of  Lease.— Where  tbe  de- 
fendant by  an  Indenture  rented  and  leaned  to  tlie 
plaintiff  a  tract  of  land,  to  bave  and  bold  tbe  same 
so  long  as  she  should  live,  and  tbe  defendant  en- 
tered on  tbe  possession  of  tbe  plaintiff,  expelled  and 
removed  him.  in  an  action  of  covenant  tbereon.  It 
was  held  on  a  general  demurrer  no  covenant  for 
quiet  enjoyment  was  Implied  from  tbe  words  ''real" 
and  "lease.**  Black  v.  Gilmore.  9  Lelffb  446. 88  Aa. 
Dec.  258. 

In  a  conv^eyance  of  freehold  estates  words  of 
lease  do  not  amount  to  a  covenant  for  quiet  enjoy- 
ment Clack  V.  Gilmore,  9  Leigh  446.  88  Am.  Dec 
258. 

c.  Of  Fitnbsb  of  Pbbmisbs.— There  is  no  impbed 
covenant  that  demised  premises  are  suitable  or  lit 
for  tbe  particular  use  for  which  they  are  Intended 
by  tbe  tenant  Thus  where  a  party  in  a  written 
lease  describes  tbe  property  as  **tbe  premises 
known  as  tbe  'Bedford  Salt  Furnace  Property.* 
together  with  all  six  salt  wells,  tools  and  fixtures  of 
the  same,'*  there  is  no  implied  covenant  on  tbe 
part  of  tbe  lessor  that  there  are  on  said  premises 
six  salt  wells  of  any  particular  productive  capacity, 
or  suitable  for  tbe  purposes  for  which  they  are 
leased.  Clifton  v.  Monta^rue.  40  W.  Va.  807,  81  S.  B. 
Rep.  858,  58  Am.  St  Rep.  872,  83  L.  R.  A.  449. 

8.  CONSTRUCTION. 

Agreement  to  Pay  Taxes  and  Dues— AssosaaMat  Isr 
5treet— A  tenant  ag'reed  to  pay.  in  addition  to  tbe 
rent  "all  taxes  and  other  public  dues  in  any  man- 
ner accruing.**    Assessments  for  paving  tbe  street 
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in  front  of  the  property  was  held  not  to  be  Included 
in  the  covenants  of  the  lease,  and  when  the  lessee 
had  paid  such  assessments  he  was  entitled  to  re- 
coyer  the  amount  so  paid  of  his  landlord.  BoUinff 
Y.  Stokes,  2  Leiffh  178.  21  Am.  Dec.  006. 

Lease  of  Railroad— Implied  Agreement  to  Operate.— 
A  branch  railroad  was  built  with  the  aid  of  county 
subscriptions  for  the  purpose  of  firivinff  the  county 
seat  railroad  connections  and  conveniences.  The 
road  was  leased,  the  lessor  agreed  to  furnish  the 
rolling  stock,  and  the  lessee  agreed  to  pay  from 
the  annual  receipts  derived  from  the  operation 
of  the  road,  the  running  expenses,  the  annual  rental, 
the  dividenls  to  the  stockholders,  and  to  return 
the  line  at  the  expiration  of  the  lease  in  as  good 
repair  as  it  was  when  it  was  received.  Although 
there  was  no  express  covenant  requiring  the  opera- 
tion of  the  road,  the  obligation  of  the  lessee  to  do 
8o  for  the  term  of  the  lease  is  a  necessary  implica- 
tion. Southern  Railway  Co.  v.  Franklin,  etc..  Ry. 
Co.,  96  Va.  era.  82  S.  £.  Rep.  486. 

Failure  to  Pay  Rent  an  "Abandonment"— Option  of 
Leaaor.— The  provision  in  a  lease  that  the  failure  to 
pay  the  rental  within  a  certain  time  shall  be  con- 
sidered as  an  "abandonment,"  makes  the  lease 
void  at  the  option  of  the  lessor  on  such  failure,  only 
when  the  covenant  was  intended  for  his  benefit, 
and  he  avails  himself  of  the  privilege.  Bowyer  v. 
Seymour,  18  W.  Va.  12. 

Mining  Lease— Royalty.— A  tract  of  land  is  leased 
for  the  purpose  of  mining  coal  thereon,  and  is  as- 
signed. The  lessors  reserved  as  royalty  ten  cents 
for  every  ton  passing  over  a  certain  screen,  and 
five  cents  a  ton  for  every  ton  passing  through  the 
screen.  The  lease  also  provides  that  the  minimum 
rental  should  be  $8,00Q  regardless  of  the  amount  of 
coal  mined.  A  distress  warrant  being  sworn  out, 
and  a  receiver  appointed,  the  works  were  closed, 
with  five  months*  rental  unpaid,  for  which  the  roy- 
alty on  the  coal  actually  mined  amounted  to  8600  for 
the  five  months,  which  was  decreed  to  be  paid  to 
the  lessors.  It  was  held  on  appeal  that  the  lessors 
were  entitled  to  five-twelfths  of  13,000,  which  should 
have  been  decreed  to  them  for  unpaid  royalty. 
Ooaldale,  etc.,  Co.  v.  Clark,  48  W.  Va.  84,  27  S.  £.  Rep. 


Same— 3anie— Rights  of  Life  Tenants  and  Owners  of 

».— An  owner  In  fee  simple  makes  an  oil  and  gas 
lease  for  a  term  of  five  years,  and  as  much  longer 
as  the  premises  are  operated  for  oil  and  gas,  or  the 
rent  for  failure  to  commence  operating  is  paid,  for, 
among  other  things,  one-eighth  part  of  all  oil  pro- 
duced and  saved,  to  be  delivered  in  the  pipe  lines  to 
the  credit  of  the  lessor.  The  lessor  then  sells  and 
conveys  one  undivided  moiety  or  the  one-sixteenth 
part  of  all  the  oil  produced  and  saved.  Afterwards, 
but  before  any  oil  is  bored  for  or  produced,  the 
lessor  sells,  grants,  and  convey;s  the  land  in  fee  sim- 
ple to  his  six  children,  to  each  one  a  part,  by  metes 
and  bounds,  in  consideration  of  natural  love  and  af- 
fection, by  deed  of  general  warranty,  "except  that 
the  party  of  the  second  part  takes  the  same  subject 
to  any  lease  for  oil  or  gas  made  by  the  party  of  the 
first  part  or  any  sale  of  royalty  for  oil  or  gas  made 
by  him  ;'*  and.  by  the  same  deed,  he  retains  full 
control  of  said  land  in  all  respects,  and  for  all  pur- 
poses, during  his  lifetime.  Soon  thereafter  oil 
wells  are  bored,  and  oil  produced,  saved,  and  put  in 
the  pipe  lines  in  large  quantities.  Held,  that  one- 
eighth  royalty  goes  of  right  to  the  tenant  for  life 
and  his  grantees,  during  the  continuance  of  the  es- 
tate for  life,  and  not  to  the  owners  in  fee  of  the  es- 


tate expectant  thereon.    Koen  v.  Bartlett,  41  W.  Va. 
660,  88  S.  £.  Rep.  664. 
Same— Same— Reservation  In  Orantor.— Land   was 

conveyed  in  fee,  but  the  grantors  reserved  to  them- 
selves as  royalty,  one-sixteenth  of  all  oil  and  petro- 
leum underlying  the  tract  The  grantee  leased  the 
exclusive  right  to  drill  for  oil  and  gas,  reserving 
one-eighth  of  all  petroleum  obtained  from  the 
premises.  The  lease  was  construed  to  reserve  to 
the  lessor  one-eighth  of  the  oil  vested  in  the  lessor* 
and  was  exclusive  of  the  one-sixteenth,  which  was 
outstanding  in  the  original  grantor.  Harris  v. 
Cobb.  40  W.  Va.  860,  88  S.  E.  Rep.  660. 

5ame—5ame— Perpetuation  of  Lease.— A  lease  of 
land  for  oil  and  gas  purposes  contains  the  following 
provision :  "Term  of  lease  two  years,  and  as  much 
longer  as  oil  or  gas  is  found  in  paying  quantities. 
If  gas  only  is  found,  second  party  agrees  to  pay  8260 
each  year,  quarterly  in  advance,  for  the  product  of 
each  well  while  the  same  is  being  used  off  the 
premises."  This  was  construed  to  mean  that  the 
production  in  passing  quantities  of  either  oil  or  gas, 
and  the  payment  of  the  rent  or  royalty  as  agreed 
upon,  would  perpetuate  the  lease  during  the  time  of 
such  production.  Harness  v.  Eastern  Oil  Co.,  40  W. 
Va.  288.  88  S.  £.  Rep.  662. 

5ame—5ame— Agreement  to  Mine  Certain  Average  of 
Ten  Years— Termination.— The  mining  rights  in  a 
tract  of  land  was  leased  for  ten  years,  the  lessees 
agreeing  to  pay  twenty-five  cents  a  ton  for  all  ore 
mined,  and  to  remove  not  less  than  an  average  of 
13.000  tons  per  year.  They  paid  according  to  agree- 
ment tSOOO  in  advance,  which  was  to  be  reimbursed 
by  the  royalties  on  the  first  12,000  tons  mined. 
This  was  construed  to  require  an  average  of 
12,600  a  year,  and  not  that  such  amount  should 
be  mined  each  year,  and  where  the  lessor  had 
ended  the  lease  at  will  in  sixteen  months  after  its 
commencement,  the  lessee  could  recover  whatever 
amount  the  advancement  exceeded  the  royalties. 
Oglesby  v.  Hughes, 96  Va.  116,  80S.  £.  Rep.  480. 

Same— Sale— Interest  of  Parties.— An  oil  lease  in- 
vesting the  lessee  with  the  right  to  remove  all  the 
oil  in  place  in  the  premises,  in  consideration  of  his 
giving  the  lessors  a  certain  per  cent,  thereof,  is  In 
legal  effect,  a  sale  of  a  portion  of  land,  and  the  pro- 
ceeds represent  the  respective  interests  of  the  les- 
sors in  the  premises.  Wilson  v.  Youst,  48  W.  Va.  826, 
88  S.  E.  Rep.  781. 

Same— Conditional.— An  oil  lease  for  oil  and  gas 
purposes  is  a  conveyance  or  sale  of  an  interest  in 
land,  conditional  and  contingent  on  the  discovery 
and  reduction  to  possession  of  the  oil  or  gas.  Law- 
son  V.  Klrchner,  50  W.  Va.  344,  40  S.  £.  Rep.  344. 

Same— Right  of  Exploration.- A  lease  for  the  pur- 
pose of  operating  for  oil  and  gas  for  the  period  of 
five  years,  and  so  much  longer  as  oil  or  gas  is  found 
in  paying  quantities,  on  no  other  consideration  than 
prospective  oil  royalty  and  gas  rental,  vests  no  pres- 
ent title  in  the  lessee  except  the  mere  right  of 
exploration;  but  the  title  thereto,  both  as  to  the 
period  of  five  years  and  the  time  thereafter,  remains 
inchoate  and  contingent  on  the  finding,  under  the 
explorations  provided  for  in  such  lease,  oil  and  gas 
in  paying  quantities.  And  the  completion  of  a  non- 
productive well,  though  at  great  expense,  vests  no 
title  in  the  lessee.  Because  such  lease  must  be  con- 
strued as  a  whole,  and,  if  there  is  no  provision 
therein  contained  requiring  the  boring  of  another 
well  after  the  first  unsuccessful  attempt  is  com- 
pleted and  abandoned,  the  lease  becomes  invalid. 
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and  of  DO  bindlnff  force  as  to  any  of  its  provisions. 
Steelsmith  v.  Qartlan,  45  W.  Va.  37,  29  S.  £.  Rep.  078. 

Mortgagee  of  Tenii— LiaUllty  on  Covenants.— A 
mortflrafiree  of  a  term  of  years,  thoagh  he  never 
enters  into  possession,  is  bound  to  perform  the  cove- 
nants of  the  lease  from  the  date  of  the  mortgagre. 
like  any  other  purchaser.  Farmers  Bank  v.  Mutual 
Assur.  Soc,  4  Leiffh  00. 

Option  to  Renew  on  Conditions— Holding  Over- 
Amount  of  Rent.- Land  was  leased  for  a  period  of 
ten  years,  with  an  option  for  an  additional  period, 
provided  the  lessee  should  build  thereon  a  store- 
room of  a  certain  value,  but  if  the  lease  was  not 
continued  after  the  expiration  of  the  flrst  term, 
then  the  lessor  should  pay  the  lessee  the  full  value 
of  the  building.  After  the  expiration  of  the  second 
term  the  lessee  continued  in  possession  without  any 
additional  agreement  In  an  action  for  the  use  of 
the  building  the  lessee  was  held  only  chargeable 
for  the  amount  of  annual  rent  as  fixed  by  the  origi- 
nal agreement  which  had  been  paid,  and  verdict  was 
for  defendant.  Pelrce  v.  Grice,  92  Va.  7C3,  24  S.  E. 
Rep.  892. 

Lease  for  Oil  Purposes  Only— Tenant  Not  Accountable 
for  Qms  from  Same  Wells.— A  landlord  lesised  to  his 
tenant  certain  premises  for  the  purpose  of  mining 
and  taking  carbon  oil  therefrom  at  a  fixed  royalty 
and  for  no  other  purpose:  the  tenant  opened  a  well 
which  produced  both  oil  and  hydro-carbon  gas,  the 
former  in  ttmall  quantities  pumped  from  the  well 
for  which  the  royalty  is  paid,  and  the  latter  in 
large  quantities,  issuing  by  its  own  force  from  the 
well,  and  which  is  separated  from  the  oil  by  the  ten- 
ant, and  by  means  of  pipes  conducted  beyond  the 
leased  premises  where  it  is  either  sold  or  appropri- 
ated by  the  tenant  for  his  own  use  without  account- 
ing to  the  landlord  therefor.  In  a  suit  brought 
by  the  landlord  for  an  account  and  the  value  of 
said  gas.  held,  the  tenant  is  not  accountable  to  the 
landlord  for  said  gas  or  its  value.  Wood  Ck>unty 
Petroleum  Co.  v.  W.  Va.  Transporution  Co..  28  W. 
Va.  2ia 

IV.  TBRMINATION  OP  LBA5B. 

1.  AGREEMENT. 

Renders  Notice  Unnecessary.— Where  a  lease  pro- 
vides that  for  nonpayment  of  rent  it  shall  be  for- 
feited and  surrendered  in  ten  days'  notice,  and  the 
lessor  demands  rent  in  arrear.  and  the  lessee  does 
not  demand  notice  and  pay,  but  agrees  to  end  the 
term  and  surrender  his  lease,  though  he  has  no  other 
notice,  the  tenancy  is  thereby  ended,  and  the 
lessor  becomes  entitled  to  possession.  Clator  v. 
Otto,  88  W.  Va.  89,  18  S.  E.  Rep.  878. 

Agreement  to  Surrender  Possession  on  Sale— Assign- 
ment.— Land  was  leased  for  a  term  of  ten  years  for 
the  annual  rental  of  $150,  with  the  proviso  that  if 
the  lessor  should  sell  during  the  lease  the  lessee 
should  give  possession  at  the  end  of  the  current 
year.  The  lessee  assigned  the  lease  with  the  same 
provision,  and  the  assignee  also  reassigned,  but 
reserving  an  annual  rent  of  1^00,  with  the  under- ! 
standing  that  if  the  original  lessor  should  sell  dur- 
ing the  lease,  then  the  latter  contract  should  expire. 
It  was  held  that  in  accordance  with  the  original 
covenant  between  the  lessor  and  lessee,  the  sale  of 
the  premises  alone  would  not  determine  the  lease  i 
without  surrender  by  the  lessee,  which  was  accepted 
by  the  lessor,  or  at  least,  without  demand  of  sur- 
render.   Dudley  V.  Estill.  6  Leigh  502. 

2.  ATTORNMENT.— A  tenant  cannot  destroy  the 
possession  of  his  landlord  by  a  secret  attornment 
to  another,  and  such  an  attornment  as  against  the 


landlord  is  of  no  effect.    Voss  v.  King.  SI  W.  Va.  1M. 

10  S.  E.  Rep.  402.f 

8.  CANCELLATION. 

Option  to  Cancel.— The  lessors  of  a  lease  were  held 
entitled  to  cancel  it,  when  its  condition,  that  it 
should  be  void  at  their  option,  if  certain  condemna- 
tion proceedings  by  a  railroad  were  not  commenced 
by  a  certain  day.  was  not  complied  with.  Laurel, 
etc..  Co.  V.  Browning,  99  Va.  628.  S9  S.  E.  Rep.  IM. 

Fraudulent  Procurement— Pacts— Promises.- Where 
a  lease  was  procured  by  means  of  fraudulent  repre- 
sentations of  material  facts,  which  were  pecoliarly 
within  the  knowledge  of  the  lessees,  with  the  result 
that  undue  advantage  was  taken  of  the  owners, 
this  constitutes  sufficient  grounds  for  cancelling  the 
lease.  Rorer  Iron  Co.  v.  Trout.  8S  Va.  897,  S  Sw  £. 
Rep.  718.  5  Am.  St  Rep.  285. 

False  promises  by  lessees  by  means  of  which  they 
were  enabled  to  secure  the  lease,  are  not  sufflcieat 
grounds  for  setting  aside  the  lease  for  fraud,  as  In 
order  to  rescind  a  contract  such  representatlcm 
must  be  made  in  regard  to  existing  facts.  Love  v. 
Teter,  34  W.  Va.  741. 

Work  Abandoned  for  5even  Years.— Where  a  lease 
is  made  for  the  purpose  of  drilling  and  operating 
for  oil  and  gas  for  a  term  of  years,  or  as  long  as  oU 
or  gas  is  found  in  paying  quantities,  with  a  provi- 
sion that  the  work  should  be  commenced  by  a  cer- 
tain date,  and  nothing  is  done  under  the  lease  for 
seven  years  after  said  date,  the  lessee  is  presumed 
to  have  abandoned  the  lease,  and  it  is  proper  for 
equity  to  cancel  the  lease  and  quiet  the  Utle  to  the 
land.  Crawford  v.  Ritchey.  48  W.  Va.  252.  27  S.  E. 
Rep.  220. 

Subsequent  Lease  Subject  to  Rrst— CaaceOation  by 
nistake.— Where  the  lessor  of  property  makes  a 
subsequent  lease  of  the  same  property  with  the  in- 
dorsement that  the  second  lease  is  taken  subject  to 
the  first  lease,  the  latter  by  mistake  having  beea 
handed  back  to  the  lessor  to  be  cancelled,  such  in- 
dorsement saves  to  the  first  lessee  his  right,  if  any. 
to  have  the  mistake  corrected.  Schanpp  v.  Hnkill. 
84  W.  Va  875.  13  S.  £.  Rep.  501. 

4.  DEATH  OF  LESSOR.— An  executory  oil  and 
gas  lease,  which  is  not  binding  upon  the  leasees  to 
carry  out  its  covenants,  but  is  optional  with  either 
party  to  defeat  the  same  at  any  time  and  relieve 
themselves  from  the  payment  of  any  consideration, 
is  terminated  by  the  death  of  the  lessor.  Trees 
V.  Eclipse  Oil  Co.,  47  W.  Va.  107.  84  S.  E.  Rep.  981. 

6,  FORFEITURE. 

How  Enforced.— Where  a  lease  for  years  oontahis 
a  clause  of  forfeiture  for  breach  of  its  covenant  to 
pay  rent  or  other  covenant,  but  no  clause  of  re- 
entry for  such  forfeiture,  demand  and  re-entry  Is 
not  the  only  mode  by  which  the  landlord  may  en- 
force the  forfeiture.    Quffey  v.  Huklll,  84  W.  Va.  A 

11  S.  £.  Rep.  754. 

Forfeiture  Aust  Be  Unequivocally  Claimod.— When  a 
forfeiture  for  the  benefit  of  the  lessor  is  contracted 
for  in  case  <ff  default  on  the  part  of  the  lessee,  be- 
fore the  lease  can  be  regarded  as  at  an  end  the 
lessor  must  by  word  or  deed.  In  some  unequivocal 
way,  manifest  a  purpose  to  treat  the  lease  as  for- 
feited. Thomas  v.  Huklll,  84  W.  Va.  885.  IS  S.E. 
Rep.  522. 

Mere  Refusal  to  Pay  Rent.— A  lease  for  a  certain 
number  of  years  In  land,  created  by  deed,  will  not 
be  forfeited  by  a  simple  refusal  to  pay  rent,  or  any 
mere  words,  where  there  is  no  open  act  of  unmi^ 
takable  hostility  to  the  landlord's  tiUe.  with  full 
notice  from  the  tenant  of  his  adverse  title,  or 
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tlon  of  adverse  title,  and  of  bis  holdinff  possession 
of  tbe  premises  adversely  to  tbe  landlord,  when  no 
condition  or  covenant  of  forfeiture  is  contained  in 
the  deed,  especially  when  the  term  exceeds  five 
years.    Gale  v.  Oil.  etc..  Co.,  6  W.  Va.  200. 

PttrfomHuice  of  Covenants  Prevented  by  **Act  of 
Ood.*'— A  lease  for  oil  and  fas  purposes  contained  a 
ccvenant  that  the  lessee  should  commence  opera- 
tions for  a  test  well  within  one  year  from  the  date 
thereof,  at  some  point  in  the  district  in  which  the 
leased  premises  were  located,  and  complete  such 
well  in  eighteen  months  after  its  commencement. 
Before  the  expiration  of  a  year  from  the  date  of  such 
lease  the  test  well  was  located  by  surveying  and 
leveliniT:  the  timbers  afterwards  used  In  construct- 
inir  the  derrick  were  cut  down  and  hewn ;  a  contract 
was  made  with  a  party  for  driUingr  the  well:  and  tbe 
machinery  was  ordered  to  be  hauled  to  the  location, 
butneither  the  timber  nor  machinery  was  hauled 
to  the  location  within  the  year,  by  reason  of  the 
impassable  condition  of  the  roads.  The  well  was, 
however,  completed  in  less  than  eighteen  months 
after  the  date  of  the  lease.  Held^  that  the  lease  was 
not  forfeited  on  the  grround  that  operations  were 
not  commenced  within  a  year  from  the  date  thereof. 
Fleminff  Oil  &  Qas  Ck>.  v.  South  Penn  Oil  Co.,  87  W. 
Va.  645,  17  S.  E.  Rep.  208. 

Effect  of  5ecoad  Lease.— Where  the  lessor  of  land 
fives  a  subsequent  lease  of  the  same  property  to 
another  person,  on  which  was  endorsed  before  ex- 
ecution that  it  was  taken  subject  to  the  prior  lease, 
it  was  held  that  the  second  lease  was  not  an  unequi- 
vocal declaration  of  forfeiture  of  the  first.  Schaupp 
T.  Hukill,  84  W.  Va.  875,  12  S.  E.  Rep.  501. 

In  Thomas  v.  Hukill.  84  W.  Va.  885, 12  S.  E.  Rep.  522, 
where  two  leases  had  been  made  of  the  same  prop- 
erty, it  was  held  that  the  execution  of  the  second 
lease  could  not  be  taken  as  conclusive  evidence  of  a 
purpose  to  declare  the  first  one  forfeited  when  by 
its  own  terms  it  shows  such  not  to  be  the  purpose. 
And  if  silent  on  the  subject  it  could  be  shown  that 
the  lessor  executed  and  delivered  the  new  lease  on 
<x>ndltion  that  it  was  to  be  flriven  back  if  the  first 
lessee  objected,  if  the  obliffee  knew  of  the  condition. 
See  Stuart  v.  Llvesay,  4  W.  Va.  45;  Newlin  v.  Beard, 
6  W.  Va.  110;  Ward  v.  Churn,  ISGratt.  812. 

A  lease  for  drilliufir  for  petroleum  oil  and  iras  con- 
tained covenant9  as  to  the  commencement  of  opera- 
tions, with  the  provision  that  a  failure  to  comply 
would  work  a  forfeiture  of  Xhe  lease.  There  was  no 
covenant  for  re-entry.  The  covenants  were  broken, 
and  the  lessor  leased  to  another  person.  The  first 
lease  was  avoided,  and  the  second  was  good  airainst 
it.  as  the  execution  of  the  second  lease  was  a  suffi- 
cient declaration  of  forfeiture  without  demand  and 
re-entry.  Guffey  v.  Hukill,  84  W.  Va.  4»,  11  S.  B.  Rep. 
754. 

Incorporation  of  Forfeiture  Clause  by  Indorsement.— 
A  mere  indorsement  on  a  lease  that  it  is  taken  sub- 
ject to  another  lease  does  not  incorporate  in  the 
former  lease  a  forfeiture  provision  contained  in  the 
latter  lease.  Schaupp  v.  Hukill.  84  W.  Va.  875,  12  S. 
E.  Rep.  501. 

Bqultabie  Relief  from  Penalty.— If ,  in  case  of  a  lease 
with  forfeiture  clause  for  nonpayment  of  rent, 
the  lessor  by  his  conduct  clearly  indicates  that 
payment  will  not  be  demanded  when  due,  and  thus 
lulls  the  lessee  into  a  feelinsr  of  security  and  throws 
him  off  his  sruard,  and  because  of  this  be  does  not 
make  payments  when  due,  the  landlord  cannot, 
without  demand  or  notice,  declare  a  forfeiture,  and 
there  is  no  forfeiture  which  equity  would  recoffnize. 


and  if  there  is  in  such  case  technically  a  forfeiture 
at  law.  equity  would  relieve  against  it  Hukill  v. 
Myers,  80  W.  Va.  680, 15  S.  E.  Rep.  151. 

The  forfeiture  clause  in  a  flras  and  oil  lease,  under 
which  a  valuable  estate  vested  in  the  lessee  in  so 
far  as  the  rentals  are  concerned,  made  payable  in 
sras.  oil  and  money,  is  in  the  nature  of  a  penalty  to- 
secure  such  rentals,  asrainst  which  a  court  of  equity 
will  grant  relief,  when  compensation  for  such  rent- 
als can  be  made,  and  great  loss  wholly  dispropor- 
tionate to  the  injury  occasioned  by  the  breach  of 
the  contract  would  otherwise  result  to  the  lessee 
neffliffently.  but  not  fraudulently  In  default. 
South,  etc..  Co.  V.  Edffell,  48  W.  Va.  348,  87  S.  E.  Rep. 

OVOt 

Specific  Performance. — The  purchaser  of  an  agree- 
ment for  a  lease  and  those  under  whom  he  claims, 
haviuff  committed  such  acts  as  would  have 
amounted  vo  a  forfeiture  had  a  lease  been  actually 
executed  with  such  covenants  as  were  usually  in- 
serted in  leases  to  other  tenants  of  the  same  estate, 
shall  not  have  the  aid  of  a  court  of  equity  to  enforce 
specific  performance  affalnst  a  Judgment  at  law 
recovered  by  a  purchaser  of  the  fee-simple  estate. 
Jones  V.  Roberts,  8  H.  &  M.  488. 

Waiver— Acceptance  of  Rent— Acceptance  by  the 
landlord  of  rent  accrulnir  after  breach  of  a  condi- 
tion 'contained  In  the  lekse,  with  full  knowledge  of 
the  breach  and  all  of  the  circumstances.  Is  a 
waiver  of  the  rlffht  to  declare  a  forfeiture  and  re- 
enter upon  the  premises.  Hukill  v.  Myers,  86  W.  Va. 
689,  15  S.  E.  Rep.  151 ;  Allen  v.  Bartlett,  20  W.  Va.  54  ; 
McKlldoe  V.  Darracott,  18  Gratt.  278. 

Same— Quo  Aalmo.— The  acceptance  of  rent  after  a 
forfeiture  of  a  lease  will  be  regrarded  as  a  waiver  of 
the  forfeiture  or  not,  according  to  the  quo  ammo 
with  which  It  is  received.  Jones  v.  Roberts,  8  H.  ^ 
M.  486. 

5ame— Consent  of  Lessors  to  Assignment.- A  lease 
of  mlniuff  lands  assiirned.  and  payment  was  made 
in  part  by  note.  In  an  action  on  this  note  the  de* 
fendants  claimed  that  the  lease  had  been  forfeited 
previous  to  the  assignment,  but  the  evidence  showed 
that  the  lessors  had  acquiesced  In  the  assignment, 
and  had  waived  the  forfeiture  by  not  declarlnir  the 
lease  forfeited  until  some  time  after  the  defend- 
ants had  been  in  possession,  and  had  violated  the 
terms  of  the  lease.  Judgment  In  lower  court  for 
plaintiff  was  affirmed.  Deaton  v.  Taylor,  90  Va.  219, 
17  S.  E.  Rep.  944. 

5ame— Indulgence  by  Lessor.— Where  In  an  oil  lease 
there  Is  a  clause  of  forfeiture  for  nonpayment  of 
rental,  but  the  lessor  consents  that  It  need  not  be 
paid  at  the  times  when  due,  and  Indulges  the  lessee,, 
and  acquiesces  In  his  failure  to  pay,  there  Is  no  for- 
feiture for  nonpayment  Hukill  v.  Myers,  86  W.  Va. 
689,  15  S.  £.  Rep.  151. 

Same— No  Waiver  after  Subsequent  Lease.— Waiver 
of  forfeiture  of  a  lease  for  nonpayment  of  rent 
cannot  be  made  by  the  lessor  after  he  has  granted 
a  lease  of  the  same  premises  to  another  lessee. 
Guffey  V.  Hukill,  84  W.  Va.  49.  U  S.  E.  Rep.  754. 

A  subletting  Is  not  a  continuing  act  of  forfeiture, 
and  if  the  forfeiture  is  once  waived  It  cannot  after- 
wards be  retracted.  McKildoe  v.  Darracott,  la 
Gratt  278. 

Same— No  Revival  after  Waiver.— A  forfeiture.  If 
not  by  a  contlnulnir  act,  such  as  a  neglect  to  repair, 
once  waived,  cannot  be  revived.  McKildoe  v.  Dar- 
racott 18  Gratt  278. 

Performance  of  Condition  before  i^tltlon.— If  land 
be  forfeited  for  nonpayment  of  quit  rents  or  want 
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of  cultivation,  still  if  the  condition  be  performed 
before  the  land  is  petitioned  for.  tbe  title  Is  saved. 
Wilcox  V.  Calloway,  1  Wash.  88. 

6.  NEW  LEASE. 

AmounU  to  Sorretider.— If  a  lessee  for  life  or  years 
take  a  new  lease  of  the  reversioner  for  a  long-er  or 
shorter  term  than  before,  it  is  a  surrender  of  the 
first  lease.  Wade  v.  South  Penn  Oil  Co..  45  W.  Va. 
380,  82  S.  E.  Rep.  160  ;  Edwards  v.  Hale,  87  W.  Va.  108, 
16  S.  £.  Rep.  487. 

The  execution  of  a  new  lease  to  other  lessees,  and 
possession  thereunder,  render  a  prior  executory 
lease  at  will  invalid.  Eclipse  Oil  Co.  v.  South  Penn 
Oil  Co.,  47  W.  Va,  84.  84  S.  E.  Rep.  988. 

7.  NOTICE  OP  ADVERSE  CLAIM. 

Relation  Ceases  ob  Notice.— As  a  general  rule  a  ten- 
ant is  not  permitted  to  question  his  landlord's  title; 
yet  from  the  time  that  the  landlord  has  notice  that 
the  person,  who  formerly  held  as  tenant,  claims  to 
be  in  possession,  not  as  tenant,  but  in  his  own  riffht, 
the  relation  of  landlord  and  tenant  ceases.  Camp- 
bell V.  Fetterman,  90  W.  Va.  808 ;  Emerick  v. 
Tavener,  0  Gratt.  290 :  Alderson  v.  Miller,  16  Gratt 
279. 

Sane— Sarrender  of  Possession.— It  Is  settled  law  in 
Virffinia  that  a  tenant  may  dissever  the  relation  of 
landlord  and  tenant  without  first  surrenderinff  the 
possession  of  the  premises,  but  in  order  to  hold  ad- 
versely he  must  make  a  clear,  positive  and  con- 
tinued disclaimer  and  disavowal  of  the  title  of  his 
landlord,  who  must  be  put  on  notice  of  the  adverse 
claim  before  a  foundation  can  be  laid  for  the  opera- 
tion of  the  statute  of  limitations  against  him.  Neff 
V.  Ryman  (1902),  8  Va.  Law  Reir.  497;  Erskine  v. 
North,  14  Gratt  60, 66 ;  Creekmur  v.  Creekmur,  76 
Va.  48a 

5ecret  Lease  or  Conveyance.— If  a  tenant  takes  a 
secret  lease  or  conveyance  for  the  land  from  a  third 
party,  claiminflr  to  be  the  owner,  without  the  knowl- 
edffe  of  his  landlord,  the  character  of  his  possession 
will  not  be  chansred.  Voss  v.  Kinff.  88  W.  Va.  286. 10 
S.  E.  Rep.  408L 

Refusal  to  Pay  Rent— Condition  in  Deed.— An  estate 
for  a  fixed  number  of  years  created  by  deed  will  not 
be  forfeited  by  a  simple  refusal  to  pay  rent,  or  any 
mere  words,  where  there  is  no  open  act  of  unmis- 
takable hostility  to  the  landlord's  title,  his  grantees 
or  assignees,  with  full  notice  from  the  tenant  of  his 
adverse  title,  or  assertion  of  adverse  title,  and  of 
his  holding  possession  of  the  premises  adversely  to 
the  landlord,  his  grantees  or  assignees,  when  no 
condition  or  covenant  of  forfeiture  is  contained  in 
the  deed  of  lease,  especially  when  the  term  exceeds 
five  years.    Gale  v.  Oil,  etc.,  Co..  8  W.  Va.  200. 

8.  NOTICE  TO  QUIT. 

Tenant  at  Will  or  by  Sufferance  Not  entitled.— An 

agreement  under  seal  by  a  tenant  that  he  would 
surrender  possession  whenever  a  purchaser  from 
the  landlord  required  it.  constituted  him  a  tenant 
at  will  or  at  sufferance,  and  he  was  not  entitled  to 
six  months*  notice  to  quit  Harrison  v.  Middleton. 
11  Gratt  597. 

Unnecessary  Where  Pormal  Disclaimer  Made.— No- 
tice to  quit  is  unnecessary  where  formal  disclaimer 
has  been  made  by  a  tenant  holding  over,  before 
bringing  an  action  agralnst  him  for  unlawful  de- 
tainer.   Emerick  v.  Tavener,  9  Gratt  22a 

Tenant  Claiming  to  Hold  Adversely.— If  a  tenant 
claims  to  hold  adversely  to  his  landlord,  he  is  not 
entitled  to  notice  to  quit  Harrison  v.  Middleton,  11 
Gratt  697. 


Purchaser  frmn  Tenant  Wko  Had  NoCioe  or  Made  DIs. 

dalmer.— Purchaser  in  fee  under  tenant  is  not  en- 
titled to  notice  to  quit  before  the  lessor  can  maintain 
an  action  for  unlawful  detainer  acainst  him  and 
the  tenant  jointly,  where  the  tenant  has  received 
notice  to  quit  or  has  made  a  formal  disclaimer. 
Emerick  v.  Tavener,  9  Gratt  29a 

Provision  That  Lease  Shall  Cease  When  Lwsea  Ceases 
to  Work.— Where  a  lease  provides  that  the  same 
shall  terminate  and  cease  whenever  the  lessee, 
from  any  cause,  ceases  to  work  for  the  lessor,  and 
it  appears  that  the  lessee  had  ceased  to  work  for 
the  lessor  before  the  action  was  commenced,  said 
lessee  is  not  entitled  to  notice  to  quit  Marmet  Co. 
V.  Archibald.  87  W.  Va.  778. 17  S.  E.  Rep.  290.  * 

What  Is  Proper  Notice.- Where  a  lease  contained  a 
stipulation  that  if  the  lessor  should  sell  the  demised 
premises  during  the  term,  upon  proper  notice  the 
lessee  should  surrender  possession,  it  was  held  that 
any  notice  that  distinctly  informed  the  tenant  that 
a  sale  had  been  made  would  be  a  "proper  notice."* 
Neither  the  law  nor  the  contract  required  any  par- 
ticular form  or  length  of  notice.  Millan  v.  Keph  art 
18  Gratt  1. 

Tenancy  from  Year  to  Year.— Where  a  tenancy 
from  year  to  year  has  been  created,  notice  to 
quit  must  be  given  by  the  party  wishinir  to  termi- 
nate the  lease.  The  period  of  such  notice  depends 
on  statutory  provisions.  Allen  v.  Bartlett  20  W.  Va. 
48.  See  9upra,  "U.  Kinds  of  Tenancies,"  subsection 
•*2.  Year  to  Year." 

Rye  Days'  Notice— Tender  of  Rent— Daaaiid— Ualav- 
ful  Detainer.— Premises  were  leased  for  a  term  of 
years,  with  a  clause  of  re-entry  for  ten  days*  default 
in  payiuff  any  instalment  of  rent  Default  was 
made  and  notice  was  ffiven  the  tenant  that  nnleas 
he  quit  the  premises  in  Hve  days  action  of  unlawful 
detainer  would  be  instituted  against  him.  The  day 
followinff  the  service  of  the  notice  the  rent  was 
tendered  the  lessor*s  a^en t  who  refused  to  accept  It 
It  was  held  that  as  no  demands  had  been  made  the 
action  was  not  maintainable  either  at  common  law 
or  under  the  statute.  Code  1878,  ch.  180.  f  4  (f  9TliL 
Code  1887):  Johnston  v.  Hargrove,  81  Va.  118. 

9.  PURCHASE  OF  REVERSION. 

Estoppel.— A  purchase  of  the  reversion  in  fee  by  a 
tenant  for  years  ends  the  tenancy,  and  the  tenant  Is 
not  thereafter  estopped  from  denying*  farther  con- 
tinuinff  title  or  rent  in  the  landlord.  Wade  v.  South 
Penn  Oil  Co.,  48  W.  Va.  880,  82  S.  E.  Rep.  169. 

Option  In  Lease.- Where  there  is  a  lease  for  yean 
with  rent  and  an  option  to  purchase  the  fee.  an 
election  to  purchase  under  the  option,  and  tender 
of  purchase  price  under  it  ends  the  lease  and  Its 
rent  Wade  v.  South  Penn  Oil  Co..  45  W.  Va.  98B.  M 
S.  E.  Rep.  169. 

SaiM— Not  Incoosistent— A  lease  yielding  rent  and 
an  option  to  purchase  the  fee  outrig'ht  are  not  in- 
consistent and  the  takinar  such  lease  during  the 
term  of  the  option  will  not  abrogate  or  surrender 
it  Wade  V.  South  Penn  Oil  Co..  45  W.  Va.  98B.  a 
S.  E.  Rep.  169. 

la  RE-ENTRY  AND  EVICTION. 

Common-Law  Rule— Demand  before  Re-entry.— It  is 
an  ancient  rule  of  the  common  law,  that  before  a 
lessor  can  exercise  a  stlpulatedrifht  of  re-entry  for 
breach  of  covenant  to  pay  rent,  he  must  make  an 
actual  demand  upon  the  tenant  for  payment 
thereof,  unless  by  special  agreement  between  the 
parties  the  requirement  of  demand  has  been  dis- 
pensed with.    Johnston  v.  Harffrove,  81  Va.  118. 

How,  When  and  Where  Demand  Jllade.— How,  when 


734 


NOTB  ON  LaNDI«ORD  AND  TknANT. 


2  ROB. 


and  where  demand  for  rent  in  arrear  must  be  made 
is  well  settled  by  the  authorities.  It  most  be  for 
tlie  precise  sum  due  for  the  last  instalment,  on  the 
day  it  is  due,  at  some  couTentent  hour  before  sun- 
set, on  the  premises,  at  the  most  notorious  place 
thereon,  and  if  there  be  a  dwellinff-house,  at  the 
front  door  thereof.  Johnston  ▼.  Hargrove,  81  Va. 
118. 

Pailare  to  Mske  Re-aotry— BJectment— If.  on  a 
tenant's  failure  to  fulfill  the  covenant  of  payment, 
or  to  comply  with  the  landlord's  demand  therefor. 
made  as  prescribed  by  the  common  law,  the  land- 
lord does  not  re-enter  in  fact,  he  may  bring  eject- 
ment, under  Code,  ch.  08,  sec.  10,  and  recover,  sub- 
ject to  the  provisions  of  sec.  17,  as  to  the  tenant's 
beinff-  completely  barred  of  all  rigrhts,  etc.,  in  12 
months.  Bowyer  v.  Seymour.  18  W.  Va.  IS.  See 
monographic  note  on  '^Ejectment"  appended  to 
Tapscott  V.  Ck>bbs,  11  Qratt.  172. 

Posses aton  andor  Contract  of  Purchss»  Pemsiid.— 
One  who  has  taken  possession  of  land  imder  a  parol 
contract  of  purchase  from  the  owner  cannot  be 
ejected  at  the  suit  of  a  grantee  of  the  owner,  where 
there  has  been  no  previous  demand  for  possession, 
since  he  is  tenant  at  will  of  the  owner.  Jones  v. 
Temple,  87  Va.  210. 18  S.  £.  Rep.  404,  84  Am.  St  Rep. 
•49. 

ReoMvsl  daring  Tern.— The  simple  fact,  that  a 
tenant  moves  off  the  leased  premises  during  his 
term,  does  not  entitle  his  landlord  to  enter  and  put 
another  tenant  in  possession  :  and  if  the  landlord 
does  so  enter  during  the  term,  the  first  lessee  may 
recover  the  premises  from  the  second  lessee  by  ac- 
tion of  unlawful  entry  and  detainer.  Chancey  v. 
Smith.  2S  W.  Va.  404,  52  Am.  Rep.  217. 

AlMadonmeat—DoaMind— Option.— Where  a  lease 
provides  that  the  failure  to  pay  the  rent  within  sixty 
days  after  it  is  due  shall  constitute  an  abandonment 
of  the  same,  and  the  tenant  fails  to  comply  there- 
with, and  the  landlord  demands  payment  at  the 
time,  place,  and  in  the  manner  prescribed  by  com- 
mon law.  and  the  payment  of  the  rent  is  not  made 
in  proper  time,  he  is  at  his  option  to  enter  upon  the 
premises,  or  such  part  thereof  sis  can  be  entered 
upon  by  him.    Bowyer  v.  Seymour,  18  W.  Va  IS. 

Deouuid— No  Property  Llsble  for  Rent —If  a  grant 
be  made,  reserving  a  yearly  rent  with  a  condition 
that  the  grantor  may  re-enter  if  the  rent  be  not 
paid  after  demand  made  upon  the  premises,  if  no 
property  is  found  on  the  land,  whereof  distress  can 
be  made :  the  grantor,  upon  demand  made,  and 
failure  to  pay,  no  property  to  distrain  being  found 
on  the  land,  may  re-enter  and  grant  over  to  another. 
Wartenby  v.  Moran.  8  Call  491. 

Definition  of  Eviction.— The  term  eviction  may  be 
defined  as  not  a  mere  trespass,  but  something  of  a 
grave  and  permanent  character  done  by  the  land- 
lord, with  the  Intention  of  depriving  the  tenant  of 
the  enjoyment  of  the  demised  premises.  Tunis  v. 
Orandy,  22  Gratt  100. 

Snrrender  No  Bvictlon  — In  a  suit  against  the  lessor 
of  premises,  to  which  the  tenant  was  not  a  party, 
a  decree  directing  the  sheriff  to  lease  the  demised 
premises,  which  was  done,  the  tenant  giving  posses- 
sion, his  surrender  was  held  not  to  amount  to  an 
eviction.  Murray  Caldwell  &  Co.  v.  Pennington,  8 
Qratt.  01. 

Snb-lesse— Remslnder  Rented  with  Consent  of  land- 
lord—No  Bvictlon  —On  October  8rd,  17W,  land  was 
leased  for  a  term  of  five  years.  On  Nov.  0th.  1705, 
the  lessee  demised  the  remainder  of  his  term  to 
Si.,  who  agreed  with  the  landlord  in  May,  1707,  that 


he  might  rent  the  remainder  of  his  year  to  whom- 
soever he  wished.  Accordingly  the  landlord  rented 
to  G.  for  two  years.  In  an  action  by  the  original 
lessee  against  Q.  it  was  held  the  lease  to  G.  was  not 
an  eviction  of  the  plaintiff,  and  did  not  prevent 
the  landlord's  recovering  a  balance  due  for  rent 
on  the  original  contract  Cooke  v.  Wise,  8  H.  &  M. 
408. 

Recovery  by  Title  Psramount— DIschsrge  of  Rent.— 
If  leased  land  be  recovered  by  a  third  person  by 
title  superior  to  that  of  the  lessor,  the  tenant  is  dis- 
charged from  the  payment  of  rent  after  the  evic- 
tion by  such  recovery.  Tunis  v.  Grandy,  22  Gratt. 
100. 

Wrongful  i>eprtvstion  of  Wtaoio  or  l>srt  of  Premises 
DIschsrgss  Whole  Rent— If  a  lessor  wrongfully  de- 
prives a  tenant  of  the  whole  or  any  part  of  the  prem- 
ises, the  tenant  is  discharged  from  the  payment  of 
the  whole  rent  until  such  possession  is  restored. 
Tunis  V.  Grandy,  22  Gratt.  100.  See  section  on 
"Rent" 

[f  the  tenant  be  at  any  time  deprived  of  leased 
premises  by  the  agency  of  thelandlord  the  obliga- 
tion to  pay  the  rent  ceases.  Tunis  v.  Grandy,  22 
Gratt  100. 

Usblllty  of  LiSssee— Wsrrsnty.— In  the  absence  of 
an  express  warranty,  a  lessee  is  not  liable  for  an 
eviction  of  his  assignee  of  the  lease  under  para- 
mount title.    McClenahan  v.  Gwynn,  8  Munf .  560. 

Conveysnce  In  Pee— Election.— Conveyance  in  fee 
by  tenant  is  no  disseisin  of  the  lessor,  except  at  the 
latter's  election.    Emerick  v.  Tavener,  0  Gratt  220. 

Usblllty  of  l^ondlord-Orlginsl  i^essee    Assignee.— 

If  the  landlord  is  liable  in  case  of  eviction  under 
paramount  title  to  the  original  lessee,  he  is  equally 
liable  in  damages  to  the  assignee.  McClenahan  v. 
Gwynn,  8  Munf.  660. 

V.   A53IONJ1BNT  OP  LBA5B. 

Relstlon  Attsches  to  All  Succeeding  to  i>ossesslon.— 

It  is  an  elementary  principle,  which  has  been  re- 
peatedly approved  by  the  Virginia  courts,  that  when 
the  relation  of  landlord  and  tenant  has  been  once 
established,  it  attaches  to  all  who  may  succeed  to  the 
possession  through  or  under  the  tenant  whether 
immediately  or  mediately :  and  the  succeeding 
tenant  is  as  much  bound  by  the  acts  of  his  prede- 
cessor as  if  they  were  his  own.  Neff  v.  Ryman  (1002) , 
8  Va  Law  Reg.  407  ;  Emerick  v.  Tavener,  0  Gratt.  224. 

Where  the  lessee  of  a  term  for  years  holds  over, 
creating  a  tenancy  from  year  to  year,  and  assigns 
his  lease,  the  assignee  holds  subject  to  all  the  stipu- 
lations and  conditions  in  the  original  lease.  Allen 
V.  Bartlett,  20  W.  Va*  40w 

An  assignee  of  a  lease  is  fixed  with  notice  of  its 
covenants,  and  takes  the  estate  of  the  assignor  eum 
onere,  and  each  successive  assignee  of  a  lease,  be- 
cause of  privity  of  estate  is  liable  upon  covenants 
maturing  and  broken  while  the  title  is  held  by  him. 
W.  Va.,  etc.,  R.  Co.  v.  Mclntire,  44  W.  Va.  210.  28  S. 
E.  Rep.  000. 

LisMllty  of  L4Uidiord  to  Assignee.— The  landlord  is 
liable  to  the  assignee  of  a  lease  for  damages  when- 
ever he  would  have  been  similarly  liable  to  the 
lessee.    McClenahan  v.  Gwynn,  8  Munf.  560. 

Ijesse  of  Psctory— Assignee  Assumes  Usbllltlss— 
Rights  of  L.essor.— A  factory  was  leased  for  the  an- 
nual rental  of  two-thirds  of  its  product,  with  the 
stipulation  that  a  certain  quantity  should  be  pro- 
duced each  year,  the  lessee  agreeing  to  sell  the 
lessor's  share.  It  was  further  agreed  that  the  lease 
should  not  be  sub-let  or  assigned  without  the  written 
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permission  of  the  lessor,  who  had  the  prlylleffe  of 
terminatioflT  it  on  two  months*  notice.  "Within  a 
year  the  lease  was  asslirned.  and  the  lessor  entered 
into  a  new  agreement  with  the  sub-lessee,  the  latter 
assumlnff  all  of  the  lessee's  liabilities.  The  sub-les- 
see paid  off  the  debts  of  the  lessee.  For  the  failure 
of  the  lessee  to  manufacture  the  required  amount 
the  lessor  was  entitled  to  damaffes,  but  as  the  new 
lease  was  made  ^thln  a  year,  the  lessee's  covenant 
was  not  broken,  and  therefore  the  sub-lessee  was 
only  required  to  account  to  the  lessor  for  two-thirds 
of  the  stock  left  by  the  lessee,  after  deducting*  all 
expenses  atten  dinir  the  sale  of  what  was  sold.  Pres- 
tons  V.  McCall.  7  Oratt  121. 

Asaignees  Holdlnflr  Over— How  Amount  of  Rant  De- 
termined.—Salt  works  held  under  a  lease  by  court, 
which  lease  terminated  January  1. 1861.  was  assigned 
by  the  lessee  in  1860  for  a  term  of  ten  years,  the  aa- 
siffnees  holdinir  over  from  the  termination  of  the 
lease  In  1861,  until  the  end  of  the  assignment  in  I860. 
It  was  held  that,  in  determining'  the  rent  for  which 
the  assiffnees  should  be  held  liable,  the  court  mUrht 
require  them  to  produce,  before  the  commissioner 
selected  to  ascertain  and  report  what  would  be  a 
reasonable  rent,  all  contracts  in  their  possession  or 
control  by  which  leases  of  the  property  were  made 
to  them,  or  privileg'es  granted  to  others  to  manu- 
facture salt  duriuff  the  period  of  their  lease,  and  all 
books  and  accounts  and  papers  in  their  possession 
or  control  showing'  the  quantity  of  salt  manufac- 
tured durlnff  such  period,  and  delivered  to  them  by 
their  sub-lessees,  or  those  to  whom  such  privlleffes 
were  srranted  under  the  contract  Stuart  v.  White, 
85  Oratt.  800. 

VI.  CR0P5  AND  IMPROVBMBNTS. 

Crops— Fixed  Term— Way-Oolng  Crop— Commoik.Law 
Rule.— At  common  law  where  land  is  leased  for 
a  certain  number  of  years,  and  consequently 
the  period  of  the  term  is  fixed  and  certain,  and  the 
lease  is  silent  as  to  who  shall  be  entitled  to  the 
irrowlnff  crop  on  the  land  at  the  end  of  the  term, 
the  off-ffoing'  tenant  is  not  entitled  to  such  way* 
going  crop;  but  where  the  lease  recognizes  the 
riffht  to  sow  in  the  last  year  of  the  term,  and  the 
tenant  Is  restricted  to  the  cultivation  of  certain 
portion  of  the  land  and  pays  an  equal  annual  rental 
for  Its  use,  he  has  a  riffht  to  reap  the  way-goiuff 
crop,  where  the  lease  is  silent  as  to  who  is  entitled 
thereto.  Kelley  v.  Todd,  1  W.  Va.  1»7:  Harris  v. 
Carson,  7  Leiffh  688. 

Where  a  lease  has  a  fixed  period  for  its  termina- 
tion, and  there  is  nothlnff  In  it  purportlnff  to  give  to 
the  tenant  the  crops  growlnff  upon  the  land  at  the 
termination  of  the  lease,  the  tenant  has  no  riffht  to 
reap  those  crops  after  his  lease  ends.  Mason  v. 
Moyers,  2  Rob.  606. 

Where  land  is  rented  for  a  fixed  and  certain 
period,  the  way-ffoiuff  tenant  is  not  entitled  to  the 
way-ffoinff  crop.  Harris  v.  Carson.  7  Leigh  682.  80 
Am.  Dec.  510. 

Stipulation  for  Wheat  Crop  Harvested  after  Term 
Bnds— RIffhts  Thereto.— A  lease  for  a  term  of  years 
stipulated  that  the  land  should  be  sown  with  wheat 
and  timothy  the  last  autumn  of  the  term,  which 
terminated  in  the  sprlnff.  At  the  end  of  the  term 
the  lessee  vacated,  and  they  were  leased  affain  to 
another  lessee,  who  harvested  the  wheat.  It  was 
held  that  the  first  lessee  was  entitled  to  recover  of 
the  second  lessee  the  value  of  the  wheat.  Kelley  v. 
Todd,  1  W.  Va.  197. 

No  Restriction  aa  to  Cultivation— Riffht  to  Plow  Cer. 
tain  Pield.— In  a  suit  to  enjoin  the  defendant  from 


injurious  cultivation  of  the  land  of  his  lessor,  by 
plowing  a  certain  river  bottom  set  in  blue  gra^  la 
order  to  cultivate  it  in  com.  it  appeared  that  by  the 
terms  of  the  lease  all  the  land  was  rented  with  no 
restrictions  as  to  its  cultlvatioa.  except  that  it  waa 
agreed  that  it  should  be  farmed  in  such  manner  aa 
to  prevent  injury  to  it,  in  so  far  as  injury  could  be 
reasonably  prevented:  that  the  4and  had  been  is 
com  for  twelve  or  fifteen  times  in  the  last  thirty 
years:  that  it  was  ffood  farminff  to  plow  this  piece 
of  land,  as  it  never  washed  as  other  portions  of  the 
land  did, *but  was  the  best  com  land  on  the  place, 
and  was  easily  reset  in  blue  grass.  The  injunctloii 
was  dissolved.  Hubble  t.  Cole,  86  Va.  87.  7  S.  £.  Bep. 
842. 

improvements— Removal.— Where  the  terms  of  a 
lease  require  the  lessee  to  erect  buildings  upon  the 
leased  premises,  and  there  is  no  agreement  for  their 
removal  by  the  lessee,  he  has  no  riffht  to  remove 
them.    Pelr«e  v.  Orice.  09  Va.  768.  M  S.  E.  Bepu  SBS. 

"Renewable  or  Pay  for  Improvements.**— Where  the 
lauffuaffe  of  a  lease  is  that  it  Is  "renewable  or  pay 
for  the  improvements,"  after  a  renewal  of  the  lease, 
the  lessee  Is  not  entitled  to  the  value  of  the  improve- 
ments.   Klnff  V.  Wilson.  08  Va.  2S0,  85  S.  E.  Rep.  7S7. 

va  BSTOPPBL  OP  TENANT. 

1.  GENERALLY. 

To  Attorn.— In  a  suit  to  sell  land  it  was  sold  to  the 
plaintiff  who  conveyed  it,  and  the  ffrantees  put  a 
tenant  in  possession.  Upon  appeal  a  reconveyance 
was  ordered,  the  first  sale  beinff  set  aside,  and  tfte 
deed  was  executed.  Thereupon  the  tenant  attorned 
and  afterwards  ffave  possession  to  the  orlglaal 
owner,  to  whom  the  reconveyance  had  been  made. 
On  ejectment  the  relation  of  the  tenancy  did  not 
estop  the  tenant  to  attorn.  Miller  v.  Williams.  IS 
Gratt.  818. 

To  Repel  Claim  lor  Rent— If  a  tenant  has  occupied 
and  enjoyed  the  use  of  land,  he  will  be  estopped  la 
an  action  by  the  landlord  for  the  rent  to  repel  his 
claim  on  the  ffround  that  the  lease  was  void.  Wat- 
son V.  Alexander.  1  Wash.  840l  See  section  on 
"Rent,"  infra. 

To  Acquire  RIffhto  at  Tax  Sale.— A  tenant  who  is 
bound  under  the  lease  to  pay  the  taxes  on  demised 
premises  cannot  by  purchase  at  a  tax  sale  acquire 
any  riffhts  affalnst  his  lessor.  Williamson  v.  RusaelL 
18  W.  Va.  612. 

To  aalm  Forfeiture.— A  lease  of  coal  lands  to  a 
company  contains  the  condition  that  unless  con- 
demnation proceedlnffs  by  a  railroad  company  for 
a  line  to  the  land  be  commenced  by  a  certain  time, 
the  lease  shall  be  void  at  the  option  of  the  lessor. 
The  owner  of  land  souffht  to  be  condemned  refuses 
to  sell  the  riffht  of  way,  and  subsequently  acquired 
the  interest  of  some  of  the  lessors.  The  conditioa 
beinff  broken,  it  was  held  that  he  was  not  estopped 
from  clalmluff  a  forfeiture  of  the  lease.  Laurel, 
etc..  Co.  V.  Browninff,  00  Va.  5^  89  S.  E.  Rep.  156. 

To  Deny  Boundaries.— Tenant  is  estopped  to  deny 
boundaries  of  the  demised  premises  as  described  in 
the  lease,  or  that  his  possession  is  within  them,  in  aa 
action  for  unlawful  detainer,  where  he  has  executed 
the  lease  acknowledfflnff  such  description  and  pos- 
session.   Emerlck  v.  Tavener.  0  Oratt.  220l 

To  Deny  Covenants  In  Lease.— Where  a  written 
lease  describes  the  property  as  containinff  six  salt 
wells,  the  recitals  as  to  the  number  of  wells  included 
in  the  premises  after  the  lease  has  been  accepted 
and  acted  on  for  more  than  two  years  by  the  leasee, 
with  ample  opportunity  of  knowlnff,  not  only  the 
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contents  of  tbe  lease,  but  also  tbe  character  and 
qaality  of  the  leased  property,  must  be  regarded  as 
conclusive  of  the  fact  between  the  parties  to  the 
lease.  Clifton  v.  MonUffue,  40  W.  Va-  207.  21  S.  £. 
Bep.  858. 

To  Deny  Power  of  LoMor  to  Contract  by  Assumed 
Nnme.— Where  an  action  of  unlawful  detainer  is 
broufirht  by  a  minlnsr  company  In  its  proper  corpo- 
rate name  against  one  of  its  tenants,  althouffh  the 
lease  was  in  writiuflr,  and  executed  by  the  company 
in  a  name  different  from  its  true  corporate  name, 
assumed  for  its  own  convenience,  the  tenant  accept- 
IniT  said  lease,  and  occupy Insr  the  premises,  and 
paying  rent  thereunder  is  estopped  from  denying 
the  power  of  the  corporation  to  contract  in  its 
assumed  name.  Marmet  Co.  v.  Archibald,  87  W.  Va 
778,  17  S.  E.  Rep.  290. 

Sab.tenants  Bound  by  Acts  of  Predecessor.— When 
once  the  relation  of  landlord  and  tenant  is  estab- 
lished by  the  act  of  the  parties,  it  attaches  to  all 
who  may  succeed  to  the  possession  through  or 
under  the  tenantwhether  immediately  or  remotely. 
the  succeeding  tenant  being  as  much  bound  by  the 
acts  and  admissions  of  his  predecessor,  as  if  they 
were  his  own.    Allen  v.  Bartlett  20  W.  Va.  45. 

2.  TO  DENY  LANDLORD'S  TITLE. 

OenersI  Rule.— The  general  rule  is  firmly  estab- 
lished that  the  possession  of  the  tenant  is  the  posses- 
sion of  the  landlord,  and  is  not  adverse  to  him,  and 
the  tenant  will  not  be  allowed  to  deny  his  landlord's 
title.  Allen  v.  Paul.  24  Qratt.  882:  Rakes  v.  Rustin 
Land,  etc.,  Co.,  2  Va  Dec.  156:  McClung  v.  Echols, 
5  W.  Va.  216:  Gale  v.  Oil,  etc.,  Co.,  6  W.  Va.  210: 
Campbell  v.  Petterman,  20  W.  Va.  412:  McFarland 
▼.  Douglass.  11  W.  Va.  682:  Miller  v.  Williams,  15 
Oratt.  218:  Reusens  v.  Lawson,  01  Va.  258,  21  S.  E. 
Rep.  847:  Bushong  v.  Rector,  82  W.  Va  817,  0  S.  E. 
Rep.  227:  Dobson  v.  Culpepper,  28  Oratt  852;  Voss 
T.  King,  88  W.  Va  286. 10  S.  E.  Rep.  402:  Voss  v.  King, 
»  W.  Va.  607, 18  S.  E.  Rep.  762:  Bodkin  v.  Arnold.  45 
W.  Va.  00.  80  S.  E.  Rep.  154;  Hodgkin  v.  M'Veigh,  86 
Va.  761,  10  S.  B.  Rep.  1065:  Hurst  v.  Dulany,  84  Va. 
701,  6  S.  E.  Rep.  802:  Emerlck  v.  Tavener,  9  Oratt 
SSO:  Locke  v.  Frasher.  70  Va.  400:  Oenin  v.  Ingersoll. 
%  W.  Va  558:  Creekmurv.  Creekmur,  76  Va.  480; 
Snttle  V.  Richmond,  etc.  R.  Co..  76  Va.  280. 

It  was  held  in  Stuart  v.  Andrews,  I  Va.  Dec.  440, 
which  was  an  action  of  unlawful  detainer  to  recover 
the  possession  of  land  which  had  been  leased,  that 
where  the  defendant  had  acknowledged  the  right 
of  the  plaintiff  "by  a  solemn  contract  under  his 
hamd  and  seal,  under  which  contract  became  into 
the  possession  and  enjoyment  thereof,  and  obligated 
himself  to  return  the  same  to  the  plaintiff  at  the 
expiration  of  the  lease,  by  the  law  as  established 
for  ages,  he  is  estopped  to  deny  his  title,  and  is 
bound  by  his  solemn  covenant  to  surrender  to  him 
the  possession." 

exception  to  Rule.— But  If  a  party  is  in  possession 
of  land  under  a  claim  of  title,  and  is  by  fraud  or 
mistake  Induced  to  believe  that  another  has  a 
better  title  to  it  and  thereby  to  take  a  lease  from 
him.  the  tenant  is  not  estopped  by  the  lease  from 
denying  the  landlord's  title  and  showing  that  he 
has  a  good  Utle  to  the  property.  Alderson  v.  Miller, 
15  Oratt  270:  Turpln  v.  Saunders,  82  Oratt  88:  Locke 
▼.  Frasher,  79  Va.  400;  Oale  v.  Oil,  etc.,  Co..  6  W.  Va. 
210:  Jones  v.  Fox,  20  W.  Va.  880:  Voss  v.  King,  88  W. 
Va.  241,  10  S.  E.  Rep.  403.  See  also,  Voss  v.  King,  88 
W.  Va.  607. 18  S.  E.  Rep.  762:  Bodkin  ▼.  Arnold,  45  W. 
Va.  SO.  80  S.  E.  Rep.  154. 
Rale   Applies  Only  When  Controversy  Is  between 


Landlord  snd  Tenant— The  rule  that  a  tenant  cannot 
deny  the  title  of  his  landlord  applies  only  In  actions 
against  the  tenant  for  rent  or  possession,  but  does 
not  render  the  tenant  Incompetent  to  deny  such 
title  In  a  controversy  between  other  parties  and  the 
landlord,  in  which  such  tenant  has  no  Interest. 
Bartley  v.  McKlnney.  28  Oratt  750. 

Rale  Does  Not  Apply  When  Tensnt  Clslns  Life  Bs- 
tste,  Which  Lsndlord  Hss  Acknowledged.— The  rule 
that  a  tenant  cannot  set  up  against  his  landlord  In 
ejectment  an  adversary  title  In  a  stranger,  does 
not  apply  where  the  title  set  up  by  the  tenant  is  a 
lease  for  life  from  the  person  under  whom  the 
plaintiff  claimed  to  one  under  whom  the  tenant 
claimed,  the  validity  of  which  the  plaintiff  had  ad- 
mitted by  the  regular  annual  recelift  of  the  rents 
stipulated  therein,  from  defendant  and  those  under 
whom  he  claimed,  down  to  a  period  of  two  months 
before  the  institution  of  the  suit  Smoot  v.  Idar- 
shall.  2  Leigh  184. 

Rule  Not  Affected  by  Possession  under  Contract  of 
Purchsse  at  Time  off  Lesse.- The  operation  of  the 
general  rule  that  the  tenant  cannot  deny  his  land- 
lord's title  Is  not  affected  by  the  fact  that  tenant  I? 
In  actual  possession,  as  under  a  contract  of  pur- 
chase, at  the  time  he  accepts  the  lease:  that  by  such 
acceptance  he  as  effectually  recognizes  the  title  and 
possession  of  the  lessor  as  If  he  had  entered  and 
taken  possession  under  and  by  virtue  of  the  lease 
Itself.  Jordan  v.  Katz,  80  Va.  628,  16  S.  £.  Rep.  866: 
Locke  V.  Frasher,  79  Va.  400;  Emerlck  v.  Tavener,  0 
Oratt  280. 

No  Adverse  Possession  without  Poll  Notice.— The 
relation  of  landlord  and  tenant  Is  one  carefully 
guarded  by  the  law,  and  It  will  not  allow  one  who 
has  come  into  the  possession  of  land  under  another 
to  set  up  an  adverse  claim  to  it  without  full  notice 
of  his  disclaimer  or  assertatlon  of  adverse  title. 
Emerlck  v.  Tavener,  0  Oratt  221,  237:  Creekmur  v. 
Creekmur,  75  Va  480, 486:  Reusens  v.  Lawson,  01  Va. 
226,  21  S.  E.  Rep.  847.  See  next  section.  "8.  Adverse 
Possession  of  Tenant"  inAo. 

Applies  to  Sabstltuted  Tensnt.— Possession  of  land 
obtained  from  the  tenant  of  another  Is  merely  the 
substitution  of  one  tenant  for  another,  and  such 
substituted  tenant  cannot  be  heard  to  set  up  title  or 
possession  in  himself  adverse  to  that  under  which 
he  entered.    Oenin  v.  Ingersoll,  2  W.  Va  668. 

Estoppel  Attaches  to  All  5ucce^tors  under  Tenant.  — 
Tenant's  estoppel  to  deny  lessor's  title  attaches  to 
all  successors  who  acquire  possession  through  or 
under  such  tenant  either  Immediately  or  remotely. 
So  where  one  acquires  possession  under  an  absolute 
conveyance  In  fee  from  the  tenant,  the  rule  applies. 
Emerlck  v.  Tavener,  0  Oratt.  220. 

Applies  to  One  Living  with  Tenant  and  Helping  Pay 
Rent.— One  living  with  a  tenant  and  helping  to  pay 
the  rent  cannot  acquire  any  rights  to  the  demised 
land  by  adverse  possession.  Hodgkin  v.  McVeigh. 
86  Va  751, 10  S.  E.  Rep.  1065. 

Tenant  Estopped  In  All  Actions.— in  an  action  by  a 
landlord  against  his  tenant  whether  the  action  be 
debt  assumpsit,  covenant,  or  unlawful  detainer, 
where  neither  fraud  nor  mistake  is  shown  in  the 
procurement  of  the  lease,  no  proof  of  title  is  re-* 
quired  by  the  landlord,  for  in  such  case  the  tenant 
Is  estopped  from  denying  the  title  of  his  landlord.. 
Voss  V.  King,  38  W.  Va.  607. 18  S.  E.  Rep.  762. 

dsme— Direct  or  Collsteral.— Tenant  Is  estopped  to 

Impugn  landlord's  title  during  the  tenancy,  or  until 

he  has   restored   possessslon,  or   done  something 

I  equivalent  thereto,  either  by  proof  of  title  in  him- 
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self  or  another,  whether  the  question  arises  In  a 
direct  action  to  recover  possession  or  in  a  collateral 
action.    Erne  rick  v.  Tavener,  9  Gratt  220. 

Rule  Not  Ap|>liGable  When  Pojecssion  Surreiidered 
or  Recovered.—A  tenant  who  surrenders  possession 
at  the  end  of  his  term,  or  from  whom  possession  is 
recovered,  is  not  prevented  by  the  existence  of  such 
tenancy  at  one  time,  or  by  the  deed  of  lease  which 
he  executed,  from  contesting  the  title  of  his  former 
landlord.    Wild  v.  Serpell,  10  Gratt  406. 

Plndins  by  5peclal  Verdict.— Where  a  special  ver- 
dict finds  that  both  the  tenant  of  land,  and  one 
claimingr  possession  of  it  claim  an  estate  in  fee  sim- 
ple under  the  same  person,  it  is  a  finding  of  the 
seizin  of  the  claimant,  and  the  tenant  is  estopped  to 
deny  it.    Creigh  v.  Henson,  10  Gratt  281. 
Abeolote  Deed— Mortgage— Rental- Injttnctlon.— A  lot 
'  is  bought  and  a  house  is  built  thereon  for  one  party, 
with  money  furnished  by  another,  who  takes  the 
deed  in  his  own  name  as  security.    Default  being 
made  in  the  monthly  payment  of  money,  which  was 
agreed  to  be  done  until  the  debt  was  extinguished, 
by  mutual  consent  the  property  was  placed  with  a 
real  estate  agent  who  rented  it  to  the  purchaser. 
The  parties  subsequently  had  a  disagreement  as  to 
the  amount  of  rent,  the  grantee  threatening  to  sue 
to  recover  the  land,  a  suit  was  brought  by  the  pur- 
chaser to  enjoin  the  proceedings   to  recover  the 
property.    It  was  held  that  the  bill  should  be  dis- 
missed as  by  the  agreement  under  which  the  plain- 
tiff became  defendant's  tenant  the  former  waived 
all  rights  under  the  deed.'and  was  estopped  to  deny 
the  defendant's  title.    Jordan  v.  Katz,  89  Va.  088,  16 
S.  E.  Rep.  866. 
8.  ADVERSE  POSSESSION  OP  TENANT. 
Notice  of  Dlsclalner  and  Adverse  Possession  —A  ten- 
ant cannot  set  up  an  adverse  title  against  his  land- 
lord unless  he  first  gives  notice  to  the  latter  that  he 
disclaims  the  relation  and  holds  adversely.    Voss  v. 
King.  83  W.  Va.  286. 10  S.  E.  Rep.  408:  Allen  v.  Paul, 
84  Gratt  888;  Genin  v.  IngersoU,  8  W.  Va.  668;  Reu- 
sens  V.  Lawson.  91  Va.  226,  887,  21  S.  E.  Rep.  847;  Hul- 
vey  V.  Hulvey,  98  Va.  182.  28  S.  E.  Rep.  288;  Emerick 
V.  Tavener.  9  Gratt.  221;  Creekmur  v.  Creekmur,  75 
Va.  480. 

As  was  said  in  the  late  case  of  Neff  v.  Ryman 
(1902),  8  Va.  Law  Reg.  497.  quoting  from  Reusens  v. 
Lawson,  $upra,  "The  relation  of  landlord  and  tenant 
is  one  carefully  guarded  by  the  law,  and  it  will  not 
allow  one  who  has  come  into  possession  of  land 
under  another  to  set  up  an  adverse  claim  to  it  with- 
out full  notice  of  his  disclaimer  or  assertion  of  ad- 
verse title.'* 
Deed  Actepted  from  Other  Than  Landlord— Adverse 

Claim— Notice.— Thus  if  a  tenant  accept  a  deed  from 
another  person  tban  his  landlord,  purporting  to 
convey  the  land  to  him  in  fee,  and  later  conveys  it 
In  fee  to  another,  and  he  and  his  alienees  claim  the 
land  in  their  own  right  under  such  conveyance, 
with  the  knowledge  of  the  landlord,  the  possession 
by  the  tenant  and  his  alienee  is  adverse.  Swann  v. 
Thayer,  86  W.  Va.  46,  14  S.  E.  Rep.  428;  Swann  v. 
Young.  86  W.  Va.  67,  14  S.  E.  Rep.  426. 

Acceptance  of  Lease  When  In  Possession— Termina- 
tion—Surrender  —So  a  lessee  in  possession  mar 
accept  a  lease  from  one  claiming  to  be  the  owner, 
and  after  the  termination  of  his  term  terminate 
his  tenancy  by  disclaimer  and  notice  to  such  person, 
and  he  will  not  in  such  case  be  required  to  surren- 
der the  possession  before  he  will  be  allowed  to  set 
up  an  adverse  title  in  himself  or  a  third  person. 
Voss  V.  King,  88  W.  Va.  286. 10  S.  E.  Rep.  402. 


Restoration  of  Possession  by  Sabetltnted  T« 

And  before  a  substituted  tenant  can  set  up  adverse 
possession  he  must  restore  the  possession  acquired 
through  the  tenant  of  ahother  and  assert  his  claim, 
or  give  notice  to  the  landlord  or  cotenant  of  his 
claim,  or  he  must  actually  oust  the  tenant  Genin 
V.  Ingersoll,  8  W.  Va.  668. 

Property  Surrendered  in  Acquiring  Rights  gnbst 
quent  to  Relation.— If  a  tenant  acquires  rights  ad- 
verse to  his  landlord  subsequent  to  the  creation  of 
the  relation,  he  must  surrender  the  property  before 
he  can  assert  such  adverse  rights.  Emerick  v.  Tst- 
ener.  9  Gratt  220. 

Lessor  Jlnst  Have  Notice.— Tenant's  possession  does 
not  become  adverse  by  his  holding  over  and  dis- 
claiming to  hold  under  the  lessor,  and  claiming  the 
fee,  unless  full  notice  thereof  Is  brought  home  to 
the  lessor.    Emerick  v.  Tavener,  9  Gratt  280. 

Evidence  Required.— In  order  to  make  a  tenantTi 
possession  adverse  to  his  landlord,  the  notice  of 
such  adverse  holding  need  not  be  shown  by  eri- 
deuce  so  convincing  as  to  preclude  all  doubt 
Reusens  v.  Lawson,  91  Va.  886,  31  S.  R  Rep.  847. 

Person  Living  with  Tenant  and  Helping  Pay  Real- 
A  person  who  lives  with  a  tenant  and  helps  to  pay 
the  rent  cannot  acquire  an  adverse  poasessiOD 
against  the  landlord  while  such  condition  exists. 
Hodgkin  V.  McVeigh,  86  Va.  751. 10  S.  £.  Rep.  100ft. 

Church  Trustees  Holding  Property.— Church  trus- 
tees holding  property  placed  trustees  of  another 
church  in  possession  thereof,  and  the  latter  ac- 
knowledged the  formers  title.  The  latter  wiU  not 
be  allowed  to  set  up  any  adverse  right  or  title  to 
their  landlords,  unless  they  prove  that  they  dis- 
claimed holding  of  them,  or  In  good  faith  abandoned 
the  premises,  or  asserted  and  claimed  an  advene 
right  with  notice  thereof  to  their  landlords  three 
years  previous  to  the  institution  of  the  suit  Allen 
v.  Paul,  24  Gratt  888.  See  generally,  monographic 
note  on  "Adversary  Possession'*  appended  to  NowUn 
V.  Reynolds,  26  Gratt  187. 

VIU.  RENEWAL  IN  QBNERAL. 

By  Holding  Over.— Where  a  tenant  in  possession 

under  a  lease  continues  in  possession  after  the  ex- 
piration of  the  term,  the  law  implies  a  renewal  of 
the  lease  on  the  same  terms.  Voss  v.  Bling,  SB  W. 
Va.  607, 18  S.  £.  Rep.  762.  See  section  '*n.  Kinds  of 
Tenancies,"  subsection  **2.  Year  to  Year." 

Effect  of  Qeneral  Covenant  for  Renewal— ft  Is  well 
settled  that  a  general  covenant  for  renewal  in  a 
lease  does  not  imply  a  perpetual  renewal.  Tfie 
most  a  lessor  is  bound  to  give  on  such  a  covenant  Is 
a  renewal  for  one  term  only.  Thus  where  land  was 
rented  for  one  or  ten  years  at  twenty-five  dollan 
per  annum,  with  the  following  provision  '"renew- 
able, or  pay  for  the  improvements  at  their  valua- 
tion" and  the  lessee  holds  over  without  any  new 
agreement  after  the  expiration  of  a  renewal  of  tea 
years,  the  lessor  was  entitled  to  the  possession  of 
the  premises  at  the  end  of  any  one  year.  Kinrv* 
Wilson,  98  Va.  289,  86  S.  E.  Rep.  727;  Pelrce  v.  Orloe. 
98  Va.  768,  24  S.  E.  Rep.  89S. 

By  One  Joint  Lessee— Notice.— Where  six  parties 
become  joint  lessees  of  real  estate  for  the  term  of 
five  years,  with  the  privilege  of  continuing  the  lease 
for  an  additional  term  of  five  years,  upon  giving 
sixty  days*  notice  prior  to  the  end  of  the  term,  one 
of  the  lessees  has  no  power  to  extend  the  lease  by 
giving  the  required  notice  unless  the  other  lessees 
concur  therein.  Howell  v.  Behler,  41  W.  Va.  610. 
84  S.  E.  Rep.  646. 
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By  Porctaasert  of  Share  of  One  Joint  Lessee— Notice* 

— A  lease  is  made  to  six  loint  lessees  for  five  years, 
with  the  privllefire  of  an  extension  for  an  additional 
five  years,  apon  sixty  days*  notice  prior  to  the  end 
of  the  term.  Possession  is  taken  by  only  one  of  the 
lessees,  who  dies  before  the  expiration  of  the  term. 
At  the  sale  of  the  estate  of  the  deceased  lessee,  a 
purchaser  of  the  lease  cannot  extend  the  term  for 
an  additional  Ave  years,  and  a  bill  by  him  to  enforce 
specific  performance  as  to  the  extension  of  the 
term  will  be  dismissed.  Howell  v.  Behler,  41 W.  Va. 
610.  84  S.  £.  Bep.  640. 

Lea«c  Renewable  Porever—Condltlon  Not  Complied 
with— Rent  Paid  Promptly— Notice  to  Quit— Tender.— 

A  lease  of  land  is  made  for  ninety-nine  years,  renew- 
able forever.  It  provides  that  the  rent  shall  be 
paid  annually  on  the  first  day  of  June  in  every  year, 
and  if  the  annual  rent  remains  unpaid  for  six 
months  after  it  becomes  due,  then  the  lessor  shall 
re-enter  and  hold  as  formerly  until  all  arrears  in 
rent  are  paid.  It  is  further  provided  that  at  the 
expiration  of  the  term  the  lessor,  in  case  the  condi- 
tions are  complied  with,  so  as  to  entitle  a  lessee  to 
a  renewal,  shall  execute  a  new  lease  for  the  same 
term  and  on  the  same  conditions  as  the  first,  except 
that  one  year's  rent  extraordinary,  and  the  charges 
of  makinff  and  recording  the  conveyance,  shall  be 
paid  by  the  lessee  at  the  time  of  the  renewal,  and 
that  the  lease  may  be  continued  forever  at  the  ex- 
piration of  each  term  by  making  new  leases,  sub- 
ject to  the  above  conditions.  The  riffht  to  renew  is 
not  lost  where  all  the  rents  were  paid  without  de- 
mands, although  not  upon  the  exact  date  when  due, 
and  notwithstandiuff  that  for  several  years  after 
the  termination  of  the  first  lease,  the  rent  was  paid 
and  accepted  as  formerly,  without  any  offer  or 
demand  for  renewal;  the  lessee  having  imme- 
diately, on  notice  to  quit  from  the  lessor,  made  a 
tender  of  everythinff  required.  Selden  v.  Camp,  06 
Va.  S87,  88  S.  E.  Rep.  877. 

IX.  RENT. 

1.  IN  GENERAL. 

Definition.— Rent  signifies  a  compensation  or  re- 
turn, beinff  in  the  nature  of  an  acknowledffment 
fflven  for  some  corporeal  inheritance,  and  though 
of  late  years  it  usually  consists  of  money,  yet 
formerly  it  consisted  of,  and  still  may  consist  of, 
thinffs  incapable  of  any  profit.  Newton  v.  Wilson, 
8  H.  &  M.  470. 

How  True  Rental  Estimated.— The  true  annual 
rental  value  of  land  is  not  the  value  of  all  the  farm 
products  which  can  possibly  be  realized  from  its 
use  when  the  land  is  stocked,  farmed,  and  managed 
'With  the  greatest  skill  and  industry,  but  it  is  the 
price  which  a  prudent  and  industrious  farmer  can 
afford  to  pay  for  its  use,  after  taking  Into  considera- 
tion the  probable  amount  and  market  value  of  his 
crop,  and  the  probable  injuries  thereto  resulting 
from  the  ordinary  chanffes  of  climate  and  season. 
Moore  v.  Liffon,  80  W.  Va.  146. 8  S.  E.  Rep.  578. 

In  estimating  the  rents  and  profits  of  land,  which 
has  been  wrongfully  held  by  the  vendor  in  a  con- 
tract for  its  sale,  the  annual  value  of  the  land  in 
the  hands  of  a  prudent  and  discreet  tenant  upon  a 
judicious  system  of  husbandry  is  the  proper  rule  in 
the  case,  which  should  be  influenced  in  some  meas- 
ure by  the  mode  of  treatment  by  the  occupant 
Bollinff  V.  Lersner.  86  Oratt.  36. 

Landlord  Has  InsuraMo  Interest  in  Tenant's  Fnml- 
turo.— Where  a  tenant  owes  rent  to  his  landlord, 
the  latter  has  an  insurable  interest  in  the  tenant's 


furniture,  while  on  the  premises,  as  such  is  liable  by 
statute  for  the  debt  of  the  tenant  Mut,  etc.,  Ins. 
Co.  V.  Ward.  95  Va.  881.  28  S.  E.  Rep.  200. 

Ground  Rents  in  1779  — Scale  of  Depreciation.— 
Where  there  was  conveyance  of  land  in  fee  simple 
in  1770,  upon  a  ground  rent  charged  thereon,  pay- 
able in  current  money,  the  rent  was  subject  to  tbe 
scale  of  depreciation.  Watson  v.  Alexander,  | 
Wash.  840.  ' 

Rents  Reserved  by  Lord  Fairfax— Rents  Ctaarge.— 
The  rent  of  five  shillings  sterlinff  reserved  by  Lord 
Fairfax  upon  lots  in  the  town  of  \OTb Chester.  Va., 
were  not  quit  rents,  but  rents  charge.  Nor  were 
such  rents  destroyed  by  any  of  the  acts  of  the  com- 
monwealth passed  duriuff  the  Revolutionary  War. 
Marshall  v.  Conrad,  5  Call  864. 
8.  WHO  ENTITLED  TO  RENT. 
Land  Sold  under  Decree.- Land  was  sold  under  de- 
cree of  court  after  a  contract  had  been  made  for  its 
rental.  The  purchaser  was  complete  owner  from 
the  day  of  sale,  and  was  entitled  to  the  rent  fallingr 
due  thereafter.    Taylor  v.  Cooper,  10  Leigh  817. 

Ouardian  Leasing  Ward's  Land.— A  ffuardian  may 
lease  the  lands  of  his  ward,  during-  Infancy,  if  the 
gnardianshlp  so  lonff  continues,  and  may  reserve 
the  rents  to  the  ward  or  to  himself;  and  payment 
of  the  rent  in  either  case,  to  the  guardian,  would 
be  ffood.  Ross  v.  Qill,  1  Wash.  87.  See  monographic 
note  on  "Guardian  and  Ward"  appended  to  Barnum 
V.  Frost  17  Gratt  808. 

Devise  of  Rents  and  Reversion— Purchase  of  Rever- 
sion by  Lessee.— The  owner  of  land  leased  it  for  a 
term  of  twenty  years,  with  the  privilege  to   the 
lessee  to  end  the  term  at  any  time  on  paying-  five 
shillings.     The    lessor   then   devised    the   annual 
rental  to  his  daughter,  and  the  reversion  to  his  son, 
who  sold  to  the  lessor,  and  the  latter  immediately 
terminated  his  lease.    It  was  held  that  the  lessee 
could  not  disappoint  the  legatees,  and  he  was  de- 
creed to  pay  them  the  rent    Graham  v.  Woodson, 
2  Call  240. 
8.  WHO  LIABLE  FOR  RENT. 
When  Part  Only  of  Joint  Lessees  Take  L4Uid.— Where 
two  of  four  joint  lessees  of  land  take  possession  in 
accordance  with  the  agreement  made  between  the 
owner  and  all  of  the  lessees,  the  occupancy  of  the 
two  is  tbe  occupancy  of  all,  and  they  are  all  lessees 
of  the  landlord  and  are  responsible  to  him  in  an 
action  for  use  and  occupation,  regardless  of  their  re- 
lations inter  $e.    Goshom  v.  Steward,  16  W.  Va.  687. 
Death  of  Tenant  during  Term— Bstate  Liable.— When 
a  married  woman  becomes  lessee  of  property  for 
a  term  of  years,  her  estate  is  liable  for  rent  during 
the  whole  term,  although  she  died  soon  after  mak- 
ing the  lease,  and  the  property  is  occupied  by  others, 
as  the  lease  continues  as  the  property  of  the  estate. 
Hutchings  V.  Commercial  Bank,  01  Va.  68,  20  S.  E. 
Rep.  osa 

Lis  Pendens— Successful  Claimants.— Where  the  pur- 
chaser of  property  at  a  judicial  sale  had  notice  of  a 
pending  suit  setting  up  an  adverse  claim  to  the 
property,  he  is  liable  to  the  adverse  claimants  for 
rent  they  being  adjudged  entitled  to  the  property, 
although  he  immediately  delivers  possession,  and 
shortly  after  title,  to  another,  who  is  insolvent. 
Simpson  V.  Dugger,  88  Va.  068.  14  S.  E.  Rep.  760. 

Partnership  Occupying  Premises  under  Unauthor* 
Ized  Lease  —One  member  of  a  partnership  without 
authority  from  his  copartners  leases  a  tenement 
for  a  term  of  years  by  deed,  which  he  signs  and 
seals  in  the  partnership  name.  The  house  is  used 
and  occupied  for  a  portion  of  the  term  for  partner- 


739 


2  ROB. 


Virginia  Reports,  Annotatbd. 


ahip  purposes,  and  the  yearly  rents  are  credited  to 
the  lessor  on  the  books  of  tbe  partnership.  Tbe 
partner  Tvbo  signed  the  deed  havinff  died,  his  sar- 
ylvlnsr  partners  abandon  the  tenement,  and  the  ex- 
ecutor and  devisee  of  the  lessor  flies  a  bill  asralnst 
them  and  the  administratrix  of  the  deceased  part- 
ner for  specific  performance,  and  for  a  decree  for 
tents  for  the  residue  of  the  term.  It  was  held  that 
Ithouffh  the  deed  of  lease  executed  by  one  partner 
alone  was  not  binding  upon  the  partners,  yet  the 
aoreemenl  for  the  lease  for  the  use  of  the  partnership 
was  binding  o^hem,  and  was  not  extinguished  by 
the  deed,  and  as  the  partnership  took  the  benefit  of 
the  lease,  the  surviving  partners  shall  execute  the 
agreement,  and  pay  the  rents  for  the  whole  term. 
Kyle  V.  Roberts.  6  Leigh  406. 

Tenant  Who  Has  Bnjoyed  Land.— If  a  tenant  has 
enjoyed  the  land,  he  cannot  repel  the  landlord's 
claim  or  rent,  by  saying  "he  has  nothing  In  the 
land,"  or  that  the  conveyance  was  void.  Watson 
V.  Alexander,  1  Wash.  840. 

Voluntary  Surrender  of  Premises  to  Sheriff. —In  a 
suit  between  third  persons  and  a  lessor,  to  which 
the  tenant  was  not  a  party,  the  sheriff  was  directed 
by  a  decree  to  rent  out  the  demised  premises,  which 
was  accordingly  done  and  the  tenant  yielded  pos- 
session. As  the  decree  did  not  direct  the  sheriff 
to  evict  the  tenant,  and  there  was  no  paramount 
title  under  which  he  might  have  been  evicted,  his 
surrender  did  not  release  him  from  the  payment 
of  rent.  Murray  Caldwell  &  Co.  v.  Pennington,  8 
Oratt  91. 

Absolute  5ale— Intention  to  Reserve  Rent— Where 
there  was  an  absolute  sale  of  property,  but  the  In- 
tention of  the  parties  was  to  reserve  the  rent  to  the 
grantor  for  a  number  of  years,  the  grantees  incur 
a  personal  obligation  to  account  to  the  grantor 
for  the  rent    Kyles  v.  Tait,  6  Qratt  44. 

Covenant  to  Deliver  Possession  on  Sale— Asslpinient 
—Surrender.— Land  was  leased  for  a  term  of  years 
with  the  understanding  that  if  the  lessor  sold  the 
premises  during  the  term  the  lessee  should  give 
possession  at  the  end  of  the  current  year.  The  les* 
see  assigned  the  lease  with  a  similar  provision,  and 
the  assignee,  the  plaintiff,  assigned  the  term  to  the 
defendants,  reserving  a  yearly  rent  to  be  paid  asr 
long  as  the  lease  lasted,  with  the  provision  that  If 
the  original  lessor  should  sell  the  property  agree- 
ably to  the  original  contract  between  him  and  his 
lessee,  then  the  latter  contract  should  expire.  It 
was  held  that  the  djefendant  was  not  relieved  from 
his  covenant  to  pay  rent  by  the  sale  of  the  premises. 
If  there  was  no  surrender.  Dudley  v.  Estill,  6  Leigh 
562. 

Leasee  Stlpoiatlnflr  to  Pay  Rental  Until  Well  Is  Com- 
pleted.—A  person  who  accepts  an  oil  or  gas  lease, 
with  a  stipulation  therein  contained  to  pay  a  monthly 
rental  until  a  well  Is  completed,  or  until  the  termi- 
nation of  a  certain  fixed  term,  is  bound  to  pay  such 
rental,  although  he  does  not  within  such  term  enter 
upon  the  land  and  complete  the  well,  unless  he  was 
prevented  from  doing  so  by  the  plaintiffs  and  not 
by  mere  personal  default  Lawson  v.  Klrchner,  60 
W.  Va.  844,  40  S.  E.  Rep.  344. 

4.  APPORTIONMENT  AND  ABATEMENT. 

Partial  Eviction  by  LamHord  Suspends  Entire  Rent.— 
An  eviction  of  the  tenant  by  the  landlord  from  a 
portion  of  the  premises  suspends  the  payment  of  the 
entire  rent  during  the  continuance  of  the  eviction. 
Tunis  V.  Orandy.  22  Qratt  100. 

Same— Crop  of  Hay  Mowed  and  Taken  Away.— A  land- 
lord entered  upon  a  part  of  leased  premises,  and 


mowed  and  carried  away  the  hay  without  the  coo- 
sent  and  ag'ainst  the  will  of  his  tenant  wbo  never- 
theless continued  to  occupy  the  premises  until  the 
end  of  the  year.  In  an  action  of  assumpsit  for  the 
use  and  occupation  of  the  land  it  was  held  that  by 
such  entry  the  landlord  lost  the  benefit  of  the  entire 
contract  and  was  not  entitled  to  recover  any  por- 
tion of  the  rent  BrUrgs  v.  HalL  4  Lei^h  484.  96  Am. 
Dec.  820. 

Complete  Destruction  of  Premises.— It  was  agreed 
in  the  lease  of  a  mill  that  the  lessee  should  keep  it 
in  repair,  except  that  heavy  repairs,  as  injnry  bf 
floods  to  the  dam  or  forebay,  or  If  the  main  shaft  or 
wheel  should  give  away,  requiring  a  new  one,  should 
be  made  by  the  lessor  in  a  reasonable  time,  which 
should  not  operate  to  suspend  the  rent  The  mill 
was  completely  destroyed  by  an  accidental  fire,  aad 
the  lessor  refused  to  rebuild.  The  rent  was  held  to 
be  suspended  from  the  time  of  the  fire.  Thompson 
V.  Pendell.  12  Leigh  501. 

Possession  under  Contract  Held  Void— CharvsaMeisr 
Time  Held.- Where  a  purchaser  under  a  contract 
with  a  married  woman  was  deprived  of  his  pur- 
chase by  reason  of  the  fact  that  the  contract  was 
held  not  to  be  binding  upon  her,  he  was  chargeable 
with  the  fair  rental  value  of  the  land  wbile  he  had 
it  in  possession,  in  the  condition  In  wbicb  it  was 
at  the  time  he  took  possession  thereof.  Moore  v. 
Ligon.  SO  W.  Va.  146,  8  S.  E.  Rep.  57& 

Same— Improvements— Taxes.— Where  a  purchaser 
under  a  contract  of  sale  with  a  married  womaa 
enters  upon  land  and  makes  valuable ImproTemeoti 
thereon,  which  greatly  enhances  the  value  thereof, 
and  the  contract  was  held  not  binding  upon  the 
married  woman,  the  tenant  was  entitled  to  abate- 
ment on  the  amount  of  rent  with  which  he  was 
chargeable,  the  value  of  the  Improvementa.  and  all 
taxes  upon  the  land  paid  by  him  while  in  his  poases- 
slon.    Moore  v.  Ligon,  80  W.  Va.  146^  8  S.  E.  Bep.  531 

Lease  of  Mill  and  Nerro  Miller— Emancipation.— A 
lease  was  made  of  a  mill  together  with  a  tract  of 
land  adjoining,  and  a  negro  man  as  a  miller,  for  a 
term  of  years,  rendering  an  annual  rent :  the  miller 
had  previous  to  the  lease  been  emancipated  by  the 
lessor  by  a  deed  entered  of  record,  and  before  the 
expiration  of  the  first  year  left  the  services  of 
the  lessee.  It  was  held  that  the  lessee  was  entitled 
to  an  apportionment  of  the  rent  Newton  v.  Wil- 
son, 8  H.  &  M.  470. 

Two  Leases— Partial  Eviction— Partial  Posaesatoa- 
Dlstress— Action  for  Use  and  Occupation.- if  a  teoaat 
under  a  second  lease  is  put  into  possession  of  the 
whole  of  the  demised  premises,  and  is  afterwards 
evicted  from  a  part  thereof  by  the  lessee  under  the 
first  lease,  then  the  rent  will  be  apportioned,  and 
the  lessor  may  distrain  for  it  But  if  the  lessee 
under  the  first  lease  is  in  possession,  so  that  the 
lessee  under  the  second  lease  cannot  ffet  possession 
of  a  part  of  the  premises  demised  to  blm.  then  the 
second  lease  as  to  this  part  is  void  and  the  lessor 
cannot  distrain  for  a  portion  of  the  rent  though  he 
may  recover  the  fair  va.lue  of  the  balance  of  the 
premises  in  an  action  for  use  and  occupatfon. 
Tunis  V.  Qrandy.  22  dratt  100. 

Partial  Recovery  under  Title  Paramount.— if  part 
only  of  leased  land  is  recovered  by  a  third  person 
by  a  title  paramount  to  that  of  the  lessor,  such  au 
eviction  is  a  discharge  of  so  much  of  the  rent  as  is 
in  proportion  to  the  value  of  the  part  evicted.  Tunis 
V.  Orandy,  22  Qratt  109. 

Posoeaslon  of  Wron^  Land  by  Mistake.— Where  the 
vendor  of  land  delivers  to  the  vendee  by  mistake 
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other  land,  which  does  not  belonr.to  him,  and  the 
▼endee  is  evicted,  he  will  not  be  compelled  to  pay 
rent  for  the  time  he  remained  in  possession,  al- 
thouffh  he  holds  the  full  tinantity  purchased  by 
certain  metes  and  bounds.  Nelson  v.  Saddarth,  1 
H.  &  M.  3Sa 

Deprivation  of  Crops  by  Threats.— While  a  suit  was 
pendinff  by  creditors  of  a  deceased  person  to  sub- 
ject land  to  the  payment  of  their  debts,  it  was 
rented  by  the  owners  for  three  years  with  the 
asreement  that  if  it  should  be  sold  durlnir  the  term 
then  the  lease  should  terminate  on  April  1st  follow- 
f  nir  the  sale.  In  June  of  the  last  year  of  the  term  it 
was  sold,  and  in  consequence  of  the  threats  of  the 
purchasers,  one  of  whom  was  one  of  the  lessors,  to 
reap  any  crops  that  miffht  be  sowed,  the  lessee  did 
not  sow  any  fall  crops.  It  was  held  that  he  was 
entitled  to  a  deduction  from  his  rent  on  that 
account    Mason  v.  Moyers,  2  Rob.  606. 

Evidence  nnder  Qeneral  lssue.~In  an  action  of  debt 
for  rent,  on  the  plea  of  the  ireneral  issue  the  de- 
fendant may  five  in  evidence  special  circumstances 
ahowiuff  that  the  rent  ouirht  to  be  apportioned. 
Kewton  v.  Wilson,  8  H.  &  11  4m  See  secUon  on 
•^Evidence,"  infra, 

5w  INTEREST. 

Not  Allowed  When  Sufficient  Property  on  Premises 
Liable  to  Distress.— Interest  on  renu  in  arrear 
ooiTht  not  to  be  allowed  if  there  were  always  effects 
on  the  premises,  liable  to  distress,  sufficient  to  have 
satisfled  the  rent,  which  were  not  paid,  thou^rh 
demanded  by  the  landlord.  Dow  v.  Adam.  6 
Munf .  81. 

Interest  on  rents  will  not  be  allowed  where  the 
lessor  allows  it  to  accumulate,  because  he  might 
liave  distrained  for  it  if  it  were  certain.  If  it  was 
oncertain.  interest  was  not  demandable.  Skipwith 
▼.  Clinch,  2  Call  268. 

Depends  on  Circumstances.— Interest  cannot  be 
recovered  as  a  matter  of  course  in  actions  for  the 
recovery  of  rent,  but  it  may  be  given  under  cir- 
cumstances to  be  judged  of  by  the  jury.  Mickie  v. 
Ijawrence,  5  Rand.  674. 

Where  a  jury  sute  in  a  special  verdict  the 
circumstances  under  which  they  allowed  interest 
in  an  action  for  the  recovery  of  rent  the  court 
ahould  disallow  the  interest  if.  under  the  clrcum- 
atances  stated,  interest  ought  not  to  be  allowed. 
Dow  V.  Adam,  6  Munf.  21. 

Allowed  on  Estimated  Rents.— Where  land  is 
occupied  by  consent  of  the  owner  it  is  proper  to 
charge  interest  upon  estimated  rents  and  profits. 
Vance  v.  Evans,  ll  W.  Va.  842. 

When  there  is  a  decree  for  specific  performance 
of  a  contract  for  the  sale  of  land,  and  for  an  ac- 
counting of  the  rents  and  proflu,  although  in  such 
case  the  rents  are  estimated,  it  is  proper  to  charge 
interest  on  them.    Boiling  v.  Lersner.  26  Gratt  86. 

Interest  Not  Allowed.— But  interest  was  not  allowed 
on  estimated  rents  and  profits  in  Roper  v.  Wren,  6 
Leigh  38,  and  Payne  v.  Graves.  5  Leigh  661. 

Not  Recoverable  by  Way  of  Damages.— Interest  Is 
not  recoverable  by  way  of  damages  in  an  action  of 
debt  for  rent  in  arrear.  Cooke  v.  Wise,  8  Hen.  &  M. 
408. 

Not  Allowed  on  Rente  In  Arrear.— In  Kyle  v.  Roberto. 
•  Lieigh  406.  interest  was  not  allowed  on  balance  of 
rents  in  arrear. 

Allowod  Where  Tenant  Attempts  to  Defeat.— In 
Oraham  v.  Woodson.  2  Call  240.  interest  was  allowed 
on  rents  in  arrear,    as  the  defendant   by  uncon- 


scientious conduct  had  endeavored  to  defeat  the 
rents  altogether. 

Delay  In  Prosecuting  Claim  for  Oround  Rents.— It 
was  held  in  Mulliday  v.  Machir.  4  Gratt.  1,  that  the 
proprietor  of  land  upon  which  rent  was  reserved, 
having  delayed  for  many  years  to  prosecute  the 
claim  for  the  ground  rents,  would  not  be  allowed 
interest  thereon. 

Replevy  Bond— Prom  Date  of  Bond.— Judgment 
ought  not  to  be  rendered  on  a  three  months*  replevy 
bond  for  interest  from  a  day  anterior  to  the  date  of 
the  bond,  but  it  may  be  rendered  for  interest  from 
the  date  of  the  bond  on  the  rent  and  costo  of  the  dis- 
tress.   Williams  V.  Howard,  8  Munf.  277. 

Act  of  Jlarch  a,  1837.— Under  the  act  of  March  2, 
1827,  a  landlord  was  entitled  to  interest  on  rent  in 
arrear,  from  the  time  it  was  due.  Brooks  v.  Wilcox, 
11  Gratt.  411. 

6.  LIEN. 

By  Statute  In  Virginia.— It  was  held  in  Bs  Wynne. 
Chase  (U.  S.)  228, 80  Fed.  Cas.  762,  which  case  came 
up  from  the  United  States  circuit  court  for  Vir- 
ginia, that  by  S  12,  UUe  41,  ch.  188,  of  the  Revised 
Code  of  Virginia  adopted  in  1860,  a  lien  for  rent  was 
given  to  the  landlord  on  goods  upon  demised  prem- 
ises, independently  of  any  proceeding  by  distress 
or  attachment 

By  Stetute  In  West  Virginia.— A  lien  is  given  by  f 
12,  ch.  08,  W.  Va.  Code  1801,  for  one  year's  stipu- 
lated rent,  whether  accrued  or  not.  upon  the  goods 
of  a  tenant  on  the  premises,  over  liens  created  after 
the  commencement  of  the  tenant's  term,  although 
no  distress  warrant  has  been  issued  for  such  renL 
Anderson  v.  Henry.  46  W.  Va.  810,  31  S.  £.  Rep.  00& 

Goods  ilust  Be  on  Demised  Premises.— The  land- 
lord's lien  for  a  year's  rent  on  the  goods  and  chat- 
tels of  his  tenant  does  not  extend  to  protect  them 
from  being  taken  by  virtue  of  any  execution,  ex- 
cept in  cases  when  the  said  goods  and  chattels  shall 
be  in  or  upon  the  demised  premises.  Geiger  v.  Bar- 
man. 8  Gratt.  ISO. 

Priority- Lien  for  Taxes  Superior.— The  lien  for 
taxes  in  West  Virginia  is  superior  to  the  landlord's 
lien  for  rent  Bartlett  v.  Loundes.  84  W.  Va.  408.  IS 
S.  E.  Rep.  702. 

Same— Deed  of  Trust  by  Tenant— New  Term.— A  deed 
of  trust  was  given  on  personal  property  by  the 
tenant  holding  for  a  term  of  years,  the  lease  con- 
taining no  agreement  for  renewal.  At  the  expira- 
tion of  the  term,  a  new  term  was  agreed  upon  on 
terms  materially  different  from  the  first  lease. 
This  was  held  to  create  a  new  tenancy  and  to  give 
the  deed  of  trust  priority  over  the  lien  for  rent  due 
under  the  last  lease.  Sf  11  and  12,  ch.  184,  Code  1878, 
construed.  Upper  Appomattox  Co.  v.  Hamilton.  88 
Va.  810,  2  S.  E.  Rep.  106;  Wades  v.  Figgatt  .75  Va. 
675;  Richmond  v.  Duesberry,  27  Gratt  210. 

Same— Tax  Sale— Purchase  by  Lessee— Mortgage— 
Dlstrew.- Goods  are  on  leased  premises,  liable  to 
rent  They  are  levied  upon  for  taxes  against  the 
lessor,  and  sold  therefor  on  the  premises  without 
removal,  the  lessee  becoming  the  purchaser,  and,  he 
not  paying  the  purchase  money,  two  parties  assume 
payment  of  it;  and  shortly  after,  while  the  property 
remains  on  the  leased  premises,  the  lessee  executes 
to  these  two  parties  a  deed  of  trust  conveying  such 
property  to  indemnify  them  against  loss  in  case 
they  should  pay;  the  sheriff  who  sold  the  property 
still  retaining  possession  after  the  execution  of 
such  deed  of  trust  until  actual  payment  to  him, 
which  payment  is  made  by  the  parties  who  assumed 
it    After  such  payment  the  trustee  takes  posset- 
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alon  of  the  property,  and  a  distress  for  rent  is  made 
on  tbe  property  within  thirty  days  after  its  removal 
from  the  premises.  The  distress  for  rent  has  pref- 
erence over  the  deed  of  trust  Bartlett  v.  Lonndes, 
84  W.  Va.  493,  12  S.  E.  Rep.  763.  See  monographic 
not€  on  "Subrogation"  appended  to  Janney  v.  Ste- 
phen. 2  Pat.  &H.  11. 

Same— Assignment  and  Purchase  of  Parnlttire— Deed 
of  Trust-Holding  Over— Distress. -On  January  1st, 
1871,  a  house  was  leased  for  the  period  of  one  year. 
In  March,  without  the  assent  of  the  lessor,  a  third 
person  took  the  lease,  and  purchased  his  furniture 
on  the  premises,  having*  borrowed  the  money  and 
conveyed  the  furniture  to  secure  the  creditor.  The 
assignee  paid  rent  to  the  lessor  and  at  the  end  of 
the  term  held  over,  and  in  March.  18718,  without  the 
consent  of  the  lessor  turned  the  house  and  furni- 
ture over  to  another,  who  paid  the  rent  to  the  lessor 
until  July  or  August,  failing  to  pay  any  rent  for  the 
rest  of  the  year.  Then  the  lessor  sued  out  a  dis- 
tress warrant  which  was  levied  on  the  property 
already  conveyed  in  the  trust  deed.  The  holding 
over  by  the  assignee  in  1878  was  held  a  new  lease, 
and  the  Hen  of  the  deed  of  trust  existing  then,  was 
valid  against  the  Hen  for  rent  for  1878.  Richmond 
V.  Duesberry,  270ratt  210.  and  note. 

7.  PAYMENT. 

When  entitled  to  Additional  Time.— Where  the  les- 
see of  a  mine  has  made  frequent  efforts  to  pay  the 
rent,  and  the  lessor  has  purposely  prevented  him, 
the  lessee  should  be  given  additional  time  in  which 
to  pay  the  rent.  Young  v.  EUis,  »1  Va.  297,  81  S.  E. 
Rep.  48a 

8.  SET-OFF. 

Lease  from  Bxccator-Debt  Due  by  Testator.— A  ten- 
ant having  leased  land  from  an  executor  cannot 
set  off  debts  due  to  him  by  the  testator  against  the 
rent  It  might  be  otherwise,  If  the  executor  has 
acknowledged  that  he  had  a  sufficiency  of  assets. 
White  V.  Bannister.  1  Wash.  166l  See  monographic 
note  on  "  Executors  and  Administrators"  appended 
to  Rosser  v.  Depriest,  5  Oratt  «. 

Rents  Payable  Direct  to  Cestui  Que  Trust-Drafts  of 
Trustee.— By  order  of  court  the  rents  of  trust  sub- 
ject are  decreed  to  be  paid  directly  to  the  cestui  Que 
truet  by  the  receiver.  The  trustee  was  held  to  have 
no  powers  in  the  matter,  and  his  drafts  against 
the  lessee  could  not  be  set  off  ag'alnst  the  rent. 
Witt  V.  Warwick,  83  Va.  eO»,  3  S.  E.  Rep.  862. 

».  RECOVERY. 

a.  Assumpsit.— See  monographic  note  on  "As- 
sumpsit" appended  to  Kennalrd  v.  Jones,  0  Oratt 
188. 

On  Implied  Promise.— Assumpsit  for  the  use  and 
occupation  of  land  by  permission  of  the  plaintiff 
lies  on  an  implied  as  well  as  an  express  promise  to 
pay  rent  Sutton  v.  MandeviUe,  l  Munf.  407,  4  Am. 
Dec.  649. 

On  Express  Promise.— Assumpsit  for  the  use  and 
occupation  of  land  by  permission  and  a.ssent  of  the 
plaintiff,  will  lie  at  common  law  on  an  express 
promise  to  p«y  the  plaintiff  a  certain  sum,  or  In 
general  terms  to  pay  him  to  his  satisfaction  for  such 
use  and  occupation.  Eppes  v.  Cole,  4  H.  &  M.  161.  4 
Am.  Dec.  613. 

Lease  Not  Sealed— Statute.— The  action  of  assump- 
sit for  use  and  occupation  of  land  is  maintainable 
under  the  statute.  S  7,  ch.  98,  W.  Va.  Ck>de  1868.  where 
the  agreement  of  lease  is  not  by  deed.  Goshorn 
V.  Steward,  16  W.  Va.  6B7. 

Plaintiff  Confined  to  Terms  of  Contract.— In  an  ac- 
tion of  assumpsit  by  the  lessee  against  the  lessor. 


the  plaintiff  will  be  confined  to  the  terms  of  the 
contract  sued  on,  and  cannot  recover  upon  a  rerlial 
understanding  made  contemporaneonaly  with  tlie 
written  lease.  Kline  v.  McLaln,  88  W.  Va.  B.  10  6. 
E.  Rep.  11.  6L.R.  A.  400. 

b.  Attachmbnt.— See  monographic  mole  on  "At- 
tachments" appended  to  Lancaster  v.  Wilsam,  87 
Oratt  024. 

Rent  Not  Due— Amoant.~-An  attachment  acalnst 
the  estate  of  a  tenant  for  rent  to  become  due  at  a 
future  day  cannot  Issue  for  more  than  the  rent 
next  due.    Redford  v.  Winston,  3  Rand.  148. 

Same— Revised  Code.— By  f  9,  ch.  118.  I  Rev.  Code, 
the  lessor  is  not  entitled  to  an  attachment  for  rent 
not  yet  due.  before  the  commencement  of  the  term 
for  which  rent  Is  to  be  paid.  Johnson  v.  Oarland.  9 
Leigh  149. 

Same-nSame— Quashal.- If  an  attachment  for  rent 
not  yet  due  be  issued  before  the  commencement  of 
the  term  for  which  it  is  to  be  paid,  and  levied  oo 
the  goods  of  the  lessee,  and  the  lessee  thereupon 
enters  a  recognizance  to  pay  the  rent  he  may,  not- 
withstanding, move  the  court  to  which  the  process 
is  returned  to  quash  the  attachment  for  irregular- 
ity. On  such  motion  the  court  ought  to  qnash  the 
attachment  and  the  recognizance  likewise,  which 
was  founded  upon  It  Johnson  v.  Oarland,  9  Leigh 
149. 

Same— Removal  of  Ooods— Plea  by  Temmt.— Where 
an  attachment  Is  issued  against  the  estate  of  a 
tenant  for  rent  to  become  due  at  a  future  day.  on 
the  oath  of  the  landlord  that  he  has  snfflcient 
grounds  to  suspect  that  the  tenant  will  remove  his 
effects  out  of  the  county  or  corporation  before  the 
expiration  of  his  term,  it  is  not  competent  for  the 
tenant  on  the  return  of  the  attachment  to  plead 
that  his  landlord  had  not  sufficient  grounds  to  sus- 
pect that  the  tenant  was  about  to  remove  his 
effects.    Redford  v.  Winston,  3  Rand.  148. 

Oronnds- Property  under  Deed  of  Trust— Tbroatensd 
Removal  by  Trustee.— When  the  lessee,  after  re- 
moval of  property  to  the  leased  premises,  executes 
a  deed  of  trust  thereon,  threatened  removal  of 
such  property  by  the  trustee  authorizes  attach- 
ment for  rent  Offterdinger  v.  Ford.  92  Va.  638.  81 
S.  £.  Rep.  846. 

Same— Removal  of  Goods— Constmctloa  of  StatutcL— 
The  statute,  %  4,  ch.  148,  Code  1878.  authorizing  an 
attachment  against  a  lessee's  goods  for  rent  not 
due,  when  he  Is  removing,  etc.,  so  that  probably 
sufficient  goods  will  not  be  left  to  satisfy  the  claim 
for  rent  when  due,  applies  to  all  removals,  in  reg- 
ular course  of  business  or  otherwise,  as  there  is  oo 
exception  made  in  the  statute,  and  the  language  is 
plain.  Offterdinger  v.  Ford,  98  Va.  636,  24  S.  E.  Rep. 
846.  See  further,  monographic  note  on  "Attach- 
ments" appended  to  Lancaster  v.  Wilson,  87  Gratt 
624. 

Interpleading.— The  section  of  the  statute  which 
allows  interpleading  in  attachments  without  bail 
does  not  extend  to  attachments  for  rent  Hallam 
V.  Jones,  Gilmer  142. 

c  CovBNANT.— See  monographic  note  on  **OoTe- 
nant.  The  Action  of." 

In  covenant  on  a  lease  stipulating  to  pay  rent 
and  binding  the  lessee  to  board  the  lessor  and  wife 
part  of  the  term  and  to  return  the  premises  unin- 
jured, the  declaration  described  so  much  of  the 
agreement  as  related  to  leasing  and  paying  rent 
and  charged  the  lessee  with  having  broken  the 
covenant  generally,  and  particularly  in  falling  to 
pay  rent,  but  said  nothing  about  other  stipulations. 
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This  Tarlance  was  not  substantial.    Backns  y.  Tay- 
lor. 6  Monf.  488. 

d.  Debt.— See  monoffraphic  note  on  "Debt,  The 
Action  of"  appended  to  Davis  v.  Mead.  13  Qratt.  118. 

Plaintlfff  with  No  Title.— In  an  action  of  debt  for 
rent,  when  the  plea  is  nil  debit*  if  the  tenant  has 
enjoyed  the  land  uninterruptedly  under  the  lease, 
the  plaintiff  is  entitled  to  recover,  whether  he  had 
a  title  to  the  land  or  noL    Ross  v.  Gill,  1  Wash.  87. 

Ofiwt  of  Danagas  for  Pallure  to  Repair.— If  a  land- 
lord covenants  to  make  repairs  to  premises,  the 
tenant  may  notify  him  to  do  so,  and  if  he  fails  or 
refuses  to  comply  with  such  covenant,  the  tenant 
may  make  the  repairs,  and  in  an  action  of  debt 
Instituted  by  the  landlord  for  the  rent,  may  recoup 
the  same  as  offsets  or  payment  airainst  the  rent 
demanded.  Cheuvront  v.  Bee,  44  W.  Va.  108,  "28  S. 
E.  Rep.  751. 

e.  DiST&ESS. 

(I)  Riffhtto  Distrain. 

Where  Note  Given  for  Rent.— A  landlord  taking  the 
neipotiable  note  of  his  tenant  for  rent  may  not 
distrain  or  sue  for  the  rent  until  the  maturity  and 
nonpayment  of  the  note.  Hornbrooks  v.  Lucas,  24 
W.  Va  4»8. 

Two  Leases— Second  Lesjoe  Unable  to  Oet  Part  of 
Premises.— When  the  same  premises  are  demised  to. 
two  different  tenants,  under  separate  leases,  exe- 
cuted at  different  dates,  if  the  lessee  under  the  first 
lease  is  in  possession  of  part  of  the  premises,  so 
that  the  lessee  under  the  second  lease  cannot  ffet 
possession  thereof,  then  the  second  lease  is  void  as 
to  that  part  of  the  premises,  and  the  lessor  cannot 
distrain  for  a  proportion  of  the  rent.  Tunis  v. 
Grandy.  22  Qratt.  109. 

Code  i87a-Rent  Unpaid— Liability— Year's  Rent.— 
"One  year's  rent"  and  "a  year's  rent,"  are  used  in 
Code  1873,  ch.  184,  fS  11, 18,  to  denote  the  amount  of 
rent  to  be  distrained  for  in  the  one  case  and  to  be 
paid,  or  secured  in  the  other,  and  it  matters  not 
for  what  year  it  accrued.  As  lonff  as  any  rent 
arising  under  the  tenancy  remains  unpaid  by  the 
persons  liable  therefor,  as  soon  as  it  becomes  due 
the  persons  entitled  to  it  may  distrain  the  ffoods 
for  an  amount  not  exceedinir  the  rent  for  a  year. 
Wades  v.  Fiffflratt,  75  Va.  575w 

(a)  Property  Liable. 

Jlttst  Be  on  Premises.— A  distress  for  rent  cannot 
be  made  off  the  demised  premises,  and  in  such  case 
an  attachment  will  be  preferred  to  it.  Mosby  v. 
Lieeds.  8  Call  480.    See  Geiffer  v.  Harman,  8  Oratt. , 

laa 

Same— Property  of  Stranger- Revised  C<»de.— It  was 
li<>ld  in  Davis  v.  Payne,  4  Rand.  832,  that  the  prop- 
erty of  a  third  person  never  was  liable  to  distress 
for  the  rent  of  the  tenant,  unless  it  were  found 
npon  the  premises;  and  even  where  it  was  found 
there,  the  distress  was  taken  away  by  Act 
1818.  1  Rev.  Code,  ch.  118,  f  16. 

Exception— Conveyance  by  Tmst  Deed  of  Property 
on  Premises.— A  tenant  baviuff  household  furniture 
on  the  leased  premises,  conveyed  it  by  deed  of  trust 
to  trustees  for  payment  of  just  debts;  but  the  foods 
remained  in  possession  of  the  tenant  on  the 
premises,  and  the  lessor  distrained  them  for  rent 
In  arrear.  These  ffoods  were  not  exempted  from 
distress  within  the  meaninsr  of  l  Rev.  Code,  ch.  118, 
f  16.    Harvie  v.  Wlckham.  6  Leiffh  288. 

(3)  Proceedings  to  Distrain. 

(a)  Con:  tittttlonallty.— In  Anderson  v.  Henry.  46  W. 
Va.  819.  81  S.  E.  Rep.  998,  the  14th  amendment  to  the 
l^ederal  constitution  was  held  not  to  render  the 


local  statute  allowinir  distress  for  rent  unconstitu- 
tional and  void. 

(b)  Warrant  and  Affidavit. 

Warrant  Jlust  Be  In  Name  of  State.— A  warrant  of 
distress  is  a  writ,  within  the  meaning  of  the  con- 
stitutional provision  requirinflr  writs  to  run  in  the 
name  of  the  state.    Beach  v.  O'Riley,  14  W.  Va.  66. 

Certainty  In  Describing  Premises.— A  distress  war- 
rant ouffht  not  to  be  quashed  for  uncertainty  in 
describing  leased  premises,  where  the  description 
was:  "A  certain  messuage  and  tenement  situated 
in  the  city  of  Huntington,  in  Cabell  county,  West 
Virginia,  rented  by  the  Central  Land  Company  ^ 
F.  J.  Calhoun,"— it  not  being  necessary  to  describe 
the  premises  in  such  a  case  as  is  necessary  in  case 
of  a  conveyance.  Central  Land  Co.  v.  Calhoan,  10 
W.  Va.  861. 

Returned  to  Circuit  Court— DIsmUsod  by  Plaintiff— 
Same  Pleadings  Proper  In  County  Court- Rent 
reserved  in  salt  being  in  arrear  the  landlord  dis 
trained  therefor,  and  the  affidavit  and  warrant 
were  returned  to  the  circuit  court,  where  the  tenant 
appeared  and  a  Jury  was  impaneled  to  find  the 
value  of  the  rent  In  money;  but  not  being  able  to 
agree  they  were  discharged,  and  the  landlord  dis- 
missed the  case.  Using  the  same  affidavit  and  war- 
rant he  applied  to  the  county  court  to  ascertain  the 
value,  which  course  was  regular.  See  l  Rev.  Code, 
ch.  118.  fl2.  p.  449;  Brooks  v.  Wilcox,  11  Gratt.  411. 

(c)  Hearing  and  Determination. 

Object  In  Proceeding  before  Jury.- The  only  object 
of  proceeding  before  a  Jury  in  the  case  of  a  distress 
for  rent,  is  to  ascertain  the  value  in  money  of  the 
rent  in  arrear.  It  is  not  necessary  for  the  landlord 
to  prove  to  the  Jury  that  a  distress  warrant  has 
been  levied  for  rent  in  something  other  than  money, 
and  that  it  is  due  and  in  arrear.  Brooks  v.  Wilcox, 
11  Gratt  411. 

Jury  Sworn  to  Find  Rent  "5ald  to  Be  Due,"— In  an 
action  of  distress  for  rent,  where  a  Jury  was 
impaneled  to  ascertain  the  value  of  the  rent  in 
arrears  in  money,  it  was  not  error  to  swear  the  Jury 
to  ascertain  the  value  of  the  rent  9aid  to  &«  due. 
Brooks  V.  Wilcox,  11  Gratt  411. 

(d>  Levy. 

Officer  May  Make  Second  Levy.— An  officer  levying 
a  distress  warrant,  if  he  thinks  he  has  not  taken 
sufficient  effects  to  satisfy  the  claims  for  rent  may 
make  a  second  levy.    Brooks  v.  Wilcox,  11  Gratt  411. 

(e>  Sale. 

By  Proper  Officer.— Property  distrained  for  rent 
can  be  sold  only  by  an  officer  duly  qualified  aa 
such,  as  by  a  sheriff  or  constable.  Ferguson  v. 
Moore,  2  Wash.  64. 

Landlord  Cannot  Sell— Property  a  Pledge.— Although 
a  landlord  may  levy  a  distress  warrant  personally 
or  by  means  of  an  agent,  he  cannot  sell  the  dis- 
trained effects,  which  in  such  case  are  only  to  be 
held  as  a  pledge  to  compel  the  tenant  to  pay  the 
rent    Smith  v.  Ambler.  1  Munf.  60& 

Surplus  Belongs  to  Tenant— In  a  proceeding  by  dis- 
tress for  recovery  of  rent  under  ch.  118,  1  Rev. 
Code  1819,  where  the  value  of  rent  in  arrear  haa 
been  found  by  the  jury,  and  the  court  orders  an 
officer  to  sell  the  property  distrained,  the  proceeds 
of  the  sale  after  the  deduction  of  the  rent,  interest 
and  costs,  should  be  turned  over  to  the  tenant. 
Brooks  V.  Wilcox,  11  Gratt  411. 

(f)  Bonds. 

Where  Returnable.— A  bond  to  release  property 
distrained  for  rent  must  be  returned  to  the  court  to 
which  the  officer  levying  the  distress  belongs  or  to 
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the  court  of  that  county  In  which  the  land  lies. 
Ferirason  y.  Moore,  3  Wash.  54.  See  ffenezally,  mon- 
Oflrraphic  notes  on  "Bonds'*  appended  to  Ward  v. 
Chum,  18  Oratt.  801,  and  "Statutory  Bonds"  ap- 
pended to  Goolsby  V.  Stroiher,  21  Gratt.  107. 

Execution  by  Original  Lessee  Not  In  Possession.— A 
replevy  bond  fflven  in  a  distress  proceedinsr  Is  srood 
if  executed  by  the  oriffinal  lessee,  thoufirh  he  is  not 
the  tenant  in  actual  possession,  nor  the  owner  of  the 
property  distrained,  if  he  had  asslffned  his  lease  to 
a  third  person,  without  the  privity  or  assent  of  the 
lessor.    Ferruson  v.  Moore,  2  Wash.  54. 

Remedy  on— Taken  by  Proper  Otflcer.— A  landlord 
is  not  entitled  to  the  summary  remedy  by  motion 
on  a  three  months*  replevin  bond,  unless  it  appear 
that  such  bond  was  taken  by  the  sheriff  or  other 
officer  lesrally  authorized  to  make  distress  and  sell 
the  distrained  effects.    Smith  v.  Ambler,  1  Munf .  606. 

Same— When  Distress  for  More  Rent  Tlian  Due. —A 
landlord  may  recover  on  a  forthcominsr  bond  fflven 
on  a  distress  warrant  for  rent,  though  the  warrant 
of  distress  was  for  more  rent  than  was  due.  Carter 
V.  Grant,  32  Gratt.  700. 

Same— Contract  of  Rent  Hust  Be  Proved.— In  sum- 
mary proceedings  on  a  forthcomlnff  bond  griven  on 
distress  for  rent,  the  plaintiff  must  prove  the  con- 
tract of  rent  for  which  the  distress  was  sued  out. 
Carter  v.  Grant,  82  Gratt.  760. 

Same— Defenses.— In  an  action  of  debt  on  a  forth- 
comlnir  bond,  for  property  levied  on  a  distress  war- 
rant, the  tenant  may  plead  and  show  in  defense 
that  the  distress  was  for  rent  not  due  from  him  at 
the  time  of  suinir  out  the  distress  warrant  mentioned 
in  the  bond,  since  i  5,  ch.  148.  of  the  Code,  expressly 
allows  such  defense.  Hall  v.  Wadsworth,  85  W.  Va. 
Vrb,  14  S.  E.  Rep.  4. 

If  the  defendant  in  a  motion  on  a  forthcoming 
bond  appears  and  makes  defense,  and  the  plaintiff 
provas  the  execution  of  the  bond  and  its  forfeiture. 
on  demurrer  to  the  evidence  Judgment  should  be 
ffiven  for  the  plaintiff,  though  he  fall  to  produce  or 
prove  the  distress  warrant  on  which  the  bond  was 
based.    Central  Land  Ca  v.  Calhoun,  16  W.  Va.  861. 

Payable  to  Agent  of  Creditor— Oood  as  Common-Law 
Bond.— A  forthcoming  bond  for  property  levied  on 
under  a  distress  warrant,  i  1,  ch.  142,  of  the  Code, 
pro vidlni^ that  the  officer  levying  a  distress  warrant 
may  take  from  the  debtor  a  bond,  etc.,  "payable  to 
the  creditor,*'  is  not  good  as  a  statutory  bond,  if 
made  payable  to  one  as  agent  of  the  creditor:  but 
It  may  be  upheld  as  a  good  common-law  bond  in  an 
action  of  debt  thereon,  when  the  obligor  has  en- 
joyed benefits  under  it  Hall  v.  Wadsworth,  85  W. 
Va.  375. 14  S.  E.  Rep.  4. 

(4)  Wrongful  Distress. 

Declaration -AUegatlons.— In  an  action  under  I 
Rev.  Code,  ch.  118,  §  5,  for  wrongful  distress  for  rent 
when  no  rent  is  in  arrear,  the  declaration  must  set 
forth  the  relation  of  landlord  and  tenant  existing 
between  the  plaintiff  and  the  defendant,  otherwise 
it  is  bad  on  general  demurrer.  Jones  v.  Murdaugh, 
S  Leigh  447. 

Same— Same— Variance.— In  an  action  on  the  case 
for  wrongful  distress,  the  plaintiff  alleged  that  he 
held  under  a  lease  for  five  months  for  twenty  dol- 
lars payable  in  repairs  and  labor.  It  appeared  at 
the  trial  that  the  lease  was  for  twelve  months  and 
for  money  rent  of  sixty-five  dollars.  The  variance 
was  fatal.    Olinger  v.  McChesney,  7  Leigh  660. 

Same— Same— Compensatory  Damages.— In  an  ac- 
tion under  $  2808,  Va.  Code  1887.  for  damages  on 
account  of  illegal  distress  for  rent,  the  declaration 


alleged  that  the  defendant  levied  on  8075  of  goods 
to  satisfy  a  claim  for  rent  amounting  to  tlOO.  and 
that  in  fact  there  was  no  rent  due,  and  that  the 
plaintiff  thereby  incurred  expenses  and  losses  by 
reason  of  being  deprived  of  gains  in  his  buainett. 
There  being  no  allegation  showing  circumstances 
of  aggravation,  only  compensatory  damages  coold 
be  recovered.  Flshbume  v.  Engledove,  01  Va.  MB,  11 
S.  £.  Rep.  854. 

Goods  Not  Sold— Trespass  and  Case  Msy  Botk  Bo 
Broaght— Where  a  distress  is  made  for  rent  ive- 
tended  to  be  due,  when  there  is  none  due.  and  the 
goods  distrained  are  not  sold,  the  remedy  is  by  ac- 
tion at  common  law,  and  trespass  may  be  main- 
tained. But  the  party  suing  is  not  obliged  to  bring 
trespass,  as  he  may  waive  the  trespass  and  bring 
case. '  Olinger  v.  McChesney,  7  Leigh  660. 

Replevin  Sued  Out  and  Not  Prosecuted  WUI  Not  Pts. 
vent  Action  on  the  Case.— Where  there  is  a  wrongfol 
distress,  the  fact  that  the  parly  distrained  npon 
sued  out  a  writ  of  replevin  which  was  never  prose- 
cuted, will  not  prevent  him  from  maintaining  com 
for  the  wrongful  distress.  Case  will  lie  forsning 
out  an  attachment  for  rent  maliciously  and  with- 
out probable  cause.  Olinger  v.  McChesney.  7  Leigh 
660. 

-  No  Relief  In  Bqulty  but  by  Damages  at  Law.— Where 
a  landlord  distrains  property  as  being  fraudnlendy 
removed  from  the  premises,  and  does  not  show 
that  it  was  so  fraudulently  removed,  nor  thai  the 
distress  is  levied  within  the  time  allowed  by  law, 
nor  that  the  property  ever  was  on  the  demised 
premises,  the  tenant  ought  not  to  seek  redress  In  a 
court  of  equity  but  by  damages  at  law.  Davis  v. 
Payne,  4  Rand.  888l 

X.  ACTIONS  IN  OENBRAU 

See   section  **IX.  Rent,"  sub-section  'D.  Recov- 
ery." 
1.  LANDLORD  AGAINST  TENANT. 

a.  To  RECOYSB  POS8BS8ION. 

Landlord  Proper  Plaintiff.— A  landlord  sells  land  in 
possession  of  his  tenant  by  agreement  under  seal 
and  the  tenant  refuses  to  deliver  possession.  The 
landlord  is  the  proper  party  to  institute  proceed- 
ings to  obtain  possession.  Harrison  v.  Middletoa, 
11  Gratt  5S7.  See  Hawkins  v.  Wilson,  1  W.  Va.  12L 
See  generally,  monographic  note  on  ^'Unlawful  Dd- 
tainer"  appended  to  Dobson  v.  Culpepper,  S8  OratL 
868. 

Recovery  According  to  Description  la  Wammt  sr 
Lease.— Plaintiff  in  action  for  unlawful  detainer  mar 
recover  according  to  description  of  the  premises  la 
his  warrant  or  in  the  lease  under  which  the  de- 
fendant received  possession  from  him,  and  must,  at 
his  peril,  point  out  the  premises  to  the  sheriff,  being 
compelled  to  make  restitution  if  he  takes  more 
than  he  has  recovered.  Emerick  v.  Tavener.  t 
Gratt.  220. 

Recovery  of  Entire  Premises— Not  Merely  Psrt  Oc- 
cupied.—Lessor  may  recover  entire  premises  de> 
mised.  and  not  merely  the  part  actually  occupied 
by  the  defendants,  in  an  action  for  unlawful  de- 
tainer against  his  tenant  holding  over  and  disclaim- 
ing to  hold  under  him.  Emerick  v.  Tavener,  8 
Gratt  890. 

Same— Alienation  by  Tenant— Tenant  alienadnf 
part  or  all  of  premises  remains  liable  to  his  lesMf 
in  an  action  to  recover  possession  of  the  whok 
premises,  if  possession  be  withheld  after  termina- 
tion of  the  tenancy,  whether  such  alienation  be  hr 
sub-lease  or  by  conveyance  in  fee  with  warranty* 
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and  whether  the  act  be  ejectment  or  unlawful  de- 
tainer.   Emerick  v.  Tavener,  9  Qratt  220. 

Defeases— Porfeltiire  for  Taxes  dnrins  Tenancy.— 
The  fact  that  daringr  the  tenancy  the  title  of  the 
landlord  has  been  forfeited  for  the  nonpayment  of 
taxes  on  the  land  In  controversy  constitutes  no 
▼alid  defense  to  an  action  of  unlawful  detainer, 
broufirht  to  dispossess  the  tenant,  as  the  plaintiff  is 
entitled  to  be  placed  in  statu  quo,  unless,  perhaps, 
the  tenant  has  made  a  distinct  disclaimer,  and  has 
been  holding  adversely  for  more  than  three  years, 
or  can  sustain  some  other  valid  defense.  Voss  v. 
Klnff.  88  W.  Va.  007.  18  S.  E.  Rep.  702. 

Sane— Conveyance  by  Landlord  darlns  Term.— Al- 
thousrh  a  tenant  cannot  deny  his  landlord's  title  at 
the  time  of  the  lease,  he  can  show  that  subsequently 
the  landlord  has  conveyed  the  land  to  another.  In 
an  action  of  unlawful  detainer  against  the  tenant 
for  possession.    Dobson  v.  Culpepper,  28  Oratt  862. 

5«iBe— Lease  Signed  by  Mistake  Dne  to  Prand  off 
Lessor.— In  an  action  of  unlawful  detainer  to  re- 
cover possession  of  leased  land,  the  lessee  admits 
a  lease,  claimiuff  that  he  signed  it  througrh  mis- 
take, that  he  was  put  in  possession,  erroneously 
■npposiufir  the  landlord  to  have  the  better  title, 
when  as  a  matter  of  fact  he  himself  was  entitled 
to  the  land.  It  was  held  that  if  such  mistake  was 
induced  by  the  fraudulent  representations  of  the 
lessor,  the  lessee  was  entitled  to  such  defence. 
Liocke  V.  Frasher.  79  Va.  409. 

b.  To  RsoovsB  Damaobs. 

Abandoament  of  Lease— Amonot  of  Damages.- If  a 
lease  is  abandoned  by  the  lessee,  and  he  refuses  to 
complete  his  contract,  and  after  due  notice  the  les- 
sor sells  the  lease  at  public  auction,  damasres  may 
be  recovered  at  once  for  the  whole  loss,  and  not 
merely  for  the  loss  up  to  the  time  of  the  sale. 
James  v.  Klbler,  94  Va.  106,  20  S.  E.  Rep.  417. 

SaoM— Purchase  by  Lessor  at  Auction.— If  the  les- 
sor, at  a  public  auction  of  a  lease  which  has  been 
abandoned  by  the  lessee,  purchases  the  same,  this 
frill  not  prevent  a  recovery  of  damages  by  him  for 
the  breach  of  the  contract.  James  v.  Kibler,  94 
Va.  106,  20  S.  E.  Rep.  417. 

Pallore  to  Develop  Premises  According  to  Contract. 

— The  remedy  of  the  lessor  of  land  for  oil  and  sras 
purposes  for  the  failure  on  the  part  of  the  lessee  to 
develop  the  leased  premises  according  to  the  con- 
tract, or  to  protect  It  from  drainage  from  wells  on 
adjacent  property,  is  ordinarily  by  an  action  at  law 
for  damages.  Harness  v.  Eastern  Oil  Co.,  49  W.  Va. 
232,  38  S.  E.  Rep.  002. 

Permanent  ln|nry  Dne  to  Negligence.— Where  prem- 
ises are  permanently  injured  by  the  negligence  of 
the  lessee,  an  action  on  the  case  may  be  brought  by 
the  lessor  pending  the  lease,  and  the  action  will  not 
be  prevented  by  a  covenant  of  the  lessee  to  have 
the  premises  in  good  repair.  It  is  not  for  the  tenant 
to  say  that  an  action  of  covenant  may  be  maintained 
against  him  for  the  same  cause:  for  the  lessor  may 
bave  at  his  option  either  remedy.  Moses  v.  Old 
Dominion,  etc.,  Ck>'.,  76  Va.  96b 

Assumpsit  —  Breach    of   Covenant  —  Allegations.  — 

Where  au  action  of  assumpsit  is  brought  for  dam- 
ages for  the  violation  of  a  covenant  in  a  lease  which 
provided  for  its  renewal  and  which  was  conditioned 
on  the  performance  of  the  terms  of  the  lease,  the 
leasee  must  allege  a  performance  of  such  condi- 
tions, or  a  valid  excuse  for  nonperformance.  Qrubb 
▼.  Burford.  98  Va.  668,  87  S.  E.  Rep.  4,  citing  Carroll 
Co.  V.   Collier,   28  Gratt.  802,   808;  MetropoliUn   L. 


Ins.  Co.  V.  Rutherford,  95  Va.  778,  80  S.  E.  Rep.  888. 
and  authorities  there  cited. 

Covenant  to  Keep  In  Repair— Damage  by  Lessee'a 
Negligence— Repairs  by  Lessor  and  New  Lease— Liabil- 
ity of  Lessee.— The  lessor  in  a  lease  of  a  warehouse 
for  three  years  covenanted  that  If  the  building 
should  be  so  damaged  by  fire,  or  other  cause  as  to 
make  it  untenantable,  the  lease  should  be  void,  and 
the  lessee  covenanted  to  leave  the  building  in  good 
repair,  ordinary  wear  and  tear  excepted.  The  les- 
see stored  in  the  building  a  large  quantity  of  iron 
and  nails,  and  during  a  storm  a  portion  of  the  build- 
ing, including  all  the  floors  and  the  roof,  fell  down. 
The  lessor  claimed  that  the  lessee  was  liable  for 
damages,  which  the  latter  denied,  and  the  former 
with  the  latter's  consent,  repaired  the  building,  and 
the  lessee  again  took  possession  and  held  under  the 
lease.  It  was  held  that  the  lessor  could  sue  in  an 
action  on  the  case  against  the  lessee  for  the  dam- 
age done  to  the  building.  Moses  v.  Old  Dominion, 
etc.,  Co.,  76  Va.  96. 

Same— neasure  of  Damages.— In  an  action  on  the 
case  by  a  landlord  against  his  tenant  for  damages 
to  a  building,  which  the  latter  had  covenanted  to 
keep  in  repair,  on  refusal  of  the  latter  to  repair, 
and  the  building  having  been  repaired  by  the  land- 
lord with  the  tenant's  consent,  the  measure  of  dam- 
ages is  what  was  necessarily  expended  in  placing 
the  property  in  its  former  condition.  Moses  v.  Old 
Dominion,  etc.,  Co.,  76  Va.  96. 

c.  Fob  Injunction.— See  monoarraphic  note  on 
"Injunctions"  appended  to  Clay  tor  v.  Anthony,  15 
Oratt  618. 

Restrictions  In  Lease— Irreparable  Injury.— When  the 
lessee  Is  restricted  by  the  terms  of  his  lease  to  a 
particular  use  of  the  premises,  as  a  general  rule 
equity  will  restrain  him  from  using  them  in  any 
other  way,  even  though  no  irreparable  injury  will 
result  from  such  other  use.  Frank  &  Co.  v.  Brun- 
nemann.  8  W.  Va.  402. 

3ame— Waste  —  Implied  Agreement.  — A  court  of 
equity  will  enjoin  a  tenant  from  doing  a  certain 
act,  whether  it  is  waste  or  not.  if  it  be  directly  con- 
trary to  the  tenant's  covenant,  or  even  contrary  to 
an  implied  agreement  which  is  inferred  from  the 
course  of  dealing  between  the  parties.  Frank  A 
Co.  V.  Brunnemann.  8  W.  Va.  462. 

Enjoining  Waste— Dissolution  of  Order.— An  order 
dissolving  an  Injunction  to  restrain  a  lessee  from 
erecting  a  stable  on  the  leased  premises  without 
the  consent  of  the  lessor,  is  not  erroneous,  it  provid- 
ing that  the  stable  should  be  removed  at  the  expira- 
tion of  the  lease,  should  the  lessor  so  insist,  it  being 
erected  against  her  will.  Hubble  v.  Cole,  86  Va.  87,  7 
S.  E.  Rep.  242. 

2.  LANDLORD  AGAINST  THIRD  PERSONS. 
Officer  Removing  Goods  without  Paying  Rent— Dam- 

ages.— An  officer  under  execution  removes  goods  of 
a  lessee  without  paying  the  rent  due  to  the  land- 
lord. In  an  action  by  the  landlord  against  the 
officer  the  just  measure  of  damages  is  the  value  of 
the  goods  and  not  the  amount  of  rent  in  arrears. 
Crawford  v.  Jarrett.  2  Leigh  630. 

8.  THIRD  PERSONS  AGAINST  LANDLORD. 

Injury  to  Water  Power  by  Erection  of  Boom.— A  les- 
sor who  erects  a  boom  in  such  close  proximity  to  a 
milldam  as  to  injure  the  water  power  of  such  dam, 
and  thereby  creates  a  nuisance  against  the  same,  is 
equally  liable  with  his  lessee  with  notice  for  the 
continuance  of  such  nuisance.  Pickens  v.  Coal, 
etc..  Co.  (W.  Va.),  41  S.  E.  Rep.  400. 
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Purchase  of  5«lt— PosseMlon  Taken  by  Lessor— De- 
stmctlon.— 7be  owner  of  a  salt  factory  leased  it, 
reservinfiT  rent  in  salt.  In  Jaly  the  lessee  sold  to  a 
third  person  all  the  salt  then  made,  or  that  should 
be  made  before  the  next  January,  except  what 
wonld  be  due  the  landlord  for  rent  The  purchaser 
sent  for  the  salt  early  in  December.  A  boat  of  it 
beinflr  loaded,  and  being  on  the  point  of  startinff,  the 
landlord  forbade  its  beinr  taken  away,  declarinir  be 
would  warrant  it  for  the  rent  The  sheriff  then 
came,  sayin?  he  had  a  warrant  and  forbade  the 
removal  of  the  salt  and  the  boatman  left  The  land- 
lord took  possession,  and  sent  the  boat  down  the 
river,  where  it  was  sunk.  In  an  action  of  trover  by 
the  purchaser  against  the  landlord,  it  was  held  that 
the  salt  belonged  to  the  purchaser.  Lewis  v. 
Arnold,  18  Gratt  464. 

4.  TENANT  AGAINST  LANDLORD. 

Injunction  to  Enjoyment  of  Land—  Action  on  Bond- 
Covenant.— Where  the  lessor  prevents  the  lessee 
from  enJoyiufiT  the  leased  property  by  preliminary 
injunction  which  is  afterwards  dissolved,  the  fact 
that  the  lessee  has  a  rifirht  of  action  on  the  injunc- 
tion bond  will  not  bar  his  action  of  covenant  Hub- 
ble V.  Cole.  88  Va.  286, 18  S.  E.  Rep.  441.  29  Am.  St 
Rep.  716.  18  L.  R.  A.  811. 

Same— Same— "Case."— An  injunction  restraininir 
a  tenant  from  enjoyln?  the  leased  premises  was 
dissolved.  The  tenant  may  recover  damages  by 
action  on  the  case,  in  addition  to  his  remedj'  on  the 
injunction  bond.  Hubble  v.  Cole,  88  Va.  286.  18  S.  E. 
Rep.  441. 

Failure  to  Deliver  Possession— Ejectment— Measure 
of  Damages.— In  an  action  for  damages  for  failure  of 
the  landlord  to  ffive  possession  of  property  which 
had  been  leased,  or  from  which  he  has  ejected  the 
tenant,  where  the  ffist  of  the  action  is  the  depriva- 
tion of  the  benefit  of  the  lease,  whether  the  action 
is  covenant  or  tort  the  ireneral  rule  is  that  the 
plaintiff  is  entitled,  as  the  measure  of  the  damages, 
to  the  difference  between  the  rent  reserved  and  the 
value  of  the  premises  for  the  term.  He  may  also 
recover  such  special  damaires  as  have  directly  and 
necessarily  been  occasioned  by  defendant's  wronff 
ful  act  or  default  but  cannot  recover  what  he 
mifirht  have  made  on  the  premises  during  his  lease, 
nor  for  loss  sustained  by  sellinir  his  stock,  imple- 
ments, etc..  for  less  than  their  value.  Robrecht  v. 
Marliuff,  29  W.  Va.  766,  2  S.  £.  Rep.  827. 

The  plaintiff  rented  a  mill  from  the  defendant 
bat  possession  was  not  delivered.  No  special  dam- 
age beinsT  shown,  the  court  held  that  the  plaintiff  in 
an  action  of  covenant  is  entitled  to  recover  only  the 
difference  between  the  rent  contracted  to  be  paid 
and  a  fair  rent  for  the  property  at  the  time  it  should 
have  been  delivered.  Newbrouffh  v.  Walker.  8 
Gratt  16,  66  Am.  Dec.  127. 

Specific  Performance.— An  executory  lease  that  is 
unfair,  unjust  or  unreasonable  will  not  be  enforced 
in  equity.  Eclipse  Oil  Co.  v.  South  Penn  Oil  Co.,  47 
W.  Va.  84.  84  S.  E.  Rep.  928. 

6.  TENANT  AGAINST  THIRD  PERSONS. 

Trespass— Tenant  Proper  Plaintiff.— An  action  of 
trespass  asrainst  a  stranger  should  be  brought  by 
the  tenant,  and  not  by  the  landlord.  Kretzer  v. 
Wysong^,  6  Gratt  9. 

Damage  to  Property— Measure  of.— A  life  tenant  in 
possession  is  entitled  to  sue  for  damages  done  the 
property,  by  which  the  rental  value  thereof  is 
diminished  or  destroyed.  The  measure  of  dam- 
ares,  as  in  other  cases,  is  the  amount  necessary  to 
make  good  the  loss,  which  must  be  determined  by  \ 


the  jury  from  the  facts  and  circumstances  Bho<wii 
in  evidence.  Johnson  v.  Chapman.  48  W.  Va.  69,  V 
S.  E.  Rep.  744. 

Injunction  to  Waste.— A  person  holding  a  valid 
executory  oil  and  sras  lease,  executed  by  several 
of  a  number  of  cotenants.  Is  such  an  inchoate 
interest  in  the  land  subject  to  such  lease  as  wlU 
enable  him  to  maintain  an  injunction  to  prevent  a 
wrongdoer  from  committing  waste  by  the  extrac- 
tion of  such  oil  and  gas.  Trees  v.  Eclipse  Oil  Ca.  47 
W.  Va.  107,  84  S.  E.  Rep.  088.  See  monographic  nets 
on  "Injunctions**  appended  to  Claytor  ▼.  Anthony. 
16  Gratt  618. 

Contract  between  Landlord  and  Rattroad— Vlelatlas 

—Who  Can   3ue.— Where    a   landowner   makes   a 

contract  with  a  railroad  company  to  fence  its  rigbt 

of  way  through  his  lands,   and  subsequently  the 

landowner  leases  for  a  year  to  a  tenant  and  at 

date  of  lease  the  fence  was  in  bad  condition,  and 

down  in  several  places,  the  tenant  cannot  main« 

tain  an  action  for  damages  on  the  contract    Hoyle- 

man  v.  Kanawha,  etc..  R.  Co..  88  W.  Va.  489, 10  S.  E. 

Rep.  816. 

XI.  EVIDBNCa 

Sufficiency  to  BstabUsh  Lease.— A  party  who  had 
signed  an  agreement  to  lease,  told  a  third  person 
that  he  had  rented  his  property,  and  requested 
him  not  to  say  anything  about  it  presumably 
because  he  did  not  want  it  known  until  it  was  all 
arranged.  This  evidence  was  held  insniDcient  to 
prove  the  writing  to  be  an  actual  lease.  Boisaeau 
V.  Fuller.  96  Va.  46,  80  S.  £.  Rep.  467. 

AdmlsslMllty-Actlon  to  Recover  Rent— DcstrKttoai 
of  Buildings.- Where  an  action  of  debt  is  brought 
to  recover  rent  for  leased  buildings,  it  is  admissible 
evidence  to  show  the  destruction  of  the  buildings, 
which  occurred  without  the  fault  of  the  leasee,  as 
this  exonerates  him  from  the  payment  of  the  rent, 
by  i  2466  of  the  Code.  Richmond  Ice  Co.  v.  Crystal 
Ice  Co.,  99  Va.  289,  87  S.  E.  Rep.  861. 

Same— 3ame- Occupation  by  Unsealed  Lease. — In  an 
action  of  assumpsit  for  use  and  occupation  of 
land,  occupation  by  permission  of  the  plaintiff 
may  be  proved  directly  by  the  production  and  proof 
of  a  written  lease,  not  under  seal,  if  one  has  been 
entered  into.    Goshom  v.  Steward,  16  W.  Va.  6B7. 

Same— Same— Amount  of  Recovery  by  U^jeinlad 
Lease.— In  an  action  of  assumpsit  for  the  uae  and 
occupation  of  land,  the  agreement  not  being  under 
seal  and  being  fully  executed  on  the  part  of  the 
plaintiff,  he  is  entitled  to  introduce  the  written 
agreement  which  fixes  the  rent  in  evidence  of  the 
amount  of  recovery  in  the  action.  Goshom  r. 
Steward,  15  W.  Va.  667. 

Same— Same— Same— Nonsuit.— Where  an  action  of 
assumpsit  is  brought  for  the  use  and  occupation  of 
a  tract  of  land,  and  the  declaration  contains  only 
two  counts,  one  of  which  is  indebitatus  ateumptU,  and 
the  other  on  the  Quantum  meruit^  and  a  bill  of  partic. 
ulars  is  filed  with  the  declaration,  if  the  defendants 
interpose  the  plea  of  nonassumpsit  for  five  years, 
although  a  written  agreement  not  under  seal  may 
appear  in  evidence,  fixing  the  terms  of  the  rental 
for  one  year,  when  the  possession  and  occupancy 
continue  for  nearly  six  years  thereafter,  under  the 
West  Virginia  statute,  the  plaintiff  shall  not  be 
nonsuited  by  reason  of  the  writing  appearing  In 
evidence,  but  the  same  may  be  considered  tn  fixing 
the  value  of  the  rental.  Atkinson  v.  Winters,  4T 
W.  Va.  220.  84  S.  E.  Rep.  884. 

Same— Same— To  Prove  Owner.— In  an  action  of 
debt  on  a  bond  given  for  the  lease  of   certain 
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premises,  evidence  is  admissible  to  prove  who  is  in 
fact  tbe  true  owner  of  tbe  land.  Barley  t.  Barley. 
1  Va.  Dec.  103. 

SaoM— Parol  Evidence  to  Bxplalo  Lease.— Parol 
evidence  of  a  nsare  for  the  off-iroinfir  tenant  to  have 
the  way-fiToinflT  crop  is  not  admissible  to  explain  a 
written  contract  of  lease  for  a  fixed  and  certain 
period.    Harris  v.  Carson,  7  Leiffh  682. 

5«iae-3«iiM— loconslsteiit  with.— Where  a  lessee 
had.  by  his  written  contract  with  the  lessor,  until 
the  end  of  his  term  to  make  certain  repairs  to 
tbe  property,  a  verbal  agreement  to  make  them 
at  an  earlier  period  Is  inconsistent  with  the  written 
contract,  and  therefore  does  not  come  within  the 
exception  to  the  rule  that  parol  evidence  may  be 
Introduced  when  it  establishes  an  airreement 
additional  to  but  consistent  with  the  written  acree- 
ment    Ck>lhoun  v.  Wilson,  27  Gratt  680. 

S«ae- Same— What  included  In  Lease. -If  it  cannot 
be  ascertained  by  the  written  contract  of  lease 
whether  a  parcel  of  the  demised  premises  is  in- 
cluded therein,  it  Is  permissible  to  show  this  by  ex- 
trinsic evidence.    Crawford  v.  Morr,  6  Gratt  90. 

Same  Action  on  Covenant  to  Renew— Pnture  Prof- 
Ita— Dama^^.— In  an  action  for  the  breach  of  a 
covenant  to  renew  a  lease,  evidence  of  the  future 
profits  to  be  made  from  the  property,  if  a  certain 
price  can  be  obtained  for  the  product  thereof,  is 
inadmissible  on  the  question  of  damasres.  Grubb 
V.  Bnrford,  08  Va.  663.  87  S.  E.  Rep.  4. 

e— Parol  Evidence  to  Modify  Lease 
.—In  an  action  of  assumpsit  for  damages 
for  failure  to  renew  a  lease,  where  the  plaintiff 
had  introduced  evidence  that  a  certain  lease  had 
been  modified  by  a  parol  airreement,  and  it  was 
denied  by  the  defendant,  it  was  error  to  refuse  to 
admit  a  later  lease  between  the  parties,  which  pro- 
vided that  it  should  not  conflict  or  Interfere  with 
the  lease  sued  on,  to  rebut  such  evidence.  Grubb 
▼.  Bnrford,  08  Va.  668,  87  S.  E.  Rep.  4. 
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February,  1844,  Richmond. 

[40  Am.  Dec.  761.] 

(Absent  Bbookb  and  Allbn,  J.) 

Presumption  of  Payment— Evidence  to  Repel -Endorse- 
neat  on  Bond.*— An  endorsement  of  credit  on  a 
bond,  made  by  the  obllffee  within  the  period  that 
raises  the  le^al  presumption  of  payment,  is  evi- 
dence for  him  for  the  purpose  of  repellingr  that 
presumption. 

♦Presumption  of  Payment— Evidence  to  Repel— En- 
dorseoient  on  Bond.— The  principal  case  is  cited  in 
Sadler  v.  Kennedy,  11  W.  Va.  103,  for  the  proposition 
that  an  endorsement  on  a  bond  for  payment  on  ac- 
count of  the  principal  or  interest,  written  by  the 
obllffee,  without  the  privity  of  the  debtor,  will  not 
be  snfDcient  evidence  of  an  acknowledgment,  that 
the  bond  was  then  due,  so  as  to  repel  the  presump- 
tion of  payment,  unless  it  be  proved  by  other  evi- 
dence than  the  endorsement  itself,  that  the  same 
was  written  at  a  time,  when  lis  operation  was 
airainst  the  Interest  of  the  party  making  it;  that  is 
to  say.  before  the  presumption  of  payment  attached. 
See  Coles  v.  Ballard.  78  Va.  180. 

In  Sadler  v.  Kennedy.  11  W.  Va.  108.  the  court,  in 
referrinflr  to  the  decision  in  the  principal  case,  said: 
"In  that  case  the  endorsements  on  the  bond  were 
proven  to  have  been  made  by  the  obligee;  but  there 


5anie— Same— 5anie— Case  at  Bar.— in  an  action  of 
debt  brouffht  in  1887  by  an  admialRtrator  against 
an  executor,  upon  a  bond  of  the  10th  of  January 
1883.  payable  the  first  of  January  1884.  the  defend- 
ant offered  as  a  setoff  a  bond  of  the  plaintiff's 
intestate  to  the  defendant's  testator,  dated  the  5th 
of  April  1820  and  payable  on  demand,  with  two 
endorsements  thereon,  admitted  by  the  plaintiff 
to  be  in  the  handwriting  of  the  defendant's  testa- 
tor, one  of  which  credited  a  sum  paid  in  part  on 
the  first  of  June  18^8.  and  tbe  other  credited 
another  payment  in  part  on  the  5th  of  May  1820. 
The  circuit  court,  at  the  Instance  of  the  plaintiff, 
instructed  the  Jury,  that  after  the  lapse  of  16 
years  from  the  date  of  said  bond,  the  Jury  misrht, 
from  this  aided  by  other  circumstances,  presume 
it  paid;  and,  at  the  instance  of  the  defendant,  in- 
structed the  Jury,  that  such  presumption  of  pay- 
ment miffht  be  repelled  by  other  circumstances. 
The  defendant  relyinff  upon  the  endorsements 
aforesaid  upon  the  bond,  and  there  beinsr  no  proof 
of  the  time  at  which  they  were  made,  except  that 
it  appeared  the  defendant's  testator  died  in  1838, 
the  circuit  court  at  the  instance  of  the  plaintiff, 
instructed  the  Jury,  that  the  said  endorsements 
were  not  circumstances  to  be  taken  into  consid- 
eration by  the  Jury  to  repel  the  presumption. 
Hkld.  as  the  endorsements  must  have  been  made 
within  the  period  of  about  18  years  from  the  time 
the  bond  was  due,  the  circuit  court  clearly  erred 
in  its  last  instruction. 

The  administrator  of  Jane  Dabne J,  in  the 
early  |>art  of  1837,  brought  an  action  of 
debt  in  the  circuit  court  of  Louisa  against 
the  executors  of  Charles  Dabney,  upon  a 
bond  for  140  dollars,  made  the  10th  of  Jan- 
uary 1833  and  payable  on  the  first  of  Jan- 
uary 1834.  Issue  was  joined  on  the  plea  of 
payment. 

was  no  evidence  tendinsr  to  show  that  the  payments 
were  actually  made,  other  than  the  endorsements, 
nor  at  what  time  the  endorsements  were  in  fact 
made  by  the  obligee;  but  the  evidence  showed,  that 
the  obligee  in  fact  died  about  thirteen  years  after 
tbe  bond  was  due." 

Same— Same  -Examples  of  Repelling  Evidence.— The 
common-law  rule  of  presumption  of  payment  may 
be  repelled  by  satisfactory  evidence  of  any  kind 
whatever  to  the  contrary.  For  example:  By  the 
obligor's  express  admissions,  within  the  twenty 
years,  that  the  debt  was  unpaid;  by  his  implied 
admissions  to  that  effect,  from  paying  Interest,  or 
part  of  the  principal,  which  fact  is  proved  by  ex- 
trinsic evidence,  or  even  by  cotemporaneous  en- 
dorsement by  the  obligee  himself:  or  by  showing* 
the  obligor's  Inability  to  pay  during  the  period:  or 
by  suspension  of  power  of  collection  by  stay -law,  or 
by  war,  or  even  by  the  near  relationship  of  the  par- 
ties. Updike  V.  Lane.  78  Va.  186,  citing  Carll  v.  Hart, 
!.■>  Barbour  507;  Dabney  v.  Dabney,  2  Rob.  650:  2  Min. 
Inst  758:  4  Min.  Inst.  602;  1  Rob.  Pr.  (2d  Ed.)  622: 
HutsonplUer  v.  Stover,  18  Qratt.  579;  Erskine  v. 
North.  14  Oratt  60.  Those  rules  obtained  as  well  in 
courts  of  equity  as  at  law. 

The  principal  case  is  cited  in  this  connection  in 
Norvell  v.  Little,  79  Va.  144.  and  in  foot-note  to  Er- 
skine V.  North.  14  Gratt  61.  See  Crlss  v.  Criss.  28  VV. 
Va.  888;  Hale  v.  Pack,  10  W.  Va.  146:  Eustace  v.  Gas- 
kins,  1  Wash  188;  Bowie  v.  Poor  School  Soc.,  76  Va. 
800;  McCleary  v.  Grantham.  29  W.  Va.  801,  11  S.  E. 
Rep.  940. 
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*  At  the  trial  in  September  1839,  the 
defendants  offered  in  evidence,  as  a 
setoff,  a  bond  of  Jane  Dabney  to  C.  W. 
Dabney,  dated  the  5th  of  April  1820,  for  130 
dollars  33  cents  payable  on  demand,  with 
the  following  endorsements  on  it:  ^^June 
Ist  1828.  Received  in  part  this  note  26  dol- 
lars 78  cents.  Cha.  Dabney  jr."  **May5, 
1829.  Rec'd  45  dollars  in  part  this  note. 
C.  Dabney  jr.''  These  endorsements  were 
admitted  by  the  plaintiff  to  be  in  the  hand- 
writing of  the  testator  of  the  defendants, 
and  the  defendants  proved  by  a  witness  that 
their  testator  died  in  1833,  previous  to  the 
11th  of  November  in  that  year ;  but  there 
was,  no  other  evidence  of  the  time  at  which 
the  said  endorsements  were  made,  and  it 
did  not  appear  that  they  were  made  with 
the  knowledge  or  assent  of  the  plaintiff's 
intestate.  The  court,  at  the  instance  of 
the  counsel  for  the  plaintiff,  instructed  the 
jury,  that  after  the  lapse  of  16  years  from 
the  date  of  said  bond,  the  jury,  from  this 
aided  by  other  circumstances,  might  pre- 
sume it  paid.  At  the  instance  of  the  coun- 
sel for  the  defendants,  the  court  also 
instructed  the  jury,  that  such  presumption 
of  payment  might  be  repelled  by  qther  cir- 
cumstances. In  this  state  of  the  case,  the 
counsel  for  the  plaintiff  moved  the  court  to 
instruct  the  jury,  that  the  endorsements 
aforesaid  upon  the  bond  were  not  circum- 
stances to  be  taken  into  consideration  by 
the  jury  to  repel  such  presumption ;  and  the 
court  gave  this  instruction,  to  which 
the  defendants  excepted. 

A  verdict  was  found  for  the  plaintiff  for 
106  dollars  98  cents,  with  interest  from  the 
first  of  January  1834 ;  and  judgment  was 
rendered  thereupon. 

To  this  judgment  a  supersedeas  was 
awarded. 

The  cause  was  argued  by  Grattan  for  the 
plaintiffs  in  error,  and  C.  and  G.  N.   John- 
son for  defendant  in  error. 

624  *BAL«DWIN,  J.  An  endorsement 
of  credit  on  a  bond,  made  by  the  ob- 
ligee within  the  period  that  raises  the  legal 
presumption  of  payment,  is  evidence  for 
him  for  the  purpose  of  repelling  that  pre- 
sumption. This  exception  from  the  gen- 
eral rule  that  a  man's  declarations  shall 
not  be  evidence  in  his  own  behalf  is  justi- 
fied by  peculiar  considerations.  The  evi- 
dence is  used  not  to  establish  an  original 
demand,  but  merely  to  rebut  a  presump- 
tion. The  presumption  thus  met  arises  out 
of  the  imputed  conduct  of  the  obligee,  to 
wit,  his  forbearing  to  assert  his  demand 
for  many  years;  and  the  fact  that  he  ob- 
tained a  partial  payment  during  the  time 
goes  to  shew  that  the  imputation  is  un- 
founded. The  evidence  of  the  fact,  it  is 
true,  is  furnished  by  the  party  himself; 
but  it  proceeded  from  him  at  a  time  when 
the  disclosure  was  against  his  own  interest. 
It  is  evidence,  too',  which  he  had  authority 
at  the  time  to  establish,  and  which  it  was 
his  duty  to  establish,  for  the  protection  of 
the  obligor;  and  after  a  considerable  lapse 
of  time,  it    is    usually    the   only   available 


means  of  shewing  the  negative  of  nonpay- 
ment, by  the  affirmative  of  partial  payment. 
Upon  the  whole,  therefore,  such  evidence 
is  just,  reasonable  and  expedient,  unless 
attended  with  too  much  danger  of  fraod; 
and  that  is  sufficiently  guarded  against  by 
requiring  proof  that  the  endorsement  was 
made  within  the  period  of  presumption,  and 
consequently  when  it  was  against  the  in- 
terest of  the  obligee  to  make  it.  Ingennity, 
it  is  true,  may  still  suggest  a  complexity 
of  circumstances  rendering  such  a  isaod 
advantageous  to  the  obligee;  but  that  is  a 
mere  possibility,  and  the  rules  of  evidence 
must  deal  with  probabilities. 

The  first  decision  we  have  upon  this  sub- 
ject is  that  of  Searle  v.  Liord  Barringtoo, 
of  which  there  are  several  reports ;  2  8tr. 
826;  2  Ld.  Raym.  1370;  8  Mod.  278;  3  Bro. 
P.  C.  <old  edi.)  535.  In  that  case,  which 
was  an    action  upon    a    bond   dne  in 

625  1697,  the  defendant  ^pleaded  solvit 
ad  diem,  afad  relied  upon  the  pie- 
sumption,  it  being  after  twenty  years;  to 
encounter  which,  the  plaintiff  offered  to 
give  in  evidence  an  endorsement  of  interest 
under  the  hand  of  the  obligee  in  the  year 
1707,  which  evidence  was  objected  to,  but 
received,  and  a  verdict  and  judgment 
rendered  for  the  plaintiff;  which  judgment 
was  affirmed  in  parliament.  It  seems, 
from  the  reports  of  the  case,  that  the  en- 
dorsement bore  date  in  1707,  but  none  of 
them  state  that  there  was  proof  of  its  hav- 
ing been  actually  made  at  that  time. 
Whether  in  point  of  fact  there  was  sock 
proof,  is  a  matter  about  which  there  has 
been  a  contrarietv  of  opinion :  1  Starkie  oo 
Evid.  pt.  2,  p.  311,  note  (f.);  1  PhiU.  on 
Evid.  5th  american  from  8th  Liond.  edi. 
[349] ;  Turner  v.  Crisp.  2  Str.  827 ;  Glyn 
V.  Bank  of  England,  2  Ves.  sen.  43 ;  Rose- 
boom  V.  Billington,  17  Johns.  R.  182. 
That,  however,  I  regard  now  as  mere  mat- 
ter of  curious  speculation ;  for  it  is  nnim- 
portant  whether  the  decision  in  Searle  v. 
Lord  Barrington  is  to  be  considered  as  so 
restrained  by  the  facts  before  the  court  in 
that  cause,  as  to  require  proof  that  the  en- 
dorsement was  actually  made  within  the 
period  of  presumption ;  or  whether  its  au- 
thority is  to  be  regarded  as  so  limited  by 
subsequent  adjudications.  It  is  certain 
that  the  principle  of  the  case,  so  restricted, 
has  been  since  uniformly  recognized:  see 
the  authorities  above  cited,  and  Rose  v. 
Bryant,  2  Camp.  321. 

There  can  be  no  difficulty  in  the  applica- 
tion of  this  doctrine  to  the  case  before  us. 
The  endorsements  in  question  are  in  the 
handwriting  of  the  obligee,  who  died  in 
the  year  1833.  The  bond  is  dated  in  1820, 
and  payable  on  demand.  Of  conrae  the 
endorsements  were  made  within  the  period 
of  about  thirteen  years  from  the  time  when 
the  bond  was  due.  The  general  role  is 
therefore  applicable,  unless  there  be  some- 
thing in  the  peculiar  circumstances  of  this 
case  to  constitute  an  exception. 

626  *It  has   not    been    and    cannot  be 
supposed,  that  the  aspect  of  the  case 

is  at  all   varied  by  the  circumstances  that 
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the  bond  in  question  was  introduced  as  a 
setoff  to  the  bond  sued  upon  by  the  plain- 
tiff, instead  of  having*  been  made  the  foun- 
dation of  a  separate  action.  It  is  equally 
immaterial,  as  I  conceive,  that  the  bond 
sued  upon  is  of  a  subsequent  period  to  the 
one  in  question,  having  been  executed  in 
January  1833,  and  payable  in  January  1834. 
This,  I  think,  will  be  obvious  by  attend- 
ing^ to  the  precise  proposition  we  are  called 
ttpon  to  determine. 

The  court,  at  the  instance  of  the  plain- 
tiff, instructed  the  jury,  that  after  the  lapse 
of  sixteen  years  from  the  date  of  the  bond 
in  question,  aided  by  other  circumstances, 
the  jury  might  presume  it  paid.  Then,  at 
the  instance  of  the  defendants,  the  court 
instructed  the  jury,  that  such  presumption 
of  payment  might  be  repelled  by  other  cir- 
cumstances. Thereupon  the  plaintiff  moved 
the  court  for  a  further  instruction,  that  the 
endorsements  on  the  bond  were  not  to  be 
taken  into  consideration  by  the  jury  to 
repel  such  presumption ;  which  instruction 
the  court  ^ave.  And  it  is  upon  the  pro- 
priety of  this  last  instruction  that  we  are 
called  upon  to  decide. 

It  will  be  observed,  that  the  plaintiff  re- 
lied upon  circumstances  not  as  distinct  and 
substantive  evidence,  but  merely  to  eke  out 
a  lapse  of  time  inadequate  in  itself  to  raise 
the  presumption  of  payment;  the  whole  to 
constitute  a  substitute  for  the  complete 
leg^al  presumption  presented  by  the  lapse 
of  twenty  years.  It  was  therefore  a  mere 
presumption  which  the  defendants  had  to 
meet,  and  whether  a  presumption  arising 
exclusively  from  the  lapse  of  time,  or  from 
the  lapse  of  time  aided  by  circumstances,  I 
rec^ard  as  wholly  immaterial.  Besides,  if 
this  were  not  so,  it  is  impossible  to  say 
that  the  defendants  had  a  right  to  rely  upon 
the  endorsements  to  encounter  a  lapse 
627  of  twenty  years,  *but  not  of  only 
sixteen  years;  and  if  the  right  be  the 
same  in  both  instances,  then  it  cannot  be 
objected,  in  regard  to  the  latter,  that  the 
effect  would  be  to  leave  the  subsidiary  cir- 
cumstances to  their  own  intrinsic  and  in- 
dependent weight. 

The  circumstances  that  the  bond  sued 
upon  is  posterior  in  date  to  the  one  intro- 
duced as  a  setoff,  furnished  no  legal  pre- 
sumption of  the  payments  of  the  latter; 
though  it  was  evidence  which  the  plaintiff 
had  a  right  to  rely  upon,  in  connexion  with 
other  evidence,  to  prove  the  fact  of  pay- 
ment, or,  in  connexion  with  the  lapse  of 
time,  to  raise  the  presumption  of  payment. 
If  used  at  the  trial  in  the  latter  point  of 
▼lew,  as  it  probably  was,  it  did  not  warrant 
the  court  in  withholding  the  endorsements 
from  the  consideration  of  the  jury,  as  evi- 
dence to  repel  the  presumption  of  payment. 
Though  there  may  have  been  a  presump- 
tion to  repel  at  the  time  of  the  trial,  there 
was  none  when  the  endorsements  were 
made.  It  must  be  taken,  therefore,  that 
they  were  made  when  it  was  against  the 
obligee's  own  interest  to  make  them,  unless 
we  admit  the  gratuitous  supposition  that 
they  were  fraudulently  contrived  to  be  used 


at  some  future  period,  when  a  presumption 
of  payment  might  arise.  Such  a  fraud  is 
the  proper  subject  of  proof,  not  of  conjec- 
ture; and  the  plaintiff  was  at  liberty  to 
prove  it,  if  he  could,  before  the  jury. 

My  opinion  therefore  is,  that  the  circuit 
court  erred  in  its  last  instruction  to  the 
jury ;  for  which  error  the  judgment  should 
be  reversed,  and  a  new  trial  awarded,  with 
a  direction  that  upon  such  new  trial  the 
instruction  is  not  to  be  repeated. 

STANARD,  J.,  and  CABELL,  P.,  con- 
curring, judgment  accordingly  reversed, 
and  new  trial  awarded,  with  a  direction 
that  the  last  instruction  was  not  to  be 
repeated.  

628         *Hickerson's  Adm'r  v.  Helm. 

February,  1844,  Rlcbmond. 

(Absent  Cabbix,  P.,  and  Bbookb.  J.) 

Executors  and  Administrators*— Set-Off  of  Distrib- 
utee's 5hsre  airaliist  Pnrcheses.— Tbe  rule  laid  down 
in  Palliam  v.  Winston  &c.,  5  Lieiirb  884.  tbat  a  dis- 
tributee pnrchaslnr  at  an  administrator's  sale 
cannot  in  join  the  collection  of  the  bond  for  bis 
purchases  until  his  distributive  share  is  ascer- 
tained and  set  off  against  the  bond,  approved  as  a 
general  one  :  bnt  an  exception  to  it  recognized. 

Seine— lojudction  by  Distributee's  Donee  of  a  Slave  to 
5aie  under  Execution  for  Debt  of  Distributee  of  Es- 
tete— Set-Off  of  Distributable  Share  afelnst  Judirment 
—Parties— Case  at  Bar.— in  November  1815,  at  a  sale 
by  an  executor  on  12  months  credit,  a  distributee 
was  one  of  the  purchasers.  The  person  requested 
to  be  her  surety  manifesting  some  reluctance  to 
become  such,  the  executor  assured  him  that 
there  was  no  danger  of  his  having  any  thing  to 
pay,  as  the  purchases  by  the  distributee  were  not 
so  much  as  her  portion  of  the  estate.  Whereupon 
the  bond  was  executed.  The  executor  died  in 
1831,  and  there  was  immediate  administration  on 
his  estate,  and  on  that  of  the  first  testator  :  but 
no  suit  was  brought  on  the  bond  till  1887.  Judg- 
ment was  then  obtained  on  it :  and  in  the  same 
year  some  of  the  legatees  brought  a  suit  for  a 
settlement  of  the  executorship  account.  In  18S8, 
the  distributee  acquired  slaves  by  the  death  of 
her  father,  and  made  a  voluntary  conveyance  of 
them.  One  of  them  was  sold  under  execution 
upon  the  Judgment,  and  purchased  by  the  admin- 
istrator de  bonis  non  at  the  sheriff's  sale.  Two 
others  being  afterwards  levied  on,  the  donee 
filed  a  bill  in  1888  against  the  Judgment  creditor, 
to  restrain  the  sale.  During  all  this  time  there 
was  no  settlement  of  the  executorship  account : 
and  none  took  place  until  the  administrator  of 
the  executor  was  coerced  to  settle,  by  attach- 
ments for  his  contempt  in  disobeying  the  orders  ot 
the  court  in  the  suit  of  the  legatees.  Hbld.  1.  On 
the  donee's  bill,  an  Injunction  may  be  awarded 
to  restrain  the  sale  of  the  two  slaves  levied  on., 
until  the  amount  of  the  distributee's  claim  is  as- 
certained :  and  when  ascertained,  the  same  may 
be  set  off  against  the  judgment  2.  The  distrib- 
utee is   an  indispensable  party  to   the   donee's- 

*See  monographic  note  on  "Executors  and  Ad- 
ministrators" appended  to  Rosser  v.  Depriest,  &. 
Oratt  a. 


749 


2  ROB. 


Virginia  Rspokts,  Annotatrd. 


620,  630,  est 


sulL  3.  As  a  suit  Is  pending  In  which  all  the 
other  distributees  are  parties,  there  Is  no  neces- 
sity to  make  them  parties  In  the  donee's  suit,  but 
the  proper  course  Is  to  retain  the  injunction  until, 
by  the  adjustment  of  the  account  in  the  other 
suit,  the  amount  of  the  distributee's  claim  is 
finally  liquidated,  and  then  to  apply  that  amount 
as  a  setofE  a^alDst  the  judfirment.    4.  It  be- 

629  Inir  ascertained  that  after  allowingr  'credit 
for  the  entire  claim  of  the  distributee,  she 

was  indebted,  at  the  time  of  the  sale  of  the  slaves 
first  levied  on,  more  than  the  amount  for  which 
he  sold,  the  credit  in  respect  to  that  slave  cannot 
be  enlarged  to  what  Is  estimated  as  his  value  at 
the  time  of  the  sale,  but  must  be  limited  to  the 
amount  made  on  the  execution  by  the  sale  of  him  : 
dissentiente  Baldwin,  J.,  on  the  last  point. 

Same— Settlement  of  Acconnte— Widow's  Interest  as 
Distrllnitee— Case  at  Bar.— A  testator  dies  possessed 
of  slaves,  to  a  third  of  which  his  widow,  who 
renounces  his  will,  is  entitled  during  her  life. 
In  a  settlement  of  the  executorship  account  after 
the  death  of  the  executor,  and  after  the  widow's 
death,  it  appears  by  the  appraisement  that  the 
slaves  were  seven  in  number.  Two  were  speci- 
fically bequeathed  by  the  testator,  and  the  pre- 
sumption is  that  they  were  delivered  over  to  the 
leiratees.  Two  were  sold  under  execution  of  a 
creditor  of  the  testator,  before  the  executor  had 
other  assets  in  hand  to  pay  the  execution,  and 
were  purchased  by  the  executor  at  the  sheriff's 
sale.  And  two  others  were  sold  by  the  executor, 
thouffh  the  payment  of  debts  did  not  require  the 
sale  of  them  if  the  widow  had  paid  up  a  sum  of 
792  dollars  48  cents,  due  from  her  for  purchases  of 
the  testator's  sroods.  When  or  for  what  prices 
these  two  were  sold,  did  not  appear.  The  record 
furnished  no  information  of  the  disposition  of 
the  seventh  slave  ;  but  the  probability  is  that  he 
was  old  and  of  little  or  no  value.  HbijD,  the 
charge  for  the  widow's  interest  in  the  slaves, 
instead  of  beinc  measured  by  their  estimated 
hires,  should  be  an  annual  sum  from  the  death  of 
her  husband  until  her  death,  equal  to  the  annual 
Interest  of  one  third  of  the  irross  amount  of  the 
sales  or  the  value  of  the  slaves :  dissentiente 
Baldwin,  J.,  who  was  of  opinion  that  the  widow 
was  entitled  to  credit  for  one  third  annually  of 
the  estimated  hires. 

In  1815  Joseph  Hickerson  died,  leaving  a 
will  by  which  he  gave  legacies  to  his  chil- 
dren, and  leaving  a  widow  Elizabeth,  who 
renounced  the  provision  made  for  her  by 
the  will.  His  son  Marshall  Hickerson  qual- 
ified as  executor,  and  on  the  9th  and  10th  of 
November  1816,  made  sale,  on  a  credit  of 
12  months,  of  the  perishable  goods  of  his 
testator,  and  of  some  of  the  other  person- 
alty. Elizabeth  Hickerson.  made  purchases 
at  this  sale  to  the  amount  of  792  dollars  48 
cents,  and  gave  bond  for  the  same  with 
Daniel  Hickerson  as  her  surety.  Marshall 
Hickerson    died    on    the    3d    of  July 

630  *1821    (while    away    from    home)    in 
Augusta    in    Georgia.     In   August  of 

that  year  his  brother  Hosea  qualified  as  his 
administrator,  and  as  administrator  de 
bonis  non  with  the  will  annexed  of  Joseph 
Hickerson.  In  March  1827,  the  legatees  of 
Joseph  Hickerson  brought  a  suit  against 
the  said  Hosea  (to  which  the  said  Elizabeth 


was  made  a  party)  for  a  settlement  of  the 
executorial  accounts,  and  a  distribution  of 
the  said  Joseph's  estate.  About  the  same 
time  an  action  appears  to  have  been  broug^fat 
by  the  said  Hosea,  as  administrator  de 
bonis  non,  against  mrs.  Hickerson  and 
her  surety,  ux>on  the  bond  before  men- 
tioned :  for,  in  June  1827,  an  office  judg- 
ment was  rendered  against  them.  An 
execution  on  this  judgment  was  returned 
by  the  sheriff  without  any  part  being  made ; 
and  then  no  other  execution  issued  for 
about  five  years. 

In  the  mean  time,  proceedings  were  gcnn^ 
on  in  the  suit  of  the  legfatees,  the  style  of 
which  was  Shumate  Ac,  v.  Hickerson  &.c» 
In  that  suit,  on  the  19th  of  May  1828,  the 
defendant  Hosea  Hickerson  was  ordered  to 
render  an  account  of  his  administration 
on  the  estate  of  Marshall  Hickerson ;  and 
on  the  21st  of  September  1829,  he  was  or- 
dered to  render,  in  addition,  an  account  of 
his  transactions  as  administrator  de  bonis 
non  of  Joseph  Hickerson,  and  an  account 
of  Marshall  Hickerson 's  transactions  on  the 
same  estate.  In  May  1830,  a  rule  was  made 
upon  the  said  Hosea  to  she^  cause  why  be 
should  not  be  attached  for  his  contempt  in 
failing  to  render  the  said  accounts ;  which 
rule  was  made  absolute  on  the  2d  of  October 
1830:  but  on  the  11th  of  the  same  month* 
upon  an  affidavit  of  the  said  Hosea,  stating 
(among  other  things)  that  he  had  rendered 
an  account  to  the  commissioner  as  far  as 
he  was  enabled  to  do  so,  the  order  making 
the  rule  absolute  was  set  aside.  Again, 
however,  on  the  16th  of  October  1830,  an 
attachment    was    awarded,    with  a  proviso 

that  it  was  to  be  discharged  upon  the 
631      said    Hosea 's  appearing    before  *tbe 

commissioner,  and  answering  inter- 
rogatories upon  oath  in  relation  to  the  said 
accounts. 

On  the  26th  of  March  1832,  the  wiU  of 
James  Parr  was  proved,  whereby  he  ^ve 
to  his  daughter  Elizabeth  Hickerson  a  thifd 
of  his  slaves  and  a  share  of  his  other  estate. 
A  few  days  afterwards  the  following-  deed 
was  made : 

'^Know  all  men  by  these  presents,  that  I, 
Elizabeth  Hickerson  of  the  county  of 
Fauquier  and  state  of  Virginia,  for  and  in 
consideration  of  the  several  expenses  and 
troubles  that  my  son  in  law  mr.  L#ina  Hehn 
has  been  at,  and  which  may  hereafter  ac- 
crue, together  with  the  natural  love  I  bear 
towards  his  wife  Jinsey  Helm,  have  g'iven 
and  by  these  presents  do  give  to  my  said 
son  in  law  Lina  Helm  all  right,  title  and 
claim  that  I  have  coming  to  me  by  a  legacy 
from  my  father  James  Parr  deceased.  In 
testimony  whereof  I  have  hereunto  set  my 
hand  and  seal  this  29th  day  of  March  1832. 

her 
Elizabeth  Hickerson    X     [Seal.]*' 

cross. 
"Signed,  sealed  and  delivered 

in  presence  of 
*'Wm.  Gungin,  James  B.  L#yn, 
Thomas    Helm." 

On  the  6th  of  April  1832,  under  an  order 
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made  at  March  term,  the  slaves  of  James 
Parr  were  divided  by  commissioners  among 
his  legatees;  upon  which  division  there 
were  allotted  to  mrs.  Hickerson,  King  val- 
ued at  300  dollars,  Lucinda  at  260  dollars, 
Hannah  at  50  dollars,  John  at  80  dollars, 
and  Dick  at  25  cents.  The  division  was 
returned  to  court  the  28th  of  May  1832,  and 
ordered  to  be  recorded ;  and  on  the  23d  of 
November  1832,  the  deed  to  Helm  was 
acknowledged  in  the  clerk's  ofBce,  and  ad- 
mitted to  record. 

On  the  19th  of  January  1833,  an  execution 
issued  in  favour  of  Hosea  Hickerson, 

632  as      administrator,      against     *mrs. 
Hickerson  and    Daniel  Hickerson  her 

surety;  but  the  county  court  quashed  it, 
because  Daniel  Hickerson  was  dead  at  the 
time  it  was  issued.  A  new  execution  was 
issued  the  12th  of  April  1833,  against  mrs. 
Hickerson  alone,  which  was  levied  on  the 
slave  King.  Hosea  Hickerson  gave  an  in- 
demnifying bond  to  the  sheriff,  and  the 
slave  was  sold  for  325  dollars,  the  said 
Hosea  becoming  the  purchaser.  The  sher- 
iff returned  that  this  was  all  the  property 
he  could  find.  But  some  time  afterwards  a 
new  execution  was  sued  out,  which  was 
levied  upon  two  other  slaves  Lucinda  and 
John. 

Whereupon,  to  wit,  on  the  22d  of  July 
1833,  Una  Helm  exhibited  a  bill  to  the 
judge  of  the  circuit  court  of  Fauquier,  as- 
serting that  under  the  deed  from  mrs. 
Hickerson  he  became  entitled  to  certain 
property,  part  whereof  consisted  of  Lu- 
cinda and  John,  who  were  delivered  up  by 
the  executor  of  Parr  in  March  1832,  and 
from  that  time  until  lately  had  been  in  the 
complainant's  possession.  The  considera- 
tion of  the  deed,  he  alleged,  was  not  only 
g'ood  but  valuable ;  and  he  made  the  follow- 
ing statement  concerning  it.  *'The  said 
Klizabeth,  at  the  time  of  its  execution,  and 
for  a  length  of  time  previously,  was  an 
inmate  in  your  orator's  family,  and  has 
been  and  is  so  living  up  to  this  moment. 
In  maintaining,  supporting  and  providing 
for  the  said  Elizabeth,  your  orator  had, 
prior  to  the  execution  of  the  said  convey- 
ance, encountered  considerable  expense, 
and  has  since  encountered  more.  As  some 
remuneration  to  your  orator  for  the  ex- 
penses thus  incurred  by  him,  as  well  as 
some  indemnity  for  expected  future  ex- 
penses, the  aforesaid  conveyance  was  exe- 
cuted." The  bill  insisted  that  the  deed 
invested  the  complainant  with  a  good  title 
against  any  creditors  of  the  said  H^liza- 
beth  (even  if  she  had  any).  But  the  ground 
was  further  taken,  that  the  said  Hosea 
Hickerson  was  not  entitled  to  enforce  his 
judgment,  even  against  the  said  Elizabeth. 
For,    it    was    alleged,     her    interest 

633  *in  the    estate   of  Joseph  Hickerson 
was  more  than    her    bond,    and    had 

been  so  stated  by  Marshall  Hickerson. 
The  bill,  after  detailing  some  circum- 
stances in  regard  to  the  levy  upon  Lucinda 
and  John,  mentioned  (in  asrgravation,  as 
it  would  seem,  of  Hickerson's  conduct)  his 
course  in  regard  to  King;  stating,  that  on 


the  day  of  sale  an  injunction  was  granted 
to  restrain  the  sale,  but  before  the  in- 
junction bond  could  be  executed  and  the 
process  perfected,  and  after  the  sheriff 
was  apprized  of  the  injunction,  the  sale 
took  place,  at  a  price  much  below  the  ac- 
tual value  of  the  slave.  **Thus  then,"  the 
bill  proceeded,  ^^has  your  orator  been  de- 
prived of  one  of  the  negroes  already  which 
he  obtained  under  the  aforesaid  convey- 
ance, and  an  attempt  is  now  making  to 
deprive  him  of  the  other  two."  The  prayer 
was  for  an  injunction  to  restrain  Hicker- 
son from  selling  the  slaves,  and  for  gen- 
eral relief. 

The  injunction  was  awarded. 

Elizabeth  Hickerson  was  no  party  to  this 
bill.  The  defendant  Hosea  Hickerson  an- 
swered, denying  that  the  deed  to  Helm  was 
upon  valuable  consideration,  insisting  that 
it  was  upon  a  consideration  merely  vol- 
untary, and  that  the  deed  was  in  fact 
fraudulent,  and  made  with  the  express  in- 
tention of  defeating  the  recovery  of  the 
debt  due  him.  Marshall  Hickerson,  he 
said,  had  died  suddenly  while  on  a  visit  to 
a  distant  part  of  the  union,  and  left  his 
papers  in  great  confusion,  and  the  respond- 
ent had  to  encounter  almost  insuperable 
difficulties  in  the  settlement  of  said  estate. 
It  was  imx>os8ible,  he  thought,  for  any  per- 
son, in  the  present  state  of  the  suit  brought 
by  the  legatees,  to  form  any  thing  like  a 
correct  estimate  of  the  final  result  of  that 
case.  The  whole  amount  of  the  debt  due 
from  the  said  Elizabeth  might,  and  in  all 
probability  would,  be  required  for  the  pay- 
ment of  debts.  And  he  insisted  that  the 
regular  collection  of  the  assets  of  Joseph 
Hickerson's  estate  ought  not  to  be  inter- 
fered with.  What  was  said  in  the 
634  *bill  in  relation  to  King  was  noticed 
in  the  answer,  and  the  defendant's 
conduct  explained. 

The  deposition  of  Joseph  Thompson  was 
taken  in  1835,  to  prove  the  understanding 
with  mrs.  Hickerson  at  the  time  the  bond 
was  given.  He  recollected,  he  said,  ^4hat 
she  was  called  on  by  the  executor  for 
security,  and  that  Daniel  Hickerson  was 
applied  to,  to  unite  with  mrs.  Hickerson 
in  the  bond.  Mr.  Hickerson  seemed  rather 
to  decline  binding  himself,  saying  that 
there  might  be  some  difficulty ;  but  the 
difficulty  was  overcome  by  the  assurance 
given  him  by  the  executor,  that  there  was 
no  sort  of  danger  of  his  having  any  thinir 
to  pay  for  the  widow,  that  the  purchases 
made  by  her  would  not  amount  to  any 
thing  like  the  portion  of  the  estate  she  was 
entitled  to." 

Rodham  Eskridge  and  Meredith  Eskridge 
deposed,  that  after  the  injunction.  Helm 
made  sale  of  Lucinda  and  John. 

There  were  many  depositions  in  regard 
to  the  consideration  of  the  deed  to  Helm, 
and  evidence  also  as  to  the  value  of  King 
at  the  time  he  was  sold  by  the  sheriff; 
some  of  the  witnesses  for  the  plaintiff  con- 
sidering him  worth  500  dollars,  and  others 
for  the  defendant  not  placing  him  at  a 
higher  value  than  325  dollars. 
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The  suit  of  the  legatees,  which  was  orig- 
inally brought  in  the  superior  court  of 
chancery  at  Fredericksburg,  and  afterwards 
transferred  to  the  circuit  court  of  Spotsyl- 
vania, was  removed  by  consent,  in  1837, 
to  the  circuit  court  of  Fauquier;  and  in 
February  1839,  mrs.  Hickerson  having  died, 
the  same  was  revived  against  Lina  Helm 
as  her  administrator. 

In  this  suit  there  were  filed  as  exhibits, 
the  appraisement  of  the  estate  of  Joseph 
Hickerson  on  the  9th  of  November  1815, 
amounting  to  3136  dollars  64  cents,  and 
the  account  of  sales  made  on  that  and  the 
next  day,  amounting  to  1830  dollars  5 

635  cents.     This    account    *of    sales    did 
not   include    the    slaves,    the    dames 

and  values  of  which  were  stated  in  the 
appraisement  as  follows:  negro  man  Ad- 
miral 60  dollars,  negro  man  Jack  450  dol- 
lars, negro  boy  Willis  400  dollars,  negro 
woman  Flora  300  dollars,  negro  girl  Nelly 
250  dollars,  negro  boy  Landon  3&  dollars, 
negro  boy  Alexander  300  dollars.  Of  these, 
Flora  and  Landon  were  specifically  be- 
queathed by  the  testator.  Nelly  and  Alex- 
ander were  sold  in  April  1816  by  the  sheriff 
of  Fauquier,  under  an  execution  against 
the  estate  of  Joseph  Hickerson,  and  pur- 
chased at  the  price  of  544  dollars  50  cents 
by  Marshall  Hickerson.  Jack  and  Willis 
were  sold  by  Marshall  Hickerson  as  execu- 
tor, but  the  prices  for  which  he  sold  them 
did  not  appear  by  any  thing  before  the 
commissioner.  And  the  commissioner, 
in  stating  the  account  of  the  said  execu- 
tor, charged  him  in  1816  with  the  sum  for 
which  Nelly  and  Alexander  were  sold,  and 
with  the  appraised  value  of  Jack  and  Wil- 
lis. 

So  stating  the  account,  the  commissioner 
reported  a  balance  due  from  Marshall  Hick- 
erson as  executor  of  4483  dollars  12  cents, 
with  interest  on  1909  dollars  71  cents  part 
thereof  from  the  first  of  January  1839, 
chargeable  with  the  payment  of  a  balance 
found  due  to  Hosea  Hickerson  as  adminis- 
trator de  bonis  non  of  Joseph  Hickerson 
(on  the  settlement  of  his  administration 
account)  of  652  dollars  65  cents,  with  inter- 
est on  537  dollars  2  cents  part  thereof  from 
the  first  of  January  1839  till  paid,  and 
chargeable  also  with  a  balance  of  a  debt  of 
Bazil  Grordon.  The  commissioner  also  set- 
tled the  account  of  Hosea  Hickerson  as  ad- 
ministrator of  Marshall  Hickerson,  and 
reported  a  balance  due  from  the  said  Hosea 
on  this  account.  The  commissioner's  re- 
port was  returned  on  the  2d  of  May  1839; 
and  on  the  10th  of  that  month  Hosea  Hick- 
erson paid  to  Bazil  Gordon  the  balance 
due  him,  amounting  to  460  dollars  33 
cents. 

636  *There  was  an  exception    by  Hosea 
Hickerson    to    the  report,    upon    the 

gfround  that  the  execution  under  which  Nelly 
and  Alexander  were  sold  was  for  more  than 
the  amount  of  sales.  And  the  court,  on  the 
20th  of  May  1839,  recommitted  the  report 
to  the  commissioner,  for  him  to  make  a 
statement  shewing  how  the  account  would 
stand  if  Hosea  Hickerson   should  now   pay 


the  balance  due  on  the  said  execntioo. 
This  was  the  last  order  in  the  caae  of 
Shumate  v.  Hickerson. 

On  the  same  20th  of  May  1839,  the  conrt 
made  an  order  in  the  case  of  Helm  v.  Hick- 
erson, directing  the  commissioner  to  as- 
certain mrs.  Hickerson 's  share  of  the 
perishable  estate  of  Joseph  Hickerson,  and 
add  thereto  interest  on  one  third  of  the  value 
of  his  slaves.  The  court  also  directed  the 
said  commissioner  to  credit  her  distribu- 
tive share  with  the  execution  injoined,  and 
to  credit  the  execution  with  500  dollars, 
which,  in  the  opinion  of  the  court,  was 
the  value  of  King  at  the  time  of  sale. 

The  commissioner  made  a  report  whereby 
it  appeared,  that  omitting  the  slaves,  and 
charging  Marshall  Hickerson  with  the 
proceeds  of  all  the  other  personalty  (in- 
cluding mrs.  Hickerson 's  own  purchases) 
as  if  the  amount  had  been  received  hy  the 
executor,  the  sum  in  his  hands,  as  of  the 
first  of  January  1839,  was  1358  dollars  a 
cents ;  and  then  deducting  what  was  due  to 
Hosea  Hickerson,  and  the  sum  paid  by  him 
to  Bazil  Gordon,  the  balance  was  only  254 
dollars  93  cents,  of  which  mrs.  Hickerson 'a 
third  was  84  dollars  98  cents  on  the  said 
first  of  January  1839.  Then,  after  stating 
the  slaves  to  be  of  the  value  of  1994  dollars 
50  cents,  one  third  whereof  was  664  dollars 
83  cents,  and  the  annual  interest  on  that 
third  39  dollars  89  cents,  he  made  a  state- 
ment whereby  it  appeared,  that  char^ging 
mrs.  Hickerson  with  1588  dollars  72  cents 
the  amount  of  the  judgment  with  interest 
to    the   27th  of  May  1833,  when   King    was 

sold,  and  crediting  her   on  account  of 
637      *King  with  500  dollars,  less  15  dollars 

50  cents  the  sheriff's  commissions 
on  325  dollars,  and  also  crediting  her  with 
the  said  annual  interest  of  39  dollars  89 
cents  from  the  first  of  January  1816  to  the 
17th  of  February  1838,  when  she  died,  and 
likewise  crediting  the  said  84  dollars  98 
cents,  a  balance  still  remained  due  npon 
the  judgment  of  261  dollars  88  cents  with 
interest  from  the  1st  of  January  1839.  The 
plaintiff  excepted  to  this  report,  and  at  his 
instance  the  commissioner  made  a  special 
statement,  upon  the  principle  of  allowing, 
in  lieu  of  interest  on  one  third  of  the  value 
of  the  slaves,  an  annual  hire  of  50  dollars. 
The  first  sum  of  50  dollars  was  credited  on 
the  first  of  January  1817,  and  thereafter 
annually,  whereby,  the  principal  of  the 
judgment  on  which  interest  was  calculated 
was  annually  diminished;  and  on  the  first 
of  January  1837,  there  was,  according  to 
this  statement,  a  balance  due  mrs.  Hicker- 
son of  16  dollars  and  90  cents.  The  state- 
ment was  continued  to  the  first  of  January 
1839,  and  shewed  on  that  day  a  balance 
due  her  of  163  dollars  15  cents,  with  inter- 
est on  158  dollars  13  cents  part  thereof  from 
that  day  till  paid.  In  the  statement  so 
continued,  mrs.  Hickerson  was  credited 
with  2  dollars  and  2  cents  for  interest  on 
the  16  dollars  and  90  cents  on  the  1st  of 
January  1839,  and  3  dollars  for  interest  on 
the  hires  of  1837  to  the  same  time,  making 
5   dollars  and  2  cents  as  the  amount  of  in- 
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terest  on  conjectural  hirea  during  the  last 
two  jears.  As  bearing  upon  this  state- 
ment, it  is  proper  to  mention  that  accord- 
ing to  the  report  of  the  commissioner  in 
Shumate  v.  Hickersdn,  the  executor  had 
not,  at  the  time  of  the  sale  of  the  two 
slaves  under  execution,  other  assets  with 
which  he  could  have  satisfied  that  execu- 
tion. 

On  the    19th   of  October   1839  the  case  of 
Helm  V.   Hickerson   came  on   to   be   heard 
upon    the    commissioner's    report    in    that 
case,  and  the  record   in    the   case   of   Shu- 
mate V.    Hickerson.     Whereupon    the 

638  court,  approving  of  *that  statement 
in  the  report  wherein  hires  were  al- 
lowed, confirmed  the  same,  and  decreed 
that  the  injunction  be  made  perpetual,  and 
that  the  defendant  pay  to  the  plaintiff  163 
dollars  15  cents,  with  interest  on  158  dol- 
lars 13  cents  part  thereof  from  the  1st  of 
January  1839  till  paid,  and  the  costs. 

From  this  decree,  on  the  petition  of  the 
defendant  Hosea  Hickerson,  an  appeal  was 
allowed. 

The  cause  was  argued  by  Howard  and 
Robinson  for  the  appellant,  and  by  Seddon 
and  Morson  for  the  appellee.  The  question 
most  elaborately  discussed  was  whether  the 
deed  from  mrs.  Hickerson  to  Lina  Helm 
was  made  with  intent  to  defraud  creditors : 
but  upon  this,  and  indeed  upon  some  other 
points,  a  report  of  the  argument  is  deemed 
unnecessary.  The  following  notice  is  con- 
fined to  the  principles  of  law  more  paticu- 
larly  involved  in  the  decision. 

Howard  for  appellan':.  The  enquiry 
which  devolved  upon  the  court  below  was 
whether  the  slaves  Lucinda  and  Joftn  could 
properly  be  sold  under  the  execution.  And 
when  the  court  ascertained  that  the  deed 
was  upon  a  consideration  merely  voluntary, 
it  followed  that  the  deed  was  void  as  to 
creditors,  and  that  the  slaves  might  legally 
be  sold. 

Under  the  decision  in  Pulliam  v.  Win- 
ston &c.,  5  Leigh  324,  even  mrs.  Hickerson 
herself  would  not  be  allowed  to  tie  up  the 
judgment  against  her,  until  complicated 
accounts  of  administration  should  be  set- 
tled, in  order  to  discover  whether  there 
would  be  a  distributable  surplus.  But  here 
the  debtor  against  whom  the  judgment  is 
rendered  asks  no  injunction  to  it,  and  in 
no  way  alleges  that  the  debt  is  not  due. 
The  objection  to  enforcing  the  judgment 
is  raised  by  one  who,  after  the  rendition 
of  the  judgment,  received  a  conveyance 
from  the  judgment  debtor    of  a  party 

639  of  her  property.  Surely  *thi8  enquiry 
cannot  be  gone  into  in  a  suit  stand- 
ing merely  between  the  judgment  creditor 
and  the  voluntary  grantee.  The  claim  of 
the  judgment  debtor  as  distributee  can 
never  be  used  as  a  setoff  against  the  judg- 
ment, in  a  suit  to  which  the  judgment 
debtor  is  no  party.  Nor  can  the  extent 
of  such  setoff  be  ascertained,  except  by 
a  settlement  of  the  administration  ac- 
count in  a  suit  to  which  all  the  distributees 
are  parties. 


If,  however,  it  were  competent  in  thi» 
suit  to  set  off  mrs.  Hickerson 's  claim  as^ 
distributee  against  the  judgment,  the  mode 
in  which  this  has  been  done  is  altogether 
erroneous.  The  obvious  course  was  to  con- 
sider the  judgment  creditor  as  entitled  to- 
the  amount  of  his  judgment,  deducting  the 
325  dollars  for  which  the  slave  King  was 
sold  under  the  execution,  less  15  dollars  and 
50  cents  for  commissions.  If  damage  re- 
sulted from  the  seizure  and  sale  of  King, 
the  remedy  for  that  damage  is  by  an  action 
on  the  indemnifying  bond;  for,  the  sale 
having  taken  place,  it  is  not  the  province 
of  equity  to  assess  damages.  Robertson  v. 
Hogsheads,  3  Leigh  667;  Mayo  v.  Win  free, 
2  Leigh  370.  But  no  claim  to  such  damages 
is  asserted  by  the  bill;  and  there  is,  in 
truth,  no  right  to  recover  damages  either 
at  law  or  in  equity.  Regarding  the  plain- 
tiff as  a  claimant  under  a  voluntary  deed, 
he  can  have  no  greater  right  in  thin  respect 
than  his  grantor;  and  she  clearly  can  claim 
credit  only  for  the  net  proceeds  of  the  slave. 

The  special  statement  is  wholly  unsus- 
tained  by  evidence,  and  the  hires  entirely 
conjectural.  If  it  had  been  right  to  allow 
the  conjectural  sum  of  50  dollars  a  year,  it 
would  have  been  wrong  to  allow  interest 
upon  such  conjectural  hires.  Shields  adm'r 
&c.  V.  Anderson  &c. ,  3  Leigh  729 ;  Roper  &c. 
V.  Wren  &c.,  6  Leigh  38.  Here  the  slaves 
had  been  disposed  of,  and  no  hires  could 
have  been  received.  [Stanard,  J.  It  has 
been  settled  as  a  general  rule,  that  the 
widow  is  to  have  the  use  for  life  of  one  third 
of  the  money  for  which  the  slaves 
640  sold.  '^Godwin's  adm'r  v.  Godwin's 
adm'x  &c.,  4  Leigh  410.]  The  special 
statement  is  wrong  not  only  as  to  the  in- 
terest but  as  to  the  principal.  And  in 
using  it  as  sufficient  ground  for  perpet- 
uating the  injunction,  the  court  manifestly 
erred. 

Then  there  is  a  decree  in  favour  of  the 
plaintiff  for  the  balance  appearing  by  that 
special  statement.  In  a  suit  between  Lina 
Helm  plaintiff  and  Hosea  Hickerson  defend- 
ant, that  balance  is  stated  specially  as  due 
to  mrs.  Hickerson,  and  the  money  thus 
specially  stated  to  be  due  to  her  is  decreed 
to  be  paid  to  Lina  Helm. 

Seddon  and  Morson  for  appellee.  The 
matter  in  regard  to  King  is  set  forth  in  the 
bill,  and  comes  within  the  scope  of  the  gen- 
eral prayer.  The  defendant  has  answered 
the  allegations  as  to  this  matter.  Smith 
&c.  V.  Smith  Ac,  4  Rand.  95;  2  Rob.  Pract. 
293.  And  testimony  has  been  taken  in  re- 
gard to  it.  Under  such  circumstances  the 
act  of  February  27,  1828  forbids  a  reversal 
of  the  decree  for  any  informality  in  the  bill. 
Sess.  Acts  of  1827-8,  p.  20,  ch.  25,  {1 ;  Suppl. 
to  Rev.  Code  p.  125.  Ii|  the  court  below, 
no  objection  was  made  that  the  matter  was 
not  put  in  issue:  and  the  appellant  is  de- 
prived of  the  right  to  make  the  objection, 
by  failing  to  urge  it  at  the  proper  time.  2 
Rob.  Pract.  434.  No  party  is  allowed  to 
surprise  or  mislead  his  adversary.  Had  the 
objection    been   earlier   made,   the  appellee 
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might  have  brought  an  action  at  law.  But 
if  an  action  were  now  brought,  the  statute 
of  limitations  might  be  pleaded;  and  the 
defendant  would  thus  take  advantage  of  his 
own  wrong. 

Then  as  to  the  jurisdiction.  This  is  a 
suit,  not  for  damages,  but  for  King  or  his 
value.  It  is  on  the  ground  that  the  sale 
had  been  made  in  an  oppressive  manner, 
and  ought  to  be  set  aside.  But  even  if 
viewed  as  a  suit  for  damages,  yet  as  the 
plaintiff  has  been  obliged  to  come  into 
equity  to  in  join  the  sale  of  two  other 

641  slaves  'claimed  under  the  same  deed, 
the  court,  on  the  principle  of  prevent- 
ing multiplicity  of  suits,  will  take  jurisdic- 
tion of  the  whole  case,  and  decide  it  as  to 
King  as  well  as  the  two  other  slaves. 
Where  the  same  right  which  entitles  a  party 
to  an  injunction  against  future  waste  en- 
titles him  to  compensation  for  past  waste, 
the  court  of  equity  will  give  relief  as  to 
both.  The  court,  having  jurisdiction  of 
the  suit  for  one  purpose,  goes  on  and  ends 
the  controversy  between  the  parties.  This 
principle  is  acted  on  in  many  cases.  1 
Story's  Equity,  {  64  a.,  p.  82-86.  The  ex- 
istence of  a  legal  remedy  does  not,  under 
all  circumstances,  prevent  redress  in  equity. 
Randolph  v.  Randolph  &c.,  3  Munf.  99;  Wil- 
son A  Trent  v.  Butler  Ac,  3  Munf.  SS9. 
Here  it  was  necessary  to  take  notice  of  the 
value  of  the  slave,  in  determining  the 
amount  of  the  credit  on  account  of  his  be- 
ing sold. 

The  case  of  Pulliam  v.  Winston  Ac.  is 
very  different  from  this  case,  in  which  there 
had  been  a  failure  for  11  years  to  settle  the 
executorial  accounts  on  Joseph  Hickerson's 
estate  before  suit  was  brought  by  the  lega- 
tees, and  then  every  thing  was  done  to  de- 
lay a  settlement,  that  the  process  of  the 
court  would  allow.  But  even  in  Pulliam  v. 
Winston  &c.  it  is  admitted  that  the  offset 
will  be  allowed  if  the  executor  agreed  to 
allow  it.  And  here  the  fact  of  such  agree- 
ment is  deposed  to  by  a  witness  whose  evi- 
dence is  sustained  by  all  the  circumstances. 
In  that  case,  too,  the  objection  was  taken 
in  the  court  below,  and  the  injunction  dis- 
solved on  motion ;  while  here,  the  case  hav- 
ing been  proceeded  in  to  a  decree,  and  the 
account  taken,  the  objection  is  stripped  of 
its  force.  Scott  A  wife  v.  Halliday  &c.,  5 
Munf.  103;  Sampson  v.  Mitchell's  ex'or,  5 
Munf.  175.  On  these  grounds,  mrs.  Hicker- 
son  herself  might  insist  on  the  setoff.  But 
even  if  she  could  not,  still  Helm  may  insist 
on  its  being  allowed.  It  is  always  compe- 
tent for  the   volunteer   to  require  the 

642  creditor  to  shew  *that   he  has  a  debt. 
He  may  have  an  account  to  ascertain 

its  amount, — to  ascertain  how  much  is  liable 
to  be  setoff  by  a  fund  in  the  creditor's 
hands,  and  amongst  other  things  the 
amount  to  be  credited  on  the  judgment. 

The  rule  settled  in  Godwin's  adm'r  v. 
Godwin's  adm'x  &c.  may  be  a  general  one, 
but  it  is  not  inflexible.  It  would  not  be 
applied  in  a  case  of  fraud.  Here  the  exec- 
utor has  been  guilty  of  such  negligence 
that   every   presumption  ought  to  be  made 


against  him.  His  conduct  makes  it  neces- 
sary to  resort  to  conjecture  of  price  or  con- 
jecture of  hire.  And  his  representative  can 
have  no  right  to  insist  on  the  former  in- 
stead of  the  latter.  The  interest  allowed 
on  conjectural  hires  amounts  only  to  a  few 
dollars,  and  there  is  a  blunder  of  15  dollars 
and  50  cents  the  other  way  in  regard  to 
commissions. 

It  is  objected,  however,  that  mrs.  Hicker- 
son  is  not  a  party  to  this  suit.  Though  the 
debt  could  not  be  ascertained  so  as  to  bind 
her,  it  could  be  ascertained  so  as  to  bind 
the  parties  to  this  suit.  There  are  various 
cases  in  which  parties  may  sne  singly ;  for 
example,  creditors  may  sue  singly  to  get 
a  fund  out  of  an  executor's  handis.  The 
case  of  Moore's  adm'r  v.  George's  adm'r, 
10  Leigh  228,  shews  that  this  court  will  not 
extend  the  objection  for  want  of  parties. 
Besides,  the  objection  was  not  taken  in  the 
court  below,  and  the  authorities  shew  that 
such  objection  may  be  waived.  Opinion  of 
Tucker,  P.,  in  S.  C.  Mayo  v.  Murchie,  3 
Munf.  358.  The  question  is  not  one  of  ju- 
risdiction, but  a  matter  growing  out  of  a 
rule  of  convenience.  Calvert  on  Parties, 
p.  19,  20,  note.  The  personal  representative 
of  a  decedent,  not  xiarty  to  the  suit,  is 
sometimes  brought  before  the  master  on 
taking  accounts.  Story's  E^.  PI.  p.  96,  I 
96,  note  1.  Mrs.  Hickerson  was  a  party  in 
the  case  of  Shumate  v.  Hickerson,  and  the 
accounts  have  been  taken  in  a  case  to  which 
all  the  distributees  are  parties.  Why 
643  make  her  *a  party  in  this?  The  rec- 
ord of  that  case  also  shews  that  she 
died  while  the  case  was  pending,  and  that 
it  was  revived  against  Lina  Helm  as  her 
administrator.  The  decree  then  in  this  case 
is  substantially  right,  and  the  informality, 
if  any,  arising  out  of  the  fact  that  mrs. 
Hickerson's  administrator  was  not  a  party 
to  the  suit  as  such,  is  cured  by  the  act  of 
February  27,  1828,  Sess.  Acts  of  1827-B,  p. 
20,  ch.  25,    i  1 ;  Suppl.  to  Rev.  Code  p.  125. 

Robinson  in  reply.  The  bill,  fairly  un- 
derstood, makes  no  case  in  respect  to  King. 
And  if  it  had  sought  relief  in  respect  to 
him,  there  is  no  ground  on  which  the  juris- 
diction could  be  sustained.  Is  it  to  be 
maintained  that  merely  because  an  injunc- 
tion was  awarded  on  the  former  bill,  the 
sale  was  not  to  be  made  at  the  time  ap- 
pointed by  law,  but  was  to  be  postponed  in 
order  that  the  injunction  bond  might  be 
given?  If  a  court  of  equity  could  interfere 
on  any  such  ground,  the  interference  vrould 
properly  be  under  that  bill  on  which  the 
injunction  was  awarded:  and  that  case  is 
not  before  this  court.  But  the  sale  could 
not  be  treated  as  improperly  made,  either 
on  that  bill  or  on  this.  Clarke  v.  Hoome»'s 
ex'ors  &c.,  2  Hen.  A  Munf.  23;  Stratford  v. 
Twynam,  Jacob  418;  4  Cond.  Kng.  Ch. 
Rep.  193.  If  the  plaintiff  sought,  by  force 
of  his  deed  to  recover  the  value  of  the  slave, 
his  remedy  was  by  an  action  on  the  indem- 
nifying bond :  if  he  sought  to  recover  the 
specific  property,  his  proper  course  was  to 
bring  an  action  of  detinue  against  the  pnr- 
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chaser.  A  legal  title  being  claimed  on  the 
one  hand  under  execution  against  the 
debtor,  and  a  paramount  title  on  the  other 
under  the  debtor's  deed,  a  court  of  law  was 
obviously  the  proper  tribunal  to  determine 
which  of  these  titles  was  the  best. 

Is  it  clear  that  it  was  proper  for  a  court 
of  equity  to  exercise  jurisdiction  as  to 
,  Lrucinda  and  John?  As  to  them,  the  court 
had  no  jurisdiction  to  injoin  the  sale 
644  *except  upon  the  ground  that  slaves 
are  considered  prima  facie  of  peculiar 
value  to  their  owners.  Allen  v.  Freeland, 
3  Rand.  170;  Randolph  v.  Randolph,  6  Rand. 
194.  Does  that  presumption  exist  here,  or 
is  it  repelled?  In  Allen  v.  Freeland,  judge 
Carr  takes  the  distinction  between  family 
slaves  and  those  recently  purchased  by  the 
plaintiff;  and  judge  Green  said,  the  appel- 
lant there  did  not  appear  to  have  seen  the 
slaves  before  he  purchased  them.  In  Ran- 
dolph V.  Randolph,  the  judges  cite,  on  the 
one  hand,  cases  of  peculiar  attachment, 
and,  on  the  other,  cases  of  large  slavehold- 
ers, where  the  slave  is  not  even  personally 
known,  or  cases  in  which  the  slave  is  a 
subject  of  traffic.  What  are  the  circum- 
stances here?  The  complainant  never  had 
the  slaves  till  the  spring  of  1832.  He  ob- 
tained them  then,  not  by  a  purchase  of 
specific  slaves  on  account  of  any  peculiar 
qualities,  but  by  a  transfer  from  mrs. 
Hickerson  of  her  interest  in  a  particular 
estate,  in  the  division  of  which  these  slaves 
were  afterwards  allotted  as  her  portion.  To 
him  it  was  the  same  whether  he  obtained 
these  or  other  slaves,  or  other  property  of 
equal  value.  There  was  no  peculiar  affec- 
tion between  the  master  and  these  particu- 
lar slaves,  such  as  made  him  desire  to 
retain  them  in  specie.  This  is  evidence 
from  the  fact  deposed  to  by  Meredith  and 
Rodham  Bskridge,  that  immediately  upon 
his 'being  restored  to  possession  by  the  in- 
junction, he  endeavoured  to  sell  them,  and 
as  soon  as  practicable  did  sell  them. 

On  the  other  side  it  is  contended,  that 
though  the  deed  shall  be  held  to  be  volun- 
tary, the  judgment  is  to  be  reduced  by 
whatever  amount  may  be  due  mrs.  Hicker- 
son as  a  distributee  of  her  husband's  estate. 
This  ground  is  taken  in  a  suit  to  which  she 
is  no  party,  and  in  which,  no  matter  what 
the  view  of  the  court  may  be  upon  the  ac- 
counts, it  can  make  no  decree  perpetuating 
the  injunction  to  the  judgment,  either  in 
whole  or  in  part.  But  suppose  her 
645  grantee  may  require  all  *that  she 
could  have  required,  if  she  had  made 
no  assignment,  and  were  the  plaintiff  in 
the  bill;  Pulliam  v.  Winston  &c.,  5  Leigh 
324,  settles  that  she  cannot  be  received  in 
equity  to  make  any  setoff  of  this  nature. 
It  is  however  insisted  that  this  case  is  an 
exception  to  the  general  rule,  because  here 
the  executor  agreed  that  any  claim  which 
mrs.  Hickerson  had  against  the  estate 
might  be  discounted.  To  establish  such 
asrreement,  an  expression  of  the  executor 
is  deposed  to  by  a  witness  20  years  after  the 
transaction.  The  act  of  the  executor  in 
taking  the  bond  and  security  is  far  stronger 


than  such  words  as  are  here  deposed  to.  If 
he  was  satisfied  that  her  portion  of  the  es- 
tate would  be  equal  to  the  amount  of  the 
bond,  and  agreed  that  the  one  should  be 
set  off  against  the  other,  why  take  bond 
and  security  at  all?  His  taking  it  is  at 
least  evidence  that  it  was  not  certain  her 
portion  would  be  sufficient.  It  would  be 
contrary  to  well  established  principles  to 
allow  the  force  of  the  bond  to  be  destroyed 
by  parol  evidence  of  this  uncertain  charac- 
ter. Where  an  agreement  to  set  off  is  re- 
lied on,  it  should  be  an  agreement  at  a 
subsequent  time,  after  there  has  been  op- 
portunity to  clear  up  the  doubt  existing  at 
the  time  of  taking  the  bond.  The  decree 
directing  an  enquiry  to  ascertain  mrs. 
Hickerson 's  share  as  distributeee  was  then 
improper. 

But  if  it  was  proper  to  go  into  any  such 
account,  the  principle  upon  which  it  was 
directed  to  be  stated  in  regard  to  King  is 
clearly  erroneous.  The  report  made  under 
the  court's  direction  establishes  the  impro- 
priety of  its  direction.  At  the  time  of  the 
sale  of  King,  the  amount  of  the  judgment 
was  1588  dollars  72  cents,  and  if  from  this 
there  be  deducted  678  dollars  13  cents  for 
the  annual  interest  from  the  first  of  Jan- 
uary 1816  to  the  first  of  January  1833  on  one 
third  of  the  value  of  the  slaves  sold,  there 
was  yet  due  on  the  judgment,  when  King 
was  sold,  more  than  900  dollars.  If 
646  *credit  be  also  given  for  a  third  of 
the  amount  of  sales  to  mrs.  Hickerson 
herself  (though  remaining  unpaid),  as  well 
as  of  all  other  personal  estate,  there  was 
still  due  upon  the  judgment  at  that  time 
more  than  300  dollars.  Under  these  circum- 
stances, what  conceivable  reason  can  there 
be  for  giving  credit  on  account  of  the  sale 
of  King,  for  more  than  he  produced  at  the 
sheriff's  sale? 

Then  as  to  the  question  whether  interest 
on  a  third  of  the  value  of  the  slaves  sold 
shall  be  allowed,  or  conjectural  hires. 
Neither  in  the  bill  of  the  legatees  nor  in 
this  bill  is  there  any  allegation  that  the 
slaves  of  Joseph  Hickerson  were  sold  im- 
properly. Nor  is  there  any  thing  whatever 
to  take  this  case  out  of  the  general  princi- 
ple established  in  Godwin's  adm'r  v.  God- 
win's adm'x  &c.,  4  Leigh  410.  Charging 
Marshall  Hickerson  with  the  amount  of 
mrs.  Hickerson 's  bond,  and  leaving  out  the 
sales  of  slaves,  his  account  was  about  even. 
He  had  then  either  to  remain  in  advance  to 
the  estate  the  amount  of  the  debt  due  by 
mrs.  Hickerson,  or  to  get  from  her  that 
debt,  or  to  sell  slaves.  He  was  under  no 
obligation  to  remain  in  advance :  she  did 
not  pay  the  debt :  and  he  sold  slaves.  When 
it  has  been  settled  as  a  general  rule,  that 
though  a  widow's  share  of  slaves  be  unnec- 
essarily sold  to  pay  debts,  she  is  to  be  com- 
pensated by  interest  on  one  third  of  the 
slaves,  what  is  there  in  this  case  to  author- 
ize a  departure  from  that  rule?  So  far  from 
being  a  stronger  case  in  favour  of  the 
widow  than  the  case  generally  is,  it  is  a 
weaker  one.  For  it  was  necessary  to  sell 
the   slaves  unless  she  paid  her  debt.     And 
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it  is  not  for  her  whose  default  has  been  the 
cause  of  this,  to  saj  that  the  burthen  of  the 
executor  shall  be  increased,  because  he  has 
done  that  which  her  default  made  necessary. 
But  the  error  did  not  stop  here.  Having 
settled  the  principle,  it  was  at  least  proper, 
when  there  was  no  sort  of  evidence  to 
shew   what   hire    would    be   fair,    to 

647  *refer  it  to  a  commissioner  to  report 
on  this  subject.     All  enquiry  of  this 

sort  was  passed  by,  and  the  special  state- 
ment acted  upon,  although  that  statement 
was  not  the  view  of  the  commissioner  upon 
the  evidence,  but  the  mere  ez  parte  sugges- 
tion of  counsel. 

That  ez  parte  statement  is  not  only  with- 
out evidence  to  shew  that  50  dollars  a  year 
was  a  fair  hire,  but  is  wrong  upon  its  face 
in  allowing  interest  on  such  conjectural 
hires.  It  may  appear  as  if  the  interest  so 
allowed  were  only  5  dollars  2  cents,  but  it 
is  in  fact  much  more.  If  the  interest  on 
the  judgment  had  been  calculated  to  1839, 
and  then  a  deduction  made,  as  of  that  date, 
of  the  conjectural  hires  from  1816  to  1839, 
there  would  be  no  interest  on  such  hires. 
But  the  conjectural  hires  are  credited  at  the 
end  of  each  year  from  1816  to  1839,  and  the 
effect  is  to  allow  interest  to  the  eztent  to 
which  the  creditor  loses  interest  by  having 
his  principal  diminished  before  1839. 

BALDWIN,  J.  The  merits  of  this  cause 
turn  upon  the  question  whether  the  interest 
of  mrs.  Hickerson  in  the  personal  estate  of 
her  husband  Joseph  Hickerson  deceased 
(with  the  credit  to  which  she  is  entitled  for 
her  property  sold  under  ezecution)  is  suffi- 
cient, and  properly  applicable,  to  eztinguish 
the  debt  contracted  by  her  for  purchases  at 
the  sale  made  by  Marshall  Hickerson  his 
ezecutor.  This  involves  an  enquiry  into  the 
principles  upon  which  the  accounts  have 
been  settled  by  the  master  commissioner, 
under  the  order  of  the  circuit  court.  The 
basis  of  the  settlement  is  a  report  made  by 
the  same  master  commissioner,  in  another 
suit  of  Shumate  &c.  v.  Hickerson  Ac,  then 
depending  in  the  same  court,  of  several  ac- 
counts directed  by  interlocutory  decrees  in 
that  suit;  to  wit,  an  account  of  the  admin- 
istration of  Marshall  Hickerson  upon  the 
estate  of  Joseph  Hickerson  deceased;  an- 
other, of  the  administration  de  bonis  non 
of  Hosea  Hickerson    upon    the   estate 

648  of  ^Joseph    Hickerson   deceased;  and 
a    third,    of     the    administration    of 

Hosea  Hickerson  upon  the  estate  of  Mar- 
shall Hickerson  deceased.  The  result  of 
that  report  is  a  balance  against  Marshall 
Hickerson  as  ezecutor  of  Joseph  Hickerson  ; 
a  balance  in  favour  of  Hosea  Hickerson  as 
administrator  de  bonis  non  of  Joseph  Hick- 
erson ;  and  a  balance  against  him  as  ad- 
ministrator of  Marshall  Hickerson.  It  was 
upon  the  basis  of  the  accounts  thus  re- 
ported, that  the  master  commissioner  pro- 
ceeded in  the  present  cause  to  ascertain  the 
aforesaid  interest  of  mrs.  Hickerson,  who 
was  a  party  in  the  case  of  Shumate  &c.  v. 
Hickerson  &c.  but  not  in  the  present  suit. 
Mrs.  Hickerson  being  entitled  absolutely  to 


a  distributive   share  of  one    third   in  the 
residue  of  her  husband's  personal  estate  ex- 
clusive of  the  slaves,    after  payment  of  his 
debts,  and  to  one  third  of  the  slaves  as  her 
dower  for  life  only,    the    commissioner  re- 
stated the  accounts,  so  as   to   show   in  the 
first  place  a  balance  against  Marshall  Hick- 
erson executor  of  Joseph,  Hickerson,  exclu- 
sive  of   the  slaves,  of  254  dollars  93  cents, 
after   deducting   the   balance  dne  to  Hosea 
Hickerson  as  administrator  de  bonis  non  of 
Joseph  Hickerson ;  the  one   third   of  which 
balance,  to  wit,  84  dollars  98  cents,  he  re- 
ported   in    favour   of  mrs.  Hickerson.    He 
then    went    on    to   ascertain  what  she  was 
further  entitled  to,  on  account, of  her  inter- 
est in  the  slaves.     None  of  these  were,  forth- 
coming.    It  appears  from  the  appraisement 
that  there  were  seven.     Two   of  them  were 
sold  under  execution :  two  were  specifically 
bequeathed    by    the   testator,    and  the  pre- 
sumption   is    were    delivered   over    to   the 
legatees :  two  others   were   sold    by  the  ex- 
ecutor   Marshall    Hickerson,    but  when,  or 
for  what  prices,  does  not  appear :  the  record 
furnishes  no  information  of  the  disposition 
made  of  the  seventh,  and  the  probability  is 
that  he  was  old  and  of  little   or    no  value. 
The  widow,    for   whom    no    provision  was 
made    by    the    will,    claimed  that  made  for 
her    by    law.       Her   dower    in    the    slaves 

being   one    third    for    life,    and   she 
649      ^having  been  deprived  thereof  by  the 

conduct  of  the  executor,  compensation 
could  be  made  to  her  therefor  in  but  one  of 
two  modes;  to  wit,  by  allowing  her  the  an- 
nual interest  during  her  life. on  one  third 
of  the  value  of  the  slaves,  or  by  allowing 
one  third  of  the  annual  estimated  hires. 
The  commissioner  made  statements  in  both 
ways,  debiting  the  widow  with  the  judg- 
ment against  her  for  purchases  at  the  sale, 
and  crediting  her,  in  the  first,  with  one 
third  annually  of  the  interest  on  the  value 
of  the  slbves,  and  in  the  second,  with  one 
third  annually  of  the  estimated  hires;  and 
in  both,  Vith  her  distributive  share  of  the 
other  personal  estate,  and  with  the  actual 
value  of  the  slave  King  (acquired  from  her 
father's  estate  and  sold  under  the  first  ex- 
ecution upon  said  judgment)  minus  the 
sheriff's  commission  upon  the  sale.  The 
result  of  the  first  statement  was  a  balance 
against  the  widow,  of  261  dollars  88  cents 
with  interest  from  the  1st  of  January  1839; 
and  of  the  second  a  balance  In  her  favour, 
of  163  d'^Uars  15  cents  with  interest  on  158 
dollars  13  cents  thereof  from  the  same  date. 
This  last  statement  was  adopted  by  the  cir- 
cuit court,  and  the  decree  rendered  ag-ainat 
the  defendant  {losea  Hickerson  individ- 
ually; doubtless  because  there  were  ample 
assets  in  his  hands  as  administrator  of 
Marshall  Hickerson 's  estate,  for  payment 
of  the  amount  thus  ascertained  to  be  due  to 
the  widow  and  chargeable  against  that  es- 
tate, after  the  extinguishment  of  the  judg- 
ment by  the  application  of  her  credits. 

If  this  adjustment  of  the  accounts  be- 
tween Elizabeth  Hickerson  and  the  estate 
of  her  deceased  husband  be  correct,  it  re- 
lieves us  from  the  necessity  of  considering 
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the  questionn  so  elaborately  discussed  at 
the  bar,  arising  out  of  the  allegation  of  the 
defendant  that  the  conveyance  to  the  plain- 
tiff Helm,  by  Elizabeth  Hickerson,  of  her 
interest  in  her  father's  estate,  was  volun- 
tary  and   fraudulent   as  regards  her 

650  creditors;  inasmuch   as   it  *will  thus 
appear    that    the    defendant    has    no 

right  in  a  court  of  equity  to  occupy  that 
relation  towards  her.  And  this  brings  us 
to  the  consideration  of  the  objections  to 
that  adjustment  urged  on  the  part  of  the 
appellant. 

In  the  hrst  place,  it  is  contended  that 
the  whole  adjustment  is  wrong,  on  the 
ground  that  a  court  of  equity  ought  not  to 
interpose  by  way  of  injunction,  to  ascertain 
and  set  off  a  distributive  interest  in  an  es- 
tate, against  a  debt  contracted  by  the  dis- 
tributee for  purchases  from  the  executor  of 
property  belonging  to  the  estate.  This  is 
certainly  correct  as  a  general  proposition, 
and  is  well  established  by  the  authorities 
cited  for  the  appellant.  Such  a  practice 
would  occasion  much  confusion  and  injus- 
tice, by  obstructing  and  perplexing  the  ex- 
ecutor in  the  administration  of  the  assets, 
exposing  him  to  the  danger  of  devastavits, 
and  subjecting  creditors  of  the  estate  to 
injurious  delays.  The  rule  however  is  not 
free  from  exception,  and  the  reasons  upon 
which  it  is  founded  are  inapplicable  to  the 
case  before  us.  All  the  difficulties  which 
have  occurred  in  the  administration  and 
<listribution  of  this  estate  are  attributable 
to  the  misconduct  of  Marshall  Hickerson 
the  executor,  and  the  defendant  Hosea 
Hickerson,  his  administrator  and  successor. 
There  has  been  the  most  unreasonable  delay 
in  the  settlement  of  the  administration  ac- 
counts. No  step  towards  it  was  taken  during 
the  six  years  which  elapsed  from  the  time 
of  the  executor's  qualification  in  1315  until 
his  death  in  1821.  In  August  1821,  the  de- 
fendant Hosea  Hickerson  qualified  as  ad- 
ministrator of  Marshall  Hickerson,  and  as 
administrator  de  bonis  non  with  the  will 
annexed  of  Joseph  Hickerson ;  but  instead 
of  settling  up  the  administration  accounts 
of  himself  and  his  predecessor  in  a  reason- 
able time,  he  failed  to  do  so  for  a  period  of 
nearly  twelve  years  prior  to  the  institution 
of  this  suit  in  July  1833.     Nor  could  he 

651  be  brought  to  such  settlement,  *in  the 
suit  instituted  against   him   for   that 

purpose  in  1827,  by  Shumate  and  other  dis- 
tributees of  Joseph  Hickerson,  until  coerced 
by  attachments  for  his  contempt  in  dis- 
obeying orders  of  the  court  in  that  suit. 
Thus  a  period  of  eighteen  years  prior  to  the 
institution  of  this  suit  was  suffered  by  the 
personal  representatives  of  the  estate  in 
question  to  elapse  without  a  settlement  of 
their  administration  accounts.  This  delay, 
connected  with  the  representation  made  by 
Marshall  Hickerson  at  the  time  of  the  ex- 
ecutorial sale,  that  there  was  no  danger  in 
becoming  the  widow's  surety  for  the  amount 
of  the  purchases  made  by  her,  inasmuch  as 
it  would  fall  far  short  of  her  distributive 
interest  in  the  estate,  was  well  calculated 
to  lull  her  into  security,    and   inspire  the 


belief  that  payment  of  her  bond  would  not 
be  exacted,  unless  shewn  to  be  necessary 
by  a  settlement  of  the  administration  ac- 
counts. And  if  the  judgment  recovered 
against  her  in  1827  had  a  tendency  to  re- 
move this  impression,  it  could  not  have 
suggested  the  necessity  of  a  suit  on  her 
part  for  the  recovery  of  her  distributive 
share;  inasmuch  as  the  suit  of  Shumate 
Slc.  v.  Hickerson  &c.  brought  by  the  other 
distributees  in  1827,  to  which  she  was  a 
party,  would  have  accomplished  that  object, 
but  for  the  continued  default  of  the  defend- 
ant Hosea  Hickerson;  whose  conduct  was 
extremely  unjust  and  oppressive  in  suing 
out  execution  against  her,  in  1833,  upon 
the  judgment,  while  in  contempt  of  the 
orders  of  court  requiring  a  settlement  of 
the  administration  accounts.  I  think,  un- 
der the  circumstances,  it  was  entirely  proper 
that  he  should  be  restrained  by  injunction 
from  proceeding  upon  tl^e  execution,  until 
he  should  shew,  by  a  full  and  fair  settle- 
ment of  the  estate,  that  the  purposes  of 
justice  required  it:  that  if  he  could  have 
been  subjected  at  that  late  period  to  any 
inconvenience  or  hazard,  it  was  far  from 
arising  out  of  the  due  discharge  of  his 
duties:  and  that  any  creditors  who 
652  *had  so  long  postponed  the  prosecu- 
tion of  their  demands  against  the  es- 
tate would  more  probably  be  benefited  than 
injured  by  the  aid  of  the  court  in  sifting  the 
accounts  of  the  delinquent  fiduciaries. 

In  the  next  place,  it  is  urged  that  the 
compensation  to  the  widow  for  her  dower 
right  in  the  slaves  ought  to  have  been  the 
interest  on  the  value,  instead  of  estimated 
hires.  I  am  at  a  loss  to  perceive  any  prin- 
ciple upon  which  that  pretension  can  be 
sustained.  The  widow  was  entitled  to  her 
dower  interest  in  kind;  an  important  priv- 
ilege, of  which  she  could  not  be  lawfully 
deprived,  unless  by  a  sale  of  the  slaves  ren- 
dered necessary  for  payment  of  the  debts 
by  the  inadequacy  of  the  other  personal  as- 
sets. In  regard  to  the  slaves  specifically 
bequeathed,  and  supposed  to  have  been  sur- 
rendered to  the  legatees,  there  is  not  a 
shadow  of  apology  for  disregarding  the 
dower  interest  of  the  widow.  As  to  those 
sold  by  the  executor,  it  has  not  been  shewn 
when,  or  for  what  amount,  or  under  what 
circumstances  they  were  sold;  and  on  the 
other  hand  it  is  apparent  from  the  master 
commissioner's  report,  that  there  was  no  de- 
ficiency of  the  other  personal  assets,  a  bal- 
ance having  been  reported  against  him  on 
that  account.  The  only  colour  for  a  sale  of 
slaves  is  as  respects  those  sold  under  execu- 
tion in  April  1816,  when  it  may  be  supposed 
that  the  fund  arising  from  the  executorial 
sale  of  the  perishable  property  belonging  to 
the  estate  was  not  available,  the  bonds  there- 
for not  falling  due  until  November  follow- 
ing. It  certainly  would  be  unreasonable  to 
charge  an  executor  with  the  injurious  conse- 
quences arising  from  a  forced  sale  of  slaves 
under  execution,  before  it  was  in  his  power 
to  obtain  from  the  assets  the  means  of  pay- 
ment: but  that  is  not  the  question  here. 
The  slaves  were  purchased   in    by    the  ex- 
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it  is  not  for  her  whose  default  has  been  the 
cause  of  this,  to  say  that  the  burthen  of  the 
executor  shall  be  increased,  because  he  has 
done  that  which  her  default  made  necessary. 
But  the  error  did  not  stop  here.  Having 
settled  the  principle,  it  was  at  least  proper, 
when  there  was  no  sort  of  evidence  to 
shew    what   hire    would    be    fair,    to 

647  *refer  it  to  a  commissioner  to  report 
on  this  subject.     All  enquiry  of  this 

sort  was  passed  by,  and  the  special  state- 
ment acted  upon,  although  that  statement 
was  not  the  view  of  the  commissioner  upon 
the  evidence,  but  the  mere  ex  parte  sugges- 
tion of  counsel. 

That  ex  parte  statement  is  not  only  with- 
out evidence  to  shew  that  50  dollars  a  year 
was  a  fair  hire,  but  is  wrong  upon  its  face 
in  allowing  interest  on  such  conjectural 
hires.  It  may  appear  as  if  the  interest  so 
allowed  were  only  5  dollars  2  cents,  but  it 
is  in  fact  much  more.  If  the  interest  on 
the  judgment  had  been  calculated  to  1839, 
and  then  a  deduction  made,  as  of  that  date, 
of  the  conjectural  hires  from  1816  to  1839, 
there  would  be  no  interest  on  such  hires. 
But  the  conjectural  hires  are  credited  at  the 
end  of  each  year  from  1816  to  1839,  and  the 
eifect  is  to  allow  interest  to  the  extent  to 
which  the  creditor  loses  interest  by  having 
his  principal  diminished  before  1839. 

BALDWIN,  J.  The  merits  of  this  cause 
turn  upon  the  question  whether  the  interest 
of  mrs.  Hickerson  in  the  personal  estate  of 
her  husband  Joseph  Hickerson  deceased 
(with  the  credit  to  which  she  is  entitled  for 
her  property  sold  under  execution)  is  su£B- 
cient,  and  properly  applicable,  to  extinguish 
the  debt  contracted  by  her  for  purchases  at 
the  sale  made  by  Marshall  Hickerson  his 
executor.  This  in  volves  an  enquiry  into  the 
principles  upon  which  the  accounts  have 
been  settled  by  the  master  commissioner, 
under  the  order  of  the  circuit  court.  The 
basis  of  the  settlement  is  a  report  made  by 
the  same  master  commissioner,  in  another 
suit  of  Shumate  &c.  v.  Hickerson  &c.  then 
depending  in  the  same  court,  of  several  ac- 
counts directed  by  interlocutory  decrees  in 
that  suit ;  to  wit,  an  account  of  the  admin- 
istration of  Marshall  Hickerson  upon  the 
estate  of  Joseph  Hickerson  deceased;  an- 
other, of  the  administration  de  bonis  non 
of  Hosea  Hickerson   upon   the   estate 

648  of  ^Joseph    Hickerson   deceased;  and 
a    third,    of     the    administration    of 

Hosea  Hickerson  upon  the  estate  of  Mar- 
shall Hickerson  deceased.  The  result  of 
that  report  is  a  balance  against  Marshall 
Hickerson  as  executor  of  Joseph  Hickerson  ; 
a  balance  in  favour  of  Hosea  Hickerson  as 
administrator  de  bonis  non  of  Joseph  Hick- 
erson ;  and  a  balance  against  him  as  ad- 
ministrator of  Marshall  Hickerson.  It  was 
upon  the  basis  of  the  accounts  thus  re- 
ported, that  the  master  commissioner  pro- 
ceeded in  the  present  cause  to  ascertain  the 
aforesaid  interest  of  mrs.  Hickerson,  who 
was  a  party  in  the  case  of  Shumate  &c.  v. 
Hickerson  &c.  but  not  in  the  present  suit. 
Mrs.  Hickerson  being  entitled  absolutely  to 


a  distributive  share  of  one  third  in  the 
residue  of  her  husband's  personal  estate  ex- 
clusive of  the  slaves,  after  payment  of  his 
debts,  and  to  one  third  of  the  slaves  as  her 
dower  for  life  only,  the  commissioner  re- 
stated the  accounts,  so  as  to  show  in  the 
first  place  a  balance  against  Marshall  Hick- 
erson executor  of  Joseph  Hickerson,  exclu- 
sive of  the  slaves,  of  254  dollars  93  cents, 
after  deducting  the  balance  due  to  Hosea 
Hickerson  as  administrator  de  bonis  non  of 
Joseph  Hickerson ;  the  one  third  of  which 
balance,  to  wit,  84  dollars  98  cents,  he  re- 
ported in  favour  of  mrs.  Hickerson.  He 
then  went  on  to  ascertain  what  she  was 
further  entitled  to,  on  account, of  her  inter- 
est in  the  slaves.  None  of  these  were,  forth- 
coming. It  appears  from  the  appraisement 
that  there  were  seven.  Two  of  them  were 
sold  under  execution :  two  were  specifically 
bequeathed  by  the  testator,  and  the  pre- 
sumption is  were  delivered  over  to  the 
legatees :  two  others  were  sold  by  the  ex- 
ecutor Marshall  Hickerson,  but  when,  or 
for  what  prices,  does  not  appear :  the  record 
furnishes  no  information  of  the  disposition 
made  of  the  seventh,  and  the  probability  is 
that  he  was  old  and  of  little  or  no  value. 
The  widow,  for  whom  no  provision  was 
made  by  the  will,  claimed  that  made  for 
her    by    law.      Her   dower    in    the   slaves 

being   one    third    for    life,    and   she 
649      *having  been  deprived  thereof  by  the 

conduct  of  the  executor,  compensation 
could  be  made  to  her  therefor  in  bat  one  of 
two  modes;  to  wit,  by  allowing  her  the  an- 
nual interest  during  her  lifeon  one  thifd 
of  the  value  of  the  slaves,  or  by  allowing 
one  third  of  the  annual  estimated  hires. 
The  commissioner  made  statements  in  both 
ways,  debiting  the  widow  with  the  judg- 
ment against  her  for  purchases  at  the  sale, 
and  crediting  her,  in  the  first,  with  one 
third  annually  of  the  interest  on  the  value 
of  the  slbves,  and  in  the  second,  with  one 
third  annually  of  the  estimated  hires;  and 
in  both,  Vith  her  distributive  share  of  the 
other  personal  estate,  and  with  the  actual 
value  of  the  slave  King  (acquired  from  her 
father's  estate  and  sold  under  the  first  ex- 
ecution upon  said  judgment)  minus  the 
sheriff's  commission  upon  the  sale.  The 
result  of  the  first  statement  was  a  balance 
against  the  widow,  of  261  dollars  88  cents 
with  interest  from  the  1st  of  January  1839; 
and  of  the  second  a  balance  in  her  ^vour, 
of  163  dr^Uars  15  cents  with  interest  on  158 
dollars  13  cents  thereof  from  the  same  date. 
This  last  statement  was  adopted  by  the  cir- 
cuit court,  and  the  decree  rendered  ag-ainst 
the  defendant  {losea  Hickerson  individ- 
ually; doubtless  because  there  were  ample 
assets  in  his  hands  as  administrator  of 
Marshall  Hickersoc's  estate,  for  payment 
of  the  amount  thus  ascertained  to  be  due  to 
the  widow  and  chargeable  against  that  es- 
tate, after  the  extinguishment  of  the  judg- 
ment by  the  application  of  her  credits. 

If  this  adjustment  of  the  accounts  be- 
tween Elizabeth  Hickerson  and  the  estate 
of  her  deceased  husband  be  correct,  it  re- 
lieves us  from  the  necessity  of  considering 
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the  questionft  so  elaborately  discussed  at 
the  bar,  arising  out  of  the  allegation  of  the 
defendant  that  the  conveyance  to  the  plain- 
tiff Helm,  by  Elizabeth  Hickerson,  of  her 
interest  in  her  father's  estate,  was  volun- 
tary and  fraudulent  as  regards  her 
650  creditors;  inasmuch  as  it  *will  thus 
appear  that  the  defendant  has  no 
right  in  a  court  of  equity  to  occupy  that 
relation  towards  her.  And  this  brings  us 
to  the  consideration  of  the  objections  to 
that  adjustment  urged  on  the  part  of  the 
appellant. 

In  the  first  place,  it  is  contended  that 
the  whole  adjustment  is  wrong,  on  the 
^HE^und  that  a  court  of  equity  ought  not  to 
interpose  by  way  of  injunction,  to  ascertain 
a.nd  set  off  a  distributive  interest  in  an  es- 
tate, against  a  debt  contracted  by  the  dis- 
tributee for  purchases  from  the  executor  of 
property  belonging  to  the  estate.  This  is 
certainly  correct  as  a  general  proposition, 
and  is  well  established  by  the  authorities 
cited  for  the  appellant.  Such  a  practice 
would  occasion  much  confusion  and  injus- 
tice, by  obstructing  and  perplexing  the  ex- 
ecutor in  the  administration  of  the  assets, 
exposing  him  to  the  danger  of  devastavits, 
and  subjecting  creditors  of  the  estate  to 
injurious  delays.  The  rule  however  is  not 
free  from  exception,  and  the  reasons  upon 
which  it  is  founded  are  inapplicable  to  the 
case  before  us.  All  the  difficulties  which 
have  occurred  in  the  administration  and 
distribution  of  this  estate  are  attributable 
to  the  misconduct  of  Marshall  Hickerson 
the  executor,  and  the  defendant  Hosea 
Hickerson,  his  administrator  and  successor. 
There  has  been  the  most  unreasonable  delay 
in  the  settlement  of  the  administration  ac- 
oonnts.  No  step  towards  it  was  taken  during 
the  six  years  which  elapsed  from  the  time 
of  the  executor's  qualification  in  1315  until 
bis  death  in  1821.  In  August  1821,  the  de- 
fendant Hosea  Hickerson  qualified  as  ad- 
ministrator of  Marshall  Hickerson,  and  as 
administrator  de  bonis  non  with  the  will 
annexed  of  Joseph  Hickerson ;  but  instead 
of  settling  up  the  administration  accounts 
of  himself  and  his  predecessor  in  a  reason- 
able time,  he  failed  to  do  so  for  a  period  of 
nearly  twelve  years  prior  to  the  institution 
of  this  suit  in  July  1833.  Nor  could  he 
^1  be  brought  to  such  settlement,  *in  the 
suit  instituted  against  him  for  that 
purpose  in  1827,  by  Shumate  and  other  dis- 
tributees of  Joseph  Hickerson,  until  coerced 
by  attachments  for  his  contempt  in  dis- 
obeying orders  of  the  court  in  that  suit. 
Thus  a  period  of  eighteen  years  prior  to  the 
institution  of  this  suit  was  suffered  by  the 
personal  representatives  of  the  estate  in 
question  to  elapse  without  a  settlement  of 
their  administration  accounts.  This  delay, 
connected  with  the  representation  made  by 
Marshall  Hickerson  at  the  time  of  the  ex- 
ecutorial sale,  that  there  was  no  danger  in 
becoming  the  widow's  surety  for  the  amount 
of  the  purchases  made  by  her,  inasmuch  as 
it  would  fall  far  short  of  her  distributive 
interest  in  the  estate,  was  well  calculated 
to  lull  her  into  security,    and   inspire  the 


belief  that  payment  of  her  bond  would  not 
be  exacted,  unless  shewn  to  be  necessary 
by  a  settlement  of  the  administration  ac- 
counts. And  if  the  judgment  recovered 
against  her  in  1827  had  a  tendency  to  re- 
move this  impression,  it  could  not  have 
suggested  the  necessity  of  a  suit  on  her 
part  for  the  recovery  of  her  distributive 
share;  inasmuch  as  the  suit  of  Shumate 
&c.  V.  Hickerson  &c.  brought  by  the  other 
distributees  in  1827,  to  which  she  was  a 
party,  would  have  accomplished  that  object, 
but  for  the  continued  default  of  the  defend- 
ant Hosea  Hickerson;  whose  conduct  was 
extremely  unjust  and  oppressive  in  suing 
out  execution  against  her,  in  1833,  upon 
the  judgment,  while  in  contempt  of  the 
orders  of  court  requiring  a  settlement  of 
the  administration  accounts.  I  think,  un- 
der the  circumstances,  it  was  entirely  proper 
that  he  should  be  restrained  by  injunction 
from  proceeding  upon  tl|e  execution,  until 
he  should  shew,  by  a  full  and  fair  settle- 
ment of  the  estate,  that  the  purposes  of 
justice  required  it:  that  if  he  could  have 
been  subjected  at  that  late  period  to  any 
inconvenience  or  hazard,  it  was  far  from 
arising  out  of  the  due  discharge  of  his 
duties:  and  that  any  creditors  who 
652  *had  so  long  postponed  the  prosecu- 
tion of  their  demands  against  the  es- 
tate would  more  probably  be  benefited  than 
injured  by  the  aid  of  the  court  in  sifting  the 
accounts  of  the  delinquent  fiduciaries. 

In  the  next  place,  it  is  urged  that  the 
compensation  to  the  widow  for  her  dower 
right  in  the  slaves  ought  to  have  been  the 
interest  on  the  value,  instead  of  estimated 
hires.  I  am  at  a  loss  to  perceive  any  prin- 
ciple upon  which  that  pretension  can  be 
sustained.  The  widow  was  entitled  to  her 
dower  interest  in  kind ;  an  important  priv- 
ilege, of  which  she  could  not  be  lawfully 
deprived,  unless  by  a  sale  of  the  slaves  ren- 
dered necessary  for  payment  of  the  debts 
by  the  inadequacy  of  the  other  personal  as- 
sets. In  regard  to  the  slaves  specifically 
bequeathed,  and  supposed  to  have  been  sur- 
rendered to  the  legatees,  there  is  not  a 
shadow  of  apology  for  disregarding  the 
dower  interest  of  the  widow.  As  to  those 
sold  by  the  executor,  it  has  not  been  shewn 
when,  or  for  what  amount,  or  under  what 
circumstances  they  were  sold;  and  on  the 
other  hand  it  is  apparent  from  the  master 
commissioner's  report,  that  there  was  no  de- 
ficiency of  the  other  personal  assets,  a  bal- 
ance having  been  reported  against  him  on 
that  account.  The  only  colour  for  a  sale  of 
slaves  is  as  respects  those  sold  under  execu- 
tion in  April  1816,  when  it  may  be  supposed 
that  the  fund  arising  from  the  executorial 
sale  of  the  perishable  property  belonging  to 
the  estate  was  not  available,  the  bonds  there- 
for not  falling  due  until  November  follow- 
ing. It  certainly  would  be  unreasonable  to 
charge  an  executor  with  the  injurious  conse- 
quences arising  from  a  forced  sale  of  slaves 
under  execution,  before  it  was  in  his  power 
to  obtain  from  the  assets  the  means  of  pay- 
ment: but  that  is  not  the  question  here. 
The  slaves  were  purchased   in    by    the  ex- 
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ecutor   himself;    and,    under    the    circum- 
stances, he  ought  to   be   treated  in  relation 
thereto   as   the   trustee  of  the  estate.    The 
sale    moneys   of  the  personal    estate 

653  were  to  fall  due  at  *no  distant  period. 
It  was  the  duty  of  the  executor  to  do 

the  best  he  could  for  the  preservation  of  the 
interests  confided  to  his  care ;  and  the  plea 
of  an  inevitable  prejudice  cannot  avail  him, 
when  we  find  that  he  had  the  means  of  be- 
coming- the  purchaser.  It  ought  to  be  pre- 
sumed that  he  raised  the  money  upon  the 
credit  of  the  estate,  or  that  he  advanced  it 
himself  upon  that  security;  a  presumption 
working  no  injustice ;  for  if  he  gave  the 
full  value,  he  is  reimbursed  by  a  credit  for 
the  purchase  money,  and  if  he  did  not,  it 
would  be  of  dangerous  consequence  to  per- 
mit him  so  to  speculate  upon  the  temporary 
necessities  of  the  estate. 

The  credit  therefore  for  hires,  instead  of 
interest,  is  correct  in  principle,  and  is  not 
in  conflict,  as  supposed,  with  the  decision 
of  this  court  in  Godwin's  adm'r  v.  Godwin's 
adm'z  Slc,  ,  4  Leigh  410.  The  question  there 
was  as  to  the  prospective  allowance  to  be 
made  to  a  widow  out  of  the  proceeds  of 
slaves,  sold  by  the  executor  under  an  inno- 
cent misapprehension  that  the  situation  of 
the  estate  required  the  sale  for  the  payment 
of  debts ;  and  it  was  held  that  she  should 
receive  one  third  of  the  purchase  money,  to 
be  enjoyed  by  her  during  her  life,  and  then 
returned  to  the  estate;  an  allowance  con- 
sidered by  the  court  more  equitable  than  a 
commutation  for  a  gross  sum,  the  proper 
amount  of  which  it  would  be  difficult  to  as- 
certain by  calculations,  involving,  as  they 
must,  an  estimate  of  complicated  hazards. 
But  in  the  case  before  us,  the  question  is 
in  regard  to  the  retributive  compensation 
to  be  made  for  a  dower  right,  from  the  en- 
joyment of  which  the  widow  was  debarred 
during  her  life  by  the  gross  injustice  of  the 
executor.  That  the  allowance  is  of  esti- 
mated hires,  from  imperfect  materials,  is 
the  fault  of  the  executor  himself,  who  has 
furnished  no  account  or  evidence  in  relation 
to  the  sUves,  whether  of  hires  or  sales ;  in 
consequence  of  which  the  commissioner  has 
been  compelled  to  found  his  estimate 

654  chiefly  upon  the  appraised  *value  of 
the  slaves,  most  probably  to  the  det- 
riment of  the  widow ;  and  upon  that  basis, 
if  he  has  committed  an  error,  it  is  obviously 
not  to  the  prejudice  of  the  executor.  His 
allowance  of  interest  on  estimated  hires 
was  for  but  a  brief  period  and  on  a  small 
balance,  and  not  excepted  to  by  the  defend- 
ant.* Such  minute  errors  in  a  commis- 
sioner's report,  however  obvious,  especially 
when  unexcepted  to,  are  not  proper  for  the 
consideration    of   an    appellate    court;   as 

♦Note  by  the  reporter.  It  Is  believed  to  be  unnec- 
essary to  except  to  what  Is  not  reported  by  the 
commissioner  as  bis  view  of  tbe  case.  A  party  may 
contend  for  a  particular  mode  of  stating'  the  ac- 
count, and  havinff  a  special  statement  in  that  mode, 
but  it  is  unnecessary  to  except  to  his  statement, 
and  Indeed  as  irrerular  as  it  would  except  to  his 
argument. 


they  would  require,  from  its  repugnance  to 
the  reversal  of  the  decree  for  a  small  mat- 
ter, a  reexamination,  and  it  may  be  a  re- 
statement of  the  whole  account,  in  order  to 
ascertain  whether  there  may  not  be  errors 
to  an  equal  or  greater  amount  on  the  other 
side. 

Again,  the  appellant  insists  that  the 
proper  credit  to  the  widow  on  account  of 
the  slave  King,  sold  under  the  first  execu- 
tion against  her,  is  the  net  proceeds  of 
the  sale,  and  nothing  more;  that  if  his 
actual  valve  at  the  time  was  500  dollars, 
(which  is  denied,  though  I  think  proved) 
still  the  credit  for  that  sum,  minus  the 
sheriff's  commission  on  the  price  obtained, 
is  wrong  in  principle;  and  that  to  allow 
it,  is  in  effect  to  assess  damages  in  a  oonit 
of  equity  for  proceeding  at  law  under  proc- 
ess of  execution.  This  objection  would,  I 
think,  be  well  founded  if  the  result  of  the 
credit  were  an  actual  loss  to  the  defendant, 
as  would  be  the  case  if  the  property  had 
been  purchased  by  a  stranger.  But  the  de- 
fendant, having  become  the  purchaser  him- 
self, is  in  fact  subjected  to  no  loss.  He  is 
merely  denied  an  unrighteous  gain,  arising 
out  of  a  sacrifice  of  the  property  occasioned 
by  his  own  iniquitous  and  oppressive  con- 
duct. The  question  necessarily  arose, 
655  upon  the  *facts  stated  in  the  bill,  in 
the  adjustment  of  the  matters  of  ac- 
count involved  in  the  controversy ;  and  was 
not  at  all  cognizable  at  law.  The  defend- 
ant had  an  undoubted  legal  right  to  enforce 
his  judgment  by  process  of  execution ;  bat 
his  exercise  of  it  under  the  circumstances, 
not  only  to  the  prejudice  of  his  adversary 
but  to  his  own  individual  profit,  oonld  not 
be  countenanced  in  a  court  of  equity.  The 
mode  of  relief  was  the  only  one  that  could 
be  adopted,  unless  the  defendant  had  been 
required  to  surrender  the  property,  which  it 
does  not  appear  that  he  offered,  nor  that  it 
was  still  in  his  power  to  do.  The  question 
was  merely  as  to  the  measure  of  relief, 
that  is  to  say,  the  proper  amount  of  the 
credit;  and  that  fell  within  the  province 
and  discretion  of  the  court,  in  the  exercise 
of  its  equitable  jurisdiction  over  the  whole 
subject,  of  which  it  was  an  inseparable  in- 
cident. 

There  is  much  plausibility  in  the  argu- 
ment founded  upon  the  master  commis- 
sioner's report,  that  at  the  time  the 
defendant's  execution  was  levied  upon 
King,  the  widow  was  still  in  arrear  on  ac- 
count of  her  purchases  at  the  executorial 
sale,  to  a  greater  amount  than  the  value  of 
the  property  levied  on.  I  think  it  not  im- 
fyrobable  that  such  would  be  the  result  of  a 
statement  based  upon  the  materials  fur- 
nished by  the  report,  though  none  has  been 
made  by  the  commissioner  with  a  view  to 
that  enquiry.  But  its  concession  does  not 
relieve  the  defendant  from  the  impropriety 
and  injustice  of  proceeding  to  enforce  the 
whole  amount  of  his  judgment,  without 
giving  the  widow  the  smallest  credit  on 
account  of  her  interest  in  the  estate,  every 
particle  of  which  had  been  withheld  from 
her   for  a   period  of  eighteen  years,  unless 
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upon  the  supposition  of  an  agreement  that 
the  payment  of  her  bond  was  to  await  a 
settlement  of  the  estate.  After  the  assur- 
ance given  by  his  predecessor  at  the  time 
of  the  widow's  purchases,  and  the  great 
laches  of  both  in  regard  to  their  ad- 

656  ministration  '^accounts,  it  was  not 
for  him  to  decide,  without  a  settle- 
ment, and  in  contempt  of  the  orders  of 
court  requiring  a  settlement,  upon  the  ques- 
tion of  the  widow's  indebtedness.  Nor  can 
the  materials  furnished  by  the  report  be 
relied  upon  as  shewing  the  balance  due,  on 
one  side  or  the  other,  at  any  given  period 
of  time  prior  to  the  final  adjustment ;  for 
they  do  not  consist  of  accounts  actually 
kept,  but  of  substitutes  therefor,  resorted 
to  for  the  purpose  of  preventing  a  failure 
of  justice. 

Thus  it  seems  to  me,  that  the  decree  of 
the  circuit  court  was  founded  upon  a  correct 
adjustment  of  the  matters  of  account  in- 
volved in  the  controversy,  and  that  mrs. 
Hickerson,  under  the  circumstances,  was 
entitled  to  the  interposition  of  the  court  to 
restrain  the  defendant  from  further  pro*- 
ceeding  upon  his  judgment  at  law.  I  can 
perceive  no  good  reason  why  the  actual 
plaintiff,  as  her  grantee  or  donee,  should 
be  excluded  from  the  benefit  of  her  equity, 
ao  far  as  to  prevent  the  slaves  embraced  in 
her  conveyance  to  him  from  being  subjected 
to  the  defendant's  process  of  execution 
against  her.  But  I  think  it  clear  that  she 
ought  to  have  been  made  a  party  in  the 
cause,  inasmuch  as  she  was  directly  inter- 
ested in  the  settlement  of  the  accounts, 
and  the  plaintiff  Helm  had  no  interest 
therein,  except  for  the  purpose  of  shewing 
that  the  defendant's  demand  was  extin- 
g-uished.  She  died  however  in  the  progress 
of  the  suit,  and  Helm  became  her  adminis- 
trator, and  as  such  the  proper  representa- 
tive of  her  interests.  If  she  had  been  a 
defendant  in  the  cause,  he  could  not  have 
revived  it  against  himself  as  her  adminis- 
trator. Her  death  and  his  administration 
were  judicially  known  to  the  court,  being 
disclosed  by  the  record  in  the  case  of 
Shumate  v.  Hickerson,  made  part  of  the 
record  in  the  present  suit,  and  referred  to 
in  the  decrees.  The  omission  to  state  these 
facts  on  the  order  book,  or  by  a  supplemental 
bill,    was    a    mere   informality,    for 

657  which  *it   would  be   improper  to  re- 
verse  the  decree,  especially  since  the 

statute  of  the  27th  of  February  1828,  Suppl. 
to  Rev.  Code,  p.  125,  which  declares  that 
no  '* decree  of  a  court  of  equity  shall  be  re- 
versed for  informality  in  the  proceedings, 
where  the  parties  have  proceeded  to  take 
their  depositions,  and  it  appears  to  the 
court  that  there  has  been  a  full  and  fair 
hearing  upon  the  merits,  and  that  sub- 
stantial justice  has  been  done  between  the 
parties. ' '  And  this  p'ives  the  proper  answer 
to  the  appellant's  objection  that  the  balance 
found  due  to  the  widow  is  decreed  to  be  paid 
to  the  plaintiff  Helm.  It  will  not  be  im- 
proper, however,  for  preventing  any  possi- 
ble future  misconstruction,  to  amend  the 
decree   in   this  particular,  by  directing  the 


payment  to  be  made  to  Helm  in  his  charac- 
ter of  administrator.  A  further  amendment 
of  the  decree  will  also  be  proper,  to  supply 
its  omission  to  require  a  refunding  bond  in 
regard  to  any  future  demands  against  the 
estate. 

STANARD,  J.  The  appellee  sought  the 
aid  of  a  court  of  equity  by  injunction  to 
the  sale  of  slaves  on  which  an  execution 
had  been  levied  as  the  property  of  Elizabeth 
Hickerson,  on  the  ground  that  the  staves 
were  his  property  in  virtue  of  a  conveyance 
from  the  said  Elizabeth.  He  claims  that 
under  that  conveyance  he  became  the  owner 
of  the  slaves,  either  as  a  bona  fide  purchaser 
for  valuable  consideration,  or  as  a  donee. 
If  he  sustained  his  title  as  bona  fide  pur- 
chaser for  valuable  consideration,  the  only 
question  that  would  arise  is  that  respecting 
the  jurisdiction  of  the  court  of  equity  to 
interpose  its  protection  by  way  of  injunction 
to  the  sale.  The  question  of  jurisdiction 
must,  I  think,  have  been  resolved,  on  the 
authority  of  many  decisions  of  this  court, 
in  favour  of  the  appellee ;  and  being  so  re- 
solved, the  relief  that  a  court  of  equity 
should  give  would  be  the  perpetuation  of 
the  injunction  to  the  sale  of  the  slaves 
which  were  under  execution  at  the 
658  time  the  injunction  *wa8  awarded. 
Such  relief  would  be  granted,  irre- 
spective of  any  question  concerning  the 
fact  or  amount  of  indebtedness  from  Eliza- 
beth Hickerson  to  the  claimant  under  the 
execution,  and  consequently  all  enquiry  into 
that  matter  would  be  superfluous,  and  for- 
eign to  the  question  of  the  relief  to  which 
the  appellee  was  entitled.  Viewing  the 
case  under  this  aspect,  the  indebtedness  uf 
Elizabeth  Hickerson  to  the  claimant  under 
the  execution  would  not  restrict,  nor  would 
the  absence  of  such  indebtedness  enlarge 
the  relief  proper  to  be  given  the  appellee. 
Under  this  aspect  of  the  case  the  appellee, 
would  have  no  colour  of  right  to  resort  to 
a  court  of  equity  to  recover  the  slave  that 
had  been  taken  and  sold  under  a  previous 
execution.  That  taking  and  sale  would 
be  an  invasion  of  his  right  of  property  for 
which  he  would  have  a  plain  and  adequate 
remedy  at  law,  and  for  which  he  could  no 
more  obtain  redress  in  equity,  than  he  could 
for  any  other  trespass  on  or  dispossession 
of  his  personal  property,  for  which  the  law 
had  provided  the  remedy  of  an  action  of 
trespass,  trover  or  detinue. 

In  the  relief  that  has  been  given  by  the 
decree  in  this  case,  the  court  below  has  not 
regarded  the  appellee  as  a  bona  fide  pur- 
chaser for  valuable  consideration,  but  has 
(and  I  think  properly)  regarded  the  convey- 
ance to  him  from  Elizabeth  Hickerson  as 
voluntary:  and  with  this  element  in  the 
case  many  questions  arise  as  to  the  pro- 
priety of  granting  in  equity  any  relief,  and 
if  any,  the  nature  and  extent  of  that  relief. 

Viewing  the  conveyance  from  Elizabeth 
Hickerson  to  the  appellee  as  voluntary,  the 
questions  are.  Ought  the  enforcement  of 
the  judgment  at  law  against  Elizabeth 
Hickerson    to  be   injoined  until  the  extent 
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of  her  interests  as  distributee  and  dowress 
in  the  estate  of  her  deceased  husband,  for 
which  Marshall  Hickerson  was  responsible, 
should  be  liquidated  and  adjusted,  with  a 
view  to  a  setoff  of  the  amount  thereof 

659  against  the  *judginent?  And  has  the 
appellee  a  right  to  have  those  inter- 
ests applied  in  reduction  of  the  judgment, 
for  the  protection  of  the  property  he  claims 
under  the  voluntary  conveyance? 

I  concur  with  my  brother  Baldwin  in  the 
opinion,  that  under  the  circumstances  of 
this  case,  it  was  proper  to  make  it  an  ex- 
ception to  the  rule  (which",  as  a  general 
one,  has  my  hearty  approbation)  that  denies 
to  a  creditor  or  distributee  the  aid  of  a  court 
of  equity  to  intercept  by  injunction  the 
collection  of  the  assets  by  the  executor  or 
administrator,  especially  those  arising  from 
the  sales  of  the  executor  or  administrator, 
until  the  administration  accounts  are  ad- 
justed, with  the  view  that  the  debt  or  dis- 
tributive share  may  be  set  off;  unless  the 
title  to  such  setoff  be  founded  on  the  express 
agreement  of  the  executor  or  administrator. 
There  is  evidence,  direct  and  inferential, 
tending  strongly  to  prove  that  such  agree- 
ment was  made  in  this  case.  This,  coupled 
with  the  long  continued  delinquency  of  the 
executor  and  his  representative  to  settle 
the  administration  account  of  the  estate  of 
Joseph  Hickerson,  and  the  delays  to  which 
the  suit  brought  by  the  distributees  of  Jo- 
seph Hickerson  to  have  that  account  settled 
has  been  subjected,  mainly  by  the  neglect 
and  contumacy  of  the  appellant  the  repre- 
sentative of  the  executor,  justify  the  court 
in  making  this  case  an  exception  to  the 
general  rule.  If  Elizabeth  Hickerson  had 
not  conveyed  to  the  appellee,  but  still  re- 
tained title  to  the  slaves  on  which  the  ex- 
ecution was  levied,  she  would  be  entitled  to 
protection  by  injunction  until  the  amount 
of  her  claim  on  Marshall  Hickerson  as  the 
executor  of  her  husband  should  be  ascer- 
tained, and  when  ascertained,  to  set  off  the 
same  against  the  judgment.  The  appellee, 
claiming  under  her  conveyance,  had  as 
strong  a  claim  to  this  equitable  protection 
of  the  slaves  conveyed  to  him  by  her,  as 
she  herself  would  have  had  if  no  such  con- 
veyance   had  been   made;  at  least  so 

660  far  as  *that    protection    operated   on 
the  interests   of    the   appellant.     But 

from  the  very  nature  of  this  claim,  Eliza- 
beth Hickerson  was  an  indispensable  party 
to  a  suit  in  equity  asserting  it.  The  neces- 
sity of  making  her  a  party  in  such  a  suit 
is  evinced  by  the  consideration  that  it  in- 
volved the  adjustment  and  appropriation  of 
her  claim  on  the  representative  of  her  hus- 
band, and  that  unless  she  were  a  party 
thereto,  the  adjustment  and  appropriation 
that  might  be  made  of  that  claim  by  the 
decree  would  not  bind  her,  and  the  repre- 
sentative of  the  executor  would  still  be  ex- 
posed to  her  suit,  unprotected  by  such 
adjustment  and  appropriation.  What,  in 
my  opinion,  is  the  effect  of  the  omission 
to  make  her  or  her  representative  a  party 
to  thib  suit,  and  what  the  proper  mode  of 
supplying  that  omission,  will  be  stated  in  | 
the  sequel. 


While  I  think  the  court  below  was  right 
in  maintaining  the  title  of  the  appellee  to 
its  Interposition  in  this  case,  I  cannot  ap- 
prove of  its  decree.  That,  in  my  opinion, 
is  in  many  respects  erroneous. 

The  account  by  which  the  amount  of  the 
setoff  to  the  judgment  was  to  be  liquidated 
could  not  have  been  properly  settled  but  in 
a  suit  in  which  all  the  unsatisfied  distribu- 
tees of  Joseph  Hickerson  shouM  be  parties. 
Such  a  suit  had  been  brought  many  years 
before,  and  was  pending  at  the  inatitation 
of  this.  That  and  other  considerations  ren- 
dered it  improper  to  make  those  distributees 
parties  in  this  suit.  In  this  predicament, 
the  proper  course  was  to  retain  the  injunc- 
tion in  this  suit  until,  by  the  adjustment 
of  the  account  in  the  other,  the  amount  of 
Elizabeth  Hickerson's  claim  on  the  executor 
of  her  husband  was  finally  liquidated ;  and 
then  to  apply  this  liquidated  claim  as  a 
setoff  against  the  judgment.  It  was  there- 
fore premature  to  render  in  this  case  a  final 
decree  giving  to  the  appellee  the  benefit  of 
the  entire  claim  of  Elizabeth  Hickerson  on 
the  executor,  while  the  suit  in  which 
only  it  could  be  properly  liquidated 
661  ^remained  undecided.  Furthermore, 
as  has  been  before  stated,  Elizabeth 
Hickerson  or  her  representative  was  a  nec- 
essary party,  and  no  decree  should  have 
been  rendered  until  that  omission  was  sup- 
plied. 

In  my  opinion  it  was  wrong,  in  adjusting 
the  relief  to  which  the  appellee  was  entitled 
against  the  appellant,  to  subject  the  appel- 
lant to  a  charge  for  the  estimated  value  of 
the  slave  that  had  been  taken  and  sold  un- 
der the  appellant*s  execution  before  the  in- 
stitution of  this  suit.  Had  the  appellee 
been  a  bona  fide  purchaser  for  value  from 
Elizabeth  Hickerson,  he  would  have  had 
no  title  to  relief  in  equity  in  respect  to  that 
slave  aft^r  the  levy  and  sale.  I  cannot  un- 
derstand how  his  title  to  relief,  and  the 
measure  of  such  relief,  can  be  extended  by 
reducing  his  right  in  the  slave  to  that  of  a 
claimant  under  a  voluntary  conveyance. 
Where  there  are  contested  mutual  claims, 
and  one  claimant  has  his  judgment  at  law, 
against  an  execution  on  which  his  antag- 
onist might  have  obtained  an  injunction, 
but  does  not,  and  such  execution  issues,  is 
levied,  and  the  property  is  sold,  the  plain- 
tiff in  the  execution  has  never  been  held 
chargeable  in  equity  for  the  estimated  value 
of  the  property  sold,  though  it  should  be 
ascertained  by  that  court,  on  the  adjust- 
ment of  the  mutual  claim,  that  he  was  in- 
debted as  much  as  or  more  than  the  amount 
of  the  execution,  to  the  party  against  whom 
it  issued.  A  fortiori  such  responsibility 
could  not  attach,  when,  on  the  adjustment 
of  the  claim,  the  judgment  claimant  is 
creditor  to  an  amount  above  the  mutual 
claim,  equal  to  that  levied  under  the  execu- 
tion. In  this  case  it  was  ascertained,  that 
after  allowing  credit  for  the  entire  claim 
of  Elizabeth  Hickerson  on  the  executor  of 
her  husband,  she  was  indebted,  when  the 
slave  King  was  taken  and  sold,  more  than 
the  amount  for  which  he  sold.     The  credit 
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in  respect  to  that  slave   should   have   been 
limited  to  the  amount  made  on    the   execu- 
tion by  the  sale  of  him. 

662  *My  opinion  is  that  an  undue  allow- 
ance was  made  for  the  dower  interest 

of  mra.  Hickerson  in  the  slaves  of  her  hus- 
band, bj  charging  in  her  favour  the  esti- 
mated hires  of  her  dower  interest  in  all  the 
slaves  of  which  her  husband  died  possessed. 
In  respect  to  the  two  sold  under  execution 
before  the  executor  had  other  assets  with 
which  he  could  satisfy  the  judgment,  it  is 
perfectly  clear  that  if  they  had  been  pur- 
chased by  a  stranger,  the  executor  could 
not  have  been  made  responsible  for  hires.  I 
cannot  perceive  that  the  purchase  of  them 
by  the  executor  himself  would  leave  him 
exposed  to  such  responsibility.  The  sale 
was  made  without  culpable  default  in  him, 
and  at  the  sheriff's  sale  he,  though  ex- 
ecutor, might  purchase,  as  any  other  might ; 
and  a  purchase  by  him,  without  fraud,  as 
effectually  withdrew  those  slaves  from  the 
dower  claim  on  them  specifically,  as  if  the 
purchase  had  been  by  another.  And  yet 
the  decree  has  subjected  him  to  a  charge 
for  hires  which  he  has  not  received,  as 
though  there  had  been  no  sale,  and  such 
hires  had  been  received  by  him.  In  respect 
to  the  four  other  slaves,  while  I  do  not 
question  that  a  case  may  exist  of  such 
^oss  misconduct  of  an  executor,  as  to 
render  him  justly  chargeable  to  the  widow 
for  hires  of  slaves  that  he  ought  to  allot  as 
her  dower,  but  which  he  has  wantonly  sold, 
I  think  that,  having  regard  to  all  the  cir- 
cumstances of  this  case,  the  dower  interest 
in  these  four  slaves  should  be  adjusted  (as 
I  am  satisfied  it  ought  to  be  in  respect  to 
the  other  two)  upon  the  principle  adopted 
by  this  court  in  the  case  of  Godwin's  adm'r 
V.  Godwin's  adm'x  &c.,  4  Leigh  410.  f^ur- 
thermore,  in  a  case  in  which  the  estimated 
hires  would  properly  be  chargeable  to  the 
executor,  the  amount  of  that  charge,  where 
it  was  impossible  to  trace  the  slaves  and 
ascertain  how  long  they  lived,  should  be 
fixed  by  making  a  due  allowance  for  the 
risk  of  life,  and  abating  the  amount  thereof 
from    the     estimate    of    hires.      The 

663  *slaves  may  have  died  shortly  after  the 
sale,  and  the   widow   claiming    hires 

would  be  entitled  to  them  for  so  long  only 
as  the  slaves  lived.  To  make  the  dower 
right  in  a  slave  equivalent  to  a  certain  es- 
tate for  life  of  the  widow,  an  insurance 
of  his  life  during  that  of  the  widow  must 
be  made;  and  the  amount  of  such  insurance 
would  be  the  proper  measure  of  abatement 
from  the  estimate  of  hires  during  the  life 
of  the  widow. 

AL/LEN,  J.,  concurring  in  the  opinion 
of  Stan  a  rd,  J.,  the  decree  of  the  court  of 
appeals  was  entered  in  the  following  terms : 

The  court  is  of  opinion  that  the  court  be- 
low prematurely  decreed  final  relief  in  this 
case,  while  the  suit  of  Shumate  &c.  v. 
Hickerson,  in  which  alone  the  accounts 
necessary  to  the  final  decision  of  this  could 
t>e  regularly  adjusted,  remained  undecided, 
and  while  neither  Elizabeth  Hickerson  nor 


her  representative  was  a  party:  that,  in- 
stead of  a  final  decree,  the  court  below 
ought  to  have  required  the  representative 
of  Elizabeth  Hickerson  to  be  made  a  party, 
and  continued  the  injunction  in  this  case 
until,  by  the  decision  in  the  case  of  Shumate 
&c.  V.  Hickerson,  the  claim  of  Elizabeth 
Hickerson  on  the  executor  of  her  husband 
had  been  adjusted:  and  that  in  the  adjust- 
ment of  that  claim,  and  the  account  between 
Elizabeth  Hickerson,  or  the  appellee  holding 
her  place,  and  the  estate  of  Marshall  Hick- 
erson the  executor  of  her  deceased  husband, 
the  charge  to  the  representative  of  Marshall 
Hickerson  for  the  slave  sold  under  execution 
should  be  limited  to  the  net  proceeds  of 
that  sale,  and  the  charge  for  the  dower  in- 
terest of  Elizabeth  Hickerson  in  the  slaves 
left  by  her  husband,  instead  of  being 
measured  by  the  estimated  hires  of  the 
slaves,  should  have  been  an  annual  sum 
from  the  death  of  her  husband  until  her 
death,  equal  to  the  annual  interest  of  one 
third  of  the  gross  amount  of  the  sales 
664  or  the  value  *of  the  slaves.  There- 
fore it  is  considered  that  the  said  de- 
cree be  reversed  with  costs.  And  it  is 
ordered  that  the  cause  be  remanded  to  the 
circuit  superior  court,  for  further  proceed- 
ings according  to  the  principles  before  de- 
clared ;  in  which  further  proceedings,  should 
it  appear  that  the  said  case  of  Shumate  &c. 
V.  Hickerson  has  been  disposed  of  in  respect 
to  the  other  distributees  of  Joseph  Hicker- 
son, the  court  will  proceed  with  this  cause 
to  a  final  decree,  as  it  would  have  done,  had 
it  been  originally  proper  so  to  proceed 
while  the  said  suit  of  Shumate  &c.  v.  Hick- 
erson was  pending  undetermined. 


Davis  and  Others  v.  Newman. 

February,  1844,  Richmond. 

[40  Am.  Dec.  764.] 

(Absent  Cabkll,  P.,  and  Stanard,*  J.) 

Legatees— Psymant  of  Legectee  by  Executor— Refund. 

Ing.t— The  rule  of  theenfflish  courts,  thai  where  an 
executor  yoIud  tartly  pays  a  leg-acy,  he  cannot 
afterwards  maintain  a  bill  to  compel  the  legatee 
to  refund,  unless  it  becomes  necessary  for  the  dis* 
charge  of  debts,  recognized  and  acted  on. 
Seme— Same— Seme— Ceee  at  Bar— A  testator  owing 
no  debts  and  having  bequeathed  legacies,  his  exec- 
utor voluntarily  made  considerable  payments  to 

*He  had  been  counsel  for  the  appellants. 

tUegatees— Over-Payment— Refunding  to  Executor— 
Admission  of  Assets.- if  an  executor  yoluntarily 
pays  a  legacy,  he  cannot  afterwards  maintain  a 
bill  to  compel  a  legatee  to  refund,  unless  it  becomes 
necessary  for  the  discharge  of  debts,  even  though 
the  executor  has  made  such  over-payment  under 
the  impression  that  he  can  collect  a  large  debt  sup- 
posed to  be  due  the  estate,  and  without  his  fault  it 
was  never  collected.  But  such  over-payment  of  one 
legatee  will  not  be  regarded  as  an  admission  of 
assets  in  his  h^nds,  so  as  to  require  him  to  pay  to 
others  more  than  what  is  coming  to  them  of  the 
amount  actually  received  by  him.  Anderson  v. 
Piercy,  20  W.  Va.  828,  citing  the  principal  case.    See 
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the  leifatees,  ander  an  impression  that  a  bond  for 
a  larffe  amount,  executed  by  a  debtor  of  the  testa* 
tor  to  the  latter  in  his  lifetime,  was  ffood  and 
would  be  collected.  The  bond  turned  out  to  be 
unarailiuff,  and  the  other  assets  were  less  than 
what  was  paid  the  legatees.    Hkld,  though  the 

also,  the  principal  case  cited  in  Kyles  v.  K^le,  25 
W.  Va.  880. 

Sane— Same— Sane— Mistake  of  Law.— Where  an 
administrator  voluntarily  pays  money  to  a  distrib- 
utee of  his  intestate,  with  full  knowledge  of  the 
facts,  but  under  a  mistake  of  law,  he  cannot 
recover  it  unless  the  same  be  necessary  for  the  pay- 
ment of  the  debts  of  the  intestate.  Shriver  v.  Gar- 
rison. 80  W.  Va.  476,  4  S.  £.  Rep.  871,  citing  the  princi- 
pal case.  See  the  principal  case  cited  in  Scott  v. 
Ashlin,  86  Va.  688,  10  S.  E.  Rep.  751. 

In  Dunn  v.  Renick,  40  W.  Va.  866.  28  S.  E.  Rep.  09, 
the  court  said:  "An  executor  cannot  recover  a  vol- 
untary payment  to  a  legatee  when  deficiency  ap- 
pears. JDaois  V.  J^ewman,  2  Bob.  664;  2  Lomax  Ex'rs 
178;  1  Rop.  Leff.  466.** 

In  Anderson  v.  Plercy,  20  W.  Va.  848,  the  court 
said :  "As  these  payments  were  made  by  the  execu- 
tor to  these  legatees  voluntarily,  and  the  refunding 
of  these  sums  were  not  necessary  for  the  discharffe 
of  debts,  on  the  principle  which  we  have  laid  down 
and  the  authority  of  Davis  v.  Newman^  8  Rob.  664,  it 
was  error  for  the  court  to  decree  the  repayment  to 
the  executor  by  the  leraiees  of  the  sums,  which 
they  had  received  in  excess  of  what  was  comiuff  to 
them." 

Same— Same— Sane— Principal  Case  Distloiraisiied.- 
Where  an  administrator,  out  of  the  intestate's  as- 
sets, voluntarily  pays  debts  of  inferior  class  in  pref- 
erence to  debts  of  higher  class,  and  there  is  a 
deficiency  of  assets,  he  is  not  entitled  to  have  the 
creditors  so  paid  refund.  The  case  has  no  analogy 
to  the  case  of  an  executor  paying  legacies  before 
paying  the  debts,  where  the  executor  is  entitled  to 
be  substituted  to  the  creditors*  right  to  have  the 
legatees  refund.  Findlay  v.  Trigg,  88  Va.  646,  8  S.  E. 
Rep.  142.  citing  the  principal  case;  Lewis  v.  Overby, 
81  Oratt.  601.  The  principal  case  is  cited  in  this  con- 
nection in  Leake  v.  Leake,  75  Va.  807.  See  Gallego 
V.  Atty.  Oen.,  8  Leigh  461. 

In  Claycomb  v.  Claycomb,  10  Gratt  602,  it  is  said: 
"In  the  balance  reported  to  be  due,  and  decreed  to 
be  paid,  to  the  executor,  some  small  payments  of 
debts  and  expenses  of  administration  are  included. 
But  these  payments  were  made  after  the  residuary 
estate  had  been  paid  and  delivered  to  the  legatees. 
So  that  the  doctrine  recognized  in  DavU  v.  Newman, 
8  Bob.  664,  can  have  no  application  to  this  case.  We 
mean,  however,  to  indicate  no  opinion  upon  the 
question  whether  that  doctrine  would  apply  to  the 
case  if  the  facts  were  otherwise." 

Same— Same— 5ame— Principal  Case  Not  Overruled.— 
In  Nelson  v.  Page.  7  Gratt  160,  the  court  below  de- 
creed that  legatees  whom  the  executor  had  volun- 
tarily overpaid  should  refund,  but  the  question 
whether  an  executor  can  recover  of  a  legatee  a 
surplus  paid  him  on  his  legacy  was  not  before  the 
court  of  appeals,  and  therefore  this  case  cannot  be 
considered  as  overruling  the  principal  case.  The 
principal  case  is  cited  and  discussed  on  this  point  in 
Anderson  v.  Piercy.  20  W.  Va.  828,  829. 

Same— Same— Same— Extent  of  Relaxation  of  Eng- 
lish Rule  in  Virginia  and  West  Virginia.— In  Hurst  v. 
Morgan.  81  W.  Va.  688,  8  S.  E.  Rep.  201,  the  court 
said:    "In  England  it  seems  to  be  settled,  by  the 


executor  may  not  have  been  culpably  negligent  in 
respect  to  the  bond,  and  therefore  not  cliargeable 
with  its  whole  amount,  yet  he  cannot  recover  back 
from  the  legatees  any  part  of  what  he  liad  paid 
them. 

This  was  a  case  in  the  circuit  oonrt  of 
Orange,  between  Reuben  Newman  the  exec- 
utor   of    James    Newman,     plaintiff*     and 

authorities,  that  a  legatee  is  not  bound  to  refund 
at  the  suit  of  the  executor,  unless  the  payment  by 
him  was  compulsory,  or  unless  the  deficiency  was 
created  by  debts  which  did  not  appear  until  after 
the  payment  of  the  legacy,  in  either  of  which  cases 
the  executor  might  compel  the  legatee  to  refund  the 
excess  paid  on  the  legacy.  See  Toll.  Ex'rs  StI: 
2  Fonbl.  Eq.  870:  Coppin  v.  Coppin.  8  P.  Wma.  2H: 
Orr  V.  Kaines,  2  Ves.  Sr.  IM.  But  the  general 
spirit  of  the  decision  in  Virginia  and  West  Virgloia 
has  relaxed  much  of  the  severity  of  the  ancieni 
English  cases  when  no  fraud  or  misconduct  is  in- 
puted  to  the  executor.  See  Jones*  Ex*r  v.  WlUlanu. 
2  Call  108,  top.  p.  86.  and  Burnley  ▼.  Laa- 
bert,  1  Wash.  (Va.)  818  :  6allego*8  Ex'rs  v. 
Lambert  (Tucker's  opinion).  8  I^eigh  4fl5u  I  afi 
therefore  of  the  opinion  that  there  Is  no  inflexibie 
rule  which  refuses  to  an  executor,  under  any  cir- 
cumstances, the  right  to  recover  back  from  a  legatee 
an  excess  of  advancements  which  may  have  beea 
made  to  him,  even  when  the  deficiency  was  created 
by  debts  which  appeared  before  the  payment  of  the 
legacy,  and  the  payment  was  voluntary;  but  ta 
such  case  the  executor  will  have  to  make  ont  a  very 
strong  case  to  rebut  the  almost  conclusive  pr> 
sumption  that  he  had  a  sufficiency  of  assets  id 
Justify  the  payment  of  the  legacy,  which  arises  froBi 
the  mere  fact  that  he  has  paid  the  legacy.  As  is 
instance  where  the  law  would  permit  an  execotor 
to  recover,  I  may  put  the  case  where  the  aa^ts 
were  apparently  abundant  when  the  legacy  was 
paid,  but  were  subseauently  rendered  deficient  bj 
a  general  and  destructive  fire.  See  Miller  v.  Bice. 
1  Rand.  (Va.)  488.  The  general  rule  is  as  laid 
down  in  English  cases  quoted  above,  and,  to  jusUfr 
a  departure  from  this  general  rule,  the  execctor 
must  show  that  in  the  execution  of  the  will  he 
has  done  everything  which  a  prudent  man  onckt 
to  have  done,  and  has  done  nothing  that  a  cantioas 
man  ought  not  to  have  done;  and  it  will  not  snflce 
to  show  that  he  has  been  guilty  of  no  fraud,  bet 
has  acted  bona  Jtde  and  with  honest  intentions. 
That  the  English  rule  has  not  been  relaxed  in 
Virginia  or  West  Virginia  beyond  what  is  above, 
stated,  abundantly  appears  from  the  cases  of 
Datds  V.  Neioman,  2  Rob.  ( Fa.)  064;  Nelson  v.  Page.  7 
Qratt  IflO:  Anderson  v.  Piercy,  80  W.  Va.  28S.  ani 
Shriver  v.  Garrison,  80  W.  Va.  48d.  4  S.  E.  Bc«k  afla" 
See  monographic  note  on  "Executors  and  Adminis- 
trators" appended  to  Rosser  v.  Depriest,  5  Gratt  & 
Executors— Right  to  Orant  Indulgieiioe.— Where  a 
debt  is  due  to  the  testator  from  a  perfectly  solvest 
party  and  is  in  no  way  risked  by  the  Indulgence  t/L 
the  executor,  he  has  a  large  discretion  in  grantiar 
Indulgence  on  such  debt,  as  under  many  drcuifr- 
stances  such  a  debt,  if  collected,  could  noc  be  at 
once  paid  out,  and  the  executor  knows  best  the 
needs  of  the  estate  for  money,  the  court  would  not 
hold  him  responsible  for  the  not  collecting  of  sucb 
a  debt  promptly,  provided  it  remained  a  perfectly 
good  debt  Anderson  v.  Piercy,  20  W.  Va.  SS6.  citing 
the  principal  case. 
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Thomas  Davis  and  other   legatees  of 

665  the  *testator,  defendants,  wherein  the 
legatees  sought  to  charge  the  executor 

with  a  debt  due  to  the  testator  from  Thomas 
Macon,  which  had  been  lost,  and  the  exec- 
utor sought  to  recover  back  money  which 
he  had  paid  the  legatees  under  an  impres- 
sion that  the  debt  due  from  Macon  would 
be  collected.  The  decree  of  the  circuit 
court  of  Orange  was  in  favour  of  the  exec- 
utor, discharging  him  from  liability  for 
the  debt,  and  decreeing  over  in  his  fa- 
vour against  the  legatees  for  the  money 
overpaid.  Upon  an  appeal  from  this  de- 
cree, the  cause  was  elaborately  argued 
by  Stanard  for  the  appellants,  and  by  G. 
N.  Johnson  and  Patton  for  the  appellee,  as 
well  in  regard  to  the  facts,  as  upon  sev- 
eral principles  of  law.  In  the  following 
opinion  there  is  a  statement  of  the  facts, 
ao  far  as  is  material  to  understand  the 
point  adjudged,  and  a  review  also  of  such  of 
the  authorities  cited  on  either  side  as  are 
applicable  to  that  point. 

AlfLBN,  J.  The  testator,  after  making 
large  specific  bequests,  directed  the  residue 
of  his  estate  to  be  divided  into  six  parts,  of 
which  the  executor  was  to  have  one,  and 
the  remaining  five  were  divided  among  his 
children  and  grandchildren.  He  owed  no 
debts,  and  the  executor  proceeded  to  make 
stizidry  payments  to  the  five  legatees.  The 
payments  were  voluntary ;  but,  as  it  is  al- 
leged, were  made  under  a  mistake  of  fact 
as  to  the  value  of  the  assets.  When  the 
money  was  paid,  all  parties  supposed  that 
a  bond  given  by  Thomas  Macon  to  the 
testator  in  his  lifetime  for  a  large  amount, 
was  good  and  would  be  collected;  and  the 
executor,  in  settling  with  the  legatees, 
acted  under  that  impression.  Thie  bond  has 
turned  out  to  be  unavailing.  Macon, 
though  in  the  possession  of  an  immense 
estate  at  the  testator's  death,  was  in  truth 
greatly  embarrassed,  and  subsequently  gave 
deeds  of  trust  which  exhausted  all  his  prop- 
erty.    There   being    no    creditors    of 

666  the  testator  Mhe   executor   now  seeks 
to  recover   back   for  his  own  benefit 

the  sums  overpaid  to  the  legatees. 

In  1  Roper  on  Legacies  315,  it  is  said  to 
be  a  rule  in  equity,  to  presume,  when  an 
executor  voluntarily  pays  one  or  more  leg- 
acies, that  he  has  received  sufiicient  assets 
to  discharge  the  rest;  and  although  the 
fact  be  otherwise,  not  to  admit  evidence  to 
that  effect.  In  such  cases,  therefore,  the 
executor  will  be  under  the  necessity  to 
make  up  the  deficiency  with  his  own  money, 
since  he  will  not  be  permitted  to  institute 
proceedings  (except  in  particular  instances) 
against  the  legatees  so  paid,  to  oblige  them 
to  refund.  See  also  2  Lomax's  Digest  173 ; 
2  Williams  on  Bx'ors  892;  1  Eq.  Ca.  Abr. 
239.  The  cases  referred  to  by  Roper,  of 
Noel  V.  Robinson,  1  Vem.  94,  Newman  v. 
Barton,  2  Vem.  205,  Coppin  v.  Coppin,  2 
P.  Wms.  292,  and  Orr  v.  Kaines,  2  Ves. 
sen.  194,  seem  to  me  fully  to  sustain  the 
position  that  in  England,  where  the  execu- 
tor has  made  a  voluntary  payment,  he  can- 


not compel  the  legatee  to  refund:  though 
there  may  be  good  reason  to  doubt  whether 
they  fully  justify  the  position  that  such 
payment  is  an  admission  of  assets  sufficient 
to  pay  all  the  rest  of  the  legatees,  and  that, 
though  the  fact  may  be  otherwise,  equity 
will  not  admit  evidence  to  that  effect. 
The  authority  for  this  proposition  is  the 
opinion  of  sir  John  Strange,  master  of  the 
rolls,  in  2  Ves.  sen.  194.  That  opinion  has 
been  reviewed  by  president  Tucker  in  Gal- 
lego's  ex'ors  V.  Attorney  General,  3  Leigh 
488,  and  he  there\  shews,  that  sir  John 
Strange  merely  says  such  payment  fur- 
nishes a  presumption  of  the  sufficiency  of 
assets  to  pay  the  rest  of  the  legacies,  but 
does  not  say  the  presumption  is  conclusive. 
In  the  opinion  of  president  Tucker,  such 
presumptions,  like  all  others,  are  liable  to 
be  rebutted,  and  although  an  executor  may 
have  been  willing  to  encounter  the  hazard 
of  paying  one,  it  furnishes  no  reason  for 
being  compelled  to  pay  the  rest  out  of  his 
own  pocket. 

667  *I  should  not  consider  such  a  pay- 
ment to  one  as  conclusively  establish- 
ing the  executor's  liability  to  all  the  rest, 
although  the  assets  were  deficient  origi- 
nally; because  that  would  conflict  with  the 
spirit  of  our  laws  and  adjudications.  In 
England,  the  executor  is  personally  bound 
if  he  fails  to  plead.  A  judgment  against 
him  on  any  plea  except  plene  administravit, 
or  a  plea  admitting  assets  to  a  sum  certain 
and  riens  ultra,  is  conclusive  on  him  that 
he  has  assets  to  satisfy  such  judgment. 
Ourmatute  (1  R.  C.  p.  384,  ch.  104,  {  36,) 
has  altered  the  law  in  this  respect,  and  a 
failure  to  plead,  or  mispleading,  subjects 
him  to  no  personal  responsibility.  To  hold 
that  a  voluntary  payment  to  one  legatee  is 
an  implied  admission  of  assets  sufficient  to 
pay  all,  would  be  giving  to  such  implied 
admission  in  pais  an  effect  to  which  the 
statute  has  declared  an  admission  on  record 
shall  not  be  entitled.  For,  by  any  other 
than  the  plea  of  plene  administravit,  he  was 
held  to  admit  assets.  1  Wms.  Saund.  335, 
note  10. 

But  as  between  the  executor  and  the  lega- 
tee who  has  been  paid,  the  cases  are  deci- 
sive that  he  shall  not  recover  back  the 
payment  if  voluntarily  made.  And  no  case 
has  been  cited  which  shews  that  such  a 
bill  has  ever  been  sustained  in  England. 
It  is  certainly  not  shewn  by  those  cited 
from  1  P.  Wms.  495,  and  2  P.  Wms.  447. 
In  Virginia  the  question  has  never  arisen. 
Burnley  v.  Lambert,  1  Wash.  308,  was  a  suit 
by  the  legatee  to  recover  slaves  bequeathed 
to  him,  and  which  had  been  seized  and  sold 
on  an  execution  against  the  executor  after 
he  had  assented  to  the  legacy.  Judge  Pen- 
dleton, after  deciding  that  the  assent  of  the 
executor  to  the  legacy  vested  the  legal  title 
in  the  legatee,  which  could  not  be  divested 
at  law  by  the  creditor,  remarks  that  the 
creditor  is  not  without  remedy ;  he  may 
follow  the  assets  in  the  hands  of  the  lega- 
tee, or  proceed  against  the  executors,  in 
which  case  the  executors   have  their 

668  remedy  in  equity  to  compel  *the  lega- 
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tee  to  refund.  It  does  not  appear  from 
the  report,  whether  the  debt  was  one 
of  which  the  executor  had  no  previous  no- 
tice; and  it  was  unnecessary  for  the  court 
to  enquire  into  that  matter.  If  it  was  a 
debt  of  which  he  had  no  notice  before  pay- 
ing away  the  assets  to  legatees,  he  had  a 
right  to  compel  the  legatees  to  refund. 
Nelthrop  v.  Biscoe,  1  Ch.  Cas.  135.*  And 
as  the  assets  are  always  bound  to  the  cred- 
itor, and  he  may  pursue  them  in  the  hands 
of  the  legatee  even  though  the  testator*s 
effects  would  have  been  sufficient  to  pay 
both  debts  and  legacies,  (1  Vern.  162,) 
there  might  be  good  reason  for  holding  that 
where  the  executor  paid  a  legacy  with  no- 
tice of  a  debt,  believing  the  assets  to  be 
sufficient,  and  they  proved  insufficient  to 
pay  both,  he  should  be  permitted  to  compel 
the  legatee  to  refund.  The  legatee  takes 
subject  to  the  liability  of  being  compelled 
to  refund  at  the  suit  of  a  creditor.  And 
where  the  executor  has  not  been  culpable, 
and  is  compelled  to  pay  the  debt,  it  seems 
to  me  he  should  be  substituted  to  the  rights 
of  the  creditor  he  has  paid.  So  far  the 
strict  rule  of  the  english  courts  might 
properly  be  relaxed  in  conformity  with  the 
more  liberal  spirit  of  our  legislation  in 
regard  to  executors,  and  with  the  principles 
which  led  the  court  to  give  relief  in  Miller's 
ex'ors  y.    Rice  &c.,  1  Rand.  438. 

Jones  V.  Williams,  2  Call  102,  was  a  con- 
troversy about  accounts,  and  the  question 
could  not  have  arisen;  for  the  money  ad- 
vanced to  the  distributee  was  advanced  as 
a  loan,  to  be  returned  if  on  a  settlement 
he  was  not  entitled  to  it ;  and  for  that  rea- 
son the  executor   was   allowed   interest  on 

the  sum  decreed  to  him. 

669         *Bowers*s  ex'or  v.  Glendening  Ac, 

4  Munf.    219,    decides  merely  that  afi 

executor  against  whom  a  creditor  obtains  a 

decree    may  compel   the   legatee  to  refund. 

In  Gallego's  ex'ors  v.  Attorney  General, 
3  Leigh  450,  it  was  decided  that  where  the 
estate  proved  deficient  by  an  unexpected  de- 
preciation of  the  property  after  some  of 
the  legatees  were  fully  paid,  the  unpaid 
legatees  have  a  right  to  look  to  the  execu- 
tors for  their  ratable  proportions  of  the 
fund,  and  are  not  bound  to  have  recourse 
to  the  legatees  who  were  fully  paid  to  com- 
pel them  to  refund.  In  England,  the  un- 
satisfied legatee  cannot  maintain  a  suit 
against  the  legatee  fully  paid  to  compel 
him  to  refund,  if  the  executor  is  solvent. 
Such  judge  Tucker  lays  down  to  be  the 
rule ;  and  therefore,  though  he  was  of  opin- 
ion in  Gallego's  ex*ors  v.  Attorney  General 
that    the  executors  were  liable  only  for  the 


♦Note  by  the  reporter.— In  the  late  case  of  March 
V.  RuHsell,  S  Mylne  &  Craig-  81,  14  Cond.  Bncr.  Ch. 
Rep.  p.  40,  the  point  was  made,  "that  assets  cannot  be 
followed  In  the  hands  of  legatees  to  whom  they  have 
been  handed  over  by  the  personal  representative  in 
Ignorance  of  the  demands  of  creditors  which  ex- 
isted at  the  time:"  but  lord  Cottenham  said,  the 
proposition  could  not  be  maintained:  It  was  con- 
tray  to  the  established  rule  of  the  court  from  the 
earliest  period. 


ratable  proportion  of  the  legacy,  and  not 
for  the  whole,  upon  the  ground  that  pay- 
ment in  full  to  one  was  an  admission  of 
assets  sufficient  to  pay  all,  he  still  held, 
that  as  the  executors  were  quite  solvent^ 
the  legatees  had  no  right  to  call  upon  those 
paid  to  refund.  The  case  did  not  call  for 
a  decision  on  this  point,  and  the  other 
judges  did  not  notice  it.  If,  as  I  conceive, 
the  executor  who  has  been  made  liable  at 
the  suit  of  the  creditor  can  only  be  per- 
mitted to  compel  the  legatee,  whom  he  has 
voluntarily  paid,  to  refund,  by  substituting 
him  to  the  rights  of  the  creditor,  who 
could  have  proceeded  in  the  first  instance 
against  the  assets;  where  it  is  shwen 
that  no  such  original  right  to  charge  the 
assets  exists,  there  is  no  right  to  which  the 
executor  can  be  substituted. 

But  even  if,  in  a  case  where  there  was  an 
original  deficiency  of  assets,  (as  in  Galle- 
go's ex'ors  V.  Attorney  General)  it  should 
be  held  that  the  executor,  having  through 
mistake  paid  one  legatee  in  full,  and  hav- 
ing afterwards  been  compelled  to  pay  the 
proportions  of  the  others  out  of  his 
670  own  pocket,  might  compel  the  *lega- 
tee  overpaid  to  refund;  the  case 
would  still  fall  short  of  that  under  consid- 
eration. Here  the  executor  has  not  been 
called  upon  by  a  creditor  to  make  good 
assets  improperly  paid  away,  or  by  an  un- 
paid legatee  to  pay  him  a  ratable  proportion 
of  his  legacy  out  of  his  own  pocket :  he  is 
seeking  to  recover  for  his  own  benefit 
alone.  To  sustain  his  claim  to  such  a  re- 
covery would  be  against  the  whole  series 
of  authorities  in  England,  commencing  at 
an  early  period,  and  without  the  support  of 
a  single  authority  or  dictum  in  our  own 
courts. 

It   is    the   duty    of   the  executor  to  make 
himself    acquainted    with   the  condition  of 
the  estate.     The    means    are    in    his  own 
hands,  and   if  he  neglects  to  avail  himself 
of    them  it  is  his   x>wn    fault.     He    is   not 
compelled    to    pay    the    legatees  until  the 
debts    are    discharged,    and    until  he   has 
ascertained  the  precise  extent  of  the  assets. 
He    can    decline  paying  except    under  the 
decree  of  a  court,  and  then  he  is  entitled  to 
call  upon  the  legatee  to  refund  if  the  estate 
was  originally  deficient;  and   he  may  with 
us    always   require   a  refunding  bond.    If, 
without  using  any  of  these  precautions,  he 
voluntarily  pays  the  lega.tee,  the  latter  has 
a  right  to  consider  the    money  as  his  own; 
subject,    it  is  true,  to  be  called  upon  to  re- 
fund at   the  suit  of  creditors,   or  of  an  un- 
paid legatee  if  the  assets  were    originally 
deficient.     But  these  are   contingencies  too 
remote  in  his  apprehension,    when    a   pay- 
ment has  been  made  to  him  under  such  cir- 
cumstances, to  have  any   influence   on   his 
conduct.      The   hardship     of    the    case   is 
greater  upon  the  legatee  than  the  executor. 
He    has    been  in  no  default.     No  duty  was 
imposed  upon  him  to  examine  into  the  state 
and   condition   of  the  assets.     He  receives 
what  a  payment  under  such  circumstances 
has  impressed  him  with  a  conviction  be  will 
never  be  called  upon  to  refund.     Such  unex- 
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pected  additions  to  men's  fortunes  are  fre- 
quently spent  without  much  consideration ; 

wasted  in  the  gratification  of  some 
671      want  to  which  the  *legacy  has  given 

birth,  or  rele^ised  to  some  more  needy 
relative.  It  would  be  the  grossest  injus- 
tice, under  such  circumstances,  to  permit 
the  executor,  who  had  thus  misled  him  by 
his  negligence  or  inattention  to  his  duties, 
to  compel  him  at  some  distant  day  to  refund 
the  money.  The  case  of  a  legatee,  and  as 
between  him  and  the  executor,  seems  to  me 
much  stronger  than  the  cases  of  Brisbane 
V.  D^cres,  5  Taunt.  144,  1  E)ng.  C.  L.  Rep. 
43,  and  Skyring  v.  Greenwood,  4  Barn.  & 
Cress.  281,  10  £ng.  C.  L.  Rep.  335,  in  the 
first  of  which  cases  Gibbs,  J.,  remarked, 
that  he  who  receives  money  so  paid  '^has 
a  right  to  consider  it  as  his  without  dis- 
pute :  he  spends  it  in  confidence  that  it  is 
his ;  and  it  would  be  most  mischievous  and 
unjust,  if  he  who  has  acquiesced  in  the 
right  by  such  voluntary  payment,  should  be 
at  liberty,  at  any  time  within  the  statute 
of  limitations,  to  rip  up  the  matter  and  re- 
cover back  the  money." 

The  only  modifications  of  the  general 
rule  which  our  laws  seem  to  call  for,  are 
those  already  indicated.  A  payment  to 
one  in  full  shall  not  be  construed  into  an 
admission  of  assets  sufficient  to  pay  all :  it 
merely  furnishes  a  strong  presumption, 
which  may  be  rebutted  by  proof  of  an 
original  deficiency.  And  in  alt  cases  where 
the  executor  is  compelled  to  pay  a  creditor, 
he  shall,  upon  the  principle  of  substitution, 
have  the  right  to  compel  the  legatee  to  re- 
fund, and  this  although  he  had  notice  of 
the  debt  at  the  time  of  payment ;  unless  he 
has  been  guilty  of  culpable  neglect  of  his 
duty  to  inform  himself  of  the  condition  of 
the  estate.  But  where  he  has  not  been 
subjected  to  liability  at  the  suit  of  a  cred- 
itor, he  shall  not  be  permitted  to  recover 
back,  for  his  own  benefit,  what  he  has 
voluntarily  paid  to  the  legatee. 

On  the  particular  circumstances  attending 
this  payment,  the  case,  it  seems  to  me,  is 
still  stronger    against    the   executor.     The 

testator    died    in    March    1816.     The 
672      *will  was    proved    in    a    short    time 

thereafter,  and  the  executor  qualified 
in  October  following:  but  he  took  posses- 
sion of  the  estate,  and  acted  as  executor, 
immediately  after  the  death  of  the  testator, 
managing  the  estate  according  to  the  direc- 
tions of  the  will.  In  November  1816,  the 
executor  filed  the  bill  in  the  present  cause. 
The  object  contemplated  in  filing  it  was 
clearly  nothing  more  than  a  division  of 
the  slaves.  I  should  not  consider  this  as 
affecting  the  validity  of  the  settlement  and 
decree,  if  free  from  other  objections.  The 
bill  made  the  will  an  exhibit :  there  was  a 
prayer  for  general  relief;  the  answers  con- 
sented to  a  division  of  whatever  property 
was  by  the  will  directed  to  be  divided ;  and 
all  parties  at  a  subsequent  period  proceeded 
to  the  account,  without  any  exception  or 
objection  to  the  propriety  of  such  settle- 
ment under  the  pleadings  in  the  cause. 
After  this,  it  seems  to  me  to   be  too  late  to 


start    the  objection  here.     On    the    coming 
in  of  the  answers,   commissioners  were  ap- 
pointed to  divide  the  slaves,  who  made   the 
division    in     January    1817.      This   being 
done,  no  farther   proceedings  were   had  in 
the    cause   until  August  1825,  when  it  was 
ordered  (on  whose  motion  does  not  appear) 
that  the  report  of  the  division  should  be  con- 
firmed, and  that  the  commissioners  should 
settle    the    executorial     account.       In    the 
meantime,  and  as  early  as  September  1817, 
an  informal   statement   and   settlement   of 
the    accounts  was  made   at   the  instance  of 
the    executor.     At   this   time    the  executor 
had  fully  informed  himself  of  the  condition 
of  the  estate.     There  were  no  debts  to  pay ; 
nothing  to  do   but  to  ascertain  the  amount 
and    pay   the    legatees    their  proportions. 
Charging  the  bond  due  from  Macon  to  the 
testator   as   part   of  the  available    assets, 
these    proportions    were    ascertained,    and 
the   executor  proceeded  to  make  payments. 
That  the  condition   of  the  estate  was  fully 
known  to  the  executor  at  that  time,  is  man- 
ifest from  a  comparison  of  the  state- 
673      ment  made  in   1817,  with  the  *settle- 
ment  returned    and   the  cause  under 
the  order  of    1825.     The    items    correspond 
throughout ;  and  the  only  difference  between 
them    arises  out  of  the  Macon  bond,  which 
was    not  estimated  as  pare  of  the    assets  at 
the  last    settlement.     Excluding  this  bond, 
the  executor  had   overpaid ;  and   this  over- 
payment he  seeks   to  recover  back,  because 
the    bond  was    estimated    as    part    of    the 
available  assets  under  a   mistaken   impres- 
sion  that  Macon  was  perfectly  solvent ;  an 
opinion  entertained  as  well  by  the  legatees 
as  the  executor.     Conceding  this  to  be  the 
fact,  how  does  it  benefit  the  executor?     He 
had  control  of   the   bond,    and   it   was    his 
duty  to   satisfy  himself  of  the  solvency  of 
the    obligor.     The   legatees   were   passive. 
They  made  no  misrepresentation.     It   does 
not    appear  that  they   were  even  urgent  for 
the  payment  of  their  legacies.     The  estate 
being    entirely   free   from  debt,  it  was  the 
duty  of  the  executor  (and  his   interest  too, 
he   being  entitled  to  much    the  largest  por- 
tion) to  settle  up  and  pay  the  legatees  in  the 
course  of  the   year.     This  bond  constituted 
a  large  portion  of  the  assets.     He  could  not 
have  been  charged  with  it  until  he  had  col- 
lected it.     If  he  did  not  intend   to  risk  the 
solvency  of  the  obligor,    he  should  have  in- 
stituted suit  upon  it,  or  at  least  excluded  it 
from    the   statement   on  the  faith  of  which 
the  legatees  received  the  payments.     Under 
these  circumstances,  and  after  having  held 
it  up  for  eighteen    months  from  the  probat 
of  the    will,    and  then    brought  it  into  the 
account,  his   conduct   was  tantamount  to  a 
representation  to  the  legatees  that  the  bond 
was    good,    and    that  he    as    executor  was 
willing    to  take  it.     The  defendants   insist 
in  their  answers  that  there  was  an  express 
agreement  to  that  effect ;  and  the  evidence, 
if  it  does  not  establish  it,  tends  to  prove  it. 
But  the  transaction  speaks   for  itself.     He 
charged    himself   with    the   bond;  and  the 
legatees,  on  the  faith  of  this  act,  voluntary 
on  his  part,    and   after  full  time  to  satisfy^ 
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himself     of     the     solvency     of    the 

674  *obligor,    received   what  he  thus  in- 
duced them  to  believe  was  their  own. 

Supposing  he  made  an  innocent  mistake, 
does  that  give  him  a  tight,  not  only  to  dis- 
charge himself,  but  to  charge  others  who 
were  misled  by  him? 

Though  I  should  not  consider  him  guilty 
of  such  laches  in  failing  to  collect  the  bond 
as  to  render  him  responsible  for  its  whole 
amount,  yet  the  question  assumes  a  very 
different  aspect  when  he  seeks  to  recover 
back,  for  his  own  benefit,  what  he  has  paid 
on  account  of  it.  The  obligor,  at  the  death 
of  the  testator,  and  when  the  executor 
qualified,  was  in  possession  of  a  very  large 
estate ;  his  embarrassments  were  unknown 
in  the  neighbourhood.  Who  can  say,  that 
if  the  executor  had  proceeded  promptly  to 
enforce  payment,  the  bond  would  not  have 
been  secured  or  paid?  In  December  1817 
the  deed  of  trust  from  Macon  was  recorded, 
having  been  executed  by  him  in  June  pre- 
vious. But  at  what  time  the  debts  were 
all  contracted  does  not  distinctly  appear. 
Some  of  them  may  have  been,  and  proba- 
bly were,  incurred  after  the  death  of  the 
testator  and  the  qualification  of  the  execu- 
tor. It  clearly  appears  that  he  was  solicit- 
ous to  maintain  his  credit.  ^The  debt  due 
the  testator  was  but  a  trifle  in  comparison 
with  the  immense  estate  in  his  possession 
and  to  all  appearance  unincumbered.  If 
the  executor  had  insisted  on  payment  within 
the  year  when  he  was  bound  to  settle  up, 
can  any  one  undertake  to  say  that  the  debt 
would  not  have  been  paid  or  secured?  All 
that  the  record  shews  him  to  have  done 
was  to  make  an  application  to  the  debtor. 
In  the  exercise  of  a  proper  discretion,  the 
executor  may  abstain  from  calling  in  debts 
well  secured.  Where,  from  the  condition  of 
the  estate,  it  cannot  be  distributed  or  paid 
out  in  consequence  of  controverted  claims, 
much  latitude  of  discretion  may  be  allowed ; 
and  if  without  any  culpable  default  of  the 
executor,  loss  should   result  from  the 

675  insolvency  *of  debtors  supposed  to 
be  good,  the  circumstances  may  ex- 
empt him  from  liability.  Here  the  general 
impression  of  the  solvency  of  the  debtor 
may  be  a  sufficient  defence  against  the 
charge  of  culpable  negligence,  and  relieve 
the  executor  from  the  payment  of  the  whole 
amount,  but  does  not,  as  it  seems  to  me, 
furnish  any  claim  to  recover  back  what  he 
has  paid. 

It  has  been  contended  that  this  was  a 
compulsory  payment,  in  which  case  the 
executor  may  recover  back.  Newman  v. 
Barton,  2  Vern.  205.  There  is  nothing  in 
the  record  to  justify  this  position.  There 
was  a  suit  instituted  by  himself,  in  which, 
for  the  reasons  already  given,  it  was  com- 
petent to  go  on  and  settle  the  estate.  But 
he  paid  before  any  settlement  was  made  in 
that  suit,  when  in  fact  no  settlement  was 
contemplated,  and  upon  a  statement  volun- 
tarily furnished  by  himself. 

Upon  the  whole,  without  considering  the 
effect  of  the  statute  of  limitations  on  the 
claim   of   the   executor,  (though    the  great 


delay  furnishes  another  strong  circumstance 
against  this  pretension)  it  seems  to  me 
that  both  the  rules  of  law  and  the  particular 
circumstances  of  this  case  should  preclude 
his  recovery. 

BROOKE  and  BALDWIN,  J.,  concurring, 
decree  reversed. 


676       *Pettit  V.  Jennings  and  Others. 

Marcb,  1844,  Richmond. 
(Absent  Stahabd,*  J.) 

Evidence— Admissions. t— The  general  rale,  that  tbe 
admission  of  one  person  cannot  be  sriven  in  evi- 
dence arainst  another,  adverted  to  by  Baldwin.  J. 

Same— Codefendants— Answer  of  One  No  BvMeiice 
against  Another— Cases  Approved.— It  is  a  general 
rule,  that  the  answer  of  one  defendant  in  chan- 
cery is  not  evidence  afirainst  his  codefendant 
From  this  rule  there  is  no  exception  of  the  answer 
of  an  assignor:  not  even  though  the  bond  assigned 
be  alleged  to  have  been  given  on  a  gaming 
consideration.  The  fact  of  its  being  on  such 
consideration  cannot  be  established  against  a 
defendant  who  is  the  assignee,  by  the  answer  of 
his  codef  endant  the  obligee  and  assignor.  Accord. 
Hoomes  y.  Smock.  1  Wash.  889;  Dade's  adm'r  t. 
Madison,  5  Leigh  401. 

BquityPractice—QamIng— Liability  of  OMIfforteQam- 
Ing  Bond  to  Assignee— Cases  Approved.  t—Thoogh. 
upon  a  bill  in  equity  by  an  obligor  against  tbe 
obligee  and  his  assignee,  it  be  fully  proved  that 
the  bond  was  given  for  a  gaming  consideratioa. 
still    the    obligor   will  not  be  discharged  from 

*He  had  been  counsel  for  the  appellant. 

tBvldence  -^  Assignor  —  Dedaratloaa.—  The  decla- 
rations of  an  assignor  of  a  chose  in  action  cannot 
be  given  in  evidence  against  the  party  who  had 
previously  acquired  his  title  by  assignment  from 
him.  It  would  be  vicious  and  dangerous  to  per- 
mit the  assignor  to  defeat  the  right  or  title  which 
he  had  conveyed  or  assigned  to  another.  Ginter  v. 
Breeden,  90  Va.  570.  19  S.  E.  Rep.  668.  citing  /Vtftf  c. 
JentUnot,  2  Rob.  670.  See,  in  accord.  Wilcox  v  Pear- 
man,  9  Leigh  146. 

$Bqalty  Practice— Codef endants-Anower  of  One  b 
No  Evidence  against  Another— Asslgnneat—UabflMy 
of  Obligor  In  Oandng  Bond  to  Assignee.— For  the  prop- 
osition that  the  answer  of  one  defendant  in  chax>- 
eery  is  not  evidence  against  his  codefendant.  and 
this  though  upon  a  bill  in  equity  by  the  obligor  In 
a  bond  against  the  obligee  and  his  assignee  it  Is 
fully  proved  that  the  bond  was  given  for  a  gamlog 
consideration,  still  the  obligor  will  not  be  discharged 
from  liability  to  the  assignee,  if  the  assignee  had 
not  knowledge  before  the  bond  was  assigned  of  in 
having  been  executed  for  money  won  at  cards,  and 
was  induced  to  purchase  the  same  by  the  assurance 
of  the  obligor  that  there  was  no  objection  to  it.  the 
principal  case  is  cited  and  approved  In  Wilson  t. 
Lazier,  11  Oratt.  485,  486:  Smith  v.  Betty.  11  Qraa 
763;  Poague  v.  Spriggs.  81  Gratt.  284:  Steptoe  t. 
Pollard,  30  Gratt  701;  Frank  v.  Lilienfeld.  SI  Gratt 
381 :  Stebbins  v.  Bruce.  80  Va.  408:  Cardwell  v.  Kelly. 
95  Va.  576.  28  S.  E.  Rep.  9U;  fooi-noie  to  Bank  of 
Washington  v.  Arthur,  3  Gratt  174.  See  mono- 
graphic note  on  "Assignments'*  appended  to  Rags- 
dale  V.  Hagy,  9  Gratt.  409;  monographic  note  on 
* 'Bonds'*  appended  to  Ward  ▼.  Chum.  18  Oratt  8BL 
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liability  to  tbe  assignee.  If  the  assignee  had  no 
knowledge  before  the  bond  was  assigned  of  its 
having  been  executed  for  money  won  at  play, 
and  was  induced  to  purchase  the  same  by  the 
assurances  of  the  obliffor  that  there  was  no 
objection  to  it  and  that  it  would  be  paid.  Per 
Baldwin.  J.  Accord.  Buckner  &c.  v.  Smith  &c..  1 
Wash.  296:  Hoomes  y.  Smock.  1  Wash.  886;  Davis's 
adm'r  v.  Thomas  &c.,  5  Leiffh  1.  Under  such 
circumstances,  the  only  question  is  as  to  the 
amount  of  the  obligor's  liability  to  the  assiimee. 
Is  it  the  whole  amount  of  the  bond,  or  is  it  the 
sum  paid  by  the  asslirnee  to  the  assignor  for  the 
assignment?  Per  Baldwin,  J.,  it  is  the  former: 
per  ALLBN,  J.,  the  latter. 
Sahw— Same— Decree  Over  for  Obligor  In  Qamlni: 
Bond  asalnst  Obligee.— In  an  injunction  suit  by  the 
obliffor  in  a  tram  luff  security  against  the  obligee 
and  assignee,  if  the  ffamiuff  consideration  be 
admitted  by  the  obligee's  answer,  but  not  proved 
by  any  competent  evidence  asralnst  the  assignee, 
the  injunction  will  be  dissolved  and  the  bill 
dismissed  as  to  the  assig-nee,  but  not  as  to  the 
obiiree.  As  to  him  the  cause  will  be  retained 
antil  payment  by  the  obliffor  to  the  assignee  of 
the  money  due  the  latter,  in  order  that  a  decree 
may  then  be  rendered  therefor  in  favour  of  the 
obliRor  ag-ainst  the  obligee. 

677  *A  bond  of   Hugh  Pettit   to   James 

f .  Jennings  for  1000  dollars,  dated 
the  5th  of  October  1833  and  payable  12 
months  after  date,  having  been  assigned  to 
Richmond  Terrell,  Pettit,  on  the  27th  of 
January  1834,  made  a  deed  of  trust  convey- 
ing a  tract  of  land  in  Fluvanna  to  Abraham 
Shepherd,  in  trust  for  the  purpose  of  secur- 
ing the  payment  of  the  bond  to  Terrell. 
Default  being  made  in  paying  the  bond, 
the  land  was  immediately  advertised  under 
the  deed.  Whereupon,  to  wit,  in  October 
1834,  Pettit  exhibited  a  bill  of  injunction 
against  Jennings,  Shepherd  and  Terrell, 
alleging  that  the  whole  consideration  of 
the  bond  was  for  money  won  of  him  by 
Jennings  at  cards,  and  that  William  Over- 
ton, who  acted  for  Terrell  in  procuring  the 
deed  of  trust,  was  told  by  him  (Pettit)  and 
by  others  that  such  was  the  consideration. 
The  bill  prayed  for  a  discovery  by  Jen- 
nings of  the  consideration,  an  injunction 
to  restrain  a  sale  under  the  deed,  and  a 
decree  cancelling  the  bond  and  deed. 

Terrell  answered,  that  in  January  1834 
he  put  into  the  hands  of  Overton  the  sum 
of  1000  dollars,  with  a  request  that  he  would 
employ  the  same  for  his  (Terrell' s)  benefit; 
and  in  a  month  or  two  afterwards  he  was 
informed  by  Overton  of  his  purchase  of  the 
bond  from  Pettit  to  Jennings,  the  assign- 
ment thereof  to  him  (Terrell),  and  the  deed 
of  trust  to  secure  the  same. 

Jennings  answered  that  the  bond  was 
given  for  a  gaming  consideration,  but  that 
Overton,  so  far  as  he  knew,  was  not  in- 
formed as  to  the  consideration  of  the  bond ; 
that  Overton  refused  to  purchase  the  bond 
until  he  could  see  Pettit;  that  the  bond  was 
not  executed  till  the  day  of  its  transfer; 
that  the  sale  to  Overton  as  agent  of  Terrell 
was  made  at  the  solicitation  of  Pettit,  on 
an    agreement     between    him    (Jennings) 


and  Pettit,  that  he  (Pettit)  should  receive 

a  part  of  the  money  obtained  for  the  bond ; 

that  before  the   transfer    was   made, 

678  Pettit  told  *Overton,  in    the  presence 
of  him  (Jennings),  that  the  bond  was 

given  for  money  borrowed,  and  he  would 
pay  it  without  offset,  and  secure  it  by  deed 
of  trust ;  and  that  Pettit  did  actually  re- 
ceive 600  dollars  of  the  amount  received  for 
the  bond. 

There  were  depositions  to  prove  that 
Pettit  actually  receive  the  600  dollars,  or 
about  that  amount;  and  it  seemed  from  the 
testimony  of  one  witness,  that  a  bond  had 
been  given  therefor  by  Pettit  to  Jennings, 
as  for  money  borrowed  by  the  former  from 
the  latter.  In  the  opinion  of  the  court  of 
appeals,  the  evidence  contained  in  the  dep- 
ositions was  not  sufficient  to  establish  that 
the  bond  of  1000  dollars  from  Pettit  to 
Jennings  was  given  on  a  gaming  consider- 
ation. One  witness  deposed  that  he  had 
seen  Jennings  and  Pettit  play  cards :  an- 
other, that  he  suspected  the  bond  was  on  a 
gaming  consideration,  and  admonished 
Overton  to  be  on  his  guard  in  purchasing 
it.  Overton  himself  deposed,  that  in  his 
first  conversation  with  Pettit,  Pettit  told 
him  to  be  cautious  how  he  purchased  any 
claim  of  Jennings,  as  they  had  been  gam- 
bling, and  Jennings  had  cheated  him  and 
won  money  of  him ;  at  any  rate  to  see  him 
(Pettit)  before  he  made  the  purchase.  In 
consequence  of  this  con  versa  tion«  Overton, 
on  the  day  the  bond  was  transferred,  wrote 
a  paper  which  Pettit  signed,  in  these 
words:  '*I  acknowledge  that  my  bond  held 
by  James  F.  Jennings  for  1000  dollars, 
dated  the  5th  day  of  October  1833,  payable 
12  months  after  date,  is  justly  due,  and  if 
Richmond  Terrell  should  buy  the  said 
bond,  I  will  pay  it  without  offset.  Hugh 
Pettit  jr.    27  January  1834." 

The  circuit  court  of  Fluvanna,  on  the 
9th  of  September  1835,  decreed  that  the  in- 
junction be  dissolved  and  the  bill  dis- 
missed, and  that  the  plaintiff  should  pay 
Terrell  his  costs. 

From    this    decree,    on    the    petition  of 
Pettit,  an  appeal  was  allowed. 

679  *The  cause  was   elaborately  argued 
by    Stanard    for    the     appellant,    by 

Steger  and  G.  N.  Johnson  for  Terrell,  and 
by  Lyons  for  Jennings.  But  the  points 
made  and  the  authorities  cited  are  so  fully 
examined  in  the  following  opinions,  that 
it  is  thought  not  proper  to  take  up  the  space 
that  would  be  occupied  in  an  attempt  to 
report  the  argument. 

BALDWIN,  J.  It  is  unquestionable  as 
a  general  rule,  that  the  admission  of  one 
person  cannot  be  given  in  evidence  against 
another.  There  are  various  exceptions  to 
the  rule,  of  which  I  need  notice  here  only 
such  as  arise  out  of  a  connexion  of  interest 
between  the  person  making   the   admission 

;  and  him  against  whom  it  is  offered.  In 
solving  a  question  as  to  the  admissibility 
of  such  evidence,  regard  must  be  had  to 
the  nature  of  the  connecting   interest,   and 

'  the    time   of  making  the   admission.     The 
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nature  of  the  connecting^  interest  may  be 
that  of  a  joint  ownership  or  liability,  or 
that  of  a  derivation  of  title  of  one  several 
owner  from  or  through  another.  In  the 
former  case,  the  ownership  or  liability  must 
be  strictly  joint,  as  that  of  joint  tenants  or 
copartners ;  and  there  the  admission  of  one 
is  treated  as  the  admission  of  both:  a 
mere  community  of  interests,  as  that  of 
tenants  in  common,  is  not  sufficient.  Dan 
Ac.  V.  Brown,  4  Cowen  483,  493.  But  there 
is  this  difference  between  a  joint  and  a 
derivative  interest:  in  the  former,  the 
joint  interest  to  be  affected  must  be  a  sub- 
sisting* one  at  the  time  of  the  admission ; 
in  the  latter,  the  derivative  interest  to  be 
affected  must  be  acquired  subsequently-  to 
the  admission. 

Whether  the  person  making  the  admis- 
sion, and  the  party  against  whom  it  is 
offered,  be  connected  by  a  joint  ownership 
or  liability,  or  by  the  transmission  of  a 
several  title  from  the  former  to  the  latter, 
the  interest  of  the  former  must  be  a  subsist- 
ing one  at  the  time  of  the  admission.  If 
at  the  time  of  making  it  he  has 
680  ^parted  from  his  interest,  his  admis- 
sion is  not  legal  evidence  against 
him  to  whom  it  has  passed.  Upon  this 
point  the  authorities  are  clear  and  numer- 
ous; and  as  respects  the  vendor  of  property, 
real  or  personal,  or  the  assignor  of «  chose 
in  action,  there  has  been  no  case,  so  far  as 
my  information  extends,  allowing  his  dec- 
larations to  be  given  in  evidence  against  a 
party  who  had  previously  acquired  his  title. 
Indeed  the  propriety  of  rejecting  such  evi- 
dence would  seem  too  obvious  to  require  the 
support  of  authority.  It  would  be  mani- 
festly of  dangerous  tendency  to  permit  the 
vendor  or  assignor  thus  to  defeat  the  right 
or  title  which  he  had  conveyed  or  trans- 
ferred to  another ;  and  unreasonable  to  de- 
prive the  latter  of  the  protection  to  be 
derived  from  cross  examination.  Nor  is 
this  rule  of  exclusion  varied  by  the  circum- 
stance that  the  vendor  or  assignor  is  bound 
by  a  warranty,  express  or  implied,  to  as- 
sure the  title  or  interest  which  he  has  con- 
veyed or  transferred.  Such  contingent 
liability  does  not  furnish  a  sufficient  se- 
curity against  indiscretion  or  fraud,  to 
the  prejudice  of  the  derivative  owner ;  there 
not  being  a  complete  identity  of  interest, 
and  the  former  owner  being  divested,  in 
a  great  measure,  of  the  vigilance,  circum- 
spection and  forethought  incidental  to  the 
immediate  ownership,  enjoyment  and  con- 
trot  of  the  subject.  It  is  from  this  con- 
sideration, doubtless,  that  we  find  the 
exclusion  of  admissions  by  a  vendor  or 
assignor,  made  after  his  sale  or  assign- 
ment, laid  down  in  the  books  without  ex- 
ception or  qualification ;  and  that  the  rule 
has  been  applied  in  various  cases  notwith- 
standing the  contingent  liability  of  the 
vendor  or  assignor.  Wilcox  v.  Pearman,  9 
L/eigh  144;  Packer  v.  Gonsalus,  1  Serg.  & 
Rawle  536;  Babb  v.  Clemson,  12  Serg.  & 
Rawle  328. 

What  I  have  said  has  reference  to  admis- 
sions in  pais,  whether   verbal   or   written ; 


or  in  a  former  suit,    by    answer   or   other- 
wise, to  which   the   person    against   whom 
the    evidence    is    offered    was    not  a 

681  party.     The    same    ^principles   must 
govern   an  admission   in  the   answer 

of  one  defendant  in  a  pending  suit,  offered 
as  evidence  against  his  codefendant. 
Where  there  is  a  connexion  of  interest  be- 
tween the  two  defendants  arising  ont  of 
the  relation  of  vendor  and  vendee,  or  as- 
signor and  assignee,  the  admission  in  the 
answer  must  necessarily  have  been  made 
after  the  vendor  or  assignor  has  parted  from 
his  interest.  There  is  no  consideration  of 
justice  or  policy  which  requires  the  recep- 
tion of  such  evidence.  Accordingly,  we  find 
it  laid  down  in  the  books,  in  the  strongest 
terms,  that  the  answer  of  one  defendant  is 
not  evidence  against  his  codefendant;  and 
I  am  aware  of  no  authority  which  makes 
the  answer  of  a  vendor  or  assignor  an  ex- 
ception from  the  general  rule.  On  the  con- 
trary, in  Phcenix  v.  The  assignees  of 
Ingraham,  5  Johns.  R.  426,  and  other  cases, 
such  an  admission  is  placed  upon  the  same 
footing  as  an  admission  in  pais;  and  in 
that  case  it  was  held  that  no  declarations, 
in  whatever  form,  of  a  party  to  a  sale  or 
transfer,  going  to  destroy  and  take  awaj 
the  vested  rights  of  another,  can  ex  post 
facto  work  that  consequence,  or  be  re- 
garded as  evidence  against  the  vendee  or 
assignee.  No  authority  to  the  contrary  has 
been  produced  by  the  appellant's  counsel, 
except  a  passage  in  Greenleaf*8  I«aw  of 
Evidence,  p.  210,  {  178,  where  it  is  said: 
'*In  general  the  answer  of  one  defendant 
in  chancery  cannot  be  read  in  evidence 
against  his  codefendant,  the  reason  being. 
that  as  there  is  no  issue  between  them, 
there  can  have  been  no  opportunity  for 
cross  examination.  But  this  rule  does  not 
apply  to  cases  where  the  defendant  claims 
through  him  whose  answer  is  offered  in 
evidence ;  uor  to  cases  where  they  have  a 
joint  interest,  either  as  partners  or  other- 
wise, in  the  transaction."  For  the  propo- 
sitions in  this  last  sentence,  the  learned 
author  refers  to  Field  &c.  v.  Holland  Ac,  6 
Cranch  8,  24,  and  Clark's  ex'ors  v.  Van 
Riemsdyk,  9  Cranch  153, 156.    The  lat- 

682  ter  case  relates  only  to  the  Mast  prop- 
osition ;  and  Field  &c.  v.  Holland  &c. 

it  will  be  found,  does  not  sustain  the  first. 
The  marginal  note  of  the  reporter  is  so, 
but  it  is  wrong;  no  such  doctrine  is  as- 
serted in  that  case. 

The  case  of  Field  &c,  v.  Holland  Ac 
was  briefly  this:  The  plaintiffs  Field  &c. 
filed  their  bill  in  equity  to  set  aside  a  sale 
of  a  tract  of  land  in  Georgia,  made  by  the 
sheriff  under  executions  which  issued  upon 
judgments  recovered  by  Holland  against 
Cox ;  which  tract  of  land,  after  the  judg- 
ments, but  before  the  levy  of  the  execu- 
tions, was  sold  by  Cox  to  the  plaintiffs. 
The  equity  in  the  bill  was,  that  the  judg- 
ments were  discharged  before  the  levy  of 
the  executions,  by  certain  dealings  and 
transactions  between  Holland  and  Cox; 
who,  together  with  Milton  and  others,  the 
purchasers  at  the    sheriff's  sale,  were  made 
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defendants:  and  the  merits  of  the  case 
turned  upon  the  truth  of  that  allegation, 
lifhich  the  bill  expressly  required  Holland 
to  answer,  and  as  to  which  it  called  upon 
him  for  a  discovery.  Holland  answered 
denying  the  allegation ;  and  the  question 
was  as  to  the  effect  of  his  answer.  The 
court,  in  its  opinion  delivered  by  chief 
justice  Marshall,  held  that  the  answer  of 
Holland  responsive  to  the  bill  was  evidence 
against  the  plaintiffs,  and  upon  that  and 
the  other  evidence  in  the  cause  dismissed 
the  bill,  not  only  as  to  Holland,  but  also  as 
to  Milton  and  others,  the  purchasers  under 
the  executions,  who  of  course  claimed  under 
Holland. 

The  principle  of  this  decision  is  not* that 
the  answer   of  a  defendant  is  evidence  for 
the    plaintiff    against    a   codefendant,  but 
that,  when  responsive  to  the  bill,  it  is  evi- 
dence against  the  plaintiff  for  the  respond- 
ing defendant,  and  enures  to  the  benefit  of 
his  codefendant  claiming  under  him,  when 
it  destroys  the  foundation  of  the  plaintiff's 
claim.     The  language   of  the   court   is    as 
follows:     ^^ Neither  is  it   be  admitted  that 
the   answer   of   Holland    is  not  testimony 
against   the   plaintiffs.     He    is    the    party 
against  whom  the  fact  that  the  judg- 
683      ments    *were     discharged     is    to   be 
established,  and    against  whom  it  is 
to  operate.     This  fact  when  established,  it 
is    true,  affects  the  purchasers  also ;  but  it 
affects  them  consequentially,    and   through 
him.    It  affects  them  as  representing  him. 
Consequently,  when  the  fact  is  established 
against    or  for  him,    it   binds  them.    The 
plaintiffs  themselves  call  upon  Holland  for 
a  discovery.    They  aver  that  the  judgments 
were  discharged,  and  expressly  require  him 
to  answer   this  allegation.     They  cannot 
now    be  allowed  to  say   that  this  answer  is 
no    testimony."    It  will   be   seen   that  the 
reasoning  of  the  court  is  at  first  somewhat 
indefinite;  I  presume,    for  the  purpose  of 
avoiding    the   very    inference    which    has 
been  erroneously  drawn   from   it.    Its  ob- 
ject was  to  shew,  in    the    first   place,    that 
the  fact  of  the  payment  or  nonpayment  of 
the  judgments,  when   properly  established, 
would  not  only  be   evidence  for  or  against 
the  plaintiff  therein,  but  would  operate  for 
or  agfainst    the  purchasers  under   the   au- 
thority thereof ;  at  the  same  time  avoiding 
the  designation  of  the  mode  by   which  the 
fact,  whether  affirmative  or  negative,  was 
to  be  established ;  and  then  to  shew  that  in 
the  case  before  the  court  it  was  established 
negatively,    by   the  responsive  answer  of 
the  defendant  Holland.    There  could  be  no 
IMTOpriety  in    intimating  any  opinion  as  to 
what    would  be  the  effect  of  a    directly  op- 
posite state  of  facts,  to  wit,  an   admission 
by  the  defendant   Holland,    in   his  answer, 
of  the  allegation  in  the  bill ;  and  in  fact  no 
Bttch  opinion  was  intimated. 

A  plaintiff  is  put  to  no  disadvantage  by 
not  being  allowed  to  read  the  answer  of  one 
defendant  against  another,  where  they  are 
not  identified  in  interest.  He  is  placed 
npon  fair  ground  when  permitted  to  en- 
counter each  with  the  appropriate  pleadings 


and  proofs.  It  is  not  his  having  associated 
them  as  parties  that  deprives  him  of  the 
testimony  of  one  against  the  other  as  a 
witness ;  but  because,  the  one  called  on  is 
incompetent  or  privileged  by  reason 
of  his   interest.     If  such    be  not  the 

684  *fact,  the  plaintiff  may  examine  him 
as  a    witness:  and   if  it  be  the  fact, 

then  his  testimony  can  avail  the  plaintiff 
nothing,  unless  he  has  admitted  in  his  an- 
swer the  allegation  sought  to  be.  proved. 
When  he  has  so  admitted  it,  he  is  no  longer 
privileged,  for  he  has  already  given  evi- 
dence against  himself ;  and  where  his  code- 
fendant is  a  mere  claimant  under  him,  an 
objection  to  his  competency  can  come  only 
from  the  plaintiff.  No  failure  of  justice, 
therefore,  results  from  rejecting  the  an- 
swer of  one  defendant  as  evidence  against 
his  codefendant;  and  if  received,  it  would 
be  evidence  in  the  most  objectionable  form. 
An  admission  in  an  answer  is  something 
more  than  evidence:  it  is  a  concessum  in 
pleading,  which  requires  no  corroborating, 
and  allows  of  no  countervailing  proofs.  If 
received  against  a  codefendant,  it  ought  to 
be  with  the  same  force  and  effect  as  against 
the  respondent ;  otherwise  it  operates  as  a 
deposition,  but  a  deposition  of  an  anoma- 
lous character,  one  which  denies  the  impor- 
tant privilege  of  cross  examination.  Either 
way,  whether  operating  as  a  pleading  or  a 
deposition,  it  would  place  an  assignee  or 
vendee  completely  in  the  power  of  his  as- 
signor or  vendor,  and  subject  him  to  the 
danger  of  being  made  the  helpless  victim 
of  a  fraudulent  collusion. 

There  is  nothing  in  the  provisions  or 
policy  of  the  statute  against  gaming  which 
can  affect  this  question.  That  statute,  it 
is  true,  gives  a  discovery  against  the  party 
who  has  a  knowledge  of  the  material  facts ; 
but  it  does  not  make  the  discovery,  when 
obtained,  evidence  against  others,  nor  alter 
the  Yules  of  pleading  and  evidence  beyond 
its  express  enactments.  It  is  enough  that 
it  avoids  the  security  in  the  hands  of  an 
innocent  assignee,  when  the  fact  is  ascer- 
tained: it  would  be  too  much  to  prevent 
him  from  putting  the  fact  in  issue,  and 
requiring  its  proof,  so  far  as  it  affects  him, 
by  legal  testimony. 

685  *It  is  clear,  therefore,   to  my  mind, 
that   the    answer     of   the  defendant 

Jennings  cannot  be  read  against  his  as- 
signee and  codefendant  Terrell,  to  prove 
that  the  bond  of  the  plaintiff  Pettit  was 
executed  for  a  gaming  consideration.  If 
the  question  were  even  doubtful  upon  prin- 
ciple, I  would  consider  it  as  settled  by  au- 
thority. 

In  the  case  of  Dade's  adm'r  v.  Madison, 
5  Leigh  401,  Madison  filed  his  bill  against 
Dade  and  Tankersley,  to  be  relieved  against 
a  judgment  on  an  accepted  order,  drawn 
by  Dade  in  favour  of  Tankersley,  and  ac- 
cepted by  Madison.  The  bill  alleged  that 
the  order  was  drawn  for  money  w6n  by 
Dade  from  Madison  at  unlawful  .gaming; 
which  allegation  was  admitted  by  Dade, 
but  put  in  issue  by  Tankersley.  And  the 
court,    after  full  consideration,    held   that 
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the  answer  of  the  defendant  Dade  was  not 
evidence  against  his  codefendant  Tank- 
ersley,  to  prove  the  unlawful  consideration 
of  Madison's  acceptance.  The  case  cannot 
be  distinguished  in  principle  for  the  one 
before  us.  Madison's  acceptance  was  a 
security  for  a  debt  due  from  him  to  Dade, 
which  debt  Dade  bj  his  order  assigned  to 
Tankerslej.  Dade  by  his  answer  admitted 
the  finiAFtftil  consideration  of  the  debt,  and 
that  admission  was  not  permitted  to  affect 
his  assignee  and  codefendant  Tankernley. 
In  the  case  of  Hoomes  v.  Smock,  1  Wash. 
389,  this  court  had  previousy  held  that  the 
answer  of  the  obligee  in  a  bond,  admitting 
the  bond  to  have  been  executed  for  money 
won  at  unlawful  gaming,  was  improper 
evidence  against  his  assignee  and  code- 
fendant. In  accordance  with  these  deci- 
sions is  the  case  of  Bartlett  v.  Marshall,  2 
Bibb  470. 

If,  however,  it  had  been  fully  proved,  by 
evidence  unobjectionable  on  the  part  of  the 
defendant    Terrell,    that    the   bond   of  the 
plaintiff  was  given  for  a  gaming  considera- 
tion, still  it  is  clear  that   he    would  not  be 
entitled  to  the  relief  which  he  seeks  against 
that   defendant.     The  evidence  is  entirely 
satisfactory   to    prove  that  neither  Terrell 
nor  his  agent,  previous  to  the  assign- 
686      ment  *of  the    bond,  had  any   knowl- 
edge of  its  having   been  executed  for 
money    won  at  play;  and   that    the    agent 
was   induced   to  purchase  it  by  the  plain- 
tiff *s  assurances  that  there  was  no  objection 
to    its  payment,    and  that  it  would  be  duly 
paid.     Under   these     circumstances,    it    is 
impossible  that  the  plaintiff  can  be  exoner- 
ated from  his  indebtedness  to  the  innocent 
assignee:  and    the  only  question  he  can  be 
permitted  to  make  is  as    to  the  amount  of 
that  indebtedness.     Is  it  the  whole  sum  for 
which  he  is  bound,  or  is  it  the  sum  paid  by 
the  assignee  to  the  assignor  for  the  assign- 
ment? 

At  law,  there  could  be  no  difficulty  in 
this  question.  There  the  assignee  would 
recover  the  whole  amount  evidenced  by 
the  obligation,  or  nothing.  The  obligor 
could  not  plead  that  he  was  not  indebted 
the  full  amount  of  the  bond,  because  the 
assignee  had  paid  a  less  sum  for  it  to  the 
assignor;  noreould  he  Obtain  a  credit,  upon 
the  plea  of  payment  or  setoff,  for  the  dis- 
count allowed  by  the  assignor  to  the  as- 
signee. How  is  it  in  a  court  of  equity? 
"  The  plaintiff  has  not  presented  the  ques- 
tion, either  by  his  bill  or  his  proofs.  He 
has  neither  charged  nor  proved,  that  the 
consideration  for  the  assignment  was  less 
than  that  for  which  he  bound  himself  in 
the  obligation.  But  suppose  he  had  done 
both ;  and  suppose  further  that  he  had  set 
forth  the  whole  case  in  his  bill,  stating 
that  the  bond  was  given  for  money  lost  at 
unlawful  gaming ;  that  the  assignee  was 
ignorant  of  the  fact,  but  had  been  induced 
by  the  wilful  misrepresentations  of  him 
the  plaintiff,  as  to  the  true  nature  of  the 
consideration,  to  lay  out  his  money  in  the 
purchase  of  it  at  a  certain  discount;  that 
he  the  plaintiff  had  conveyed  property  to  a 


trustee  to  secure  the  payment  of  the  debt; 
and  praying  an^injunction  to  restrain  pro- 
ceedings for  the  recovery  of  more  than  the 
sum  paid  by  the  assignee  to  the  assignor 
for   the  assignment:  would  such  a  case  be 

proper  for  relief  in  equity?  Or, 
687      *to  make   it  stronger  for  the  obligor, 

suppose  (contrary  to  the  fact)  that  he 
were  defendant,  instead  of  plaintiff,  in  the 
case  before  us;  that  the  assignee  had  come 
in,  upon  some  ground  of  equitable  jurisdic- 
tion, to  coerce  payment  of  the  debt;  and 
that  the  obligor  had  defended  himself  by 
setting  forth  the  whole  case,  as  above  sug- 
gested :  would  a  court  of  conscience  sustain 
such  a  defence? 

The  principle  upon  which  courts  of 
equity  act  in  such  cases  is  not  that  of  com- 
pensation in  damages  to  the  party  deceived 
and  injured,  nor  of  restoring  him  by  ret- 
ribution to  the  condition  in  which  he  stood 
previously.  They  proceed  upon  the  princi- 
ple that  the  perpetrator  of  the  fraud  shall 
not  be  permitted  to  deny  the  truth  of  his 
own  statement,  but  shall  be  compelled  to 
make  good  that  which  he  had  represented 
to  be  so.  Take  the  familiar  example  of  the 
owner  of  an  estate  standing  by  and  en- 
couraging the  purchase  of  it  by  another 
from  a  third  person ;  the  doctrine  in  regard 
to  which  is  thus  briefly  and  comprehen- 
sively stated  by  judge  Story:  **If  a  man 
having  a  title  to  an  estate  which  is  offered 
for  sale,  and  knowing  his  title,  stands  by 
and  encourages  the  sale,  or  does  not  forbid 
it,  and  thereby  another  person  is  induced 
to  purchase  the  estate  under  the  supposition 
that  the  title  is  good,  the  former  so  stand- 
ing by  and  being  silent  will  t>e  bound  by 
the  sale,  and  neither  he  nor  his  privies  will 
be  at  liberty  to  dispute  the  validity  of  the 
purchase."  1  Story's  Eq.  376,  {  385.  The 
learned  author  adds,  that  * 'courts  of  law 
now  act  upon  the  same  enlightened  princi- 
ples in  regard  to  personal  property ;  in  the 
transfer  of  which  no  technical  formalities 
usually  intervene  to  prevent  the  application 
of  them.  Thus,  where  it  appeared  that 
certain  goods  of  the  plaintiff  were  seized 
on  an  execution  against  a  third  person  (in 
whose  possession  they  were)  and  sold  to 
the   defendant,    and   the   plaintiff  made  no 

objection  to  the  sale  though  he  had 
688      '^f ull  notice  of  it,  it  was  held  that  the 

facts  ought  to  be  left  to  the  jury  to 
consider  whether  he  had  not  assented  to 
the  sale  and  ceased  to  be  the  owner  of  the 
property.  On  this  occasion  lord  Denman, 
in  delivering  the  opinion  of  the  court,  said: 
*The  rule  of  law  is  clear,  that  where  one 
by  his  words  or  conduct  wilfully  causes  an- 
other to  believe  in  the  existence  of  a  certain 
state  of  things,  and  induces  him  to  act  on 
that  belief  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  firooi 
averring  against  the  latter  a  different  state 
of  things  as  existing  at  the  same  time.' 
Picard  v.  Sears,  6  Adolph.  A  Ellis  474." 

I  can  perceive  no  good  reason  why  a 
gaming  security  should  form  an  exception 
to  the  general  rule  on  this  subject;  which 
rests  upon  principles  of  justice  equally  ap- 
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plicable,  whether  the  debt  be  void  in  its 
inception,  or  be  avoided  by  payment  or  re- 
lease, or  by  any  other  matter  ex  post  facto. 
It  is  true  that  a  contract  or  security  which 
is  void,  either  by  positive  law  or  upon 
principles  of  public  policy,  is  deemed  inca- 
pable of  confirmation ;  but  the  doctrine 
we  are  considering'  is  not  based  upon  the 
idea  of  confirmation,  which  excludes  the 
snpposition  of  fraud,  but  upon  the  fact  of 
fraud  in  the  original  representation  or  sub- 
sequent denial,  which,  to  prevent  iniquity, 
is  made  to  operate  as  an  estoppel.  Admis- 
sions which  have  been  acted  upon  by  others 
are  conclusive  upon  the  party  making  them, 
in  all  cases  between  him  and  the  person 
wrhose  conduct  he  has  thus  influenced ;  and 
the  party  is  estopped,  on  grounds  of  public 
policy  and  good  faith,  from  repudiating  his 
own  representations.  Greenleaf  on  Kvid. 
240,  241. 

If  this  were  not  so,  then   the  deluded   as- 
signee could  recover   nothing   in  an  action 
upon  the  bond  at  common   law,    but  would 
be    driven  to  his  action  for  the  deceit ;  ^or 
he  would  be  defeated   by  a   plea   of  the  un- 
lawful consideration  of  the  bond,  unless  he 
were  permitted  to  reply  the  fraudulent 
689      conduct  of   the  obligor.     That  *such 
a  replication    would  be  good,  appears 
from  the   case  of  Davis's  adm'r  v.  Thomas 
Ac,  5  Leigh  1.     That  was  an  action  of  debt 
on  a  promissory  note,  brought  for  the  ben- 
efit of  the  holder,  in  the  name  of  the  payee, 
against  the  maker,  and   was  tried  upon  the 
plea    of   nil  debet.     The  defendant  offered 
proof    that  he  had  paid  the  contents  of  the 
note   to   the    payee,     before    the    transfer 
thereof  to  the  holder;  and  to  repel  that  de- 
fence, the  holder  offered  proof  that  he  was 
induced  to  take  the  transfer  of  the  note  for 
a  valuable   consideration,    by   the  maker's 
previous  promise  to  make  payment  thereof 
to  him.     And  this  court  held,  that  this  evi- 
dence to  repel  the  defence  of  payment  was 
admissible,    and   that  the  maker's  promise 
to  pay  the  debt  to    the  holder  estopped  him 
from  alleging  payment  to  the  payee  before 
assignment.     Judge  Tucker  in  his  opinion, 
in  which  the  other  judges  concurred,  placed 
the    case  expressly   upon    the  same  footing 
as  if  the  security  had  been  *^void  in  its  in- 
ception, as   for  gaming,    usury,    and    the 
like;"  and    shewed  that  the   matter  of  es- 
toppel might  be  replied  to  a  plea  in  bar,  or 
given  in  evidence  upon    the  general  issue. 
The  same  principle,   a    fortiori,    prevails 
in  equity;  for  the   estoppel,    if    it   may  be 
there  so  called,  is  not  narrow  and  technical, 
but   of   a  liberal  and  beneficial  nature.     It 
works  exact  justice  between  the  obligor  and 
the  assignee,  between  whom  the  debt  ought 
to  be  regarded  as  free   from   all    objection. 
In  that  point  of  view,  the  assignee  became 
entitled  to  the  subject  itself,  and  not  to  the 
return  of  the  money  he  invested  in  it.     He 
has  a  right,  both   legal    and    equitable,    to 
any  profit  made  from   the   investment,  and 
the  obligor  has  no  shadow  of  equity  against 
him  in  any  degree  whatever. 

This  view  of  the  subject  in  no  wise  con- 
travenes the  spirit  and  policy  of  the  statute 


against  gaming,  which  was  intended,  so 
far  as  it  avoids  the  security,  to  relieve  a 
party  guilty  of  an  immoral  act,  and  the 
public  through  him,  from  the  injurious 
consequences  of  his  own  indiscretion, 

690  *but    not    to    enable   him  to  practise 
frauds    upon    others.     And    so  far  as 

regards  the  mere  measure  of  recovery  be- 
tween the  deluded  assignee  and  the  fraudu- 
lent obligor,  though  it  may  be  a  matter  of 
some  importance  between  them,  it  can  have 
no  influence,  as  it  afiPects  the  public,  in 
suppressing  the  vice  of  gambling. 

The  only  case  cited  to  prove  that  the  in- 
nocent assignee,  who  has  been  deluded  into 
the  transaction  by  the  misrepresentations 
of  the  obligor,  is  to  be  restricted  in  his  re- 
covery to  the  sum  paid  by  him  to  the  as- 
signor, is  that  of  Davison  v.  Franklin,  1 
Barn.  &  Adolph.  142,  20  £ng.  C.  L.  Rep. 
363.  There,  judgment  was  confessed  upon 
an  obligation,  under  a  warrant  of  attorney, 
and  a  motion  subsequently  made  by  the  de- 
fendant to  vacate  it,  on  the  ground  that 
the  obligation  was  for  a  gaming  debt; 
which  motion  was  resisted  by  the  assignee, 
for  whose  benefit  the  judgment  had  been 
entered  up  in  the  name  of  the  obligee,  on 
the  ground  that  he  had  been  induced  to 
take  the  assignment  by  the  representations 
of  the  obligor  that  the. debt  was  just  and 
would  be  paid.  And  the  court  referred  the 
case  to  a  master  to  ascertain  the  facts,  in 
order,  if  the  allegations  on  both  sides  should 
turn  out  to  be  true,  to  a  vacation  of  the 
judgment,  on  condition  of  payment  by  the 
obligor  of  the  sum  paid  by  the  assignee  to 
the  assignor,  with  interest  thereon.  The 
judgment,  it  will  be  observed,  was  not  in 
a  regular  action,  but  according  to  a  practice 
which  prevails  in  England  of  taking  a 
warrant  of  attorney  for  confession  of  judg- 
ment as  a  security  for  money,  and  entering 
up  the  judgment  without  the  necessity  of  an 
application  to  the  court  or  the  judge.  Over 
such  judgments  the  court  exercises  a  con- 
trolling power,  and  will  vacate  them  for 
fraud,  or  irregularity,  or  unlawfulness  in 
the  consideration,  but  upon  such  terms  as 
its  discretion  may  dictate.  The  decision, 
therefore,  does  not  indicate  what  would  have 
been  the  judgment  of  the  court  in  a  regular 
action,    upon    the    proper    pleadings 

691  *in  the  cause.     But  we   know,    upon 
common    law    principles,   that   if  the 

defendant  had  pleaded  the  unlawfulness  of 
the  consideration,  and  the  plaintiff  had  re- 
plied by  way  of  estoppel,  or  any  matter  of 
confession  and  avoidance,  a  judgment  either 
way  must  have  gone  to  the  whole  cause  of 
action.  Nor  does  the  decision  indicate 
what  ought  to  be  the  decree  of  a  court  of 
equity  under  the  circumstances  of  the  case, 
but  merely  the  mode  in  which  the  court  of 
law  thought  proper  to  exercise  its  discretion 
in  regard  to  such  securities,  of  which  the 
court  is  silently  made  the  organ  of  the  par- 
ties. At  most,  it  is  a  single  interlocutory 
decision  of  a  court  of  common  law,  upon 
I  its  own  notion  of  equitable  principles, 
which  is  only  of  persuasive  authority  here ; 
and  which,  after  a  respectful  consideration. 
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seems  to   me  to   be  without  just   founda- 
tion. 

That  case  is  moreover  open  to  the  ob- 
servation, that  in  England  bonds  are  not 
assignable,  and  must  be  sUed  in  the  name 
of  the  obligee;  whereas  with  us  the  as- 
signeee  may  acquire  the  legal  right,  with 
the  privilege  of  suing  in  his  own  name. 
But  a  more  important  consideration  is,  that, 
giving  to  the  decision  in  that  case  the  ut- 
most weight  due  to  the  authority  of  a  for- 
eign tribunal,  when  directly  upon  a  question 
.before  us,  still  it  is  contrary  to  the  course  of 
adjudication  in  Virginia.  Buckner  Ac,  v. 
Smith  &c.,  1  Wash.  296;  Hoomes  v.  Smock, 
1  Wash.  389;  Davis's  adm'r  v.  Thomas  &c., 
5  Leigh  1.  The  principle  of  these  cases,  as 
will  be  seen  from  an  inspection  of  them,  is 
to  allow  the  deluded  assignee  to  enforce 
payment  against  the  fraudulent  obligor  for 
the  whole  amount  of  the  gaming  debt, 
whether  the  question  arises  in  a  court  of 
law  or  in  a  court  of  equity.  They  cannot 
be  shaken  by  the  argument  that  the  statute 
avoids  the  security  in  the  hands  of  an  in- 
nocent assignee  for  a  valuable  consideration 
without  notice.  So  it  does,  where  the  case 
lests  upon  the  original  transaction,  and  the 
assignee,  stepping  into  the  shoes  of 
692  the  obligee,  merely  *^succeeds  to  his 
rights:  but  so  it  does  not,  where  the 
assignee  is  drawn  into  that  relation  by  the 
misconduct  of  the  obligor.  If  it  did,  then 
there  would  be  no  indebtedness  to  the 
amount  of  a  single  farthing,  and  the  bond 
would  be  a  mere  blank  both  at  law  and  in 
equity. 

This  distinction  is  recognized  by  the 
cases  last  cited,  and  by  Kent,  C.  J.,  deliver- 
ing the  opinion  of  the  court  in  Jackson  v. 
Henry,  10  Johns.  R.  204,  205.  It  is  also 
adverted  to  in  Woodson  &c.  v.  Barrett  & 
Co.,  2  Hen.  &  Munf.  88,  by  Tucker,  J.,  who 
significantly  remarks,  that  where  any  in- 
strument is  absolutely  void  in  its  creation, 
it  cannot  be  made  valid  by  any  subsequent 
transaction  immediately  arising  out  of  it ; 
that  in  the  cases  of  Buckner  &c.  v.  Smith 
&c.  and  Hoomes  v.  Smock,  the  court  relied 
on  particular  circumstances  in  the  conduct 
of  the  defendants  respectively,  which  dis- 
tinguished those  cases  from  the  general 
principle;  and  that  there  were  no  such  cir- 
cumstances in  the  case  then  before  the 
court,  the  naked  question  being,  whether 
the  mere  want  of  notice  that  a  bond  or 
other  security  was  given  for  money  won  at 
gaming,  entitled  the  assignee  without 
notice  to  recover  in  an  action  brought  upon 
the  bond.- 

The  statute  16  Car.  2,  ch.  7,  J  3,  7  Bac. 
Abr.  Gaming  B.,  is  quite  as  comprehen- 
sive as  ours  in  preventing  the  recovery  of 
gaming  debts  of  a  certain  amount.  It 
avoids  not  only  all  securities,  including 
bonds,  bills,  judgments,  mortgages  &c,  for 
money  won  at  play,  but  all  contracts.  Not 
long  after  this  statute  the  following  case 
arose.  A  man  wins  ;^100  of  another  at 
play.  The  winner  owed  Sharp  ;^100  who 
demanded  his  debt.  The  winner  brought 
him  to  the  other  of  whom  he  won  the  money 


at  play,  who  acknowledged  the  debt,  and 
gave  Sharp  a  bond  for  the  ;f  100 ;  who,  not 
being  privy  to  the  matter,  or  knowing  that 
it  was  won  at  play,  accepted  the  said  bond, 
and  for  default  of  payment  puts  it  in  suit. 
The  obligor  pleads  the  statute  of  gaming; 
and  upon  a  replication  of  the  special 
693  matter,  and  demurrer  thereto*  *the 
plaintiff  had  judgment.  Anon.,  2 
Mod.  279.  So  in  Hu9sey  v.  Jacob,  1  Salk. 
344,  lord  Holt  said,  '< If  A.  wins  ;f  100  of 
B.,  and,  for  a  debt  which  A.  owes  C, 
he  appoints  B.  to  give  C.  a  bond,  it  is  good; 
C.  is  an  innocent  person ;  and  it  will  be  the 
same  thing  if  A.  be  bound  with  him." 
Stone  V.  Ware  &  Smith,  6  Munf.  541,  is  a 
like  case  upon  the  statute  of  usury.  And 
in  Stewart  v.  Bden,  2  Caines's  R.  150,  it 
was  held  that  a  promissory  note,  given  as 
collateral  security  for  payment  of  an  un- 
satisfied judgment  on  a  note  for  a  larger 
amount,  tainted  with  usury,  of  which  the 
plaintiffs  were  bona  fide  holders,  conld  not 
be  impeached  'on  account  of  the  usury. 

My  opinion  therefore  is,  that  the  plain- 
tiff has  shewn  no  equity  whatever  against 
the  defendant  Terrell,  and  consequently 
that  there  is  no  error  in  the  decree  of  the 
circuit  court,  in  dissolving  the  plaintiff's 
injunction  and  dismissing  his  bill  as  to 
that  defendant.  But  I  think  the  court  erred 
in  dismissing  the  bill  as  to  the  defendant 
Jennings. 

The  policy  of  the  statute  will  be  best  sub- 
served by  treating  the  obligation,  as  be- 
tween the  obligor  and  obligee,  as  a  mere 
nullity  under  all  circumstances,  and  pre- 
venting the  latter  from  deriving  any  ben- 
efit from  it  whatever,  directly  or  indirectly. 
I  need  not  go  into  the  question  whether,  if 
the  obligor  makes  a  voluntary  payment  of 
the  money,  he  can  afterwards  recover  it 
back  by  an  action  at  law  or  a  bill  in  equity, 
unless  upon  the  terms  and  within  the  limi- 
tations prescribed  by  the  statute.  It  is  cer- 
tain that,  as  between  the  original  parties, 
a  court  of  law  will  never  enforce,  and  a 
court  of  equity  will  always  relieve  against, 
the  unlawful  security.  When  a  failure  of 
proof  as  to  the  assignee,  or  a  supervening 
equity  between  him  and  the  obligor,  induces 
a  court  of  equity  to  enforce  the  security  in 
behalf  of  the  assignee,  or,  what  is  in  effect 
the  same,  to  suffer  it  to  be  enforced; 
694  then  the  court  ought  *to  proceed,  if 
the  subject  and  the  parties  be  prop- 
erly before  it,  to  administer  the  justice  of 
the  case  as  between  the  obligor  and  the 
obligee.  The  latter  having,  by  his  contract 
of  assignment,  appropriated  to  himself  the 
avails  of  the  security,  and  being  enabled  to 
retain  them  by  the  act  of  the  court,  which 
relieves  him  incidentally  from  all  responsi- 
bility to  his  assignee,  the  result  is,  when 
the  security  shall  have  been  enforced 
against  the  obligor,  that  the  oblii^ee  has 
obtained  from  him,  in  substance  though  not 
in  form,  by  means  of  a  compulsory  proceed- 
ing, satisfaction  of  a  debt  destitute  of  con- 
sideration and  denounced  by  the  law:  but 
the  subject  and  the  parties  are  still  before 
the  court,  and   I  am  at  a  loss  to  perceive 
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upon  what  principle  the  court  can  refuse 
redress  to  the  oblig^or  against  the  obligee. 

In  Dade's  adm'r  v.  Madison,  5  Leigh  401, 
already  in  part  stated,  the  plaintiff  Madi- 
son having  no  proof,  that  could  affect  the 
defendant  Tankerslej,  of  the  unlawful  con- 
sideration of  the  security,  the  injunction 
was  dissolved,  and  Tankersley  allowed  to 
execute  his  judgment  at  law  against  Madi- 
son ;  but  the  court  decreed,  that  upon  Mad- 
ison's paying  the  amount  of  the  debt  to 
Tankersley,  the  other  defendant  Dade 
should  pay  the  same  amount  to  Madison : 
and  the  decree  was  affirmed  by  this  court. 
That  case  is  an  authority  to  prove,  as  a 
general  proposition,  that  in  an  injunction 
suit  by  the  obligor  in  a  gaming  security 
against  the  obligee  and  assignee,  if  the 
plaintiff  fails  to  sustain  his  injunction 
against  the  assignee,  whereby  he  is  com- 
pelled to  pay  the  money,  he  is  entitled  to  a 
decree  against  the  obligee;  and  that  not 
merely  for  the  sum  paid  by  the  assignee  to 
the  obligee  for  the  assignment,  but  for  the 
whole  amount  of  the  debt.'  And  if  there 
be  any  difficulty  in  the  part  of  the  case  of 
-which  I  am  now  speaking,  it  arises  out  of 
two  considerations. 

In  the  first  'place,  the  evidence  in  the 
cause  proves  that  the  assignee  was 
induced  to  take  the  bond  by  the 
^95  ^obligor's  assurances  that  the  debt 
was  just  and  would  be  paid.  Does 
this  circumstance  oppose  any  obstacle  to 
g-iving  relief  to  the  obligor  against  the 
obligee?  I  think  not.  The  plaintiff's  con- 
sent to  the  assignment,  coupled  with  his 
subsequent  refusal  to  pay,  was,  under  the 
circumstances,  a  w^ong  to  the  assignee, 
but  none  to  the  obligee.  The  assignment 
was  the  obligee's  own  act,  and  promoted 
bis  own  views;  and  how  can  he  complain 
that  it  received  the  consent  of  the  obligor? 
Between  them,  such  consent  can  only  be 
treated  as  the  confirmation  of  a  debt  which 
by  law  is  incapable  of  confirmation.  If  it 
were  to  have  the  effect  of  absolving  the 
obligee  from  responsibility,  he  could  always 
evade  the  statute  before  a  rupture  with  the 
obligor  (whose  execution  of  the  bond  shews 
bis  willingness  at  first  to  pay),  by  prevail- 
ing upon  him  to  consent  to  its  assignment. 
It  is  the  broad  locus  penitentiae  given  by 
law,  in  some  respects,  to  the  imprudent 
and  necessitous,  that  affords  them  in  a 
great  measure  the  contemplated  protection. 

In  the  next  place,  it  appears  from  the 
evidence  that  about  600  dollars  of  the  money 
received  by  the  defendant  Jennings  for  the 
assignment  has  passed  into  the  hands  of 
the  plaintiff.  Hence  it  has  been  urged,  that 
there  was  a  combination  between  them  to 
defraud  the  defendant  Terrell,  which  ought 
to  repel  the  plaintiff  from  the  equitable 
forum.  But  this  is  mere  matter  of  suspi- 
cion ;  nor  is  it  probable  that  the  successful 
gambler  would  not  only  so  surrender  the 
greater  part  of  his  gains,  but  at  the  same 
time  incur  a  liability  to  his  assignee  for 
the  whole.  It  is  not  certainly  ascertained 
whether  the  600  dollars  was  received  by  the 
plaintiff  from  Jennings  without  accounta- 


bility, or,  as  is  more  probable,  to  be  ac- 
counted for  as  a  loan.  In  either  case, 
Jennings,  in  a  decree  against  him  for  the 
plaintiff,  ought  to  be  credited  with  the 
money  thus  in  the  plaintiff's  own  hands; 
and  in  the  latter,  should  be  compelled 

696  *to  surrender  his  claim  and  assurances 
for  the  loan.     In  both,  Jennings  ought 

to  be  debited  with  the  whole  amount  which 
the  plaintiff  will  be  compelled  to  pay  to 
Terrell,  after  such  payment  shall  have  been 
made  (as  in  the  case  of  Dade's  adm'r  v. 
Madison) ;  unless  in  the  further  proceedings 
some  better  reason  should  appear  to  the 
contrary,  than  the  plaintiff's  having  been 
involved,  to  the  extent  disclosed  by  the 
record,  in  the  affair  of  the  assignment; 
such  entanglements  of  the  loser  being 
usually  attributable  to  a  sense  of  shame, 
or  a  controlling  influence  of  the  winner. 
The  loss  to  Pettit,  and  not  merely  the  gain 
to  Jennings,  ought  to  be  the  measure  of  re- 
dress; because  such  would  have  been  the 
preventive  justice  of  the  court,  if  Jennings 
had  not  been  induced,  from  a  regard  to 
his  own  convenience,  to  make  the  assign- 
ment ;  and  because  the  circulation  of  such 
instruments  will  be  best  restrained  by 
throwing  the  consequent  sacrifice  or  loss 
upon  the  obligee,  instead  of  the  obligor. 

I  think,  therefore,  that  so  much  of  the 
decree  of  the  circuit  court  as  dismisses  the 
plaintiff's  bill  as  to  the  defendant  Jennings 
ought  to  be  reversed,  and  a  reference  made 
to  a  commissioner,  to  ascertain  what 
amount  of  the  money  received  by  Jennings 
from  Terrell  came  to  the  plaintiff's  hands, 
and  what  is  the  accountability,  if  any,  of 
the  plaintiff  to  Jennings  therefor,  and  what 
the  assurances  held  by  the  latter  for  the 
same;  with  leave  to  those  parties,  if  re- 
quested by  either,  to  amend  their  pleadings, 
in  order  that  the  court  may  be  better  en- 
abled to  render  a  final  decree  between  them. 

ALLEN,  J.  The  evidence  in  the  record, 
so  far  as  contained  in  the  depositions  of 
witnesses,  does  not  prove  that  the  bond  was 
given  on  a  gaming  consideration.  Unless 
therefore  the  answer  of  Jennings  can  be 
read    as   evidence   against    his  code- 

697  fendant,    the    bond   in  the  hands  *of 
the    latter   is   un impeached.     That  it 

cannot  be  so  used,  has  been  more  than  once 
decided  by  this  court  in  cases  arising  under 
the  statute  against  gaming.  The  question 
was  directly  presented  and  determined  in 
Hoomes  v.  Smock,  1  Wash.  389,  and  Dade's 
adm'r  v.  Madison,  5  Leigh  401.  In  the 
first  case,  Beverley  the  assignor,  who  was 
made  a  defendant,  stated  in  his  answer  that 
the  bond  was  given  in  part  for  a  gaming 
consideration ;  and  there  was  moreover 
proof  of  the  fact  by  one  witness.  Judge 
Lj'ons,  in  delivering  the  opinion  of  the 
court,  remarks  upon  this,  that  the  answer 
was  contradicted*  by  one  witness  only, 
without  circumstances  to  strengthen  his 
testimony ;  for  the  answer  of  the  other  de- 
fendant, as  it  could  not  benefit  his  code- 
fendant,  could  not  injure  him.  It  is 
somewhat  remarkable  that  after  this  deci- 
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sion,  judge  Carr,  in  Skipwith  v.  Strother 
&c. ,  3  Rand.  214,  should  have  considered  the 
question  as  still  open,  and  worthy  of  grave 
and  careful  consideration  when  it  should 
be  necessary  to  decide  it.  In  Dade's  adm'r 
V.  Madison  the  proposition  again  arose. 
There  the  only  evidence  of  the  gaming  con- 
sideration was  contained  in  the  answer  of 
Dade.  He  occupied  the  precise  position  of 
the  assignor  here  Madison  owed  him 
money  won  at  gaming:  by  his  draft  in 
favour  of  Tankersley,  he  directed  the  pay- 
ment to  Tankersley:  and  Madison  accepted 
the  draft.  The  form  which  the  transaction 
assumed  cannot  vary  the  real  nature  of  it. 
It  was  a  transfer  by  Dade  to  Tankersley  of 
his  demand  on  Madison,  which  the  latter 
by  his  acceptance  bound  himself  to  pay. 
Both  the  judges  who  gave  opinions  held 
that  the  answer  could  not  be  read  against 
the  codefendant. 

The  rule  itself  dates  from  the  earliest 
history  of  chancery  proceedings,  is  founded 
on  the  plainest  principles  of  natural  justice,' 
and  is  liable  to  but  few  exceptions.  In 
Mitchell  V.  Webb,  Tothill  10,  decided  in  the 
time  of  Elizabeth,  it  was  declared  that 
where  the  defendant  by  answer  accuseth 
himself  and  fellow  defendant,  he  is 
698  ^believed  against  himself  but  not 
against  his  fellow.  It  is  usually 
said,  that  the  answer  cannot  be  used 
against  another'  defendant  because  he  has 
had  no  opportunity  for  cross  examination. 
For  this  reason,  and  because  the  disclosures 
in  an  answer  are  usually  made  upon  search- 
ing and  leading  interrogatories,  the  an- 
swers to  which  would  not  be  evidence  in  a 
deposition,  it  cannot  be  used. 

This  case  does  not  fall  within  any  excep- 
tion which  has  been  allowed  to  the  general 
rule.  There  is  no  joint  interest  of  the  co- 
defendants  in  the  subject,  and  the  admis- 
sions were  made  after  the  assignor  had 
parted  with  his  interest.  Neither  did  this 
court,  in  the  cases  of  Dade's  adm'r  v.  Mad- 
ison and  Hoomes  v.  Smock,  consider  that 
the  gaming  consideration  of  the  note  con- 
stituted any  exception. 

But  it  has  been  contended,  with  much 
ingenuity,  that  the  necessity  of  the  case 
should  make  this  an  exception :  that  here 
the  defendant,  being  interested,  could  not 
be  examined  as  a  witness;  and  as  the  an- 
swer is  excluded  because  there  is  no  oppor- 
tunity of  cross  examination,  that  where  the 
party  could  never  be  examined  as  a  witness, 
the  principle  on  which  the  rule  rests  does 
not  apply,  and  the  reason  ceasing,  the  rule 
should  also  cease. 

If  the  principle  is  founded  in  natural  jus- 
tice, the  converse  of  the  proposition  would 
seem  to  be  more  legitimate.  If  the  right 
to  crossexamine  is  so  essential  to  the  fair 
and  equal  administration  of  justice,  then 
wherever  it  is  shewn  that  such  right  cannot 
be  exercised,  the  evidence  should  be  deemed 
inadmissible.  , 

This  precise  objection  to  the  application 
of  the  rule  excluding  the  answer  of  one  de- 
fendant when  offered  as  evidence  against 
the  other,  was  urged  in    the  case  of  Morse 


V.  Royal,  12  Yes.  355.  It  was  argued  there, 
as  it  has  been  here,  that  as  the  defendant 
whose  answer  the  plaintiff  desired  to  read 
was  interested  and  could  not  be  examined 
as  a  witness,  his  answer  was  neces- 

699  sary ;  *and  that  a  person   appointing 
as    his  executor    the  only  witness  to 

the  case  to  be  made  against  him,  should 
not  thereby  deprive  the  plaintiff  of  all  his 
evidence.  But  the  chancellor  did  not  con- 
sider that  as  sufficient  to  take  the  case  out 
of  the  general  rule. 

There  being  no  proof,  therefore,  as 
against  Terrell,  that  the  bond  was  on  a 
gaming  consideration,  the  traQsaction,  as 
far  as  he  is  concerned,  stands  fair,  and  the 
injunction  must  be  dissolved  for  the  whole 
amount. 

This  view  of  the  case,  if  correct,  super- 
sedes the  necessity  of  enquiring  what  is 
the  proper  measure  of  relief  in  the  case  of 
a  fair  assignee,  where  the  gaming  consid- 
eration is  established  by  proof.  In  Hoomes 
V.  Smock  and.  Dade's  adm'r  v.  Madison 
the  question  did  not  arise,  because  the  gam- 
ing consideration  was  not  made  out  bj 
proof  as  against  the  assignee.  In  Buckner 
&c.  V.  Smith  &c.,  1  Wash.  .296,  there  was 
proof  of  the  consideration ;  but  the  point 
was  not  noticed.  In  each  of  the  cases  in  1 
Wash,  a  decree  over,  upon  the  principle  es- 
tablished in  Dade's  adm'r  V.  Madison,  would 
have  been  proper;  but  it  was  not  asked  for: 
and  the  court,  in  Dade's  adm'r  v.  Madison, 
did  not  consider  this  circumstance  as  as 
authority  against  such  a  decree.  The  ques- 
tion therefore  is  still  an  open  one  in  Vir- 
ginia. Judge  Tucker,  in  Dade's  adm'r  v. 
Madison,  remarked,  that  as  every  thing 
stood  fair  so  far  as  Tankersley  was  con- 
cerned, he  was  entitled  to  recover  the  whole 
amount  of  the  draft,  whatever  he  might 
have  paid  for  it.  What  would  have  been 
his  opinion  if  the  vice  in  the  consideration 
had  been  proved  by  competent  evidence  as 
against  Tankersley,  does  not  appear.  I  do 
not  understand  the  court,  in  any  of  the 
cases,  as  affirming  the  proposition  that  a 
security,  declared  by  express  law  to  be  void 
to  all  intents  and  purposes  whatever,  can 
be  held  valid  in  equity  to  any  intent.  In 
both  the  cases  from  Washington's  Reports, 
the  particular  circumstances  in  the  conduct 
of  the   defendants  rendered  them  re- 

700  sponsible.     *There   was,    previous  to 
the    assignment,  a   promise    to    pay, 

upon  the  faith  of  which  the  assignee  parted 
with  his  money.  This  new  promise  was 
the  foundation  of  the  recovery;  and  a&,  in 
the  absence  of  proof  to  the  contrary,  the 
face  of  the  bond  gives  the  measure  of  the 
consideration  paid,  the  court  was  tiound  to 
give  the  assignee  the  whole  amount. 

An  instrument  void,  by  express  enact- 
ment, in  its  creation,  cannot  be  made 
valid  by  any  subsequent  transaction  aris- 
ing out  of  it:  Tucker,  J.,  in  Woodson  Ac 
V.  Barrett  &  Co.,  2  Hen.  &  Mnnf.  88.  And 
this  constitutes  the  distinction  between  such 
an  instrument  and  a  voidable  security,  as 
of  an  infant,  which  may  be  confirmed;  or 
a    security    which,    though    in    its    origin 


774 


2  ROB. 


Pbttit  V,  Jennings  and  Others. 


701,  702,  703 


neither  void  nor  voidable,  has  been  subse- 
quently discharged.  In  such  cas^s  the  sub- 
sequent confirmation  or  assurance  given, 
upon  the  faith  of  which  another  has  ad- 
vanced his  money,  may  be  relied  upon  even 
at  law,  and  in  some  cases  as  an  estoppel  in 
pais,  to  repel  the  defence,  whether  made 
by  way  of  plea  or  adduced  in  evidence. 
Davis's  adm'r  v.  Thomas  &c.,  5  Leigh  1, 
was  a  case  of  the  latter  description.  The 
assignee  of  the  promissory  note  had  been 
induced  to  purchase  tj  the  maker's  promis- 
ing to  pay ;  and  he  was  permitted  to  shew 
this,  in  order  to  repel  the  defence  of  pay- 
ment to  the  payee  before  assignment.  The 
maker,  as  against  such  an  assignee,  had 
waived  his  defence,  and  the  instrument  be- 
ing valid,  the  assignee  was  entitled  to  re- 
cover the  amount.  But  can  this  reasoning 
apply  to  the  case  of  a  security  void  in  its 
origin?  The  assignee  stands  in  the  position 
of  the  assignor:  the  instrument  is  equally 
void  in  the  hands  of  both,  and  no  subse- 
quent agreement  in  relation  to  it  can  give 
it  validity.  In  the  case  of  an  assignee  for 
value  without  notice,  but  to  whom  no  prom- 
ise or  assurance  had  been  made  to  induce 
him  to  purchase,  even  though   a    judgment 

had  been  confessed,  the  whole  trans- 
701      action  would  be  avoided.     *^If  this  be 

so,  how  can  it  be  pretended  that  a 
mere  promise  in  pais  should  have  a  greater 
effect  than  a  judgment?  that  in  the  one 
case  an  estoppel  should  be  worked,  so  as  in 
effect  to  repeal  the  statute,  or  at  least  ut- 
terly to  defeat  its  policy,  whilst  in  the 
other  the  solemn  judgment  of  a  court  of 
record  shall  not  preclude  an  enquiry  into 
the  truth? 

An  anonymous  case  reported  in  2  Mod. 
279,  and  referred  to  in  Buckner  Ac.  v. 
Smith  &c.,  1  Wash.  300,  would  indeed  seem 
to  have  decided  that  a  promise  to  pay  could 
be  replied.  There  the  winner  owed  a  debt 
to  a  third  person,  and  the  loser  executed  to 
this  third  person  his  bond.  To  a  plea  of 
gaming,  the  plaintiff  was  permitted  to  re- 
ply that  the  debt  was  fairly  due  to  him,  and 
that  he  was  not  privy  to  the  gaming.  This 
case  arose  under  the  statute  of  16  Car.  2, 
ch.  7,  i  3.  The  statute  of  9  Anne,  ch.  14, 
though  not  so  broad  as  ours,  since  it  omits 
the  word  contracts,  avoids  all  securities 
given  for  a  gaming  consideration.  Under 
this  statute  it  is  settled  that  all  securities 
given  for  money  won  at  play  are  absolutely 
void,  even  in  the  hands  of  third  persons, 
though  they  have  paid  a  valuable  consider- 
ation for  them,  and  had  no  notice  of  their 
being  won  at  play.  Bowyer  v.  Bampton,  2 
Strange  1155;  I^owe  v.  Waller,  Dougl.  736; 
Robinson  v.  Bland,  2  Burr.  1077;  Woodson 
&c.  V.  Barrett  &  Co.,  2  Hen.  &  Munf.  80. 
In  principle  what  difference  is  there  between 
those  cases  and  the  question  under  discus- 
sion? Is  not  the  loser's  promise,  under  his 
hand  and  seal,  to  pay  a  fair  debt  to  a  third 
person  who  has  no  notice  of  the  gaming, 
equivalent  to  his  promise  in  pals  made  to 
the  assignee?  In  the  one  case  the  third 
person  discharges  his  immediate  debtor  in 
consideration    of   the    bond,    or    pays    his 


money    for  a    negotiable  security:    in    the 
other,    the  assignee   parts  witli  his  money 
upon  the  faith  of  the  promise-     In  the  first 
case  the  bond  or    negotiable    instrument  is 
to   be   held   void:  in  the  second  it  is 
.702      treated  as  valid :  for  *that  is  the  nec- 
essary effect  of  the   doctrine  that  the 
defendant   is   estopped    from  shewing   the 
truth. 

It  seems  to  me  that  at  law  the  defence  of 
gaming  could  not  be  met  by  a  replication 
of  a  promise  to  pay.  The  court  must  de- 
clare the  instrument  void ;  and  th^  remedy 
of  the  'party  would  be  on  the  proitiise,  in 
which  the  measure  of  damages  would  be 
the  sum  paid  upon  the  faith  of  it.  Where 
the  case  occurs  in  equity,  it  must  be  dis- 
posed of  in  conformity  with  the  established 
rules  of  that  forum.  He  who  asks  equity 
must  do  it.  If  another  has  been  induced  to 
part  with  his  money  by  a  false  and  fraudu- 
lent representation,  it  will  reinstate  him  in 
the  position  he  occupied  before  he  pur- 
chased. This  is  done  by  the  repayment  of 
what  he  has  advanced,  with  interest.  I 
think,  therefore,  that  the  rule  is  correctly 
laid  down  in  the  case  of  Davison  v.  Frank- 
lin, 1  Barn.  &  Adolph.  142,  20  Kng.  C.  f^. 
Rep.  363.  Though  the  case  was  decided  in 
a  court  of  law,  it  was  an  application  to  set 
aside  a  judgment  confessed  under  a  warrant 
of  attorney,  and  was  addressed  to  the  sound 
discretion  of  the  court ;  a  discretion  to  be 
exercised  on  equitable  principles,  so  as  best 
to  effectuate  the  ends  of  justice.  Governed 
by  those  principles,  the  court  directed  the 
bond  and  judgment  to  be  given  up  on  re- 
payment of  the  sum  really  paid,  with  in- 
terest. 

As  to  the  liability  of  Jennings,  the  case 
of  Dade's  adm'r  v.  Madison  is  decisive,  and 
Petti t  should  have  had  a  decree  over  against 
him  for  the  whole  amount  which  he  shall 
be  compelled  to  pay,  and  shall  actually 
pay,  to  Terrell  in  consequence  of  the  as- 
signment. Whether  Pettit  received  a  por- 
tion of  the  sum  raised  by  the  sale  of  his 
bond,  or  merely  borrowed  it  and  executed  a 
new  bond  for  the  amount,  is  left  uncertain 
by  the  testimony;  and  an  enquiry  should 
have    been    directed    to  ascertain  how  this 

matter  stood. 
703         *I  think,  therefore,  as  there  is    no 

evidence  as  against  Terrell  of  the 
gaming  consideration,  that  so  much  of  the 
decree  as  dissolves  the  injunction  should  be 
affirmed,  and  that  Terrell  should  have  his 
costs,  as  the  party  substantially  prevailing; 
that  the  decree  should  be  reversed  as  to  the 
residue;  and  that  the  cause  should  be  re- 
manded in  order  to  a  final  decree  as  be- 
tween Pettit  and  Jennings. 

BROOKE,  J.  I  concur  with  judge  Bald- 
win in  dismissing  the  bill  as  to  Terrell ; 
and  I  go  farther;  I  think  the  bill  ought  to 
be  dismissed  as  to  Jennings  also.  I  am 
satisfied  by  the  evidence  in  the  record  that 
Pettit  combined  with  Jennings  in  misrep- 
resenting to  Overton  the  agent  of  Terrell 
the  consideration  of  the  bond.  I  think 
both  joined  in  representing  the  bond  as  for 
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valuable  consideration,  and  that  Pettit  is 
entitled  to  no  relief  against  Jennings  in  a 
court  of  equity,  but  that  if,  after  payng  the 
amount  of  the  debt  to  Terrell  or  his  repre- 
sentatives, he  has  any  redress  against  Jen- 
nings, it  must  be  in  a  court  of  law,  under, 
the  third  section  of  the  act  against  gaming. 
He  prays  for  no  relief  against  Jennings  in 
his  bill;  nor  is  the  case  like  that  of  Dade's 
adm'r  v.  Madison,  5  Leigh  401,  in  which 
the  court  decreed  in  favour  of  the  loser 
against  the  winner.  There  was  no  com- 
bination in  that  case  between  the  winner 
and  loser  to  impose  the  note  on  Tankersley 
as  a  valid  note.  In  the  cases  of  Buckner 
&c.  V.  Smith  &c.,  1  Wash.  2%,  and  Hoomes 
V.  Smock,  1  Wash.  389,  no  such  relief  was 
given.  As  to  the  question  whether  Terrell 
is  to  recover  no  more  money  than  his  agent 
Overton  paid  for  the  bond,  in  none  of  the 
cases  referred  to  was  such  a  proposition 
hinted.  There  is  no  evidence  in  the  record 
of  what  was  given  for  the  bond,  nor  do  the 
pleadings  make  any  such  issue.  The  pre- 
sumption, until  the  contrary  appears,  is 
that  Terrell  gave  full  value  for  it. 

704  *CABELL,  P.,  expressed   his  con- 

currence in  the  opinion  of  Baldwin,  J. 
The  decree  of  the   court  of   appeals   was 
entered  in  the  following  terms: 

The  court  is  of  opinion  that  the  appellant 
has  shewn  no  equity  against  the  defendant 
Terrell,  and  consequently  that  there  is  no 
error  in  so  much  of  the  decree  of  the  circuit 
court  as  dissolves  his  injunction  and  dis- 
misses his  bill  as  to  that  defendant.  It  is 
therefore  ordered  and  decreed  that  so 
much  of  said  decree  as  aforesaid  be  and  the 
same  is  hereby  affirmed,  and  that  the  ap- 
pellant do  pay  to  the  appellee  Terrell  his 
costs  by  him  expended  in  the  defence  of 
the  appeal  aforesaid  here.  But  the  court  is 
further  of  opinion  that  said  decree  is  erro- 
neous in  dismissing  the  appellant's  bill  as 
to  the  defendant  Jennings,  instead  of  re- 
taining the  same  until  payment  by  the  ap- 
pellant to  the  defendant  Terrell  of  the 
principal  money  and  interest  in  the  pro- 
ceedings mentioned,  in  order  to  the  rendi- 
tion then  of  a  decree  therefor  in  favour  of 
the  appellant  against  the  defendant  Jen- 
nings, subject  to  a  credit  for  such  amount 
of  the  consideration  paid  by  Terrell  to  Jen- 
nings for  the  assignment  of  the  appellant's 
bond,  as  has  come  to  the  hands  of  the  ap- 
pellant ;  and  that,  with  a  view  to  such  a 
decree,  there  ought  to  have  been  a  reference 
to  a  commissioner,  to  ascertain  what  amount 
of  the  money  received  by  Jennings  from 
Terrell  for  the  assignment  did  come  to  the 
hands  of  the  appellant,  and  whether  it  came 
to  his  hands  as  a  loan  from  Jennings,  or 
without  accountability  therefor,  and  in  the 
former  case  what  are  the  assurances  held 
by  Jennings  for  such  loan ;  and  that  if  it 
should  appear  to  be  a  loan,  Jennings  should 
be  compelled  to  surrender  his  claim  and  as- 
surances therefor.  It  is  therefore  further 
ordered  and  decreed,  that  so  much  of  said 
decreie  of  the  circuit  court  as  conflicts  with 
the    Qpiniori    above  declared    be    and    the 


705  same  is  *hereby  reversed  and  an- 
nulled, and  the  appellant  recover 
against  the  appellee  Jennings  his  costs  bj 
him  expended  in  the  prosecution  of  his  ap- 
peal aforesaid  here.  And  the  cauae  is  re- 
manded to  the  said  circuit  court,  for  further 
proceedings  therein  according  to  the  prin- 
ciples above  expressed ;  and  leave  is  to  be 
there  given  to  the  plaintiff  and  the  defend- 
ant Jennings,  if  requested  by  either,  to 
amend  their  pleadings,  in  order  that  the 
court  may  be  better  enabled  to  render  a 
iinal  decree  between  them. 


Shirley  v.  Mutual  Assurance  Society  &c. 

March,  1844,  Richmond. 
(Absent  Cabell,  P.) 

Mataal    Asaurmnce  3oclety<-Wlio  Are  Member*.  — 

Every  owner  of  a  present  freehold  estate  in  prop- 
erty which  has  been  insured  in  the  Mataal  As- 
surance Society,  becomes  a  member  thereof, 
according  to  the  trae  spirit  of  the  law  and  the 
scheme  of  the  institntion. 

5ame— Lien  on  Dower  iDterest— Peraonal  LtabUlty  ef 
Widow.— Where  a  hnsband  insures  property  in 
the  Mutual  Assurance  Society  and  dies  seised,  his 
widow  takes  her  dower  Interest  subject  to  the 
lien  of  the  society ;  bnt  she  incurs  no  personal 
responsibility  an  til  dower  is  assisrned  her. 
whereby  she  becomes  a  member,  and  then  only 
for  such  quotas  and  preminm  as  accrue  while  she 
remains  owner  of  the  dower  estate,  with  interest 
and  damages  thereon. 

Seme— Personal  ResponetMllty  of  Successive  TenmiU 
of  Premises  Insured.- Two  tenements,  which  had 
been  insured  in  the  Mutual  Assurance  Society, 
descend,  upon  the  owner*s  death,  to  his  heirs,  and 
are  assiarned  to  his  widow  for  her  dower.  The 
widow  and  her  second  husband  sell  and  conrey 
her  life  estate.  And  the  society  has  a  claim  for 
qnotas  accrued  after  the  death  of  the  first  hus- 
band ;  some  before  the  assic^nment  of  dower : 
others  afterwards  and  before  the  sale  of  the  life 
estate  :  and  the  rest  since  that  sale,  it  has  also 
a  claim  for  an  additional  premium  accraed  dnr- 
inflT  the  purchaser's  ownership.  Hjbld,  1.  The 
heirs  of  the  first  husband  are  personally 

706  responsible  for  what  accrued  after  *his 
death  and  before  the  assiffument  of  dower. 
2.  The  widow  and  her  second  husband  are  per- 
sonally liable  for  what  accraed  after  the  ^asagn- 
ment  of  dower  and  before  their  sale.  S.  The 
purchaser  is  personally  responsible  for  what  has 
accrued  since,  and  for  no  more.  4.  The  party  lia- 
ble for  any  principal  money  is  liable  for  interest 
and  damaffes  thereon. 

5«me— Lien  of— How  Enforced.*— The  Mutual  Assur- 
ance Society  has  a  lien  upon  property  insured 
therein  for  the  principal  and  Interest  due  the 
society,  but  not  for  damasres.  This  lien  is  effect* 
ual  not  only  asrainst  the  original  member,  bat 
against  all  persons  deriving  ownership  from  him, 
and  the  property  may  be  sold  to  satisfy  the  same. 
Thouffh  one  party  has  the  estate  for  life   and 

•Mutuel  Assarance  Society— Llea  on  Property.— The 

principal  case  is  cited  iu  West  Rockiuf  ham  Mut  P. 
Ins.  Ck>.  T.  Sheets,  26  Gratt  873.  See  Mutual  Assar- 
ance Society  v^.  Stone,  S  Leiflrh  21&. 
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anotlier  the  reTersion,  tbe  lien  will  be  enforced 
airainst  cbe  tenement  Insured  by  sellinff  the  whole 
fee  simple  title  thereof,  and  the  whole  of  the 
tenement,  unless  from  the  nature  of  the  property 
it  be  practicable  and  expedient  to  lay  off  a  por- 
tion thereof  for  sale.  Before  directing  such  sale. 
however,  the  respective  personal  liabilities  of  the 
several  parties  chargeable  will  be  ascertained. 
And  if  the  tenant  for  life  advance  the  amount 
chargeable  to  the  reversioner,  as  well  as  what 
is  cliarflreable  to  himself,  -  there  will  be  no  sale  of 
the  reversion,  but  a  lien  established  thereon  for 
reimbursement  of  the  amount  so  advanced,  with 
interest,  to  be  enforced  upon  the  falling  in  of  the 
life  estate. 

-Same— Same— Terms  of  Sale.— if  a  sale  take 
place,  what  should  be  the  terms  as  to  cash  and 
credit,  and  how  the  deferred  instalments  should 
be  divided. 

—Same— Same— Lien  on  Two  Tenements.— Under 
what  circumstances  a  lien  upon  two  tenements 
insnred  may  be  satisfied  by  selliuflr  only  one  of 
them,  and  applying  the  proceeds  in  exoneration 
of  the  other. 

This  was  a  suit  in  the  circuit  court  of 
Spotsylvania,  brought  by  the  Mutual  As- 
surance Society  against  fire  on  buildings  of 
the  state  of  Virginia,  against  the  heirs  of 
Claiborne  Wigglesworth,  Lawrence  Waugh 
and  Lavinia  W.  his  wife,  who  was  the 
widow  of  Wigglesworth,  and  Thomas 
Shirley,  a  purchaser  from  Waugh  and  wife 
of  her  life  estate  in  two  tenements  insured 
before  the  death  of  Wigglesworth  in  the 
Mutual  Assurance  Society,  and  assigned 
after  his  death  to  his  widow  for  her  dower 
in  his  real  estate.  The  society  claimed 
174  dollars  97  cents  to  be  due  It  for  quotas 
and  a  small  additional  premium  on  revalua- 
tion   of  one  of  the  tenements,   amounting, 

with    interest   to    the   first   of    April 
707       1842,  to  *239  dollars  2  cents.     By    the 

decree  of  the  circuit  court  it  was  ad- 
jndg-ed  that  Shirley  should  pay  the  239  dol- 
lars 2  cents,  with  interest  on  the  174  dollars 
97  cents  from  the  first  of  April  1842,  and 
damages  at  7}^  i^er  centum  on  the  principal 
and  interest.  The  defendants  were  ordered 
to  pay  the  costs.  And  liberty  was  reserved 
to  the  complainants  to  apply  to  the  court 
for  further  relief.  Liberty  was  also  reserved 
to  Shirley  to  resort  to  the  court  for  indem- 
nity against  the  other  defendants,  or  out 
of  the  tenements,  for  so  much  as  the  other 
defendants  might  be  liable  for. 

B^rom   this    decree,    on    the    petition    of 
Shirley,  an  appeal  was  allowed. 

Patton  argued  the  cause  for  the  appel- 
lant. The  points  insisted  on  and  the  facts, 
so  far  as  material,  sufficiently  appear  from 
the  following  opinion. 

BALDWIN,  J.  The  Mutual  Assurance 
Society  is  based  upon  the  reciprocal  pledges 
of  associated  owners,  by  which  the  in- 
snred property  of  each  is  bound  to  contrib- 
ttte  to  the  security  of  all.  The  right  to 
compensation  in  the  event  of  loss,  and  the 
dtity  of  contributing  for  losses  of  others, 
arise  out  of  the  fact  of  ownership.  With- 
out ownership  there  can  be  no  membership, 


and  membership  ceases  upon  the  cessation 
of  ownership.  Property,  however,  once 
pledged  continues  to  be  so  until  destroyed 
or  lawfully  withdrawn ;  and  gives  to  its 
successive  owners  the  rights,  powers  and 
duties  of  membership.  There  is,  it  is  true, 
a  personal  responsibility  as  well  as  a 
pledge ;  but  the  personal  responsibility  is 
only  for  contributions  which  accrue  during 
ownership,  and  does  not  extend  to  those 
which  accrue  before  or  after. 

The  contributions  of   the  members   con- 
sist of    premiums,   quotas,    and   additional 

premiums. 
706  *The   premium   was   originally  de- 

signed to  raise  a  fund  for  making  im- 
mediate compensation  to  owners  as  losses 
from  fire  should  occur.  The  original  act 
of  assembly,  passed  in  December  A 794, 
establishing  the  society,  contemplated  that 
the  premium  should  be  paid  at  the  time  of 
insurance;  but  yet,  in  case  of  default, 
authorized  the  recovery  thereof  with  in- 
terest, and  the  sale  of  the  property  there- 
for. There  have  been  questions  as  to  the 
liability  of  a  purchaser  from  a  subscriber, 
and  of  the  property  in  his  hands,  for  pay- 
ment of  the  premium;  (Greenhow  &c.  v. 
Barton,  1  Munf.  590;  Mut.  Ass.  Soc.  v. 
Stone  &c.,  3  Leigh  218:)  but  these  need 
not  be  further  noticed  here;  there  being 
no  claim  in  the  case  before  us  for  the  orig- 
inal premium,  nor  any  room  for  such  a 
claim ;  the  regulations  of  the  society,  ex- 
isting at  the  time  of  the  insurances  in 
question,  providing  that  a  declaration  for 
insurance  shall  not  be  binding  on  either 
party  till  payment  of  the  premium.  Con- 
stitution, Rules  ajid  Regulations  of  the 
Mutual    Assurance  Society,    p.  18,  art.    11, 

«3. 

The  quotas  were  intended  to  supply  any 
deficiency  in  the  fund  raised  by  the  pre- 
miums, and  were  authorized  by  the  same  act 
of  1794,  by  what  is  there  called  a  reparti- 
tion; and  also  in  effect,  though  not  in 
name,  by  the  acts  of  February  1809,  {  6,  7, 
and  March  1819,  {  1.  They  were  substan- 
tially additional  assessments  upon  the 
property  insured,  and  designed  to  enable 
the  society  to  keep  up  a  fund  the  interest 
of  which  would  be  deemed  sufficient  to  pay 
the  annual  losses  and  expenses.  A  lien  for 
the  quotas  was  given  by  the  original  act 
of  1794,  I  6,  8,  upon  the  property  insured, 
and  the  same  was  rendered  liable  to  be  sold 
therefor,  not  only  in  the  hands  of  the  sub- 
scriber, his  representatives  and  assigns, 
but  also  when  sold  or  mortgaged ;  and  the 
purchaser  or  mortgagee  was  constituted  a 
member  in  the  room  of  the  original  owner. 
The    clauses    creating  this  lien,  as  indeed 

most  of  the  legislation  on  the  subject 
709      of    this   corporation,  *are   extremely 

awkward ;  but  there  can  be  no  doubt 
of  the  intent  of  the  legislature  to  give  a 
valid  and  effectual  lien,  not  only  against 
the  original  member,  but  against  all  per- 
sons deriving  any  ownership  of  the  prop- 
erty from  him.  And  this  lien  was  held  by 
this  court,  in  the  case  of  Mut.  Ass.  Soc.  v. 
Stone    &c.,    3  Leigh  218,  to  attach    to  and 
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follow  the  property  in  the  hands  of  a  sub- 
sequent bona  fide  purchaser  without  notice 
of  the  lien  or  of  the  insurance. 

The  additional  premium  is  for  the  in- 
crease of  value  or  hazard  shewn  by  a  reval- 
uation, whether  the  periodical  revaluation 
directed  by  law  and  the  regulations  of  the 
society,  or  made  at  any  other  time,  at  the 
instance  either  of  the  society  or  of  the  in- 
sured member.  The  revaluation  does  not 
affect,  nor  is  it  requisite  for,  the  validity 
of  the  original  insurance;  except  so  far  as 
it  serves  to  cure  defects  therein,  or  to  in- 
crease or  diminish  the  sum  secured.  In 
other  respects  the  original  insurance  con- 
tinues in  full  force,  whether  a  revaluation 
be  made  or  not.  The  member  may  concur 
in  the  revaluation,  in  which  case  he  exe- 
cutes a  declaration  of  revaluation ;  but  it  is 
not  necessary  that  he  should  concur,  nor 
that  he  should  have  any  notice  thereof.  In 
case  of  the  death,  absence  or  refusal  of  a 
member,  the  special  agent  proceeds,  with 
the  appraisers,  in  the  revaluation ;  and  if 
that  shews  an  increase  of  value,  the  former 
value  still  governs,  unless  otherwise  di- 
rected by  the  owner.  Act  of  Assembly  of 
1805,  {  7,  Constitution,  Rules  and  Regula- 
tions, p.  19,  20,  21,  22,  2  13,  p.  22,  {  14. 
The  additional  premium  is  a  lien  upon  the 
property  in  like  manner  as  the  quotas. 
Mut.    Ass.  Soc.  V.  Stone   &c, ,  3  Leigh  218. 

In  the  present  case,  the  property  insured 
consisted  of  two  tenements  in  the  town  of 
Fredericksburg,  which  were  owned  by  Clai- 
borne Wigglesworth,  and  at  his  death  de- 
scended to  his  heirs.  One  of  them  was 
declared  for  insurance  by  Wiggles- 
worth,  and  the  other  by  Wright,  a 
710  *former  proprietor;  and  both  were 
several  times  revalued  aft^r  Wiggles- 
worth's  death.  These  tenements  were  as- 
signed to  Wigglesworth 's  widow  for  her 
dower  in  his  real  estate:  she  afterwards 
intermarried  with  Waugh,  and  they  sold 
and  conveyed  her  life  estate  therein  to 
Shirley  the  appellant.  The  claim* of  the 
Mutual  Assurance  Society  is  for  quotas 
which  accrued  after  Wiggles  worth's  death, 
some  before  the  assignment  of  dower,  others 
afterwards  and  before  Shirley's  purchase, 
and  the  rest  since  his  purchase ;  and  also 
for  a  small  additional  premium,  which  has 
accrued  during  Shirley's  ownership. 

It  is  contended  for  the  appellant  that  the 
widow's  right  is  paramount  to  the  lien  of 
the  society;  and  if  this  be  so,  then  it  fol- 
lows that  the  property  cannot  be  subjected 
in  his  hands  to  the  demand  of  the  society ; 
nor  can  he  be  made  personally  responsible, 
inasmuch  as  there  can  be  no  indebtedness 
on  his  part  in  the  character  of  owner. 
This  defence  is  founded  upon  the  supposi- 
tion of  the  fact  that  the  insurances  of  the 
property  were  effected  subsequently  to  the 
intermarriage  of  mr.  and  mrs.  Wiggles- 
worth. The  fact  is  not  asserted  in  Shir- 
ley's answer,  nor  does  it  appear  from  any 
part  of  the  record.  I  deem  it,  however, 
wholly  immaterial,  as  I  consider  the  lien 
of  the  society  equally  valid  in  either  aspect 
of  the  case. 


It  is  true  that  a  widow  is  dowable  of  ail 
the  lat}ds  of  which  her  husband  was  seized 
at  any  time  during  the  coverture,  and  that 
his  alienations  and  incumbrances  are  not 
good  against  her,  unless  she  has  nnited 
therein,  and  relinquished  her  rig^ht,  on 
privy  examination,  in  the  manner  pre- 
scribed by  law.  But  the  lien  in  question  is 
not  derived  merely  from  the  contract  of  the 
husband.  It  is  established  by  the  authority 
of  the  legislature,  the  competency  of  which 
cannot  be  questioned ;  and  the  extent  of  the 
lien  depends  upon  the  true  constmction  of 
the  statute.     It  is  therefore  a  matter 

711  of    *^judicial   interpretation    ^whether 
the  legislature  intended  that  the  lien 

on  the  property  insured,  given  in  the  nn^st 
comprehensive  terms,  should  be  subordinate 
to  the  inchoate  and    contingent    doiiver  in- 
terest of  the  wife.     To  hold  the  affirmative 
would    be  to  uproot  the   whole   institution. 
The    effect    of    the    widow's    holding   her 
dower   discharged   of  its   liability  for  con- 
tributions must   inevitably   be  to  abrogate 
the  insurance.     During  her  life  estate,  the 
assessments    upon  the   property    would    be 
utterly  nugatory,    as  they  could  not  be  en- 
forced either  against    the    subject     or  the 
owner;  nor   could    there    be    any   liability 
for   previous    arrears.      In    this    state    of 
things,  there  could  be  no  responsibility    of 
the  society  for  destruction  by  fire:  and  the 
insurance,  thus  defeated  during  the  tenancy 
for  life,  would  be  destroyed  altogether;  for 
the    contract  was  to  insure   the   whole    fee 
simple,    and   not   merely  the  remainder  or 
reversion.     If   such   had    been    the   under- 
standing of  the  law,  the   institution    conld 
never    have   had   existence,    or    must  have 
perished    in   its  infancy,    by  reason  of  the 
inherent  vice  in  its  constitution,  for  which 
there    is  no  remedy,   inasmuch  a^  the  feme 
covert    could  not,  if  she  would,  relinquish 
her  dower  interest.     This  result  would  hare 
been  inevitable,  unless  insurances  had  been 
confined  to  spinsters  and  widows,  bachelors 
and   widowers:  the  insurances  of  married 
men    would  have  been   practically   prohib- 
ited. 

A  construction  so  unreasonable  and  mis- 
chievous is  impossible.  Nothing  could  be 
more  pernicious  to  the  interests  of  the  feme, 
or  more  repugnant  to  the  principles  of 
dower  rights.  The  alienation  of  the  hus- 
band by  conveyance  or  mortgage  is  inoper- 
ative at  his  death  as  regards  the  wife, 
because  otherwise  the  property  would  be 
converted,  and  the  proceeds  might  be 
wasted.  But  a  pledge  by  insurance  is  for 
the  benefit  of  the  feme,  and  tends  not  to 
the  destruction  but  to  the  preservation  of 
her  estate ;  and  to  authorize  it  was  a  wise 
and  benevolent  exercise  of  legislatiTe 
power. 

712  *The   widow,    therefore,     took   her 
dower  interest    subject  to  the   lien  of 

the  society ;  but  she  incurred  no  personal 
responsibility  until  the  assignment  of  her 
dower,  whereby  she  became  a  member, 
and  then  only  for  the  contributions  accruing 
during  her  ownership.  That  every  owner 
of  a  present  freehold  estate  in  insund  prop* 
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ertj  becomes  a  member,  according  to  the 
true  spirit  of  the  law,  and  the  scheme  of 
tlie  institution,  I  cannot  doubt,  whatever 
difficulty  might  be  presented  by  the  mere 
letter  of  the  statute.  As  to  those  contribu- 
tions which  accrued  during  Wigglesworth's 
life,  and  for  which,  if  still  in  arrear,  the 
assets  of  his  estate  would  be  liable  since 
bis  death,  they  seem  to  have  been  paid,  and 
to  form  no  part  of  the  present  demand :  for 
those  which  accrued  afterwards  and  before 
the  assignment  of  dower,  his  heirs  are 
personally  responsible;  for  till  then  they 
succeeded  to  the  membership  of  their  an- 
cestor, and  it  was  their  duty  to  assign  the 
'Widow  her  dower.  The  widow  and  her 
second  husband  are  personally  liable  for 
the  contributions  which  accrued  after  the 
assignment  of  dower  and  before  their  sale 
to  the  appellant :  and  for  those  which  have 
accrued  since,  the  appellant  is  personally 
responsible,  but  for  those  only.  If  a  regula- 
tion of  the  society  (Constitution,  Rules  and 
Regulations,  p.  16,  17,  {4),  is  to  be  under- 
stood as  intended  to  make  a  purchaser  or 
mortgagee  personally  liable  for  arrears 
prior  to  his  title,  it  transcends  the  powers 
of  the  corporation,  which  has  no  authority 
except  over  its  own  members;  and  it  is 
not  until  they  acquire  their  tit'e  that  such 
persons  become  members,  and  then  only  as 
regards  their  own  rights  and  responsibil- 
ities. 

The  decree  of  the  circuit  court  is  conse- 
quently erroneous  in  subjecting  the  appel- 
lant personally  to  the  whole  arrears  of  con- 
tributions, with  the  interest  and  damages 
thereon.  A  personal  decree  against  him  for 
so  much  of  the  demand  as  has  accrued 
713  '  during  his  *^ownership  would  not  have 
been  improper,  but  would  have  given 
only  partial  relief  to  the  society.  The 
plaintiffs  are  entitled  to  a  lien  upon  the 
property  for  the  whole  principal  and 
interest  of  their  claim,  but  not  for  the 
damages.  The  damages,  it  is  true,  are 
not  to  be  regarded  as  a  penalty,  being 
nothing  more  than  a  reasonable  allowance, 
under  the  regulations  of  the  society,  for  the 
expenses  and  trouble  of  collection.  It  is 
therefore  quite  proper  that  these  liquidated 
damages  should  be  embraced  in  a  personal 
judgment  or  decree.  But  no  lien  therefor 
is  given  by  the  statute ;  and  the  effect  of 
treating  them  as  an  incidental  Hen  would 
often  be  to  make  one  person  liable  for  them 
in  consequence  not  of  his  own  default,  but 
of  the  default  of  another. 

When  we  next  consider  what  decree  ought 
to  have  been  rendered,  it  appears  to  me  that 
the  lien  of  the  society  is  to  be  treated  as 
an  entire  thing;  and  not,  as  suggested  by 
the  appellant's  counsel,  to  be  broken  into 
parts,  and  carried  out  separately  against 
the  estate  for  life  and  that  in  reversion. 
Such  a  mode  of  enforcing  an  incumbrance 
would,  I  think,  be  unprecedented,  and  in- 
evitably tend  to  the  sacrifice  of  the  prop- 
erty, and  the  diminution  of  the  security. 
There  can  be  no  objection,  I  admit,  to 
ascertaining  the  several  personal  responsi- 
bilities; and  that  ought  to  be  done,  at   the 


most  convenient  stage  of  the  cause,  with 
the  view  of  adjusting  the  equities  amongst 
the  defendants  arising  out  of  the  proper  re- 
lief to  the  plaintiffs,  and,  it  may  be,  to  the 
more  perfect  relief  of  the  plaintiffs  them- 
selves. But  in  the  adjustment  of  those 
equities,  the  appellant  will  not  be  entitled, 
as  his  counsel  supposes,  to  an  apportion- 
ment of  the  quotas  between  the  estate  for 
life  and  that  in  reversion. 

No  part  of  the  quotas  which  have  accrued 
since  the  assignment  of  dower,  is,  in  my 
opinion,  chargeable  upon  the  reversion  in 
ease  of  the  life  estate.  The  argument  for 
the  appellant  is,  that  the  quotas  are 
714  for  the  *in  sura  nee  of  the  whole  fee 
simple,  and  inasmuch  as  that  oper- 
ates, in  the  event  of  loss,  to  the  remunera- 
tion of  the  reversioner  as  well  as  of  the 
tenant  for  life,  it  is  but  reasonable  that 
the  former  should  bear  a  due  proportion  of 
the  burthen  enuring  to  their  benefit. 
There  is  much  plausibility  in  this  reason- 
ing ;  but  it  keeps  out  of  view  the  important 
consideration  that  the  quotas,  though  a 
lien  upon  the  capital,  are  a  charge  upon  the 
profits.  They  detract  by  their  amount  from 
the  income  of  the  estate,  but  do  not  break 
in  upon  the  principal;  and  the  tenant  for 
life,  while  enjoying  the  profits,  ought  to 
keep  down  such  annual  or  occasional 
charges ;  as  the  reversioners  will  have  to 
do  when,  upon  the  falling  in  of  the  life 
estate,  they  come  to  the  perception  of  the 
profits.  The  tenant  for  life  is  directly  re- 
sponsible to  the  society  for  the  quotas,  and 
subject  to  an  action  at  law  for  the  recov- 
ery thereof:  but  it  is  otherwise  as  regards 
the  reversioners,  who  cannot  be  called  upon 
at  all  personally  during  the  continuance  of 
the  life  estate.  And  what  reason  can  be 
given  for  this,  other  than  the  fact  that  the 
tenant  for  life  is  in  the  perception  of  the 
profits,  and  consequently  alone  responsible 
for  the  charges  upon  them?  and  what  bet- 
ter right  can  there  be  to  call  upon  the  re- 
versioner for  contribution  in  regard  to 
quotas,  than  in  regard  to  taxes,  or  a 
ground  rent,  or  a  rent  charge?  The  tenant 
for  life,  moreover,  not  only  enjoys  the  prof- 
its, but  also  any  income  accruing  from  the 
insurance  itself;  for  the  dividend  of  any 
surplus  interest  arising  from  the  capital 
funds  of  the  society,  directed  by  the  act  of 
1803,  2  12,  would  surely  be  payable  to  the 
tenant  for  life,  and  not  to  the  reversioner 
or  remainderman. 

We  must  bear  in  mind  that  the  assess- 
ment of  quotas  arises  out  of  an  insurance 
effected  by  the  owner  of  the  whole  fee,  to 
the  enjoyment  of  whose  estate  in  the  prop- 
erty the  tenant  for  life  and  the  rever- 
sioners succeed  successively.  It  is 
715  upon  these  facts  alone  that  the  *claim 
to  apportionment  is  founded,  under 
the  influence  of  the  maxim  of  equity  that 
he  who  shares  the  benefit  must  share  the 
burthen.  But  here  the  reversioner  shares 
no  benefit,  so  far  as  the  profits  are  con- 
cerned, during  the  continuance  of  the  life 
estate,  though  the  property  should  be  de- 
stroyed by  fire ;  for  in  that  event  the  effect 
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of  the  insuraace  is  to  convert  the  estate 
from  land  into  money,  and  to  give  the  in- 
terest in  lieu  of  profits  to  the  tenant  for 
life,  and  the  principal,  upon  the  falling  in 
of  the  life  estate,  to  the  reversioner.  And 
if  there  is  a  common  benefit  to  the  tenant 
for  life,  and  the  reversioner  in  securing  the 
capital  which  jields  the  profits,  it  ought  to 
be  paid  for  out  of  those  profits  progress- 
ively, and  in  the  same  succession,  with 
the  original  hazard.  Nor  is  the  claim  of 
tenant  for  life  against  reversioner,  for  con- 
tribution on  account  of  quotas  during  the 
life  estate,  stronger  than  would  be  that  of 
reversioner  against  the  estate  of  tenant  for 
life,  for  quotas  accruing  during  the  rever- 
sion ;  for  the  insurance  was  of  the  whole 
estate,  and  the  quotas  are  the  consideration 
for  the  entire  insurance. 

The  supposed  analogy  of  fines  for  the  re- 
newal of  leases  throws  no  light  upon  the 
present  question :  for  the  renewal  is  in  the 
nature  of  a  new  purchase,  of  which  the  fine 
is  the  consideration,  and  in  cases  to  which 
the  doctrine  is  applicable  the  tenants  are 
treated  as  joint  purchasers  of  successive 
interests;  and  that  of  course  calls  for  an 
apportionment  of  the  price  according  to 
the  value  of  their  respective  interests,  as 
much  so  as  if  the  transaction  were  an  orig- 
inal purchase.  A  joint  declaration  for 
insurance  made  by  successive  tenants  would 
bear  some  resemblance  to  such  renewal  of 
leases :  but  here  the  insurance  is  a  mere  in- 
cumbrance, descending  with  the  estate  from 
the  owner  of  the  fee  by  whom  it  was  cre- 
ated. The  most  obvious  and  striking  anal- 
ogy is  that  of  a  mortgage ;  and  there 
716  *the  tenant  for  life  is  obliged  to 
keep  down  the  interest  of  the  debt, 
and  in  case  of  redemption  to  contribute 
beyond  the  interest  for  whatever  benefit 
he  derives  from  the  liquidation  of  the  debt. 
1  Story's  Eq.  465.  Of  course  if  the  rever- 
sioner or  remainderman  pays  the  interest 
to  prevent  a  foreclosure,  the  tenant  for  life 
is  bound  to  refund ;  and  so  it  would  be  in 
regard  to  payment  of  insurance  quotas 
made  to  prevent  a  sale  under  the  lien.  The 
certain  benefit  to  the  reversioner  in  the 
case  of  a  mortgage,  or  his  contingent  bene- 
fit in  the  case  of  an  insurance,  arising 
from  the  payment  of  the  interest  in  the 
former  or  of  the  quotas  in  the  latter,  does 
not  relieve  in  any  degree  the  tenant  for  life 
from  the  duty,  imposed  by  his  enjoyment 
of  the  profits,  of  keeping  down  the  annual 
or  occasional  charges.  And  what,  at  most, 
is  the  substantial  effect  of  the  insurance, 
but  a  reparation  of  the  property,  made  or 
paid  for,  if  you  please,  by  the  tenant  for 
life?  and  who  ever  heard  of  the  costs  of 
reparations  by  the  tenant  for  life,  whether 
partial  or  total,  voluntary  or  compulsory, 
being  thrown  in  any  degree  upon  the  re- 
mainderman or  reversioner,  however  bene- 
ficial to  him? 

A  claim  like  the  present  on  the  part  of  a 
dowress,  or  other  person  acquiring  her  title, 
has  less  colour  of  reason  than  that  of  any 
other  tenant  for  life ;  for  the  assignment  to 
her   of  one  third    of    the    real    estate    for 


dower  is^  based  upon  an  estimate  of  the  an- 
nual profits,  which  involves  an  allowance 
for  charges  thereupon ;  and  so  another  coo- 
tribution  from  the  heirs  on  account  of  those 
charges  would  yield  her  a  double  compensa- 
tion. 

Upon  the  whole,  my  opinion  is  that  the 
decree  of  the  circuit  court  ought  to  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings,  according  to  the  principles 
above  indicated,  and  such  further  directions 
as  shall  be  given  by  the  decree  of  this 
court. 

717  *STANARD,  J.  I  have  gnve 
doubts  on  several  of  the  points  em- 
braced by  the  opinion  just  delivered  by  my 
brother  Baldwin.  But  as  the  residue  of 
my  brethren  have  no  hesitation  in  concur- 
ring in  that  opinion  and  the  proposed  decree 
of  the  court,  so  that  whatever  the  result 
of  any  farther  investigation  on  my  part 
might  be,  the  result  of  the  decision  would 
remain  unaffected,  I  have  not  thought  it 
proper  to  ask  that  the  decision  should  be 
delayed  for  the  purpose  of  enabling  me  to 
make  up  an  opinion. 

BROOKE  and  ALI^E/N,  J.,  concurred  in 
the  opinion  of  Baldwin,  J. 

The  decree  of  the  court  of  appeals  was 
entered  in  the  following  terms: 

The  court  is  of  opinion  that  the  decree  of 
the  circuit  court  is  erroneous  in  charging 
the  appellant  personally  with  the  whole 
amount  of  the  appellees'  demand ;  the  ap- 
pellant being  liable  personally  only  for  the 
quotas  and  additional  premium  which  ac- 
crued during  his  ownership  of  the  property, 
with  the  interest  and  damages  thereon : 
that  the  heirs  of  Claiborne  Wigglesworth 
deceased  are  personally  liable  for  the  quotas 
which  accrued  after  his  death  and  before 
the  assignment  of  dower  to  his  widow, 
with  the  interest  and  damages  thereon: 
and  that  the  widow  and  her  second  hus- 
band Waugh  are  personally  liable  for  the 
quotas  which  accrued  after  the  assignment 
of  dower  and  before  their  sale  to  the  ap- 
pellant, with  the  interest  and  damages 
thereon.  The  court  is  further  of  opinion 
that  the  appellees  have  a  lien  upon  the 
tenements  in  the  proceedings  mentioned 
respectively,  for  the  principal  money  and 
interest  respectively  due  for  the  insurance 
thereof,  but  not  for  the  damages;  which 
lien  is  to  be  enforced,  if  necessary,  against 
said  tenements  respectively,  by  sales  of  the 
whole  fee  simple  title  thereof,  and  of 

718  the  *whole  of  each  tenement,  unless 
from  the  nature  of  the   property  it  be 

practicable  and  expediept  to  lay  off  portions 
thereof  for  such  sales  respectively.  The 
court  is  further  of  opinion  that  such  sales, 
under  the  circumstances  of  the  case,  ought 
to  be  upon  credit,  except  for  the  charges  of 
sale,  which  ought  to  be  required  in  cash: 
that  the  amount  due  to  the  appellees  of 
principal  money  and  interest,  at  the  times 
of  the  sales  respectively,  ought  to  consti- 
tute the  first  deferred  instalment  (which 
ought  to  bear  interest)    and   the  residue  of 
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the  purchase  money  the  remaining  instal- 
ments; the  credit  for  the  deferred  instal- 
ments to  be  liberal,  and  the  purchase 
money  well  secured.  The  court  is  further 
of  opinion,  that  before  directing  such  sales, 
the  respective  personal  liabilities  of  the 
defendants  for  principal  money,  interest 
and  damages  ought  to  be  ascertained ;  and 
that  if  the  appellant,  or  any  other  person, 
should  advance  the  amount  chargeable  to 
the  heirs  of  Wigglesworth,  and  the  personal 
responsibility  of  the  appellant,  and  the  life 
estate  in  the  property,  should  be  sufficient 
to  insure  payment  of  the  residue  due  the 
appellees,  then  there  should  be  no  sale  of 
the  reversion,  but  a  lien  thereon  established 
for  reimbursement  of  the  amount  so  ad- 
vanced, with  interest  thereon;  but  such 
lien  not  to  be  enforced  until  the  falling  in 
of  the  life  estate.  The  court  is  further  of 
opinion,  that  in  the  event  of  such  sales,  the 
deferred  instalments,  except  the  first, 
ought  to  be  divided  between  the  appellant 
and  the  heirs  of  Wigglesworth,  according 
to  the  value  of  their  respective  interests 
in  the  property ;  and  that  the  respective 
shares  ought  to  be  subjected  to  the  respec- 
tive lequities  of  the  defendants  amongst 
themselves.  And  the  court  is  further  of 
opinion,  that  if  such  sales  should  be  neces- 
sary, and  it  shall  appear  that  the  common 
interest  of  the  appellant  and  the  heirs  of 
Wigglesworth  will  be  promoted  by  the  sale 
of  only  one  of  said  tenements,  and  the  ap- 
plication of  the  proceeds  as  aforesaid, 
719  in  exoneration  *of  the  other,  that 
course  of  proceeding  ought  to  be 
adopted,  if  the  relief  of  the  appellees  will 
not  be  impaired,  nor  the  rights  of  others 
injuriously  a£Pected thereby.  It  is  therefore 
ordered  and  decreed  that  the  said  decree  of 
the  circuit  court  be  reversed  with  costs,  and 
the  cause  remanded  for  further  proceedings 
according  to  the  principles  above  declared. 


Thornton  v.  Gordon  &c. 

March,  1844,  Richmond. 

(Absent  Bbookb  and  Stakabd,*  J.) 

Answer— Welffht  as  Bvldence—Rale.t— It  is  a  rule  In 
equity  tbat  the  answer  of  a  defendant  denying 
the  alleffations  of  the  bill  must  be  taken  as  true 
unless  disproved  by  two  witnesses,  or  by  one  wit- 
ness and  circumstances  in  his  support:  it  Is  not  in 
the  power  of  a  plaintiff  to  make  his  case  an  excep- 
tion to  this  rule  by  stating  in  his  bill  that  he  ex- 
l>ectfi  to  prove  its  alleerations,  and  disclaiming  a 
discovery  from  the  defendant. 

*He  had  been  counsel  for  the  appellee. 

tAnswer— Welffht  •&  Bvldencc.— Thousrh  a  plaintiff 
in.  his  bill  may  disclaim  the  benefit  of  a  discovery, 
be  cannot  thereby  deprive  the  defendant  of  the 
riffht  to  answer  on  oath,  and  have  the  advantafire  of 
such  answer  as  evidence  in  his  favor  so  far  as  it  is 
responsive  to  the  bill.  For  this  proposition  the 
principal  case  is  cited  in  Jones  v.  Abraham,  76  Va. 
ieO;  Fant  v.  Miller,  17  Oratt.  206.  The  principal  case 
is  cited  in  this  connection  in  Davis  v.  Demmiuflr,  12 
W.  Va.  276;  Lowell  v.  Manson,  82  Gratt  190;  Wise  v. 


Same— Sane— Usury— Discovery  Dtacialinedt— Case  at 
Bar.— A  bill  is  filed  to  in  join  the  sale  of  property 
convej'ed  to  secure  a  debt  alleged  to  be  usurious, 
and  the  plaintiff  avers  that  he  expects  to  make 
full  proof  of  his  allegations,  and  disclaims  all 
benefit  of  any  discovery  from  the  defendant. 
The  injunction  is  awarded.  But  afterwards  the 
defendant  files  an  answer  denying  the  allegations 
of  the  bill.  And  the  plaintiff  relies  on  the  testi- 
mony of  a  sinsrle  witness,  unsustained  by  any  cor- 
roborating circumstances.  Hklo,  the  injunction 
must  be  dissolved  and  the  bill  dismissed. 

On  the  29th  of  March  1823,  George  W.  S. 
Thornton  executed  an  obligation  to  Bazil 
Gordon  for  the  payment  of  3000  dollars  on 
the  first  of  January  1828,  with  interest  from 
the  date,  to  be  paid  on  the  first  of  January 
1824,  and  annually  thereafter.  At  the 
720  time  of  giving  *thi8  obligation, 
Thornton  also  executed  a  deed  of 
trust  to  James  W.  Ford,  conveying  a  tract 
of  land  in  trust,  with  power  to  sell  the  same 
if  de'fault    should  be  made  in  the  payment. 

Thornton  having  died,  leaving  Jane  W. 
A.  Thornton  an  infant  and  only  child  his 
devisee,  she,  by  her  next  friend,  filed  a  bill 
in  the  superior  court  of  chancery  at  Freder- 
icksburg, in  March  1831,  against  Gordon 
and  Ford,  alleging  that  the  transaction 
was  usurious.  The  bill,  after  setting  forth 
the  facts  relied  on  to  establish  the  usury, 
averred  that  the  complainant  expected  to  be 
able  to  make  full  proof  of  her  allegations, 

Lamb,  9  Gratt.  300,  800,  807.  See  the  principal  case 
cited  in  Harris  v.  Harris,  81  Oratt  19.  See/oot^notes 
to  Fant  V.  Miller.  17  Gratt  187;  and  Shurtz  v.  John- 
son, 28  Gratt  667.  See  monoirraphic  note  on  "An- 
swers in  Equity  Pleadluflr"  appended  to  Tate  v. 
Vance,  87  Gratt  671. 

Same— SaoM.— The  principal  case  is  cited  in  La- 
tham V.  Latham,  80  Gratt  818,  for  the  proposition 
that  the  defendant  in  every  case,  may  respond  in 
his  answer  to  the  charsres  In  the  bill;  and  he  is  en- 
titled to  the  benefit  of  It  It  is  the  law  of  the  forum 
and  all  who  apply  to  it  for  relief  must  submit 
to  have  their  causes  tried  according  to  the  estab- 
lished mode  of  procedure.  See  the  principal  case 
cited  in  Powell  v.  Manson.  22  Gratt  190. 

tSame— Sane — Usury—  Discovery  Disclaimed.—  in 
Davis  V.  Demming,  12  W.  Va.  280,  the  court  in  the 
course  of  Its  discussion  of  the  case  of  Marks  v.  Mor- 
ris, 4  Hen.  &  Munf.  468,  s.  c.  2  Munf.  407,  said:  "In 
Thornton  V.  Oordon,  2  Rob.  719,  the  court  unanimously 
decided,  that  upon  a  state  of  facts  similar  to  those  in 
Marks  v.  Morris,  and  on  a  bill  framed  in  like  man- 
ner, thouflrh  plaintiff  alleges  that  he  expects  to  make 
full  proof  of  his  allegations  of  usury  and  expressly 
disclaims  a  discovery  from  the  defendant,  the  de- 
fendant has  nevertheless  a  right  to  file  an  answer 
denying  the  allegation  of  usury;  and  if  he  flies  sach 
answer,  it  is  entitled  to  the  full  weight  of  an  answer 
in  any  other  case;  and  if  the  usury  is  proved  by  one 
witness  only,  the  in  junction  awarded  must  be  dis- 
solved and  the  bill  dismissed." 

In  Davis  v.  Demming,  12  W.  Va.  274,  it  was  said: 
"In  Thornton  v.  Gordon,  2  Sob.  719,  decided  in  1849.  the 
court,  while  not  disapproving  the  case  of  Marks  v. 
Morris,  .decided  a  principle  apparently  not  al- 
together consistent  with  that  case."  See  mono- 
graphic note  on  "Usury"  appended  to  Coffman  &. 
Bruffy  V.  Miller,  36  Gratt  698. 


781 


2  ROB. 


Virginia  Reports,  Annotatbd. 


721,  722,  723 


and  .disclaimed  all  benefit  of  any  discovery 
from  the  defendants.  It  prayed,  however, 
that  the  defendants  might  answer  the 
premises,  and  that  they  might  be  restrained 
from  proceeding  on  the  deed  of  trust  until 
its  validity  should  be  ascertained  by  a  trial 
at  law,  and  also  for  such  other  and  further 
relief  as  to  the  court  might  seem  reason- 
able.    The  injunction  was  awarded. 

The  defendants  both  filed  answers  under 
oath.  That  of  Ford  contained  nothing 
material.  In  Gordon's,  all  the  facts  relied 
on  as  constituting  the  transaction  usurious 
were  clearly,  positively,  and  explicitly  de- 
nied. 

On  the  part  of  the  plaintiff  it  was  at- 
tempted to  be  established,  that  though  the 
obligation  from  Thornton  to  Gordon  was 
for  bank  stock  transferred  to  the  former  by 
the  latter,  the  transaction  was  really  a  loan 
of  money,  and  the  particular  form  of  a  sale 
of  stock  merely  adopted  as  a  shift  or  device 
to  evade  the  statute  against  usury.  T.here 
was,  however,  but  a  single  witness  whose 
testimony  tended  to  make  out  the  plaintiff's 
case. 

The  circuit  court  of  Spotsylvania,  to 
which  the  case  was  by  law  transferred, 
made  a  decree,  on  the  30th  of  June  1832, 
dissolving  the  injunction  and  dismissing 
the  bill  with  costs. 

From  that  decree  the  ptaintiff  appealed  to 
this  court. 

721  *The  cause  was   elaborately  argued 

by  Harrison  and  C.  Johnson  for  the 
appellant,  and  by  Stanard,  Patton  and 
Leigh  for  the  appellee,  upon  the  question 
whether  the  facts  deposed  to  constituted 
usury :  but  the  notice  of  the  argument  will 
be  confined  to  a  point  which  was  made  after 
Harrison  had  opened  the  case,  and  was  dis- 
cussed between  Johnson  and  the  counsel  for 
the  appellee ;  the  decision  of  the  court  being 
upon  this  alone. 

Johnson.  The  answer  of  the  defendant 
is  entitled  to  no  more  weight  than  a  plea  of 
a  defendant  at  law, — the  plea  of  not  guilty 
to  an  indictment,  or  any  other  plea  which 
merely  puts  in  issue  the  matter  of  charge. 
The  denial  of  the  answer  merely  counter- 
vails the  allegation  of  the  bill,  and  leaves 
the  question  of  usury  in  equilibrio.  Where 
the  plaintiff  calls  for  the  testimony  of  his 
adversary  upon  oath,  his  answer  is  made 
evidence  by  this  exercise  of  a  right  on  the 
part  of  the  plaintiff:  otherwise  where  the 
plaintiff  demands  no  discovery,  no  answer 
upon  oath.  In  the  latter  case  the  answer, 
though  upon  oath  (which  it  need  not  be), 
is  no  evidence  against  the  plaintiff.  The 
defendant  cannot  become  a  witness  in  his 
own  favour  without  the  requisition  and 
against  the  will  of  the  plaintiff.  In  sup- 
port of  these  principles,  2  Story's  Equity, 
p.  743-5,  2  1528,  1529,  and  Taylor  v.  Moore, 
2  Rand.  575,  are  relied  on.  The  bill  here 
not  being  filed  under  the  third  section  of 
our  statute,  a  call  for  a  discovery  might 
have  been  demurred  to.  As  to  any  admis- 
sions in  the  answer,  they  may  be  used 
against  the  defendant  precisely  as  any  other 


confessions  of  a  party  may  be  used  against 
him,  wherever  or  however  made. 

Stanard.  Upon  examination  of  the  case 
of  Marks  v.  Morris,  2  Munf.  407,  the  cases 
reviewed  in  Martin  v.  Lindsay's  adm'rs 
and  others,  1  Leigh  499,  and  the  subsequent 
cases  of  Fitzhugh  v.  Gordon,  2  Leigh  626, 
and  Turpin  v.  Povall  &c.,  8  Leigh  93,  it  will 
be  found  that  the  extent  to  which  the  de> 
cisions     in      Virginia      have      gone 

722  *is  only  this,— that  although  the  bill 
calls  for  a  discovery  and  the  defend- 
ant admits  the  usury,  such  admission, 
where  the  plaintiff  can  prove  the  usury 
otherwise,  shall  not  deprive  him  of  the  op- 
portunity of  pleading  and  proving  the  usury 
at  law.  There  is  no  case  deciding  that 
equity  may  interfere  on  the  sole  testimony 
of  one  witness,  where  the  usury  is  denied 
by  the  answer.  Gilliam  v.  Clay  and  others, 
3  Leigh  590,  certainly  does  not  sustain  any 
such  proposition  ;  it  may,  however,  be  in- 
voked against  it. 

Patton.  Suppose  a  plaintiff  goes  into 
equity  disclaiming  all  benefit  of  discovery 
from  the  defendant's  answer,  and  alleg^ing 
that  he  is  fuUhanded  with  proof;  he  fails 
to  produce  such  proof,  but  the  defendant 
admits  the  usury :  in  such  a  state  ol  facts, 
would  the  court  send  the  question  of  usury  to 
be  tried  at  law,  though  admitted  by  the  de- 
fendant? or  would  it  take  the  admission  as 
proof  of  the  usury,  and  give  relief?  Surely 
it  would  not  do  so  idle  a  thing  as  to  require 
the  parties  to  litigate  a  question  which  had 
been  settled  by  the  admission  of  the  de- 
fendant in  his  answer;  nor  so  inequitable 
a  thing  as  to  send  the  parties  to  a  court  of 
law,  when  the  consequence  must  be  the  for- 
feiture of  the  whole  debt,  upon  proof  of  the 
usury  by  the  defendant's  admission  in  the 
court  of  chancery.  The  usury  in  such  a 
case  would  be  taken  as  proved,  and  relief 
given  as  provided  for  in  the  third  section. 
Why,  then,  if  the  defendant  denies  the 
usury,  shall  his  answer  not  be  evidence  for 
him?  According  to  mr.  Johnson's  view, 
though  the  bill  here  calls  upon  the  defend- 
ant to  answer  all  the  allegations  thereof, 
that  is  no  call  for  a  discovery — for  an  an- 
swer upon  oath ;  it  is  merely  a  call  on  hira 
to  answer  as  in  case  of  a  legal  demand  he 
would  be  called  on  to  answer  the  declara- 
tion; that  ia,  by  pleading  to  the  action,— 
by  putting  in  issue  the  plaintiff's  claim,  if 
he  designs  to  contest  it.  This  is  a  novel 
idea,  wholly  unwarranted  by  the  principles 
of  equity  proceedings,  or   by   author- 

723  ity.     It  is  the  ^defendant's   privilege 
to  answer,  as  well  as   the    plaintiff's 

privilege  to  call  upon  him  to  do  so ;  the  de- 
fendant's right  to  have  his  answer  weighed 
as  evidence  when  it  makes  for  him,  as  well 
as  the  plaintiff's  right  to  avail  himself  of 
admissions  made  by  the  answer ;  the  defend- 
ant's right  to  require  that  his  denial  of  a 
fact  alleged  in  the  bill  shall  in  all  cases  be 
equivalent  to  the  testimony  of  two  wit- 
nesses, or  one  witness  and  pregnant  cir- 
cumstances. By  resorting  to  the  court  of 
chancery,    by   filing   his   bill,  the  plaintiff 
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submits  himself  to  encoutiter  the  weight  of 
the  defendant's  answer;  and  his  disclaimer 
of  benefit  from  it,  his  assertion  that  he  is 
provided  with  proof  aliunde,  cannot  amount 
to  a  retraction  of  that  submission,  and  de- 
prive the  defendant  of  his  rights  in  the 
forum  of  equity. 

L^igh.  The  proposition  of  mr.  Johnson 
ia  -wholly  new ;  not  to  be  found  decided,  or 
even  expressly  stated,  in  any  case  what- 
ever. If  the  proposition  be  correct,  the 
plaintiff  in  equity  may  in  every  case,  by 
disclaiming  any  discovery  from  the  defend- 
ant, entitle  himself  to  equitable  relief  upon 
the  testimony  of  a  single  witness,  as  well 
vrhere  such  relief  is  to  produce  a  forfeiture 
or  the  infliction  of  a  penalty,  as  in  any 
other  case.  If  it  be  correct,  it  must  go  the 
length  of  changing  the  whole  course  of 
chancery  proceeding,  and  the  fundamental 
principles  of  chancery  pleading  and  evi- 
dence, at  least  as  they  have  been  hitherto 
commonly  and  almost  universally  under- 
stood. 

Johnson  in  reply.  It  is  the  privilege  of 
a  plaintiff  to  resort  to  the  conscience  of  the 
defendant,  or  not  to  resort  to  it,  as  he 
pleases.  If  a  defendant  has  a  right  to  an- 
swer, and  have  his  answer  weighed  as  evi- 
dence, why  does  not  this  right  extend  to  all 
matters  pertinent  to  the  issue,  instead  of 
being  restricted,'  as  it  confessedly  is,  to 
those  matters  as  to  which  his  answer  is 
specifically  called  for?  In  general,  an  an- 
swer upon  oath  is  called  for  as  to  all  the 
matters  distinctly  alleged  by  the  bill, 
724  ^because  generally  the  plaintiff  ex- 
pects some  benefit  from  the  answer 
of  the  defendant,  some  saving  of  trouble 
at  least,  as  to  all  his  allegations.  And  this 
isk  the  reason,  and  a  sufiicient  reason,  why 
the  elementary  writers  speak  only  of  the 
weight  of  the  answer  in  general.  It  is,  in 
general,  called  for,  and  the  defendant  made 
a  -witness  by  the  plaintiff  as  to  the  whole 
of  the  matters  charged  in  the  bill.  The 
precise  proposition  now  contended  for,  it 
is  admitted,  is  not  expressly  stated,  nor  the 
question  directly  considered,  in  any  of  the 
elementary  works.  But  the  principle  is  a 
leg'itimate  consequence  from  the  case  of 
Marks  V.  Morris,  and  is  supported  by  the 
opinions  of  judges  Coalter  and  Roane  in 
M'Pherrin  &c.  v.  King  &c.,  1  Rand.  172. 
The  case  of  Kincheloe  v.  Kincheloe,  11 
Leigh  393,  is  strongly  analogous  to  this, 
and  the  opinions  there  as  to  the  weight  of 
the  answer  are  applicable  here.  [Patton. 
The  ground  of  that  decision  appears  in  the 
late  case  of  Malone's  adm'r  and  others  v. 
Hobbs  and  others,  1  Rob.  346,  in  which  it 
was  held  that  it  is  sufficient  to  aver  in  gen- 
eral terms  that  a  writing  admitted  to  pro- 
bat  is  not  the  will  of  the  decedent,  and  that 
without  any  proof  of  the  averment  the  court 
is  bound  to  direct  an  issue.]  There  was  no 
question  in  Malone  &c.  v.  Hobbs  &c.  as  to 
the  weight  of  the  answer.  It  is  not  con- 
tended that  the  plaintiff  here  is  entitled  to 
the  interposition  of  the  court  to  give  him 
a  trial  at  law,  without   proof  of   his   case. 


upon  a  mere  suggestion  of  usury ;  but  that 
he  is  entitled  to  have  the  testimony  of  his 
witnesses  weighed  without  prejudice  from 
the  defendant's  answer. 

ALLEN,  J.  As  the  witness  relied  on  by 
the  plaintiff  stands  alone,  unsusiained  by 
any  corroborating  circumstance  in  the  case, 
the  question  arises,  to  what  weight  is  the 
answer  in  such  circumstances  entitled?  In 
Alam  V.  Jourdan,  1  Vernon  161,  one  of  the 
earliest  cases,  the  rule  which  has  al- 
ways been    recognized    since    is  laid 

725  Mown,  that  where  there  is  but  one 
witness  against  the  answer,  the  plain- 
tiff cannot  have  a  decree.  In  Pember  v. 
Mathers,  1  Bro.  Ch.  R.  52,  it  is  said,  that 
where  the  defendant  in  express  terms  neg- 
atives the  allegations  of  the  bill,  and  the 
evidence  is  only  of  one  person,  there  the 
court  will  neither  make  a  decree  nor  send 
the  case  to  a  trial  at  law.  In  2  Madd.  Ch. 
Pract.  443,  the  rule  is  stated  in  these  words : 
**If  the  defendant  positively,  plainly  and 
precisely  denies  an  assertion  in  the  bill, 
and  one  witness  only  proves  it  as  positively, 
clearly  and  precisely  as  it  is  denied,  no  de- 
cree for  relief  can  be  made.'*  But  it  has 
been  argued,  that  the  rule  giving  to  the 
answer  the  weight  of  evidence  arises  from 
the  right  of  the  plaintiff  to  call  for  a  dis- 
covery; that  this  is  the  privilege  of  the 
plaintiff,  and  he  may  waive  it:  and  a  pas- 
sage in  Story's  Equity  (vol.  2,  p.  744,)  is 
relied  on  to  sustain  this  proposition.  The 
reason  on  which  the  rule  stands  is  there 
stated  to  be  this:  *'The  plaintiff  calls  upon 
the  defendant  to  answer  an  allegation  of 
fact  which  he  makes;  and  thereby  he  ad- 
mits the  answer  to  be  evidence  of  that 
fact."  If  this  were  the  sole  foundation  of 
the  rule,  it  would  seem  to  follow  that  if,  by 
calling  upon  the  defendant  to  answer,  the 
answer  when  made  is  admitted  to  be  evi- 
dence of  the  fact,  the  plaintiff  would  be 
concluded  by  it. 

Perhaps  the  origin  of  the  rule  is  to  be 
found  in  the  civil  law,  which  required  the 
evidence  of  two  witnesses  as  the  foundation 
of  a  decree.  Judge  Story,  in  page  745,  re- 
fers to  the  rule  of  the  civil  law,  and  ob- 
serves, that  **  these  coincidences  between 
the  civil  law  and  equity  jurisprudence,  if 
they  do  not  demonstrate  a  common  origin 
of  the  doctrines  on  this  subject,  .serve  at 
least  to  shew  that  they  have  a  firm  founda- 
tion in  natural  justice."  To  whatever 
source  the  rule  is  traced,  it  is  firmly  estab- 
lished as  one  of  the  fundamental  principles 
of  a  court  of  equity.  It  is  the  law  of  the 
forum,    and    all    who   apply  to  it  for 

726  relief  must  submit  to  have  *^their 
causes  tried  according  to  its  estab- 
lished modes  of  procedure.  It  would  be  as 
competent  for  this  court  to  remodel  the 
whole  doctrine  of  a  court  of  equity  in  re- 
gard to  pleadings  and  evidence,  as  to  de- 
clare that  in  this  particular  case  the 
defendant  should  be  deprived  of  the  benefit 
of  his  answer.  The  cases  do  not  confine 
this  privilege  to  answers  to  bills  seeking  a 
discovery.     In  truth  the   rule  has  no  appli- 
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cation  to  a  mere  technical  bill  of  discovery, 
where  no  relief  is  prayed,  but  the  discov- 
ery is  required  to  be  used  in  some  trial  at 
law ;  for  there  the  plaintiff  has  his  election 
to  use  the  answer  or  not.  The  principle 
becomes  of  importance  in  those  cases  alone 
where  an  issue  of  fact  is  to  be  tried  by  the 
court.  There  are  many  cases,  as  of  fraud, 
accident,  and  the  like,  where  in  truth  the 
plaintiff  may  require  no  disclosure  to 
make  out  his  case,  but  equity  alone  has  ju- 
risdiction over  the  subject.  In  all  such 
cases,  according  to  the  proposition  now 
contended  for,  he  may  deprive  the  defend- 
ant of  the  advantage  of  his  answer,  by  dis- 
claiming the  benefit  of  a  discovery.  Judge 
Story,  in  the  same  section  to  which  refer- 
ence has  been  made,  states  the  rule,  in  con- 
formity with  the  authorities  before  cited, 
in  these  words:  **It  is  an  invariable  rule  in 
equity,  that  where  the  defendant  in  express 
terms  negatives  the  allegations  of  the  bill, 
and  the  evidence  is  only  of  one  person, 
affirming  as  a  witness  what  has  been  so 
negativ^,  the  court  will  neither  make  a 
decree  nor  send  the  case  to  be  tried  at  law, 
but  will  simply  dismiss  the  bill."  The  bill 
must  disclose  the  plaintiff's  case.  The  de- 
fendant, by  the  law  of  the  court,  may  re- 
spond to  these  charges  in  his  answer,  and 
is  entitled  to  the  benefit  of  it.  In  the  lan- 
guage of  the  lord  chancellor  in  Pember  v. 
Mathers,  and  of  the  rule  as  precisely  laid 
down  by  the  elementary  writers,  and  by 
judge  Story  in  the  foregoing  passage,  where 
the  defendant  negatives  the  allegations  of 
the  bill,  and  the   evidence   is   only   of  one 

person,  the  court  will  not  make  a 
727      ^decree,  nor  send  the   case   to  a  trial 

at  law.  The  right  to  negative  the 
allegations  of  the  bill  by  his  answer  is  his 
privilege,  resulting  from  his  position  as 
defendant  called  on  to  answer  and  make  up 
an  issue,  and  the  plaintiff  cannot,  by  waiv- 
ing a  discovery,  deprive  him  of  it. 

The  case  of  Marks  v.  Morris,  2  Munf .  407, 
and  the  subsequent  cases  upon  the  same 
question,  have  decided  nothing  as  to  this 
point.  The  proposition  now  under  consid- 
eration was  not  discussed  or  considered  in 
any  of  them.  But  the  case  of  Gilliam  v. 
Clay  &  others,  3  Leigh  590,  does  in  effect 
establish  a  principle  which  Is  decisive  of 
this  matter,  if  the  general  rule  is  what  I 
have  supposed  it  to  be.  That  was  a  bill 
exhibited  by  the  obligor  against  the  as- 
signee of  a  bond  and  his  trustees,  to  injoin 
a  sale  under  the  trust  deed,  and  praying  for 
general  relief,  on  the  ground  of  usury.  The 
deposition  of  the  obligee  and  assignor  of 
the  bond  was  taken,  to  prove  the  usury  be- 
tween the  obligor  and  assignee,  as  alleged 
in  the  bill.  It  was  argued  that  an  injunc- 
tion might  have  been  awarded  only  to  stay 
the  sale  of  the  trust  subject  until  the  ques- 
tion of  usury  should  be  tried  at  law,  and 
that  the  assignor  could  have  no  interest 
that  a  decree  to  that  effect  should  be  ren- 
dered for  the  obligor.  The  witness  was 
held  to  be  incompetent.  Judge  Carr,  in 
delivering  his  opinion,  in  which  the  other 
judges  concurred,  remarked,    that   it    made 


no  difference  as  to  the  competency  of  the 
witness,  whether  it  was  a  bill  for  final  re- 
lief or  not :  that  it  would  be  carrying  the 
principle  of  Marks  v.  Morris  to  a  fearful 
extent,  if  the  usury  was  to  be  proved  in 
that  transaction  by  evidence  which  would 
not  be  heard  on  a  bill  for  relief :  that  before 
a  court  of  equity  should  injoin  the  tmstee, 
and  send  the  assignee  to  sue  at  law  on  hi& 
bond,  for  the  express  purpose  of  enabling 
the  obligor  to  establish  usury  and  thereby 
get  clear  of  the  whole  debt,  it  afaonld 
be  well  satisfied  that  usury  had 
728  *been  practised ;  and  that  such  con- 
viction must  be  wrought  by  compe- 
tent, disinterested  testimony.  This  case, 
then,  decides  that  the  usury  must  be  proved. 
The  principle  of  Marks  v.  Morris  was  not 
permitted  to  control  the  rules  of  law  an  to 
the  competency  of  the  testimony,  or  to  dis- 
pense with  the  necessity  of  proof.  Proof 
being  necessary,  it  can  be  offered  hat  in 
the  accustomed  mode,  upon  an  issue  made 
up  according  to  the  forms  of  the  court ;  and 
the  weight  of  the  testimony  must  be  de- 
termined according  to  the  rules  applicable 
to  other  cases. 

I  thihk,  therefore,  that  in  this  case,  as 
there  is  but  one  witness  against  the  answer, 
the  decree  dismissing  the  bill  on  that  ground 
must  be  affirmed. 

This  renders  it  unnecessary  to  consider 
the  other  questions  so  elaborately  argued. 
But  for  myself  I  may  add,  that  the  testi- 
mony does  not,  iu  my  opinion,  make  out 
the  usury ;  and  that  the  case  is  not  as  strong 
as  that  of  Selby  v.  Morgan,  3  Leig-h  577, 
in  which  it  was  held  that  a  transfer  of  bank 
stock,  under  the  circumstances  there  de- 
tailed, was  a  fair  sale,  and  not  a  device  to 
cover  a  usurious  loan  of  money. 

BALDWIN,  J.,  concurred. 

CABE^LLt  P-»  concurred  in  the  opinion 
so  far  as  relates  to  the  necessity  of  two 
witnesses  to  disprove  the  answer;  and  also 
concurred  in  affirming  the  decree. 

Decree  affirmed. 


729      *Johns  v.  Davis's  Ex'or  and  Others. 

March,  1844,  Richmond. 

(Absent  Cabblu  P..  and  Stanabd,*  J.) 

Bquity  Practice— Renovsl  of  5l«ve  froa  State  Pead- 
Inff    InJttDction— ContMBpt— Relld   of   ReveratoB.t— 

Upon  a  bin  In  equity  by  a  reversioner  of  slaTes> 
asralnst  the  hasband  of  tenant  for  life,  allearinc  a 
purpose  to  remove  one  of  the  slaves  out  of  tHe 
commonwealth,  an  injunction  is  awarded,  and 
bond  ffiven  by  the  husband  with  surety,  condi- 
tioned to  abide  by  and  perform  the  final  decree  o€ 
the  court.  Upon  an  amended  bill  affainst  the 
surety  as  well  as  the  husband,  it  appears  tlrat  the 
surety,  while  bound  as  such,  and  of  course  with 
full  knowledge  of  the  plaintiff's  claim,  caused  the 
slave  to  be  removed  and  sold  out  of  the  common- 


^He  had  been  counsel  for  the  appellant. 
tThe  principal  case  is  cited  in  Brown  ▼.  Lambert. 
88  Oratt.  266. 
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wealtb,  tliroaflrh  tbe  Instramentallty  of  an  asrent. 
Hklo.  1.  That  for  sncli  rem  oval  and  sale  In  con- 
tempt and  subversion  of  the  coart's  authority,  it 
is  competent  for  the  court  to  srive  redress  and  vin- 
dicate its  jurisdiction  by  decreetnflr  in  favour  of 
the  plaintiff  asrainst  both  the  obligors  in  the  bond. 
2.  That  the  measure  of  relief  is  not  for  the  value 
of  the  slave,  but  for  the  value  of  the  plaintiff's 
reversionary  estate  in  her,  which  should  be  ascer- 
tained by  reference  to  a  commissioner.  8.  That 
the  acrent  of  the  surety,  by  his  aarency  in  the  re- 
moval ^^^  sAlc  of  the  slave,  would  have  subjected 
himself  to  the  like  decree,  if  he  had  known  at  the 
time  of  the  claim  of  the  plaintiff,  and  had  confed- 
erated with  the  surety  to  defeat  the  same. 
5ttflie— laterroffatorles.— Case  in  which  a  defendant 
was  brouerht  in  by  a  messenger  to  answer  Interroflr- 
atories. 

Benjamin  Davis  of  Campbell  count j  died 
intestate  leaving:  no  children,  whereby  his 
widow  became  entitled  to  one  half  of  his 
personal  estate,  including  the  use  for  her 
life  of  two  slaves  named  Billy  and  Esther, 
who  were  in  her  share.  The  widow  removed 
to  the  state  of  Tennessee  and  married  John 
W.  Evans. 

In  1821,  William  Davis  senior  the  father 
of  Benjamin,  and  the  reversioner  in  the  two 
slaves,  exhibited  a  bill  in  equity  to  the  su- 
perior  court    of    chancery    at    Lynchburg 

against  Evans,  setting  forth  that  the 
730      slaves    had    till    *then    remained    in 

Campbell  county,  but  that  Evans  had 
come  to  Virginia  for  the  purpose  of  remov- 
ing them  out  of  the  commonwealth.  An 
injunction  was  prayed  to  restrain  their  re- 
moval, which  the  court  awarded. 

An  amended  bill  was  filed,  setting  forth, 
that  before  the  process  was  served  upon 
Svans,  he  actually  removed  the  slaves  out 
of  the  commonwealth.  It  alleged  that  there 
were  moneys  or  affects  in  the  hands  of 
Thomas  Fox  as  administrator  of  Benjamin 
I>avis,  to  which  Evans  in  right  of  his  wife 
would  be  entitled,  the  amount  whereof 
would  depend  upon  a  suit  in  which  Fox  as 
administrator  of  Davis  was  plaintiff  and 
Jesse  Harvey  was  defendant.  Fox  and 
Harvey  were  made  defendants  as  well  as 
Kvans,  and  an  injunction  asked  to  restrain 
B*ox  and  Harvey  from  secreting  or  paying 
over  the  said  moneys  or  effects.  The  bill 
also  prayed  that  Evans,  who  it  was  insisted 
had  forfeited  his  and  his  wife's  interest  in 
the  slaves  by  removing  them  from  the  com- 
monwealth, might  surrender  the  slaves,  or 
that  the  plaintiff  might  receive  from  Har- 
vey and  Fox  the  value  of  them. 

A  restraining  order  was  made,  in  May 
1822,  according  to  the  prayer  of  this 
amended  bill.  After  which  Evans  brought 
the  slaves  back  into  the  commonwealth,  and 
the  plaintiff  thereupon  went  into  the  office 
of  the  court  of  chancery  and  consented  that 
the  said  order  should  be  discharged,  so  as  to 
permit  Evans  to  collect  from  Fox  and  Har- 
vey whatever  he  should  be  entitled  to  from 
them. 

In  May  182.3,  a  second  amended  bill  was 
filed,  alleging  that  it  was  the  intention  of 
Evans  to  remove  the  slaves  out  of  the  com- 


monwealth, or  sell  them  to  some  person  for 
the  purpose  of  being  removed,  and  praying 
that  the  injunction  might  be  reinstated 
until  Evans  should  give  bond  and  security 
that  he  would  not  remove  them.  The  in- 
junction was  reinstated  accordingly;  and 
thereupon,  to  wit,  on  the  13th  of  June 

731  *1823,  Evans  gave  bond  with  Cornelius 
Turner  his  surety,    in   the  penalty  of 

2000  dollars,  conditioned  that  he  would  abide 
by  and  perform  the  final  decree  of  the  court 
of  chancery  in  the  cause. 

In  November  1826,  a  third  amende^  bill 
was  filed  against  Turner,  alleging,  that 
after  the  bond  was  given,  Evans  left  Esther 
with  Turner,  who  was  his  brother  in  law, 
and  that  she  had  been  carried  out  of  the 
commonwealth  and  sold  by  Turner  or  his 
agents. 

A  fourth  amended  bill  was  filed,  making 
defendant  thereto  William  Helm,  who  had 
in  possession  the  slave  Billy  and  other 
effects  of  Evans. 

Evans  answered,  that  he  sold  Esther  to 
Turner,  and  in  the  sale  sacrificed  her  value 
by  binding  Turner  to  continue  her  in  the 
state. 

Turner,  though  served  with  a  subpoena 
as  early  as  the  17th  of  March  1827,  not  hav- 
ing filed  any  answer,  the  circuit  court  of 
Lynchburg  (to  which  the  case  was  by  law 
transferred;  made  an  order,  on  the  11th  of 
January  1833,  that  he  should  be  brought  in 
by  Hill  Shaw,  a  messenger  for  that  purpose, 
on  the  Wednesday  following,  to  answer  in- 
terrogatories. Turner  was  accordingly 
brought  in,  and  by  his  answers  to  the  in- 
terrogatories it  appeared,  that  he  placed 
Esther  in  the  hands  of  Daniel  Johns  of 
Pittsylvania  to  sell,  and  he  afterwards  un- 
derstood from  Johns  that  she  had  been  sold 
by  him  for  250  dollars;  but  whether  she 
was  in  or  out  of  the  commonwealth,  he 
(Turner)  did  not  know. 

Thereupon,  to  wit,  in  February  1833,  a 
fifth  amended  bill  was  filed,  alleging  that 
Johns,  with  a  perfect  knowledge  of  the 
plaintiff's  right  and  of  the  pendency  of  this 
suit,  carried  Esther  out  of  the  common- 
wealth and  sold  her;  charging  a  combina- 
tion between  Evans,  Turner  and  Johns  to 
deprive  the  plaintiff  of  his  reversionary 
estate;  insisting  that  the  act  of  carrying 
the  slave  out  of  the  commonwealth  was  a 
forfeiture  of  the  life  estate,  and  that  he 
was  entitled  to  receive  from  any  or  all  of 
those  participating  in  the  act  the  full  value 
of  the  slave. 

732  *John8,    by    his   answer,    admitted 
that     he    sold    Esther    as    agent    of 

Turner,  but  denied  that  he  had  confederated 
with  Turner  to  defeat  the  plaintiff's  claim, 
and  indeed  denied  that  Ke  had  any  knowl- 
edge of  the  claim. 

He  did  not  admit  that  the  slave  was  re- 
moved and  sold  out  of  the  commonwealth  : 
but  in  the  opinion  both  of  the  circuit  court 
and  of  this  court,  the  fact  was  clearly  es- 
tablished by  the  evidence.  The  circuit 
court  was  also  satisfied  from  the  evidence, 
that  Johns  confederated   with  Turner  with 
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full  knowledge  of  the  situation  and  title  of 
the  ftlave. 

The  cause  having  been  revived  in  the 
name  of  the  executor  of  Davis  against  the 
administrator  of  Evans,  the  circuit  court, 
on  the  4th  of  February  1835,  decreed  that 
Turner  and  Johns  out  of  their  own  proper 
goods,  and  the  administrator  of  Evans  out 
of  the  goods  of  his  intestate  in  his  hands, 
should  pay  to  the  plaintiff  the  sum  of  300 
dollars,  the  value  (in  the  opinion  of  the 
court)  of  Esther,  with  interest  from  the 
16th  of  June  1826  (the  time  when  she  was 
sold  by  Johns)  and  the  costs.  But  the 
plaintiff  was  not  to  have  execution  of  the 
decree  against  Evans's  administrator  unless 
it  should  be  ascertained  that  the  money 
could  not  be  made  out  of  the  other  defend- 
ants. In  case  he  should  be  subjected  to 
payment,  leave  was  given  him  to  apply  for 
a  decree  over.  And  liberty  was  reserved  to 
Johns,  in  case  the  money  should  be  made 
of  him,  to  apply  for  a  decree  over  against 
Turner. 

On  the  petition  of  Johns  an  appeal  was 
allowed. 

733  *Stanard  for  appellant.     As  a  gen- 

eral rule,  a  bill  in  equity  will  not  lie 
for  a  reversioner  or  remainderman  to  re- 
cover from  the  tenant  for  life  a  slave  or  the 
value,  upon  the  ground  of  a  forfeiture  hav- 
ing been  incurred  under  the  statute.  The 
penalty  is  severe,  and  it  would  be  contrary 
to  a  fundamental  principle  of  equity  to  aid 
in  its  recovery  when  the  party  has  a  remedy 
at  law.  Livingston  v.  Tompkins,  4  Johns. 
Ch.  Rep.  431.  The  case  cannot  be  different 
here,  merely  because  the  plaintiff  had  ap- 
plied before  to  the  conservative  power  of 
the  court  to  secure  the  property  to  him  when 
his  right  of  enjoyment  should  accrue. 

But  the  decree  goes  beyond  the  statute. 
That,  while    it  forfeits  the  husband's    life 

The  statutes  of  Vlrfflnla  bearinar  upon  the  case 
are  in  l  B.  C  of  1819.  ch.  Ill,  fi  48,  49,  p.  481,  2.  They 
are  as  follows : 

$  48.  "If  any  person  or  persons  possessed  of  a 
life  estate  in  any  slave  or  slaves  shall  remove,  or 
voluntarily  permit  to  be  removed,  out  of  this  com- 
monwealth, sut;h  slave  or  slaves,  or  any  of  their 
Increase,  with6ut  the  consent  of  him  or  her  in 
reversion  or  remainder,  such  person  or  persons 
shall  forfeit  every  such  slave  or  slaves  so  removed, 
and  the  full  value  thereof,  unto  the  person  or  per- 
sons that  shall  have  the  reversion  or  remainder 
thereof  ;  any  law,  custom  or  usasre  to  the  contrary 
notwithstanding."— Note  in  Original  Edition. 

S  40.  "If  any  female  possessed  as  aforesaid  shall 
l)e  married  to  a  husband  who  shall  remove,  or  vol- 
untarily permit  to  be  removed,  out  of  this  common- 
wealth, any  such  slave  or  slaves,  or  any  of  their 
increase,  without  the  consent  of  him  or  her  in 
reversion  or  remainder,  in  such  case  it  shall  be 
lawful  for  him  or  her  in  reversion  or  remainder  to 
sue  for.  recover  and  possess  such  slave  or  slaves  so 
removed,  for  and  duriner  the  life  of  the  said  hus- 
band ;  who  shall  moreover  be  liable  to  the  action 
of  the  person  or  persons  entitled  to  the  reversion 
or  remainder  thereof,  for  the  full  value  of  the 
slave  or  slaves  so  removed.*'— Note  in  Orlflrinal  Edi- 
tion. 


estate  for  his  wrongful  act,  does  not  affect 
the  interest  of  the  wife,  who  has  committed 
no  wrong.  At  all  events,  the  liability 
created  by  the  statute  is  only  of  the  hus- 
band or  the  tenant  for  life.  When  a  third 
person  is  liable  for  aiding  in  the  eloign- 
ment  of  a  slave,  that  liability  does  not  re- 
sult from  the  statute ;  it  is  not  independent 
of  the  actual  damage,  but  is  strictly  meas- 
ured by  such  damage,  and  cannot  be  carried 
beyond  it. 

C.  Johnson  for  appellees.  Turner,  if 
Johns  had  not  intromitted  at  all,  wonld 
have  been  liable  to  the  decree  which  was 
rendered.  And  if  so,  how  can  Johns  stand 
in  a  better  situation?  He  acted  in  com- 
bination with  Turner,  and  under  his  direc- 
tion ;  he  acted  pendente  lite ;  he  acted,  as 
we  contend,  with  full  and  actual 
734  knowledge  *of  the  pendency  of  this 
suit,  and  of  Davis's  rights  in  the 
property. 

The  court  of  chancery,  having  properly 
taken  jurisdiction  for  the  purpose  of  pro- 
tecting the  plaintiff's  rights  in  remainder, 
as  properly  proceeded  to  decree  indemnity 
for  the  violation  of  those  rights,  perpetrated 
while  the  suit  was  pending,  and  in  defiance 
of  the  restraining  orders  of  the  court.  It 
is  immaterial  that  the  conduct  of  the  de- 
fendants produced  a  forfeiture  of  the  life 
estate,  and  an  immediate  right  of  posses- 
sion on  the  part  of  the  plaintiff.  The  juris- 
diction originally  vested  in  the  court  was 
never  afterwards  divested.  And  when  the 
court  was  satisfied  that  the  slave  was  irre- 
trievably gone,  it  properly  proceeded,  hav- 
ing all  the  parties  and  all  the  facts  l>efore 
it,  to  do  complete  justice  and  put  an  end  to 
the  controversy,  without  imposing  on  the 
injured  party  the  burthen  of  a  new  litiga- 
tion at  law. 

Grattan,  on  the   same  side,  cited    Sparks 
V.  Liverpool  Waterworks,  13  Ves.  428;  Hill 
V.  Barclay,  16  Ves.  402 ;  S.  C.    18    Ves.    56, 
and  Bracebridge  v.   Buckley,  2  Price  200;  1 
Bng.  Excheq.  Rep.    216,    as  cases  shewing 
the  limitation  on    the    powers  of  courts  of 
equity  to  relieve  against  forfeitures ;  Whet- 
stone  V.  Bury,  2  P.    Wms.  146;  Picketts  t. 
Dowdall,  2  Wash.  106,  cases   in    which    the 
defendant  in  equity  was  held  entitled  to  set 
up  a  forfeiture  by  the  plaintiff,  as  a  defence 
against  the  claim  asserted  by  the  bill;  Fon- 
taine V.    Phoenix   Insurance   Company,    11 
Johns.    R.    293;    Kennedy    v.    Strong,    14 
Johns.    R.    128,    and  Wilkins  v.  Despard.  5 
T.  R.  112,  cases   which    decide   that   under 
the  operation  of  forfeiture  the   present   es- 
tate is  absolutely  determined,  and  the  prop- 
erty vested  absolutely   and   immediately  in 
the  remainderman  or  reversioner,  so  that  he 
may    maintain    detinue   or   an    action    for 
money    had   and    received;  and   Peachy  v. 
Duke    of   Somerset,    1    Str.    452;  Attorney 
General  v.  Duplessis,  2  Ves.    sen.    286,  and 
Harrison  v.  Southcote  &c.,  2  Ves.  sen.  389, 
in  which  equity  lent  its   aid  directly  to  en- 
force rights  founded  upon  forfeitures. 

735  *Stanard.    There  is  no   evidence  to 

prove  any  such  knowledge  or  confed- 
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eracy  on  the  part  of  Johns  as  the  circuit 
court  and  the  counsel  on  the  other  side  have 
supposed. 

BALDWIN,  J.,  delivered  the  following  as 
the  opinion  of  the  court: 

The  court,  without  considering  whether 
it  is  competent  for  a  court  of  equity  to  en- 
force the  forfeiture  of  the  life  estate  in 
slaves,  incurred  by  the  tenant  for  life's  re- 
moval of  the  slaves  beyond  the  limits  of  the 
commonwealth,  to  the  prejudice  of  the  right 
of  the  remainderman  or  reversioner,  is  of 
opinion  that  the  claim  to  such  forfeiture  on 
the  part  of  Davis,  the  appellee's  testator, 
asserted  in  his  iirst  amended  bill  in  regard 
to  the  slaves  in  the  proceedings  mentioned, 
removed  from  the  commonwealth  by  Evans 
the  intestate  of  the  appellee  Fox,  was 
waived,  after  said  Evans  had  brought  back 
said  slaves,  by  the  consent  of  said  Davis 
to  discharge  the  restraining  order  of  May 
1822  against  the  effects  of  said  Evans,  and 
his  proceeding  afterwards  by  his  second 
amended  bill,  and  the  injunction  and  re- 
straining order  of  May  1823  obtained  there- 
upon, to  prevent  the  said  Evans  from  again 
removing  the  said  slaves  out  of  the  com- 
monwealth. And  the  court  is  further  of 
opinion  that  the  effect  of  the  injunction 
against  the  removal  of  the  slaves,  granted 
by  the  last  mentioned  order,  and  of  the 
bond  given  by  said  Evans  with  the  defend- 
ant Turner  as  his  surety,  under  the  provi- 
sions thereof,  conditioned  to  have  said 
slaves  forthcoming  to  answer  the  decree  of 
the  court,  would  have  been  to  secure  to  the 
said  Davis  the  relief  sought  by  his  second 
amended  bill,  inasmuch  as  the  court,  upon 
the  hearing  of  the  cause,  could  have  directed 
that  said  Evans  should  give  bond  and  secu- 
rity conditioned  against  the  removal  of  the 
slaves  from  the  commonwealth,    and  in  the 

event  of  his  failure,    that   the  slaves 
736      should  be  kept  within  the  *power  and 

under  the  control  of  the  court.  And 
the  court  is  further  of  opinion  that  the  sub- 
sequent conduct  of  said  Turner,  after  he 
had  obtained  possession  of  the  slave  Esther 
from  said  Evans,  and  while  bound  as  his 
surety  as  aforesaid,  and  of  course  with  a 
full  knowledge  of  said  Davis's  claim,  in 
cauising  said  Esther  to  be  removed  and  sold 
beyond  the  reach  of  the  court,  was  in  con- 
tempt and  subversion  of  its  authority,  and 
that  it  was  competent  for  the  court  to  give 
the  only  redress  within  its  power,  and  to 
vindicate  its  jurisdiction,  by  decreeing 
against  said  Turner,  to  the  party  injured, 
the  value  of  the  reversion  in  said  slave 
Ssther;  and  that  said  conduct  of  said 
Turner  was  moreover  a  breach  of  the  con- 
dition of  the  bond  executed  as  aforesaid  by 
said  Evans  with  said  Turner  as  his  surety, 
vrhich  subjected  the  said  Evans  also  to  the 
like  decree.  And  the  court*  is  further  of 
opinion  that  the  appellant,  by  his  agency 
in  the  removal  and  sale  of  said  slave,  would 
have  subjected  himself  also  to  the  like  de- 
cree, if  he  had  known  at  the  time  of  the 
claim  of  said  Davis,  and  had  confederated 
with  said  Turner   to  defeat   the  same ;  but 


that  such  knowledge  and  confederacy  have 
not  been  established  by  the  evidence  in  the 
cause.  The  court  is  therefore  of  opinion 
that  the  said  decree  is  erroneous  in  giving 
any  relief  against  rhe  appellant,  and  is 
moreover  erroneous  in  the  measure  of  relief 
given  against  said  Turner  and  the  adminis- 
trator of  said  Evans,  inasmuch  as  the  same 
should  have  been  not  for  the  value  of  the 
slave  Esther,  but  for  the  value  of  said 
Davis's  reversionary  estate  in  her,  which 
ought  to  have  been  ascertained  by  reference 
to  a  commissioner.  It  is  therefore  ordered 
and  decreed  that  the  said  decree  of  the  cir- 
cuit court  be  reversed  with  costs.  And  this 
court  proceeding  to  render  such  decree  in 
regard  to  the  appellant  as  ought  to  have 
been  rendered  by  the  said  circuit  court,  it 
is  further  ordered  and  decreed  that  the  fifth 
amended  bill  of  the  appellee  be  dis- 
737  missed  as  to  *the  appellant,  but  with- 
out costs.  And  the  cause  is  remanded 
to  the  said  circuit  court,  to  be  there  further 
proceeded  in,  as  regards  the  other  defend- 
ants, according  to  the  principles  above 
declared.  

Commonwealth  v.  Farmers  Bank. 

Marcb,  1844,  Richmond. 

(Absent  Cabbll,  P.) 

Banks— Deposits  of  Pablic  Money— When  Not  Entitled 
to  Credit  with  Commonweslth  for  Premium  on  Specie 

— Statutes.^— The  banks  of    this   commonwealth 
in  which  the  public  moneys  were  on  deposit,  paid 
the  interest  f  allinar  due  in  January  1840  upon  public 
loans,  in  specie  or  its  equivalenL    Under  the  pro- 
viso to  the  second  section  of  the  act  of  March  28, 
1888,  (Sess.  Acts  of  1888.  p.  27,  ch.  13,)  they  claimed 
credit  in  account  with  the  commonwealth  for  the 
premium  which  they  had  to  pay  to  the  public 
creditors  for  the  then  difference  between  specie 
and  the  notes  of  the  banks.    Held.  1.  That  under 
the  acts  in  2  R.  C.  of  1819,  ch.  174,  fi  6.  p.  2.  and  in 
Sess.  Acts  of  1888,  p.  27,  ch.   14,  the  claim  of  any 
bank  for  such  premium  may  properly  be  pre- 
sented to   the  first  auditor.    2.  That,    upon    the 
disallowance  of  such  claim,  the  bank  may  file  a 
petition  for  redress  to  the  court  of  chancery  for 
Henrico  and  Richmond,  created  by   the  act  of 
March  18, 1841,  in  Sess.  Acts  of  1840-41.  p.'  05,  ch.  48. 
8.  That  accordinar  to  the  true   construction  and 
effect  of  the  act  of  December  11, 1839,  in  Sess.  Acts 
of  1889-40.  p.  68,  ch.  68,  (especially  of  the  first  proviso 
thereto)  the  claim  of  any  bank  for  the  premium 
so  paid  must  be  disallowed;  dissentiente  Bbookb, 
J.,  on  the  last  point. 

Daring  a  suspension  of  specie  payments 
by  the  banks  of  this  commonwealth,  an  act 
was  passed  the  28th  of  March  1838  to  pro- 
vide for  the  payment  of  the  interest  on  the 
public  debt  in  specie  or  its  equivalent, 
which  contained  these  provisions: 

1.  That  the  interest  which  shall  hereafter 

accrue    on      the      existing     debts    of    the 

commonwealth     for  loans     obtained, 

738      *and    on    the    debts    which    may  be 

created  for  future  loans,  shall  be  paid 

*See  mouoffraphic  noteou  "Banks  and  Banking** 
appended  to  Bank  ▼.  Marshall,  S5  OratL  378. 
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in  the  cnrrent  gold  and  silver  coins  of  the 
United  States,  at  their  value  as  established 
by  law,  or  in  their  equivalent,  at  the  option 
of  the  holder. 

2.  That  all  warrants  which  shall  be  drawn 
upon  the  treasury  in  payment  of  the  inter- 
est aforesaid,  by  the  auditor  of  public 
accounts,  or  the  second  auditor,  shall  be  dis- 
charged by  the  bank  or  banks  at  which  such 
warrants  shall  be  made  payable  by  the 
checks  of  the  treasurer,  in  the  manner  pre- 
scribed in  the  foregoing  section :  provided, 
that  the  said  bank  or  banks  shall  be  enti- 
tled to  a  credit  in  account  with  the  com- 
monwealth for  whatever  premium  or 
discount  the  said  bank  or  banks  may  be 
subjected  to  in  making  payment  of  the 
several  warrants  or  checks  as  directed  by 
this  act. 

Subsequent  to  this  act   the  banks  of  this 
commonwealth    resumed    the    payment   of 
their  debts  in   specie ;  but  in  October  1839 
they   again    suspended ;  and  on  the  11th  of 
December  1839  an  act  was  passed  for  their 
temporary  relief,  which  contained  (amongst 
other  things)   a    proviso    in    these   words: 
**  Provided,  that  the   banks  of  this  com- 
monwealth in  which  the  public  moneys  are 
on  deposit  shall  pay  the  interest  falling  due 
in    January    next    upon    public    loans,    in 
specie  or  its  equivalent,  if  the  public  cred- 
itors require  it,  if  there  be  so  much  in  said 
banks  to  the  credit  of  the  commonwealth." 
The  Farmers  bank  of  Virginia  was  one  of 
the  banks  in  which  the  public  moneys  were 
on    deposit.      And     when     warrants   were 
drawn  upon  the  treasury  in  payment  of  the 
interest  due  the  public  creditors  in  January 
1840,    some  of  those   warrants  were  made 
payable  at  the  Farmers  bank  by  the  checks 
of  the  treasurer,  and  were  there  discharged ; 
there  being    therein    to    the   credit  of  the 
commonwealth  as  much  as  the  warrants  so 
discharged.        The     Farmers      bank 
739      claimed  that  the  payment  *of   these 
warrants  or  checks  for   interest   fall- 
ing due  in  January   1840  subjected    it   to  a 
premium    or    discount    of  4452    dollars  46 
cents,  and  that  it    was  entitled   to  a  credit 
in  account  with  the  commonwealth  for  this 
premium  or  discount. 

The  claim  was  presented  to  the  first  au- 
ditor, and  the  same  not  being  allowed,  a 
petition  was  filed  by  the  bank  in  the  supe- 
rior court  of  chancery  for  the  Richmond 
circuit,  under  the  acts  in  2  R.  C.  of  1819, 
ch.  174,  I  6,  p.  2,  and  Sess.  Acts  of  1839, 
p.  27,  ch.  14.  The  auditor  filed  an  answer, 
insisting  1.  that  upon  the  merits  the  bank 
was  not  entitled  to  the  amount  claimed ; 
and  2.  that  the  claim  was  against  the  board 
of  public  works,  because  the  premiums  and 
discounts  were  paid  by  the  bank  upon  the 
warrants  of  the  second  auditor,  issued  for 
interest  on  loans  contracted  for  internal 
improvement. 

The  court  of  chancery, — being  of  opinion 
that  the  provision  contained  in  the  act  of 
the  28th  of  March  1838,  declaring  that  the 
banks  should  be  entitled  to  credit  for 
whatever  premium  or  discount   they  might 


date  of  the  payments  in  question,  notwith- 
standing the  proviso  contained  in  the  sub- 
sequent act  of  the  11th  of  December  1839, — 
reversed  the  decision  of  the  auditor,  aiid 
made  a  decree  in  favour  of  the  bank  against 
the  commonwealth  for  the  sum  of  4452  dol- 
lars 46  cents,  but  without  interest  or  costs. 
From  which  decree  an  appeal  was  allowed 
on  the  petition  of  the  auditor,  wherein  it 
was  farther  insisted  that  the  petition  of 
the  bank  ought  to  have  been  to  the  circnit 
court  of  Henrico  on  its  law  side,  and  not  to 
the  court  of  chancery ;  the  claim  being  a 
common  law  claim,  and  not  one  of  which 
equity  has  jurisdiction. 

The  cause  was  argued  by  Cooke  for  the 
commonwealth,    and   Macfarland   for 

740  the  Farmers  bank.  The  *groundft 
taken  in  the  argument  are  suflSciently 

indicated  by  the  following  opinions. 

ALLEN,  J.  The  various  questions  sap- 
posed  to  be  presented  by  the  record  in  this 
case  have  been  argued  with  much  zeal  and 
ability.  But  in  the  view  that  I  have  taken 
of  our  legislation  on  the  subject,  it  does  not 
appear  to  me  to  be  necessary  to  discuss 
many  of  the  propositions  advanced  in  the 
argument.  The  question  presented  by  the 
record  is,  whether,  as  the  law  stood  on 
the  1st  of  January  1840,  the  banks  paying 
the  interest  due  on  that  day  to  the  public 
creditors  in  specie  or  its  equivalent,  were 
entitled  to  charge  the  commonwealth  with 
the  premiums  or  discount  which  they  were 
subjected  to  making  such  payments. 

On  the  16th  of  May   1837,   the  banks  sus- 
pended specie  payments.     Prior  to  the  sus- 
pension, all  the  banks  were  bound  by  their 
charters  to  pay  their  debts  in  specie.     Two 
of  the  banks,  of  which  the  appellee  was  one, 
were   the    fiscal    agents    of    the  common- 
wealth.    All   money    due    to    the  common- 
wealth was  deposited  in  those  banks  to  the 
credit  of  the   treasury.    The  notes  of  all 
the   incorporated  banks  in  the  state  were 
receivable  in  the  payment  of  taxes.     With 
a  knowledge  of  this  fact,  and  of  the  obliga- 
tion   thereby    imposed    upon    the    deposit 
banks   to  receive  these  notes  as    cash,    to 
debit  themselves   with   that  amount  as  so 
much    money   to  the  credit  of  the  common- 
wealth, and  to  pay  it  as  they  were  bound  to 
pay  other  debts  due   by  them,  these  banks 
undertook  to  act  as  the  fiscal  agents  of  the 
commonwealth.     It    may    have    been    sup- 
posed    that    any   responsibility    for    loss, 
growing  out  of  the  receipt  of  the  notes  of 
the  various  banks  receivable  in  payment  of 
public   taxes,    was  compensated  for  by  the 
advantages   accruing    to    the  banks  as  the 
chosen  fiscal    agents    of  the   government. 
However  this  may  be,  there  is  no  question 
raised  as  to  the  liability  of  the  banks 
741      to  pay  *the  debts   they  owed  to  the 
commonvpealth   in    specie,    and    that 
upon   a    failure  to  pay   in   specie  they  for- 
feited their  corporate  privileges. 

After  the  suspension  in  May  1837,  several 
acts  were  passed  for  the  temporary  relief 
of  the  banks.     By  these  acts  the  forfeitures 


be  subjected  to,  was   in   full   force   at    the  I  and   penalties   incurred  by  the  banks  were 
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remitted  or  suspended,  their  notes  declared 
to  be  still  receivable  in  the  payment  of 
public  taxes,  and  the  public  moneys  were 
still  to  be  deposited  as  theretofore.  The 
last  act  in  this  series  was  passed  on  the  2d 
of  April  1838r  which  suspended  the  laws  im- 
posing forfeitures  until  the  1st  of  April 
1839.  During  this  period  of  legalised  sus- 
pension, it  became  necessary  to  make  some 
provision  for  the  payment  of  interest  to 
tHe  public  creditor.  The  commonwealth 
was  bound,  by  the  strongest  of  all  obliga- 
tions, to  guard  the  public  creditor  from 
any  loss  growing  out  of  the  temporary 
embarrassments  of  the  community,  or  from 
her  indulfifence  to  her  own  corporations. 
With  this  object  the  act  of  March  28, 
1838  was  passed.  The  first  section,  so 
^ar  as  respected  the  existing  debts,  was 
no  more  than  a  solemn  recognition  by  the 
commonwealth  of  the  obligation  of  her 
contracts;  but  taken  altogether,  seeing  that 
it  speaks  of  future  loans  as  well  as  the  ex- 
isting debts,  it  was  clearly  the  object  and 
intention  of  the  legislature  that  this  should 
be  a  part  of  the  permanent  law.  But  such 
a  general  declaration  would  have  been  of 
little  avail  towards  the  support  of  the  public 
credit,  unless  some  efiScient  mode  had  been 
prescribed  for  giving  it  practical  effect. 
'The  public  creditor  wanted  something  more 
than  the  *'word  of  promise  to  the  ear." 
And  this  was  given  in  the  second  section, 
which  provided  that  warrants  &c.  in  pay- 
ment of  interest  should  be  dis:harged  by  the 
banks  at  which  they  were  inade  payable,  in 
the  manner  prescribed  by  the  first  sec- 
tion. 
742  *This   provision,   it  is  insisted,  is 

part  of  the  temporary  legislation 
g^rowing  out  of  the  then  existing  suspen- 
sion of  specie  payments,  and  terminated 
with  it.  I  do  not  concur  in  this  construc- 
tion of  the  law.  There  is  nothing  in  the 
terms  of  the  statute,  or  any  part  of  i(, 
whi(!h  indicates  an  intention  that  it  should 
expire  with  the  cause  which  led  to  the  en- 
actment. The  second  section  alone  gives 
efficacy  and  vitality  to  the  law :  without  it, 
the  first  section,  which  in  terms  refers  to 
future  times,  would  be  an  empty  and  un- 
meaning sound.  If  it  was  important  to  the 
maintenance  of  public  credit  through  all 
time,  to  declare  that  the  commonwealth 
recognized  the  obligation  which  good  faith 
imposed  on  her;  it  was  of  tenfold  more  im- 
portance to  provide  the  mode  by  which  that 
obligation  should  be  met  and  discharged. 
The  law,  too,  regards  the  public  credit,  and 
the  mode  of  preserving  it,  irrespective 
of  the  banks,  and  has  no  connexion,  in  the 
important  particulars  referred  to,  with  the 
legislation  concerning  them. 

The  proviso  entitling  the  banks  to  a 
credit  in  account  with  the  commonwealth 
for  the  premium  or  discount  they  might  be 
subjected  to,  necessarily  refers  to  the  then 
existing  legalized  suspension.  But  it  is  part 
of  the  second  section,  which  I  think  per- 
manent in  its  character ;  and  it  must,  as  it 
seems  to  me,  receive  the  same  construction. 
It  is  argued  on  behalf  of  the  commonwealth, 


that  this  provision  would  be  nugatory  when 
the  banks  were  not  in  a  state  of  suspen- 
sion, and  that  it  could  not  have  been  the 
intention  of  the  legislature  to  authorize 
them  to  charge  this  premium  in  case  of  a 
subsequent  suspension,  no  matter  under 
what  circumstances  occurring.  To  this  I 
think  it  may  be  satisfactorily  answered, 
that  no  such  suspension  could  be  recognized 
which  had  not  received  a  legislative  sanc- 
tion. Any  other  construction  would  impute 
to  the  legislature  an  intention  to  hold 
out   inducements     for     an    improper 

743  ^suspension.  If,  not  only  without 
authority  of  law,  but  directly  in  vio- 
lation of  it,  the  bank  subsequently  sus- 
pended specie  payments,  such  illegal  act 
could  be  the  foundation  of  no  valid  claim. 
If,  during  such  illegal  suspension,  it  should 
fail  to  pay  the  interest  in  specie,  there 
could  of  course  be  no  claim  against  the 
commonwealth.  But  if  it  should  pay  the 
interest  in  specie,  it  would  do  no  more  than 
its  charter  required  of  it  towards  all  its 
creditors ;  and  such  act,  being  no  more  than 
the  performance  of  a  duty,  could  create  no 
claim.  The  proviso  authorizing  the  charge 
would  operate  whenever,  and  only  when, 
the  law  sanctioned  a  suspension.  But 
whenever  a  law  should  so  sanction  and  legal- 
ize a  suspension  of  specie  payments  gen- 
erally, the  act  of  1838  would  justify  the 
claim  to  a  credit  against  the  commonwealth 
for  the  amount  of  the  premium.  If  the 
case  rested  here,  and  upon  this  act  alone, 
the  claim  of  the  bank  would  be  well 
founded  for  all  premium  or  discount  it  may 
have  been  subjected  to. 

This  brings  us  to  the  act  of  December  11, 
1839.  In  the  interval  between  the  aet  of 
March  1838  and  the  11th  of  December  1839, 
the  banks  had  resumed  specie  payments. 
The  laws  specially  relating  to  the  banks, 
so  far  as  they  remitted  forfeitures  and  sus- 
pended penalties,  had  expired.  The  banks 
were  again  in  a  regular  course  of  proceed- 
ing under  the  authority  of  their  charters. 
In  October  1839  they  again  suspended  specie 
payments.  Until  the  act  of  December  11, 
1839  was  passed,  this  suspension  was  ille- 
gal. If,  before  that  act,  they  had  disbursed 
the  public  money  to  the  public  creditors  in 
payment  of  interest,  such  payment  would 
not,  as  already  remarked,  have  furnished 
any  ground  for  charge  against  the  com- 
monwealth. No  such  payment  was  made ; 
and  the  act  of  December  11,  1839  again 
sanctioned  the  suspension  for  eighty  days. 
If  the   law   had   done    nothing  more, 

744  the   claim  to  premiums  would  *have 
been  clear  under  the  act  of  1838.     But 

the  whole  effect  and  operation  of  the  act  of 
December  1839,  so  far  as  it  respected  the 
public  moneys  on  deposit  which  might  be 
necessary  to  pay  the  interest  due  to  public 
creditors  in  January  following,  was  con- 
trolled by  the  proviso.  The  act  legalizes 
the  suspension  as  to  the  creditors  of  the 
banks  generally;  but,  by  the  proviso, 
excepts  from  the  effect  of  such  suspension 
so  much  of  the  public  money  on  deposit  as 
might  be  required  to  pay   the  January   in- 
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tereat,  if  there  should  be  so  much  in  the 
banks  to  the  credit  of  the  commonwealth. 
I  do  not  consider  it  important  to  go  into 
the  doctrine  how  far  a  subsequent  statute 
is  to  be  considered  as  a  repeal  of  a  farmer 
one.  In  my  view,  the  proviso  of  the  act  of 
1839  did  not  repeal,  and  was  not  intended 
to  repeal,  the  act  of  1838,  or  any  provision 
of  it;  and  this  because,  as  to  the  public 
money  on  deposit  required  to  pay  interest, 
the  contingency  had  never  happened,  upon 
which  alone  the  act  of  1838  could  operate. 
That  act,  as  I  have  attempted  to  shew,  did 
not  justify  the  charge  for  premiums,  except 
when  the  payment  was  made  during  a  legal- 
ized suspension.  The  suspension  in  Oc- 
tober 1839  was  illegal;  and  until  it  was 
sanctioned,  no  payment  made  during  its 
continuance  could  confer  a  right  to  charge 
the  commonwealth.  The  act  of  December 
1839  gave  that  sanction,  with  the  one  ex- 
ception before  specified ;  and  as  to  this,  the 
bank  was  placed  in  precisely  the  same  con- 
dition it  would  have  been  in  if  the  act  had 
never  passed.  When,  therefore,  it  paid  the 
January  interest  in  1840,  it  did  no  more 
than  its  charter  required.  It  would  have 
been  illegal  to  refuse ;  and  the  performance 
of  a  mere  legal  duty  entitles  it  to  no  charge 
against  the  commonwealth.  This  construc- 
tion limits  the  exception  to  the  interest  due 
in  January  1840.  For  subsequent  payments, 
made  after  the  act  of  December  1839,  and 
other  acts  continuing  the  suspension, 
745  it  would  have  been  entitled  to  *the 
premium  under  the  act  of  1838,  unless 
those  acts  had  made  some  other  provision. 
If,  therefore,  any  loss  for  premiums  was 
incurred  in  making  payments  of  interest 
at  subsequent  periods,  as  alleged  in  argu- 
ment, such  payments  were  within  the  act 
of  1838.  And  hence  too  the  necessity  of 
the  section  in  the  act  of  March  18,  1840, 
(Sess.  Acts  of  1839-40,  ch.  65,  {  13,  p.  55,) 
respecting  the  interest  falling  due  in  July ; 
a  provision  in  eifect  similar  to  that  con- 
tained in  the  act  of  the  11th  December  1839, 
but  applying  to  the  July  interest  only. 

This  construction  reconciles  all  the  acts, 
and  the  various  provisions  contained 
therein.  It  gives  to  the  act  of  1838,  for  the 
support  of  public  credit,  the  construction 
obviously  necessary  to  give  it  any  validity. 
It  gives  to  the  proviso  in  that  act  the  con- 
struction which  enables  the  bank  to  claim 
a  credit  for  the  discount  it  may  have  been 
subjected  to,  whenever  it  has  seemed  expe- 
dient to  the  legislature  to  give  a  general 
sanction  to  a  suspension.  It  imparts  full 
force  and  efficacy  to  the  proviso  in  the  act 
of  December  11,  1839,  by  construing  it  as 
excepting  from  suspension  so  much  of  the 
public  money  as  was  required  to  pay  the 
interest  due  in  the  following  January;  and 
by  limiting  its  operation  to  that  payment, 
it  leaves  the  act  of  1838  to  operate  on  all 
subsequent  payments  made  during  a  period 
of  authorized  suspension,  and  so  shews  the 
necessity  of  the  provision  in  the  act  of 
March  18,  1840,  for  relieving  the  common- 
wealth from  the  charge  for  premiums  on 
the  July  interest  falling  due  in  that  year. 


I  am  therefore  of  opinion  that  the  charge 
preferred  in  this  case  was  properly  disal- 
lowed by  the  auditor. 

A  question    of  practice  has  been  arg-ned, 
upon    which   a    decision    is  desired.      The 
claim  being  for    premiums  on  payments  of 
interest   to   tne   public  creditors,  it  is  con- 
tended that  it  should  have  been    pre- 

746  ferred  to  the  second  *and   not  to  the 
hrst  auditor,  as  the  warrants  for   the 

interest  were  issued  by  the  second  auditor. 
The  first  auditor,  it  is  argued,  can  know 
nothing  of  the  public  debt  contracted 
for  purposes  of  internal  improvement,  or 
whether  the  interest  was  really  due. 
There  is  not  much  weight  in  this  objec- 
tion. 

It  was  not  the  business  of  the  bank,  to 
which  a  warrant  for  interest  was  presented, 
to  enquire  into  the  right  of  the  holder  to 
receive  the  amount.  That  matter  was  con- 
fided by  the  commonwealth  to  her  own 
officers.  All  that  the  bank  had  to  do  was 
to  see  that  the  warrant  was  in  the  form 
prescribed  by  law,  and  authenticated  by  the 
proper  officers;  and,  when  it  paid  the 
holder,  to  charge  the  premiums  in  account 
with  the  commonwealth.  The  amottnt  of 
those  premiums  became  a  claim  against  the 
commonwealth,  to  be  audited  by  the  first 
auditor,  the  general  accounting  officer,  not 
upon  the  evidence  of  the  books  on  which  the 
public  debt  was  listed,  or  on  which  it  was 
transferable,  but  upon  the  production  of  the 
warrant  and  check,  duly  authenticated  bj 
the  officers  authorized  to  issue  and  g^Te 
them. 

As  to  the  jurisdiction  of  the  parti c alar 
court:  previous  to  the  division  of  the  jaris- 
diction  of  the  court  between  two  judg-es, 
the  same  judge  had  jurisdiction  of  all  snch 
applications.  The  proceeding  was  by  way 
of  petition,  and  it  would  seem  to  have  t>een 
of  no  consequence  whether  addressed  to  his 
common  law  or  to  his  chancery  ear.*  He 
could  direct  an  issue  and  impanel  a  jury 
to  try  any  controverted  fact.  The  division 
of  jurisdiction  between  two  judges  does 
not  vary  the  question.  The  application  may 
be  addressed  to  either,  as  convenience  may 
require.  And  this  being  a  case  involving' 
accounts  and  questions  between  principal 
and  agent,  it  would  seem  to  have  been  most 
properly  addressed  to  the  judge  having 
charge  of  the  chancery  side  of  the 
court. 

747  ♦STANARD,  J.     The  objections  to 
the  channels  through  which  the  bank 

pursued  its  claim  are  untenable.  The  au- 
ditor was  the  proper  officer  to  whom  to  pre- 
sent the  claim,  and  the  judge  of  the 
superior  court  on  the  chancery  side  had 
jurisdiction  of  the  appeal  from  the  decision 
of  the  auditor.  At  all  events,  no  objection 
being  made  on  this  ground  in  the  court  be- 
low, it  ought  not  to  be  entertained  here. 

To  determine  the  validity  of  the  claim 
preferred  by  the  bank,  the  material  ques- 
tion to  be  solved  is,  what  is  the  tme 
construction  and  effect  of  the  act  (and  espe- 
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cially  of  the  proviso  thereto)  of  the  11th  of 
I>eceixiber  1839? 

This  construction  depends  on  the  leg^isla- 
live  intent.  In  the  earnest  and  elaborate 
arg^ument  of  this  case,  the  counsel  on  both 
sides,  agreeing  in  nothing  else,  properly 
aclmitted  that  that  was  the  essential  en- 
quiry. The  construction  by  this  court  is 
'but  the  judicial  expression  of  the  result  of 
its  enquiry,  under  the  guidance  of  well  con- 
sidered and  established  rules,  into  the  in- 
tent of  the  legislature,  and  is  just  and  sound 
only  so  far  as  it  successfully  ascertains  and 
Sfives  effect  to  that  intent. 

The  bank  founds  its  title  to  the  reclama- 
tion it  makes  of  the  commonwealth  on  the 
aet  of  the  28th  of  March  1838,  which  de- 
clares by  its  1st  section,  that  the  Interest 
iRrhich  should  thereafter  accrue  for  public 
loans,  made  prior  or  subsequent  thereto, 
should  be  paid  in  current  gold  and  silver 
Coins  of  the  United  States,  or  in  their 
equivalent,  at  the  option  of  the  holder;  and 
by  its  2d  section,  that  the  warrants  on  the 
banks  for  such  interest  shall  be  paid  as 
prescribed  by  the  Ist  section,  with  a  proviso 
that  the  banks  shall  be  entitled  to  credit  in 
account  with  the  commonwealth  for  what- 
ever premium  or  discount  they  might  be 
subjected  to  in  making  payment  of  those 
warrants. 

The  argument  is,  that  this  law  was  in- 
definite in  its  duration  and  has  never 
748  been  repealed,  and  that  the  *claim 
under  it  to  the  reclamation  in  question 
is  compatible  with  the  intent  of  the  proviso 
in  the  act  of  December  1839;  in  other 
v^ords,  that,  on  sound  principles  of  con- 
struction, an  intent  cannot  be  judicially 
imputed  to  the  legislature  to  exempt  the 
payment  by  the  banks  of  the  interest  on 
the  public  loans  falling  due  in  January  1840 
from  the  operation  of  the  2d  section  of  the 
act  of  March  1838. 

On  the  other  hand,  it  is  insisted  that^the 
proviso  to  the  2d  section  of  the  act  of  28th 
March  1838  was  temporary,  made  for  the 
existing  occasion  of  suspended  specie  pay- 
ments, and  that  it  became,  on  the  resump- 
tion of  specie  payments  by  the  banks, 
functus  officio. 

In  maintenance  of  these  conflicting  prop- 
ositions, the  counsel  have  very  properly 
brought  under  the  notice  of  the  court  the 
various  acts  of  the  legislature  from  the 
period  of  the  first  suspension  in  May  1837 
until  the  close  of  the  second  suspension, 
as  sources  from  which  light,  of  more  or  less 
distinctness,  might  be  shed  on  the  enquiry 
into  the  intent  of  the  legislature  in  its 
different  enactments,  and  especially  in  the 
proviso  to  the  act  of  11th  December  1839. 

At  the  time  of  the  first  suspension  of  the 
banks,  the  laws  then  existing  enforced 
specie  payments  by  forfeitures  and  heavy 
penalties  for  failing  to  make  them.  It  was 
by  these  sanctions  that  the  rights  of  the 
creditors  of  the  banks  to  have  their  de- 
mands paid  in  specie  were  guarded.  The 
acts  of  the  extra  session  of  1837  and  of  the 
session  of  1837-8  suspended  the  laws  inflict- 
ing those   forfeitures  and   penalties,    and 


I  though  they  did  not  protect  the  banks  from 
{  demands  for  specie,   removed  the  sanctions 
>  by    which   such   demands   were   to   be  en- 
forced.    The  suspension,  though  not  uncon- 
ditionally legalized,    was  tolerated,  by  the 
removal   of    those    sanctions,    and   by  the 
further    provision    that    the    public    taxes 
should  be  payable  in  the  notes  of  the  banks, 
and   that   executions   for  public  dues 

749  might   be  discharged  in  such  *notes 
as  were    receivable    for   taxes.      The 

proviso  to  the  act  of  the  28th  March  1838 
was  passed  during  such  period  of  tolerated 
suspension  by  the  banks  of  specie  pay- 
ments, when  all  the  sanctions  intended  to 
coerce  such  payments  were  by  law  sus- 
pended, and  of  course  the  creditors  of  the 
banks,  and  among  them  the  holders  of  war- 
rants for  the  interest  of  public  loans,  were 
disarmed  of  the  means  previously  provided 
by  law  to  compel  the  payment  in  specie  of 
their  claims.  That  proviso,  passed  during 
a  time  of  suspension,  was  applicable  only 
to  the  exigencies  arising  from  that  condi- 
tion of  things.  On  the  resumption  of  specie 
payments  by  the  banks,  either  voluntarily, 
or  under  the  coercion  arising  from  the  ex- 
piration of  the  suspension  of  the  laws  in- 
flicting penalties  and  forfeitures  for  failing 
to  pay  specie,  the  warrants  for  the  interest 
on  the  public  loans  would  be  payable  in 
specie,  and  the  banks  could  not  refuse  so 
to  pay  them  without  forfeiting  their  char- 
ters to  the  state,  and  becoming  responsible 
to  the  holders  of  such  warrants,  upon 
motion  on  ten  days  notice,  for  10  per  cent, 
damages  and  15  per  cent,  interest.  What- 
ever construction  may  be  given  to  the  act 
of  28th  March  1838,  from  the  nature  of 
things  it  became  dormant  after  the  resump- 
tion of  specie  payments,  and  reinstatement 
of  the  forfeitures  and  penalties  for  failing 
to  make  them,  and  continued  so  during  the 
continuance  of  such  payments. 

The  proviso  in  the  act  of  28th  March  1838 
thus  becoming  dormant  from  the  resump- 
tion of  specie  payments,  and  necessarily 
continuing  so  until  a  suspension  of  those 
payments,  it  is  indispensable  for  the  coun- 
sel of  the  bank  to  maintain  that  such  sus- 
pension revived  it.  For  if,  as  the  counsel 
of  the  commonwealth  contends,  it  became 
functus  officio  on  the  resumption  of  specie 
payments,  and  could  only  be  resuscitated 
by  subsequent  legislation,  the  foundation 
of  the  claim  of  the  bank  is  taken  away. 
The  revival  and  renewed  activity  of  that 
proviso  might   result  either  from  the 

750  simple    *act  of   suspension  of  specie 
payments,    operating    ipso    facto  its 

resuscitation  until  repealed  or  modified  by 
subsequent  legislation ;  or  from  the  restora- 
tion by  law  of  the  state  of  things  in  which 
it  had  its  birth,  to  wit,  a  suspension  of 
specie  payments,  so  far  tolerated  by  law, 
as  the  exemption  of  the  bank  from  forfei- 
tures and  penalties,  and  the  withdrawal 
from  its  creditor  of  the  aid  of  those  legal 
sanctions  by  which  specie  payments  were 
to  be  coerced,  imply  such  toleration. 

The  counsel  of  the  bank  insists  that  sus- 
pension of  specie  payments  ipso    facto  re- 
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stored,  aciivity  to  the  proviso  in  the  2d 
section  of  the  act  of  March  1838,  so  that  if 
the  suspension  had  occurred  before  the  pay- 
ment of  the  interest  on  the  state  loans  that 
became  due  in  July  1839,  and  the  banlc  had 
paid  that  interest  with  the  specie  from  its 
vaults,  or  had  purchased  specie  with  its 
notes  at  a  premium,  or  delivered  its  notes 
at  a  discount  to  make  them  equal  to  specie, 
it  would  have  been  entitled  to  charge  the 
commonwealth  not  only  the  nominal  amount 
of  the  warrants  for  the  interest,  but  a 
further  sum  equal  to  the  premium  at  which 
specie  sold  in  the  market  for  the  notes  of 
the  bank,  or  the  premium  p^id  for  such 
specie,  or  the  discount  of  such  notes.  If 
the  counsel  be  right,  the  title  to  make 
this  charge  must  exist  irrespective  of  the 
conduct  of  the  bank  in  suspending,  un- 
aided by  legislative  acquiescence  in  the 
suspension,  and  in  spite  of  any  legislative 
resistance  to  it :  the  bank  might  discharge 
its  debt  to  the  commonwealth  by  discharg- 
ing a  claim  on  the  commonwealth  less,  by 
the  amount  of  the  depreciation  of  its  notes, 
than  the  amount  of  such  debt ;  and  the  only 
plea  to  sustain  the  claim  would  be  founded 
on  its  own  act  in  direct  violation  of  law, 
subjecting  its  charter  to  forfeiture,  and 
incurring  a  responsibility  to  its  creditor 
much  larger  than  the  premium  on  the 
specie  it  might  have  paid.  Would  it  not  be 
an    unexampled  incongruity   in  the  law,  at 

the  same  time  that  it  denounces 
751      ^against  the   bank    the   forfeiture  of 

its  charter  to  the  state,  and  heavy  re- 
sponsibility to  the  creditor  who  is  not  paid 
in  specie,  to  allow  it  to  found  on  the  act  in- 
curring such  forfeiture  and  responsibility 
a  title  to  discharging  its  debt  by  casting 
on  the  creditor  all  loss  resulting  from  the 
depreciation  caused  by  that  act? 

That  it  was  not  intended  by  the  act  of 
March  1838  to  confer  on  the  banks  a  legal 
right,  on  any  future  suspension,  irrespec- 
tive of  the  circumstances  of  justification  or 
excuse  for  such  suspension,  and  of  the  leg- 
islative discretion  acting  on  such  circum- 
stances, to  discharge  their  responsibilities, 
to  the  extent  of  the  interest  on  the  public 
loans,  by  charging  to  the  commonwealth 
the  amount  of  the  premium  on  specie,  or  of 
the  depreciation  of  their  own  notes,  in  addi- 
tion to  the  amount  of  the  public  debt  paid 
while  the  aforesaid  laws  of  forfeiture  and 
penalty  were  in  full  activity,  is  evidenced 
by  the  consideration  that  in  such  a  predic- 
ament this  legal  right  could  at  the  discre- 
tion of  the  legislature  be  rendered  wholly 
nugatory.  Had  the  banks  suspended  before 
the  month  of  July  1839,  and  paid  the  July 
dividend  in  specie  or  specie  funds  purchased 
at  a  premium,  of  what  avail  would  the  legal 
right  to  charge  that  premium  to  the  com- 
monwealth be,  when  encountered  by  the 
legislative  will  resisting  that  claim,  and 
the  responsibilities  of  the  banks  incurred 
by  the  act  of  suspension,  and  which  the 
legislature  had  the  power  to  enforce?  Sup- 
pose the  banks  and  the  commonwealth 
accounting  together  in  respect  to  such  pay- 
ment.     The    banks    claim     to     debit    the 


commonwealth  with  the  premiam  paid  for 
specie,  or  the  depreciation  of  their  notes. 
The  legislature,  representing  the  common- 
wealth, enquires  what  has  caused  this  pre- 
mium or  depreciation.  The  banks  answer, 
^*We  have  been  compelled  to  violate  our 
legal  obligations,  and  refuse  the  payment 
of  our  debts  in  specie  or  its  equivalent." 
The  legislature  rejoins,  '*If  you  have 

752  paid    these   claims    '^in    specie   or  its 
equivalent,  you  have   but   discharged 

the  duty  imposed  by  law,  and  enforced  by 
its  strongest  sanctions;  and  if  this  charge 
is  made  because  that  duty  had  been  vio- 
lated, then  the  very  act  by  which  only  yoa 
have  been  subjected  to  pay  this  premium, 
or  to  suifer  this  depreciation,  has  subjected 
you  to  the  forfeiture  of  your  charter,  and 
to  10  per  cent,  damages  and  15  per  cent,  in- 
terest on  the  amount  of  the  debt  you  have 
refused  to  pay  in  specie  or  its  equivalent; 
and  without  discussing  the  question 
whether  you  had  a  legal  right,  under  the 
act  of  March  1838,  to  make  the  charge 
against  our  will,  that  will  is  sufficient  to 
enforce  the  law  you  have  violated,  and 
thereby  to  subject  you  to  a  much  heavier 
loss  than  will  be  averted  by  the  successfnl 
assertion  of  your  legal  right  under  the  pro- 
viso of  the  act  of  March  1838.*'  It  is  there- 
fore obvious,  that  unless  the  legislature 
should  choose  to  assent  to  or  acquiesce  in 
the  claim  of  the  banks  to  credit  for  the 
premium  on  specie  or  its  equivalent,  used 
m  paying  the  interest  on  the  state  loans 
while  the  laws  denouncing  penalties  and 
forfeitures  for  the  suspension  of  specie  pay- 
ments were  in  full  vigour,  the  supposed 
legal  right  of  the  banks  under  the  proviso 
of  the  act  of  March  1838  juight  at  the  dis- 
cretion of  the  legislature  be  rendered  utterly 
abortive :  and  the  conclusion  seems  to  me 
most  cogent,  that  no  such  legal  right, 
irrespective  of  or  in  opposition  to  the  leg- 
islative 'will,  results  from  that  act;  and 
that,  having  become  dormant  on  the  re- 
sumption of  specie  payments  after  its 
passage,  a  subsequent  suspension,  not  sanc- 
tioned or  tolerated  by  law,  did  not  ipso 
facto  resuscitate  it.  The  most  that  can 
be  said  is,  that  it  would  be  resuscitated 
when  the  state  of  things  existing  at  the 
time  of  its  passage  should  recur,  to  wit,  a 
suspension  tolerated  so  far  as  the  with- 
drawal of  the  legal  sanctions  of  forfeiture 
and  penalty  for  failure  to  pay  specie  would 
import  such  toleration.  A  benign  consid- 
eration of  the  question  might,  and  I 

753  think    *probably   would,    justify  the 
construction      which     would    sustain 

such  revival,  either  as  the  proper  exposi- 
tion of  the  original  act,  or  as  a  fair  impli- 
cation of  legislative  intention  from  the 
enactment  by  which  the  status  existing  in 
March  1838,  in  respect  to  the  unconditional 
exemption  of  the  banks  from  penalty  and 
forfeiture  for  failing  to  pay  specie,  should 
be  restored.  That  such  would  be  the  effect 
of  the  exceptionless  restoration  of  the  said 
status  of  March  1838,  was  probably  the 
construction  of  the  legislature,  when  the 
act   of  18th   March    1840,  continuing  until 
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the  lat  of  April  1841  the  suspension  of  the 
forfeitures  and  penalties  for  failing^  to 
pay  specie,  provided  that  the  premiums  for 
the  specie  or  specie  funds,  in  which  the 
interest  on  the  public  loans  falling  due  in 
July  1840  might  be  discharged,  should  be 
paid  by  the  banks;  and  such  the  construc- 
tion which,  in  the  opinion  of  the  officers  of 
the  commonwealth,  justified  an  allowance 
said  to  be  made  to  the  banks  in  account  for 
such  premiums  during  the  tolerated  sus- 
pension posterior  to  July  1840. 

When  the  act  of  11th  December  1839  was 
passed,  the  banks  were  exposed  to  demands 
for  specie  for  all   their   responsibilities  on 
their   notes,    or   on   checks  or  warrants  on 
C^'eneral   deposits    with  them,  and  liable  to 
heavy  penalties  in  the  form  of  damages  and 
a  high  rate  of  interest   for   failure  to  meet 
those   demands.     The  function   of  that  act 
was  to  withdraw,  by  suspending  for  a  time, 
those  sanctions  by  which  the   rights  of  the 
creditors  of  the  banks  were  to  be  enforced. 
Had  the  suspension  of   the    penalties   and 
forfeitures    been    exceptionless,    then    the 
status  of  March  1838  would   have    been  re- 
stored, and  with  it   activity    given   to    the 
proviso  of  the  act  of  March  1838.     But  the 
suspension  of  the  penalties  and   forfeitures 
was  not  exceptionless.     It  was  qualified  by 
the    proviso    that   the  interest  on  the  state 
loans  falling  due  in  January  1840  should  be 
paid    by    the    banks   in   specie  or  its 
754      equivalent.     And  the   effect  *of    that 
proviso  is  the   material  question,    to 
the  elucidation   and  solution  of  which  the 
foregoing  review  and  exposition  of  the  pre- 
vious   legislation    has  been  deemed  by  me 
apposite,  if  not  necessary. 

Whether  the  proviso  be  regarded  as  an 
exception  of  the  class  of  claims  specified  in 
it  from  the  suspensive  effect  of  the  body  of 
the  act  on  the  sanctions  by  which  the  obli- 
g'ations  of  the  banks  to  their  creditors  were 
g^tiarded,  so  as  to  leave  those  sanctions  in 
full  effect  in  respect  to  the  specified  class, 
-while  in  respect  to  others  they  were  tempo- 
rarily withdrawn ;  or  as  a  condition,  on  the 
nonperformance  of  which  the  suspension  of 
those  sanctions  in  respect  to  all  claims 
wonld  terminate,  and  the  banks  be  exposed 
to  forfeiture  and  penalty  to  the  same  extent 
as  they  would  in  case  the  act  had  not  been 
passed,  it  must,  I  think,  have  the  same  in- 
terpretation, as  to  the  intent  in  respect  to 
the  liability  of  the  banks  or  the  common- 
wealth for  the  premiums  for  specie  or  specie 
funds  in  which  the  interest  on  the  state 
loans  falling  due  in  January  should  be  paid. 
In  either  view,  it  left  all  those  sanctions 
in  full  activity  in  respect  to  the  claimants  of 
the  January  interest  on  the  public  loans, 
and  pro  hac  vice  the  rights  and  responsi- 
bilities of  the  banks  were  as  if  the  act  had 
not  passed.  Any  payment  made  of  those 
claims  would  necessarily  stand  on  no  better 
g^-round  than  if  the  act  of  December  had  not 
passed;  and  had  not  that  act  passed  (if  the 
view  heretofore  taken  be  correct)  the  banks 
wonld  not  be  entitled  to  charge  to  the  com- 
monwealth the  premium  of  specie,  or  de- 
preciation  of    their    notes,    in    which    the 


interest  might  be  paid.  If  this  was  not  the 
intent  of  the  proviso,  what  other  function 
can  reasonably  be  ascribed  to  it? 

The  able  counsel  of  the   bank  anticipated 

this  question,  and  discerned  the  conclusion 

necessarily  flowing   from  the   inability    to 

give  a  sufficient  answer  to  it;  and   he    has 

ingeniously  suggested,   that  whereas 

755  the  act  of  *March  1838,  while  it  en- 
titled the  banks  to  charge  the  pre- 
miums paid  for  specie  or  specie  funds  when 
they  were  provided  and  applied  by  them  to 
the  discharge  of  the  interest  on  the  public 
loans,  imposed  on  them  no  obligation  se- 
cured by  adequate  sanctions  to  provide  and 
apply  such  funds  to  that  object,  the  proviso 
in  the  act  of  December  1839  supplied  that 
sanction,  and  that  was  its  proper  and  ade- 
quate function.  That  such  was  not  its  in- 
tended function  I  think  is  perfectly  clear. 
What  are  the  banks  authorized  by  the  act 
of  March  1838  to  do?  To  discharge  the 
debts  due  the  commonwealth  in  paper  de- 
preciated when  compared  with  specie,  and 
charge  the  nominal  amount  of  the  depreci- 
ated paper  to  the  commonwealth.  In  effect 
that  act  rather  confers  a  privilege  than  im- 
poses a  duty  on  the  banks,  and  it  is  not 
probable  that  the  legislature  could  deem  it 
necessary  to  enforce  by  any  sanction  the 
exercise  of  that  which,  though  in  words 
imposing  a  duty,  in  substance  confers  a 
privilege.  The  argument  of  the  counsel 
for  the  bank  supposes  that  the  existing  and 
operating  law,  as  understood  by  the  legis- 
lature, entitled  the  banks  to  charge  the 
premiums  in  question  to  the  commonwealth 
(in  other  words,  to  pay  the  commonwealth 
the  nominal  amount  of  their  depreciated 
paper  in  discharging  a  smaller  debt  of  the 
commonwealth),  and  then  that  the  legisla- 
ture, by  the  proviso  in  question,  proceeded 
to  menace  the  banks  with  forfeiture  and 
heavy  penalties  if  this  privilege  were  not 
exercised.  Surely  it  coqild  not  enter  into 
the  mind  of  the  legislature  that  such  co- 
ercion was  necessary.  If  the  law  author- 
ized the  banks  (specie  bearing  a  premium 
of  ten  per  cent,  or  bank  notes  being  depre- 
ciated that  amount)  to  extinguish  a  debt 
due  by  them  to  the  commonwealth  of  110 
dollars,  by  paying  notes  to  that  amount,  or 
specie  purchased  with  that  amount  of  notes, 
to  a  creditor  of  the  commonwealth  in  dis- 
charge of  a  claim  of  100  dollars,  what  pos- 
sible motive,  interest,  or  even  fight, 

756  could    they    *have    to     refuse?      The 
transaction    might   benefit   but  could 

not  injure  the  banks.  To  assign  such  a 
function  to  the  proviso  would,  giving  ex- 
pression to  this  interpretation,  make  it  read 
thus:  ** provided,  that  the  banks  shall  pay 
to  the  claimants  of  the  interest  on  state 
loans  falling  due  in  January,  specie  or 
notes,  for  which  they  shall  have  credit  with 
the  commonwealth  to  the  full  nominal 
amount  of  the  notes,  or  of  the  specie  with 
the  premium  paid  for  it."  Such  a  proviso 
would  have  been  supererogatory,  if  not 
ridiculous;  and  therefore  the  construction 
which  impresses  that  meaning  upon  the 
proviso  actually  used  cannot  be  just. 
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That  the  legfislature  did  not  intend  that  collected  for  public  taxes  may  afFord  to  the 
the  banks  should  have  credit  with  the  com-  bank  a  temporary  addition  to  its  ca|ntal, 
monwealth  for  the  excess  of  the  value  of  upon  which  it  may  trade :  and  so  may  every 
specie,  or  for  premiums  paid  for  it,  is  deposit  made  by  individuals.  But  that,  I 
further  evinced  by  the  circumstance  that  think,  does  not  constitute  the  bank  the 
the  proviso  makes  the  duty  of  paying^  the  fiscal  agent  of  inidvidual  depositors,  and 
January  interest  in  specie  dependant  on  the  I  oblige  it  to  pay  their  checks  in  specie 

indebtedness  of  the  banks  to  the  c6mmon-  758  during  *the  suspension  of  specie  pay- 
wealth,  and  limits  their  liability  to  make  {  ments ;  though  it  may  be  said  they 
the  payment  in  specie  or  its  equivalent,  to  have  higher  claims  than  the  state,  whid 
the  amount  that  might  be  to  the  credit  owns  half  the  stock,  and  has  four  votes  oat 
of  the  commonwealth.  Surely  it  cannot  be  of  nine  in  the  directory  (and  may  have  five 
doubted  that  the  legislature  supposed,  that  if  it  will)  on  the  question  of  the  snspensioo 
if  there  was  as  much    to    the    credit   of  the  ,  of  specie  payments. 

commonwealth  in  the  banks  as  would  pay  |  The  other  impression  is,  that  the  release 
the  interest,  the  banks  would,  under  the  of  the  forfeitures  incurred  by  the  suspension 
proviso,  be  compelled  to  pay  the  whole  in-  of  specie  payments  was  a  great  boon  to  the 
terest;  and  yet,  if  the  proviso  be  so  in-  banks.  There  is  nothing  in  the  record  to 
terpretcd  as  to  leave  the  banks  at  liberty  shew  that  the  suspension  was  not  justified 
to  charge^  the  premium  on  specie  to  the  by  the  condition  of  the  currency  at  the 
commonwealth,  it  would,  in  the  predicament  time,  or  that  it  was  not  necessary  to  pre- 
supposed, be  unavailing  to  secure  the  pay-  vent  the  drawing  of  all  the  specie  from  the 
ment  of  the  whole  inteiest  in  specie.  vaults    of    the    banks.     The  forfeitares  in- 

On  this  enquiry  into  the  intent  of  the  curred  by  the  suspension  must  then  be  re- 
legislature,  it  is  not  irrelevant  to  advert  to  leased,  or  the  banks  forced  into  liquidation; 
the  fact  that  the  same  assembly  which  en-  which  would  have  been  more  calamitona  to 
acted  the  law  of  December  11,  1839,  a  law  the  country  than  to  them.  It  would  have 
obviously  passed  under  jealous  if  not  hostile  *>een  ruinous  to  the  debtor  portion  of  the 
feelings  to  the  banks,  and  limiting  the  community  to  be  compelled  to  pay  their 
qualified  toleration  of  the  suspension  to  bank  debts,  and  others  also,  with  a  limited 
eighty  days,  by  a  subsequent  act  passed  currency.  The  sale  of  their  property  woold 
after  a  more  thorough  investigation,  bankrupt  the  greater  number  of  them.  And 
757  and  upon  a  ♦more  indulgent  consider-  in  what  could  the  taxes  be  collected?  In 
ation  of  the  necessities  under  which  the  actual  condition  of  things,  it  was  im- 
the  suspension  of  specie  payments  had  taken  possible  for  the  state  to  refuse  to  release 
place,  extended  the  toleration  for  more  than  the  forfeitures;  and  I  cannot  see  that  it 
twelve  months,  yet  required  that  the  banks  was  any  boon  to  the  banks,  for  which  they 
should  bear  the  loss  of  the  premiums  on  were  under  an  obligation  to  pay  the  interest 
specie  or  specie  funds  to  pay  the  interest  o°  the  public  debt  without  compensation 
falling  due  before  the  next  session  of  the  *<>«■  the  difference  in  the  value  of  specie  and 
legislature,  to  wit,  in  July  1840.  It  cannot  pap«Jf  during  the  suspension.  The  stock- 
be  supposed  that  the  same  legislature  which  holders,  other  than  the  state,  would  feel  no 
imposed  this  loss  upon  the  banks  at  a  time  greater  interest  in  the  payment  of  the  in- 
when,  on  deliberate  investigation,  they  terest  on  the  public  debt  than  any  other 
were  deemed  entitled  to  this  more  liberal  citizens  of  the  commonwealth.  These 
indulgence,  intended,  by  the  more  stinted  views  will  be  much  strengthened  by  the 
an4  jealous  indulgence  accorded  by  the  pre-  congideration  that  a  large  amount  of  the 
vious  act,  to  exempt  them  from  that  loss.       deposits    of   the    state   was  in  the  paper  of 

n^  *u^  «ri,/>i«     «,«   ^»s*i:»»    So    *ua*   *u^   the  western  banks,  which  had  been  received 

ha«L  w. J«nf  ;«?Ji.H^fo  ?h.  ™f«t„  n1  fo"-  taxes,  and  was  depreciated  below  the 
banks  were  not  entitled  to   the  premium  of   „^t^^  ^*  ^i,^  ««.^*  ^#   ♦i,\.   k^^l..    :i  .^us^i. 

the  specie,  or  specie  funds,  with  which  the  f.  "f s  L^*»:^'  *"  *•**  "•'"'"  *"  ''*"** 
interest  on  the  public  loans  falling  due  in  ,  4.ut„u  t-u^^^^i^^^  ^u,^*-  4-v.«<^  s«««^«^^.s»-. 
January  1840  was  paid;  and  that  the  decree  J  ^^^^'^'^^f^^^y^V,^^^^^ 
of  the  court  below  be  reversed,  and  the  ap-  .  ''''^^*  J? the  case  '"^"^"''^  *"  ***^  decision 
peal  from  the  decision  of  the  auditor  dis- '  ^^^  *Disrega;ding  them,  and  turning  to 
™*®®^°'  I  .the  acts  of  the  legislature  applicable 
BROOKE,  J.  There  are  two  impressions  to  the*  case,  I  think  there  caa  be  no  dotibt 
that  have  great  influence  in  ruling  this  that  the  compensation  claimed  by  the  bank, 
case,  neither  of  which  I  think  justified  by  for  the  difference  in  value  of  paper  and  the 
any  thing  in  the  record  or  in  the  law.  One  specie  which  it  paid  in  discharge  of  the  in- 
is,  that  the  bank,  as  the  fiscal  agent  of  the  terest  on  the  public  debt,  ought  to  be  paid 
state,  was  bound  to  pay  the  interest  on  the  bv  the  state.  The  proviso  in  the  act  of 
public  debt,  without  any  allowance  for  1839,  it  is  admitted,  did  not  repeal  the  see- 
the difference  in  the  value  of  specie  and  ond  section  of  the  act  of  1838.  That  sec- 
bank  paper  during  the  suspension  of  specie  tion  expressly  provides  that  the  iMinks 
payments.  I  find  nothing  in  the  record  or  should  be  entitled  to  a  credit  in  acconnt 
in  the  law,  which  constitutes  the  bank  the  with  the  commonwealth  for  all  premiums 
fiscal  agent  of  the  state,  in  any  other  de-  or  discount  to  which  they  might  be  snb- 
g^ee  than  it  is  the  fiscal  agent  of  all  who  jected  in  order  to  render  their  paper  eqniva- 
deposit  money  with  it,  and  draw  out  such  lent  to  specie.  The  act  of  the  11th 
money  by  checks.    The  deposit  of  the  money  December  1839  refers  to  the  payment  of  the 
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interest  on  the  public  debt  falling  due  on 
the  firat  of  January  1840,  and  directs  that 
the  deposit  banks  shall  pay  such  interest, 
if  required,  in  specie  or  its  equivalent. 
One  would  suppose  that  the  sole  object  was 
to  authorize  the  banks  to  pay  the  public 
creditors  the  interest  on  the  public  debt.  It 
was  quHe  unnecessary  to  repeat  the  terms 
on  which  the  payment  was  to  be  made; 
those  terms  beings  before  stated  in  the  sec- 
ond section  of  the  act  of  1838.  All  the  cases 
cited  in  argument  shew  that  a  law  is  not 
to  be  repealed  by  implication.  I  shall  not 
examine  their  application  to  this  case.  I 
think  the  inference  from  the  act  of  18th 
March  1840  proves  that  the  legislature  did 
not  intend,  by  the  proviso  in  the  act  of 
1839,  to  repeal  the  second  section  of  the  act 
of  1838.  The  13th  section  of  the  said  act  of 
1840  declares  that  the  deposit  banks  '*  shall 
pay  the  semiannual  interest  due  from  the 
•commonwealth  in  the  month  of  July  next, 
in  specie  or  its  equivalent,  if  so  required 
by  the  creditors,  without  charginf^  any  pre- 
mium therefor."  If  the  legislature  had 
considered  the  act  of  1839  as  repealing  the 
second  section  in  the  act  of  1838,  this  refusal 
in  the  act  of  1840  to  compensate  the  banks 
for   premiums   and    discount    would    have 

been  entirely  superfluous. 
760  *On    the    merits,    supposing    those 

acts  of  the  legislature  out  of  the  case, 
what  claim  had  the  state  on  the  other 
stockholders  to  pay  the  interest  on  the  pub- 
lic debt  without  compensation  for  the  loss 
on  the  premiums  paid  for  specie?  I  can- 
not perceive  any. 

In  every  view  of  the  case,  I  think  the  de- 
cree was  right,  and  that  it  ought  to  be 
affirmed. 

BAI#DWIN,  J.,  concurred  with  judges 
Allen  and  Stanard  in  reversing  the  decree 
of  the  court  of  chancery,  and  dismissing 
the  petition  of  the  bank.  And  it  was  de- 
creed accordingly. 


761      *Boyd'8  Heirs  v.  Magruder's  Heirs. 

March,  1844,  Rlcbmond. 

(Absent  Cabkll,  P.,  and  Stanabd,*  J.) 

Arbitration  and  Awsrdt— Wlist  SubmiMion  Is  Binding 
and  EqtitiM  to  Specific  Bxecntlon  of  Award.— An 

eqnitable  title  to  land  of  whlcli  an  intestate  died 
seized  beinff  set  up  against  his  heirs,  some  of  the 
befrs  and  the  claimants  enter  into  an  airreement 
under  seal,  referring  the  matter  to  arbitration, 
and  the  arbitrators  award  in  favoar  of  the  claim- 
ants, and  direct  a  conreyance  by  the  heirs  of 
their  interest  in  the  land  to  the  claimants:  Hkld. 
It  was  competent  for  the  adult  heirs  who  were  sui 
juris  to  enter  into  the  submission,  notwilhstand- 
ing  there  were  other  heirs  interested  in  the  sub- 
ject who  were  not  parties;  that  the  award  made 
in  pursuance  of  such  submission  is  bindinar  on 
the  parties  to  such  submission,  accordinar  to  the 

*He  had  been  counsel  for  the  appellants. 

tSee  monographic  note  on  "Arbitration  and 
Award"  appended  to  Bassett  v.  Cunnlnfirham.  9 
Oratt  AM. 


terms  thereof;  and  that,  upon  a  bill  in  equity  for 
the  purpose,  specific  execution  may  be  decreed 
against  such  parties  to  the  submission,  and  a 
conveyance  compelled  of  such  legal  title  to  the 
land  as  has  descended  to  them  respectively.  Ac- 
cord. Smith  and  others  v.  Smith  &c.,  4  Rand.  95. 
iSnne— Specific  Bxecntlon  in  Part.— Such  decree  will 
be  without  prejudice  to  the  right  of  the  plaintiffs 
to  proceed  at  law  for  a  failure  to  comply  with  the 
submission  and  award  in  any  other  respect. 

John  B.  Magruder  having  purchased  a 
tract  of  land  in  the  county  of  Albemarle, 
on  which  his  sister  mrs.  Mary  Boyd  resided 
during  her  life,  the  heirs  of  mrs.  Boyd, 
after  her  death  and  the  death  of  her  brother, 
claimed  that  he  intended  the  purchase  for 
his  sister,  and  had  so  declared,  and  that  in 
fact  the  land  was  paid  for  by  her,  or  by  her 
brother  out  of  funds  of  hers  in  his  hands; 
and  they  insisted  that  there  was  a  resulting 
trust  for  her  in  the  land.  To  adjust  the 
controversy  growing  out  of  this  claim,  the 
heirs  of  mrs.  Boyd  and  some  of  the  heirs 
of  Magruder  entered  into  an  agreement 
under  seal,  submitting  the  matter  to  ar- 
bitrators; the  parties  to  the  submission 
agreeing  that  all  others  interested,  whether 

adults  or  infants,  should,  as  well 
762      *as  themselves,  submit  to  and  perform 

whatever  award  should  be  made.  The 
arbitrators  awarded  (amongst  other  things) 
that  the  heirs  of  mrs.  Boyd  were  entitled 
to  the  land,  and  that  Magruder's  heirs 
frhould  convey  their  interest  therein  to  them. 
But  Magruder's  heirs  refused  to  execute 
such  conveyance.  Whereupon  a  bill  in 
equity  was  hied  by  Boyd's  heirs,  insisting, 
that  though  some  of  the  heirs  of  Magruder 
were  infants  or  femes  covert,  there  should 
nevertheless  be  a  decree  for  a  conveyance 
by  them,  upon  the  ground  of  the  original 
resulting  trust. 

John  B.  Magruder  junior,  one  of  the  par- 
ties to  the  submission,  having  died  intes- 
tate without  issue,  whereby  his  interest  in 
the  land  descended  to  his  mother,  brothers 
and  sisters  and  their  descendants,  an 
amended  bill  was  filed,  making  defendants 
thereto  as  well  the  parties  bound  by  the 
submission,  as  the  other  heirs  of  the  said 
John  B.  Magruder  junior,  and  praying  a 
conveyance,  according  to  the  provisions  of 
the  award,  of  whatever  legal  title  might  be 
in  the  defendants. 

Answers  had  been  filed  to  the  original 
bill ;  but  this  amended  bill  was  taken  for 
confessed.  ' 

The  cause  coming  on  to  be  heard  before 
the  circuit  court  of  Albemarle  the  17th  of 
May  1836,  that  court  decreed  that  the  bills 
be  dismissed  with  costs. 

From  which  decree  an  appeal  was  allowed 
on  the  petition  of  Boyd's  heirs,  insisting, 
1.  that  upon  the  proofs  in  the  cagse  they 
were  entitled  to  relief  against  all  the  de- 
fendants ;  and  2.  if  not  against  all,  that 
they  were  clearly  entitl^  to  a  decree 
against  the  parties  to  the  submission,  for 
a  conveyance  of  the  land  with  special  war- 
ranty; for  which  was  cited  Smith  &c.  v. 
Smith  &c.,  4  Rand.  9b, 
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The  canse  was  argued  by  Lyons,  Stanard 
and  C.  Johnson  for  the   appellants,   and  by 
heigh  for  the  appellees. 

763  »ALLEJN,  J,,  delivered   the  follow- 

ing as  the  opinion  of  the  court : 

The  court,  without  considering  whether, 
under  the  circumstances  disclosed  in  the 
record  of  this  case,  it  would  be  competent 
to  set  up  and  establish  by  oral  testimony 
such  a  resulting  trust  for  the  benefit  of 
Mary  Boyd  in  the  lands  described,  as  by 
the  bill  is  alleged,  is  of  opinion  that  the 
testimony  relied  on  does  not  prove  that  said 
lands  were  in  fact  paid  for  by  said  Mary 
Boyd,  or  that  the  purchase  money  was  dis- 
charged out  of  any  funds  belonging  to  her 
in  the  hands  of  the  said  John  B.  Magruder 
deceased ;  and  that  although  said  John  B. 
Magruder  may  have  intended  said  pur- 
chase to  be  for  the  benefit  of  his  sister  the 
said  Mary,  and  have  so  declared,  such  in- 
tention and  declaration,  in  the  absence  of 
satisfactory  proof  of  the  payment  of  the 
purchase  money,  could  create  no  resulting 
trust  in  her  favour.  The  court  is  therefore 
of  opinion  that  there  was  no  error  in  the 
decree,  so  far  as  it  determined  that  the 
heirs  of  said  Mary  Boyd  deceased  were  not 
entitled  to  demand  from  such  of  the  heirs 
of  said  John  B.  Magruder  deceased,  who 
were  not  parties  to  or  bound  by  the  said 
submission  and  award,  a  conveyance  of  the 
legal  title  descended  to  them  from  their 
father  or  ancestor  the  said  John  B.  Ma- 
gruder deceased. 

The  court  is  further  of  opinion,  that  it 
was  competent  for  the  adult  heirs  who  were 
sui  juris  to  enter  into  the  submission  in 
the  proceedings  mentioned,  notwithstand- 
ing there  were  other  heirs  interested  in  the 
subject  who  were  not  parties;  that  the 
award  made  in  pursuance  of  such  submis- 
sion is  binding  on  the  parties  to  the  sub- 
mission, accoi^ing  to  the  terms  thereof; 
and  that  the  plaintiffs  are  entitled,  as 
against  such  parties  to  the  submission  who 
laboured  under  no  disability  of  coverture, 
to  a  specific  execution  of  the  award,  by  a 
conveyance  of  any  leg^al  title  to  the  lands 
aforesaid  which  has  descended  to  them  re- 


spectively, and  also  to  their  legal  remedy 
for  any  breach  of  the  award  or  agreement 
of  submission  in  any  other  respecL 
764  *The  court  is  further  of  opinion, 
that  as  it  appears  by  the  amended 
bill,  which  has  been  taken  for  confessed, 
that  John  B.  Magruder  junior,  one  of  the 
parties  to  the  submission,  has  departed  this 
life  intestate  and  without  issue,  whereby 
his  interest  in  said  lands  has  descended  to 
his  mother,  brothers  and  sisters  and  their 
descendants,  those  who  were  not  parties  to 
or  bound  by  the  award,  as  well  as  those 
who  were,  are  necessary  parties  in  a  suit 
by  the  plaintiffs  to  procure  a  conveyance 
of  the  legal  title  vested  in  said  John  B. 
Magruder  junior ;  and  therefore  it  was  erro- 
neous to  dismiss  the  bill  as  to  any  of  the 
defendants,  as  the  plaintiffs,  to  this  extent, 
were  entitled  to  relief  against  all. 

The  court  is  further  of  opinion,  that  as 
the  parties  bound  by  the  a  Ward  were  made 
defendants  by  the  amended  bill,  which  was 
taken  for  confessed,  under  the  allegations 
thereof  the  specific  execution  of  the  award, 
by  a  conveyance  of  the  interest  in  the  lands 
held  by  the  parties  bound  by  the  award, 
was  the  only  matter  in  issue,  and  the  only 
relief  which  can  properly  be  given  is  a  de- 
cree for  a  conveyance  to  the  plaintiffs,  by 
the  parties  bound  by  the  award  and  their 
representatives,  of  such  interest  in  said 
lands  as  was  vested  in  said  parties  bound 
by  the  award,  with  covenants  of  special 
warranty;  but  such  decree  to  be  without 
prejudice  to  the  right  of  the  plaintiffs  to 
proceed  at  law  for  any  other  matter  em- 
braced in  the  award,  or  to  recover  for  any 
failure  to  comply  with  the  terms  of  the 
award  and  the  submission  in  any  other  re- 
spect. 

The  court  is  therefore  of  opinion,  that 
said  decree  dismissing  the  original  and 
amended  bills  with  costs  was  erroneous, 
and  that  the  same  be  reversed  with  costs. 
And  the  cause  is  remanded  to  the  circait 
court,  with  leave  to  make  any  new  parties, 
should  that  have  been  rendered  neoessaiy 
by  death  or  otherwise,  and  to  be  finally 
proceeded  in  according  to  the  principle 
above  declared. 
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♦JUNE  TERM  1843. 

JUDGB8  PSR9BNT. 

Field, 

Fry, 

Lotnax^ 

Clopton, 
Baker, 

Scott, 

Leigh, 

Christian, 

Thompson, 

Nicholas, 

Estill, 

Wilson, 

Brown, 

Gholson, 

Duncan, 

Robertson 

Summerfield  v.  The  Commonwealth. 

.Tune.  1848. 

CrIaiiMl  Law— B«ll-Wh«t  Is  No  around  for  Allowlair— 
Caje  at  Bar.— A  prisoner  haylnar  been  examined  by 
the  connty  court  and  remanded  for  trial  for  the 
offence  of  feloniously  passing  two  counterfeit  half 
eaffles,  one  of  tbem  to  J.  C.  and  the  other  to  W. 
M.,  two  indictmentB  are  found  acainst  him,  in  one 
of  which  be  is  charged  with  passinar  one  of  the 
counterfeit  coins  to  J.  C.  on  the  ISth  of  October 

1842,  in  the  other  with  passinar  the  other 
768      *coin  to  W.  M.  on  the  same  day.    Upon  a  trial 

of  one  of  the  indictments,  the  jury  find  the 
prisoner  not  ruilty.  HkijD,  his  acquittal  in  that 
case  does  not  entitle  him  to  be  let  to  bail  in  the 
other. 

At  a  court  held  for  Giles  county  the  18th 
of  January  1843,  for  the  examination  of 
Elijah  Summerfield,  "  charged  with  having 
feloniously  passed,  on  or  about  the  13th  day 
of  October  last  past,  in  the  county  of  Giles, 
two  certain  base  and  counterfeit  pieces  of 
coin,  purporting  to  be  gold  half  eagles  or  five 
dollar  pieces,  such  as  are  current  in  this 
commonwealth,  one  of  which  he  passed  in 
payment  to  John  M.  Cunningham,  and  the 
other  to  William  B.  Mason,  the  said  Elijah 
Summerfield  knowing  the  said  coin  to  be 
base  and  counterfeit,"  the  court'  was  of 
opinion  '*  that  the  prisoner  is  guilty  of  the 
offence  wherewith  he  stands  charged,  and 
that  he  be  further  tried  in  the  next  circuit  su- 
perior court  for  the  county  of  Giles."  In  the 
^rarrant  for  convening  the  court,  the  charge 
^ras  set  forth  in  the  same  terms  as  in  the 
record  of  the  examination. 

In  the  circuit  court,  at  May  term  1843,  two 
indictments  were  found  against  the  prisoner  ; 
in  one  of  which  he  was  charged  with  passing 
a  counterfeit  half  eagle  to  John  M.  Cunning- 
ham on  the  13th  of  October  1842,  in  the  other 
with  passing  a  like  coin  to  William  B.  Mason 
on  the  same  day.  A  trial  being  had  on  the 
first  mentioned  indictment,  the  jury  found 
the  prisoner  not  guilty,  and  he  was  acquitted. 
Whereupon,  on  the  motion  of  the  attorney 
for  the  commonwealth,  the  trial  of  the  other 


indictment  was  postponed  till  the  next  term, 
and  the  prisoner  was  remanded  to  jail. 

He  now  applied,  by  petition  to  the  geheral 
court,  to  be  let  to  bail  on  the  indictment  last 
aforesaid.  The  transcript  of  the  record  filed 
with  his  petition  did  not  shew  what  was  the 
evidence  against  him,  either  in  the  court  of 
examination,  or  upon  his  trial  in  the  circuit 
court. 

769  *Lyons,  W.  B.  Preston  and  N.  Har- 
rison, for  the  petitioner,  submitted  a 

written  argument  of  the  case. 

Two  alternatives,  they  said,  were  presented 
by  the  record.  Blither  the  charge  for  which 
the  prisoner  was  remanded  was  but  one 
offence  in  law,  and  would  consequently  au- 
thorize but  one  indictment ;  or  it  constituted 
two  substantive  and  distinct  offences,  which 
might  either  be  comprised  in  a  single  indict- 
ment, or  made  the  subject  of  two.  In  either 
view,  the  petitioner  is  bailable.  In  the 
former,  he  is  of  course  bailable,  for  then  the 
second  indictment  ought  never  to  have  been 
permitted  by  the  court,  and  he  can  never  be 
required  to  answer  it.  It  is  obvious  from  the 
record,  that  neither  the  committing  magis- 
trate nor  the  examining  court  made  any  dis- 
crimination of  the  charge,  but  considered  the 
whole  of  it  as  constituting  a  single  offence. 
The  court  examined  and  remanded  the  pris- 
oner as  for  a  single  offence.  Nor  does  it 
follow  that  there  was  error  in  doing  so. 
It  is  certainly  not  impossible  for  a  man  to 
pass  two  different  pieces  of  coin,  and  to 
two  different  persons,  under  such  circum- 
stances as  to  make  it  but  a  single  simulta- 
neous and  continuous  act  of  passing ;  as 
much  so  as  the  uttering  of  several  forged  re- 
ceipts, which  it  has  been  decided  may  consti- 
tute only  one  offence.  1  Chitty's  Cr.  L.  253 ; 
2  Russ.  on  Crimes  468 ;  Thomas's  case,  2 
Leach  882. 

At  all  events  the  offences  here  might  have 
been  joined  in  the  same  indictment.  1 
Chitty's  Cr.  L.  ch.  S,  p.  237,  249,  253.  And 
as  they  were  charges  of  the  same  character, 
and  not  even  differing  in  degree,  it  was  not 
proper  to  disjoin  them.  The  people  v. 
Rynders,  12  Wend.  429 ;  The  people  v.  Gates, 
13  Wend.  311 ;  Harman  v.  The  common- 
wealth, 12  Serg.  &  Rawle  72.  There  was 
certainly  no  necessity  in  this  case  for  two 
indictments ;  the  prisoner  did  not  ask  that 
the  charges  might  be  separately  tried,  and 
the  court  would  have  been  justified  in  over- 
ruling his  application,  if  he  had  asked 

770  it.    *The   consequence  of  the    separa- 
tion has  been  oppressive,  for  he  is  now 

in  prison  on  a  charge  of  which  otherwise  he 
would  probably  have  been  acquitted. 
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But  coDceding*  not  only  that  the  record 
shews  two  offences,  but  that  two  indictments 
were  admissible,  the  case  of  Green  v.  Com- 
monwealth, 11  I^eigh  677,  is  relied  upon  as 
establishing  that  the  acquittal  of  the 
prisoner  on  the  first  indictment  furnishes 
such  a  presumption  of  his  innocence  in  the 
other  case  as  entitles  him  to  be  let  to  bail. 
Green*s  case  is  in  fact  stronger  than  this. 
There  the  offences  were  not  only  separate 
and.  distinct,  but  had  relation  to  neparate 
and  distinct  periods  of  time.  Here  both  the 
indictments  have  reference  to  the  same 
period,  that  is,  the  13th  of  October  1842. 
Thet^,  there  was  obviously  more  discrepancy 
in  the  charges,  and  less  dependency  In  the 
proof,  so  that  an  acquittal  in  the  first  case 
was  a  more  uncertain  criterion  as  to  the 
others.  It  might  there  have  been  urged, 
that  though  the  commonwealth  had  failed 
on  one  indictment,  she  might  succeed  on 
others ;  that  though  the  prisoner  had  been 
acquitted  of  aiding  and  abetting  the  embez- 
zlement, yet  the  evidence  might  shew  con- 
clusively that  he  was  guilty  of  the  larceny. 
The  presumption  "that  the  commonwealth 
has  put  the  prisoner  upon  his  trial  in  the 
case  in  which  the  proof  against  him  was 
strongest,",  is  at  least  as  fair  in  respect  to  this 
petitioner  as  it  was  in  respect  to  Green  :  and 
if  Green's  acquittal  in  one  case  furnished 
such  a  presumption  of  his  innocence  in 
twenty-three  others  as  entitled  him  to  bail, 
the  acquittal  of  this  petitioner  surely  fur- 
nishes an  equivalent  presumption  in  respect 
to  the  single   case  yet  pending  against  him. 

PER  CURIAM.    Petition  rejected. 


771      *M'Cune  v.  The  Commonwealth. 

Cottrell  V.  Same. 
Parsons  v.  Same. 

June.  1848. 

Criminal  Law-^uron— Opinion  Formed— Competency* 

— Cese  et  Bar.— On  the  separate  trial  of  a  prisoner 
jointly  indicted  with  tiiree  others  for  murder, 
several  persons  called  as  jnrors  are  examined  on 
voir  dire  toachinff  their  indifferency.  1.  One  of 
them  states,  that  he  has  heard  rumours  and  con- 
versations in  the  country  touching  the  case  of  the 
prisoner,  and  a  representation  of  part  of  the  evi- 
dence filven  on  the  trial  of  one  of  the  parties 
indicted  with  him,  and  from  these  sources  of  in- 
formation, if  the  same  be  true,  he  had  made  np 
an  opinion  of  decided  character,  which  he  still 
entertains,  and  which  will  remain  the  same  unless 
removed  by  evidence  of  a  state  of  facts  different 
from  what  he  has  heard:  but  he  feels  no  prejudice 
or  bias  for  or  atralnst  the  prisoner,  and  is  satisfied 

•Criminal    L.aw— Jurors— Opinion     Formed— Compe> 

tency.— On  this  subject  the  principal  case  is  cited 
In  foot-note  to  Com.  v.  Hailstock,  2  Qratt.  6fM:  Clore 
V.  Com.,  8  Qratt.  621,  628  (see  alRo,  foot-note) :  Jackson 
V.  Com.,  23  Gratt.  931  (see  also,  foot-note) ;  foot-not^  to 
Shinn  v.  Com.,  32  Gratt-  901:  Dejarnette  v.  Com., 
75  Va.  873;  State  v.  Baker.  83  W.  Va.  824,  886.  10  S. 
E.  Rep.  641,  646.  See  monographic  note  on  "Juries** 
peaded  to  Chahoon  v.  Com.,  20  Gratt  733. 


that  the  opinion  so  formed  and  entertained  would 
have  no  influence  upon  his  mind  in  trying  him. 
and  that  he  could  now  give  him  as  impartial  a 
trial  upon  the  evidence  as  if  he  had  heard  noth- 
inarof  his  dase.  2.  Another  luror  states,  that  he 
has  heard  no  evidence  in  relation  to  the  prisoner's 
case,  nor  formed  any  opinion  on  the  question  of 
his  arnilt  or  innocence:  that  he  was  present  at  the 
trial  of  another  of  the  parties  indicted,  and  heard 
a  part  of  the  evidence,  from  which  he  bad  formed 
a  decided  opinion  as  to  that  party,  and  if  he  were 
now  called  to  try  him.  he  should  be  inilnenced 
thereby:  but  that  opinion  would  have  no  influence 
upon  his  mind  in  tryiuff-this  prisoner,  as  to  whom 
he  feels  no  prejudice  or  prepossession,  and  he 
thinks  he  could  try  him  as  fairly  and  impartially 
as  if  he  had  heard  nothinar  about  the  transactioa 
8.  A  third  juror  states,  that  he  heard  the  reporu 
in  the  country  concerning  the  death  of  the  de- 
ceased, and  the  prisoners  implicated  therein,  and 
had  formed  some  opinion  thereon,  dependant 
upon  the  truth  and  fulness  of  those  reports:  be 
believed  them  to  be  true  at  the  time  he  heard 
them,  and  the  opinion  formed  on  them  was  de- 
cided, and  yet  rests  upon  his  mind;  but  be  is  sat- 
isfied the  opinion  so  formed  would  have  no 
Influence  upon  him  in  trying  the  prisoner,  and 
that  he  could  now  try  him  according-  to  the  evi- 
dence, free  from  any  leaning  or  bias  for  or 
against  him,  and  decide  the  case  as  impartially  as 
if  he  had  previously  heard  nothing  of  it.  Hild. 
all  of  these  persons  are  good  and  impartial 
jurors. 

772  •Same— New  Trial-What  Coavlctioa  WW  PM 
Be  Set  Aside  as  Contrary  to  Bvideaoe.t— Where 
a  verdict  of  conviction  in  a  criminal  case  isdeartr 
against  the  evidence,  or  clearly  withont  evidence 
to  justify  it,  it  is  the  duty  of  the  court  to  set  the 
verdict  aside  on  the  application  of  the  prisoner. 
and  to  award  him  a  new  triaL  Bat  where,  upon 
evidence  merely  circumstantial,  the  Jury  has 
found  the  prisoner  guilty,  and  the  court  whicli 
tried  the  case  has  refused  to  grant  a  new  trial, 
the  verdict  will  not  be  disturbed  by  the  general 
court  even  though,  in  the  opinion  of  that  coort. 
the  evidence  do  not  amount  to  very  strong  and 
clear  proof. 

5ame— Murder— Safficleacy  of  Bvldaaoa— Case  ia 
which,  under  the  circumstance  Just  mentioned,  a 
conviction  of  murder  in  the  second  decree  was 
sustained  by  the  general  cdurt 

William  Turner,  Daniel  F.  M'Cnne,  Jack- 
son Cottrell  and  Joseph  W.  Parsons  were 
jointly  indicted,  in  the  circuit  superior  court 
of  Kanawha  county  at  May  term  1843.  for 
the  murder  of  Jonathan'  Nichols.  Upon 
separate  trials  of  M*Cune,  Cottrell  and  Par- 
sons, they  were  respectively  found  guilty 
of  murder  in  the  second  degree,  and  sen- 
tenced to  imprisonment  in  the  peniten- 
tiary ;  M*Cune  and  Cottrell  each  for  the  tenn 
of  eighteen  years,  and  Parsons  for  the  term 
of  five  years. 

tNew  Trials— Bvldence— Weight  and  S«rfflcieiKy.-<On 

this  subject  see  the  principal  case  cited  In  Hill  v. 
Com..  2  Oratt  608.  917,  zxxA  foot-noU:  Vaiden  v.  Com., 
18GratL  728  (see  also, /oo^note  to  same  case):  ReaA 
V.  Com..  22  Oratt.  942  (see  also.  foot-noU)-,  Howell  t. 
Com.,  26  Gratt.  1007:  SUte  v.  Morgan,  35  W.  Va  m. 
18  S.  E.  Rep.  801.  See  monographic  note  on  '*Ncir 
Trials." 
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I.  On  the  trial  of  M'Cuoe,  William  Barle 
beings  called  as  a  juror,  and  sworn  and  exam- 
ined on  his  voir  dire,  stated,  that  he  had 
heard  none  of  the  evidence  on  any  of  the  pre- 
vious examinations  of  the  prisoner,  but  had 
heard  the  rumours  and  reports  in  the  country 
concerning^  this  case,  and  conversations  re- 
specting the  same,  and  irom  what  he  had 
thus  heard  he  had  made  up  and  expressed 
a  pretty  decided  opinion  thereon,  if  they  be 
true,  which  opinion  was  unchanged  by  any 
thing  he  had  since  heard  ;  but  if  the  evidence 
should  present  the  facts  differently  from  the 
relations  which  he  had  heard,  then  there 
"would  be  no  opinion  resting  on  his  mind, 
drawn  from  the  rumours  and  conversations 
aforesaid:  that  he  felt  no  leaning  or  prej- 
udice for  or  against  the  prisoner,  and  not- 
w^ithstanding  the  rumours  and  reports  which 

he   had    heard,    and  the    opinions   or 

773  conclusions  of  *his  mind  if  these    re- 
ports be  true,  he  was  satisfied  that  he 

could  now  try  the  prisoner  as  fairly  and 
impartially  upon  the  evidence  that  might  be 
adduced,  as  if  he  had  never  heard  of  him  or 
his  case.  Whereupon  the  court  decided  that 
Karle  was  a  competent  juror,  and  he  was 
put  to  the  election  of  the  prisoner ;  who 
excepted  to  the  opinion  of  the  court,  and 
challenged  the  juror  peremptorily. 

II.  On  the  trial  of  Cottrell, Baber, 

Henry  C.  Sisson  and  Isham  Bailey  being 
called  as  jurors,  were  severally  sworn  on  the 
voir  dire,  and  examined  touching  their  indif- 
ferency. 

1.  Baber  stated,  that  he  had  heard  ru- 
mours and  conversations  in  the  country 
concerning  the  occurrences  in  which  the  pris- 
oner was  charged  with  being  a  participator, 
i^hich  were  much  talked  about :  that  during 
the  trial  of  M'Cune,  who  was  jointly  indicted 
i^ith  the  prisoner  and  tried  at  this  term,  the 
juror  had  been  present  in  court,  but  heard 
none  of  the  evidence,  though  he  heard  some 
of  the  arguments,  and  he  thinks  a  part  of 
the  argument  by  the  attorney  for  the  com- 
monwealth :  that  upon  the  rumours  and  con- 
versations aforesaid,  if  they  be  true,  he  had 
formed  an  opinion  of  decided  character, 
v^bich  was  still  abiding  on  his  mind:  but 
that  such  opinion,  so  formed  from  the  sources 
aforesaid,  and  what  he  had  heard,  would 
have  no  influence  upon  him  in  trying  the 
prisoner's  case  :  that  he  felt  no  prejudice, 
leaning  or  bias  for  or  against  the  prisoner, 
and  was  satisfied  that  he  could  now  give  him 
a  fair  and  impartial  trial  according  to  the 
evidence  which  fie  might  hear. 

2.  Sisson  stated,  that  he  had  heard 
rumours  and  frequent  conversations  in  the 
country  touching  the  case  of  the  prisoner 
and  of  others  indicted  with  him  :  that  a  per- 
son who  represented  himself  as  being  pres- 
ent at  a  part  of  one  or  both  of  the  trials 
of  M^Cune  and  Turner  during  the   present 

term,  had  related  in    his  presence  a 

774  *part  of  the  evidence  said  to  have  been 
given   in  :  that  from  these  sources  of 

information,  if  the  information  t>e  true,  the 
juror  had  made  up  an  opinion  of  decided 
character,  which  he  still  entertained,  depend- 
ant however  upon  the  fulness  and  accuracy 


of  the  representations  which  he  had  heard: 
that  he  felt  no  prejudice,  leaning  or  bias  for 
or  against  the  prisoner,  who  was  a  stranger 
to  him ;  and  he  was  satisfied  that  what  he 
had  heard  in  relation  to  his  case,  and  the 
opinions  formed  thereon  as  before  described, 
and  resting  upon  the  grounds  aforesaid, 
would  have  no  influence  upon  his  mind  in 
trying  the  cause ;  he  believed  he  could  now 
give  the  prisoner  as  fair  and  impartial  a 
trial  upon  the  evidence  to  be  adduced,  as  if 
he  had  heard  nothing  about  him  or  his 
cause.  In  answer  to  a  question  by  the  pris- 
oner's counsel,  whether  the  opinion  he  now 
entertained  would  not  remain  the  same  un- 
less removed  by  evidence  of  a  different  state 
of  facts  ?  he  said,  that  it  would. 

3.  Bailey  stated,  that  he  had  heard  divers 
rumours  and  conversations  in  the  country 
relative  to  the  case  of  the  prisoner  and  his 
associates  in  the  indictment :  that  the  affair 
had  been  considerably  talked  of  in  the  neigh- 
bourhood ;  and  from  these  rumours  and  con- 
versations, if  true,  the  juror  had  made  up  an 
opinion  of  decided  cha]:acter,  but  which  was 
necessarily  dependant  upon  the  fulness  and 
accuracy  of  the  reports  he  had  heard :  that 
his  mind  was  free  from  prejudice,  bias  or 
leaning  for  or  against  the  prisoner,  who  was 
unknown  to  him  ;  he  was  satisfied  the  opin- 
ion before  stated  would  have  no  influence 
upon  his  mind  in  trying  the  cause  ;  and  he  be- 
lieved that  notwithstanding  the  rumours  and 
conversations  aforesaid,  he  could  give  the 
prisoner  as  fair  and  impartial  a  trial  upon  the 
evidence  that  might  be  adduced  in  his  case, 
as  if  he  had  previously  heard  nothing  in  rela- 
tion thereto.  In  answer  to  a  question  by  the 
prisoner's  counsel,  whether  the  opinion  he 
now  entertained  would  not  remain  the 
775  same  unless  removed  *by  evidence  of 
a  different  state  of  facts  ?  he  said,  that 
it  would. 

The  court  decided  that  Baber,  Sisson  and 
Bailey  were  all  competent  jurors ;  to  which 
opinions  the  prisoner  filed  exceptions,  and 
challenged  the  jurors  peremptorily. 

III.  On  the  trial  of  Parsons,  John  For- 
queran  and  Dioclesian  Martin  being  called 
as  jurors,  were  severally  sworn  on  the  voir 
dire,  and  examined  touching  their  indiffer- 
ency. 

1.  Forqueran  stated,  that  he  had  not  been 
present  at  any  previous  examination  of  the 
prisoner,  nor  heard  any  evidence  in  relation 
to  his  cau^e,  nor  formed  any  opinion  on  the 
question  of  his  guilt  or  innocence  :  that  upon 
a  former  day  of  the  term,  he  was  present  at 
the  trial  of  M'Cune,  jointly  indicted  with  the 
prisoner  for  the  murder  of  Nichols,  when  he 
heard  a  part  of  the  evidence,  and  a  portion 
of  the  arguments  of  counsel :  that  from  what 
he  then  heard,  he  formed  a  decided  opinion 
as  to  M'Cune,  and  if  he  were  now  called  to 
try  him,  he  should  be  influenced  thereby  : 
but  that  as  to  the  prisoner  Parsons,  he  had 
no  prejudice  or  prepossession,  and  he 
thought  he  should  be  able  to  try  him  as  fairly 
and  impartially  as  if  he  had  heard  noth- 
ing about  the  transaction ;  that  the  opinion 
formed  as  to  M'Cune  would  have  no  influence 
upon  his  mind  in  trying  the  prisoner.    The 
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court  was  of  opinion,  that  althoug^h  the  evi- 
dence as  to  the  manner  in  which  Nichols 
was  killed  mig^ht  be  the  same  on  the  trial  of 
each  of  the  persons  indicted,  yet  as  the 
proofs  and  circumstances  indicating  the  pres- 
ence and  cooperation  of  each,  as  well  as  the 
evidence  of  previous  threats,  and  circum- 
stances indicating*  ill  blood  and  revenge  to- 
wards Nichols,  must  be  and  were  strictly 
confined  to  the  separate  prisoners  as  they  re- 
spectively came  upon  trial,  an  opinion  formed 
as  to  the  guilt  or  innocence  of  any  one 

776  of   them  did    not  'implicate   another, 
whose   guilt   or    innocence   depended 

upon  his  presence  and  giving  aid,  assistance 
or  cooperation  in  the  murder  ;  and  therefore 
Forqueran,  who  had  formed  no  opinion  as  to 
the  prisoner  Parsons  having  participated  in 
the  transaction,  and  was  in  a  state  of  mind 
fairly  and  impartially  to  try  his  case,  was  a 
competent  juror. 

2.  Martin  stated,  that  he  had  heard  the  re- 
ports in  the  country  concerning  the  death  of 
Nichols,  and  the  prisoners  implicated  there- 
in, and  had  formed  some  opinion  thereon,  de- 
pendant upon  the  truth  and  fulness  of  the 
reports  he  had  heard ;  but  he  was  satisfied 
that  these  reports,  and  the  opinion  formed 
on  them,  would  have  no  influence  upon  his 
mind  in  trying  the  prisoner,  and  that  he 
could  now  pass  upon  his  case  according  to 
the  evidence,  free  from  any  leaning  or  bias 
for  or  against  him,  and  decide  it  as  impar- 
tially as  if  he  had  previously  heard  nothing 
of  it.  In  answer  to  a  question  by  the  pris- 
oner's counsel,  he  said  that  the  opinion 
formed  on  the  reports  which  he  had  heard 
was  decided  ;  that  the  rumours  and  conversa- 
tions before  referred  to  he  believed  to  be 
true  at  the  time  he  heard  them ;  and  that 
the  opinion  aforesaid  yet  rested  on  his 
mind  :  but  as  to  the  case  of  this  prisoner, 
he  again  repeated  the  declaration  herein  be- 
fore set  out.  The  court,  considering  the 
rumours  and  conversations  aforesaid  as 
relating  to  the  general  circumstances  of  Nich- 
ols's death,  and  hypothetical  in  their  charac- 
ter, nowise  disturbing  the  impartiality  of 
the  juror  in  passing  upon  the  separate  case 
of  the  prisoner,  decided  that  this  also  was  a 
competent  juror. 

The  prisoner  peremptorily  challenged  both 
of  the  jurors  Forqueran  and  Martin,  and  ex- 
cepted to  the  opinions  of  the  court  deciding 
them  to  be  competent. 

When  the  verdict  of  the  jury  was  rendered 

against    him,  he  moved  the  court    to  set  it 

aside   and  to  award  him  a  new  trial,    upon 

the     ground     that     the    said    verdict 

777  *was  contrary  to  the  evidence  ;  which 
motion  being  overruled,  he  filed  a  bill 

of  exceptions  to  the  opinion  of  the  court, 
wherein  the  facts  proved  at  the  trial  were 
set  forth  as  follows. 

The  widow  of  the  deceased  Jonathan  Nich- 
ols proved,  that  on  the  night  of  the  8th  of 
April  last,  soon  after  dark,  her  husband 
went  to  bed  in  ordinary  health.  In  a  short 
time  thereafter  the  witness  went  to  bed  also, 
in  the  same  bed.  together  with  her  youngest 
child.  When  she  went  to  bed,  she  found  her 
husband  asleep,  lying  on  his  back  on  the  back 


side  of  the  bed.  At  the  time  she  lay  down, 
she  left  a  wood  fire  burning  on  the  hearth^ 
which  gave  a  tolerable  light  in  the  room. 
The  house  occupied  by  the  deceased  was  a 
log  cabin,  16  by  18  feet  square,  with  two  clap- 
tx^rd  doors  on  opposite  sides  of  the  house. 
At  the  time  she  went  to  bed,  both  of  the 
doors  were  closed,  the  one  by  a  chair  set 
against  it,  and  the  other  (nearest  to  which 
she  and  the  deceased  slept)  by  a  trundle  bed 
and  bedstead  in  which  two  of  her  other  chil- 
dren slept.  Between  8  and  9  o'clock,  the  wit- 
ness was  awakened  by  the  discharge  of  a  gun, 
and  immediately  called  to  her  husband  and 
enquired  if  he  did  not  hear  the  firing,  say- 
ing, she  believed  they  were  about  to  be  mur- 
dered ;  to  which  he  made  no  reply,  bat  made 
a  moaning  noise  as  if  awakening  from  a 
dream,  and  turned  in  the  bed  nearly  upon 
his  face.  In  placing  her  hand  on  his  body 
and  shaking  him  in  order  to  arouse  him,  she 
felt  blood,  and  getting  immediately  out  of  the 
bed,  and  going  to  the  head  of  it,  she  saw 
that  her  husband  was  dead.  He  did  not  live 
more  than  a  minute  after  her  awakening. 
Immediately  upon  her  awakening,  she  heard 
the  report  of  three,  four  or  ^ve  guns,  as  she 
supposed,  in  quick  succession,  as  in  counting 
one,  two,  three,  fired  on  the  outside  of  the 
house,  and  near  to  and  around  it.  There 
was  then  a  pause  for  a  short  time,  about  suffi- 
cient to  enable  the  parties  to  reload  their 
guns,  when  there  was  another  firing 
778  of  *four  or  five  guns  in  quick  sac- 
cession  as  before.  After  a  second 
pause  of  about  the  same  length  of  time, 
three  other  guns  were  fired,  at  a  somewhat 
greater  distance  from  the  house ;  and  in  a 
few  moments  thereafter  a  single  8*0 n  was 
fired,  at  the  distance,  as  witness  supposed, 
of  about  one  hundred  yards  from  the  house, 
being  more  remote  than  either  of  the  pre- 
vious firings ;  which  last  report  was  accom- 
panied by  the  scream  or  yell  of  a  man,  which 
the  witness  then  believed  and  now  believes 
to  have  been  the  voice  of  Daniel  F.  M'Cune 
(one  of  the  parties,  jointly  indicted  with  the 
prisoner,  and  whose  trial  and  conviction  had 
preceded  the  present  trial).  The  witness 
had  on  several  other  occasions  (logrollings 
&c.)  heard  the  yell  of  the  said  M'Cune,  and 
thought  she  could  distinguish  it  from  that  of 
any  other  person  :  but  in  the  sounds  heard 
by  her,  there  were  no  words  articulated,  it 
being  a  single  halloo  or  yell.  The  door 
which  had  been  closed  with  the  chair  was  at 
that  time  standing  open  about  wide  enoagb 
to  admit  a  man's  body.  When  it  was  closed, 
there  werie  open  cracks  or  joints  in  the  clap- 
boards, sufficient  to  admit  of  seeing  into  the 
room  from  the  outside  ;  and  the  house  was  an 
open  one,  owing  to  the  chinking  heing  loose 
or  having  dropped  out.  When  the  witness 
awakened,  the  fire  was  still  burning  briskly. 
It  was  further  proved  that  the  death  of 
the  deceased  was  occasioned  by  a  leaden 
bullet,  which  entered  his  body  about  half 
an  inch  above  the  left  nipple,  and  in  its 
course  destroyed  the  large  arteries  leading 
from  the  heart  to  the  upper  extremities, 
and  after  its  force  was  spent,  was  lodged 
near   the  right  shoulder  blade,    about  three 
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fourths  of  an  inch  from  the  surface  of  the 
rigrht  side.  That  the  bullet,  before  strik- 
ing^ and  penetrating  the  body  of  the  de- 
ceased, passed  through  the  clapboard  door 
nearest  to  the  bed  on  which  the  deceased 
lay,  about  three  eighths  of  an  inch  thick, 
over  the  bodies  of  the  witness  and  her 

779  child,  and  through  a  calico  quilt  *and 
light  feather  bed  used  as  a  covering, 

an  oblique  direction,  carrying  a  portion 
of  the  feathers  into  the  cavity  ot  the  body. 
From  the  position  of  the  ground,  the  bullet 
hole  in  the  door,  and  the  direction  in  which 
the  ball  passed  through  said  covering  into 
the  body  of  the  deceased,  it  must  have  been 
discharged  from  a  gun  aimed  from  a  piece 
of  ground  on  the  outside  of  the  house, 
elevated  from  seven  to  nine  feet  above  the 
floor,  and  about  ten  steps  from  the  door 
aforesaid. 

It  was  further  proved  on  behalf  the  com- 
monwealth, that  on  the  afternoon  of  the 
8th  of  April,  about  one  hour  and  a  half 
before  sunset,  William  Turner  and  Jackson 
Cottrell,  parties  jointly  indicted  with  the 
prisoner,  were  at  the  residence  of  Anthony 
Parsons,  the  father  of  the  prisoner  and  with 
ipvhom  he  lives,  distant  about  two  miles  from 
the  house  of  the  deceased  Jonathan  Nichols. 
That  the  said  Cottrell  and  Turner  each  had 
their  guns  with  them,  the  latter  having 
the  gun  which  was  produced  in  court  on 
the  trial,  and  which  will  be  hereafter 
mentioned.  That  the  witness  (who  was  a 
neigrhbonring  man)  was  at  the  same  time 
at  the  house  of  Anthony  Parsons  on  a 
▼isit,  and  also  had  with  him  his  own  gun ; 
and  on  a  conversation  arising  between  the 
^ritness  and  the  prisoner  about  an  exchange 
of  guns,  the  prisoner  went  into  the  house 
and  brought  his  gun  out.  That  between 
annset  and  dark  of  the  same  evening,  the 
aforesaid  Daniel  F.  M'Cune  and  Jackson 
Cottrell  were  together  at  the  house  of  John 
Connelly,  about  a  quarter  of  a  mile  from 
the  house  of  said  Anthony  Parsons;  each 
of  them  having  a  gun,  and  Cottrell  a  pistol 
in  addition.  That  they  left  said  Connelly's 
before  dark,  and  went  in  the  direction  of 
A.  Parsons's.  That  the  said  Daniel  F. 
M'Cune  was  the  brother  in  law  of  the  said 
Anthony  Parsons,  and  the  uncle  of  Jackson 
Cottrell  and  the  prisoner:  that  the  said 
Jackson  Cottrell  was  the  grandson  of  the 
aaid  Anthony  Parsons:  and  that  the  said 
Daniel  F.  M'Cune  lived  about   10  or 

780  11  miles  from  the  said  Parsons' s.  *It 
was  also  proved,  that  in  the  neigh- 
bourhood where  the  transaction  in  question 
occurred,  which  is  a  remote  and  thinly 
settled  part  of  the  county  of  Kanawha,  on 
the  west  fork  of  the  Little  Kanawha  river, 
and  some  sixty  miles  from  the  court  house 
of  said  county,  it  is  the  general  custom  of 
the  inhabitants,  when  going  about  the 
neighborhood  from  house  to  house,  to  travel 
on  foot  and  to  carry  their  guns  with  them. 
It  was  further  proved  on  the  part  of  the 
commonwealth,  that  on  the  night  of  the 
8th  of  April,  about  nine  o'clock,  some  five 
young  persons,  males  and  females,  in  mak- 
ing  a   visit    through    the     neighbourhood, 


called  at  the  house  of  the  said  Anthony 
Parsons,  where  they  remained  about  the 
space  of  ten  minutes.  That  they  did  not 
see  there  either  the  prisoner,  or  either  of 
the  parties  jointly  indicted  with  him ;  and 
the  witnesses  (the  young  persons  aforesaid) 
were  satisfied  that  neither  of  said  persons 
(the  prisoners)  was  in  the  house  when  they 
were  there.  There  were  two  beds  on  bed- 
steads in  the  house,  (which  was  a  small 
one,  about  16  feet  square)  in  one  of  which 
they  saw  Anthony  Parsons  and  his  wife ; 
the  other  was  unoccupied.  There  was  a 
pallet  on  the  floor,  in  which  two  or  three 
of  the  prisoner*s  children  were  asleep.  The 
prisoner's  wife  was  out  of  bed,  standing 
by  the  fire,  with  her  clothes  partly  off  and 
the  remainder  loose  upon  her,  as  if  she  was 
either  preparing  to  go  to  bed,  or  had  just 
risen  from  it.  That  the  same  party  of 
young  persons  went  directly  from  said 
Anthony  Parsons's  to  the  house  of  said 
William  Turner,  which  is  about  300  yards 
from  the  house  of  said  Anthony  Parsons: 
that  a  woman  and  her  little  girl,  the  only 
persons  who  lived   with   said   Turner,    had 

?one  to  bed,  but  said  Turner  was  not  there, 
'hat  they  (the  young  people  aforesaid)  ex- 
tended their  visit  up  the  creek,  about  a 
mile  and  a  half  above  said  Turner's,  to  one 
Jacob  Berkheimer's,  who  also  was  not  at 
home  at  the  time  of  their  visit.  That  as 
the  same  party  of  young  people  were 
781  *returning  from  their  visit  that 
night  between  11  and  12  o'clock,  the 
aforesaid  Jackson  Cottrell  and  William 
Turner  overtook  them :  Turner  then  had  a 
rifle  gun,  but  Cottrell  had  no  gun.  The 
party  proceeded  together  to  Turner's  house, 
where  the  witnesses  (the  young  persons 
aforesaid)  remained  with  Cottrell  and 
Turner  from  one  hour  and  a  half  to  two 
hours,  during  which  time  a  pistol  was  seen 
in  the  possession  of  said  Cottrell.  The 
witnesses  then  left  said  Turner  and  Cottrell 
together  at  the  house  of  the  former,  and 
returned  home  about  one  o'clock. 

It  was  further  proved,  that  on  the  morn- 
ing after  the  death  of  said  Nichols  (being 
Sunday),  a  number  of  the  neighbours  being 
assemble^  at  the  house  of  the  deceased, 
much  search  was  made  for  tracks  and  other 
signs  of  the  persons  who  might  have  been 
present  at  the  house  on  the  preceding 
night.  That  no  bullet  hole  or  other  mark  of 
shooting  was  discovered,  except  the  bullet 
hole  through  one  door  aforesaid :  but  on  and 
about  the  piece  of  elevated  ground  near  the 
house,  before  mentioned,  and  from  which 
the  gun  is  supposed  to  have  been  fired,  foot 
prints  were  discovered,  but  not  sufficiently 
distinct  to  enable  them  to  determine  what 
number  of  persons  had  been  there,  or  to 
ascertain  any  thing  as  to  the  size  or  cover- 
ing of  the  feet.  That  beyond  the  enclosure 
of  the  house,  and  some  two  yards  from  it, 
appearances  of  footprints  in  the  woods 
were  found  leading  in  a  direction  from  the 
premises,  but  not  so  distinct  as  to  enable 
the  witness  to  trace  or  follow  them ;  but  on 
approaching  the  creek,  tracks  were  dis- 
covered crossing  a  small   sandbar,    and   as 
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the  witness  thought,  of  four  persons 
walking  abreast ;  two  of  which  were  of  feet 
covered  with  moccasins,  and  the  other  two 
with  square  toed  shoes.  That  the  said 
tracks  were  measured  by  the  witness,  and 
the  length  thereof  taken  on  a  stick,  which 
stick  he  afterwards  gave  to  the  widow  of 
the  deceased,  by  whom  it  was  lost  or 

782  mislaid.     The   said  *stick  was  never 
applied  to  the   feet   of    the    prisoner, 

or  to'  those  of  either  of  the  persons  jointly 
indicted  with  him.  That  the  Arst  time  the 
prisoner  and  the  persons  indicted  with  him 
were  thereafter  seen,  the  prisoner  and  the 
said  Daniel  F.  M'Cune  had  on  moccasins, 
and  the  said  Turner  and  Cottrell  had  on 
squaretoed  shoes.  From  mere  observation 
of  the  feet  of  the  prisoner  and  of  the  per- 
sons indicted  with  him,  but  without  meas- 
urement, the  witness  who  took  the  measure 
of  the  tracks  was  of  opinion  that  the  size 
of  said  tracks  would  correspond  with  the 
feet  of  the  parties  so  jointly  indicted.  It 
was  also  proved,  that  in  the  neighbourhood 
of  the  occurrence,  the  use  of  moccasins  by 
the  male  inhabitants  was  general  and  com* 
mon,  and  that,  of  the  shoes  worn  in  the 
same  neighbourhood,  those  of  the  square- 
toed  form  were  as  common  as  any  other. 
That  early  on  Sunday  morning  after  the 
death  of  the  deceased,  and  before  the  tracks 
on  the  sandbar  were  examined  by  the  wit- 
ness, it  had  snowed  for  a  short  time  with 
violence,  which  snow  did  not  lie  on  the 
ground  for  any  length  of  time,  but  melted 
nearly  as  fast  as  it  fell :  that  some  rain  also 
fell,  accompanied  by  hail  of  considerable 
size,  which  continued  for  a  very  short  time, 
but  fell  rapidly  while  it  did  continue. 

It  was  further  proved  on  the  part  of  the 
commonwealth,  that  on  the  sunday  after 
the  death  of  the  deceased,  about  9  or  10 
o'clock  in  the  torenoon,  some  five  or  six 
persons  on  horseback  passed  up  the  creek, 
with  a  view  to  give  intelligence  to  the 
neighbourhood  of  what  had  happened. 
That  on  approaching  the  house  of  Thomas 
Cottrell  (the  father  of  Jackson  Cottrell) 
who  was  the  uppermost  settler  on  said 
creek,  and  lived  about  four  miles  from  the 
house  of  the  deceased,  the  said  William 
Turner  was  seen  standing  in  the  door 
of  said  Cottrell's  house.  He  immediately 
withdrew  from  the  door,  went  into  the 
house,  and  c^ickly  returned  accompanied 
by  the  prisoner  and  the  said  Jackson 

783  Cottrell  *(who  lived   there   with    his 
father).     Turner  and  the  prisoner  had 

their  guns  in  their  hands;  Cottrell  had  no 
gun,  nor  any  other  weapon.  Upon  being 
informed  of  the  death  of  Nichols,  the  pris- 
oner (in  the  language  of  witness)  ^*ap- 
peared  astonished  at  the  news;"  Turner 
whistled  and  seemed  indifferent;  while 
Jackson  Cottrell  said  nothing.  Upon  being 
asked  by  the  witness  to  go  down  to  the 
house  of  the  deceased,  the  prisoner  declined 
doing  80,  saying  that  he  was  going  to  an- 
other neighbour's  house  to  pay  for  some 
flaxseed.  On  the  same  day  (sunday  after 
the  death  of  Nichols),  Daniel  F.  M'Cune 
and   William  Turner  came  together  to    the 


house  of  the  deceased.  The  prisoner  came 
also  a  short  time  afterwards.  There  was  at 
that  time  a  considerable  number  of  persona 
collected  at  the  house  of  Nichols,  and  the 
corpse  was  lying  on  the  bed  in  the  same 
position,  not  having  been  moved  except  for 
the  purpose  of  looking  at  the  wound.  When 
the  prisoner  came  into  the  house,  he  asked, 
**Wherft  is  the  dead  man?"  to  which  the 
witness  replied,  ^ 'There  he  lies."  As  the 
prisoner  came  into  the  room,  he  pat  his 
hand  upon  the  wall,  apparently  for  thepnr- 
pose  of  steadying  himself,  and  observed 
that  ' 'people  had  better  be  prayings,  than 
doing  the  like  of  this."  Several  of  the 
witnesses  for  the  commonwealth  were  also 
asked  by  her  attorney  to  describe  the  ap- 
pearance of  the  prisoner  and  M*Cune  and 
Turner  at  that  time.  Some  of  the  witnesses 
in  reply  said,  that  the  prisoner  looked 
whiter  in  the  face  that  day  than  common; 
another,  that  he  looked  confused,  and  that 
his  countenance  indicated  alarm ;  another, 
that  he  looked  distressed  in  mind,  was  pale 
and  red  alternately,  and  that  occasionally 
there  was  a  twitching  or  quivering  in  the 
muscles  about  the  chin.  They  also  stated 
that  Turner  trembled,  as  did  likewise 
M'Cune  in  a  greater  degree ;  that  the  last- 
mentioned,  standing  by  and  leaning 
784  against  the  fence  in  the  yard,  *shook 
all  over,'  and  with  so  much  violence 
that  he  shook  the  fence. 

It  was  also  proved,  that  in  the  afternoon 
of  the  same  day  (sunday  the  9th)  the  said 
Daniel  F.  M'Cune  was  seen  some  two  or 
three  miles  from  the  house  of  Nichols, 
travelling  in  a  direction  towards  his  home, 
with  his  rifle  gun  in  his  possession,  'which, 
as  above  stated,  the  said  William  Turner  had 
in  his  possession  at  the  house  of  Anthony 
Parsons  on  the  evening  of  Saturday  the  8th, 
being  the  same  gun  which  was  produced  in 
court  on  the  trial  of  this  indictment. 

It  was  also  proved  by  the  coroner  who 
held  the  inquest  over  the  body  of  the  de- 
ceased, that  the  rifle  gun  produced  on  tikt 
trial  of  this  cause  was  sent  for  t>y  him 
while  engaged  in  taking  the  inquest ;  the 
place  where  the  gun,  and  the  ballet  monlds 
belonging  to  it,  (which  were  also  produced 
on  this  trial)  were  to  be  found,  having 
been  first  stated  and  pointed  out  to  him  by 
Daniel  F.  M'Cune.  That  the  gun  and 
bullet  moulds  now  in  court  were  accord- 
ingly, and  in  a  short  time,  produced  before 
him.  That  the  moulds  belonging  to  said 
gun  ran  bullets  weighing  from  55  to  60  to 
the  pound;  and  the  bullet  extracted  from 
the  body  of  the  deceased,  upon  beings  placed 
in  a  pair  of  small  medicine  scales  asrainst 
one  of  the  bullets  run  in  the  said  moulds, 
weighed  within  from  two  to  five  grains  of 
the  same  weight  with  the  latter.  The  wit- 
ness who  extracted  the  bullet  from  the 
body  of  the  deceased,  and  weighed  and 
compared  it  as  aforesaid,  supposed  that  its 
loss  of  weight  by  passing  through  the  door 
and  other  substances  before  mentioned, 
before  its  force  was  spent,  would  be  equiv* 
alent  to  the  difference  aforesaid.  It  was 
further    proved,  that  some  five  or  six  jears 
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^STO,  gxxns  of  as  large  calibre  as  the   gnn  \ 
aforesaid   produced  in  court  on  the  trial  of 
the  prisoner,  were  common   in    the  neigh- 
bourhood  of   the   deceased,    but    are 

785  not  so  common  ^latterly,  smaller  guns 
being  now  piore  generally  used. 

It  was  also  proved  on  the  part  of  the  com- 
monwealth, that  on  the  afternoon  of  sunday 
the  9th  of  April,  and  after  the  prisoner  and 
others  indicted  with  him  had  been  at  the 
house  of  the  deceased  as  aforesaid,  the 
prisoner,  Daniel  F.  M'Cune  and  William 
Turner  were  together  in  the  yard  of  An- 
thony Parsons  (with  whom  the  prisoner 
resided  as  aforesaid).  The  said  M'Cune 
stated  to  the  s^d  Turner,  that  from  what 
he  (M'Cune)  could  learn  down  at  Nichols's, 
he  (Turner)  was  suspected  of  having  com- 
mitted the  murder;  and  that  he  (M'Cune) 
would  advise  him  to  leave.  Whereupon  the 
prisoner  also  remarked  to  Turner,  that  if 
lie  (the  prisoner)  were  in  Turner's  place, 
he  would  be  off.  To  which  Turner  replied. 
*'Well,  I  have  nothing  to  keep  me  here  any 
longer;"  but  did  not  deny  or  admit  the 
charge  thus  stated  to  have  been  made 
against  him.  This  conversation  was  held 
in  the  presence  of  the  witness  who  deliv- 
ered it  in  court  upon  the  present  trial,  with- 
out any  apparent  wish  of  the  parties  to 
conceal  the  same.  It  was  further  proved, 
that  Turner  left  the  neighbourhood  the  next 
morning,  and  was  not  arrested  until  some 
days  after  the  prisoner,  M'Cune  and  Cot- 
trell  were  apprehended  and  sent  to  the 
H^ounty  jail. 

The  commonwealth  also  gave  evidence 
lending  to  prove  a  previous  state  of  ill 
blood  on  the  part  of  the  prisoner  towards 
the  deceased,  as  follows,  to  wit : 

That  about  a  year  ago,  the  witness 
thought  in  May,  the  prisoner  was  at  the 
house  of  the  witness,  when  the  witness  said 
to  him,  he  had  understood  that  the  Nichols's 
had  run  him  (the  prisoner).  The  prisoner 
replied,  No,  they  had  tried  to  do  it,  but  he 
had  run  them  with  a  loaded  gun.  Prisoner 
also  said,  he  would  kill  Jonathan  and 
Zephaniah  Nichols  for  it  yet,  if  they  did  not 
watch.  The  witness  lives  in  the  neighbour- 
hood of  the  prisoner,  about  two  miles 

786  off ;  has   been    in    the   habit  *of  fre- 
quently seeing  the   prisoner,    at    his 

own  house  and  the  house  of  the  witness,  at 
log-rollings,  houseraisings  &c.  but  never 
heard  him  in  any  other  wise  threaten  the 
deceased  than  as  above.  When  he  had 
the  conversation  above  stated,  he  seemed 
to  be  in  a  good  humour,  and  it  did  not 
make  any  impression  on  the  mind  of  the 
w^itness.  Witness  has  never  spoken  of  it 
tintil  since  the  death  of  Nichols.  He  has 
seen  the  prisoner  and  the  deceased  in  com- 
pany since  the  conversation  aforesaid,  and 
they  appeared  friendly. 

Another  witness  proved,  that  in  April 
1842,  on  easter  day,  he  met  with  the  pris- 
oner, who  complained  to  him  of  the  Nich- 
ols's. He  said  that  Zephaniah  Nichols,  a 
brother  of  the  deceased,  jumped  out  from 
behind  a  tree  with  a  handspike  as  the  pris- 
oner was  passing  along,  and   that   he    (the 


prisoner)  ran  him  with  his  gun  for  a  short 
distance,  when  Jonathan  Nichols  (the 
deceased)  and  Robert  Nichols  (another 
brother)  came  to  the  assistance  of  Zeph- 
aniah,  and  the  prisoner  in  turn  gave  way 
and  ran.  The  prisoner  at  the  same  time 
applied  to  the  witness,  who  was  a  justice 
of  the  peace,  for  a  warrant  against  the  said 
Nichols's;  but  the  witness,  being  in  the 
act  of  removing  to  an  adjoining  county, 
declined  issuing  such  warrant:  whereupon 
the  prisoner  said,  he  would  then  take  his 
gun  and  run  them  out  of  the  neighbour- 
hood ;  that  they  were  bad  and  troublesome 
people;  that  he  had  no  fears  of  them  per- 
sonally, but  was  afraid  they  would  do  him 
some  private  mischief. 

Another  witness  proved,  that  he  was  at 
work  at  Anthony  Parsons' s  (the  father  of 
the  prisoner)  last  hay  harvest  (1842),  when 
the  prisoner  and  his  father  and  mother 
were  talking  about  the  Nichols's.  One  of 
the  party  stated,  that  some  time  previous, 
some  one  had  stolen  some  meat  from  their 
smokehouse;  that  the  mother  of  the  pris- 
oner, being  about  the  door  or  yard  at  the 
time,  was  hit  on  thie  heel  by  one  of  the 
party  stealing  the  meat;  that  she  had 
called  to  the  prisoner  her  son,  then 
787  *in  the  house,  who  came  out  wijth 
his  gun ;  but  that  they  had  made  their 
escape.  In  the  said  conversation  the  pris- 
oner remarked,  that  if  he  could  have  got  at 
them,  they  would  not  have  got  off  so  easily. 
He  said  also,  it  must  have  been  the  Nich- 
ols's, as  he  did  not  know  any  body  else 
likely  to  have  done  it.  Witness  then  said 
to  the  prisoner,  **There  is  law  for  such 
men,  why  don't  you  take  the  law  on  them?" 
to  which  the  prisoner  replied,  No,  he  would 
take  an  easier  plan  for  it  than  that;  but 
did  not  say  what  plan,  or  any  thing  fur- 
ther. 

Another  witness  proved,  that  the  prisoner 
was  at  his  house  about  a  year  aero,  and  was 
telling  him  of  some  of  the  Nichols's  club- 
bing him.  But  Jonathan  Nichols  (the  de- 
ceased) was  not  connected  with  the  affair 
in  that  conversation. 

It  was  also  proved,  that  in  January  last 
the  deceased,  who  was  overseer  of  the  road 
in  his  neighbourhood,  had  called  the  hands 
out  to  work  the  same.  Some  altercation 
took  place  as  to  the  location  of  the  road  at 
or  near  the  house  of  Anthony  Parsons, 
the  father  of  the  prisoner;  in  which,  how- 
ever, the  deceased  took  no  part.  Words 
passed  between  ^phaniah  Nichols  (brother 
of  the  deceased)  and  Anthony  Parsons, 
who,  it  was  proved,  was  an  elderly  man 
and  blind.  The  said  Zephaniah  threw  three 
sticks  or  clubs  at  old  Anthony  Parsons, 
when  some  one  of  the  company  advised  the 
prisoner  to  go  and  take  his  father  in ;  and 
he  did  go  in  the  direction  of  said  Anthony 
Parsons,  and  accompanied  him  to  the 
house.  The  prisoner  seemed  disinclined  to 
work  on  the  road,  and  did  little  or  no  work 
that  day.  The  deceased,  as  overseer,  about 
the  time  of  the  altercation  before  mentioned, 
ordered  the  men  to  go  to  work ;  when  the 
prisoner    replied,    "Go   to  hell  1"  or  **  Who 


803 


2  ROB. 


Virginia  Rbports,  Annotatbd. 


788,  789. 790 


the  hell  are  yon?"  (Stated  in  both  forma 
by  two  witnesses  for  the  commonwealth. ) 
Whereupon  the  deceased  told  the  prisoner  he 
was  dismissed  from  the  road,  and  that  he 
would  make    him  pay   for  that  day's 

788  work,  and  his  conduct  *^on  the  road ; 
to  which  last  remark  the  prisoner  re- 
plied, that  *'he  wond  pay  it  in  hell,"  or 
that  *'he  would  pay  it  after  he  was  in 
hell."  (Stated  in  both  forms  by  two  of  the 
witnesses. )  A  third  witness,  who  testified 
to  the  same  occurrence  and  conversation 
on  the  road,  represented  the  prisoner  as 
saying  that  he  (the  prisoner)  **  would  pay 
it  when  Nichols  was  landed  in  hell."  The 
last  mentioned  witness,  after  giving  his 
account  of  the  occurrence  and  altercation 
on  the  road,  and  being  asked  by  the  attor- 
ney for  the  commonwealth  whether  he  knew 
any  thing  more,  said,  that  *4t  ran  in  his 
head  that  the  prisoner  also  observed  on  that 
occasion,  that  he  would  see  blood  that 
day."  This  witness  also  said,  that  the  oc- 
currence testified  to  by  himself  and  the 
two  other  witnesses  last  mentioned  took 
place  last  fall,  instead  of  January  as  stated 
by  them.  He  also,  in  reply  to  interroga- 
tories of  the  prisoner's  counsel,  stated  that 
he  did  not  know  on  what  day  or  month  new 
year  came,  on  what  day  of  the  month  or 
year  Christmas  came,  did  not  know  the 
number  of  days  or  weeks  in  the  year,  or 
how  often  the  moon  changed. 

It  was  also  proved,  that  the  deceased 
lived  on  a  small  creek,  a  branch  of  the  west 
fork  of  Little  Kana\^ha  river:  that  from 
the  mouth  of  said  creek  to  the  uppermost 
settler  thereon  is  about  nine  miles:  and 
that,  exclusive  of  the  deceased  and  two  of 
his  brothers,  who  lived  about  a  quarter  of 
a  mile  from  him,  the  only  male  adults  who 
at  the  time  of  the  death  of  said  Nichols 
lived  on  said  creek,  were  the  following, 
namely,  Edward  Parsons,  John  €k>nnelly, 
Thomas  Cottrell  the  father  of  the  said 
Jackson  Cottrell,  and  his  brother  George 
Cottrell,  Jacob  Berkheimer,  the  said  William 
Turner,  and  the  prisoner  and  his  father  the 
said  Anthony  Parsons.  It  was  further 
proved,  that  the  deceased  was  a  peaceable 
and  orderly  man  in  his  neighbourhood,  and 
that  the  prisoner  had  heretofore  sustained 
a  tolerable  character  in  the  same  particu- 
lars.    In   the  language  of  a  witness, 

789  *he  was  of  average  character  with 
those  in  his  neighbourhood.  The  at- 
torney for  the  commonwealth  having 
given  the  evidence  hereinbefore  stated,  of 
this  prisoner  being  in  company  with  others 
of  the  prisoners  as  aforesaid,  of  his  being 
absent  from  home  as  aforesaid,  and  that 
his  father  and  mother  resided  in  the  same 
house  with  him  and  slept  in  the  same  xoom, 
the  prisoner  entirely  omitted  to  fifive  any 
evidence  accounting  for  his  absence  from 
home  on  the  night  aforesaid,  at  what 
hour  he  returned,  or  with  whom  he  had 
been  out  that  night. 

And  this  was  all  the  evidence  in  the 
cause. 

M'Cune,  Cottrell  and  Parsons  severally 
presented    petitions   to   the  general  court,  | 


praying  for  writs  of  error  to  the  judgments 
rendered  against  them  respectively.  The 
opinions  of  the  circuit  court  decUring  the 
competency  of  the  several  jurors  Earle, 
Baber,  Sisson,  Bailey,  Forqueran  and  Mar- 
tin, were  all  complained  of  as  erroneous; 
and  Parsons  complained  also  of  the  refusal 
of  the  court  to  set  aside  the  verdict  against 
him  and  award  a  new  trial.  On  the  ques- 
tion of  competencey  of  the  jurors,  Armi- 
stead's  case,  11  Leigh  657,  Osiander's 
case,  3  Leigh  780,  and  3  Rob.  Pract.  157-163, 
were  cited  and  relied  upon. 

G.  W.  Summers,  B.  H.  Smith,  J.  Hen- 
drick  and  J.  L.  Carr,  for  each  of  the  peti- 
tioners. 

FIELD,  J.  (after  stating  the  proceedings 
had  against  the  petitioners  respectively, 
and  reciting  the  bills  of  exceptions  relative 
to  the  several  jurors  aforesaid)  delivered 
the  opinion  of  the  court  as  follows. 

I.  The  opinion  entertained  by  the  juror 
William  Earle,  who  was  called  upon  the 
trial  of  M'Cune,  had  been  formed  from 
mere  rumour.  It  was  purely  hypothetical. 
And  as  he  did  not  appear  to  be  under 
790  the  ^influence  of  bias  or  prejudice 
either  for  or  against  the  prisoner,  the 
court  is  unanimously  of  the  opinion  that  he 
was  a  good  juror.  The  writ  of  error  is 
therefore  refused  in  M'Cune's  case. 

II.'  In  relation  to  the  three  jurors  Baber, 
Sisson  and  Bailey,  called  upon  the  trial  of 
Cottrell,  the  judges  present  are  also  unani- 
mously of  opinion  that  they  were  compe- 
tent. The  opinions  which  they  had  formed 
were  derived  from  mere  rumour.  They  had 
not  heard  the  evidence.  And  so  far  as  the 
prisoner  and  the  commonwealth  were  con- 
cerned, these  men  were  free  from  partiality, 
bias  or  prejudice.  There  does  not  appear 
to  be  any  error  in  the  record  of  Cottrell 's 
case,  and  the  writ  of  error  is  consequently 
refused. 

III.  The  court  are  likewise  unanimous  in 
the  opinion  that  John  Forqueran,  called 
as  a  juror  on  the  trial  of  Parsons,  was  com- 
petent. 

It  appears  from  the  examination  of 
Dioclesian  Martin,  called  as  a  juror  on  the 
same  trial,  that  his  was  an  opinion  upon 
mere  rumour  and  neighbourhood  reports,  of 
the  truth  of  which  he  had  no  knowledge. 
Towards  the  commonwealth  and  the  pris- 
oner he  occupied  an  impartial  position,  and 
was  not  likely  to  be  influenced  in  his  ver- 
dict by  prejudice.  The  opinion  was  clearly 
a  hypothetical  one,  and  this  court  is  unani- 
mously of  the  opinion  that  he  was  a  good 
juror. 

As  to  the  question  of  a  new  trial,  that 
depended  on  the  evidence  before  the  jury. 
That  evidence  was  entirely  circumstantiaL 
Whether  the  circumstances  were  su£5cient 
to  establish  the  guilt  of  the  prisoner,  or 
not,  it  was  the  province  of  the  jury  to  de- 
cide. The  jury  was  satisfied  that  they  were 
sufiicient,  and  convicted  the  prisoner.  With 
this  verdict  the  judge  before  whom  the  trial 
took  place,  and  who  heard  all  the  evidence, 
has  indicated  his   satisfaction,  by  overrol- 
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ing  the  prisoner's  motion  for  a  new  trial. 
Where    the    finding    of  the  jury  is  clearly 

against  the  evidence,  or  clearly  with- 
791      out  *evidence    to  justify  it,  it  is  the 

duty  to  the  court  to  set  the  verdict 
aside  upon  the  application  of  the  prisoner, 
a.nd  to  grant  him  a  new  trial.  The  cir- 
cumstantial evidence  in  this  case,  which 
hsLH  been  set  forth  in  the  bill  of  exceptions, 
lias  been  examined  by  this  court,  and  al- 
though we  do  not  regard  it  as  amounting 
to  very  strong  and  clear  proof,  yet  a  large 
majority  of  the  court  are  of  the  opinion 
that  this  court  cannot  with  propriety  dis- 
turb the  verdict  and  judgment  on  that 
ground.  From  this  opinion,  however, 
judges  lyomax  and  Qholson  dissent.  They 
regard  the  testimony  as  clearly  insufficient 
to  establish  the  guilt  of  the  prisoner,  and 
would  be  willing  to  award  the  writ  of  error 
on  that  ground  only. 

In  each  case,  writ  of  error  denied. 


Campbell    and  Others    v.    The 
Commonwealth. 

June,  184S. 

Criminal  Law— Trespass— Construction  of  Statute*— 
Case  at  Bar.— A  party  in  actual  and  peaceable  poa- 
Besslon  of  land,  which  be  claims  as  his  own. 
encloses  it  with  a  fence.  About  foar  years  after- 
wards another  person,  who  claims  the  same  land 
and  has  a  better  title  to  it,  forcibly  pulls  down 
and  removes  the  fence.  Held,  this  is  not  a  tres- 
pass for  which  a  prosecution  can  be  sustained 
under  the  statute  of  February  14,  1828,  Acts  of 
182S-8.  ch.  34,  S  1. 

An  indictment  for  wilful  trespass,  con- 
taining two  counts,  was  found  against 
David  C.  Campbell,  Elisha  Hobbs  and 
Alexander  Smyth,  in  the  circuit  court  of 
Lee  county  at  April  term  1842.  The  first 
count  charged  that  the  defendants,  on  the 
31st  of  March  1842,  at  the  said  county,  '*did 
unlawfully  and  maliciously,  and  without 
lawful  authority,  pull  down,  injure  and  de- 
stroy a  certain  fence  then  and  there 
792  being  on  the  land  of  John  G.  *King 
in  the  said  county,  against  the  form 
of  the  statute"  Ac,  The  second  count 
charged  that  the  said  defendants,  on  &c, 
at  &c.  '*did  knowingly  and  wilfully,  with- 
out lawful  authority,  but  not  feloniously, 
take  and  carry  away  a  certain  other  fence 
then  and  there  being  on  the  land  of  John 
Cr.  King  in  the  said  county,  against  the 
form  of  the  statute"  Act 

^Criminal  Law— Trespass— Construction  of  Statute.— 

For  the  proposition  that  the  statute  of  February  14, 
18S3,  has  been  unlformally  construed  to  be  a  statute 
affalnst  wU/ul  trespass,  the  principal  case  Is  cited  in 
State  V.  Porter,  26  W.  Va.  680.  See  Israel's  Case,  4 
Leiffh  975  :  Dye's  Case,  7  Oratt  662. 

tThe  indictment  was  framed  upon  the  statute  of 
February  14,  1828,  (Acts  of  1S22-3,  p.  86,  ch.  84,  S  1; 
Supp.  to  R.  C.  p.  280,  ch.  226.)  which  enacts,  "that 
any  person  who  shall  knowingly  and  wilfully,  with- 
out lawful  authority,  cut  down  any  tree  growiuff  on 
the  land  of  another,  or  destroy  or  injure  any  such 


The  defendants  pleaded  not  guilty.  Upon 
the  trial,  a  patent  to  John  G.  King,  dated 
in  1822,  and  embracing  the  land  in  ques- 
tion, was  introduced  on  the  part  of  the 
commonwealth.  The  prosecutor  further 
gave  evidence,  that  18  or  20  years  ago,  a 
certain  James  Campbell,  claiming  that 
King's  patent  interfered  for  a  few  acres  at 
one  corner  with  his  (Campbell's)  land,  went 
upon  the  disputed  part,  built  a  cabin  on  it, 
and  lived  there  for  sometime.  That  King, 
in  October  1824,  brought  his  complaint  of 
forcible  entry  and  detainer  against  Camp- 
bell, upon  which,  during  the  same  month, 
a  verdict  was  found  for  King,  but  in  con- 
sequence of  an  informality  in  the  finding, 
judgment  was  rendered  in  favour  of  Camp- 
bell: whereupon  King  threatened  suit  by 
writ  of  right;  to  prevent  which,  Campbell, 
before  leaving  the  courthouse,  agreed  to 
surrender  possession  to  King,  and  did 
shortly  afterwards  surrender  it,  and  King 
had  ever  since  held  peaceable  possession, 
until  the  commission  of  the  trespass 
now  complained  of.  That  about 
793  *4  years  ago.  King  fenced  the  dis- 
puted land,  and  cleared  and  cultivated 
part  of  it;  3  or  4  years  after  which,  the  de- 
fendants went  upon  the  land  and  tore  down 
and  removed  the  fence,  in  opposition  to  the 
remonstrances  of  King.  Shortly  after- 
wards, this  indictment  was  found  against 
them. 

On  the  part  of  the  defendants,  evidence 
was  adduced  for  the  purpose  of  shewing 
that  the  said  James  Campbell,  under  whose 
authority  and  direction  the  alleged  trespass 
was  committed,  had  title  to  the  land  older 
and  better  than  that  of  King.  Campbell 
himself  was  examined  as  a  witness.  He 
claimed,  under  various  deeds  which  he  pro- 
duced, 500  acres  of  land,  parcel  of  a 
tract  of  920  acres  alleged  to  have  been 
granted  by  the  commonwealth  to  W.  An- 
derson ;  but  no  patent  was  produced,  nor 
were  the  deeds  aforesaid  in  any  way  con- 
nected with  such  patent ;  and  one  of  them 
purported  to  have  been  made  by  the  widow 
and  executor  of  a  decedent,  without  author- 
ity from  him  to  convey.  Neither  was  it 
shewn  that  any  of  those  deeds  conveyed  the 
land  on  which  the  trespass  was  alleged  to 
have  been  committed. 

After  the  evidence  was  closed,  the  attor- 
ney for  the  commonwealth  moved  the  court 
to  instruct  the  jury  as  follows:  **If  the  jury 
shall  believe  from  the  evidence,  that,  at  the 
time  of  the  commission  of  the  trespass 
charged  in  the  indictment,  John  G.  King 
was  in  actual  peaceable  possession  of  the 
land  inclosed  by  the  fence  in  the  indictment 

tree,  or  any  building,  fence  or  other  improvement, 
or  the  soil  or  ffrowiuff  crop  on  the  land  of  another  : 
or  shall  knowingly  and  wilfully,  without  lawful 
authority,  but  not  feloniously,  take  and  carry 
away,  or  destroy  or  injure  any  tree  already  cut,  or 
any  other  timber  or  property  real  or  personal  be- 
louffiuff  to  another,**— "shall  be  deemed  guilty  of  a 
misdemeanour,  and  may  be  prosecuted  and  pun- 
ished as  in  other  cases  of  misdemeanour  at  the 
common  law."— Note  in  Original  Edition. 
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mentioned,  under  a  claim  of  right  thereto, 
and  had  built  said  fence,  and  held  such  pos- 
session for  about  four  years  prior  to  the  said 
trespass;  then,  although  James  Campbell, 
who  had  employed  the  defendants  to  commit 
the  act  charged  as  a  trespass  in  said  indict- 
ment, may  have  had  a  better  legal  title  to 
the  land  inclosed  as  aforesaid  than  the  said 
King,  the  defendants  had  no  authority  to 
enter  forcibly  upon  the  said  land  and  pull 
down   and    remove    said   fence,    and 

794  *an  entry  by  them    for  such  purpose, 
under  the  authority  of  said  Campbell, 

and  the  pulling  down  and  removing  said 
fence,  if  done  by  the  defendants,  amount 
to  such  an  act  of  trespass  as  is  suiSicient  to 
sustain  this  prosecution." 

The  court  gave  the  instruction;  being 
clearly  of  opinion  that  the  same  was  cor- 
rect in  point  of  law,  though  entertaining 
some  doubt  whether  the  evidence  in  the 
case  even  tended  to  prove  a  title  in  Camp- 
bell superior  to  that  of  King,  and  so 
whether  the  instruction  was  not  objection- 
able as  presenting  merely  an  abstract  prop- 
osition. 

To  this  instruction  of  the  court,  the  de- 
fendants excepted. 

The  jury  returned  a  verdict  finding  the 
defendants  guilty,  and  assessing  upon  each 
of  them  a  fine  of  1  dollar  66  cents ;  and  the 
court  rendered  judgment  against  them  for 
the  fines  so  assessed,  and  the  costs  of  the 
prosecution. 

On  the  petition  of  the  defendants,  the 
general  court,  at  the  last  term,  awarded  a 
writ  of  error  to  the  judgment. 

H.  S.  Kane  for  the  plaintiffs  in  error: 
the  attorney  general  for  the  commonwealth. 

The  general  court  decided,  **that  the  in- 
struction which  the  circuit  court  gave  to 
the  jury  upon  the  trial  was  incorrect,  and 
ought  not  to  have  been  given."  Therefore, 
judgment  reversed,  verdict  set  aside,  and 
cause  remanded  to  circuit  court  for  a  new 
trial. 

795  *Thoma8  v.  The  Commonwealth. 

June,  1848. 

Perjury  —  Indictment  —  Averments  —  "Wilfully.  Cor- 
ruptly  and  Falsely. "•—An  indictment  for  perjury  In 
flrlvtDfir  false  testimony  before  a  srrand  jury,  cbaxfires 
tbat  the  defendant,  beinsr  duly  sworn,  "did  depose 
and  give  evidence  to  the  srrand  jary  in  substance 
and  to  the  effect  foUowinir."  (Ktatingr  the  testl- 


*PerJnry -Indictment  -Averments-**  Wilfully.  Cor. 
ruptly  and  Falsely".— The  principal  case  is  cited  in 
Fitch  V.  Com.,  92  Va.  834. 34  S.  E.  Rep.  272.  See  mono- 
graphic note  on  "Indictments.  Informations  and 
Presentments"  appended  to  Boyle  v.  Ck)m.,  14  GratL 
674. 

Grand  Jury— Evidence  of  Proceedings  before.— The 

principal  case  is  cited  in  United  States  v.  Farringr- 
ton,  5  Fed.  Rep.  347,  to  the  point  that  srenerally  the 
evidence  of  ffrand  jurors  is  competent  whenever 
it  is  necessary  to  ascertain  what  was  the  issue  or 
what  the  testimony  of  witnesses  before  a  irrand 
jury  in  a  sriven  case. 


mony)  "which  said  evidence  was  wilfully  false 
and  corrupt,  for  in  truth"  &c.  (falsi fyinr  the  facts 
deposed  to)  "and  so  the  defendant  did.  in  manner 
and  form  aforesaid,  commit  wilful  and  corrupt 
per  j  ury.  *'  On  general  demurrer  to  the  indictment. 
Held,  here  is  no  sufficient  averment  tbat  tbe 
defendant  wilfully  or  corruptly  swore  falsely, 
and  the  indictment  is  defective  as  well  at  common 
law  as  under  the  statute. 

Solomon  Thomas  was  indicted  in  the  cir- 
cuit superior  court  of  law  and  chancery  for 
Giles  county,  as  far  back  as  October  term 
1831,  for  perjury  alleged  to  have  been  com- 
mitted by  him  in  giving  evidence  before  a 
g^and  jury  impaneled  in  the  late  superior 
court  of  law  for  the  said  county.  The  in- 
dictment set  forth,  that  on  the  19th  of  April 
1830,  a  grand  jury  being  sworn  in  the 
said  superior  court  of  law,  diligently  to 
enquire  Ac.  (stating  the  oath  in  the  terms 
prescribed  by  the  statute)  the  said  Solomon 
Thomas,  after  the  grand  jury  were  sworn, 
appeared  in  court  and  was  desirous  to  go  to 
the  grand  jury  as  a  prosecutor,  to  give  evi- 
dence of  a  breach  of  the  peace  alleged  by 
him  to  have  been  committed  by  Isaac 
French  in  January  1830;  and  at  his  own 
instance  he  was  sworn  by  the  clerk  of  the 
court,  by  direction  of  the  court,  to  give 
evidence  to  the  grand  jury:  which  said 
clerk,  by  direction  of  the  court,  had  full 
power  and  authority  to  administer  snch 
oath.  And  then  the  indictment  proceeded 
in  the  following  words:  *'And  the  said  Sol- 
omon Thomas,  being  sworn  in  manner  and 
form  aforesaid,  did  then  and  there  go  to  the 
grand  jury,  and  did  depose  and  give  evi- 
dence to  the  said  grand  jury  in  substajice 
and    to    the    effect   following,    to  wit,  that 

Isaac  French,  at  James  French's  io- 
7%      fare,    which  *was   in    the  month    of 

January  1830,  pushed  on  him  the  said 
Solomon    Thomas    for   a   fight,  and  struck 
him  two  or  three  times  before  he  (Thomas) 
struck  Isaac  French,  and  that  he  (Thomas) 
was  obliged  to  strike   said  French  in  order 
to  defend  himself,  after  having  been  struck 
by  said  Isaac  French   two  or  three  times; 
which     said    evidence    given    to   the   said 
grand  jury  was  wilfully  false  and  corrupt, 
for  in    truth   and    in    fact    the    said   Isaac 
French,  at  the  in  fare  of  James  French  in 
the  month  of  January  1830,  had  not  pushed 
on  the  said    Solomon    Thomas   for  a  light, 
and  struck  the  said    Solomon   Thomas  two 
or   three   times    before    the   said   Solomon 
Thomas  struck  the  -said   Isaac  French,  but 
on  the   contrary   the  said  Solomon  Thomas 
struck    the    said    Isaac   French  first,  when 
the  said  Isaac  French  did  not  push   on  tbe 
said    Thomas    for   a    fight,    and    was    not 
wanting    to    fight    with    the   said  Solomon 
Thomas :  which  said  evidence  given  by  tbe 
said    Solomon    Thomas   to   the  said  grand 
jury  on  the  said  19th  day  of  April  1830,  was 
material  in   procuring   the    grand   jury  to 
find   an    indictment  against  the  said  Isaac 
French,  for  a  breach  of  the    peace,   a  true 
bill,  and  which   the   said    grand    jary,   in 
consequence  of   the   evidence   of   the   said 
Solomon  Thomas  given  to  them,    did  find* 


806 


2  ROB. 


Thomas  v.  Thk  Commonwbai^th. 


797,  798,  799 


And  so  the  grand  jurors  aforesaid  do  say 
that  the  said  Solomon  Thomas,  on  the  said 
19th  day  of  April  1830,  did,  in  manner  and 
form  aforesaid,  commit  wilful  and  corrupt 
perjury,  against  the  form  of  the  stat- 
ute" Ac. 

Process  to  answer  the  indictment  was 
from  time  to  time  awarded  and  ineffectually 
issued  against  the  defendant,  and  the  case 
regularly  continued,  until  the  year  1841. 
Being  at  length  arrested,  he  was  brought 
into  court  at  October  term  1841 ;  when  he 
demurred  generally  to  the  indictment,  and 
the  attorney  for  the  commonwealth  joined 
in  the  demurrer.  ^The  court,  after  argument 
of  the  demurrer,  overruled  the  same,  and 
the  defendant  thereupon  pleaded  not  guilty 
to  the  indictment.     A  trial  being  had, 

797  the  jury   found   him  *guilty,  and  as- 
sessed  his  line  to  one  dollar;  and  the 

court  rendered  judgment  against  him,  for 
the  said  fine  and  the  costs  of  the  prosecu- 
tion, and  that  he  be  imprisoned  in  the 
county  jail  for  the  term  of  one  year  with- 
out bail  or  mainprise. 

Upon  his  petition,  the  general  court,  at 
December  term  1841,  awarded  a  writ  of  error 
to  the  judgment. 

Stanard  for  the  plaintiff  in  error :  the  at- 
torney general  for  the  commonwealth. 

f'lELD,  J. ,  delivered  the  opinion  of  the 
court.  This  case  has  been  argued  upon  a 
variety  of  questions  that  arise  upon  the 
record;  but  as  the  opinion  of  the  court 
upon  a  single  question  is  decisive  of  the 
cause,  we  deem  it  necessary  to  refer  to  so 
much  only  of  the  record  as  will  be  sufficient 
to  shew  the  point  upon  which  the  decision 
is  made. 

The  indictment,  as  to  the  perjury,  is  in 
the  following  words:  [Here  the  judge  re- 
cited the  terms  of  the  indictment  as  above 
set  forth.]  Upon  the  general  demurrer, 
all  defects  in  the  indictment,  both  as  to 
form  and  substance,  were  put  in  issue. 
Commonwealth  v.  Jackson,  2  Va.  Cas.  501. 
Whether  we  regard  the  indictment  in  this 
case  as  an  indictment  for  perjury  at  com- 
mon law,  or  for  perjury  under  the  Virginian 
statute,  1  Rev.  Code,  ch.  148,  2  1,  p.  571, 
we  are  unanimously  of  opinion  that  it  is 
defective,  in  not  setting  forth  the  crime  of 
perjury  with  sufficient  direct  and  positive 
averments.  An  indictment  upon  the  statute 
should  aver  that  the  defendant  did  **  wil- 
fully, corruptly  and  falsely'*  swear  or 
affirm,  as  the  case  may  be.  An  indictment 
at  common  law  need  not  contain  these 
words;  but  if  they  are  omitted,  such  other 
words  should  be  used  in  lieu  of  them,  as 
will  serve  to  shew  the  criminal  intent,  give 
to  the  indictment  a  precise  and  sufficient 
certainty,  and  apprize  the  defendant  of  the 
distinct  charge  made  against  him. 

798  *In    all     indictments,    the    offence 
charged  should  be   averred  distinctly 

and  directly,  and  not  by  way  of  intendment 
or  argument.  In  this  case  the  indictment, 
after  setting  out  the  evidence  given,  charges 
that  the  ^^said  evidence  was  wilfully  false 
and  corrupt:"  but  nowhere  does  it  directly 


charge  that  the  accused  wilfully  and  cor- 
ruptly swore  falsely.  We  regard  the  aver- 
ment (if  averment  it  be)  that  the  **evidence 
was  wilfully  false  and  corrupt,"  at  most 
as  charging  the  corrupt  oath  by  argument 
only,  and  not  directly. 

Judgment  of  circuit  cour%  reversed,  and 
judgment  entered  sustaining  the  demurrer, 
and  discharging  the  plaintiff  in  error  from 
the  indictment. 


(Note  by  reporter.)  It  has  been  held  in  *Fennsyl- 
vanla,  tbat  it  is  not  indispensable,  in  mentioning  tbe 
act  of  swearlDfiT.  to  state  that  the  defendant  did 
falsely,  corruptly  and  voluntarily  swear,  in  order 
to  constitute  the  offence  of  perjury  at  common  law. 
The  allesration  that  the  defendant  did  voluntarily 
and  of  his  own  free  will  and  accord  propose  to  the 
court  to  purire  himself  of  the  contempt  allesred 
against  him;  and  then  (after  statin?  the  oath,  the 
matter  deposed  to,  and  wherein  it  was  false)  the 
concluding  averment  that  so  the  defendant,  by  his 
own  act  and  consent,  and  of  his  own  most  wicked 
and  corrupt  mind  and  disposition,  in  manner  afore> 
said  did  knowinffly,  falsely,  wickedly,  maliciously, 
wilfully  and  corruptly  commit  wilful  and  corrupt 
perjury,— did,  it  was  considered,  sufficiently  assert 
and  charge  against  the  defendant  the  wilfulness, 
absoluteness,  falsity  and  malice  of  the  oath.  Res- 
publica  V.  Newell,  8  Yeates  407. 

In  Ck}x's  case,  1  Leach's  C.  L.  71,  an  indictment  at 
common  law,  which  charg-ed  that  the  defendant 
"falsely,  maliciously,  wickedly  and  corruptly 
swore,"  &c.  was  holden  sufficiently  to  imply  that  the 
offence  was  committed  wilfully:  but  it  was  consid- 
ered at  the  same  time,  that  in  an  indictment  on  the 
statute  5  Eliz.  ch.  9,  the  offence  must  be  expressly 
laid  to  have  been  wilfully  committed. 

In  The  king  ▼.  Richards,  7  Dowl.  &  Ry.  66B,  16  Enff. 
Ck>m.  Law  Rep.  814,  the  indictment  charged  that  the 
defendant  was  duly  sworn  as  a  witness  on  the  trial 
of  I.  H.  "and  then  and  there  falsely  and  maliciously 
gave  false  testimony  against  the  said  I.  H."  &c.  "by 

then  and  there  falsely  deposing  and  giving'  in 
799    evidence*'  *&c.  and  so  the  said  defendant  "did 

in  manner  and  form  aforesaid  commit  wilful 
and  corrupt  perjury."  The  case  coming*  before  the 
court  of  king's  bench  on  a  rule  nisi  for  arresting 
the  judgment.  Abbott,  C.  J.,  said— "I  am  of  opinion 
that  the  rule  must  be  made  absolute.  As  to  the 
first  four  counts,  the  objection  is,  that  they  do  not 
charge  that  the  defendant  swore  wilfully  and  cor- 
ruptly, but  merely  that  he  swore  falsely  and  mali- 
ciously. Now,  according  to  every  definition,  the 
offence  of  perjury  consists  in  swearing  to  some 
matter  which  is  untrue,  wilfully  and  corruptly. 
Whether  the  word  maliciously  may  supply  the  place 
of  one  or  other  of  these  words,  it  Is  not  necessary, 
in  the  present  case,  expressly  to  decide,  because 
this  indictment  contains  neither:  but  the  case  of 
Rex  V.  Cox,  Leach's  Cr.  Ca.  71,  is  an  express  author- 
ity to  shew,  that  without  one  or  the  other,  an  indict- 
ment for  perjury  cannot  be  sustained.  It  still 
remains  a  question,  whether  the  use  of  one,  in  the 
absence  of  the  other,  would  be  sufficient."  The 
other  judges  present  (Bay ley  and  Littledale)  con- 
curred. The  case  of  The  king  v.  Stephens,  5  Bam.  & 
Cress.  246.  11  Eng.  Com.  Law  Rep.  316,  decided  by  the 
court  of  king's  bench  at  the  same  time  with  Rich- 
ard's case,  is  in  all  respects  similar  to  it. 
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800  ^Pitman  v.  The  Commonwealth. 

Wright  V.  Same. 

June,  1848. 

OaminiT—Constructlon  of  Statute.*— The  statute  of 
March  26.  1842,  (Acts  of  1841-2.  ch.  09.  S  4,  p.  44.) 
enactinff  "that  in  all  recoyeries  hereafter  had  for 
violations  of  the  ffaminff  laws,  tbe  fee  recovered 
shall  be  ten  dollars  for  the  commonwealth 's  at- 
torney, and  the  sum  of  thirty  dollars  shall  be 
paid  to  the  literary  fund  in  lieu  of  the  sum  as  at 
present  provided,"  had  no  application  whatever 
to  offences  committed  before  its  passaire,  but  such 
offences  remained  liable  to  prosecution  and  pun- 
ishment under  the  preexisting  law,  in  the  same 
manner  as  if  the  said  statute  had  never  been 
passed. 

Same— Process  — Capias— Reversal  of  Judj^inent.— A 
party  beiuff  indicted  for  playing  at  an  unlawful 
ffame,  the  court  immediately  awards  a  capias 
airalnst  him,  returnable  the  next  day ;  at  the 
return  day,  he  moves  to  quash  the  capias  as  im- 
proper process,  which  motion  the  court  overrules, 
and  compels  him  to  plead  forthwith  :  Hbld,  the 
IrrefiTularity  (if  any)  in  this  proceeding  is  no  suffi- 
cient ffround  to  reverse  judg-ment  against  the 
defendant 

John  W.  Pitman  was  indicted  in  the  court 
of  hustings  for  the  town  pf  Fredericksburg, 
on  the  13th  of  May  1842,  for  unlawful  gam- 
ing by  playing  at  cards  at  the  EU^gle  tavern, 
a  place  of  public  resort  in  said  corporation, 
within  six  months  then  last  past.  On  the 
15th  of  July  1842,  the  defendant,  having 
been  duly  summoned  to  answer  the  indict- 
ment, appeared  and  pleaded  not  guilty ;  and 
a  trial  being  thereupon  had,  the  jury  found 
him  guilty  in  manner  and  form  as  in  the 
indictment  alleged,  and  the  court  rendered 
judgment  against  him  for  a  fine  of  20  dol- 
lars and  the  costs  of  the  prosecution.  By 
a  bill  of  exceptions  filed  by  the  defendant, 
it  appear<id,  that  on  the  trial  of  the  issue, 
the  commonwealth  proved  that  the  said  de- 
fendant, within  six  months  before'  the 
finding  of  the  indi<;tment,  and  prior  to  the 
first  of  March  1842,  did  game  by  playing 
at  a  game  played  with  cards,  at  the  Efagle 
tavern,  a  place  of  public  resort  in  Fred- 
ericksburg ;  which  being  all  the  facts 

801  proved    on    the  *trial,  the  defendant, 
after  the  verdict  was  rendered,  moved 

the  court  to  set  it  aside  and  grant  him  a 
new  trial,  upon  the  ground  that  the  said 
verdict  was  against  the  law  and  the  evi- 
dence of  the  case ;  and  this  motion  being 
overruled  by  the  court,  he  excepted  to  its 
opinion.  To  the  judgment  of  the  court  of 
hustings  a  writ  of  error  was  awarded  by  the 
judge  of  the  circuit  superior  court  of  Spot- 
sylvania, upon  a  petition  of  the  defendant, 
in  which  he  insisted  that  the  act  of  March 
26,  1842,  (Acts  of  1841-2,  ch.  69,  {  4,  p.  44,) 
enacting  ^'that  in  all  recoveries  hereafter 
had  for  violations  of  the  gaming  laws,  the 
fee  recovered  shall   be    ten   dollars   for  the 

*OaiBlnff— Construction,  of  Statute.— The  principal 
case  is  cited  in  2  Va.  Law  Reg*.  458.  See  mono- 
graphic note  on  "Qaminff"  appended  to  Neal  v. 
Com..  2  Gratt  917.  | 


commonwealth's  attorney,  and  the  sum  of 
thirty  dollars  shall  be  paid  to  the  literarj 
fund  in  lieu  of  the  sum  as  at  present 
provided, '  *  had  the  e£fect  to  repeal  the  pre- 
existing statute  for  punishing  this  class  of 
offences ;  and  as  it  contained  no  provision 
for  the  prosecution  of  offences  committed 
before  its  passage,  and  the  only  act  of 
gaming  proved  against  this  defendant  was 
committed  before  that  date,  this  prosecution 
could  not  be  sustained,  and  conaeqaently 
the  court  of  hustings  erred  in  overruling 
the  motion  for  a  new  trial.  The  cause  was 
heard  in  the  circuit  court  of  Spotsylvania 
at  October  term  1842;  when  that  court  was 
of  opinion,  that  the  statute  of  March  26, 
1842  did  not  operate  to  discharge  the  pun- 
ishment of  offences  committed  prior  to  its 
passage,  but  that  the  court  of  hustings 
nevertheless  erred  in  giving  judgment  for 
the  sum  of  20  dollars  fine,  instead  of  30  dol- 
lars. The  circuit  court,  therefore,  proceed- 
ing to  give  such  judgment  as  the  court  of 
hustings  ought  to  have  given,  considered 
thaf  the  plaintiff  in  error,  for  the  offence 
alleged  against  him  in  the  indictment,  for- 
feit and  pay  to  the  commonwealth  30  dol- 
lars, and  that  he  pay  the  costs  of  the 
prosecution  in  ,the  said  court  of  hustings, 
including  a  fee  of  ten  dollars  to  the  attor- 
ney for  the  commonwealth,  and  also  the 
costs   expended  about    the  defence    in   the 

circuit  court. 
802  *^Thomas  Wright  was  also  indicted 

in  the  said  court  of  hustings,  on  the 
same  13th  of  May  1842,  for  unlawful  gam- 
ing by  playing  at  cards  at  the  tavern  of  R. 
It,  Blackburn,  a  place  of  public  resort  in 
said  corporation,  within  six  months  then 
last  past.  On  the  motion  of  the  attorney 
for  the  commonwealth,  the  court,  immedi- 
ately upon  the  finding  of  the  indictment, 
awarded  a  writ  of  capias  against  the  de- 
fendant, returnable  the  next  day.  On  the 
return  day  (the  14th)  the  defendant  moved 
the  court  to  quash  the  capias,  as  irregular 
and  improper  process;  but  the  court  over- 
ruled the  motion,  and  required  him  to  plead 
forthwith  to  the  indictment;  to  which 
opinion  and  decision  of  the  court  he  ex- 
cepted. He  thereupon  pleaded  not  guilty, 
and  a  jury  was  impaneled  for  his  trial. 
At  the  trial,  the^  commonwealth  having 
offered  in  evidence  the  testimony  of  a  wit- 
ness, who  deposed  that  in  December  1841  tbe 
defendant  played  a  game  with  cards  at  R. 
I4.  Blackburn's  tavern,  a  place  of  public  re- 
sort in  Fredericksburg,  and  this  being  all 
the  evidence  offered  on  the  part  of  the  com- 
monwealth, the  defendant  moved  the  court 
to  instruct  the  jury,  4hat,  upon  the  evi- 
dence aforesaid,  the  prosecution  in  this  case 
could  not  be  maintained,  and  that  the  jury 
ought  to  find  a  verdict  for  the  defendant 
The  court  refused  to  give  such  instruction, 
and  the  defendant  excepted  to  its  opinion. 
The  jury  having  found  him  guilty  in  man- 
ner and  form  as  alleged  in  the  indictment, 
the  court  rendered  judgment  against  him 
for  a  fine  of  thirty  dollars,  and  the  costs  of 
the  prosecution.  He  then  applied  to  tbe 
circuit  court  of   Spotsylvania  for  a  writ  of 
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error;  alleg^ing  in  his  petition  (among  other 
objections  which  it  is  unnecessary  to 
notice),  1.  that  the  writ  of  capias  was  not 
the  proper  process  upon  the  indictment,  but 
unlawful,  injurious  and  oppressive,  and  the 
court  of  hustings  erred  in  overruling  the 
motion  to  quash  the  same;  2.  that  this 
prosecution,  being  instituted  since  the  pas- 
sage of  the  act  of  March  26,  1842,  for 

803  an  offence  *^committed   before,    could 
not  be  maintained ;  3.  that  even  if  the 

prosecution  could  be  maintained,  yet  the 
judgment  was  wrong  in  imposing  a  fine  of 
thirty  dollars,  instead  of  twenty.  The  cir- 
cuit court  awarded  the  writ  of  error ;  but 
afterwards,  at  October  term  1842,  upon  the 
hearing  of  the  cause,  affirmed  the  judgment 
of  the  court  of  hustings,  with  costs. 

On  the  several  petitions  of  Pitman  and 
Wright,  the  general  court,  at  December 
term  1842,  awarded  writs  of  error  to  the 
judgments  of  the  circuit  court  against  them 
respectively.  Both  of  them,  in  their  peti- 
tions, relied  upon  the  act  of  March  26,  1842, 
as  operating  to  discharge  them  from  prose- 
cution :  and  Wright  also  insisted  that  the 
issuiifg  of  the  capias  against  him,  and  the 
refusal  of  the  court  to  quash  it,  were  erro- 
neous. 

The  cases  were  argued  by  Morson,  Seddon 
and  Archer  for  the  plaintiffs  in  error,  and 
by  the  attorney  general  for  the  common- 
wealth. 

FRY,  J.,  delivered  the  opinion  of  the 
majority  of  the  court. — These  cases  present 
judgments  under  the  gaming  laws,  for  the 
offences  committed  before  the  passage  of  the 
act  of  March  26,  1842. 

It  is  contended  that  the  judgments  are 
erroneous,  because  the  laws  existing  previ- 
ous to  the  said  act  were  repealed  by  it,  and 
of  consequence  all  previous  offences  were 
thereby  remitted  or  discharged. 

The  question  depends,  therefore,  on  the 
true  construction  of  the  act  of  the  26th  of 
March  1842.  The  act  is  in  these  words: 
'*That  in  all  recoveries  hereafter  had  for 
violations  of  the  gaming  laws,  the  fee  re- 
covered shall  be  ten  dollars  for  the  com- 
monwealth's attorney,  and  the  sum  of 
thirty  dollars  shall  be  paid  to  the  literary 
fund  in  lieu  of  the  sum  as  at  present  pro- 
vided." 

804  *These  are   brief   words,    and,    we 
must  confess,  not  free  from  difficulty. 

What  construction  shall  we  give  them?  Do 
thev  repeal  the  previous  offences? 

There  is  no  repealing  clause;  and  the 
words  do  not  import  any  repeal.  So  far 
from  it,  they  imply  the  continuance  of  the 
previous  laws.  **In  all  recoveries  hereafter 
had  for  violations  of  the  gaming  laws"  &c. 
What  recoveries  can  be  had,  or  violations 
occur,  under  laws  that  have  no  existence? 
The  act  manifestly  contemplates  that  the 
previous  laws  shall  continue  in  force,  and 
recoveries  continue  to  be   had   under  them. 

It  is  said,  however,  that  though  there  is 
no  express  repeal  of  the  previous  laws,  there 
18  an  implied  one :  that   the   act  prescribes 


a  new  punishment  -for  past  offences, — an 
aggravated  punishment, — by  increasing  the 
fine  from  twenty  to  thirty  dollars:  that  it 
is  inconsistent  with  the  former  laws,  and, 
being  the  last  expression  of  the  legislative 
will,  must  abrogate  them,  upon  the  princi- 
ple, leges  posteriores  priores  contrarias 
abrogant. 

The  authorities  cited  at  the  bar  shew, 
that  implied  repeals  are  not  favoured;  that 
two  affirmative  statutes  shall  coexist  if  they 
can,  and  this  notwithstanding  the  use  of 
general  words,  whose  grammatical  con- 
struction might  imply  the  contrary.    6  Bac. 

Abr.  439.* 
805  *Let  us  then  enquire   why    we   are 

obliged  to  imply  a  repeal  of  the  pre- 
vious laws,  and  discharge  of  previous 
offences?  Did  the  legislature  intend  such 
repeal  and  discharge?  For  we  admit  that 
in  this  act,  as  in  all  others,  we  must  en- 
quire into  the  legislative  intent,  and  give 
effect  to  it  if  we  can. 

Admitting,  then,  (though  some  of  the 
judges  deny  it)  that  the  act  varied  and  in- 
creased the  punishment  prescribed  by 
former  laws,  the  question  occurs,  to  what 
offences  does  it  apply?  Does  it  apply  to  vio- 
lations committed  before  its  passage,  or 
only  to  those  committed  afterwards?  If  it 
applies  only  to  offences  committed  after  its 
passage,  it  does  not  conflict  with  the  former 
law,  and  consequently  both  will  stand.  If 
it  applies,  or  can  be  legally  applied,  to  pre- 
vious offences,  then  the  conflict  will  arise, 
and  the  last  law  only  will  have  effect. 

Before  pursuing  this  question,  we  advert 
to  a  few  general  rules  of  construction. 

1.  The  laws  against  gaming  are  to  be 
construed  as  remedial  laws.  2.  Such  con- 
struction shall  be  made  as  will  give  effect 
to  the  legislative  intent,  and-  not  defeat  it. 
Magis  valeat  quam  pereat.  3.  The  con- 
struction shall  be,  as  nearly  as  possible,  in 
conformity  with  the  principles  of  the  com- 
mon law.  4.  If  it  be  possible,  a  reasonable 
construction  shall  be  made,  and  a  reason- 
able and  lawful  intent  imputed,  rather  than 
one  unreasonable  and  unlawful.  5.  All 
laws  are,  or  ought  to  be,  prospective  in 
their  action.  Retrospective  laws  are  odious, 
and  never  presumed  to   be  intended,  unless 

*Note  by  the  Judire.  The  statute  of  29  Car.  2,  ch. 
8,  enacted,  "that  from  and  after  the  24th  day  of 
Jane  1077,  no  action  shall  be  brought  to  charge  any 
person  upon  any  afirreement  made  upon  consider- 
ation of  marrlaffe.  unbess  the  agreement  upon 
which  such  action  shall  be  brought  &c.  shall  be  in 
writing- and  siffned."  After  this  statute,  an  action 
was  brought  upon  a  promise  In  consideration  of 
marriage,  not  in  writing,  made  before  the  act 
passed.  Upon  special  verdict  found,  it  was  adjudged 
for  the  plaintiff.  And  by  the  court:  "It  cannot  be 
presumed  that  the  statute  was  to  have  a  retrospect, 
so  as  to  take  away  a  right  of  action  which  the 
plaintiff  was  entitled  to  before  the  time  of  its 
commencement"  Gilmore  v.  Shuter.  8  Lev.  297. 
And  see  Wader  v.  Arell,  2  Wash.  282;  Wallace  &  ux. 
V.  Taliaferro  &  ux..  2  Call  447;  Elliott's  ex'or  v.  Lyell, 
8  Call  288;  Commonwealth  v.  Hewitt,  2  Hen.  & 
Munf.  181. 
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by  inevitable  construction.  And  ex  post 
facto  laws  are  void.  6.  All  laws  in  pari 
materia  should  be  considered  together. 

Let  us  pursue  the  enquiry  with  the  aid  of 
these  principles. 

Does  the  law  mean  to  embrace  violations 
before  its  passage,  and  to  vary  and  enlarge 
the  punishment? 

806  *To  suppose  that   the  legislature  so 
intended  is  to   suppose,    first,    that  it 

intended  what  was  unjust  in  design,  and 
vain  and  idle  in  effect.  It  is  to  suppose  the 
legislature  intended  what  was  wrong  in  it- 
self, and  what  it  had  no  power  to  inflict. 
Shall  we  impute  his  unrighteous  and  idle 
purpose  to  it?  And  to  what  end?  In  order 
that  we  may  give  effect  to  it?  By  no  means 
— the  plaintiffs  in  error  contend  not  for  that 
--but  in  order  that  we  may  both  deny  effect 
to  this  new  purpose  of  the  assembly,  and, 
whilst  we  refuse  to  give  it  effect,  make  it 
abrogate  the  former  law,  which  it  was  in- 
tended to  supply :  in  other  words,  that  we 
may  make  it  something,  and  nothing;  give 
it  the  power  to  kill,  but  only,  like  the  in- 
sect, to  lose  its  life  in  the  wound.  If  the 
legislature  intended  to  apply  the  law  to 
former  cases,  then  it  cannot  take  effect;  it 
is  a  dead  letter.  If  such  was  not  the  legis- 
lative intent,  the  question  is  at  an  end. 
And  in  either  case  there  is  no  conflict  with 
the  old  law,  and  that  law  remains  in  full 
force. 

Secondly,  to  apply  the  law  to  former  cases 
makes  it  ex  post  facto.  It  imputes  an  un- 
reasonable and  unlawful  purpose  to  the  leg- 
islature. It  defeats  the  purpose  itself;  or, 
worse  than  useless,  as  the  plaintiffs  con- 
tend, abolishes  the  former  punishment, 
while  it  fails  to  inflict  the  new.  It  violates 
the  principle  that  the  laws  should  be  pros- 
pective. It  fails  (contrary  to  the  declara- 
tion that  the  laws  shall  be  deemed  remedial) 
to  advance  the  remedy  and  suppress  the 
mischief  contemplated  by  the  laws  against 
gaming,  by  giving  impunity  to  offenders 
against  them. 

For  the  foregoing  reasons,  we  think  the 
legislature  did  not  intend  to  apply  their 
enactment  to  previous  offences ;  and  if  gen- 
eral words  are  used  that  admit  of  such  con- 
struction, we  are  bound  to  limit  their 
application,  and  to  give  them  a  reasonable 
and  constitutional  interpretation.  We  may 
even  interpolate  words  for  such  purpose. 
Abundant  cases,  we  believe,   may  be 

807  ^found  to  this  effect.     (See  cases  cited 
in  preceding  note. )    And  to  illustrate 

the  subject  by  an  example,  suppose  the  leg- 
islature should  enact  *^  that  in  all  convictions 
hereafter  had  for  any  violations  of  the  laws 
against  larceny,  the  party  shall  be  hanged ;" 
what  construction  would  we  give  it?  Would 
we  not  say  it  applied  to  future  violations 
only,  and  was  even  so  intended  by  the  leg- 
islature, notwithstanding  the  general  words 
used?  And  if  we  even  supposed  they  in- 
tended to  apply  it  to  past  offences,  would 
we  turn  such  abortive  intent  into  an  im- 
plied legislative  pardon  for  all  such 
offenders? 

If  we  limit  the  act  of  March   26,  1842  to 


future  offences,  then  it  is  to  be  construed 
as  if  it  read  thus — "That  in  all  recoveries 
hereafter  had  for  violations  of  the  gaming 
laws  hereafter  committed,'*  &c.  Snpply 
these  words,  or  apply  the  act  to  fature 
offences  only,  and  the  cases  before  us  fall 
precisely  within  the  principle  of  Pegrams 
case,  1  Leigh  569.  In  1825,  Pegram  had 
been  presented  for  keeping  a  faro  bank 
table.  At  this  time,  the  offence  was  panish- 
able  by  impHsonment  in  the  common  jail, 
and  by  stripes  at  the  discretion  of  the  conrt. 
By  the  act  of  1827>^  it  was  enacted,  that 
whoever  should  thereafter  be  guilty  of  any 
of  the  offences  &c.  should  be  punished  bj 
imprisonment  and  fine,  &c. — changing*  the 
punishment.  Pegram,  who  was  not  ar- 
rested until  after  this  act  went  into  effect, 
insisted  that  he  was  entitled  tu  be  dis- 
charged. But  the  court  said:  *'In  the  case 
of  Attoo  V.  The  Commonwealth,  2  Virg. 
Ca.  p.  382,  it  was  decided,  that  where  a  new 
statute  prescribes  a  new  punishment  for  an 
offence  which  had  been  previously  punish- 
able otherwise,  and  the  new  statute  repeals 
all  laws  which  come  within  its  purview, 
but  does  not  provide  that  offences  comyiitted 
before  the  operation  of  the  new  law,  shall 
be  punished  under  the  old,  such  repeal  op- 
erates as  a  discharge  of  all  such  offenders. 
But  that  case  is  very  different  from 
808  *this.  There  the  law  repealed  and 
annulled  the  punishment  enacted  be- 
fore that  time  against  the  offenders :  here 
the  act  of  1827-^  does  not,  either  expressly 
or  impliedly,  repeal  the  previous  punish- 
ment prescribed  by  the  act  of  1822-3,  except 
in  the  case  of  future  offences.  There  is  no 
repealing  clause  in  the  act  of  1827-8 ;  and 
although  the  principle  is  correct  that  le^^es 
posteriores  priores  abrogant,  yet  they  only 
abrogate  them  from  the  time  that  the  latter 
law  is  passed,  or  goes  into  effect.  The 
principle  on  which  this  rule  prevails  is, 
that  the  latter  statute  being  incompatible 
with  the  former,  they  cannot  exist  together, 
and  the  latest  expression  of  the  will  of  the 
legislature  is  the  law.  But  there  is  no  in- 
compatibility in  the  statutes  now  under 
consideration.  A  punishment  affixed  to  an 
offence  prior  to  the  1st  May  1828,  is  not  in- 
compatible with  a  different  punishment, 
either  lighter  or  more  severe,  affixed  to  the 
same  offence  subsequent  to  that  date.  They 
mav  both  well  stand  together." 

The  reasoning  in  the  above  case  of 
Pegram,  under  the  construction  which  we 
give  to  the  act  of  1842,  answers  all  the  cases 
which  have  been  cited  before  us  on  the 
effect  of  the  repeal  of  statutes. 

We  think  the  conclusion  we  have  come 
to,  best  effects  the  intention  of  the  leg^ista- 
ture.  It  puts  a  reasonable  and  just  con- 
struction upon  the  act,  by  making  it  provide 
punishment  for  future  cases  only,  without 
attempting  to  provide  one  for  past  offences. 
If  the  legislature  intended  to  apply  it  to 
past  offences,  and  to  punish  them  higher 
than  before,  the  attempt  is  abortive;  and 
an  abortive  attempt  to  punish  more  severely, 
should  not  be  converted  into  an  implied  or 
intended  dispensation  from  all  punishment 
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irv^hatsoever.  We  think  that  we  best  sub- 
serve the  legislative  intent  to  onuish,  by 
leaving  in  force  the  punishment  lawfully 
inflicted,  though  we  deny   that   unlawfully 

devised. 
809  *The  judges  are   not  unanimous   in 

this  opinion.  Some  of  them  think 
*that  the  court  below  committed  no  error, 
because  the  act  does  not  vary  or  increase 
the  punishment.  Some  of  them  are  for  re- 
versing the  judgments  and  discharging  the 
offenders  altogether:  and  one  of  them  thinks 
that  the  act  was  intended  to  apply  to  former 
cases,  but  is  void  as  to  the  line,  and  can 
affect  only  the  taxation  of  costs. 

As  to  the  question  arising  on  the  process 
in  one  of  the  cases,  a  majority  of  the  judges 
think  there  is  no  error  which  should  affect 
the  judgment  of  the  court.  Some  of  the 
judges  think  it  was  competent  to  the  court 
to  award  the  process ;  some,  that  if  any 
error  was  committed  in  that  respect,  it  is 
not  now  material ;  while  two  of  them  think 
there  was  error  in  that  respect,  and  that, 
for  such  error,  the  judgment  should  be  re- 
versed, and  the  cause  remanded  for  a  sum- 
mons to  issue,  &c. 

FIELD,  J.    I  concur  with  the  majority  of 
the  courfin  the  judgment  to  be  given;  but 
as   I   take  a    view    of   the  subject  entirely 
different    from    that    of  the  other  judges,  I 
will  in  a  few  words   state  my  own  reasons. 
In  construing  the  laws   of  Virginia  to  sup- 
press unlawful  gaming,  the  statute  requires 
that    they   should  we  construed  remedially, 
so  as  to  advance  the   object   and    intention 
of  the    legislature.     The    act   of    the    26th 
March  1842  was  intended  by  the  legislature 
to  apply  to  all  cases  of   unlawful    gaming, 
in  which  the  attorney's  fee  and  fine  together 
amounted  to  40  dollars.     It  was    not    their 
intention    to   repeal   any  existing  law,  nor 
did  they  suppose  that   they    were    about  to 
increase  the  penalty.     Their  idea  was,  that 
there  would  be  an  apportionment  of  the  at- 
torney's fee  in  part  for  the   benefit   of    the 
commonwealth ;  that  so  far   as   the  defend- 
ant was  concerned,  the   amount   to  be  paid 
by  him  being  the  same,  the  punishment  by 
fine    would    be    the   same.     But    this 
610      *view  cannot  be  sustained.     Costs  and 
charges  of   prosecution   are  never  re- 
garded as  a  part  of   the   penalty  or  punish- 
ment for  the  offence.     The  law  of  costs  may 
at  any  time  be  changed  and  modified.     Costs 
may  be  increased  or  diminished  at  the  will 
and  pleasure  of  the  legislature,  and  applied 
to   all    prosecutions,  whether    they   be  for 
offences  committed  before  or  after  the  pas- 
sage of  the  act.     It  was   competent   for  the 
legislature,  after  the  26th  of  March  1842,  to 
pass  another  law  raising  the  attorney's  fee 
to  20  dollars,  30  dollars,    or  any  other  sum 
that     they    might    deem     reasonable    and 
proper.     If  such  law  had   been  passed,  how 
would  the  act  of  the  26th   March  1842,  as  to 
the   30   dollars   for   the  commonwealth,  be 
then  regarded?    Could  it   be  then  said  that 
the  penalty  had  not  been  increased?    What- 
ever may  have   been   the   understanding  of 
the   legislature   upon    this  point,  it  in  very 
clear  to  my  mind,  that  when   they  took   10 


dollars  from  the  attorney's  fee  and  added  it 
to  the  penalty,  which  was  20  dollars,  they 
did  thereby  increase  the  penalty  to  30  dol- 
lars. This  law,  therefore,  so  far  as  it  was 
intended  to  apply  to  offences  which  had 
been  committed  before  its  passage,  was 
void ;  and  being  void,  it  cannot  have  the 
effect  of  repealing  by  implication  any  pre- 
viously existing  law,  with  which  it  would 
have  been  in  conflict  if  it  had  been  a  valid 
law.  It  is  not  in  conflict  with  any  law 
against  unlawful  gaming,  as  to  offences 
theretofore  committed,  because  it  is  void, 
and  as  a  piece  of  blank  paper.  But  as  to 
offences  committed  after  the  passage  of  the 
act,  it  is  in  conflict  with  the  old  law,  be- 
cause it  increases  the  penalty  from  20  dol- 
lars to  30  dollars.  From  this  view  of  the 
case  it  follows,  that  as  to  the  offences  of 
which  the  defendants  have  been  convicted 
(both  of  which  were  committed  before  the 
1st  of  March  1842),  the  old  law  was  in 
force,  and  is  yet  in  force,  and  judgments 
should    be    rendered    against   them  for  the 

fine  of  20  dollars  only,  and  costs.  In 
811      the  taxation  of  costs,  *the  attorney's 

fee  of  10  dollars  only  should  be  taxed. 
The  law  of  the  26th  March  1842,  not  being 
void  in  that  respect,  repeals  the  old  laW  as 
to  the  attorney's  fee,  by  implication. 

As  to  the  objection  taken  by  Wright  to 
the  process,  I  do  not  regard  that  as  a  mat- 
ter about  which  error  can  be  assigned  in 
this  record,  though  I  am  clearly  of  opinion 
that  the  proper  process  was  a  summons,  and 
not  a  capias.  Upon  habeas  corpus,  I  would 
have  discharged  the  defendant.  But  as  it 
was  competent  for  iDie  court  in  such  a  case, 
by  express  law,  to  have  issued  the  summons 
returnable  instantly,  and  to  give  judgment 
instantly  against  the  defendant  if  he  failed 
to  plead,  it  was  certainly  unnecessary  to 
go  through  the  ridiculous  absurdity  of  issu-. 
ing  process  to  bring  a  man  before  the  court, 
who  was  then  there  in  his  proper  person, 
not  as  a  casual  bystander,  but  as  a  party  to 
the  record.  Being  then  present  judicially 
as  party  upon  the  record,  the  court  might 
have  quashed  the  capias,  and  at  the  same 
time  made  an  order  in  his  presence  requir- 
ing him  to  plead  forthwith;  and,  if  he 
failed  to  plead,  might  have  entered  judg- 
ment against  him  according  to  law. 

CHRISTIAN,  J.  I  dissent  entirely  from 
the  opinion  and  judgment  pronouncM  in 
these  cases  by  the  majority  of  the  court, 
and  from  the  whole  course  of  reasoning  so 
ably  and  ingeniously  urged  in  support  of 
them.  And  so  confident  do  I  feel  that  the 
view  I  have  taken  of  the  law  is  the  correct 
one,  that  nothing  less  than  the  great  re- 
spect I  entertain  for  the  ability  and  legal 
learning  of  my  brethren  who  differ  with 
me,  could  induce  me  even  to  doubt.  I  beg 
leave  to  state,  as  briefly  as  I  can,  the 
grounds  and  reasons  for  my  opinion.  I 
regard  these  cases  as  important,  not  on  ac- 
count of  the  interest  to  the  parties  con- 
cerned, but  as  regards  the  principle  which 
I  consider  involved  in  and  settled  by  the 
judgment  of  the  court. 

812         *^TheBe  cases  depend  upon  the  proper 
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construction  to  be  given  to  the  act  of 
the  26th  March  1842.  The  defendants  were 
indicted  for  offences  against  the  gaming 
laws.  These  offences  were  committed  prior 
to  the  passage  of  the  act  of  26th  March  1842. 
At  the  time  thej  were  committed,  the  pun- 
ishment for  them  was  a  pecuniary  fine  of 
20  dollars.  The  act  of  26th  March  1842  is 
in  these  words:  [Here  the  judge  recited  it.] 
Can  any  judgment  for  a  fine  be  rendered 
against  the  defendants?  and  if  any,  what, 
and  under  what  law?  I  maintain  that  no 
judgment  can  be  rendered.  None  can  be 
rendered  for  the  fine  of  thirty  dollars,  as 
directed  by  the  act  of  26th  March  1842,  be- 
cause that  act,  having  passed  since  the 
offences  were  committed,  is,  as  to  all  such 
cases,  ex  post  facto,  and  hence  to  apply  it 
to  such  cases  would  be  contrary  to  the  con- 
stitution. Nor  can  any  judgment  be  ren- 
dered for  the  fine  of  twenty  dollars;  because 
the  act  in  force  at  the  time  the  ofi^ences 
were  committed,  which  imposed  the  fine  of 
twenty  dollars,  is  repealed  by  the  act  of  26th 
March  1842.  For  although  the  act  of  March 
1842  contains  no  clause  of  express  repeal,  it 
nevertheless  operates  an  implied  repeal  of 
all  previous  laws  relating  to  the  same  sub- 
ject, so  far  as  it  conflicts  or  is  inconsistent 
with  them;  the  principle  being,  that  where 
there  are  two  inconsistent  statutes  upon 
the  same  subject,  the  last  statute  repeals 
the  former  by  implication,  to  the  extent  of 
such  inconsistency.  If  authority  should  be 
required  to  sustain  a  principle  so  obviously 
just  and  right,  I  refer  to  Dwarris  on  Stat- 
utes 672,  3;  6  Bac.  Abr.  372,^3;  11  Rep. 
63a. ;  8  East  580;  4  Burf.  2026;  Leach's  Cr. 
Cas.  228. 

The  only  remaining  question,  then,  is 
whether  the  act  of  26th  March  1842  be  in- 
consistent with  the  previous  laws  on  the 
same  subject.  Can  that  act  stand  in  har- 
inony  with  the  former  statute,  which  for 
these  offences  imposed  a  fine  of  twenty  dol- 
lars? I  humbly  insist,  that  so  far  from  be- 
ing harmonious,  the  two  statutes  are 
813  directly  ^inconsistent  and  hostile. 
The  act  of  the  26th  March  is  so  short, 
so  plain,  so  simple,  so  direct,  and  the 
meaning  of  the  legislative  body  so  obvious, 
that  argument  cannot  render  it  more  clear, 
nor  can  metaphysics  obscure  it.  It  declares 
that  '*in  all  recoveries  hereafter  had"  &c. 
the  fine  imposed  shall  be  thirty  dollars,  in 
lieu  of  the  fine  now  imposed  by  law.  These 
cases,  it  seems  to  my  mind,  are  stated, 
argued,  and  concluded  by  answering  two 
questions ;  1st.  when  were  the  offences  com- 
mitted? and  2.  when  were  the  recoveries  had? 
If  the  offences  were  committed  before  the 
act  of  March  1842,  and  the  recoveries  were 
after,  the  court  can  render  no  judgment  for 
the  fine.  I  have  already  shewn  that  where 
two  statutes  relating  to  the  same  subject 
are  in  hostility  to  each  other,  the  last  stat- 
ute gives  the  law  of  the  case,  and,  to  the 
extent  of  the  incompatibility,  is  regarded 
as  impliedly  repealing  the  first.  So  far  as 
consequences  are  concerned,  can  it  make 
any  difference  whether  the  repeal  is  express 
or  implied?    I  apprehend  not.     I  can  see  no 


difference  on  principle,  and  if  there  be  any 
authority,  I  beg  to  see  it ;  I  have  never  seen 
or  heard  of  such.  To  prove,  then,  that  if 
there  had  been  in  the  act  of  26th  March 
1342  a  clause  repealing  all  acts  coming 
within  its  purview,  no  judgment  could  have 
been  rendered  in  these  cases,  I  will  refer  to 
the  following  cases  decided  by  the  general 
court :  Scutt's  case,  2  Virg.  Cas.  54 ;  Attoo's 
case,  2  Virg.  Cas.  382,  and  Leftwich*s  case, 
5  Rand.  657, — in  all  and  each  of  which  the 
proposition  is  distinctly  announced  and 
clearly  settled,  that  where  a  new  statute 
prescribes  a  new  punishment  for  an  offience 
previously  punishable  otherwise,  and  the 
new  statute  repeals  all  laws  coming  within 
its  purview,  but  does  not  provide  thai 
offences  committed  before  the  operation  of 
the  new  law  shall  be  punished  under  the 
old,  such  repeal  operates  as  a  discharge  of 
all  such  offenders.  In  Leftwich's  case,  the 
defendant  was  indicted  for  marrying  his 
deceased  wife's  sister.     At  the  time 

814  of  *the  offence  committed,  the  punish- 
ment prescribed  by  statute  was  sepa- 
ration of  the  parties.  Before  the  trial, 
the  legislature,  by  a  new  act,  provided  a 
different  punishment,  to  wit,  fine  and  im- 
prisonment; and  the  new  act  contained  a 
clause  of  repeal  of  all  acts  within  its  pur- 
view. The  general  court  unanimously  de- 
cided that  no  judgment  could  be  rendered, 
either  under  the  old  act  or  the  new.  Scntt's 
case  is  still  stronger.  The  defendant  was 
indicted  for  malicious  stabbing;  the  act 
beirg  charged  and  proved  to  have  bees 
committed  on  the  29th  of  March  1817,  at 
which  time  such  offences  were  punishable 
under  the  act  of  1803.  The  trial  was  had 
on  the  17th  of  April  1817.  On  the  20th  of 
February  1817,  the  legislature  passed  an- 
other act  upon  the  subject  of  stabbing, 
commencing  from  and  after  the  first  day  of 
April  1817,  which,  however,  provided  the 
same  punishment  for  malicious  stabbing 
as  was  prescribed  by  the  act  of  1803.  But 
the  act  of  February  1817  contained  a  clause 
repealing  all  acts  within  its  purview.  The 
general  court,  with  the  able  judge  White  at 
its  head,  unanimously  decided  that  no  judg- 
ment could  be  rendered  against  the  accused. 
In  Attoo's  case,  the  accused,  a  free  man  of 
colour,  was  indicted  on  the  15th  of  Sep- 
tember 1823,  for  forgery.  The  offences  was 
charged  and  proved  to  have  been  committed 
on  the  10th  May  1823,  at  which  time  it  was 
punishable  under  the  act  of  1819,  by  con- 
finement in  the  penitentiary.  By  an  act 
passed  the  21st  of  February  1823,  which 
went  into  operation  after  the  offence  was 
committed,  but  before  the  indictment  and 
trial,  the  punishment  for  the  offence  was 
changed  to  sale  and  transportation,  and  the 
act  contained  a  clause  of  repeal,  without 
making  any  provision  for  the  prosecution 
of  offences  before  committed.  The  court 
unanimously  decided  that  no  judgment 
could  be  rendered  against  the  accused,  and 

that  he  be  acquitted  and  discharged. 

815  *But  the  majority  of  this  court  rely 
upon  Pegram's  case,  1  Leigh   569,  as 

authority    against    the  views  I  take  of  the 
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cases  at  bar,  and  as  answering  all  the  cases 
which    have    been    cited    before    us  on  the 
effect  of  the  repeal   of  statutes.     Pegram's 
case,  properly  understood,    furnishes,  as  I 
hnmblj  think,  no  authority  whatever  that 
militates  against   any   principle  for  which 
I  contend,  or  against  any  principle  properly 
involved  in  the  cases   before   us.     What   is 
that  case?    Pegram  was  indicted  for  keep- 
ing: and  exhibiting  a  faro  bank  table.    The 
offence,  at  the  time  it  was  committed,  was 
punishable  under  the  act  of  1822-3,  by  con- 
finement in  the  common  jail  and  by  strike. 
Pegram  was  not  arrested  and  put  upon  his 
trial    until    December   1829.     In    the  mean 
time,  to  wit,  at  the  session   of  1827-8,    the 
legislature    passed   an  act   in    which    they 
declared,  that  whoever  should  thereafter  be 
g'uilty   of  the  said   offence,  should  be  pun- 
ished by  confinement    in    the   county   jail, 
and  by  fine  of  not  less  than   200   nor  more 
than  800  dollars.     This   act   contained   no 
repealing  clause.     Pegram  insisted  that  the 
act    of  1822-3,  which    was   in  operation  at 
the    time   his  offence  was  charged  to  have 
been  committed,  was  repealed  by  the  act  of 
1827-8,  because  the  latter  act   prescribed   a 
new    punishment.     But   the   court   decided 
that  the  act  of   1822-3   was  not  repealed  by 
the  act  of  1827-8,    cither   expressly   or  im- 
pliedly.    And  why  did  they  so  decide?    Be- 
cause  the  act  of  1827-8,    by  its  very  letter, 
provided    only    for   the  case  of    those  who 
should  thereafter  be  guilty,  leaving  entirely 
intact  the  case  of  previous  offenders.     There 
was  no  express  repeal,    and    no  inconsist- 
ency to  work  an  implied  one.     But  suppose 
the  legislature,    instead   of   using  the  lan- 
gnsLge  ** whoever  shall  hereafter  be  guilty" 
&c,  had  said  that   in    all   judgments   here- 
after   rendered   against  any   person   found 
g^uilty   of  keeping    and    exhibiting    a  faro 
bank    table,  the  sentence  shall  be  that  the 
accused    be  hanged,  in   lieu  of  the   punish- 
ment now  prescribed;  the  case  would 
816      be    in   principle   precisely    *like   the 
cases  at   bar,   and  in  such  case,  upon 
the  authorities  cited,  no  judgment  could  be 
rendered:  not    the   judgment   of  hanging, 
because    it  would  be  ex  post  facto ;  and  by 
the  plain   terms  of  the    supposed   act,  no 
other  judgment  could  be  rendered. 

The  majority  of  the  court  have  also  re- 
lied upon  a  decision  made  in  England  upon 
the  statute  of  29  Car.  2,  ch.  3.  I  have  not 
examined  that  case,  but  I  see  enough  in 
the  statute  itself  to  satisfy  ine  that  the 
decision  ought  not  to  be  regarded  as  of  any 
authority  or  weight  in  cases  like  those  now 
before  us.  That  statute  is  one  affecting 
contracts.  To  give  here  to  such  an  act  a 
construction  depriving  the  party  of  his 
remedy,  would  be  plainly  in  violation  of 
the  constitution  of  the  United  States,  which 
declares  that  ''no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts.'' 
And  in  this  the  constitution  but  affirms 
that  great  principle  of  the  common  law, 
under  the  influence  of  which  the  court,  in 
the  case  referred  to,  very  properly  decided 
as  it  did. 

Much  has  been  said  about    the  intention 


of  the  legislature,  and  it  is  insisted  by  the 
majority  of  the  court,  that  the  legislature 
could  never  have  intended  that  offenders 
such  as  Wright  and  Pitman  should  go  un- 
punished. It  is  sufficient  to  reply,  ita  lex 
scripta  est.  Where  the  language  of  the  leg- 
islature is  neither  equivocal  nor  ambig- 
uous, but  short,  plain,  simple  and  positive, 
we  are  bound  to  give  effect  to  it  according 
to  the  obvious  meaning,  without  looking  to 
the  consequences.  This  is  both  the  proper, 
and  the  only  safe  rule.  If  it  be  departed 
from,  every  thing  is  left  in  doubt  and 
uncertainty;  men  are  set  to  guessing  at 
the  legislative  meaning,  and  we  may  have 
as  many  different  interpretations  of  an  act, 
as  there  are  judges  whose  duty  it  is  to  ex- 
pound it.  Suppose  that  in  the  cases  of 
Scutt,  Attoo  and  Leftwich,  heretofore 
cited,  the  general  court  had  resorted  to 
such  a  mode  of  ascertaining  the  intention 
of   the   legislature;  all    must    see    at 

817  once  that  the  judgment  *in  each  of 
those  cases  must  have  been  the  re- 
verse of  what  it  was.  For  they  must  have 
known  that  it  was  not  the  intention  of  the 
legislature,  in  enacting  the  several  laws 
under  which  those  cases  were  decided,  to 
pass  acts  of  amnesty  and  pardon  for  all 
who  had  previously  been  guilty  of  similar 
crimes,  though  that  was  the  consequence 
of  the  court*s  decision.  It  is  the  duty  of 
the  court  to  expound  the  statute  as  it  is 
written,  and  if  mischievous  consequences 
follow,  the  fault  is  not  theirs.  The  legis- 
lature will  in  all  cases  do  as  they  have 
done  in  the  present  instance, — guard 
against  the  mischief  by  subsequent  legis- 
lation. At  the  late  session,  they  passed  an 
act  (Sess.  Acts  of  1842-3,  p.  57,  ch.  84), 
remedying,  as  far  as  practicable,  the  mis- 
chief resulting  from  the  act  of  the  26th 
March  1842,  and  thereby  giving  to  the  last- 
mentioned  act  a  legislative  construction 
very  different  from  that  given  by  this 
court;  plainly  shewing  that  they  them-, 
selves  did  not  understand  the  act  as  this 
court  construed  it.  And  I  maintain,  that 
admitting  the  fact  that  some  mischief,  or 
even  very  great  mischief,  may  sometimes 
result  from  adhering  strictly  to  the  rule 
which  I  insist  is  the  true  one,  such  mis- 
chief is  only  as  dust  in  the  balance,  com- 
pared to  the  evil  that  may  result  from  the 
adoption  of  the  principle  which  I  think 
involved  in  the  judgment  of  the  court  in 
the  cases  before  us, — a  principle  by  which 
the  citizen  is  to  be  held  amenable  to  laws 
that  are  ex  post  facto,  and  which  weakens, 
]f  it  does  not  cut  asunder,  the  tenure  by 
which  we  hold  our  property,  our  liberties, 
and  our  very  lives. 

The  majority  of  the  court,  speaking  of 
the  act  of  26th  March  1842,  have  said, 
**These  are  brief  words,  and  not  free  from 
difficulty."  I  think  that  if  the  difficulty 
were  such  as  to  create  even  douDt  in  the 
mind  of  the  court  as  to  the  true  construc- 
tion of  the  act,  the  decision  should  have 
been  in  favour  of  the  defendants. 

818  *Upon  the  other  question,  I   concur 
with  the  majority  of  the  court. 
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In  the  foregoing  opinion,  judges  Brown 
and  Clopton  concur. 

In  Pitman's  case,  judgment  of  circuit 
court  reversed,  and  that  of  the  court  of 
hustings  affirmed,  with  costs  to  the  com- 
monwealth of  her  defence  in  the  circuit 
court. 

In  Wright's  case,  judgment  of  circuit 
court  reversed.  "And  this  court  proceed- 
ing to  enter  such  judgment  in  the  premises 
as  the  said  circuit  superior  court  ought  to 
have  rendered,  it  is  farther  considered  that 
the  said  judgment  of  the  court  of  hustings 
for  the  town  of  Fredericksburg  be  also 
reversed  and  annulled,  and  that  the  said 
Thomas  Wright  forfeit  and  pay  to  the 
commonwealth,  instead  of  the  fine  of  thirty 
dollars  thereby  imposed,  a  fine  of  twenty 
dollars  only,  and  that  he  pay  the  costs  of 
the  prosecution  in  the  said  court  of  hust- 
ings, including  a  fee  of  twenty  dollars  to 
the  attorney  prosecuting  in  that  court  on 
behalf  of  the  commonwealth." 
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Crtmlnal   Law— Pttiiary— Witness— Competency —Csm 

at  Ber.— On  the  trial  of  an  indictment  for  a  perjury, 
the  commonwealth  offers  as  a  witness  a  person 
asrainst  wbom  a  civil  action  is  pending,  wherein 
»  the  defendant  in  the  indictment  has  been  sum- 
moned as  a  witness  for  the  opposite  party :  Hxld, 
the  witness  so  offered  for  the  commonwealth  has 
no  such  interest  in  the  prosecution  as  renders 
him  incompetent  to  testify. 

In  the  circuit  superior  court  of  Harrison 
county,  on  the  20th  of  May  1842,  an  indict- 
ment was  found  against  Josiah  Hart  for 
perjury,  alleged  to  have  been  committed  by 
him  on  the  11th  of  December  1841 ,  in  falsely 
swearing  to  a  schedule  then  subscribed  and 
delivered  in  by  him  as  an  insolvent  debtor, 
under  a  ca.  sa.  issued  on  a  judgment  re- 
covered against  him  by  Burton  Despard  as- 
signee of  Henry  Shue.  The  indictment 
was  found  upon  the  information  of  James 
Devers    and    Solomon    Johnson,    witnesses 

called  on  by  the  grand  jury. 
820  *The  defendant  having  pleaded  not 

guilty,  and  a  jury  being  impaneled 
for  his  trial,  the  said  James  Devers  was 
offered  as  a  witness  on  the  part  of  the  pros- 
ecution, and  was  about  to  be  examined, 
when  he  was  objected  to  by  the  defendant 
on  the  ground  of  incompetency  from  in- 
terest.    The  evidence  adduced  in  support  of 


the    objection  disclosed  the  following  state 
of  facts. 

The  judgment  and  execution  set  out  in 
the  indictment  had  been  transferred,  prior 
to  the  defendant's  taking*  the  oath  of  insol- 
vency as  aforesaid,  to  the  said  James  De- 
vers, who  was  entitled  to  the  benefit  thereof 
at  the  time  the  oath  of  insolvency  was 
taken.  Devers  subsequently  sued  out  a  writ 
of  fieri  facias  upon  the  judgment,  directed 
to  the  sheriff  of  Harrison,  who  levied  the 
same  upon  certain  chattels  in  the  posses- 
sion of  Josiah  Hart  the  defendant.  This 
property  being  claimed  by  a  certain  John 
G.  Hart,  and  a  doubt  thereupon  arising  as 
to  the  title,  the  sheriff  required  an  indem- 
nifying bond ;  which,  on  the  15th  of  Feb- 
ruary 1842,  was  accordingly  given  in  the 
usual  form,  by  James  Devers  with  James 
Blair  as  his  surety.  The  sheriff  having 
thereupon  proceeded  to  sell  the  property, 
an  action  was  shortly  afterwards  instituted 
upon  the  indemnifying  bond,  at  the  rela- 
tion and  for  the  benefit  of  John  G.  Hart, 
against  Devers  and  his  surety.  The  dec- 
laration was  filed  at  June  rules  1842;  the 
defendants  pleaded  to  issue  at  October  rules 
1842 ;  and  the  action  was  still  pending  and 
undetermined  in  October  1843,  when  levers 
was  offered  as  a  witness  for  the  common- 
wealth upon  the  trial  of  the  said  indict- 
ment. In  the  action  on  the  indemnifying 
bond,  the  said  Josiah  Hart,  who  stood  in- 
dicted as  aforesaid,  had  been  summoned 
as  a  witness  for  the  plaintiflf. 

The  question  arising  upon  the  motion  of 
the  prisoner  to  exclude  the  examination  of 
the  said  Devers  as  a  witness  being  consid- 
ered by  the  circuit  court  to  be  new  and 
difficult,  by  consent  of  the  priaoneTf 
821  the  court  discharged  *the  jury  impan- 
eled in  the  case,  and  adjourned  to 
this  court  the  question,  Whether  the  said 
James  Devers  is  a  competent  witness  on 
behalf  of  the  prosecution? 

FRY,  J.,  delivered  the  opinion  of  the 
court. — The  court  deems  it  right  to  repeat 
what  was  said  in  Nix's  case,  11  lieigh  636, 
that  the  practice  of  dismissing  a  jury  to 
take  the  opinion  of  this  court  upon  mat- 
ters occurring  in  the  course  of  a  trial,  is 
inconvenient  and  hazardous,  and  not  to  be 
commended.  Acting  on  that  case  however, 
as  a  precedent,  we  will  consider  the  case 
adjourned. 

The  exclusion  of  the  witness  Devers  is 
supposed  to  be  sought  on  the  ground  that 
he  is  interested  to  get  rid  of  the  accused 
as  a  witness  against  him ;  which  would  be 
the  effect  of  the  accused  being  convicted 
of  perjury.  But  this  effect  is  not  peculiar 
to  a  conviction  for  prejury.  It  would  follow 
if  the  accused  were  convicted  of  any  felony 
punishable  by  death,  or  by  confinement  in 
the  penitentiary.  For  the  same  act  which 
declares  that  **no  person  convicted  of  per- 
jury, although  he  be  pardoned  or  punished 
for  the  same,  shall  be  capable  of  being  a 
witness  in  any  case,"  declares  also,  that 
'*no  person  convicted  of  treason,  murder, 
or  other  felony   whatsoever,    shall   be   ad- 
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mitted  as  a  witness  in  any  case  whatsoever, 
unless  he  be  first  pardoned,  or  shall  have 
received  such  punishment^ as  by  law  ought 
to  be  inflicted  upon  such  conviction."  1 
Rev.  Code,  ch.  131,  {  1,  2,  p.  517.  If  the 
accused  should  be  convicted  of  any  capital 
felony,  he  would  be  put  out  of  the  way 
very  effectually;  and  if  sentenced  to  con- 
finement in  the  penitentiary,  though  the 
disability  is  pro  tempore  only,  yet  it  would 
have  the  effect  to  get  rid  of  the  witness  at 
the  trial,  as  it  is  not  likely  the  civil  action 
would  be  kept  depending  for  three  years  at 
least,  or  more,  in  order  to  abide  his  dis> 
charge.  In  a  prosecution  for  felony  or  per- 
jury, then,  suppose  the  accused  to  be  a 
material  witness  in  a  pending  civil  ac- 

822  tion  against   one    who   is  offered  *as 
a  witness  against  him ;  is  the  witness 

offered  for  the  prosecution  incompetent  for 
that  reason?  '^It  is  a  general  rule  that  in 
criminal  prosecutions  the  injured  party 
may  be  a  witness,  although,  on  the  convic- 
tion of  the  prisoner,  he  will  in  many  cases 
be  entitled  to  a  reward. — It  is  the  constant 
practice  on  an  indictment  for  robbery,  to 
admit  evidence  of  a  person  who  has  been 
robbed ;  and  it  is  not  a  sufficient  objection 
that  he  will  be  entitled  to  the  restitution 
of  his  property  on  the  conviction  of  the 
offender.  The  same  evidence  is  admitted 
in  prosecutions  for  a  cheat  or  perjury ;  and 
in  the  case  of  perjury  it  is  not  material 
whether  the  party  has  or  has  not  paid  the 
judgment  in  the  suit  in  which  the  perjury 
was  committed. — In  other  cases,  also,  the 
party  aggrieved  will  be  allowed  to  give 
evidence  in  a  criminal  prosecution,  as  he 
cannot  afterwards  avail  himself  of  the 
record  of  conviction,  in  any  future  suit,  in 
order  to  prove  the  criminal  act."  1 
Phillipps  on  Kv.  (Cowen's  edi.)  119,  120, 
121.  And  after  discussing  the  rule  in  the 
case  of  forgery,  with  the  history  and 
grounds  of  it,  this  author  adds,  **With  re- 
gard to  any  probable  advantage  the  wit- 
ness may  be  supposed  to  receive  from  a 
conviction,  by  the  prisoner  being  disabled 
from  giving  evidence  in  any  future  suit,  or 
from  the  great  probability  of  his  failing  in 
an  action  in  consequence  of  the  discredit 
which  a  conviction  must  throw  upon  the 
instrument, — these  are  circumstances  which 
a  jury  would  be  directed  to  consider  as 
forming  a  strong  bias  on  the  witness's 
mind,  but  which  cannot  render  him  incom- 
petent."    Id.   124. 

This  court  must  have  acted  on  the  princi- 
ples above  stated,  in  Baker's  case,  2  Va. 
Cas.  353,  and  Gilliam's  case,  4  Leigh  688, 
wherein  it  was  held  that  a  voluntary  in- 
former in  the  case  of  a  misdemeanour, 
though  liable  for  costs,  was  a  good  witness. 
For  there  is  nothing  in  the  statute  which 
declares  that  such  informer  may  be  a  wit- 
ness, or  necessarily  implies  it:  as  one 

823  may  *well    be  a   prosecutor,    and  yet 
not  the  witness  to  procure  or  support 

the  indictment. 

We  do  not  mean  to  say  that  there  are  no 
exceptions  to  the  principle  before  stated. 
But  in  general,  the  rule  applies  in  all  crim- 


inal pleas  of  the  commonwealth.  There 
are  some  cases  where,  though  the  form  of 
the  proceeding  is  criminal,  it  is  desie'ned 
only  as  a  civil  remedy,  and  to  vindicate 
some  private  right.  These  perhaps  may  be 
exceptions ;  and  possibly  others. 

We  have  considered  the  case  as  if  Josiah 
Hart  were  a  certain  and  material  witness 
against  Devers  in  the  depending  civil  cause. 
But  the  case  does  not  present  him  in  that 
light.  For,  though  summoned,  it  is  not 
certain  he  would  be  called,  nor  that  if 
called  he  would  be  material,  or  would  de- 
pose to  any  thing  which  might  not  be 
proved  by  others.  Does  this  shew  a  case 
in  which  the  witness  would  have  any  cer- 
tain interest  in  his  conviction?  '*The  true 
test  of  the  interest  of  a  witness  is,  that  he 
will  either  gain  or  lose  by  the  direct  legal 
operation  and  effect  of  the  judgment,  or 
that  the  record  will  be  legal  evidence  for 
or  against  him  in  some  other  action.  It 
must  be  a  present,  certain  and  vested  in- 
terest, and  not  an  interest  uncertain,  re- 
mote and  contingent;  and  if  the  interest 
is  of  a  doubtful  nature,  the  objection  goes 
to  his  credibility.  For,  being  always 
presumed  to  be  competent,  the  burthen  of 
proof  is  on  the  objecting  party,  to  sustain 
his  objection  to  the  competency ;  and  if  he 
fails  satisfactorily  to  establish  it,  the  wit- 
ness is  to  be  sworn."  Qreenleaf  on  Evid. 
434.  This  principle  we  think  applies  to  the 
situation  of  the  witness,  were  we  even 
mistaken  in  the  view  first  presented.  And 
though  he  might  use  the  record  in  any  fu- 
ture suit,  yet  every  one  else  might  do  the 
same  in  any  suit  in  which  he  was  offered 
as  a  witness.  In  such  case,  the  record 
would  not  be  used  in  the  ordinary  sense  of 
the  rule;  for,  as  such,  it  would  be  res  inter 
alios  acta,  and  could  not  be  admitted. 
824  It  could  be  used  *by  every  body,  how- 
ever, to  prove  the  fact  of  the  convic- 
tion, and  the  consequent  disability  of  the 
party. 

We  have  found  but  two  cases,  bearing 
more  directly  than  others  on  the  question 
before  us ;  Rex  v.  Hulme,  7  Carr.  &  Payne  8, 
32  Eng.  C.  L.  Rep.  417,  and  The  State  v. 
M' Ken  nan,  1  Harper's  South  Car.  Rep.  302. 
The  first  was  tried  before  lord  Den  man. 
The  defendant  was  indicted  for  perjury, 
committed  on  the  trial  of  an  action  by  the 
firm  of  Hulme  &  Co.  against  Gibson  & 
others.  Gibson  was  called,  and  stated  that 
he  expected  the  defendant  Hulme  would  be 
called  as  a  witness  against  him  in  another 
cause  which  was  coming  on  between  the 
same  parties.  The  witness  was  objected  to 
on  the  ground  of  interest.  L/ord  Den  man 
said,  **The  point  appears  to  be  a  new  one, 
not  touched  by  any  of  the  cases,  and  I 
must  say  1  feel  very  great  difficulty  about 
it.  And  that  being  so,  and  there  being  no 
decision  on  the  subject,  I  think  it  is  my 
duty  to  receive  the  evidence,  as  we  are  not 
to  disqualify  witnesses  without  some  clear 
determination  on  the  subject.  If  I  had  to 
decide  the  question  finally,  I  should  reject 
the  evidence.  I  only  receive  it  because  there 
is  an  opportunity  of  revising  my  decision. " 
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The  attarney  general  thought  he  ought  not 
to  press  the  reception  of  the  witness  against 
his  lordship's  impression.  Lford  Denman 
then  said,  **I  think  the  only  ground  on 
which  I  could  receive  the  evidence  is,  the 
possibility  that  some  great  public  incon- 
venience may  result  from  a  contrary  course, 
which  does  not  suggest  itself  to  one's  mind 
on  the  first  consideration  of  the  subject. 
And  perhaps  I  may  add,  that  it  is  hardly 
fair  to  subject  a  witness  to  such  strong 
observations  as  would  be  made  upon  him." 
This  case  can  hardly  be  considered  as  a 
decision  at  all,  or  as  any  thing  more  than 
the  strong  impression  of  lord  Denman ;  and 
of  little  more  weight  than  the  opposite 
case  of  Campbell  v.  Freeling,  before  lord 
Tenterden,    cited   in  the   argument   of  the 

attorney  general. 
825         *The    second    case    (The   State   v. 

M'Kennan)  is  a  decision  of  the  su- 
preme court  of  South  Carolina,  admitting 
a  witness  in  a  prosecution  for  perjury, 
against  objections  very  similar  to  those 
which  would  exclude  the  witness  in  the 
present  case.  The  defendant  was  indicted 
for  perjury,  alleged  to  have  been  committed 
on  the  trial  of  an  action  of  slander,  in 
swearing  to  the  perpetration  of  a  felony 
by  the  party  who  was  now  offered  as  a  wit- 
ness for  the  prosecution.  This  witness 
was  objected  to  as  incompetent  on  the 
ground  of  interest,  inasmuch  as  a  convic- 
tion of  the  defendant  would  prevent  him 
from  giving  testimony  against  the  witness, 
in  case  the  latter  should  be  indicted  for 
the  felony.  **Certainly,"  said  the  court, 
''he  may  feel  a  bias,  arising  out  of  his  pos- 
sible consciousness,  or  the  anticipation  of 
such  eventual  consequences;  but  his  dan- 
ger is  barely  possible,  at  least  until  an 
indictment  shall  have  been  found  against 
him.  On  the  other  hand,  if  every  defend- 
ant could  get  rid  of  his  prosecutor  by 
charging  him  in  turn  with  a  felony,  I  know 
not  how  any  real  felon  could  be  brought  to 
justice,  provided  he  can  find  out  in  due  time 
the  names  of  the  witnesses  against  him; 
for  he  would  only  have  to  charge  each  with 
a  crime,  and  then  say  that  they  were  all 
interested  to  convict  him,  in  order  to  render 
him  an  incompetent  witness  against  them- 
selves. This  objection  must  go  to  the  credit 
and  not  to  the  competency  of  the  witness." 
In  a  case  like  the  one  before  us,  the  accused 
would  only  have  to  learn  what  suits  were 
depending  against  the  prosecutor,  or,  for 
want  of  such,  to  get  one  brought,  and 
procure  himself  to  be  summoned,  in  order 
to  delay  or  wholly  defeat  the  prosecution. 
We  all  think  it  should  be  certified  to  the 
circuit  court,  that  the  witness  is  compe- 
tent. 
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lot  of  land  beinir  sold  for  a  sum  of  money  payable 
by  Instalments,  the  vendee  receives  immediate 

*araad    Jurors  —  Qualification  —  Freeholder  —  Legal 


possession,  and  the  Vendor  sl^ns.  seails,  and 
acknowledg-ea  before  magistrates,  a  conveyance 
of  the  land  to  the  vendee  in  fee  simple,  which  Is 
therenpon,  by  consent  of  the  parties,  placed  in  the 
keeping  of  a  third  person,  to  be  retained  by  him 
until  the  whole  purchase  money  is  paid,  and  to 
be  then  delivered  to  the  vendee.  The  vendee 
pays  some  of  the  instalments  as  they  become 
due:  others  are  still  unpaid,  the  time  of  pajnment 
not  havlnff  arrived.  Hxld,  this  vendee  is  a  free- 
holder duly  qualified  to  serve  as  a  ffrand  juror. 

In  the  circuit  superior  court  of  Peters- 
burg, at  November  term  1843,  the  grand 
jury  made  a  presentment  against  James 
Burcher  for  keeping  and  exhibiting  an 
unlawful  gaming  table,  commonly  called  a 
roulette  table.  Being  arrested  under  a 
capias  and  brought  into  court,  the  defend- 
ant pleaded  in  abatement,  that  William 
Lea,  one  of  the  grand  jury  which  made  the 
presentment,  was  not  a  freeholder  at  the 
time  of  making  the  same.  Issue  being 
joined  on  this  plea,  the  facts  relating  to 
the  issue  were  stated  and  agreed  by  the 
defendant  and  the  attorney  for  the  common- 
wealth, as  follows. 

The  grand  juror  William  Lea,  between 
two  and  three  years  ago,  purchased  from 
John  Grammer  a  house  and  lot  in  the  town 
of  Petersburg  for  the  price  of  4360  dollars, 
payable  by  instalments,  and  was  immedi- 
ately thereafter  put  in  possession  of  the 
property.  He  has  quietly  held  possession 
ever  since,  and  has  made  improvements  on 

Title.— Legral  title  in  the  person  Is  not  necessary  to 
constitute  him  a  freeholder. 

Thus  a  firrantor  in  a  deed  of  trust  for  the  payment 
of  debts  is  a  leffal  srand  juror,  although  the  le^al 
title  has  passed  from  him,  and  although  the  debts 
remain  unpaid,  and  the  time  at  which  sale  mirht 
be  made  has  passed.  Carter*s  Case.  2  Va.  Cas.  SI9: 
Moore's  Case,  9  Leiffh  680. 

In  Cunningham's  Case.  6  Oratt  fl96.  a  purchaser, 
by  oral  contract,  in  possession,  who  had  paid  for 
the  land,  was  held  to  be  a  freeholder. 

HelmondoUor's  Case,  4  Qratt.  538,  held  that  one 
havln«r  the  equitable  interest  in  land,  entitled  to 
call  for  the  leffal  title,  is  a  freeholder  qualified  to 
serve  as  a  flrrand  juror;  and  it  is  stated  that,  amonf 
many  Vinrinia  cases,  no  one  denies  that  acMttet  qiu 
trust  of  a  freehold  estate  is  a  ffood  ffrand  juror,  who 
is  required  to  be  a  freeholder.  See  Com.  v.  Rey- 
nolds, 4  Leiffh  668. 

In  the  case  of  the  GammonweaUh  v,  Burelter,  2  Rob, 
826,  It  was  held  that  a  vendee  of  a  freehold,  in 
possession,  was  a  srood  ffrand  juror,  although  a  part 
of  the  purchase  money  remained  at  the  time  unpaid, 
and  the  le^al  title  in  the  form  of  an  escrow,  was 
deposited  with  a  third  person,  and  could  not  be 
called  for  by  the  vendee,  until  all  the  purchase 
money  was  paid. 

The  principal  case  is  cited  in  State  v.  McAllister.  38 
W.  Va.  509.  18  S.  E.  Rep.  779;  Com.  v.  HelmondoUor, 
4  Gratt.  540. 

In  Kerby's  Case,  7  Leiirh  747,  the  court  refused  to 
declare  the  errand  juror  a  qualified  freeholder, 
because  it  appeared  from  the  evidence,  that  he 
himself  disclaimed  title  to  the  freehold,  and 
instituted  suit  against  the  vendor  in  relation  to  the 
title  and  purchase  money. 

Same— Sft me— Owner  or  Occupier  of  Grist  ilill.— The 
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the  property  to  the  value  of  750  or  800  dol- 
lars. The  whole  of  the  purchase  money  has 
not  yet  been  paid ;  but  negotiable  notes 
with  an  endorser  were  given  for  the  same, 
and  all  the  notes  which  have  fallen  due  have 
been  regularly  paid.  At  the  time  of  mak- 
ing the  purchase  the   said  Lea  was  allowed 

his  choice,  either  to  take  a  deed  in 
827      fee  simple  for  the  property,  *execut- 

ing  a  deed  of  trust  thereon  to  secure 
the  purchase  money,  or  to  allow  the  deed 
in  fee  simple  to  be  retained  by  a  third  per- 
son until  the  purchase  money  was  paid. 
He  preferred  the  latter  course ;  whereupon 
a  deed  of  bargain  and  sale,  conveying  the 
property  to  him  in  fee  simple,  was  signed 
and  sealed  by  John  Grammer  and  Mary  E. 
his  wife;  the  acknowledgment  of  the 
former,  and  the  privy  examination  and  ac- 
knowledgment of  the  latter,  were  duly 
taken  and  certified  by  two  justices  of  the 
peace ;  and  the  deed  was,  by  consent  of  the 
parties,  placed  in  the  keeping  of  William 
Pannill,  to  be  delivered  to  Lea  on  the  pay- 
ment of  the  last  note  due  for  the  purchase 
n3oney.  (The  deed  and  certificates  were  set 
forth  in  the  record  in  haec  verba.)  John 
Grammer  held  the  said  property  by  a  good 
and    valid   title.     There   is  now  no  contro- 

owner  or  occupier  of  a  (rrist  mill  Is  disqualified  to 
serve  as  a  errand  juror.  Com.  ▼.  Lonsr.  2  Va.  Cas. 
818:  Morau  v.  Com..  9  Leiffh  051. 

In  Moran's  Case,  9  Lelsrh  061.  it  was  held  that  the 
disqualification  of  owners  and  occupiers  of  water 
irrist  mills,  though  general  In  its  terms,  is  limited 
to  the  Jurisdiction  within  which  their  mills  are  situ- 
ated. JuDGB  Summers,  in  delivering  the  opinion 
of  the  coart  in  that  case,  makes  the  foUowlnsr 
observation :  "The  privilege  of  a  freeholder  resid- 
iniT  in  the  county  to  serve  on  grand  Juries,  is  in- 
tierent  by  the  common  law  and  sanctioned  by  our 
act  of  assembly,  except  so  far  as  the  latter  may 
liave  taken  it  away  on  principles  of  public  policy : 
therefore,  in  construinsr  the  latter,  we  deem  it 
proper  to  adopt  the  interpretation  which  will  least 
abridge  the  general  privilege  and  confine  the  excep- 
tion to  the  necessity  and  reason  of  the  enactment** 

Same— Same— Keeper  of  an  Ordinary.— The  keeper 
of  an  ordinary  is  disqualified  to  serve  as  a  grand 
Juror.  Com.  v.  WiUson,  3  Leigh  789.  But  in  this 
case  it  was  held  that  residence  at  the  tavern  was 
necessary  in  order  that  the  disqualification  pre- 
scribed by  the  statute  might  apply. 

Same— Same— Alienage.— An  alien  is  disqualified 
from  being  a  grand  Juror.  Com.  v.  Cherry,  2  Va. 
Cas.  2a 

Same— Same— Loyalty.— In  West  Virginia  loyalty 
Is  prescribed  as  a  qualification  of  grand  Jurors. 
Bradford  v.  State,  4  W.  Va.  763. 

Same— Same— Qrand  Juror  Need  Not  Be  Native.— A 
naturalized  citizen  of  the  United  States  or  a  native 
citizen  of  another  state  of  the  Union  is  qualified  to 
serve  as  a  grand  Juror  in  a  state  in  which  he  re- 
sides.   Com.  V.  Towles.  5  Leigh  748. 

Same— Same— Residence  in  County.— Residence,  as 
-well  as  freehold  within  the  county,  is  a  necessary 
Qualification  of  a  grand  Juror.  Moran's  Case,  9 
r^igh  661. 

See  generally,  monographic  note  on  ^'Indictments. 
Xnformations  and  Presentments'*  appended  to 
0oyle  V.  Com.,  14  Gratt.  674. 


versy  between  Grammer  and  Lea  as  to  the 
said  bargain  and  sale,  and  Lea  is  satisfied 
with  the  deed  for  the  property,  now  in 
the  custody  of  Pannill. 

Whereupon  the  circuit  court,  with  the 
consent  of  the  defendant,  adjourned  to  the 
general  court,  on  account  of  novelty  and 
difficulty,  the  questions  arising  on  the  fore- 
going facts  and  the  plea  in  abatement 
aforesaid. 

The  cause  was  argued  here  by  the  attor- 
ney general  for  the  commonwealth,  and 
Macfarland,  Allison  and  J.  8.  French  for 
the  defendant. 

GHOLSON,  J.,  delivered  the  opinion  of 
the  majority  of  the  court. — We  are  of  opin- 
ion that  William  Lea  possessed  a  sufficient 
freehold  qualification  to  constitute  him  a 
good  grand  juror.  It  was  clearly  not  nec- 
essary to  his  competency  that  the  legal  title 
to  the  house  and  lot  should  have  been  in 
him.  Cestuis  que  use  of  freehold  estates 
are  good  jurors  in  England.  Co.  Jbitt.  272  b. 
Mortgagors,    or  grantors  in  deeds  of    trust 

made  to  secure  debts,  while  in  pos- 
828      session  and  entitled  to  the  equity  *of 

redemption,  are  good  jurors  in  Vir- 
ginia. Carter's  case,  2  Va.  Cas.  319; 
Moore's  case,  9  Leigh  639.  It  seems  suffi- 
cient if  the  juror  is  in  the  possession  of  a 
freehold  estate,  and  *4s  enjoying  the  prof- 
its and  the  substantial  ownership  thereof . " 
Lea  was  the  tenant  of  the  freehold  in  the 
house  and  lot ;  he  was  not  only  receiving 
the  profits  of  it,  but  was  so  enjoying  the 
possession  as  that  no  one  could  oust  him 
from  it.  He  was  nowise  in  default ;  he  was 
in  the  lawful  possession ;  and  a  court  of 
equity  would  have  kept  him  there  against 
the  world.  Should  he  even  hereafter  fail 
to  pay  the  deferred  instalments  of  the  pur- 
chase money,  a  court  of  equity  would  not 
allow  him  to  be  disseized  or  evicted.  It 
would  regard  the  house  and  lot  as  his  prop- 
erty :  in  the  event  of  his  failing  to  pay  the 
purchase  money  within  a  limited  time,  it 
would  direct  the  property  to  be  sold  as  his, 
and  not  as  Grammer's:  if  the  amount  of 
the  sale  exceeded  the  balance  due  on  the 
purchase,  the  excess  would  be  decreed  to 
him.  Grammer  never  can  hereafter  be 
permitted  to  recover  or  reclaim  the  prop- 
erly itself.  If  it  were  conceded  that  the 
legal  title  is  still  in  him,  a  court  of  equity 
would  yet  regard  him  as  holding  it  in  trust 
for  Lea.  But  the  legal  title  is  not  in  fact 
outstanding  in  him ;  he  has  so  far  parted 
with  it  that  he  can  in  no  way  recall  it, 
while  the  mere  act  of  paying  the  residue  of 
the  purchase  money  devolves  it  on  Lea  fully 
and  unconditionally.  In  Carter's  case  and 
Moore's  case,  above  referred  to,  this  court 
decided  that  though  a  person  had  conveyed 
his  land  by  deed  of  trust  to  secure  the  pay- 
ment of  debts,  and  though  the  debts  were 
due,  and  the  time  had  passed  when  the 
trustee  was  authorized  to  sell,  yet  if  the 
grantor  retained  the  possession  and  equity 
of  redemption,  he  was  a  freeholder  qualified 
to  serve  as  a  grand  juror.  This  case  is 
stronger  than  those,    inasmuch   as   Lea   is 
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not  only    in  possession  of  the  land  and  en- 
joying its  profits,  but   he   is  in  no  default, 

and  no  one  can  sell  the  land  or  in 
829      *any  wise  dispossess  him.     His  right 

may  be  likened  to  that  of  a  mortgagor 
in  possession,  where  the  mortgagee  has  no 
right  to  call  for  a  foreclosure  of  the  equity 
of  redemption :  and  that  such  mortgagor 
would  be  a  good  grand  juror  no  one  will 
question. 

Reynold's  case,  4  I^eigh  663,  and  Kerby's 
case,  7  Leigh  747,  which   were  cited  at  the 
bar,    are   not   regarded   by  this  court  as  at 
all  conflicting  with    the   opinion    now    ex- 
pressed.    In  the  first  of  these  cases   it  ap- 
peared, that  Smith,  the  grand  juror  objected 
to,  had  entered  into   a   contract  in  writing 
to  sell  his  land,  provided  certain  conditions 
precedent  were  complied  with ;  but  the  rec- 
ord did  not  shew  that  any  one  of  those  con- 
ditions  had    been    performed,    or  that  one 
dollar   of  the  consideration  had  been  paid, 
or  that  any  title  had   been    made,    or  even 
that  the  possession  of   the  land  had  passed 
from  Smith.     As  presented  in   the    record, 
it  was  the  case  of  a  mere  contract,  for   the 
violation  of  which  by  either  party  the  other 
would  have  been  entitled  to  redress  only  in 
the  form  of  damages.     The  court   properly 
decided     that    the    freehold    remained    in 
Smith.     In  Kerby's  case,   the   ^rand    juror 
was  in  possession   of   land    which    he    had 
previously    agreed  to   purchase;  but  before 
he  had  paid  all  the  purchase  money,  a  deed 
was  tendered  him   which    he  refused  as  in- 
sufficient,   and   he    thereupon    instituted  a 
suit  in  chancery  to  litigate   the  question  of 
title    and   the   rights  of  the  parties.     This 
court  refused  to  pronounce  him  a  freeholder ; 
not   only  because    he    had    disclaimed    the 
ownership  and  title  to  the  land,  but  because 
it  wa&  deemed  improper  to  decide  in  a  col- 
lateral way  a  question  which   was  then  the 
subject  of  judicial  investigation  in  another 
forum.     But  in  that  very  case  the  court  re- 
viewed and  approved  the  judgment  rendered 
in  Carter's  case,  which  in   our    opinion    is 
decisive  of  this. 

We  therefore  advise  the  circuit   superior 
court  for  the  town  of  Petersburg  to  adjudge 
William  Lea  a  good  grand  juror. 

830  *DUNCAN,  J.  The  question  ad- 
journed in  this  case  involves  the  con- 
struction of  the  statute,  1  Rev.  Code,  ch. 
75,  {  1,  p.  264,  requirinfi^  that  grand  jurors 
shall  be  freeholders.  The  facts  upon  which 
the  question  adjourned  is  made  to  depend 
are  these.  A  man  impaneled  upon  the 
grand  jury  had  purchased  a  house  and  lot 
of  ground,  the  purchase  money  to  be  paid 
by  instalments,  and  part  of  the  purchase 
money  was  unpaid  when  he  was  so  impan- 
eled. He  was  in  the  possession  of  the  lot, 
and  his  vendor  had  execeuted  a  deed  to  him 
for  it ;  but,  in  order  to  secure  the  payment 
of  the  purchase  money,  the  deed  had  been 
placed  in  the  hands  of  a  third  person  as  an 
escrow,  to  be  delivered  to  the  vendee  when 
the  purchase  money  was  paid.  The  pur- 
chase money  not  having  been  paid,  the 
deed  accordingly  remained   in  the  hands  of 


the  third  person  to  whom  it  had  been  ao 
delivered ;  and  the  question  adjourned  is, 
was  the  vendee  under  the  foregoing  circum- 
stances a  freeholder,  so  as  to  be  a  qualified 
grand  juror? 

The  statute  above  cited  directs  that  '*the 
sheriff  shall  summon  24  of  the  most  discreet 
freeholders,*'  &c.  to  be  a  grand  jury.    This 
qualification  of  estate  was  derived  from  an 
ancient   english    statute,  and  no  doubt  had 
its   origin    in    the  idea  that  men  having  a 
fixed  and    permanent    interest    in  the  soil 
could    be    more    safely   entrusted   with  the 
delicate    and    important   duty   of  bringing 
offenders   against  the   laws  to  jnatice,  and 
at  the  same  time,  from  the  independence  of 
their   condition,    would   afford  a  protection 
to  the   innocent    from   unjust   accusations. 
The  legislature  of  both   countries  looked  to 
the  degree  and  permanency    of  the  estate, 
rather    than    the   amount  or  valne  of  it,  as 
the  qualification  best  calculated  to  effect  the 
ends     of     public    policy;    and    I    imagine 
the    framers  of  neither  statute  anticipated 
that  a  doubt  could  ever  arise  as  to  the  defi- 
nition of  an  estate  of  freehold.     Doubt  how- 
ever seems  to  have  arisen,  if  not  as  to  what 
estate  would  constitute  a  freehold  ac- 
831      cording  to  its  strict  *legal  significa- 
tion,   yet   as   to    what   is  the  precise 
meaning  of  the  term   as  employed    by  the 
statute.     It  is  a  well  settled  rule  in  the  con- 
struction of  statutes,  that  when  terms  hav- 
ing a  defined  common  law  signification  are 
employed  in  a  statute,  that  signification  is 
intended    to  be  adopted.     We  know  that  at 
the  common  law  a  freehold  is   an  estate  in 
lands  for  not  less  than  term  of  life ;  that  all 
estates   less   than    that    are  mere  chattels. 
We  know,  too,  that  to  create   by  contract  a 
freehold  estate  prior  to  the  statute  of  uses, 
the  feudal  investiture   by    livery    of  seisin 
was  necessary.     Since  the  statute   of   uses, 
this  investiture  is  by  deed  in  writing  sealed 
and  delivered ;  the  delivery  of  the  deed  sn- 
perseding  the  formula  of  livery  of  seisin,  in 
all    cases    where  the   grantor  is  seized  and 
capable  of  making  livery,    as  in  sach  cases 
the  statute  annexes  the   possession    to   tb: 
use.     But  to  create  a  freehold   estate*  there 
must  be  a  union  of  the  use  with  the  posses- 
sion ;  and  in  law    there    cannot    be    a    use 
created,    except   by  deed   in  writing  sealed 
and  delivered.     This  is  rendered    necessary 
by    the    terms   of   the  statute  itself;  see  1 
Rev.  Code,  ch.  99,  {  1,  p.  361.     In  the   case 
under   consideration,    it  is    true    that    the 
juror  had  possession  (which  is  a   mere   act 
in  pais),  but  he  had   not   the    use;  for  the 
use  he  could  only  acquire  by  deed  delivered. 
His  possession,  therefore,  was   not  adverse 
to  his    vendor,    but    under    him.      Bnt  the 
vendor  had  executed  a  deed,  and    placed  it 
in  the  hands  of  a  third  person  as  an  escrow, 
to  be  delivered   upon    the  payment   of  the 
purchase    money:  and    it  is   supposed  that 
the    legal    title   has  passed  by  the  deed.    I 
have  before  remarked  (in  the   words  of  the 
statute)  that  to   pass  the  freehold,  the  deed 
must    be   delivered.     The   delivery    is  the 
medium  by  which  the  title  passes  out  of  the 
bargainor  to  the  bargainee.    Without  such 
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delivery,  the  title  remains  precisely  where 

it  was,  in  the  same  manner  as  if  there  had 

been  no  deed  at  all ;  it  remains   in  the  bar- 

g'ainor.     But  it  is  asked,  suppose  the 

832  bargainor    had  Mied  before  the  time 
of  payment  had  arrived,  and  after  his 

death  the  bargainee  had  paid  the  purchase 
money ;  could  the  deed  then  be  delivered  as 
an  operative  deed?  Undoubtedly  it  could, 
and  the  delivery  would  have  relation  to  the 
time  when  it  was  deposited  as  an  escrow. 
The  deed,  by  such  delivery,  woud  acquire 
vitality  which  it  had  not  before,  and  would 
operate  as  an  estoppel  to  the  heirs  to  de- 
mand the  estate,  in  the  same  manner  that 
it  would  in  the  case  where  a  man  sells  and 
conveys  land  in  the  adversary  possession  of 
another.  We  know  that  in  such  case  the 
deed  would  pass  nothing,  by  reason  of  the 
disseisin  of  the  bargainor;  and  the  bar- 
gainee could  not  in  his  own  name  evict  the 
disseisor.  But  he  might  do  so  in  the  name 
of  the  bargainor,  or  of  his  heirs :  and  if  the 
recovery  was  in  the  name  of  the  latter,  eo 
instanti  the  deed  of  their  ancestor,  which 
till  then  was  inoperative  and  without  life, 
would  become  vivified;  it  would  relate 
back,  upon  the  principle  of  remitter  at  the 
common  law,  and  the  heirs  of  the  bargainor 
would  be  estopped  by  it.  I  refer  to  this 
doctrine  to  shew,  that  under  the  statute  of 
uses  no  deed  can  pass  a  freehold  estate 
tintil  delivery ;  that  if  a  deed  be  delivered 
as  an  escrow,  and  the  condition  be  after- 
wards performed,  the  delivery  will  then  be 
consummate,  and  take  effect  from  the  time 
of  the  delivery  as  an  escrow,  although  the 
bargainor  may  have  died  in  the  mean  time ; 
and  that  cases  exist  where  a  deed  may  be 
inoperative  for  a  time,  and  by  subsequent 
events  become  operative,  and  relate  back  to 
its  inception. 

As  a  further  argument  to  test  the  rule  I 
have  laid  down,  that  delivery  of  a  deed  is 
indispensable  under  the  statute  of  uses  and 
conveyances,  suppose  the  vendor  in  this 
case,  after  depositing  the  deed  as  an  escrow, 
had  executed  a  conveyance  of  the  same  lot 
to  a  third  person :  such  last  conveyance 
would  have  passed  the  title,  and  the  first 
purchaser,  although  in  possession  (his  pos- 
session    not    being    adverse    to    the 

833  grantor),  might  *have    been    evicted 
in  an  action  of  ejectment  by  the  last 

purchaser.  And  if  any  person  claiming 
the  lot  adversely  to  the  juror  were  to  bring 
a  writ  of  right  for  the  recovery  of  the  same, 
he  would  be  compelled  to  sue  the  vendor, 
not  the  juror,  because  a  writ  of  right  can 
only  be  maintained  against  the  tenant  of 
the  freehold,  and  not  against  a  tenant  in 
possession  having  merely  an  equitable  title. 
But  it  is  argued,  that  although  the  juror 
in  this  case  may  not  at  law  be  a  freeholder, 
yet  the  statute  will  be  satisfied  if  he  have 
such  an  interest  as  would  in  equity  entitle 
him  to  call  for  the  freehold  estate.  This 
proposition,  which  I  do  not  admit  to  be  cor- 
rect, may  be  conceded  for  the  sake  of  argu- 
ment; and  how  will  the  case  then  stand? 
The  juror  has  not  paid  the  purchase  money, 
and  until  he  does  so,  equity   cannot  decree 


to  him  the  legal  title.  He  may  never  pay 
it,  and  upon  default  his  vendor  may  enter 
upon  the  premises,  and  may  sell  and  trans- 
fer the  legal  title  to  another.  This  juror, 
therefore,  is  in  this  condition :  he  has  not 
the  legal  estate  of  freehold,  he  has  no 
present  right  to  resort  to  a  court  of  equity 
to  obtain  the  legal  title,  and  he  may  never 
have  that  right;  for  it  will  depend  upon 
his  ability  and  his  will  to  pay.  And  yet 
he  is  said  to  be  a  freeholder. 

But  I  do  not  concede  that  any  estate  less 
than  a  freehold  will  satisfy   the  statute.     I 
have   adverted   to  the  reasons  which,  as  I 
supposed,  induced  the  legislature  to  require 
the  certain  and  permanent  estate   of   free- 
hold as  a  qualification   for  a    grand   juror; 
and  it  will  be  found  that  the   same  qualifi- 
cation   has   been  also  deemed  important  in 
reference   to  another  description  of  jurors. 
In    fixing    the   qualification  of  petit  jurors 
for  the  trial  of  pleas  of  the  commonwealth 
and  for  the  trial  of  all  causes  in    the  supe- 
rior courts,    the   statute  requires  that  they 
shall  be  freeholders,  and  have  a  visible  es- 
tate, real  or  personal,  of  the  value  of 
834      300  dollars.    *For   a    grand  juror,    a 
freehold  of  any  value  is  sufficient :    a 
petit  juryman  must  not  only  be  a  freeholder, 
but  possessed  of  a   visible  estate,    real    or 
personal,  of  the  value  of  300  dollars  at  the 
least.     The  legislature,    therefore,    for   the 
purpose  of  protecting  the  rights  of  the  pub- 
lic, and  the  safety  of  the  persons  and  prop- 
erty of  its  citizens,  has  provided   that   the 
jurymen    who   present   for  crimes,  and  the 
jurymen  who  try  the   offenders,    shall  have 
that  fixed  and   permanent    interest    in    the 
country,  which  will   place   their   independ- 
ence, as  far  as  practicable,  out  of  the  reach 
of  power,  or  the  influence  produced  by  fear, 
favour   or    affection.      And    every    citizen 
charged  with  an  offence   has    the    right    to 
demand  that  the  grand  jury  which  is  asked 
to  indict  him,  and  the   petit   jury  which  is 
to  try  him,  shall  be   composed   of  men  who 
are  freeholders,  and  nothing  less  than  free- 
holders.    It    is    not  enough    for  him  to  be 
told,  that  the  juryman  who  is  to   indict   or 
try  him  has  contracted  for   the  purchase  of 
land,  which  he  may  pay  for  at  some  future 
time,  and  may  possibly    acquire  a  freehold 
estate  in  it. 

If  the  objections  to  a  departure  from  the 
express  tenhs  of  the  statute,  which  I  have 
already  adverted  to,  be  regarded  as  insuffi- 
cient, there  exists  one  that  in  a  practical 
point  of  view  I  deem  conclusive ;  and  it  is 
this.  A  relaxation  of  the  statute  will  in- 
volve the  courts  in  innumerable  questions 
of  difficulty  as  to  the  qualifications  of  grand 
and  petit  jurymen.  Adhere  to  the  legal 
signification  of  a  freehold,  and  all  will  un- 
derstand it:  but  once  adopt  executory  con- 
tracts for  the  purchase  of  land  as  a  substitute 
for  the  requisitions  of  the  statute,  and  what 
guide  will  be  furnished  to  the  summoning 
officers,  or  even  to  learned  judges,  by  which 
they  can  determine  whether  the  juryman 
has  the  necessary  qualification  of  estate  or 
not?  Will  a  purchaser  of  land  in  posses- 
sion,   with    or    without   any  agreement  in 
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writing,  be  considered  a  freeholder 
835  under  the  statute,  *merelj  because  he 
has  made  a  contract  of  purchase  and 
got  possession  under  it?  A  writing  is  not 
in  all  cases  indispensable  for  obtaining  a 
decree  in  equity  for  the  legal  title  to  land, 
as  we  know  that  part  performance  will  take 
a  contract  out  of  the  operation  of  the  stat- 
ute of  frauds.  Will  it  not  be  exceedingly 
inconvenient  to  impose  upon  the  courts  of 
law,  in  a  criminal  cause,  a  necessity  to  en- 
ter, in  a  collateral  way,  into  the  perplexing 
enquiries  which  will  continually  arise, 
whether  a  juryman  has  such  a  claim  to  land 
as  would  justify  a  court  of  equity  to  de- 
cree to  him  the  legal  title?  Yet  such  seems 
to  me  the  inevitable  consequence  of  a  de- 
parture firom  the  legal  import  of  the  quali- 
fication of  freehold  prescribed  by  the  stat- 
ute. 

Some  adjudications  have  taken   place    in 
this  country,    bearing    upon    the   question 
under  consideration,  which  it  may  be  well 
to  notice.     It  is  proper  to  premise,  however, 
that  in  England  during  the  controversy  be- 
tween the  houses  of  York   and    Lancaster, 
many    lands    were   conveyed    to    uses;  the 
feoflFee    holding    the    legal    estate,    but  the 
cestui  que  use   taking   the  profits.     In  con- 
science,   therefore,    the   land  was  his;  and 
the   english   courts  extended  the  statute  of 
jurors,    against    the   letter,  to  embrace  the 
cestui  que  use;  but  they   have    never   gone 
any  farther.     The  effect,    however,    of   the 
subsequent    statute   of  uses  being  to  annex 
the    possession    to   the  use,  the  cestuis  que 
use    were   converted    into    freeholders.     In 
this  state,  in  Carter's  case,  2  Va.  Cas.  319, 
a  juror  was  held  to   be  qualified   who    had 
given  a  deed  of  trust  of   his   land  to  secure 
a    debt,    but  remained  in  possession.     This 
was  by  analogy  to  the  decision  in  England 
prior  to  the  statute   of   uses,    already  indi- 
cated.    The  general  court    viewed   the  sub- 
ject in  the  same  light  in  which  it  was  looked 
at  by  the  english  judges:  they    considered, 
that  though  in  form  the  juror  had  conveyed 
the  legal  title,  yet  in  fact  he  was  the  cestui 
que    use;  that    the   deed   of   trust  was  not 
evidence   of  a    sale    of   the  land,  but 
836      *wa8  a   mere    security,   which  might 
or  might  not  be  enforced.     In  Kerby's 
case,  7  Leigh  747,  the  question   was  raised 
whether  a  purchaser  in  possession,  who  had 
paid  the  purchase  money   and   had   a  com- 
plete right  in  equity   to    call   for   the  legal 
title,    was   qualified    to    serve    as  a    grand 
juror;  but  a  majority  of  the  judges  were  of 
opinion    that    the    case   should   be  decided 
on  other  grounds.     They  affirmed,  however, 
the  proposition,  that  it  would  be  inconven- 
ient in    practice  to  impose  upon    the  courts 
the  necessity  of  deciding  in  criminal  causes, 
in   a    collateral    way,  the    qualification    of 
jurors    resting  upon  a  mere  equitable  title. 
There    is    nothing,    therefore,    in  the  rule 
that  prevails    in  England,    or  in   the  adju- 
dications of   this   state,  that  authorizes    a 
mere  purchaser  of  land,    because   he  is   in 
possession,    to  serve  as   a  grand  juror,  al- 
though he  has  not  paid  the  purchase  money. 


and  IS   not   in   a  condition    to  demand    in 
equity  the  title. 

ESTILrlv  and  BROWN,  J.,  also  dissented 
from  the  opinion  of  the  majority  of  the 
court. 

Foulkes  V.  The  Commonwealth. 

December,  184S. 

Crlmlnsl  Law— Porgery*-Party  Whose  di^iMtare  U 
Poiyed  Need  Not  Be  Produced  m»  Wttoeeew— Upon  a 
trial  for  forsrery  of  a  written  instrument,  the 
commonwealth  may.  without  prodncinff  as  a  wit- 
ness the  party  by  whom  the  Instrument  pnrports 
to  be  slfirned,  and  without   accountlnfir  for  his 
absence,  prove  by  the  evidence  of  other  witnesses 
that  the  Instrument  is  not  ffenulne :  such  evidence 
not  being  in  its  nature  secondary  to  that  of  the 
party  whose  sis-nature  is  in  question. 
Same— Same— Loss  of  Forced  lajtmrneat— Seoeodaiy 
Evideoce— Notlcet— Case  at  Bar.— On  trial  of  indict- 
ment for  forgery  of  a  letter  of  credit  with  intent 
to  defraud  W.  &  W.,  the  commonwealth  proT». 
that  a  draft,  presented  by  the  prisoner  to  W. 
837      &  W.  at  the  same  time  with  *the  letter  of 
credit,  had    been   filed,   together  with   an 
indictment  against  the  prisoner  for  forging  the 
same,  with  the  clerk  of  the  court,  who,  on  making 
search   for   the  draft  among  the  papers  in  bis 
office,  has  been  unable  to  find  it:  and  therenpoa 
the  commonwealth  offers  secondary  e-vldence  of 
the  contents  of  the  draft;  no  notice  baring  beea 
given  to  the  prisoner,  before  the  Jury  was  impan- 
eled, of  any  intention    to  offer  such    evidence. 
HbIjD,  the  foundation  so  laid  for  the  admisstoo  of 
the  secondary  evidence  is  sufficient. 
Same— Same-Of  What   Writing  Porgary  CmiMt  Be 
Committed.— Indictment  for  forging,  with  intent 
to  defraud  W.  &  W.,  a  letter  in   the  foUowiog 
terms:    "Nottoway,  April  24,  I84I.    Gent..  Agree^ 
able  to  mr.  Wm.  I.  Watkins*  request.  I  take  pleas- 
ure in  making  you  acquainted  with  his  name,  and 
would  say  to  you  that  he  is  very  extensively  en- 
gaged in  the  manufacturing  of  tobacco,  and  has 
made  some  large  purchases,   and  says  that  he 
wishes  to  patronize  yon  (on  my  recommendaUoo). 
You  may  be  assured  that  whatever  he  engages  u> 
do  he  will  certainly  perform.    He  says  it  is  prob- 
able he  will  want  1000  dollars  by  the  1st  of  May.  to 
meet  his  engagements,  and  if  he  apply  for  the 


•Forgery. —See  monographic  note  on  •'Forgery  and 
Counterfeiting"  appended  to  Coleman  v.  Cc»n..  SS 
Oratt  86&. 

tSame— L,oss  of  Forged  Instrameat— SecoBdaiy  Evl- 
denoe— Notice. -In  State  v.  Lowry,  42  W.  Va.  fflO,  U 
S.  E.  Rep.  568,  it  is  said:    **There  is  no  evidence  to 
show  that  such  check  is  not  in  the  custody  of  the 
clerk  of  the  court,  or  in  the  clerk's  office,  or  that 
any  search  therefor  had  been  made  in  such  office. 
The  witnesses  for  the  state  purge  themselves  of  the 
possession  of  the  check,  but  that  does  not  sab- 
stantiate  its  loss,  unless  diligent  search  has  been 
made  for  it  where  it  might  be  legally  deposited,  or 
unless  it  is  traced  to  the  possession  of  the  prisoner 
or  his  counsel,  as  Mr.   Howard   intimates  in  his 
statement:  and  then  notice  to  produce  it  should  be 
given,   before  attempting  to  prove   Its  contents. 
Foulkes  V.   Com.^  2  Rob.  (  Va,)  886:  2  Bish.  Cr.  Proc  i 
488.  citing  State  v.  Cole.  19  Wis.  142." 


820 


2  ROB. 


Foui^KBS  V.  The  CommonwbaIvTh. 


888,  830,  840 


amoant,  I  have  no  doubt  but  yon  will  accommo- 
date him.  The  roads  are  in  such  a  condition  that 
it  is  impossible  to  get  any  produce  to  market 
Write  me  a  few  lines  by  mr.  Watklns,  and  say 
what  the  chance  is  for  a  rise  in  tobacco.  Yonr 
compliance  with  the  above  will  very  much  oblisre 
yonr  ob't  servant.  Joseph  Bi.  Foulkes.— P.  S.  Mr. 
Watkins  prefers  ffivinsr  a  nesrotiable  note  payable 
In  Petersburg  Ezchanffe  bank,  where  he  can 
always  have  an  opportunity  to  send  at  the  short- 
est notice  and  draw.  He  is  not  a  gentleman  of  a 
low  mean  decree,  but  one  that  is  a  perfect  ffehtle- 
man  in  every  sense  of  the  term.  I  am  confident, 
as  I  have  observed  to  him,  that  you  will  either  let 
him  have  the  money,  or  endorse  for  him.  J.  M. 
F.  *  *  Hsu),  this  is  not  a  writing  in  respect  whereof 
forffery  can  be  committed,  either  at  common  law 
or  under  the  statute. 

William  S.  Foulkes  was  indicted  in  the 
circuit  superior  court  for  the  county  of 
Henrico  and  city  of  Richmond,  at  October 
term  1841,  for  forging,  with  intent  to  de- 
fraud Winfree  &  Williamson,  '*a  certain 
letter  of  credit  and  writing,"  in  the  follow- 
ing terms: 

"Nottoway,  April  24,  1841. 
-"Gent. 

* 'Agreeable  to  mr.  Wm.  I.  Wal  kins' 

request,  I  take  pleasure  in  making  you 
^38      acquainted    with     his     name,      *and 

would  say  to  you  that  he  is  very  ex- 
tensively engaged  in  the  manufacturing  of 
tobacco,  and  has  made  some  large  pur- 
chases, and  says  that  he  wishes  to  patron- 
ize you  (on  my  recommendation).  You 
may  be  assured  that  whatever  he  engages 
to  do  he  will  certainly  perform.  He  says  it 
is  probable  that  he  will  want  about  one 
thousand  dollars  by  the  first  of  May,  to 
meet  his  engagements,  and  if  he  apply  for 
the  amount,  I  have  no  doubt  but  you  will 
accommodate  him.  The  roads  are  in  such 
a  condition  that  it  is  impossible  to  get  any 
produce  to  market.  Write  me  a  ^ew  lines 
by  mr.  Watkins,  and  say  what  the  chance 
is  for  a  rise  in  tobacco.  Your  compliance 
with  the  above  will  very  much  oblige  your 
ob't  servant, 

Joseph  M.  Foulkes. 

'*P.  S.  Mr.  Watkins  prefers  giving  a 
negotiable  note  payable  in  Petersburg  Ex- 
change bank,  where  he  can  always  have  an 
opportunity  to  send  at  the  shortest  notice 
and  draw.  He  is  not  a  gentleman  (of  In- 
graham's  standing  or  character)  of  a  low 
mean  degree,  but  one,  I  am  happy  to  in- 
form you,  that  is  a  perfect  gentleman  in 
«very  sense  of  the  term.  I  am  confident,  as 
I  have  observed  to  him,  that  you  will  either 
let  him  have  the  money,  or  endorse  for  him. 

J.  M.  F." 

The  indictment  contained  another  count, 
which  charged  that  the  prisoner,  with  in- 
tent to  defraud  the  said  Winfree  &  William- 
son, did  knowingly  utter  and  publish  as 
true,  and  use  and  employ  as  true,  for  his 
own  benefit,  a  certain  forged  letter  of  credit 
and  writing,  (set  forth  in  the  same  terms  as 
in  the  first  count). 

At  the  trial,  the  prisoner  excepted  to 
sundry  opinions  of  the  court  given  against 


him,  and  tendered  bills  of  exceptions, 
which  were  received  and  made  part  of  the 
record. 

1.  The  first  bill  of  exceptions  stated,  that 

on    the    trial,    the   attorney    for    the 

839  commonwealth,  without  shewing  *or 
attempting   to   shew   that  Joseph  M. 

Foulkes,  whose  name  is  subscribed  to  the 
letter  set  out  in  the  indictment  and  al- 
leged to  be  forged,  was  dead,  or  sick,  or 
without  the  limits  of  the  commonwealth,  so 
that  his  testimony  could  not  be  had  on  the 
trial,  and  without  shewing  that  any  sub- 
poena had  been  taken  out  for  the  said  Jo- 
seph M.  Foulkes,  offered  to  prove  by  a  wit- 
ness that  the  said  letter,  and  the  signature 
to  the  same,  were  not  in  the  handwrit- 
ing of  the  said  Joseph  M.  Foulkes ;  where- 
upon the  prisoner  by  his  counsel  moved  the 
court  to  exclude  such  evidence  from  the 
jury,  because  the  said  Joseph  M.  Foulkes 
was  by  law  a  competent  and  the  best  wit- 
ness to  prove  whether  the  said  letter  or 
signature  were  genuine  or  not,  and  could 
better  know  than  any  other  person  whether 
the  same  were  written  or  signed  by  him: 
which  motion  the  court  overruled,  and  de- 
cided that  the  said  evidence  should  go  to 
the  jury ;  and  to  that  opinion  the  prisoner 
excepted. 

2.  The  second  bill  of  exceptions  stated, 
that  upon  the  trial,  the  commonwealth 
offered  evidence  for  the  ourpose  of  p«'oving 
that  in  consequence,  and  at  the  time,  of 
the  presentation  by  the  prisoner  to  Winfree 
&  Williamson  of  the  letter  of  credit  set  out 
in  the  indictment,  the  said  Winfree  &  Wil- 
liamson gave  to  him  a  paper  signed  by 
them,  and  then  proved  that  the  said  paper 
was  placed  in  the  hands  of  the  attorney  for 
the  commonwealth  in  this  court,  with  the 
record  of  the  examining  court  called  to  try 
the  prisoner  for  having  forged  the  name  of 
one  William  I.  Watkins  to  the  said  paper, 
for  the  purpose  of.  framing  an  indictment 
upon  it;  and  proved  by  the  said  attorney, 
that  he  did  frame  an  indictment  against 
the  prisoner  upon  it,  and  filed  it  in  the 
indictment  with  the  clerk  of  this  court ;  and 
also  proved  by  the  clerk,  that  he  had  exam- 
ined the  papers  in  his  ofifice,  and  could  not 
find  that  paper,  and  that  he  had  no  recol- 
lection that   it  ever  was  in   his  office :  and 

then  the  commonwealth    offered  evi- 

840  dence    for    the    purpose  *of   proving 
that    the    said    paper    writing  was  a 

draft  drawn  by  the  prisoner,  in  the  name 
of  William  I.  Watkins,  on  Winfree  &  Wil- 
liamson, for  1000  dollars  payable  to  said 
Watkins  at  90  days  after  date,  and  accepted 
by  the  said  Winfree  &  Williamson :  where* 
upon  the  prisoner  moved  the  court  to  exclude 
all  evidence  of  the  contents  and  character 
of  the  said  paper  writing,  unless  it  were 
produced;  upon  the  ground  that  the  said 
paper  writing  was  not  shewn  to  be  lost, 
and  it  was  by  the  laches  of  the  common- 
wealth that  it  was  not  produced,  and  no 
notice  had  been  given  to  the  prisoner,  be- 
fore the  jury  was  impaneled,  of  any  in- 
tention to  offer  such  secondary  evidence  of 
the  said  paper  writing :  but  the  court  over- 
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ruled  the  motion  of  the  prisoner,  and  ad- 
mitted the  evidence  aforesaid;  to  which 
opinion  the  prisoner  excepted. 

3.  The  third  and  last  bill  of  exceptions 
stated,  that  the  counsel  for  the  prisoner,  in 
the  course  of  his  argument  before  the  jury, 
contended,  that  before  the  jury  could  con- 
vict the  prisoner,  they  must  be  satisfied 
that  he  forged,  or  uttered  as  true  knowing 
it  to  be  forged,  with  intent  to  defraud  Win- 
free  &  Williamson,  a  letter  of  credit,  and 
then  proceeded  to  shew  that  the  paper  writ- 
ing described  in  the  indictment  and  offered 
in  evidence  to  the  jury  was  not  a  letter  of 
credit;  whereupon,  after  the  prisoner's 
counsel  had  closed  his  argument,  the  attor- 
ney for  the  commonwealth  asked  the  court 
to  instruct  the  jury,  that  it  was  not  neces- 
sary to  the  conviction  of  the  prisoner  that 
the  jury  should  be  satisfied  he  forged,  or 
uttered  as  true  knowing  it  to  be  forged,  a 
letter  of  credit  with  intent  to  defraud  Win- 
free  &  Williamson,  but  they  might  convict 
him  if  the  evidence  satisfied  them  that  he 
forged,  or  uttered  as  true  knowing  it  to 
be  forged,  with  intent  to  defraud  Winfree 
A  Williamson,  the  paper  writing  described 
in  the  indictment  and  offered  in  evidence, 
although  they  should  believe  that  the 
said  paper  writing  was  not  a  letter 
841  *of  credit:  which  instruction  the 
counsel  for  the  prisoner  resisted, 
but  the  court  gave  it,  and  the  prisoner 
thereupon  excepted. 

The  jury  found  the  prisoner  guilty  upon 
the  second  count  of  the  indictment,  and 
ascertained  the  term  of  his  imprisonment 
in  the  penitentiary  to  be  two  years;  and 
the  court  pronounced  judgment  accord- 
ingly. 

On  the  petition  of  the  prisoner,  the  gen- 
eral court,  at  the  last  term,  awarded  a  writ 
of  error  to  the  judgment. 

The  cause  was  now  argued  by  Lyons  and 
Scott  for  the  plaintiff  in  error,  and  Brooke 
for  the    commonwealth. 

DUNCAN,  J.  The  court  are  unanimous 
in  the  opinion  that  there  is  no  error  in  the 
judgment  of-  the  circuit  court  set  forth  in 
the  first  bill  of  exceptions ;  being  satisfied, 
as  well  upon  principle  as  authority,  that  it 
was  not  obligatory  upon  the  prosecutor  to 
examine  Joseph  M.  Foulkes,  whose  name 
was  subscribed  to  the  paper  alleged  to  be 
forged,  as  a  witness  to  prove  that  said 
paper  and  the  signature  thereto  were  not  in 
his  handwriting,  but  that  it  was  competent 
to  prove  the  same  facts  by  other  witnesses, 
and  that  the  testimony  of  such  other  wit- 
nesses would  not  be  secondary  in  its  nature, 
but  of  equal  degree  with  the  testimony  of 
the  said  Joseph  M.  Foulkes,  the  only 
difference  being  as  to  it  persuasive  effect 
before  the  jury,  which  was  a  matter  solely 
addressed  to  the  discretion  of  the  prosecu- 
tor. 

The  courts  are  also  unanimously  of  opin- 
ion, upon  the  second  bill  of  exceptions, 
that  a  legal  foundation  was  laid  for  the 
introduction  of  the  secondarv  proof  therein 
set  forth,  and  that  there  is  no  error  in    the 


judgment    of  the   circuit    court   to   wl|ich 
that  bill  of  exceptions  relates. 
But  a  majority  of  the  court  (judges  Brown 

and  Fry  dissenting)  consider  that 
842      there  is  error  in  the  judgment  *of  the 

circuit  court  set  forth  in  the  third 
bill  of  exceptions ;  being  of  opinion  that 
the  writing  set  out  in  the  indictment  i» 
one  of  which  forgery  could  not  be  com- 
mitted, either  at  common  law  or  under  the 
statute. 

Judgment  of  circuit  court  reversed,  and 
judgment  of  acquittal  entered. 


Cropper  v.  The  Commonwealth.* 

December,  1848. 

Court  of  Oyor  sod  Teraniaer— Conftoewent  tai 
tlsry  by  Judsment  of  — Haboas  CorpiUL— A  prisoner 

confined  i a  the  penitentiary  under  tlie  jadprneot 
of  a  coiurt  of  oyer  and  terminer,  for  an  offence 
which  such  court  had  no  jurisdiction  to  try.  may 
be  discharsred  by  the  general  court  upon  a  writ  of 
habeas  corpus. 
Same— No  Jurisdiction  to  Try  Free  Mulatto  fte  Slavic 
Larcenyt— Statute.— Under  the  act  of  March  IS.  I8& 
(Acts  of  1881-2,  ch.  33,  S  9,)  a  free  ne^ro  or  mnlano, 
for  simple  larceny  to  the  value  of  20  dollars  or  lea. 
must  be  tried  by  a  Justice  of  the  peace  of  the 
county  or  corporation,  and  a  court  of  oyer  aad 
terminer  has  no  Jurisdiction  of  the  case. 

Blkaney  Cropper,  a  free  woman  of  col- 
our, was  tried,  on  the  29th  of  March  1843, 
by  a  court  of  oyer  and  terminer  held  bj 
five  justices  of  Accomac  county,  upon  a 
charge  of  having,  on  the  tenth  day  of  the 
same  month,  feloniously  stolen,  taken  and 
carried  away  one  cotton  shirt  and  one  pair 
of  socks.  The  entry  of  the  judgment  was 
in  the  following  terms:  *'It  is  the  unani- 
mous opinion  of  the  court  that  the  prisoner 
is  guilty  of  the  crime  aforesaid.  And  it 
appearing  to  the  court  that  she  has  here- 
tofore been  tried,  convicted,  and  punished 
by  confinement  in  the  penitentiary  for  the 
crime  of  petit  larceny,  it  is  considered  by 
the  court  that  she  be  confined  in  the  public 
jail  and  penitentiary  house  of  this  com- 
monwealth for  the  term  of  five  years 
843  for  the  *crime  aforesaid.  And  com- 
mand is  given  the  sheriff  to  remove 
her  to  the  public  jail  and  penitentiary  bouae 
as  soon  as  can  conveniently  be  done." 

She  now  presented  a  petition  to  the 
general  court,  setting  forth  that  she  is  con- 
fined in  the  penitentiary  under  the  sen- 
tence aforesaid ;  insisting  that  the  court  of 
oyer  and  terminer  had  no  jurisdiction  of 
the  offence  of  petit  larceny  committed  by  a 
free  person  of  colour,  and  consequently 
that  her  imprisonment  is  without  colour  of 
lawful  authority ;  and  praying  that  she  may 
be  brought  before  the  court  by  writ  of  ha- 
beas corpus,  and  discharged. 

The  court  awarded  a  writ  of   habeas  cor- 


*For  monographic  note  on  Courts,  see  cod  of 
tJurlsdictlon.— See  monographic  noie  on  ''Jarisdic- 
tion"  appended  to  Phippen  ▼.  Durham*  8Qratt.  IBS, 


822 


p 


2  ROB. 


Note  on  Courts. 


844 


pns,  directed  to  Charles  8.  Morgan  super- 
intendent of  the  penitentiary;  who,  in 
obedience  thereto,  brought  the  petitioner 
into  court,  and  certified  that  she  was  de- 
tained in  his  custody  by  virtue  of  the 
aforesaid  judgment  of  the  court  of  Acco- 
mac  county,  and  for  no  other  cause.  He 
exhibited,  as  a  part  of  his  return,  a  tran- 
script of  the  record  of  conviction ;  whereby 
it  appeared  that  the  former  conviction  for 
petit  larceny,  mentioned  in  the  entry  of 
the  judgment,  was  nowise  set  out  or 
charged  in  the  warrant  for  convening  the 
court,  or  in  any  part  of  the  proceedings 
except  the  said  entry. 

J.  Mayo  for  the  petitioner. 

DUNCAN,  J.  By  the  ninth  section  of 
the  act  passed  the  15th  of  March  1832, 
(Acts  of  1831-2,  ch.  22,  p.  22;  Suppl.  to 
Rev.  Code,  ch.  187,  p.  247,)  free  negroes 
and  mulattoes  committing  simple  larceny 
to  the  value  of  20  dollars  or  less,  are  to  be 
tried  and  punished  in  the  same  manner  as 
slaves  are  directed  to  be  tried  and  punished 
by  the  fifth  section  of  the  act  passed  the 
12th  of  February  1828  (Acts  of  1827-8,  ch. 
37,  p.  30;  Suppl.  to  Rev.  Code,  ch.  183, 
p.  242).  The  mode  of  trial,  and  the  nature 
of  the  punishment,  of  free  negroes 
844  and  mulattoes  *for  simple  larceny 
to  the  value  of  20  dollars  or  less,  are 
made  referable  to  and  governed  by  the  5th 
section  of  the  last  mentioned  statute.  That 
section  is  in  these  words:  ''If  any  slave 
shall  hereafter  commit  simple  larceny  of  any 
money  &c.  of  the  value  of  twenty  dollars 
or  less,  he  or  she,  for  every  such  offence, 
shall  and  may  be  tried  by  any  justice  of 
the  peace  of  the  county  or  corporation  in 
which  the  same  was  committed,  and  upon 
conviction  thereof  shall  be  punished,  by 
order  of  the  justice,  by  stripes,  not  exceed- 
ing thirty-nine,  and  if  acquitted,  the  ac- 
quittal shall  be  final." 

The  legislature  having  therefore,  by  the 
9th  section  of  the  act  of  1832,  placed  the 
trial  and  punishment  of  free  negroes  and 
mulattoes  for  simple  larceny  to  the  value 
of  20  dollars  or  less,  upon  the  same  footing 
with  the  trial  and  punishment  of  slaves 
for  the  same  offence ;  and  as  the  trial  of  a 
slave  for  such  offence  is  by  a  justice  of 
the  peace,  and  the  punishment  is  by  stripes 
it  follows,  that  a  free  negro  or  mulatto 
must  be  tried  in  the  same  way,  and 
punished  in  the  same  manner;  and  conse- 
quently the  justices  of  the  peace  of  Acco- 
mac  county,  sitting  as  a  court  of  oyer  and 
terminer,  had  not  jurisdiction  to  try  the 
prisoner  for  the  offence  with  which  she 
was  charged. 

And  the  court  being  of  opinion,  that  al- 
though a  writ  of  error  will  not  lie  from  this 
court  to  the  judgment  of  a  court  of  oyer 
and  terminer,  to  correct  an  error  of  such 
court  in  a  matter  of  which  it  could  lawfully 
take  cognizance,  yet  that  in  a  case  clearly 
not  within  the  jurisdiction  of  such  court, 
it  is  in  the  power  of  this  court  to  discharge 
a  prisoner  who  may  be  imprisoned  by  its 
judgment;  and  being    also  of  opinion,  for 


the  reasons  aforesaid,  that  this  prisoner 
is  unlawfully  detained  in  custody  by  the 
keeper  of  the  public  jail  and  penitentiary, 
in  virtue  of  the  said  judgment  of  the  court 
of  oyer  and  terminer  of  the  county  of  Ac- 
comac ; 

It  is    therefore    ordered    that  she  be  dis- 
charged. 


COURTS. 


I.  Definition  and  Scope. 

II.  Creation— Duration  of  Terms, 
ni.  Special  Terms, 
rv.  Rules  of  Decision. 

V.  Mayor's  Courts. 

VI.  County  Courts. 

1.  Formation. 

2.  Power  and  Authority. 

5.  Terms. 

4.  Jurisdiction. 

a.  Amount  in  Controversy. 

b.  Court  of  General  Jurisdiction. 

c.  Of  Administrations. 

d.  Of  Injunctions. 

e.  Of  Bridges,  Roads  and  Ferries. 

f .  Of  Tavem  and  Liquor  Licenses. 

g.  Civil  Suits  in  QeneraL 

h.  Criminal  Cases  in  General. 

VII.  Corporation.  Hustiuffs  and  Municipal  Courts. 

1.  In  General. 

2.  Duration  of  Term. 
8.  Jurisdiction. 

a.  Constitutional  Provisions. 

b.  Civil  Suits  in  GeneraL 

c.  Criminal  Cases  in  GeneraL 
Vni.  Circuit  Courts. 

1.  Jurisdiction  in  General. 

2.  Jurisdictional  Amount. 
8.  Place. 

4.  Wbere  State  or  State  Official  Party, 
fi.  Jurisdiction  in  Civil  Suits  Generally. 

6.  Jurisdiction  in  Criminal  Cases  Generally. 
IX.  Court  of  Appeals. 

1.  In  General. 

2.  Transfer  of  Causes. 

5.  Special  Court 
4.  Jurisdiction. 

a.  In  General. 

b.  Criminal  Jurisdiction. 

c.  Original  Jurisdiction. 

(1)  In  GeneraL 

(2)  Mandamus,  Prohibition  and  Habeas  Corpus. 

X.  District  Court. 

XI.  General  Court. 

XII.  Federal  Courts. 

Xin.  General   Power  and    Jurisdiction   of   State 
Courts. 

1.  In  GeneraL 

2.  Abstract  Questions. 
8.  Contempts. 

4.  Patents. 

5.  When  State  Is  Interested. 

6.  Over  Federal  Affairs. 

7.  Effect  of  Bankrupt  Proceedinffs. 

Cross  References  to  Mwaagrmphlc  Notes. 

Appeal  and  Error,  appended  to  Hill  v.  Salem  & 
Pepper's  Ferry  Turnpike  Co.,  1  Rob.  288b 

Contempts,  appended  to  Wells  v.  Com.,  SlGratt 
608. 


823 


2  ROB. 


Virginia  Rbforts,  Annotated. 


Continuances,  appended  to  Harman  ▼.  Howe,  27 

Qratt.  076. 
Instructions,  appended  to  Womack  v.  Circle,  20 

aratt.  192. 
Juries,  appended  to  Chahoon  v.  Com.,  90  Qratt. 

738. 
Jurisdiction,  appended  to  Phippen  v.  Durham,  8 

Qratt  467. 
Justices  of  the  Peace,  appended  to  Wallace  v. 

Com.,  2  Va.  Cas.  180. 

1.  DBPINITION  AND  SCOPE. 

Defloitlon.— A  court  may  be  defined  as  a  body  in 
the  ffoyernment,  organized  for  the  public  adminis- 
tration of  justice  at  the  time  and  place  prescribed 
by  law.    8  Am.  &  Ensr.  Enc.  Law  (2d  Ed.)  22. 

3cope.— It  is  the  desifirn  of  this  article  to  treat  in  a 
flreneral  way  the  formation  and  Jurisdiction  of  par- 
ticular courts,  and  the  principles  sroverninff  their 
powers  and  decisions.  By  reason  of  frequent 
chanffes  in  statutes,  their  powers  and  Jurisdiction 
have  been  at  various  times  restricted  or  enlarged. 
No  effort  has  been  made  to  explain  seemingly  con- 
fiictinff  cases,  by  interpolating  the  yarious  statutes 
with  their  amendments,  as  it  Is  presumed  they  are 
familiar  to  all.  For  questions  of  sreneral  and  appel- 
late lurisdiction.  reference  is  made  to  the  mono- 
flrraphic  ftot&s  on  "Jurisdiction"  and  "Appeal  and 
Error."  and  reference  is  also  made  to  the  recent 
coDstitntion  adopted  in  Virginia  (1902),  in  which 
many  radical  changes  were  made  in  the  state  Judi- 
ciary system. 

U.  CREATION-DURATION  OPTBRM5. 

By  Legislature— Dependent  on  Number  of  inhablt- 
nnts— County  Court— Where  two  counties  had  been 
Joined  and  were  under  the  Jurisdiction  of  the  same 
county  court  because  they  had  less  than  8,000  inhab- 
itants, the  legislature  had  the  power  to  detach  one 
county  and  take  it  out  of  that  Jurisdiction,  when  the 
census  shows  a  sufficient  number  of  Inhabitants, 
and  could  establish  its  own  county  court.  Foster  v. 
Jones,  79  Va.  0i2,  62  Am.  Rep.  637. 

Composition  of  W.  Va.  County  Court  in  i88i— Com- 
missioners.—Article  8  of  the  Ck)nstitution  of  West 
Virginia,  as  amended  October  12,  1880,  provides  that 
after  January  1.  1881,  county  courts  shall  be  com- 
posed of  three  commissioners,  abolishing  the  old 
court,  which  consisted  of  a  president  and  two  Jus- 
tices of  the  peace,  and  the  county  courts  are  divested 
of  all  Jurisdiction  except  the  specified  subjects  in  $ 
24  of  the  amendment.  Fowler  v.  Thompson,  22  W. 
Va.  106. 

Scliedule  of  Constitution  Refers  Only  to  Courts  of 
Record.— Section  2  of  the  schedule  of  the  constitu- 
tion, declaring  that  the  courts,  except  as  afterwards 
provided,  should  continue  with  the  same  powers  of 
Jurisdiction  at  law  and  in  equity,  as  if  the  constitu- 
tion had  not  been  adopted,  and  until  the  organiza- 
tion of  its  Judicial  department,  refers  only  to  courts 
of  record,  and  does  not  include  mayors'  courts. 
Richmond  Mayoralty  Case,  19  Qratt.  673. 

Judgment  in  Superior  Court  on  Day  of  Session  of  Oen. 
oral  Court— A  Judgment  rendered  in  the  superior 
court  in  one  county  on  the  day  when  the  general 
court  of  Virginia  was  directed  by  law  to  be  held  in 
another  county,  was  held  to  be  legally  rendered 
though  it  was  the  duty  of  the  Judge  to  attend  the 
session  of  the  general  court,  the  distance  between 
the  places  where  the  two  courts  were  held  being 
Judiclailly  known  to  the  court  to  be  distant  from 
each  other  only  three  hours*  ride.  Mendum  v.  Com., 
6  Rand.  704. 


Superior  Court  Created  While  5alt  Pending  in  5«. 
preme  Court  of  United  States.— Where  an  appeal  was 
pending  In  the  United  States  supreme  court  in  a 
cause  begun  in  the  circuit  court  of  the  District  of 
Columbia  for  the  county  of  Alexandria,  when  that 
county  was  retroceded  to  Virginia,  it  was  held  that 
the  cause  was  properly  retained  by  the  United  States 
supreme  court  and  decided  by  it,  and  that  its  deci- 
sion was  properly  sent  down  to  the  superior  coait 
for  the  county  of  Alexandria  established  by  the  laws 
of  Virginia,  and  ought  to  be  enforced  by  that  court. 
McLaughlin  ▼.  Bank  of  Potomac,  7  Oratt.  66^ 

Sunday  Not  Counted  In  Days  of  a  Term.— In  compat- 
ing  the  days  of  a  term  of  a  court,  Sunday  Is  not 
counted  as  one  of  them.  Michie  ▼.  Michie.  17  Oratt 
100 :  Read  ▼.  Com..  22  Oratt.  924. 

Length  of  Term  of  Superior  Court.- As  there  is  no 
fixed  limit  by  law  of  the  term  of  the  circuit  superior 
court,  the  Judge  of  that  court  may  condone  the  ses- 
sion until  the  latest  period,  which  will  allow  him  to 
arrive  at  the  next  court  by  4  P.  M.  of  the  third  day 
of  the  term.    Hill  v.  Com.,  2  Oratt.  504. 

Length  of  Term  of  Corporation  Court.— Under  SS  21 
86,  ch.  154,  Code  1873,  the  corporation  courts,  which 
must  be  held  monthly,  may  postpone  the  com- 
mencement of  the  next  term,  in  order  that  a  canae 
on  trial  may  be  proceeded  with  into  the  ensning 
month.    Cluverius  v.  Com..  81  Va.  787. 

Adjoumment-Pallnre  to  Sit— It  is  provided  by  f  1^ 
ch.  167,  Code  1873,  when  a  court  fails  to  sit  on  any  day 
to  which  it  may  have  adjourned,  all  matters  ready 
for  the  court  to  act  upon,  if  It  had  been  held  oo  any 
such  day,  shall  be  in  the  same  condition  and  have 
the  same  effect,  as  if  continued  to  the  next  day  of 
the  term  that  the  court  may  sit.  L*anghome  v.  Wal- 
ler, 7«  Va.  218. 

IIL  SPBCIAL  TERMS. 

Essentials.— A  special  session  of  a  county  conrt  Is 
only  legal  after  notice  of  the  time  and  purposes  of 
the  sessions  have  been  posted  by  the  clerk  on  the 
door  Of  the  courthouse  of  the  county,  at  least  two 
days  before  the  session  is  to  be  held.  And  to  give  It 
any  Jurisdiction  in  any  matter,  it  must  appear  upon 
its  record  book  that  such  notice  was  posted,  and  the 
purposes  of  the  session  must  also  appear  from  such 
entry  on  the  record  book.  Mayer  v.  Adams,  27  W. 
Va.  246. 

Statutory  Provlslons-Presnmptloiis.— Section  9060, 
Va.  Code  1887,  authorises  the  Judge  of  the  circuit 
court  by  an  order  to  the  clerk,  to  appoint  a  special 
term,  and  provides  that  the  clerk  shall  inform  the 
commonwealth  attorney  and  the  sheriff,  and  post  a 
copy  of  the  warrant  on  the  front  door  of  the  court- 
house and  issue  all  process  for  such  term.  On  an 
issue  as  to  whether  a  special  term  had  been  called 
in  conformity  with  this  statute,  it  was  held  that 
where  it  was  shown  to  have  been  complied  with  In 
respect  to  the  posting  of  the  order,  the  Appellate 
court  would  presume  that  all  its  provisions  were 
duly  complied  with.  Harman  v.  Cox)enhaver.  9  Va 
896,  17  S.  £.  Rep.  482. 

Same— Directory.— The  provision  of  a  statute  that 
the  clerk  shall  inform  the  commonwealth  attorney 
and  the  sheriff  of  the  appointment  of  a  special  term 
of  a  court  is  directory  merely,  and  his  failure  to  do 
so  does  not  affect  the  validity  of  the  proceedings 
had  at  such  special  term.  Harman  v.  Oopenhaver, 
80  Va.  886,  17  S.  E.  Rep.  482. 

Same— Omissions— Effect— Where  a  Judge  of  the 
circuit  court  acting  under  S  5,  ch.  112,  W.  Va.  Code. 
directs  a  warrant  to  the  clerk  appointing  a  spedal 
term,  and  the  clerk  enters  the  order  but  fails  to  post 
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a  copy  on  the  door  of  the  coarthonse,  the  omission 
cloes  not  affect  the  validity  of  the  proceedings  at 
«uch  special  term.  State  ▼.  Shanley.  88  W.  Va.  618, 
18  S.  E.  Rep.  784. 

5«ffle— Coiuent  of  Parties.— Section  8008,  Va.  Code 
1887,  provides  that  at  a  special  term,  any  cause  then 
ready  for  hearlnsr  may  he  heard  with  the  consent  of 
the  parties.  But  under  such  section  the  court  can- 
not at  such  term,  without  such  consent,  hear  a  de- 
mtirrer  to  a  bill  and  dissolve  an  Injunction.  Fowler 
T.  Mosher.  86  Va.  481,  7  S.  E.  Rep.  548. 

Where  the  report  of  a  Judicial  sale  was  filed  in  the 
clerk*s  office  before  the  regular  March  term,  and 
should  have  been  acted  upon  at  that  term,  or  the 
August  term  foUowlnsr,  had  either  of  those  terms 
l>een  held,  consent  was  not  necessary  to  authorize 
the  court  to  dispose  of  It  at  a  special  term  there- 
after held,  as  f  8068,  Code  1887,  provides  that  any  civil 
cause  may  be  tried  at  a  special  term,  which  could 
have  been  lawfully  tried  at  the  last  preceding*  term 
that  was  or  should  have  been  held.  Harman  v. 
Ck>penhaver.  89  Va.  886. 17  S.  E.  Rep.  488. 

S«UM— Intermediate  Temu— Sale  for  Taxes.— Under 
1  Rev.  Code,  ch.  69,  S  74,  which  gives  the  circuit  court 
at  Intermediate  terms,  power  to  hear  and  decide  all 
motions  cognizable  by  them,  whether  the  same  were 
pending  and  could  have  been  tried  at  the  previous 
term  or  not,  and  S  6,  Act  of  March  15. 1888,  which  gives 
them  power  to  order  the  sale  of  lands  for  delin- 
quent taxes  in  vacation  as  well  as  in  term,  the  circuit 
court  has  power  to  order  the  sale  of  land  for  taxes 
at  an  intermediate  term.  Hitchcox  v.  Rawson;  14 
Gratt  686. 

IV.  RULB5  OP  DECISION. 

Stare  Decisis— What  Coastltntes.— A  prior  decision 
of  the  court  of  appeals  will  not  constitute  ttare 
decisit  of  the  question  Involved,  where  only  four 
judges  were  sitting,  two  of  whom  concurred  only  in 
the  results  and  one  dissented.  Chesapeake,  etc.,  R. 
Co.  V.  Wash.,  etc.,  R.  Co.,  09  Va.  715. 

When  only  four  judges  of  the  court  of  appeals  are 
Bitting,  and  they  are  equally  divided  In  opinion,  the 
decree  of  the  lower  court  will  be  affirmed,  and  will 
only  be  reversed  when  a  majority  concur  in  that 
opinion.    Com.  v.  Beaumarchals,  8  Call  188. 

Where  In  the  absence  of  two  justices,  from  a  court 
of  five,  a  case  is  decided  on  the  written  opinion  of 
two,  and  the  concurrence  of  the  third  In  the  result 
only,  and  It  is  probable  that  the  latter  assents  on 
other  grounds,  the  principle  on  which  such  written 
opinion  is  based  is  not  a  precedent  under  the  rule 
of  stare  decisis.  Whiting  v.  Town  of  West  Point,  88 
Va.  906, 14  S.  E.  Rep.  098,  29  Am.  St  Rep.  760,  15  L.  R. 
A.  800. 

By  reason  of  $  4.  art  8,  Constitution  of  W.  Va.,  a 
decision  is  not  binding  authority  in  any  other  case, 
unless  concurred  in  by  at  least  three  judges. 
Bruff  V.  Thompson,  81  W.  Va  16,  6  S.  E.  Rep.  868. 

Decision  Bstablishlns:  Rule  of  Property  —  When 
Changed.— When  a  decision  has  been  rendered  by 
the  supreme  court  of  Virginia,,  establishing  a  rule 
of  property,  which  has  been  repeatedly  followed  In 
like  cases,  before  the  creation  of  West  Virginia,  it 
will  not  be  disturbed  or  departed  from  by  the 
courts  of  the  latter  state  except  for  the  most  cogent 
reasons,  and  upon  a  clear  manifestation  of  error. 
Wilson  V.  Perry,  29  W.  Va.  169, 1  S.  E.  Rep.  802. 

Thus  a  decision  in  Virginia,  seventeen  years  be- 
fore the  formation  of  West  Virginia,  holding  that 
an  insolvent  corporation  having  ceased  to  do  busi- 
ness, could  prefer  creditors,  and  at  the  time  of  such 
decision  a  statute  was  In  existence  in  Virginia,  but 


not  applicable  to  the  case  decided,  which  denied  to 
a  mining  or  manufacturing  corporation  the  right 
to  make  any  Incumbrances  preferring  a  creditor, 
and  such  statute  continued  until  1868.  after  the  for- 
mation of  West  Virginia,  when  it  was  repealed  by 
implication,  and  there  has  been  no  statute  In  force 
In  that  state  for  twenty-four  years  denying  such 
right  to  a  corporation,  the  law  as  thus  settled  in 
Virginia  is  the  law  of  West  Virginia,  and  it  cannot 
be  changed  except  by  the  legislature.  The  decision 
thus  rendered  has  become  a  rule  governing  prop- 
erty, and  It  is  not  In  the  power  of  the  court  to 
change  it  Pyles  v.  Riverside  Funlture  Co..  80  W. 
Va.  188,  2  S.  E.  Rep.  909. 

The  decisions  of  the  old  general  court,  when  they 
go  to'establish  rules  of  property,  are  authority  for 
the  court  of  appeals.  Wallace  v.  Taliaferro,  2 
Call  447. 

Restricted  to  Points  Actoally  In  Issae.— Adjudicated 
cases  can  only  be  relied  on  as  precedents  as  to 
points  actually  in  issue  between  the  parties,  and 
not  as  to  such  as  may  be  deemed  extrajudicial, 
unless  in  relation  to  the  latter,  they  shall  have 
ripened  into  law  by  various  and  successive  deci- 
sions.   Lewis  V.  Thornton,  6  Munf .  87. 

Rule  of  Interpretation.— When  the  principles  of  a 
decree  of  the  court  of  appeals  seem  to  be  opposed 
to  Its  letter,  the  literal  interpretation  ought  not  to 
be  relied  on  as  a  binding  precedent  Lewis  v.  Thorn- 
ton, 6  Munf.  87. 

Decision  of  Court  of  Conciliation— Consent—The 
decision  of  the  court  of  conciliation,  established  by 
the  military  authority  after  the  war,  to  adjust  dis- 
putes during  the  suspension  of  the  civil  authority, 
is  not  obligatory  upon  a  party  who  did  not  consent 
to  its  hearing  the  case.  Myers  v.  Whitfield,  88 
Gratt  780. 

Circuit  Court  ilust  Obey  Directions  of  Cofirt  of  Ap<. 
peals.— If  the  court  of  appeals  remands  a  cause  to 
the  circuit  court  and  directs  a  new  trial  in  accord- 
ance with  Its  views  as  set  out  in  the  opinion,  it  is 
the  duty  of  the  circuit  court  at  the  new  trial  to 
adopt  those  views  and  instruct  the  jury  in  accord- 
ance with  them,  if  the  facts  are  the  same  and  the 
instructions  are  asked  for.  Chaffin  v.  Lynch,  84 
Va.  884,  6  S.  E.  Rep.  474. 

Effect  of  English  Decisions.— In  Virginia,  English 

decisions   are  to  be  referred  to  for   information 

only,  not  as  authority.    Marks  v.  Morris,  4  H.  &  M. 

468 

V.  HAVOR'S  COURTS. 

Chief  Executive  Officer  of  City— Not  Subject  to  Cor- 
poration Court— The  mayor,  when  acting  as  chief 
executive  officer  of  the  city,  is  in  no  sense  or  to  any 
decree  the  Inferior  of  the  corporation  court  nor  is 
he  in  any  wise  subject  to  its  superintendence. 
They  are  distinct  and  co-ordinate  departments  of 
the  corporate  government  Burch  v.  Hardwicke, 
28  Gratt  51. 

Same— Investigation  of  Charges  against  Chief  of 
Police.- Under  art  6,  f  80,  Constitution  of  Virginia, 
the  mayor  of  a  city  is  the  chief  executive  officer  of 
his  city,  and  as  such  is  authorized  to  supervise  the 
other  officers  thereof  in  the  execution  of  their 
duties.  In  Investigating  charges  against  the  chief 
of  police,  he  acts  as  the  chief  officer  of  the  city,  and 
not  as  a  court:  and  he  cannot  be  restrained  by 
prohibition  from  proceeding  with  the  investigation. 
Burch  V.  Hardwicke.  88  Gratt  51. 

Same— Same— Cannot  Remove    State    Officers.— Al- 
though S  20,  art  6,  of  the  Constitution,  authorizes  . 
the  mayor  to  remove  officers  of  the  municipality,  it 
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does  not  invest' him  with  power  to  remove  state 
officers,  althonsrh  they  are  elected  by  the  people  of 
the  municipality,  or  are  appointed  by  its  authori- 
ties, and  are  paid  by  them.  The  chief  of  police  of 
a  city  is  such  an  officer.  If  a  mayor  removes  such 
officer  he  exceeds  his  power  and  is  responsible  to 
that  officer  in  a  civil  action  for  damages.  Burch  v. 
Hardwlcke,  80  OratL  24.  See  this  case  dlstinffuished 
in  Johnston  v.  Moorman,  80  Va.  181. 

Not  Authorized  to  Appoint  Special  Poll€eiiiui  for 
RallnMids.— The  mayor  of  a  city  Is  not  authorized  by 
law  (S  1280,  Code  1887,  amended  by  Acts  1898-4.  p.  802) 
to  appoint  a  special  policeman  for  a  railroad  com- 
pany. Norfolk,  etc..  R.  Co.  v.  Galliher,  80  Va.  68B,  16 
S.  £.  Rep.  036. 

Contliiaaiices  by  Statute— Does  Not  Apply  to  Mayors. 
—Code  W.  Va.  ch.  60,  f  68,  providing  for  continuances 
in  actions  before  a  Justice  does  not  apply  to  proceed- 
ings before  the  mayor  under  ch.  47,  f  88,  making-  It 
the  special  duty  of  the  mayor  to  preserve  the  peace 
and  rood  order  of  the  town.  Town  of  Davis  v.  Davis, 
40  W.  Va.  404,  81  S.  E.  Rep.  907. 

Petersburir— Biectloa  to  Pill  Vacancy.— The  consti- 
tution authorizes  the  general  assembly  to  declare 
the  mode  of  flUiuff  vacancies  in  office,  when  not 
otherwise  specially  provided  for,  and  vacancies  in 
the  office  of  mayor  are  not  provided  for.  The 
charter  of  Petersburg  provides  for  an  election  of  a 
qualified  person  by  the  common  council  to  fill  any 
vacancy  in  the  office  of  mayor:  and  when  such  a 
person  was  so  elected,  and  duly  qualified,  the  former 
mayor  who  held  over,  was  thereby  removed  from 
office.    Vaughan  v.  Johnson,  77  Va.  800. 

Richmond— Violation  of  City  Ordinance.— The  mayor 
of  the  city  of  Richmond  has  authority  to  try  cases 
in  which  a  party  is  prosecuted  for  the  violation  of  a 
city  ordinance.    Mayo  v.  James.  12  Qratt  17. 

Lynchburg  — Concurrent  Jurisdiction— Petit  Lar- 
cenies.—The  mayor  of  the  city  of  Lynchburg,  by  $  1, 
Act  March  80, 1871,  has  concurrent  Jurisdiction  with 
the  corporation  court,  of  all  petit  larcenies,  and  his 
sentence  of  a  pepon  convicted  of  such  offence  is 
legal.    Thomas  v.  Com.,  22  Oratt.  012. 

VI.  COUNTY  COURTS. 

1.  FORMATION. 

By  Legislature.- Where  two  counties  were  Joined 
because  they  had  less  than  8,000  Inhabitants  and 
were  consequently  under  the  jurisdiction  of  the 
same  county  court,  it  is  within  the  power  of  the 
legislature  to  detach  one  county  and  take  it  out  of 
the  Jurisdiction  of  that  court,  if  the  census  indicates 
a  sufficien  t  number  of  inhabitants.  Foster  v.  Jones, 
79  Va.  042,  62  Am.  Rep.  687. 

In  West  Virginia  In  iftSi— Commissioners.— The 
county  courts  of  West  Virginia,  as  they  existed  on 
the  12th  day  of  October,  1880,  notwithstanding  the 
amendment  of  art  8.  of  the  Constitution,  continued 
in  existence  with  the  limited  Jurisdiction  prescribed 
by  S  24  of  said  amendment,  until  the  1st  day  of 
January,  1881,  after  which  day  they  were  no  longer 
composed  of  a  president  and  two  Justices  of  the 
peace,  but  of  the  three  commissioners  mentioned  in 
said  amendment,  and  until  the  1st  day  of  January. 
1881,  they  could  exercise  the  limited  Jurisdiction 
prescribed  by  the  amendment,  at  the  regular  terms 
of  the  courts,  and  In  accordance  with  the  laws  then 
in  force.    Fowler  v.  Thompson,  22  W.  Va.  106. 

2.  POWER  AND  AUTHORITY.— See  sec.  4,  "Juris- 
diction." infra. 

Derived  from  Statutes.— The  entire  authority  of 
the  county  courts  is  derived  from  the  enumerated 


powers  conferred  by  the  statutes  giving  them  Joris- 
diction.    Jackson  v.  Maxwell.  6  Rand.  636. 

Constitutional  Limitations  in  West  Virginia.— For 
all  matters  that  remain  vested  in  county  courts  by 
the  limitation  of  their  Jurisdiction,  in  consequence 
of  the  adoption  of  the  amendment  of  art.  8  of  the 
Constitution,  on  the  12th  of  October.  1880.  see  Fowler 
V.  Thompson.  22  W.  Va.  106. 

To  Admit  to  Record  Foreign  Power  of  Attorney  la 
i8a4«— A  county  court  of  Virginia,  or  its  clerk,  had 
no  authority  in  the  year  1824,  to  admit  to  record  a 
power  of  attorney  executed  in  Kentucky,  where  its 
execution  was  acknowledged  before  a  notary  pub- 
lic, and  certified  by  him.  Johnston  v.  Oriswold.  8 
W.  Va.  240. 

Purchase  of  Salt— Special  Aothorlty.— A  county 
court  exercises  a  special  ministerial  authority 
when  It  acts  under  a  statute  which  authorizes  it  to 
purchase  salt,  and  the  record  must  show  that  the 
Justices  were  summoned,  or  that  a  majority  were 
present  when  the  bond  was  executed,  or  it  will  be 
null  and  void.  Chesterfield  Co.  v.  Hall.  80  Va.  381: 
Dinwlddie  Co.  v.  Stuart.  88  Qratt  586 :  Pulaski  Co. 
V.  Stuart.  28  Qratt.  872. 

execution  of  Negotiable  Notes  for  Debt  by  County  — 
It  was  held  in  Exch.  Bank  v.  County  of  Lewis,  28  W. 
Va.  878,  that  a  county  court  had  no  authority  to  exe- 
cute negotiable  notes  for  a  debt  due  by  the  conntr. 
as  the  power  conferred  upon  the  county  courts  of 
Virginia  by  the  provisions  of  ch.  53,  Code  1819.  to 
provide  for  the  payment  of  sums  chargeable  on  the 
counties  out  of  the  county  levies,  prohibits  the 
receiving  of  money  for  that  purpose  in  any  other 
way. 

To  Lease  County  Property  -Statutes— The  Judge  of 
a  county  court  has  no  authority  to  authorize  or 
assent  to  a  lease  of  county  property  in  his  control 
for  other  purposes  than  those  provided  by  law.  and 
any  exercise  of  powers  not  prescribed  is  void,  and 
the  county  may  recover  the  property.  Franklin 
County  V.  Qills.  96  Va.  880,  81  S.  E.  Rep.  607  ;  Frank- 
lin County  V.  Saunders,  96  Va.  886.  81  S.  £.  Bep.  WK. 

To  Borrow  Money  to  Erect  Buildings.— It  was  held 
in  Exch.  Bank  v.  County  of  Lewis,  28  W.  Va.  2<8.  that 
the  county  courts  of  Virginia  in  1866  and  1867,  had  no 
power  or  authority  to  borrow  money  for  the  erec- 
tion of  courthouses  or  other  public  buildings  for 
the  use  of  their  counties. 

To  Admit  Surveyor's  Report  to  ReconL— It  is  the 
duty  of  a  county  court,  acting  under  f  16.  ch.  S7, 
Code  1849.  in  relation  to  land  sold  for  taxes,  to  admit 
to  record  the  report  of  the  surveyor,  if  it  conforms 
to  the  act  It  has  no  authority  to  inquire  Into  the 
regularity  or  validity  of  the  sale  of  the  sheriff. 
Randolph  v.  Stalnaker,  18  QratL  523. 

The  county  court  in  passing  upon  any  questioo 
under  S  16,  ch.  87.  Code  1849,  acts  purely  in  a  minis- 
terial capacity.  In  such  case  on  motion  by  the  pur- 
chaser to  order  the  surveyor's  report  to  be  recorded. 
it  has  no  authority  to  render  a  Judgment  over- 
ruling the  motion  with  costs.  Delaney  v.  Qoddin. 
18  QratL  866. 

To  ilake  Contract  for  Repairing  Buildings.- Where 
a  county  court  makes  an  agreement  with  a  party, 
for  making  repairs  to  the  public  buildings  of  a 
county,  it  acts  as  a  board  of  police  in  its  ministerial 
capacity,  and  does  not  act  Judicially,  and  its  obli- 
gations are  distinct  from  its  powers  as  a  coanty 
court  in  its  Judicial  capacity.  After  making  said 
contract  as  a  hoard  AX.  had  no  aathorityas  aosarf 
to  make  any  alterations  in  it.  Despard  v.  Coanty 
of  PleasanU.  28  W.  Va.  818. 
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8.  TERMS. 

Held  by  Judge  of  Another  County— Ineblllty  to  Pre- 
side-Section  SM9.  Code  1887,  proyldes  that  when  a 
judsre  of  any  county  court  be  unable  to  preside  by 
reason  of  absence,  death  or  any  other  cause,  or  be 
so  situated  as  to  render  it  improper  for  him  to  pre- 
side, the  Jndflre  of  another  county  may  hold  the 
term.  And  where  the  Judsre  of  another  county  pre- 
sides without  enterinsr  upon  the  record  that  the 
regular  Judg'e  who  was  present  was  so  situated  as 
to  make  it  improper  for  him  to  preside,  the  Judf  • 
ment  is  void.  Oresham  v.  Ewell,  86  Va.  1,  6  S.  E. 
Rep.  700. 

Where  it  appears  from  the  record  that  the  judsre 
of  a  county  court  opened  the  court,  and  on  the 
second  day  thereof  entered  an  order  that  it  was 
improper  for  him  to  preside,  and  thereupon  another 
judffe  took  bis  seat  and  proceeded  with  the  term, 
sisrninsr  the  orders  of  that  day,  this  was  a  resmlar  and 
▼alid  session  of  the  court  Combs  v.  Com.,  90  Va.  88. 
17  S.  £.  Rep.  881. 

Same— Constitutional.— Section  14,  ch.  154,  Code  1778, 
which  provides  that  in  certain  cases  the  court  of 
one  county  or  district  maybe  held  by  the  judsre 
of  another  county,  is  constitutional.  Smith  v.  Com., 
75Va.904. 

Change  of  Commencement— All  Justices  Present- 
Notice.— Under  S  2.  ch.  167,  Va.  Code  1848.  authorizing 
the  county  court  to  change  the  day  of  the  com- 
mencement of  its  terms,  all  the  justices  of  the 
county  having  been  first  summoned,  and  a  major- 
ity concurring,  such  change  may  be  made  without 
the  summons  having  been  served,  all  the  justices 
being  present  at  the  time  the  change  is  proposed 
and  having  an  opportunity  to  be  heard.  Jackson  v. 
Com.,  18  Gratt.  796. 

4.  JURISDICTION.—  See  sec.  8,  "Power  and 
Authority."  iupra. 

a.  Amount  IN  CoNTBovBBST. 

Oeneral  Statement.— The  pecuniary  amount  neces- 
sary to  give  the  county  court  jurisdiction,  or  the 
amount  which  will  take  the  cause  out  of  its  juris- 
diction, depends  entirely  upon  statute.  This 
amount  has  been  frequently  changed,  and  no 
attempt  has  been  made  to  trace  it  through  the 
various  statutes. 

In  West  Virginia  Amount  Must  Bxceed  Twenty  Dol- 
lars—Test.— Under  the  Acts  1872-8.  ch.  13,  f  8.  giving 
the  county  court  original  jurisdiction  in  all  actions 
at  law,  where  the  amount  in  controversy  exceeds 
leo.  the  amount  claimed  by  the  plaintiff,  as  shown 
by  the  pleadings,  and  not  the  verdict  of  the  jury,  is 
the  test  of  the  jurisdiction  of  the  court.  Marion 
Mach.  Works  v.  Craig,  18  W.  Va.  669. 

Under  Virginia  Code  iS6o.— The  same  amount  was 
necessary  to  authorize  county  courts  in  Virginia, 
by  Rev.  Code  1800,  p.  008.  Shelton  v.  Jones,  80  Oratt. 
891. 

3aie  and  Division  In  i86a— No  Jurisdiction  When 
Dividends  Bxceeded  Three  Hundred  Dollars.— In  a  suit 
brought  in  1808  for  the  purpose  of  having  dower 
assigned,  the  court  tponte  tua  decreed  sale  of  the 
residue  of  the  land  for  the  purpose  of  making  a 
division  of  the  proceeds  among  the  infant  heirs, 
they  being  parties  to  the  suit  The  decree  of  sale 
was  void  because  the  county  court  transcended  its 
jnrisdiction,  as  the  dividend  of  each  exceeded  8800. 
See  Va.  Code  1800.  p.  681,  f  8 ;  Seamster  v.  Black- 
stock.  88  Va.  882, 2  S.  E.  Rep.  80.  See  also,  Woodhouse 
T.  Pillbates,  77  Va.  817;  Wimbish  v.  Breeden,  77  Va. 


Monthly  Term^Amount  Was  Twenty  Dollars  In  i8a8. 

—A  county  court  has  no  jurisdiction  at  a  monthly 
term  in  any  suit  at  law  where  the  value  in  contro- 
versy exceeds  $80,  and  therefore  a  confession  of 
judgment  for  a  debt  of  a  larger  amount,  entered  at 
a  monthly  term  of  a  county  court,  is  of  no  effect 
whatever.    Wynn  v.  Scott,  7  Leigh  03. 

b.  COTTBT  OF  GBNSRAIi  JURISDICTION. 

Oeneral  Jurisdiction  at  Quarterly  Terms— Monthly 

Terms.— The  county  or  corporation  courts  at  quar- 
terly terms,  may,  in  their  discretion,  receive  the 
probate  of  deeds,  or  wills,  or  decide  on  controver- 
sies concerning  mills,  etc..  or  indeed  transact  any 
business  embraced  by  the  general  jurisdiction  of 
such  courts;  but  at  a  monthly  session  they  cannot 
take  jurisdiction  of  any  case  expressly  and  exclu- 
sively assigned  to  a  quarterly  term.  Wilkinson  v. 
Mayo,  8  H.  &  M.  606. 

5ame  as  Circuit  Courts  as  to  Judicial  Powers.— With 
respect  to  powers  vested  in  the  county  courts,  which 
are  purely  judicial  in  their  nature,  whether  exer- 
cised according  to  the  course  of  common  law  or  by 
statute,  they  are  courts  of  general  jnrisdiction  to 
the  same  extent  as  the  circuit  courts.  Chesapeake, 
etc.,  R.  Co.  V.  Wash.,  etc.,  R.  Co..  99  Va.  716;  Penny- 
backer  V.  Switzer,  76  Va.  071.  See  Ballard  v. 
Thomas,  19  Gratt.  14;  Lancaster  v.  Wilson.  27  Oratt. 
029:  Hutcheson  v.  Priddy,  18  Oratt  90;  Fersmson  v. 
Teel,  88  Va.  090;  Hill  v.  Woodward,  78  Va.  706. 

Prior  to  Code  of  1873— Same  as  Circuit  Courts— 
Exceptions.— Until  the  enactment  of  ff  2,  3,  ch.  124, 
Code  1878,  the  county  court  was  a  court  of  general 
and  concurrent  jurisdiction  with  the  circuit  court, 
except  in  respect  to  suits  for  the  sale  or  partition 
of  the  lands  of  infants,  or  for  the  sale  of  the  lands 
of  insane  persons,  as  to  which  the  law  gave  exclu- 
sive jurisdiction  to  the  circuit  courts.  Litterall 
V.  Jackson.  80  Va.  004. 

Constitutional  LImlUtlon    In  West  Virginia.- The 

county  courts  of  both  Virginia  and  West  Virginia 
were  formerly  courts  of  general  jurisdiction,  but 
by  Const,  art  8,  $  24,  the  jurisdiction  for  the  courts 
of  the  latter  state  was  restricted  to  matters  of  pro- 
bate, the  appointment  of  guardians  and  the  settle- 
ment of  their  accounts,  all  matters  relating  to 
apprentices,  to  the  superintendence  and  administra- 
tion of  the  internal  police  and  fiscal  affairs  of  their 
counties,  including  the  establishment  of  roads, 
ways,  bridges,  public  landings,  ferries,  and  mills, 
with  authority  to  levy  and  disburse  the  county  levy, 
and  in  all  cases  of  contest  to  judge  of  the  election, 
qualification  and  returns  of  their  own  members,  and 
of  all  county  and  district  affairs,  subject  to  such 
regulations  by  appeal  or  otherwise,  as  may  be  pre- 
scribed by  law.    Mayer  v.  Adams,  27  W.  Va.  244. 

Proceedings  to  Assign  Dower—  Presumfytlons.  — 
County  courts  are  courts  of  general  jurisdiction, 
and  in  a  proceeding  under  S  9,  ch.  110,  Code  1800.  for 
the  assignment  of  dower,  it  is  to  be  presumed  that 
it  had  jurisdiction  of  the  case,  and  proceeded  regu- 
larly, in  the  absence  of  proof  to  the  contrary. 
Devaughn  v.  Devaughn,  19  Oratt  660. 

Laying  County  Levy.— The  county  court  which 
lays  the  county  levy  is  not  a  special  tribunal 
erected  for  that  purpose,  but  It  is  the  ordinary 
county  court,  and  that  court  is  a  court  of  general 
jurisdiction.    Ballard  v.  Thomas.  19  Gratt  14. 

Code  Va.  i860— Minimum  Amount  Sao. —Under 
Rev.  Code  1800,  p.  008,  authorizing  county  courts  to 
hear  and  determine  all  cases  involving  more  than 
$20,  except  certain  criminal  cases,  a  county  court  is 
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acourtof  fireDeral  jurisdiction.    Sbelton  ▼.  Jones, 
S6  Gratt  801. 

Same— Sale  of  Decedent's  Land— Partitions  When 
5hares  Exceed  $300.— The  county  courts  had  juris- 
diction in  I860,  to  sell  real  estate  of  a  decedent  for 
the  purpose  of  paylnff  the  debts  of  the  ancestor 
from  whom  it  descended,  and  bein^  a  court  of  gen- 
eral jurisdiction  for  this  purpose,  every  presump- 
tion must  be  made  in  favour  of  its  proceedinsrs 
when  collaterally  attacked.  They  did  not  have, 
however,  jurisdiction  of  suits  brousrht  by  sruardians 
to  sell  the  real  estate  of  Infants,  nor  of  suits 
brouffht  for  the  purpose  of  making  partition  where 
the  shares  of  such  Infants  exceed  in  value  the  sum 
of  8900.  Wood  house  v.  Flllbates,  77  Va.  817;  Wimbish 
V.  Breeden,  77  Va.  824.  See  Seamster  v.  Blackstock. 
88  Va.  282,  2  S.  E.  Rep.  86:  also.  Code  1860,  p.  881.  S  8. 

c.  Of  Administbations.— See  monographic  note  on 
**£zecutors  and  Administrators"  appended  to  Ros- 
ser  V.  Depriest,  5  Gratt  6. 

LImlUtlons— What  Qlves  Jurisdiction.— Under  1 
Rev.  Code.  ch.  104,  %%  12.  32,  the  county  courts  have 
jurisdiction  to  erant  administrations  within  cer- 
tain limits.  The  place  of  the  intestate's  residence 
irives  jurisdiction  to  the  local  courts.  If  he  had  no 
known  place  of  residence,  then  the  place  of  his 
death,  or  the  place  where  his  estate  lies,  fflves 
jurisdiction.     .fi!!x parte  Barker,  2Lelfirh719. 

Removsl  of  Executor.— The  county  courts  in  which 
an  executor  has  qualified,  in  the  exercise  of  the 
power  vested  in  it  by  statute  (Code  1878,  ch.  128,  $  18), 
may  remove  him  from  office.  Reynolds  v.  Zlnk.  27 
OratL  29;  Suavely  v.  Harkrader,  29  Gratt  128: 
Lance  v.  McCoy,  84  W.  Va.  420,  18  S.  £.  Rep.  7S8. 

investment  of  Fiduciary  Money.— Under  S  84.  Code 
1860,  a  county  court  is  not  authorized  to  make  any 
order  for  Investinsr  or  loaning-  out  the  money  or 
fund  referred  to  in  that  chapter,  unless  the  com- 
missioner who  settles  the  accounts  of  the  fiduciary 
has  previously  conformed  to  the  provisions  of  S  16 
of  that  chapter.  And  if  the  county  acts  without  the 
report,  the  county  court  has  jurisdiction  on  the 
motion  of  the  parties  whose  money  is  invested  upon 
notice  to  the  other  parties  to  annul  the  order. 
Whitehead  v.  Whitehead,  28  Gratt  876. 

Grant  to  Sliertff— Application  of  Distrtbutee— Discre- 
tion.—After  administration  has  been  firranted  to  a 
sheriff,  on  application  of  a  distributee  to  be  given 
the  administration,  the  county  court  may  exercise 
its  discretion  in  the  matter.  Hutch eson  v.  Prlddy, 
12  Gratt  86. 

Same— Seme— Notlce.—After  a  county  court  has 
granted  administration  of  an  estate  to  the  sheriff, 
it  cannot  grant  it  to  a  distributee,  without  notice  to 
the  sheriff.    Hutcheson  v.  Priddy,  12  Gratt  8& 

Same— Voidable  within  Three  ilonths  of  Death  of 
Testator.— When  a  county  court  commits  an  estate 
to  the  sheriff  for  administration,  before  the  expira- 
tion of  three  months  from  the  death  of  the  testator, 
the  act  is  not  void  but  voidable.  Hutcheson  v. 
Priddy.  12  Gratt  85;  Gibson  v.  Beckham,  16  Gratt 
326 ;  Ballard  v.  Thomas,  19  Gratt  14 :  Andrews  v. 
Avory,  14  Gratt  286,  and  note. 

d.  Op  Injunctions.— See  monographic  note  on 
'Injunctions''  appended  to  Clay  tor  v.  Anthony,  15 
Gratt  518. 

Code  of  1873— Qeneral  Power— Jurtsdlctlon.—By  the 
Code  1878,  ch.  175,  f  6,  authority  is  given  to  every 
judge  of  a  county  court  to  award  injunctions  where 
the  act  or  proceeding  to  be  enjoined,  is  appre- 
hended, or  is  to  be  done,  or  is  doing,  in  his  county 
or  district.  Rosenberger  v.  Bowen.  84  Va.  660,  5  S. 
E.  Rep.  697. 


Cannot  Enjoin  Superior  Court.— A  county  court  fai 
chancery  has  no  jurisdiction  to  stay  proceedings  at 
law  on  a  judgment  of  a  circuit  court  by  injunction; 
and  if  the  county  court  issue  such  in  junction,  the 
circuit  court  ouffht  to  disregard  it  Gholson  v. 
Kendall,  4  Leigh  612. 

Cannot  Enjoin  Enforcement  of  Jndsment  of  Snpertsr 

Court.— The  county  court  has  no  power  to  make  an 
order  to  restrain  the  collection  of  a  judgment  at 
law  obtained  in  a  superior  court  Hlte  v.  Flta-Rao- 
dolph,  1  Va.  Gas.  269. 

e.  Of  Banxsas.  Roads  and  Fbbbixs. 

Bridges- Statute  Must  Be  Followed.— A  bridge  can 
only  be  established  by  a  county  court  in  the  mode 
prescribed  by  state.  Sampson  v.  Goochland  Jus- 
tices. 5  Gratt  241. 

Same- Same— Erected  by  IndlvMunl  ier  PiMIc— A 
bridge,  erected  by  an  Individual  for  the  public  ben- 
efit, may  be  established  by  the  county  court  as  a 
public  bridge,  but  only  in  the  mode  prescribed  by 
statute.  Sampson  v.  Goochland  Justices.  6  Gratt 
241. 

Same— 5eme— Same— Repeirs  and  nalntenaace.— The 
county  court  is  not  bound  to  repair  or  maintain  a 
bridge  erected  by  an  individual,  though  dedicated 
by  him  to  the  public  and  so  used,  unless  it  has  been 
adopted  by  the  county  court  in  the  mode  prescribed 
by  statute.  Sampson  v.  Goochland  Justices,  5  Gratt 
241. 

Roods— Limitation  of  Power  Depends  on  Degree  el 
Accommodation.— No  limitation  to  the  power  of  the 
county  court  to  establish  a  road  Is  to  be  found  In 
the  degree  of  accommodation  which  it  may  afford 
to  the  public  at  large.  This  is  a  matter  which  ad- 
dresses Itself  to  the  discretion  of  the  court  Lewis 
V.  Washington,  5  Gratt  265. 

Same— Rlsrht  of  Mill  Owner.— The  owner  of  a  mill 
may  apply  to  a  county  court  as  of  riffht  to  appoint 
viewers  of  a  road  proposed  to  be  established  to  his 
mill.    Maddox  v.  Ewell,  2  Va.  Gas.  59. 

Seme— Execution   of  Court  Order  by    Snrv^or.- 

County  courts  having  jurisdiction  to  establish  and 
maintain  public  roads  in  their  counties,  a  surveyor 
is  justified  in  executing  an  order  of  the  county 
court  requiring  him  to  open  a  road.  thoug:-h  such 
order  be  irregularly  made.  Yeager  v.  Carpenter,  8 
Leigh  454. 

Same— May  Be  Opened  by  IndlvtdaaL— The  county 
court  having  established  a  proposed  road,  may  au- 
thorise a  particular  Individual  to  open  it  Lewis  r. 
Washington,  5  Gratt  266. 

Some— Summary  Alteration  of  Rend— Re  mtsMI  Ji 
ment.— A  county  court  without  petition  or  any  of  tlie 
proceedings  required  by  the  statute  conceminc 
roads,  makes  an  order  summarily  on  motion  for 
the  alteration  of  a  public  road.  The  court  having 
no  jurisdiction  to  make  such  order  may  at  a  subse- 
quent term  at  the  instance  of  the  party  Injured  and 
on  hearing  set  aside  the  order  and  re-estabUsh  the 
old  road.    Hollins  v.  Patterson.  6  Leirh  457. 

Same— May    Be    Discontinued     before   Opened.- A 

county  court  having  made  an  order  establlshinc  a 
public  road  and  directing  It  to  be  opened,  may 
entertain  and  act  upon  an  application  to  discontinue 
the  road  before  It  has  been  opened.  Senter  v.  Pngb, 
9  Gratt  260. 

5ame— Notice  to  Discontinue— Police  Ordsr.— When 
a  county  court  discontinues  a  public  road,  or  any 
part  thereof,  without  giving  the  public  notice  re- 
quired by  law,  the  order  is  a  mere  police  order. 
which  may  be  set  aside  at  a  future  term  on  the 
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motion  of  any  cltisen  of  the  connty.    Conrad  v. 
County  of  Lewis,  10  W.  Va.  784. 

S«ine— No  DtocoBtlaaatlon  of  Road  Turned  Over  to 
State.— A  county  court  has  no  riffht  to  discontinne 
any  portion  of  a  turnpike  which  had  been  turned 
oyer  to  the  county  by  the  state.  Conrad  v.  County 
of  Lewis,  10  W.  Va.  784. 

Perries— Statnte.— Jurisdiction  to  establish  ferries 
in  Virsrinia  is  conferred  by  statute.  SS  12,  18,  ch. 
64,  Code  1878,  on  the  county  court  Wimbish  t. 
Breeden.  77  Va.  824. 

Same— Same— When  River  Is  Boundary  of  State.~The 
acts  of  the  assembly  (2  Rev.  Code  1806,  ch.  105,  and  2 
Rev.  Code  1810.  ch.  288,  p.  861)  in  reference  to  the  es- 
tablishment of  ferries,  does  not  authorize  a  county 
court  to  establish  a  ferry  over  the  river  which  is 
the  boundary  of  a  state.  2^ne  v.  Zane,  2  Va.  Cas. 
68. 

f.  Or  Tavbbn  aho  Liquob  Licsnsbs.— See  mono- 
firraphic  note  on  "  Intoxfcatiufir  Liquors"  appended 
to  Thon  V.  Com.,  81  Gratt.  887. 

Construction  of  Statute.— The  substitution  of  the 
word  "may"  for  "shall"  by  the  act  of  March  6, 1882, 
amendiuff  the  act  of  March  8, 1880,  was  not  desiffued 
to  leave  the  application  to  sell  liquor  to  the  arbi- 
trary discretion  of  the  county  courts.  The  words 
**may  grant  the  license"  mean  that  in  a  proper 
case  the  court  must  arrant  it  Ex  parte  Lester,  77  Va. 
663;  LeifiTton  v.  Maury.  76  Va.  866. 

Discretionary  with  Court— Action  PlnaL— A  county 
court  has  a  discretion  to  ffrant  or  refuse  a  certificate 
for  obtainlnsr  a  license  to  retail  ardent  spirits  to  a 
person  who  has  obtained  a  license  to  keep  an  eatingr 
house,  and  its  action  is  final  and  conclusive  on  the 
qnestlon.    French  v.  Noel,  82  Qratt.  464. 

In  Hein  v.  Smith,  18  W.  Va.  858,  it  was  said  that  in 
at  least  two  Virginia  cases  it  has  been  held  that  the 
action  of  the  county  court  in  grantinsr  or  ref  asiuf 
to  ffrant  licenses  for  the  retailing  of  liquors,  was 
final  and  conclusive.  The  cases  cited  were  JSx  parte 
Yeaffer.  11  Oratt.  665,  and  French  v.  Noel,  28  Gratt 
454. 

Same— Must  Act  but  Action  Uncontrolled  by  Circuit 
CiMirt.— County  courts  are  invested  by  S  8,  ch. 
96,  Code  1840,  with  a  discretion  as  to  ffrantinff 
licenses  to  keep  taverns.  It  is  bound  to  act.  and  is 
liable  to  be  coerced  to  this  extent  but  In  its  actioh 
It  cannot  be  controlled  by  the  circuit  court  Bx 
parte  Yeasrer,  11  Gratt  655. 
U'  Civni  Suits  117  Gbkbbal. 

At  Quarterly  Terms— Oeneral  Jurisdiction. —The 
county  courts  at  quarterly  terms  may  in  their  dis- 
cretion, receive  the  probate  of  deeds  or  wills  or 
decide  on  controversies  concern iuff  mills,  etc.,  or 
transact  any  business  embraced  in  its  areneral  juris- 
diction, but  at  a  monthly  session  they  cannot  take 
jurisdiction  of  any  case  expressly  and  exclusively 
assifirned  to  a  quarterly  term.  Wilkinson  v.  Mayo, 
8  H.  &  M.  665. 

Blectlons— Costs.— In  cases  of  contested  elections 
before  the  county  court  under  the  Act  of  1852,  ch.7l, 
the  county  court  has  no  authority  to  ffive  a  judff 
ment  for  costs  to  either  party.  West  v.  Ferguson. 
10  Gratt  270;  Gresham  v.  Ewell.  85  Va.  7,  6  S.  E. 
Rep.  700:  Wilkinson  v.  Hoke,  39  W.  Va.  405.  10  S.  E. 
Rep.  620.  See  generally,  monosrraphlc  note  on 
**Co8t8"  appended  to  Jones  v.  Tatnm,  10  Gratt  720. 

Sane— Removal  of  Judge  of  Election.— The  county 
courts  have  authority  to  remove  a  judge  of  election 
for  malfeasance  in  office  or  gross  neglect  of  duty, 
though  he  has  not  been  convicted  by  the  verdict  of 
a  jury  for  any  offence.    McDougal  v.  Guigon,   87 


Gratt  188:  Lewis  v.  Whittle.  77  Va.  428:  Nelms  v. 
Vaughan.  84  Va.  606, 5  S.  E.  Rep.  704. 

Same— Vacation  of  Election.— Under  $  60,  Acts  1870, 
which  is  an  act  to  provide  for  general  elections,  the 
county  courts  have  authority  to  vacate  an  election. 
Bx  parte  EUyson,  80  Gratt  10. 

Attachments— Jurisdiction  Only  at  Quarterly  Terms. 
—It  was  held  in  Withers  v.  Fuller,  80  Gratt  547.  that 
the  county  court  has  no  jurisdiction  at  a  monthly 
term  of  the  court  to  render  judgment  in  favor  of 
an  attaching  creditor  against  his  debtor,  but  such 
judgment  could  only  be  had  at  the  quarterly  term  of 
such  court  The  court  being  without  jurisdiction 
its  judgment  is  absolutely  void.  See  Claflin  v. 
Steenbock,  18  Gratt  842;  Wynn  v.  Scptt  7  Leigh  68; 
Va.  Code  1878,  ch.  154,  SS  8.  12;  monographic  note 
on  "Attachments"  appended  to  Lancaster  v.  Wilson, 
27  Gratt.  624. 

Same— Abatement  at  rionthly  Term.— Where  an 
attachment  has  been  sued  out  under  S  2,  ch.  151, 
Code  1860,  in  a  suit  pending  in  a  county  court, 
though  the  defendant  has  given  a  forthcoming 
bond,  the  court  has  jurisdiction  at  a  monthly  term 
to  abate  the  attachment  Claflin  v.  Steenbock,  18 
Gratt  842.    See  Withers  v.  Fuller,  80  Gratt  652. 

ToTry  Validity  of  Wia— Although  a  will  has  been 
admitted  to  record  in  a  district  court  a  county 
court  in  chancery  has  jurisdiction  to  try  its  validity, 
and  may  direct  an  issue  to  be  tried  on  the  common- 
law  side  of  the  same  court.  Ford  v.  Gardner,  1  H.  & 
M.  72.    See  monographic  note  on  "Wills." 

In  Condemnation  Proceedings  by  Railroad.— it  was 
held  in  Chesapeake,  etc.,  R.  Co.  v.  Hoard,  16  W.  Va. 
270.  that  the  provisions  in  ch.  88,  Acts  1872-8,  in  refer- 
ence to  the  condemnation  of  land  by  railroad  com- 
panies was  not  repealed  nor  abrogated  by  ch.  114, 
Acts  1875.  and  ch.  8,  Acts  1870,  amending  the  same, 
and  that  therefore  the  circuit  court  has  no  jurisdic- 
tion in  a  case  where  a  railroad  company  seeks  to 
condemn  lands,  the  jurisdiction  in  such  cases  being 
confined  to  the  county  court,  as  decided  in  Railroad 
Co.  V.  Patton,  0  W.  Va.  64a 

To  Determine  Qualification  to  Hold  Office  —A  county 
court  has  jurisdiction  to  try  on  notice  the  qualifica- 
tion of  a  person  to  hold  an  office,  which  notice  was 
given  in  the  month  of  October  and  returned  to  a  day 
of  the  October  term  of  the  court,  182,  ch.  118,  Acta 
1872-78,  not  requiring  that  it  should  be  returnable  to 
a  day  during  the  November  term  or  the  next  suc- 
ceeding term  ;  this  section  only  directing  when  the 
case  was  to  be  tried,  and  not  when  it  should  be 
docketed.    Dryden  v.  Swinburn,  15  W.  Va.  284. 

Motion  on  Sheriffs'  Bonds.— it  was  held  in  Carr  v. 
Meade,  77  Va.  142,  that  f  5,  ch.  173.  Code  1878,  provid- 
ing remedy  by  motion  on  the  bonds  of  sheriffs,  etc., 
was  not  repealed  by  S  0,  ch.  805,  Acts  1872  and  1878, 
and  that  motions  were  properly  cognizable  in  the 
county  court  in  such  cases,  in  1870. 

h.  CBIMINAL  CA8S8  IN  GSNBRALn 

Exclusive  Original  Jurisdiction.- Section  4016  of  the 
Code  was  amended  by  Acts  1888-04.  p.  270.  and  the 
provision,  under  which  indictments  for  felonies 
punishable  by  death,  which  had  theretofore  been 
removed  upon  motion  of  the  prisoner  to  the  circuit 
court  was  omitted,  and  the  county  courts  were 
clothed,  except  where  otherwise  provided,  with 
exclusive  original  jurisdiction  for  the  trial  of  all 
presentments.  Indictments,  and  informations  for 
offences  committed  in  their  respective  counties. 
Gilligan  v.  Com..  00  Va.  816,  87  S.  £.  Rep.  062,  7  Va. 
Law  Reg.  178. 

No  Jurisdiction  of  Polonies  in  i66o.— An  indictment 
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for  petit  larceny  which  charges  that  the  person  in- 
dicted had  been  previously  convicted  of  another 
petit  larceny,  is  an  indictment  for  a  felony,  and  a 
county  court  has  no  jurisdiction  to  try  the  prisoner. 
Rider  t.  Com.,  16Gratt  409. 

Recognizance  to  Keep  the  Peace.— A  county  court 
has  authority  to  require  a  party  to  enter  into  a  recogr* 
nizance  to  keep  the  peace;  certainly  where  the 
proceediniT  was  commenced  before  the  Acts  1847-48, 
ch.  14.    Wellinff's  Case,  6  Gratt.  07a 

Felonies  by  Free  Negroes  and  riiilattoea— Exceptions— 
5tatute  of  i83i-3a.— Under  the  construction  of  the 
statute  of  1881-8S,  ch.  22,  S  11,  free  negroes  and  mu- 
lattoes  are  to  be  tried  by  the  county  courts  of  oyer 
and  terminer,  in  the  same  manner  in  which  slaves 
are  tried,  in  all  cases  of  felony,  except  homicide  and 
such  crimes  as  were  punishable  with  death  before 
the  statute.    Com.  ▼.  Weldon,  4  Leigh  652. 

VII.   CORPORATION.    HUSTINGS    AND    MUNICIPAL 

COURTS. 

1.  IN  GENERAL. 

Acts  of  Clerk  In  Pretence  of  Coort— Effect— The  acts 
of  the  clerk  of  a  corporation  court  done  in  the  pres- 
ence of  the  court  and  under  its  supervision,  must 
be  taken  to  be  done  by  direction  of  the  court,  and  it 
is  tbe  act  of  the  court.  Mesmer  v.  Com.,  96  Gratt 
976. 

Judge  Is  5tate  Officer— City  Has  No  Aothorlty.— The 
Judge  of  the  hustings  court  of  Richmond  is  a  judge 
oi  the  state,  and  the  city  has  no  authority  to  con- 
trol his  actions.  Belvin  v.  City  of  Richmond,  85  Va. 
674, 8  S.  £.  Rep.  878. 

When  Jury  Summoned  from  Outside  of  Limits.— A 
corporation  court  has  authority  to  direct  Jurors  to 
be  summoned  from  without  the  limits  of  the  corpo- 
ration for  the  trial  of  a  prisoner  indicted  in  that 
court,  when  an  impartial  Jury  cannot  be  obtained 
within  the  corporation.    Craft  v.  Com..  24  Gratt  602. 

Declaration  Must  Lay  Cause  of  Action  In  Jurisdic- 
tion.—Where  a  suit  is  brought  in  a  corporation 
court  the  declaration  must  lay  the  cause  of  action 
to  have  arisen  within  the  Jurisdiction  of  the  court 
Thornton  v.  Smith,  1  Wash.  81. 

Jurisdiction  of  Municipal  Court  of  Huntington  —The 
municipal  court  of  Huntington  created  by  the  act  of 
March  4.  1879,  is  a  court  of  limited  Jurisdiction. 
Rutter  V.  Sullivan,  26  W.  Va.  427. 

2.  DURATION  OF  TERM. 

Code  1873— Continuation  of  Term.— Under  IS  26, 
86,  ch.  154,  Code  1873,  corporation  courts  have  au- 
thority to  continue  a  term  from  day  to  day  into  the 
next  succeeding  month,  and  consequently  change 
the  day  for  the  beginning  of  the  succeeding  term. 
Cluverius  v.  Com..  81  Va.  787. 

Acts  1869-70— Duration  Unrestrained.— Under  Acts 
1869-70.  p.  85,  the  organization  and  Jurisdiction  of  the 
corporation  courts  of  the  state  was  completely 
changed,  and  with  it  was  abolished  the  limitation 
of  the  term  to  twenty  days.  The  new  court  being 
unrestrained  as  to  the  duration  of  its  terms,  each 
of  its  terms  must  be  held  to  be  only  terminated  by 
the  commencement  of  the  next  succeeding  monthly 
term,  unless  sooner  closed  by  the  order  of  the  pre- 
siding Judge.    Moses  v.  Cromwell.  78  Va.  671. 

Same— Constitutional  Provisions.— Section  14.  art. 
6,  of  the  Constitution,  which  directs  a  corporation 
court  to  be  held  as  often  and  as  many  days  in  each 
month  as  may  be  prescribed,  does  not  require  that 
the  whole  term  shall  be  held  in  the  same  month. 
Hence  under  acts  1889-70,  p.  44,  the  term  of  the  cor- 
poration court  of  Richmond  which  begins  on  the 
first  Monday  may  cpntinue  until  the  first  Monday 


in   the  succeeding  month.    Chahoon  v.  Com.,  tl 
Gratt  828  :  Sands  y.  Com.,  21  Gratt  871. 
8.  JURISDICTION. 

a.  CoNSTinmoNAii  PBOVISIOM8. 

Co-ordinate  with  Circuit  Courts.— By  virtue  of  S  14. 
art  tt.  of  the  Constitution  of  Virginia,  corporation 
and  hustings  courts  are  vested  with  similar  juris- 
diction to  the  circuit  courts,  and  are  of  co-ordinate 
dignity  with  them  :  and  any  act  of  the  legislature 
so  far  as  it  undertakes  to  confer  appellate  power  on 
a  circuit  court  to  review  an  action  of  a  corporation 
or  hustings  court  Is  unconstitutional  and  void. 
Watson  V.  Blackstone,  66  Va.  618, 88  S.  E.  Rep.  MB. 

Jurisdiction  Enlarged  reioay  Cases.— Section  14. 
art  tt.  of  the  Constitntion  of  Virginia,  which  pro- 
vides that  corporation  courts  shall  have  similar 
Jurisdiction  which  may  be  given  by  law  to  the  dr- 
cuit  courts  of  the  state,  was  not  Intended  to  restrict. 
but  to  enlarge,  the  Jurisdiction  of  these  courts,  and 
to  elevate  them  to  the  grade  and  dignity  of  drcult 
courts.  And  it  was  competent  therefore,  for  the 
legislature  to  give  to  the  corporation  courts  joris- 
dlction  to  try  cases  of  felony,  though  the  Jurisdic- 
tion In  such  cases  was  taken  away  from  the  circuit 
courts.    Chahoon  v.  Com.,  21  Gratt  822.  and  naU. 

b.  Civil  Suits  in  Gshsbai.. 

Removal  of  Judge  of  Electloa.— The  corporation 
courts  have  authority  to  remove  a  Judge  of  elec- 
tion for  malfeasance  In  office  or  grosa  neglect  of 
duty,  though  he  has  not  been  convicted  by  the  ver- 
dict of  a  Jury  for  any  offence.  McDougal  v.  Quigon. 
27  Gratt  188  :  Lewis  v.  WhltUe.  77  Va.  428 :  Nelms  v. 
Vaughan.  84  Va.  6B8,  6  S.  £.  Rep.  704. 

Probate  of  Wills— Controversy  Coooemlng  nilli»  etc 
—The  corporation  courts  at  a  quarterly  term  may 
in  their  discretion,  receive  the  probate  of  deeds  or 
wills  or  decide  controversies  concerning  mills,  etc., 
but  at  a  monthly  session,  they  cannot  take  Jurisdic- 
tion of  any  case  expressly  and  exclusively  assigned 
to  a  quarterly  term.  Wilkinson  t.  Mayo,  S  H.  &  M. 
666. 

Vscating  an  Election.- Under  f  6B.  Acts  1870,  p.  97. 
which  provides  for  the  general  election,  the  corpo- 
ration courts  have  Jurisdiction  to  vacate  an  elec- 
tion.   Sx  parte  Ellyson,  80  Gratt  la 

Attachment— Abatement.— Where  an  attachment 
has  been  sued  out  under  f  2,  ch.'  161,  Code  1800.  in  a 
suit  pending  in  a  corporation  court  though  the  de- 
fendant has  given  a  forthcoming  bond,  the  court 
has  Jurisdiction  at  a  monthly  term  to  abate  the  at- 
tachment Claflin  V.  Steenbock,  18  Gratt  842.  See 
Withers  v.  Fuller,  90  Gratt  662. 

Hustings  Court  of  Richmond— When  Judg*  Can  Act 
for  Chancery  Court— By  the  Act  of  1800-70,  p.  4S7.  the 
Judge  of  the  hustings  court  of  the  city  of  Richmond 
is  authorized  in  certain  cases  to  perform  the  duties 
of  the  Judge  of  the  chancery  court  Where  cause 
pending  in  the  chancery  court  was  b3'  consentsnb- 
mitted  to  its  Judge  in  vacation,  and  a  decree  was  en- 
tered by  the  Judge  of  the  hustings  court  acting  for 
the  Judge  of  the  chancery  court  it  was  held  that 
under  $  68,  ch.  167,  Code  1873.  the  decree  was  valid. 
Morriss  v.  Va.  Ins.  Co.,  86  Va.  688,  8  S.  E.  Rep.  881 

nunidpal  Court  of  Wheeling— Recovery  of  Tazas.— 
Section  12,  ch.  61,  Acts  1866,  establishing  the  munic- 
ipal court  of  Wheeling,  grants  that  court  Jurisdic- 
tion of  cases,  in  which  the  city  seeks  to  recover 
taxes  due  it  City  of  Wheeling  v.  Hawley.  18  W.  Va. 
472. 

C  CRIMfNAIi  CASBB  INGKNSBAIm 

Similar  Jurisdiction  to  Circuit  and  County  Courts.— 
Under  the  Act  of  April  2, 1870.  ch.  38,  SS  6,  7, 
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Acts  1809-70,  corporation  courts  in  cities  and  towns 
havinflT  a  population  of  more  than  five  thousand 
have  the  same  Jurisdiction  to  try  offences  committed 
within  their  respective  limits  as  circuit  and  county 
courts  had  ;  and  the  act  of  April  2.  1878,  to  regulate 
and  define  the  jurisdiction  of  the  county  and  circuit 
courts  does  not  apply  to  or  affect  the  Jurisdiction  of 
said  corporation  courts.  Tremaine  v.  Com.,  86 Gratt 
987. 

No  Jurisdicttoa  of  P«lonles  in  i860.— An  indictment 
for  petit  larceny  which  charsres  that  the  person  in- 
dicted had  been  previously  indicted,  tried  and  sen- 
tenced for  another  petit  larceny,  is  an  indictment 
for  felony,  and  a  corporation  court  has  no  Jurisdic- 
to  try  the  case.    Rider  v.  Com.,  16  Gratt  499. 

IndlctiBMit— Prisoner  In  Costody— Bzamliuitlon  b». 
fore  Justice.— A  prisoner  in  custody  is  indicted  in  the 
bttstluffs  court.  He  is  not  entitled  to  be  sent  before 
a  Justice  for  examination,  but  the  court  may  pro- 
ceed to  try  him  upon  the  indictment.  Shelly  v. 
Com.,  19  Gratt.  668. 

5«iDe— Peiony— Renovsl  from  County  Coart— An 
Indictment  for  a  felony  was  found  against  the  pris- 
oner in  the  county  court  of  Alexandria,  and  it  was 
removed  to  the  corporation  court  of  Alexandria. 
The  corporation  court  had  no  Jurisdiction  to  try  it 
See  S  4,  ch.  88,  Acts  1866-70;  Marshall  v.  Com.,  90 
Oratt.  846. 

Proceedings  affslnst  Master  for  Allowing  3tave  to 
Hire  HInMelf  Oat— By  the  provisions  of  1  Rev  Code, 
ch.  Ill,  S  81.  the  court  of  hustings  has  Jurisdiction  to 
proceed  against  the  master  who  permits  a  slave  to 
go  at  large  and  hire  himself  out  contrary  to  the 
provisions  of  the  above  act  Abrahams  v.  Com.,  1 
Rob.  075. 

Hustings  Court  of  Richmond- Extent  of  Jurisdiction. 
— The  criminal  Jurisdiction  of  the  hustings  court  of 
the  city  of  Richmond,  conferred  by  the  acts  of  1806 
and  1848,  extends  one  mile  beyond  the  city  limits. 
Jordan  v.  Com.,  86  Gratt  943. 

Seme— Jurisdiction  of  Felony  Cases.— In  Chahoon's 
Case.  21  Gratt  825,  the  point  was  made  by  counsel, 
that  under  the  constitution  in  force  at  that  time 
the  hustings  court  of  Richmond  could  not  be  given 
Jaisdlction  to  try  cases  of  felony.  The  court  said 
since  the  case  of  Boswell  v.  Com.,  80  Gratt  860, 
Bird*s  Case,  21  Gratt  800,  and  Smith's  Case,  81  Gratt 
809,  all  proceed  upon  the  tacit  admission  of  the 
existing  Jurisdiction  of  the  corporation  courts  to 
try  such  cases,  the  court  was  of  opinion  that  the 
bastings  court  of  the  city  of  Richmond  had  Jurisdic- 
tion over  the  case.    Boswell  v.  Com.,  20  Gratt  860. 

dame -Forgery —Civil  Proceedings  In  County  of  Hen- 

rico.— Though  a  suit  at  law  was  brought  in  the 
county  court  of  Henrico  upon  a  forged  note  and 
Judgment  recovered,  and  a  suit  in  equity  to  enforce 
this  Judgment  was  brought  in  the  circuit  court  of 
Henrico,  yet  as  both  these  courts  were  held  in  the 
limits  of  the  city  of  Richmond  where  the  prisoner 
lived,  the  hustings  court  of  the  city  had  Jurisdic- 
tion to  try  him  for  the  offence.  Chahoon  v.  Com..  20 
Oratt  788;  Sands  v.  Com.,  20  Gratt  800. 

Municipal  Court  of  Wheeling— Violation  of  Revenue 
L4iws— Constitutional  Law.— An  act  relative  to  the 
municipal  court  of  Wheeling  was  unconstitutional 
where  it  attempted  to  confer  sole  Jurisdiction  on 
that  court  of  cases  involving  a  violation  of  the  reve- 
nue laws  by  selling  spirituous  liquors  on  the  Sab- 
bath. It  did  not  take  away  the  Jurisdiction  of  the 
circuit  court  in  such  cases,  and  is  in  violation  of 
f  6.  art  6.  of  the  Constitution,  which  provides  that 
the  circuit  court  shall  have  original  Jurisdiction  of 


all  crimes  and  misdemeanors.    Eckhart  v.  State,  5 
W-  Va.  616. 

Hnstlngs  Court  of  Roanoke— No  Jurisdiction  Prior  to 
Incorporation.— Prior  to  the  incorporation  of  Roa- 
noke, act  January  81, 1884,  and  to  the  creation  of  the 
hustings  court  of  that  city,  act  Feb.  86,  1884,  the 
county  court  of  Roanoke  county  had  Jurisdiction  of 
all  cases  committed  in  what  afterwards  became  the 
city  limits.  The  hustings  court  had^no  Jurisdiction 
of  a  murder  committed  there  January  27,  1884. 
Ryan  v.  Com.,  80  Va.  886. 

Via  CIRCUIT  COURTS. 

1.  JURISDICTION  IN  GENERAL. 

Court  of  General  Jurisdiction.— The  circuit  court  1b 
the  court  of  general  Jurisdiction,  taking  cognizance 
of  all  actions  at  law  between  individuals,  with 
authority  to  pronounce  Judgments  and  to  issue  exe- 
cutions for  their  enforcement  Where  its  Jurisdic- 
tion is  questioned  it  must  decide  the  question  itself. 
Cox  V.  Thomas,  9  Gratt  828. 

In  Vacation.— The  circuit  court  can  make  in  vaca- 
tion only  such  decrees  or  Judgments  as  are  author- 
ized by  statute.    Tyson  v.  Glaize,  28  Gratt  799. 

After  Final  Decree.— Section  8461.  Code  1887.  provid- 
ing that  the  circuit  court  may  reverse  a  Judgment 
or  decree  for  certain  mistakes  and  errors  for  which 
an  appellate  court  might  reverse  it,  does  not  author- 
ize it  after  entering  a  final  Judgment  remanding  a 
cause  to  the  county  court  at  a  subsequent  term  to 
assume  Jurisdiction  and  to  dispose  of  the  case  upon 
its  merltB.  Thompson  v.  Carpenter,  88  Va.  702,  14  S. 
E.  Rep.  181. 

Judgment  Rendered  on  Day  General  Court  Held.— A 
Judgment  Is  rendered  in  the  superior  court  of  Ches- 
terfield on  the  15th  of  November,  the  day  on  which 
the  general  court  is  directed  by  law  to  be  held  at 
the  capitol;  the  distance  is  Judicially  known  to  be 
not  more  than  three  hours  moderate  ride  from  one 
place  to  the  other.  It  does  not  appear  on  the  record 
but  that  the  Judgment  might  have  been  rendered  in 
time  to  enable  the  Judge  to  close  that  court,  and 
attend  at  the  capitol  to  his  duties  as  one  of  the  gen- 
eral court  on  the  same  day.  The  superior  court 
had  Jurisdiction  to  render  the  Judgment  on  that 
day.    Mendum  v.  Com.,  0  Rand.  704. 

2.  JURISDICTIONAL  AMOUNT. 

Former  Rule— Usury.— it  was  formerly  the  rule  that 
a  superior  court  of  chancery  had  Jurisdiction  only 
where  the  subject  in  controversy  exceeded  $160. 
But  when  a  bill  was  brought  for  relief  against 
usury,  it  had  Jurisdiction,  although  the  usury  was 
for  less  than  that  sum,  as  it  and  the  principal  ex- 
ceeded it  Stone  v.  Ware,  6  Munf.  641.  For  the 
Jurisdictional  amount  in  the  circuit  courts,  see  S 
8068,  Va.  Code  1887,  and  S  2,  ch.  112,  W.  Va.  Code  1899. 

Reduction  by  5et.Off— By  Payment— Thus  It  was 
held  that  the  superior  court  had  no  Jurisdiction  of 
cases  where  the  demand  was  less  than  $100,  but  the 
reduction  by  a  set-off  did  not  affect  its  Jurisdiction. 
The  rule  was  otherwise  when  it  was  reduced  by 
payment  Larowe  v.  Blnns,  2  Va.  Cas.  208;  Ferguson 
V.  Highley,  2  Va.  Cas.  266. 

Damages  Uncertain— Verdict.— Where  the  damages 
for  breach  of  contract  were  uncertain,  and  there- 
fore unknown  until  asqertained  by  verdict,  the 
superior  court  had  Jurisdiction  although  the  verdict 
is  for  less  than  8100.  Newsnm  v.  Pendred.  2  Va. 
Cas.  98. 

Penalty  of  Sufficient  Amount.— The  defendant,  in 
an  action  upon  a  penal  bill  for  $100.  conditioned  to 
pay  $47.77,  moved  for  a  stay  in  the   proceedings. 
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becanse  the  penalty  was  inserted  for  the  purpose  of 
fflvlnir  the  court  jurisdiction  not  passed  by  law. 
It  was  held  that  the  court  had  jurisdiction.  Heath 
y.  Blakei,  2  Va.  Cas.  216.  See  Newell  y.  Wood.  1 
Munf.  665,  which  holds  that  the  penalty  decides  the 
jurisdiction. 

3.  PLACE. 

Functions  Exercised  Only  at  Places  Fixed  by  Law.— 
It  is  a  fundamental  principle  that  courts  of  general 
and  oriflrinal  jurisdiction  may  exercise  their  func- 
tions only  at  such  times  and  places  as  are  fixed  by 
law,  and  that  the  judre  in  vacation  can  enter  no 
orders  except  such  as  are  expressly  authorized  by 
statute,  and  he  is  restricted  by  its  very  terms. 
Chase  v.  Miller,  88  Va.  791, 14  S.  E.  Rep.  645. 

Judge  May  Sue  In  His  Circuit.— Section  8214  of  the 
Code,  re-enacted  and  amended  by  chaps.  829,  736, 
Acts  1899-00.  provides  that  if  a  jud^e  of  a  circuit 
court  be  interested  in  a  case,  it  "may**  be  brought 
in  an  adjoininsr  circuit.  It  was  held  in  Harrison  y. 
Wissler,  98  Va.  607.  36  S.  E.  Rep.  962,  that  the  word 
"may"  was  permissive,  and  that  it  does  not  pre- 
clude a  judfire  from  suinsr  in  his  own  circuit 

Removal  of  Court.— Where  a  courthouse  Is  under- 
going  repairs  and  is  not  in  a  fit  condition  to  be 
occupied,  the  circuit  court  may  remove  to  another 
place,  and  continue  its  sessions  there.  Caperton  v. 
Bowyer.  4  W.  Va.  176. 

Of  Henrico  at  State  Courthouse.— The  act  of  1852 
which  provided  that  the  circuit  court  of  Henrico 
county  should  be  held  at  the  state  courthouse  in 
Richmond,  does  not  violate  art  6,  $  6,  Const,  provid- 
ing that  the  circuit  court  shall  be  held  by  the  jud^e 
of  each  circuit  at  least  twice  a  year,  the  constitution 
beinsr  silent  as  to  the  place  of  holdinfir  such  court 
Com.  V.  Scott,  10  Oratt  749. 

The  Qrantlng  of  Administrations.— Under  I  Rev. 
Code,  ch.  104,  IS  12,  32,  the  circuit  courts  have  juris- 
diction to  firrant  administrations  within  certain 
limits.  The  place  of  the  intestate's  residence  ffives 
jurisdiction  to  the  local  courts.  If  he  has  no  known 
place  of  residence,  then  the  place  of  his  death,  or 
the  place  where  his  estate  lies,  ffives  jurisdiction. 
Ex  parte  Barker,  2  Leisrh  719. 

4.  WHEN  STATE  OR  STATE  OFFICIAL  PARTY. 
Administration— Claim  against  State.  —A  resident  of 

Kentucky  dies  intestate  there,  havinflr  no  estate  in 
Virflrinia  but  a  claim  on  this  commonwealth  for 
money.  It  was  held  that  the  circuit  court  of  Henrico 
county,  wherein  is  the  seat  of  srovernment  has 
jurisdiction  to  grant  administration  of  such  dece- 
dent's estate.    Com.  v.  Hudffin,  2  Leirh  248. 

Circuit  Court  of  Richmond— State  Treasurer  Party  — 
Exclusive  Jurisdiction.— Code  1873,  ch.  44,  SS  7,  8, 
conferrinfiT  exclusive  original  jurisdiction  on  the 
circuit  court  of  Richmond  in  cases  where  the  state 
treasurer  is  a  party,  is  mandatory,  and  ousts  all 
jurisdiction  in  such  cases  from  every  other  court 
Taylor  v.  Williams,  78  Va.  422. 

Same— Exclusive  Equitable  Jurisdiction.- By  Acts  of 
Assembly  1860-70,  p.  42-3,  the  circuit  court  of  the  city 
of  Richmond  has  no  equitable  jurisdiction  except  in 
certain  specified  cases,  in  which  the  state  is  inter- 
ested, or  some  of  the  officers  and  boards,  represent- 
ing the  state,  are  necessary  and  proper  parties,  and 
in  such  cases  its  jurisdiction  is  exclusive.  Ragland 
V.  Broadnax.  29  Gratt  401.  * 

Same— Suit  by  Commonwealth.— Under  $  1,  ch.  166, 
Code  1878,  the  circuit  court  of  the  city  of  Richmond 
alone  has  jurisdiction  of  any  suit  to  enjoin  or  affect 
any  judgment  or  decree  in  behalf  of  the  common- 
wealth, and  no  such  suit  can  be  maintained  in  any 


other  court  of  the  state.    Com.  v.  Latham.  86  Va. 
682,  8  S.  E.  Rep.  488. 

Same— Commissioner  of  Agriculture.— By  S  4.  ch.  156, 
Code  1878,  the  circuit  court  of  the  city  of  Richmond 
has  no  chancery  jurisdiction,  except  in  suits  in 
which  it  may  be  necessary  or  proper  to  make  cer- 
tain enumerated  officers  or  public  corporations 
parties  defendant  The  commissioner  of  agri- 
culture is  not  within  the  exception.  Blanton  v. 
Southern,  etc..  Co.,  77  Va.  886;  Ratrland  ▼.  Broadnax. 
29  Gratt  401. 

5.  JURISDICTION  IN  CIVIL  SUITS  GENERALLY. 

To  Grant  License  for  Retail  of  Ardent  Spirits^— 
The  statute.  Acts  1879-80.  p.  148,  in  regard  to  license 
for  retail  of  ardent  spirits,  provides  that  the  county 
court  '*tkall  grant  the  license"  if  the  one  appb'lnr 
therefor  shall  bring  himself  within  its  require- 
ments, and  that  the  circuit  court  "mav  grant  the 
license."  The  latter  words  mean  that  the  circuit 
court  shall  have  jurisdiction  to  grant  the  license, 
and  must  grant  it  if  the  applicant  conforms  to  its 
requirements.    Leigton  v.  Maury.  76  Va.  866. 

CondemnaUon  Proceedings  —  Removal  —  Report  of 
Commissioners.- Where  commissioners  are  ap- 
pointed under  {  l,  ch.  174,  Code  1860.  for  the  purpose 
of  ascertaining  compensation  to  landowners  for 
land  proposed  to  be  taken  by  a  railroad  company* 
which  cause  has  been  removed  to  the  circuit  court 
if  it  is  set  aside  by  the  court  it  should  not  send  the 
case  back  to  the  county  court;  but  should  take 
jurisdiction  of  the  case,  and  proceed  in  it  with  the 
same  powers  that  are  vested  in  the  county  court 
by  the  statute.  Virginia,  etc,  R.  Co.  v.  CampbelL 
22  Gratt  437. 

Same— West  Virginia  Practice. —It  was  held  in 
Chesapeake,  etc.,  R.  Co.  v.  Hoard,  16  W.  Va.  270.  that 
the  provisions  in  ch.  88,  Acts  1873-3,  in  reference  to 
the  manner  in  which  lands  shall  be  condemned  by 
railroad  companies,  is  not  repealed  nor  abrogated, 
by  ch.  114,  Acts  1876,  and  the  amendatory  Act  of  19S9. 
ch.  8,  and  that  therefore  the  circuit  court  has  no 
jurisdiction  in  a  case  where  a  railroad  company 
seeks  to  condemn  land;  but  that  jurisdiction  in 
such  cases  is  confined  to  the  county  court  as  was 
decided  in  Railroad  Co.  v.  Patton.  9  W.  Va.  648.  See 
generally,  on  this  subject  monographic  note  on 
"Eminent  Domain"  appended  to  James  River,  etc* 
Co.  V.  Thompson,  8  Gratt  270. 

To  Sell  Real  Estate  Devised.— Under  i  20.  ch.  I12» 
Code  1873,  the  circuit  courts  have  jurisdiction  to 
sell  real  estate  devised  by  a  testator  to  his  two 
children  for  life,  with  remainder  to  their  issue,  If 
any  be  living  at  the  time  of  their  deaths;  and  If 
either  should  die  without  issue  living,  then  to  go  to 
the  issue  of  the  other.  Troth  v.  Robertson,  78 
Va.  46. 

To  Rehear  Remanded  Cause —When  the  court  of 
appeals,  in  pursuance  of  S  6.  ch.  171.  Act  1869-70,  sends 
a  cause  to  a  circuit  court,  which  had  been  pending 
in  a  district  court  of  appeals,  that  act  was  constitu- 
tional, and  the  circuit  courthas  Jurisdiction  to  re- 
hear and  decide  the  case.  Cowan  v,  Doddridge,  e 
Gratt  468 ;  Kent  v.  Dickinson,  86  Gratt  817 :  Cowan 
V.  Fulton,  28  Gratt  679. 

To  Compel  Supervisors  by  Mandamna  to  Permit 
Treasurer  to  Qualify. —Section  4,  art  7.  of  the  Const. 
provides  that  board  of  supervisors  shall  be  the 
judges  of  the  election,  qualifications,  and  returns  of 
their  own  members,  and  of  all  county  and  township 
officers.  Under  this  provision  the  circuit  court  of  a 
county  has  no  jurisdiction  to  compel  the  board  of 
supervisors   by   mandamus  to  permit  a  person  to 
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qnallfy  and  urive  bond  as  treasurer  of  that  connty. 
This  function  involves  discretion  and  is  not  a  min- 
isterial act    Board  of  Supervisors  v.  Mintum,  4  W. 
Va.  300. 
Mandamos,  Prohibition  and  Certiorari— Restraint.— 

Section  12,  art  8,  W.  Va.  Const.  1872,  srlvinfi:  to  cir- 
cuit courts  the  jurisdiction  over  all  inferior  trl- 
bnnals,  by  maruiamus.  prohibition  and  certiorari,  is 
restrained  and  limited  by  S  29  of  the  same  article, 
which  provides  that  in  certain  cases  the  county 
courts  shall  have  jurisdiction  of  all  appeals  from 
justices,  and  their  decision  shall  be  final.  Poe  v. 
Machine  Works,  24  W.  Va.  517. 

Quo  Warranto.— i/«;d  in  Bland  and  Giles  Ck>unty 
Jadsre  Case,  33  Gratt  443,  that  the  writ  of  quo  irar- 
ranio  was  not  abolished  in  Virfirinia,  and  that  the 
circuit  courts  had  jurisdiction  of  the  same. 

Recovery  of  Money  by  Motion —Section  8211.  Va. 
Code,  authorizes  a  remedy  by  motion  in  the  circuit 
court  in  those  cases  in  which  the  plaintiff  is  entitled 
to  recover  money  by  action  on  contract  and  where 
the  proceeding  is  founded  upon  a  tort  it  has  no 
Jurisdiction  of  the  case.  West  Union  Tel.  Co.  v. 
Brlffht,  90  Va.  778, 20  S.  E.  Rep.  140 ;  West  Union  Tel. 
Co.  V.  Pettyjohn,  88  Va.  296,  13  S.  E.  Rep.  431.  See 
material  chancres  in  procedure  to  recover  money 
by  motion,  in  the  amendment  of  S  3211.  by  Acts 
1805-90,  p.  140. 

injunctions- Proceedings  Out  of  Circuit— Section  41 
of  the  circuit  superior  court  law,  Supp.  Rev.  Code, 
ch.  109,  firivinff  jurisdiction  to  each  of  the  judsres  of 
that  court  to  award  injunctions  to  lud^ments  ren- 
dered or  proceedinfiTS  apprehended  out  of  his  own 
circuit  but  directing  that  the  order  shall  be  di- 
rected to  the  clerk  of  the  county  in  which  the  judg- 
ment is  rendered  or  the  apprehended  proceedlnsr  Is 
to  be  had,  fives  the  judare  jurisdiction  only  to 
award  the  injunction,  not  to  hear  and  determine 
the  cause.    Randolph  v.  Tucker,  10  Leiffh  666. 

Same— Entry  on  L^nd.- By  fi  3436,  of  the  Code,  the 
jurisdiction  of  a  suit  for  injunction  is  in  the  circuit 
court  of  the  county  in  which  the  act  or  proceedlnsr 
is  to  be  done,  or  is  done  or  apprehended.  Thus 
where  an  entry  on  land  is  sought  to  be  restrained 
by  injunction,  it  cannot  be  maintained  in  a  county 
other  than  that  in  which  the  land  is  situated.  Nor- 
folk, etc.,  R.  Co.  V.  Postal  Tel.  Cable  Co.,  88  Va.  982, 14 
S.  E.  Rep.  689  :  Norfolk,  etc.,  R.  Co.  v.  Postal  Tel. 
Cable  Co..  88  Va.  936. 14  S.  E.  Rep.  090. 

Over  Church  Trustees.— While  the  circuit  courts 
have  fireneral  powers  as  courts  of  law  and  chancery, 
their  jurisdiction  in  a  summary  proceedinir  under 
%  9,  ch.  76.  Code  1873,  is  special,  and  limited  to  the 
appointment  and  removal  of  church  trustees,  but  It 
does  not  extend  to  the  refirulatlon  of  their  conduct 
in  administration  of  tbe  trust  under  the  instrument 
creating  it    Wade  v.  Hancock.  76  Va.  620. 

Lunatics— Mandamus  against  Superintendent  of 
Asylum.— The  circuit  court  of  the  county  In  which  a 
lunatic  resides  has  jurisdiction  of  mafidamus  pro- 
ceediofiTs  brought  to  prevent  the  superintendent  of 
the  asylum,  in  which  she  had  been  confined,  from 
retakinff  the  lunatic,  and  where  that  Is  the  place  in 
which  it  is  apprehended  that  the  act  will  be  done. 
Statham  v.  Blackford,  80  Va.  771,  17  S.  £.  Rep.  233. 

Same— Concurrent  Jurisdiction  to  Appoint  Commit, 
taes— Question  of  insanity.— By  SS  1697, 1698, 1700,  of  the 
Va.  Code  1887.  circuit  courts  are  fiven  concurrent 
jurisdiction  with  county  and  corporation  courts  to 
appoint  committees  for  lunatics,  after  they  have 
been  adjudged  insane  by  three  justices,  or  by  the 
county  or  corporation  court  of  the  county  or  cor- 


poration of  which  they  are  inhabitants.  The  circuit 
courts  are  nowhere  arlven  the  power  to  try  the 
question  of  insanity,  and  the  power  to  appoint  a 
committee  does  not  Include  such  power.  Harrison 
V.  Gamett,  86  Va.  768.  II  S.  E.  Rep.  123. 

Bastardy  Cases— Maintenance  of  Child. —  When 
the  act  of  December  9,  1873,  entitled  "An  act 
to  amend  and  re-enact  chap.  80  of  the  Code,  con- 
cerninir  the  maintenance  of  Illegitimate  children, "^ 
went  into  operation.  It  did  not  oust  the  juris- 
diction of  the  circuit  courts  to  hear  and  deter- 
mine cases  of  bastardy,  where  recognizance  had 
theretofore  been  given,  requiring  the  defendant  to 
appear  at  the  next  term  of  the  circuit  court  and 
answer  the  charge.  After  the  passage  of  this  act 
proceedings  in  the  circuit  court  should  conform  as 
far  as  practicable  to  its  requirements.  Tennant  v. 
Brookover.  12  W.  Va.  837. 

6.  JURISDICTION  IN  CRIMINAL  CASES  GENER- 
ALLY. 

Jurisdiction  by  Election  of  i>rl8oner— No  Power  to 
Remand.— Where  a  circuit  court  acquired  jurisdic- 
tion by  the  election  of  the  prisoner  to  be  tried 
there,  it  has  no  power  to  remand,  the  case  to  the 
county  court  for  any  purpose  not  even  on  the  mo- 
tion of  the  prisoner  himself,  and  an  order  to  that 
effect  is  a  nullity.  Nicholas  v.  Com.,  91  Va.  741,  31  S. 
E.  Rep.  864. 

Same— 5ame— Exclusive  Jurisdiction— Not  an  Appel- 
late  Tribunal.- Where  one  arraigned  for  murder  In 
a  county  court  elects  under  S  4016,  of  the  Va.  Code,  to 
be  tried  in  the  circuit  court  the  latter  has  exclu- 
sive jurisdiction  to  try  the  case,  and  cannot  sit  as 
an  appellate  tribunal  to  consider  supposed  errors  of 
the  county  court  where  the  rec6rd  is  not  trans- 
mitted to  it:  and  an  order  by  it  remandins  the 
cause  to  the  county  court  for  trial  is  erroneous, 
and  confers  no  jurisdiction  on  the  latter.  Howell 
V.  Com.,  86  Va.  817, 11  S.  E.  Rep.  288. 

Same— Same— Jurisdiction  of  Horse  Stealing.- It  was 
held  in  Price  v««€om.,  21  Gratt  846,  where  a  person 
was  indicted  for  receiving  a  stolen  horse  and  also 
for  the  larceny  of  the  horse,  and  had  elected  to  be 
tried  in  the  circuit  court,  he  could  not  on  trial  there 
move  the  court  to  send  him  back  to  the  county  court 
for  trial,  on  the  ground  that  the  circuit  court  *had 
no  Jurisdiction  to  try  him.  The  act  of  February  16, 
1866,  making  horse  stealing  punishable  with  death 
or  confinement  in  the  penitentiary  at  the  jury's  dis- 
cretion, had  not  been  repealed  and  the  circuit  court 
had  jurisdiction  of  the  case. 

5ame— Record  Must  Be  Certified.- When  on  his  ar- 
raignment the  prisoner  demanded  to  be  tried  in  the 
circuit  court  and  the  record  of  the  indictment  and 
proceedings  in  a  county  court  were  not  certified  to 
the  circuit  court  as  required  by  S  4016  of  the  Code, 
that  court  is  without  jurisdiction  to  try  the  prisoner. 
Mitchell  V.  Com.,  89  Va.  826.  17  S.  E.  Rep.  480. 

5ame— Cannot  Elect  In  Corporation  Court.— A  pris- 
oner indicted  in  a  corporation  court  for  murder,  is 
not  entitled  to  elect  to  be  tried  in  the  circuit  court 
See  Acts  1860-70,  p.  85  ;  Boswell  v.  Com.,  20  Gratt  860, 
and  noU. 

Circuit  Court  of  Richmond— Jurisdiction  of  Convicts. 
—In  Ruffln  V.  Com.,  21  Gratt  790,  a  penitentiary  con- 
vict was  hired  to  work  on  a  railroad,  and  in  Bath 
county,  in  attempting  to  escape,  he  killed  his  guard. 
It  was  held  that  he  may  be  tried  for  the  offence  be- 
fore the  circuit  court  of  the  city  of  Richmond,  and 
by  a  jury  summoned  from  that  city. 

DIsturlmnce  of  Reilgious  Worship,— The  circuit  supe- 
rior courts  have  jurisdiction  to  try  offences  against 


V  R,  2  Rob— S3 


833 


2  ROB. 


Virginia  Rbports,  Annotatbb. 


the  statute,  1  Rev.  Code,  cli.  141,  forbidding  the  dis- 
tarbance  of  confirresrations  assembled  for  the  pur- 
pose of  reliflrlons  worship.    Com.  v.  JenalQffs,  SGratt. 
024. 
Entitled  to  Examination  before  n  Justice— Acts  1867. 

—A  prisoner  is  indicted  for  felony  In  the  circuit 
court,  beinir  in  custody  at  the  time.  The  circuit 
court  has  no  jurisdiction  to  try  him  on  this  indict- 
ment, but  he  must  be  sent  before  a  justice  for  ex- 
amination and  commitment  for  trial  in  the  county 
court,  under  the  act  of  the  assembly  of  April  27, 1867. 
•Wriffht  V.  Com.,  19  Gratt.  626. 

On  the  24th  of  June,  1867,  the  prisoner  was  com- 
mitted by  a  justice  of  the  peace  for  examination 
upon  the  charge  df  murder.  The  examining^  court 
which  commenced  on  the  2d  of  July,  sent  him  on 
for  trial  before  the  circuit  court.  At  the  October 
term  of  the  latter  court  he  was  indicted  for  murder, 
and  when  arraigned  tendered  a  plea  to  the  juris- 
diction of  the  court.  It  was  held  that  the  court  had 
jurisdiction  to  try  him,  as  the  act  passed  April  27, 
1867  (Acts  1866-67.  p.  016).  to  revise  and  amend  the 
criminal  procedure,  provided  that  it  should  go  Into 
operation'on  the  1st  of  July,  1867,  and  it  repealed 
the  law  in  relation  to  examining  courts.  Still  a 
prisoner  committed  on  charge  of  murder  prior  to 
that  time  must  be  committed  for  examination,  and 
it  was  proper  to  proceed  under  the  former  law  in 
the  examination  of  the  prisoner  before  an  examin- 
ing court,  and  his  trial  before  the  circuit  court. 
Philips  V.  Com.,  19  Gratt.  485.  See  Chahoon's  Case, 
20  Gratt.  785. 

Homicide  by  Free  Negroes  and  Mulattoes.— Under 
the  construction  of  $  11.  ch.  22,  Acts  18S1-32,  free 
negroes  and  mulattoes  are  still  to  be  tried  by  jury 
in  the  circuit  superior  courts  for  homicide  and 
such  crimes  as  were  punishable  with  death  before 
the  statute.    Com.  v.  Weldon,  4  Leigh  652. 

Transfer  to  Another  Court— Time  of  Trial.— When 
the  circuit  court  of  Warwick  sends  an  indictment  to 
the  circuit  court  of  York  to  be  tMed  at  its  June 
term,  1881,  the  circuit  court  of  York  can  try  it  at 
any  term,  and  the  circuit  court  of  Warwick  had 
no  power  to  direct  it  be  tried  at  any  particular 
time.    Brooks  v.  Com.,  4  Leigh  669. 

IX   COURT  OP  APPEALS. 

1.  IN  GENERAL. 

First    Court   Was   Legislative  Organisation.- The 

first  court  of  appeals  was  a  legislative  court  only, 
and  it  was  not  necessary  that  the  judges  should  pro- 
duce any  commissions,  or  that  the  executive  be 
present  when  they  qualified  ;  for  the  act  constitut- 
ing the  court  had  not  directed  commissions  to  be 
issued,  or  the  oaths  to  be  taken  in  the  presence  of 
the  executive  ;  and  the  judges  by  construction  of 
law  knew  each  other  to  be  judges  of  the  courts  to 
which  they  respectively  belonged.  First  Case  of 
the  Judges,  4  Call  I. 

Effect  of  Mandate  of  Supreme  Court  of  United  States. 
—The  court  of  appeals  will  consider  whether  a  man- 
date Lssued  by  the  United  States  supreme  court, 
directing  it  to  enter  a  judgment,  reversing  one 
which  it  had  pronounced  before,  be  authorized  by 
the  consiltution  or  not,  and  being  of  opinion  that 
such  mandate  is  not  so  authorized,  will  disobey  it 
Hunter  v.  Martin,  4  Munf.  1.  See  Hunter  v.  Martin 
(U.  S.),  1  Wheat  304,  and  Cohens  v.  Virginia  (U.  S.). 
6  Wheat  264,  where  the  United  States  supreme  court 
overruled  the  above  case. 

Cannot  Review  Decisions  of  Preceding  Court.— The 
enabling  act  of  March  5,  1870,  which  authorized  the 
court  of  appeals  under  the  new  constitution   to 


rehear  such  judgments  and  decrees  as  were  ren- 
dered after  the  restoration  of  the  state  to  the 
Union,  is  unconstitutional,  being  an  invaston  of 
judicial  authority.  The  legislature  has  no  power 
to  authorize  a  court  to  review  the  decisions  of  tbe 
court  that  preceded  it  Grlflln  v.  Cunningham.  10 
Gratt  31 ;  Teel  v.  Yancey.  23  Gratt  691. 

Decree  of  Pretended  Court  in  1861  Invalid.— Where  a 
case  was  pending  under  the  lawful  court  of  appeals 
of  Virginia,  on  April  17, 1861,  a  decree  rendered  by 
the  pretended  court  on  November  17,  1861.  acting 
under  authority  of  citizens  then  in  Insunrectioc 
against  the  United  States,  is  not  binding  on  the 
parties.    Snider  v.  Snider.  8  W.  Va.  200. 

Decree  Entered  under  Color  of  Authority  Valid  —The 
judgments  and  decrees  of  the  judges  of  the  court 
of  appeals,  who  were  in  office  under  military  ap- 
pointment and  who  held  over  and  continued  to 
exercise  the  duties  of  their  office  after  the  state  was 
restored  to  the  Union,  are  valid  and  binding  he- 
cause  they  acted  under  color  of  authority.  Griffin 
v.  Cunningham,  20  Gratt  31. 

2.  TRANSFER  OF  CAUSES. 

From  One  Place  of  Session  to  Another— Cooseut.— The 

supreme  court  of  appeals  has  the  right  to  transfer 
a  case  from  one  place  of  session  to  another  by  f  SSH, 
of  the  Va.  Code  1887,  which  provides  that  by  coo- 
sent  of  parties,  or  for  reasons  appearing  to  the 
court,  any  case  pending  in  said  conrt  may  be  trans- 
ferred to  another  place  of  session.  Lillienfeld  v. 
Com.,  92  Va.  818.  23  S.  £.  Rep.  883:  See  Gilbert  r. 
Washington,  etc.,  R.  Co..  S3  Gratt  586. 

From  District  Court  to  Circuit— Coostltntlonal.— Acts 

1869-70,  p.  227,  in  relation  to  the  transfer  by  the 
court  of  appeals  of  cases  pending  in  the  district 
court  of  appeals  to  the  circuit  court,  to  be  heard 
there  as  by  an  appellate  court  are  constitntlonaL 
Cowan  V.  Fulton,  23  Gratt  679. 

8.  SPECIAL  COURT. 

Act  Establishing  Constitutional.— The  act  of  March 
31,  1848.  establishing  a  special  court  of  appeals,  con- 
stituted of  judges  of  the  circuit  courts,  isconstiiu- 
tlonal.    Sharpe  v.  Robertson,  6  Oratt  518. 

Same— Decision  Binding.— The  act  of  February  «. 
1872,  to  provide  a  special  court  of  appeals,  wliich 
creates  one  consisting  of  three  judges  of  the  circuit 
courts,  is  constitutional,  and  the  decisions  of  the 
courts  are  valid  and  binding  on  the  parties  In  the 
cause.    Boiling  v.  Lersner,  26  Gratt  S& 

Is  Not  a  Supreme  Court— The  special  court  of  ap- 
peals is  not  a  supreme  court  of  appeals,  but  belongs 
to  the  class  of  superior  courts  provided  for  in  the 
constitution  of  Virginia.    Sharpe   v.   Robertson.  S 

Gratt  618. 

Pr«q>er  Cases  to  Be  Decided.— The  proper  cases  to  be 
decided  by  the  special  court  of  appeals  are  all  caaee 
on  the  docket  of  the  court  of  appeals,  not  involving 
a  constitutional  question,  and  not  decided  In  the 
lower  court  by  one  of  the  judges  of  the  special  court 
It  is  the  duty  of  the  judges  of  the  court  of  appeals  to 
select  the  cases  to  be  tried  by  the  special  conrt 
Boiling  V.  Lersner,  26  Gratt  86^ 

To  Decide  Election  Contests— Limited  JurUdldioaL— 

The  court  created  by  S  18.  ch.  6,  W.  Va.  Oode  1868,  to 
determine  the  election  of  certain  state  officers 
therein  named  has  no  common-law  jurladictioa. 
and  therefore  cannot  permit  amendments  <ff  no- 
tices and  specifications  after  the  time  has  passed 
within  which  the  parties  may  correct  omissions  and 
supply  defects.    Loomis  v.  Jackson.  6  W.  Va.  6iaL 
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4.  JURISDICTION. 

a.  InGsmbbai^ 
Errors  In  Lower  Court  Not  Corroctod  by  Original  Suit 

— Praud.— Tbe  sapreme  court  of  chancery  cannot 
correct  errors  In  a  decree  of  an  Inferior  court  by 
an  original  suit,  altbousrh  in  that  way  it  may  im- , 
peach  such  a  decree  for  fraud,  and  under  peculiar 
circumstances  would  lend  its  aid  to  carry  a  decree 
of  an  inferior  court  into  effect.  Banks  v.  Anderson, 
3  H.  &  M.  2a 

Judges  May  Award  Injunctions.— The  judfires  of  a 
court  of  appeals,  or  any  one  of  them  out  of  courts 
bave  power  to  award  injunctions,  which  bave  been 
refused  by  the  judfire  of  any  superior  court  of  chan- 
cery, but  this  power  is  not  possessed  by  the  court  of 
appeals.    Mayo  v.  Haines.  3  Munf.  423. 

Interlocutory  Decree— When  Set  Aside.— An  inter- 
locutory decree,  which  Is  entered  at  one  term  of 
the  court  of  appeals,  may  be  set  aside  at  a  subse- 
<iuent  term.    Com.  v.  Beaumarchais.  3  Call  122. 

b.  Cbiminaij  Jurisdiction.— In  Bedinirer  v.  Com. 
<1808),  3  Call  46t,  it  was  held  that  the  court  of  appeals 
bad  no  jurisdiction  in  criminal  cases,  and  therefore 
no  appeal  would  lie  to  it  from  a  judgment  of  the 
4li8trict  court. 

The  fireneral  court  continued  to  be  the  supreme 
criminal  court  until  its  abolishment  by  the  consti- 
tution of  1851,  when  its  appellate  jurisdiction  was 
iriven  to  the  supreme  court  of  appeals,  which  had 
no  jurisdiction  prior  to  that  time.  Va.  Code  1887,  § 
4062,  as  amended  by  Acts  1897-98,  p.  622.  But  the 
court  of  appeals  bad  jurisdiction  in  criminal  cases 
adjourned  from  general  court  See  Com.  y.  Caton 
<1782),  4  Call  5. 

c.  Original  Jurisdiction. 
(i)  InOeneral. 

Criminal  Orders  for  Unappropriated  Land  —A  court 
of  appeals  had  exclusive  jurisdiction  of  cases  con- 
cei^infiT  the  orders  of  council,  before  the  revolution, 
in  favor  of  companies  for  tracts  of  unappropriated 
land,  under  the  act  of  1779.  Hamilton  v.  Maze,  4  Call 
196. 

Application  to  Open  Decree  against  Infant.— Section 
7,  ch.  132,  W.  Va.  Code,  authorizing  one,  agrainst 
whom  a  judgment  was  rendered  while  an  infant,  to 
apply  for  an  openinsr  thereof  within  six  months 
after  attaininsr  his  majority,  does  not  ffive  the 
supreme  court  of  appeals  orisrinal  jurisdiction  of 
such  application.  Ewing  v.  Winters,  89  W.  Va.  489, 
20  S.  £.  Rep.  672. 

Former  Rule— No  Original  Jurisdiction.— In  Mayo  v. 
Clarke,  2  Call  889,  it  was  held  that  the  court  of  ap- 
peals had  no  original  jurisdiction,  and  could  not 
4lecide  the  merits  of  any  case,  until  they  had  been 
passed  upon  by  the  district  court 

(a)  Mandamus,  Prohibition  and  Habeas  Corpus. 

Constitutional  Provisions.— By  S  8,  art.  0.  Va.  Const, 
and  %  8.  art  6,  W.  Va.  Const,  original  Jurisdiction  is 
conferred  upon  the  court  of  appeals  in  cases  of 
Aabeas  eorpug,  mandamus  and  prohibition.  Taylor 
▼.  Williams,  78  Va.  422  ;  Com.  v.  Latham,  85  Va.  682,  8 
S.  £.  Rep.  488 :  Douglass  v.  Loomis.  6  W.  Va.  542 ; 
Fleming  V.  Commissioners.  81  W.  Va.  608,  8  S.  E.  Rep. 


—West  Virginia  Rule.— By  a  rule  adopted  in 
"West  Virginia  by  its  court  of  appeals,  it  will  not  take 
snch  original  jurisdiction  unless  special  reasons 
appear  therefor ;  when  such  reasons  appear  it  wil' 
nnhesitatiufirly  exercise  its  jurisdiction.  Fleminsrv. 
Commissioners.  81  W.  Va.  608,  8  S.  £.  Rep.  267. 

Sane— Vlnrlnla  Decisions.- In  Virginia  it  is  firmly 
established  that  the  Constitution,  S  2,  art  6,  does 


not  proprio  tioore  confer  jurisdiction  upon  the  court 
of  appeals,  but  it  was  intended  to  eive  the  legislature 
power  to  do  so.  In  other  words,  it  provides  that  the 
court  shall  have  appellate  jurisdiction  only,  except 
in  the  cases  enumerated,  but  it  does  not  provide  that 
it  shall  have  original  jurisdiction  in  every  case 
where  habeas  corpus,  mandamus,  or  prohibition  is 
the  appropriate  remedy  :  but  leaves  the  jurisdiction 
in  those  cases  to  be  regulated  by  law.  Gresham  v. 
Ewell.  U  Va.  784,  6  S.  E.  Rep.  134 ;  Barnett  v.  Mere- 
dith, 10  Gratt  650  :  Prison  Assoc,  v.  Ash  by.  93  Va.  667, 
25  S.  £.  Rep.  898  :  Cook  v.  Daugherty,  99  Va.  690,  89  S. 
E.  Rep.  228  :  Page  v.  Clopton,  80  Gratt  417  ;  Price  v. 
Smith.  93  Va.  14,  24  S.  E.  Rep.  474.  See  {$  8454-56,  Va. 
Code, 

Mandamus— Inspection  of  Poll  Books.— Under  $  18S, 
Va.  Code,  the  rig^ht  clearly  exists  to  inspect  the  poll 
books,  and  under  S  3586  of  the  Code,  the  court  of  ap- 
peals has  jurisdiction  to  issue  a  writ  of  mandamus 
to  compel  the  custodian  of  such  books  to  allow  such 
inspection,  and  take  proper  notes  therefrom.  See 
S  84  of  the  Code ;  Keller  v.  Stone,  96  Va.  667,  82  S.  E. 
Rep.  454.  See  Gleaves  v.  Terry,  9?  Va.  491,  25  S.  E. 
Rep.  552. 

Same— Compelling  Inferior  Court  to  Sign  Exceptions. 
—The  jurisdiction  of  the  court  of  appeals  by  manda^ 
mus  to  compel  an  inferior  court  to  slfirn  and  seal 
bills  of  exceptions,  or  to  amend  such  bills  accordiufr 
to  the  truth  of  the  case,  is  well  settled  in  this  state. 
Collins  V.  Christian,  93  Va.  1.  24  S.  E.  Rep.  472;  Page 
V.  Clopton,  80  Gratt  415,  with  foot-note  containinsr 
full  list  ot  authorities  on  this  question. 

Same— Where  Tried— Statute.— Section  80M  of  the 
Code  provides  that  a  writ  of  mandamus  shall  issue 
and  be  tried  at  the  place  of  session  of  the  court  of 
appeals  at  which  writs  of  error  to  such  court  are  to 
be  tried.  Section  8091  names  Staunton  as  the  place 
at  which  writs  of  error  from  the  hustings  court  of 
Staunton  shall  be  heard.  The  court  of  appeals  sit- 
ting in  Richmond  has  no  jurisdiction  to  issue  a 
mandamus  to  compel  the  judge  of  said  hustings 
court  to  issue  a  writ  for  a  special  election,  and  the 
filinsr  of  an  answer  by  the  Judge,  in  which  the  ques- 
tion of  jurisdiction  was  not  raised,  did  not  confer 
jurisdiction.  Hotchkiss  v.  GratUn,  90  Va.  642. 19  S. 
E.  Rep.  166. 

Same— To  Compel  Circuit  Judge  to  Try  Cause.— 
Neither  under  the  constitution  nor  by  statute  has 
the  supreme  court  of  appeals  jurisdiction  to  issue  a 
mandamus  to  a  judge  of  the  circuit  court,  to  com- 
pel bim  to  try  a  cause  therein  pendingr.  Barnett  v. 
Meredith.  10  Gratt  650. 

Same— Effect  of  Similar  Jurisdiction  of  Circuit  Court. 
—Section  8086,  Va.  Code,  sriving  the  supreme  court 
of  appeals  original  jurisdiction  to  issue  writs  of 
mandamus  in  cases  In  which  a  mandamus  may 
issue  according  to  the  principles  of  the  common  law. 
does  not  take  a  case  of  which  the  circuit  court  also 
has  jurisdiction  out  of  the  original  jurisdiction  of 
the  said  court  on  the  ground  that,  since  the  circuit 
court  has  jurisdiction,  the  interposition  of  the 
court  of  appeals  is  not  necessary  to  prevent  a  fail- 
ure of  justice.  Clay  v.  Ballard,  87  Va.  787,  18  S.  E. 
Rep.  262. 

Prohibition— No  Jurisdiction  over  County  Courts.— 

Section  4,  ch.  156,  Code  1873,  provides  for  the  issuance 
of  the  writ  of  prohibition  from  the  court  of  ap- 
peals to  the  circuit  and  corporation  courts,  and 
to  the  hustings  and  chancery  courts  of  the  city  of 
Richmond.  The  county  courts  are  not  mentioned, 
and  it  is  clear  that  the  legislature  intended  to  re- 
strict the  jurisdiction  of  the  court  to  issuing  the 
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writ  to  tbe  courts  mentioned  in  the  act    Gresbam 
y.  £wen,  84  Va.  784.  6  S.  E.  Rep.  134. 

X.  DISTRICT  COURT. 

Indictment  for  Felony— No  Jurisdiction  wlthoat  Ex- 
amination.—The  district  court  has  no  oriflrinal  juris- 
diction to  receive  and  sustain  an  indictment  for 
felony,  before  an  examination  before  a  court  of 
justices  in  the  manner  prescribed  by  law.  Anony- 
mous, 1  Va.  Cas.  143. 

Same— Prior  to  1804.— Before  the  act  of  1804,  a  per- 
son mlfifht  be  tried  in  the  district  court  for  a  felony, 
notwithstandiuff  there  had  been  no  enquiry  before 
a  court  of  examination.  Com.  y.  Blakeley,  1  Va. 
Cas.  129. 

Jurisdictional  Amount.— A  judflrment  in  a  district 
court  In  an  action  of  assumpsit  was  arrested  upon  a 
verdict  for  less  than  $100,  because  the  record  did  not 
show  that  the  plaintiff's  demand  was  reduced 
below  $100  by  a  set-off  offered  at  the  trial  on  the  part 
of  the  defendant.  Maitland  v.  M'Dearman.  1  Va. 
Cas.  131. 

The  special  counts  in  an  action  of  assumpsit 
claimed  less  than  $100,  but  the  general  count 
claimed  $200,  and  the  damasres  were  laid  at  $600. 
The  jury  being^  unable  to  airree  the  case  was  sub- 
mitted to  arbitration,  the  award  to  be  the  judsrment 
of  the  court.  The  award  was  for  less  than  $100. 
Held,  that  the  district  court  had  jurisdiction.  Neff 
V.  Talbot,  1  Va.  Cas.  140. 

Judgment  of  Former  Term  Final.— A  district  court 
has  no  power  or  Jurisdiction  to  reverse,  alter,  or 
amend  a  judflrment  sriven  at  the  former  terms  of  the 
state  court,  which  had  been  entered  on  the  order 
book,  and  siflrned  by  a  judge  in  open  court.  Halley 
V.  Baird,  1  H.  &  M.  25. 

Execution  of  Decrees  of  Court  of  Appeals.— It  was 

held  in  Scott  v.  Graves,  4  Call  372,  that  the  state  dis- 
trict courts  were  obliged  to  execute  the  decrees  of 
the  court  of  appeals,  reversiuflr  those  of  the  old  court 
of  admiralty,  after  the  dissolution  of  that  court  by 
the  organization  of  the  government  of  the  United 
States,  in  cases  in  which  the  former  court  of  admir- 
alty had  jurisdiction  by  law,  at  the  time  of  pass- 
Ing  the  "act  establishing  district  courts,  and  for 
regulating  the  general  court,'*  and  which  was  not 
taken  away  by  the  constitution  of  the  United  States. 

XI.  GENERAL  COURT. 

Jurisdictional  Amount.— In  Tutt  v.  Freeman.  Jeffer- 
son 24,  it  was  held  that  the  jurisdiction  of  the  gen- 
eral court  did  not  depend  upon  the  amount  of  the 
judgment  flTlven,  but  upon  the  amount  of  damages 
laid  in  the  declaration,  if  it  was  for  as  much  as  ten 
pounds  sterling. 

Ecclesiastical  Jurisdiction.— The  general  court  was 
held  in  Godwin  v.  Lunan,  Jefferson  96,  to  be  pos- 
sessed of  ecclesiastical  jurisdiction  in  general,  and 
as  an  ecclesiastical  court  It  had  the  power  to  censure 
or  deprive  a  minister  in  charge  of  a  church,  If  there 
should  be  sufficient  cause. 

Jurisdiction  to  Decide  Questions  of  Law  from  Supe- 
rior Court.— The  general  court  has  no  jurisdiction  to 
consider  matters  of  law  certified  to  it  for  opinion 
by  the  higher  court  of  chancery.  Com.  v.  Hening, 
1  Va.  Cas.  324. 

If  a  superior  court  decides  upon  a  question  at  law 
in  a  criminal  court,  and  afterwards  refers  it  to  the 
general  court  for  its  opinion,  the  general  court  has 
no  jurisdiction  to  consider  the  question.  Com.  v. 
Hening,  1  Va.  Cas.  826.  But  see  M'Caul's  Case,  1 
Va.  Cas.  271. 


5ame-Coiisent  of  Accused.— if  a  question  of  Uw 
in  a  criminal  prosecution  be  adjourned  from  a  cir- 
cuit superior  court  to  the  general  court,  it  masi 
appear  by  the  record,  that  it  was  adjoumec  wiih 
the  consent  of  the  accused.  Com.  v.  Beynolds,  1 
Leiffh668. 

Same— Same— Outlawry.— In  an  indictment  agatnst 
a  party  who  has  been  proceeded  ag-ainst  to  ont- 
lawry,  a  question  cannot  be  adjourned  to  the  gcur 
eral  court,  without  his  consent  appearing  in  die 
record.    Com.  v.  Pearce,  6  GratL  669. 

Same-Reflrnlar  under  Rev.  Code.— It  was  held  in 
Com.  V.  Nix,  11  Leigh  636,  that  under  1  Rev.  Code,cfa. 
69,  S  14,  that  it  was  regular  to  adjourn  questions  In  a. 
criminal  case  in  regard  to  the  effect  of  the  evidence 
produced,  from  the  circuit  court  to  the  general 
court  and  the  latter  court  ought  to  decide  them. 

Ball  in  Murder  Case- Concurrent  JnrlsdicCtoaL-lt 
was  held  in  Com.  v.  Semmes,  11  L^iffli  66e».  that  tlie 
general  court  had  original  concurrent  Jnilsdictlaa 
with  the  circuit  superior  court  to  admit  a  prismier 
to  bail  for  good  cause,  where  he  is  confined  In 
jail  upon  an  indictment  for  murder. 

Habeas  Corpus— Judgement  of  Oyer  and  Teroilaer 
Court.— A  prisoner  confined  In  the  penitentiary  un- 
der the  j  udgment  of  a  court  of  oyer  and  terminer, 
for  an  offence  which  said  court  had  no  jarisdlccUai 
to  try,  may  be  discharsred  by  the  general  court  Dpoo 
a  writ  of  habeas  corpus.  Cropper  v.  Com.,  S  Rob. 
842. 

Felonies— Committed  beyond  Territorial  UarftiL— By 
cl.  1,  S  7,  Act  1  Rev.  Code  1792.  ch.  136,  all  treasons, 
etc.,  and  other  offences  against  the  commonwealth, 
except  piracies  and  felonies  on  the  high  seas,  thou^ 
committed  beyond  the  territorial  limits  of  Ue 
state,  are  indictable  and  punishable  in  the  general 
court    Com.  v.  Gaines,  8  Va.  Cas.  172. 

Same— Committed  on  Bays,   Rivers,    Creeks,  dc.- 

The  federal  courts  of  admiralty  established  nndcr 
the  articles  of  confederation,  had  power  to  try 
piracies  and  felonies  on  the  high  seas  only:  t^e 
Virginia  court  of  admiralty  was  excluded  from  the 
jurisdiction  In  all  capital  cases,  and  hence  it  also 
follows  that  the  general  court  as  one  of  commoa 
law  had  jurisdiction  in  1786,  to  try  all  felonies  com- 
mitted on  the  bay,  rivers,  creeks,  etc  Com.  v. 
Gaines,  2  Va.  Cas.  172. 

Prior  to  the  Revolution,  the  commissioners  of 
admiralty  appointed  under  the  great  seal  of  Eng- 
land, had  jurisdiction  to  try  all  treasons,  felonies, 
and  piracies  committed,  not  only  on  the  hiffh  seas. 
but  on  the  bays  and  rivers.  Those  powers  ceased 
with  the  revolution.  By  the  act  of  1777.  the  general 
court  was  vested  with  the  power  of  trjring^  those 
offences  within  the  limits  of  the  commonwealth, 
on  the  bay  and  rivers,  as  well  as  on  the  land. 
Com.  V.  Oalnes.  2  Va.  Cas.  172. 

Larceny  of  Horse  in  District  of  ColamMa.— Under 

Act  1  Rev.  Code  1T92.  ch.  136.  $  7.  if  a  citizen  of  Vir- 
ginia steal  a  horse  from  another  citizen  In  the 
District  of  Columbia,  he  may  under  said  lav  he 
indicted,  tried,  convicted  and  sentenced  in  the 
general  court    Com.  v.  Qaines.  2  Va.  Cas.  172. 

XII.  PBDBRAL  COURTS. 

Decision  of  Highest  State  Court  Constraiaff  Ststafrs 
Controls.— The  decision  of  the  highest  court  of  a  state 
in  the  construction  of  its  statutes,  and  as  to  the 
validity  or  invalidity  of  contracts  dependent  only 
on  such  statutes,  is  the  controlling-  rule  of  dedsiafi 
in  federal  courts,  where  there  Is  no  federal  qoes- 
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tlon.    Clarksburg,  etc.,  Co.  v.  City  of  Clarkaburfir, 
47  W.  Va.  739,  35  S.  E.  Rep.  994. 

Effect  of  Mandate  in  State  Coart.— The  coart  of 
appeals  of  Virgliila  will  consider  whether  a  man- 
date Issued  by  the  supreme  court  of  the  United 
States  directing^  It  to  render  a  judgment,  reversinar 
one  which  It  had  pronouncefd  before,  be  authorized 
by  the  constitution  or  not,  and  being  of  opinion 
such  mandate  is  not  so  authorized  will  disobey  it 
Hunter  v.  Martin,  4  Munf.  1.  See  Hunter  v.  Martin 
(U.  S.),  1  Wheat  804.  and  Cohens  v.  Virginia  (U.  S.), 
«  Wheat  264,  when  the  United  States  supreme  court 
overruled  the  above  case. 

Rlffht  of  Foreign  Corporation  to  Resort  to  Federal 
Courts.—A  state  cannot  by  mere  legislative  declara- 
tion deprive  a  foreign  corporation  of  its  right  to 
resort  to  the  federal  courts,  in  cases  where  such 
right  is  conferred  by  the  constitution  and  laws  of 
the  United  States.  Rece  v.  Newport  News,  etc.,  Co., 
32  W.  Va.  164,  9  S.  E.  Rep.  212. 

5altto  Wind  Up  Bank— Debtor  BntlUed  to  Be  Sued  In 
State  Court— In  a  suit  in  the  federal  circuit  court 
for  the  district  of  Virginia,  brought  by  the  citizens 
of  Maryland,  against  a  Virginia  bank,  to  have  iu 
assets  disbursed,  upon  the  petition  of  the  plaintiffs 
and  upon  notice  to  a  debtor  of  the  bank  who  was  a 
citizen  of  Virginia,  the  court  rendered  judgment 
against  him.  It  was  held  that  the  debtor  being  a 
citizen  of  Virginia,  the  court  had  no  jurisdiction  in 
the  case  to  render  the  judgment  against  him,  as  he 
was  entitled  to  be  sued  in  the  courts  of  his  own 
state.    Nulton  v.  Isaacs,  SOGratt  726. 

Court  of  Conciliation— Not  OMlffatory  on  Party  Not 
Consenting.— The  decision  of  the  court  of  concilia- 
tion, established  after  the  war,  to  adjust  disputes 
daring  the  suspension  of  the  civil  authority  is  not 
obligatory  upon  a  party  who  did  not  consent  to  its 
hearing.    Myers  v.  Whitfield.  22  Gratt  78a 

Rale  of  Practice— Conflict  with  Act  of  Congresfl.— If 
a  rale  of  practice  prescribed  to  the  circuit  cocfrts  by 
the  supreme  court  of  the  United  States,  is  In  conflict 
with  an  act  of  congress,  the  rule  is  void.  Suckley  v. 
Botchford,  12  Gratt  60,  66  Am.  Dec.  240. 


XIU.  QENERAL    POWER    AND  JURISDICTION 

STATE  COURTS. 


OF 


1.  IN  GENERAL. 

To  Clo«e  Streets  In  Interest  of  Justice.- By  order  of 
a  judge  of  a  state  court  the  street  in  front  of  a 
courthouse  is  closed  with  ropes  to  prevent  travel, 
as  the  noises  occasioned  thereby  disturb  the  court 
and  interfere  with  the  administration  of  justice. 
He  has  power  to  do  so,  and  the  city  Is  not  liable  for 
an  injury  occasioned  thereby  to  a  traveler,  whose 
injury  Ls  caused  by  his  own  Imprudence.  Belvln  v. 
City  of  Richmond,  85  Va.  674.  8  S.  E.  Rep.  378. 

No  Dijcretlonary  Power  to  Refuse  Aid.— A  court  of 
law  possesses  no  discretionary  power  to  refuse  its 
aid,  out  of  deference  to  any  supposed  policy  for- 
bidding the  assertion  of  a  stale  demand.  Hutson- 
piller  V.  Stover,  12  Gratt  679. 

Can  Recommend  but  Not  Direct  Nonsuit— It  is  within 
the  power  of  the  court  to  recommend  a  nonsuit, 
bnt  it  cannot  direct  it  to  be  entered  against  the 
will  of  the  plaintiff.  Ross  v.  Gill,  1  Wash.  87.  And 
on  motion  for  a  nonsuit  it  may  give  its  opinion  that 
the  plaintiff  has  no  cause  of  action,  or  it  may  refuse 
its  opinion.    Thweat  v.  Finch,  1  Wash.  217. 

Ouard  Execution  of  Process.- Every  court  has  the 
power  to  watch  over  the  execution  of  Its  process, 
and  where  it  has  been  irregularly,  or  fraudulently 
executed,  to  quash  it  Hendricks  v.  Dundass,  2 
Wash.  6a 


Cannot  Instruct  as  to  Weight  of   Evidence.— The 

court  has  no  right  to  instruct  the  jury  as  to  the 
weight  of  evidence,  that  being^  a  subject  onlv  proper 
for  the  decision  of  that  body.  Keel  v.  Herbert  1 
Wash.  203. 

Can  Decide  Admissibility  of  Evidence.— It  is  the 
province  of  the  court  to  decide  on  the  admissibility 
of  testimony,  and  of  the  jury,  to  decide  on  its  weight 
Bogle  V.  Sullivan 1 1  Call  661. 

Effect  on  State  Court  by  Appointment  of  a  Trustee 
Receiver  by  Federal  Court.~A  trustee  of  a  bank  in 
liquidation  transfers  a  note  due  the  bank  to  one  of 
ite  creditors.  Afterwards  an  order  was  made  in  a 
suit  in  a  federal  court  in  which  the  trustee  was  a 
defendant  appointing  him  receiver  in  the  cause. 
The  transfer  being  made  before  the  appointment 
of  the  trustee  as  receiver,  the  state  court  has  juris- 
diction of  the  case.  Alerxandria,  etc..  R.  Co.  v. 
Burke,  22  Gratt  254. 

2.  ABSTRACT  QUESTIONS. 

Legislature  Can  Give  No  Power  to  Deci<le.— It  Is  the 
pi  ovlnce  of  courts  to  decide  what  the  law  Is,  and 
determine  its  application  to  particular  facts  in  the 
decision  of  causes.  They  cannot  be  empowered  by 
the  legislature  to  pass  upon  the  constitutionality  or 
validity  of  a  legislative  act  or  city  ordinance  as  a 
general  and  abstract  question ;<  the  question  must 
be  whether  the  act  or  ordinance  furnishes  the  rule 
to  govern  the  particular  case  before  the  court 
Shepherd  v.  City  of  WheeUng,  80  W.  Va.  4TO,  4  S,  E. 
Rep.  686. 

While  a  mandamus  was  pending  in  the  supreme 
court  to  determine  a  petitioner's  right  to  an  office, 
the  legislature  passed  on  this  right  it  was  held  that 
the  court  would  not  decide  an  abstract  question. 
Flanagan  v.  Central  Lunatic  Asylum,  79  Va.  664. 

3.  CONTEMPTS. 

Inherent  Power  to  Punish  —In  the  courts  of  the 
state  created  by  the  constitution  there  is  an  in- 
herent power  to  punish  for  contempt  which  may  be 
regulated,  but  not  destroyed,  or  so  far  diminished 
by  legislative  enactment  as  to  be  rendered  ineffect- 
ual. This  is  a  power  necessary  to  be  exercised  by 
the  court  itself,  and  an  act  which  deprives  the 
court  of  this  power  by  giving  Its  exercise  to  a  jury 
is  unconstitutional.  Carter's  Case,  96  Va.  791,  82  S. 
E.  Rep.  780;  Wells  v.  Com.,  21  Gratt  508;  Dandridge's 
Case,  2  Va.  Cas.  408;  State  v.  McClaugherty,  83  W.  Va. 
280,  10  S.  E.  Rep.  407;  State  v.  Frew.  24  W.  Va.  416; 
State  V.  Hansford,  48  W.  Va.  778,  28  S.  E.  Hep.  792; 
State  V.  Irwin,  30  W.  Va.  404,  4  S.  E.  Rep.  413;  Elam 
V.  Com.,  4  Va.  Law  Reg.  620. 

4.  PATENTS. 

•  Contract  Concemlnff  Patent  Rights— Validity  Arising 
Collaterally.— The  state  courts  have  jurisdiction  over 
questions  arising  out  of  contracts  made  concerning 
patent  rights,  where  the  validity  of  the  patent 
arises  collaterally,  and  is  not  directly  involved. 
Hotchklss  V.  Fitzgerald,  etc.,  Co.,  41  W.  Va.  367,  28  S. 
E.  Rep.  676. 

When  the  validity  of  a  patent  right  is  directly 
adjudicated,  it  is  within  the  exclusive  jurisdiction 
of  the  federal  courts,  yet  a  cause  of  action  may 
relate  to  the  subject-matter  of  the  patent  right 
which  does  not  Involve  directly  the  validity  of  it 
then  11  is  within  the  jurisdiction  of  the  state  court 
Maurice  v.  Devol,  28  W.  Va.  247. 

6.  WHEN  STATE  IS  INTERESTED. 

Suits  by  Commonwealth.— Except  when  it  is  other- 
wise specially  provided,  any  of  the  courts  have 
jurisdiction  over  suits  by  the  commonwealth,  in 
cases  in  which  other  parties  may  prosecute  like 
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salts.    See!ch.  186,  Code  Va.  1878;  Ck>m.  ▼.  Ford.  28 
Oratt.  688. 

Salts  affslnst  Agents  of  Qevernment.— The  trae 
owner  of  property,  found  in  possession  of  agents  or 
oflacersof  itlie  irovemment  nnder  a  void  title,  may 
brinsr  an  action  asrainst  such  agents  and  officers 
for  its  recovery,  and  it  Is  no  answer  to  say  that  the 
state  hasi  an  Interest  in  or  claim  to  the  property. 
In  suchfccases  jurisdiction  is  neither  given  nor 
ousted  by  the  relative  situation  of  the  parties  con- 
cerned in  interest,  but  by  the  relative  situation  of 
the  parties  named  on  the  record.  Board  of  Public 
Works  V.  Gannt.  76  Va.  455.  See  full  discussion  of 
this  question  by  Chief  Justice  Mabshai4L  in  Os- 
born  V.  U.  S.  Bank,  0  WheaL  (U.  S.)  788,  856. 

6.  OVER  FEDERAL.  AFFAIRS. 

Execution  of  Decree  of  Federal  Court.-^A  state  court 
has  no  Jurisdiction  to  enjoin  the  execution  of  a 
decree  of  a  federal  court.    Dorr  v.  Rohr.  82  Va.  869. 

Offences  by  Acts  of  Congress.— The  courts  of  this 
commonwealth  have  no  jurisdiction  to  try  offences 
created  by  acts  of  conirress.  Com.  v.  Feely,  1  Va. 
Cas.  321. 

Penal  Laws  of  Conflrress.— The  penal  laws  of  con- 
firress  cannot  be  enforced  in  the  state  courts,  as 
they  do  not  have  any  of  the  Judicial  powers  of  the 
United  States.    Jackson  v.  Rose,  2  Va.  Cas.  34. 

Judicial  Power  of  the  United  States.— By  the  consti- 
tution, the  judicial  power  of  the  United  States  Is 
vested  in  the  supreme  court,  and  inferior  courts 
to  be  ordained  and  established  by  conarress.  There- 
fore state  courts  have  no  rlsrht  to  exercise  that 
judicial  power.    Jackson  v.  Rose.  2  Va.  Cas.  84. 

State  ConsUtutlon  In  Violation  of  United  States  Con- 
stitution.—A  state  court  has  jurisdiction  to  decide 
that  a  provision  in  the  constitution  of  the  state  is  in 
violation  of  the  constitution  of  the  United  States. 
The  Homestead  Cases,  22  Gratt.  286. 

Federal  Officers  Cannot  Be  Qarnished  In  Federal 
Property.— Where  the  land  on  which  a  federal  cor- 
poration has  its  building's  was  purchased  by  the 
United  States  with  consent  of  the  state  lefirislature. 
it  is  under  the  exclusive  jurisdiction  of  the  federal 
firovernment.  A  state  court  cannot  attach  or  arar- 
nlsh  funds  in  the  hands  of  its  officers.  Foley  v. 
Shriver,  81  Va.  568. 

7.  EFFECT  OF  BANKRUPT  PROCEEDINGS. - 
See  monographic  note  on  "Bankruptcy  and  Insol- 
vency" appended  to  DiUard  v.  Collins,  25  Gratt.  848. 

Liens  Prior  to  Petition— Enforcement  In  State  Court. 
—Where  Judsrments  were  rendered  and  docketed, 
and  liens  acquired,  asrainst  a  debtor  before  he  filed 
his  petition  in  bankruptcy,  and  before  his  homestead 
right  existed,  it  was  competent  for  the  judgrment- 
lien  creditors  to  seek  enforcement  In  a  state  court, 
as  the  plaintiffs  were  not  parties  to  the  bankrupt 
proceedinfirs,  and  no  question  was  raised  there  as  to 
the  liens  on  the  land  allotted  as  a  homestead.  Mc- 
Allister V.  Bodkin,  76  Va.  809.  See  Spllman  v. 
Johnson.  27  Gratt.  88;  Ferrell  v.  Madigran,  76  Va.  195. 

A  state  court  has  jurisdiction  to  enforce  a  lien 
against  the  land  of  a  debtor,  but  for  a  proceedinsr 
in  bankruptcy,  and  if  that  jurisdiction  is  not  ousted 
by  the  interference  of  the  bankrupt  court,  the  state 
court  may  lawfully  proceed  to  enforce  the  lien. 
Beallv.  Walker.  26  W.  Va.  741. 

When  a  bankrupt  court  orders  property  sold  sub- 
ject to  its  liens  thereon,  there  Is  no  reason  why  a 
state  court  should  not  proceed  to  enforce  the  lien. 
Beall  V.  Walker.  26  W.  Va.  741. 

Where  neither  a  bankrupt  court,  the  assignee  nor 
any  creditor  objects,  a  state  court  has  jurisdiction 


to  proceed  with  a  suit  to  enforce  prior  liens  on  the 
property  assigned.    Beall  v.  Walker.  26  W.  Va.  741. 

Lien  Creditor  flay  Decline  to  Appear  In  Baakmpc. 
Court.— A  lien  creditor  of  a  bankrupt  may  either 
decline  ta  appear  in  the  bankrupt  court,  or  he  mar 
proceed  there  to  establish  his  debt,  and  rely  upon 
his  security.  But  if  he  takes  an  active  part  in  those 
proceedinf?s.  he  cannot  afterwards  gro  In  a  state 
court  to  satisfy  his  Judgment.  Spllman  t.  Johnson. 
27  Gratt.  88. 

Jurisdiction  of  State  Court  Not  Ousted  by  Defendant's 
Qolnff  in  Bankruptcy.— When  a  state  court  has 
possession  of  a  case,  and  makes  a  decree  therein, 
its  jurisdiction  cannot  be  ousted  by  the  defendant's 
croingr  in  bankruptcy;  he  can  only  proceed  in  the 
state  court  to  protect  his  risrhts.  Barr  v.  White,  m 
Gratt.  581. 

Same— Creditors*  Suit.— After  a  creditors*  salt  has 
been  brought  in  a  state  court,  its  Jurisdiction  over 
the  parties  cannot  be  ousted  by  the  defendant 
firoinsr  into  bankruptcy  and  being-  adjudged  a  bank- 
rupt  by  a  federal  court.    Sively  v.   Campbell.  S 

Gratt  898. 
Same— Lien  Creditor  Not  a  Party— Effect  of  Notkc  t» 

Creditors  and  Proof  of  Debt— The  jurisdiction  of  a 
state  court  to  enforce  a  lien,  in  which  suit  the  lien 
debtor  is  made  a  party  and  defends,  is  not  digested 
by  subsequent  proceedingrs  by  him  in  bankruptcy, 
to  which  the  lien  creditor  Is  not  made  a  party,  the 
assignee  not  becoming  a  party  to  the  suit  in  the 
state  court;  and  the  creditor  does  not  become  a 
party  to  the  bankruptcy  proceedlnffs  because  of 
notice  to  creditors  to  prove  their  debts,  nor  does  he 
by  proving  his  debts.  The  rule  is  that  the  coert 
that  first  takes  jurisdiction  of  the  parties  and  the 
subject-matter  retains  it.  Francisco  v.  Shelton.S^ 
Va.  779.  8  S.  E.  Rep.  789. 

Bankrupt  Court  Has  No  Jurisdiction  over  Lands  Csa- 
veyed  Prior  to  Adjudsrment.— A  bankrupt  court  bis 
jurisdiction  over  all  the  property  of  a  bankrupt 
including  that  which  has  been  conveyed  by  him  in 
fraud  of  his  creditors  or  in  fraud  of  the  law.  But  it 
has  no  jurisdiction  overland  which  has  beeni^as 
^«  conveyed  before  he  was  adjudged  a  bankrupt 
and  the  state  court  has  jurisdiction  over  sach 
aliened  lands  at  the  suit  of  a  creditor.  Parker  t. 
Dillard,  75  Va.  418. 

Bankrupt  Act  1841 -Fraudulent  Conveyance  Prtorte 

Petition.— Under  the  bankrupt  act,  August  19,  1*41. 
it  was  held  that  creditors  who  had  not  proved  their 
debts  in  bankruptcy,  might  Institute  suits  to  set 
aside  fraudulent  conveyancesof  their  debtor  before 
he  filed  his  petition  in  bankruptcy,  and  mig^btin* 
peach  his  discharge  on  the  ground  of  fraud  or  coo- 
cealment  of  property,  contrary  to  the  provisions  of 
the  act  and  that  such  suit  might  be  instituted  ic 
any  court,  state  or  federal.  In  which  independent 
of  the  act,  a  suit  may  be  properly  brought  against 
the  bankrupt  Tlchenor  v.  Allen,  18  Gratt  15;  BeaJl 
V.  Walker.  28  W.  Va.  746. 


845     ♦Brooks  v.  The  Com mor. wealth  ♦ 

December.  1848. 
Penitentiary    Convict -Former   Conviction— Cootloe- 
ance,t— A  report  being  made  to  the  circuit  court  of 

*For  monograpliic  note  on  Penitentiary,  see  end  sf 


*Por  monographic  note  on  Identity,  see  end  ol 

tSee  monographic  »iot«  on  "Juries"  appended  to 
Chahoon  v.  Com.,  20  Gratt  7S8. 
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Hearico  by  the  Baperintendent  of  the  peniten- 
tiary, pursuant  to  the  statute  1  Rey.  Code,  ch.  171, 
%  16,  that  a  conylct  received  into  the  penitentiary 
is  the  same  person  mentioned  in  the  record  of  a 
former  conviction,  and  that  he  has  not  been  sen- 
tenced to  the  punishment  prescribed  by  law  for 
his  second  offence,  the  court  continues  the  case  at 
several  successive  terms,  in  the  absence  and  with- 
out the  consent  of  the  convict;  after  which  he  is 
brouffht  into  court  for  the  first  time,  and  his  iden 
tity  beinff  duly  ascertained,  he  is  sentenced  to  the 
proper  punishment  of  his  second  offence:  Held, 
such  continuance  of  the  case  furnishes  no  inround 
of  objection  to  the  judarment 
Same— 5aiii9—  Ju  ron— Peremptory  Challenge.  $— Upon 
an  enquiry,  in  pursuance  of  the  statute  1  Rev. 
Code,  ch.  171,  S  16,  whether  a  convict  received  into 
the  penitentiary  be  the  same  person  mentioned  in 
the  record  of  a  former  conviction,  the  prisoner 
has  no  rirht  to  challensre  peremptorily  any  per> 
son  called  as  a  juror. 

On  the  18th  of  April  1829,  Elijah  W. 
Brooks,  having  been  convicted,  in  the  su- 
perior court  of  law  for  Rockbridge  county, 
of  murder  in  the  second  degree,  was  sen- 
tenced by  the  court  to  imprisonment  in  the 
penitentiary  for  twelve  years,  the  period 
ascertained  by  the  jury  in  their  verdict. 

On  the  28th  of  May  1842,  Elijah  Ander- 
son, having  been  convicted,  in  the  circuit 
superior  court  of  law  and  chancery  for 
Kanawha  county,  of  grand  larceny,  was 
sentenced  by  that  court  to  imprisonment  in 
the  penitentiary  for  two  years,  the  period 
ascertained  by  the  jury  in  their  verdict. 

On  the  22d  of  July  1842,  Charles  S.  Mor- 
gan, superintendent  of  the  penitentiary, 
made  a  report  to  the  circuit  superior  court 
for  the  county  of  Henrico  and  city  of  Rich- 
mond, setting  forth,  that  Elijah  W.  Brooks, 
mentioned  in  the  record  of  the  first  convic- 
tion, was  one  and  the  same  person  with 
Klijah  Anderson,  mentioned  in  the  record 
of  the  second  conviction  ;  that  it  ap- 
846  peared,  *from  the  face  of  the  record 
of  the  last  trial  and  sentence,  that 
the  said  Elijah  W.  Brooks,  alias  Elijah 
Anderson,  had  not  been  sentenced  to  the 
punishment  prescribed  by  law  for  his  sec- 
ond offence  aforesaid ;  and  that  he  was  now 
in  the  custody  of  the  said  superintendent, 
ready  to  be  proceeded  against  according  to 
law. 2 

X  See  (t)  on  pasre  838. 

{The  proceedinfiTs  in  this  case  were  had  In  pursu- 
ance of  the  16th  section  of  ihe  penitentiary  law,  1 
Rev.  Code,  ch.  171,  p.  619.  20,  which  provides,  that 
"whenever  any  person  shall  be  received  into  the 
said  jail  and  penitentiary  house,  having  been  a  sec- 
ond or  third  time  convicted  and  sentenced  to  con- 
finement therein,  and  it  shall  appear  upon  the  face 
of  the  record  of  the  last  trial  and  conviction,  that 
such  person  hath  not  been  sentenced  to  the  punLsh- 
ment  above  prescribed  for  such  second  or  third 
conviction,  and  that  the  question  of  such  former 
conviction  or  convictions  hath  not  been  made  and 
decided  on  such  last  trial;  It  shall  be  the. duty  of 
the  keeper  of  such  jail  and  penitentiary  house  to 
ffive  Information,  without  delay,  to  the  superior 
court  of  law  for  Henrico  county,  that  such  person  ' 


647  *  Whereupon,    on   the  motion  of  the 

attorney  for  the  commonwealth,  it 
was  ordered  that  the  case  be  continued  till 
the  next  tesm  to  be  holden  for  the  trial  of 
criminal  causes. 

No  other  proceeding  was  had  in  the  case 
until  the  25th  of  April  1843;.  when,  at  the 
instance  of  the  attorney  for  the  common- 
wealth, and  for  reasons  appearing  to  the 
court,  the  case  was  again  continued  till  the 
ilext  term  to  be  holden  for  the  trial  of 
criminal  causes. 

On  the  4th  of  November  1843,  the  prisoner 
was  brought  into  court  by  the  superintend- 
ent of  the  penitentiary;  whereupon  the 
attorney  for  the  commonwealth  filed  an 
information  against  him,  setting  forth  the 
proceedings  and  conviction  had  for  each  of 
the  offences  aforesaid,  and  charging  that 
the  said  Elijah  W.  Brooks,  alias  Elijah 
Anderson,  is  the  same  identical  person 
mentioned  in  each  of  the  several  records ; 
that  he  has  not  been  sentenced  to  the  pun- 
ishment by  law  prescribed  for  his  said  sec- 
ond offence;  and  that  the  question  of  nis 
former  conviction  before  the  superior  court 
of  Rockbridge  was  not  made  and  decided 
on  his  last  trial  before  the  circuit  superior 
court  of  Kanawha.  The  prisoner  being 
thereupon  required  to  say  whether  he  is 
the  same  person  mentioned  in  each  of  the 
records  of  conviction  in  the  information 
set  forth,  or  not,  pleaded  that  he  is  not  the 
same  person  so  mentioned  in  each  of  the 
said  records.  A  jury  of  bystanders  being 
then   impaneled  and  sworn  to  try  the  ques- 

so  convicted  hath  been  received.  It  shall  thereupon 
be  the  duty  of  such  court,  at  the  same  term,  by 
warrant  directed  to  the  said  keeper,  to  cause  such 
convict  to  be  brought  before  the  court;  and.  upon 
an  information  filed,  setting:  forth  the  several  rec- 
ords of  conviction,  and  allefilnff  such  convict  to  be 
the  same  identical  person  mentioned  in  each,  such 
convict  shall  be  required  to  say  whether  he  is  the 
same  person  so  mentioned  in  each  of  the  said  rec- 
ords or  not:  if  he  plead  that  he  is  not,  or  remain 
silent  and  will  not  plead  at  all,  his  plea  or  his  silence 
shall  be  entered  of  record;  and  thereupon  a  jury  of 
bystanders  shall  be  impaneled  and  sworn  to  en- 
quire and  say.  whether  such  convict  be  or  be  not 
the  same  identical  person  mentioned  in  each  of  the 
said  records  of  conviction.  If,  upon  such  enquiry, 
the  jury  find  that  such  convict  is  not  the  person 
mentioned  in  the  records  as  aforesaid,  he  shall  be 
remanded  to  the  said  jail  and  penitentiary  house, 
to  be  confined  as  If  he  had  not  been  removed  as 
aforesaid:  but  if  the  said  jury  shall  find  that  the 
said  convict  is  the  same  person  mentioned  in  the 
said  records  of  conviction,  or  if  the  said  convict.  In 
open  court,  shall  acknowiedare,  after  belnir  duly 
cautioned,  that  he  is  the  same  person  mentioned  as 
aforesaid,  then  the  said  superior  court  of  law  shall 
pronounce  sentence  upon  the  said  convict,  of  con- 
finement in  the  said  jail  and  penitentiary  house  as 
is  herein  provided;  and  such  sentence  shall  be  exe- 
cuted, as  all  other  like  sentences  of  the  said  court. 
Nothing- herein  contained  shall  be  construed  to  in- 
hibit the  said  superior  court  of  law  from  firrantlnsr 
continuances  of  any  case  so  brought  before  them.** 
—Note  in  Original  Edition. 
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tion  of  identity,  found  that  the  said  Elijah 
W.  firooks,  alias  Elijah  Anderson,  was  the 
same  identical  person  mentioned  in  each 
of  the  said  records  of  conviction ;  and  they 
ascertained  the  term  of  his  imprisonment 
in  the  penitentiary  to  be  fourteen  years 
and  ten  months,  to  commence  from  the  15th 
of  June  1842. 

At  the  trial,   Henry   A.   Holmes,    a   by- 
stander, being  called  and  about  to  be  sworn 
as  a  juror,  the  prisoner  offered  to  challenge 
him     peremptorily;    but     the     coui^ 

848  ^refused    the    prisoner   the   right  of 
peremptory  challenge,  and  put  him  to 

his  challenge  for  cause:  to  which  opinion 
he  excepted. 

Being  brought  into  court  on  a  subsequent 
day  of  the  term  to  receive  his  sentence,  the 
prisoner  prayed  the  court  to  arrest  judgment 
on  the  verdict  aforesaid,  for  the  following 
reasons:  ** Because  he  says  it  will  appear 
from  an  inspection  of  the  record  in  this 
cause,  that  he  has  not  had,  as  by  law  he 
ought  to  have  had,  a  trial  of  the  issue  made 
up  on  the  information  aforesaid,  without 
delay,  as  is  required  by  the  provisions  of 
the  act.  Because  it  appears  by  the  record 
in  this  cause,  that  before  any  notice  had 
been  given  to  the  said  prisoner,  without  any 
warrant  issued,  before  his  arraignment  or 
appearance  in  court  by  counsel  or  in  per- 
son, on  friday  July  22d  1842,  the  superin- 
tendent of  the  public  jail  and  penitentiary 
house  made  a  report  in  writing  to  this 
court,  stating  that  the  prisoner  had  been 
received  into  the  said  jail  and  penitentiary 
house,  having  been  a  second  time  convicted 
and  sentenced  to  confinement  therein ;  and 
on  the  same  day  and  year  last  aforesaid, 
on  the  motion  of  the  attorney  for  the  com- 
monwealth, this  court  ordered  this  cause  to 
be  continued  until  the  next  term  thereafter 
to  be  holden  for  the  trial  of  criminal  causes ; 
the  said  prisoner  having  had  no  notice 
whatever  of  any  proceedings  theretofore 
had  against  him,  nor  of  the  said  motion  for 
a  continuance  of  his  said  cause.  And  the 
said  prisoner  further  saith,  that  it  appears 
from  the  record  in  this  cause,  that  on  tues- 
day  the  25th  day  of  April  1843,  his  said 
case  was,  on  the  motion  of  the  attorney 
for  the  commonwealth  and  for  reasons  ap- 
pearing to  the  court,  continued  till  the  next 
term  thereafter  to  be  holden  for  the  trial  of 
criminal  causes;  which  said  continuance 
was  had  and  ordered  in  the  absence  of  the 
said  prisoner,  before  his  arraignment, 
without  any  warrant  having  been  issued  to 
bring  him   into  court.     And   it   does 

849  not    appear    that  '^in    this  cause  any 
warrant  has  ever  been  issued,  or  any 

notice  given  the  said  prisoner  of  the  pend- 
ing prosecution,  before  the  present  term  of 
the  court,  at  which  for  the  first  time  he  has 
been  arraigned  to  plead  to  the  information 
aforesaid;  so  that,  in  this  indirect  way, 
great  delay  has  been  operated  in  bringing 
on  the  trial  of  the  issue  made  in  this  cause, 
without  his  knowledge  or  consent." 

After  argument  of  the  errors  filed  in  ar- 
rest of  judgment,  the  court  overruled  the 
same,  and  pronounced  sentence  against  the 
prisoner  according  to  the  verdict. 


He  now  applied  by  petition  to  the  general 
court  for  a  writ  of  error  to  the  judgment. 

Munford  for  the  petitioner. 

SMITH,  J.,  delivered  the  opinion  of  the 
court. — The  petitioner  assigns  two  errorB, 
as  cause  to  entitle  him  to  a  reversal  of  the 
judgment  of  the  circuit  court:  1st.  that  the 
case  was  continued  by  the  circuit  court 
in  his  absence  and  without  his  consent; 
2.  that  he  was  denied  the  right  of  peremp- 
tory challenge  to  the  jurors  sworn  to  enquire 
whether  he  was  the  same  identical  person 
mentioned  in  the  several  records  of  convic- 
tion. 

As  to  the  first  point  it  may  be  remarked, 
that  it  is  only  where  a  party  is  ruled  into 
trial  improperly,  that  an  error  of  the  court 
in  deciding  on  a  motion  for  a  continuance 
can  be  corrected  by  a  superior  court.  If 
the  error  be  in  continuing  the  case  improp- 
erly, the  only  effect  of  it  is  the  delay  of  the 
case:  it  is  not  a  discontinuance;  nor  could 
it  be  a  good  reason  for  setting  aside  a  judg- 
ment at  a  subsequent  term,  when  a  full  and 
fair  trial  had  been  given  to  the  prisoner. 
This  objection,  therefore,  affords  no  ground 
for  reversal  of  the  judgment. 

As  to  the  second  point,  it  will  be  found 
that  at  common  law  a  peremptory 
challenge  is  not  allowed  in  any 
850  *case  except  upon  the  plea  of  not 
'  guilty,  and  no  peremptory  challenges 
are  ever  allowed  on  the  trial  of  collateral 
issues.  So  we  find  it  stated  by  the  elemen- 
tary writers:  see  1  Chitty's  C.  L.  535; 
3  Bac.  Abr.  Juries,  E.  9,  p.  762.  The  case 
of  The  king  v.  Radcliffe,  1  W.  Black.  6,  maj 
also  be  referred  to  as  precisely  similar  to 
this  case.  The  prisoner  had  been  convicted 
of  high  treason  ;  and  upon  a  collateral  is- 
sue, that  he  was  not  the  same  person,  a 
peremptory  challenge  was  insisted  upon, 
which  was  refused  by  L/ee,  C.  J.  Other 
cases  might  be  referred  to ;  but  it  is  deemed 
unnecessary.  It  seems  very  clear  that 
there  was  no  error  in  the  decision  of  the 
circuit  court  upon  this  point. 

The  writ  of  error  is  therefore  refused. 


PENITENTIARY. 

Quarsntles  In  Bill  of  Riffhts  Not  Appllosble  to 

victs.— The  ffuaranties  Included  in  the  bill  of  rl<rhts 
have  reference  to  freemen,  and  are  not  applicable 
to  persons  convicted  of  crime  and  confined  in  the 
state  penitentiary.  A  convicted  felon  has  only  sndi 
rlfifhts  as  the  statutes  may  give  him.  RuiBn  t.  Com.. 
21  Gratt.  700.  See  monographic  note  on  **Conatiti!- 
tlonal  Law"  appended  to  Gom.  v.  Adcock.  8  Graa 
061. 

Offences  Committed  by  Convicts— Wliere  TrUMe.— A 
person  convicted  of  felony  and  sentenced  to  conflae- 
ment  in  the  penitentiary,  is,  nntil  the  time  of  bis 
imprisonment  has  expired  or  he  has  been  psirdoned, 
in  contemplation  of  law.  in  the  penitentiary,  tboagh 
he  may  have  been  hired  ont  to  work  on  a  railroad, 
or  the  like,  in  a  distant  conn ty;  and  the  law  relating 
to  convicts  in  the  penitentiary  stlU  applies  to  bin. 
Thus  in  a  case  in  which  a  convict  was  hired  to  wort 
on  a  railroad  in  Bath  county,  and  in  attemptlogto 
escape  he  killed  the  man  placed  by  the  contractor 
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to  guard  him.  It  was  held  that  he  miffht  be  tried 
before  the  circuit  court  of  the  city  of  Richmond, 
and  by  a  jury  summoned  from  that  city.  Ruffln  v. 
Com.,  21  Gratt  790. 

Proceedings  sffainst  Escaped  Convicts.— The  pro- 
ceedlnffs  asrainst  an  escaped  convict  must  be  by 
indictment    Com.  v.  Ryan,  2  Va.  Cas.  467  (1824). 

Punishment  for  Escaped  Convicts.— The  punishment 
for  convicts  escapin^r  from*  the  penitentiary  is  pre- 
scribed by  S  64  of  the  penitentiary  act.  The  pun- 
ishment consists  in  such  additional  confinement 
and  hard  labor,  and  such  additional  corporal 
punishment,  not  extendinsr  to  life  and  limb,  as  the 
court  before  whom  such  person  shall  be  convicted 
of  such  escape  shall,  in  the  exercise  of  a  sound 
discretion,  adjudare  and  direct.  Com.  v.  Ryan,  2  Va. 
Cas.  407. 

ProceedlnflTS  to  Sentence  Convicts  for  Increased 
Panlshment  for  Second  Offence.— Sections  4179,  4182, 
Va.  Code  1887,  provide  that  if  a  person  sentenced  to 
the  penitentiary  and  received  therein  shall  have 
been  before  sentenced  to  like  punishment,  and  the 
record  of  his  conviction  does  not  show  that  he  was 
sentenced  under  SS  8906,  3906,  requirinsr  sentence 
for  an  Increased  term  in  such  case,  the  superin- 
tendent of  the  penitentiary  shall  file  an  information 
in  the  circuit  court  of  Richmond  to  require  the 
convict  to  say  whether  he  is  the  person  formerly 
convicted  and  sentenced:  and  if  he  remain  silent, 
or  deny  such  Identity,  a  Jury  of  bystanders  shall 
be  summoned  to  try  the  issue  thus  raised,  and  upon 
a  verdict  asrainst  him  the  prisoner  shall  be  sentenced 
to  such  furyier  confinement  as  is  prescribed  by 
chapter  190.  Such  provisions  are  constitutional,  as 
the  prisoner  Is  not  in  the  position  of  one  charged 
with  crime  in  the  first  instance,  with  all  the  pre- 
sumptions of  law  in  favor  of  his  Innocence,  and  a 
writ  of  habeas  corpus  askinsr  for  his  discharge  from 
such  additional  punishment  will  be  denied.  Klnir 
V.  Lynn,  90  Va.  846.  18  S.  E.  Rep.  439. 

Upon  an  inquiry,  in  pursuance  of  the  statute 
(1  Rev.  Code,  ch.  171,  $  16),  whether  a  convict  received 
in  the  penitentiary  be  the  same  person  mentioned 
In  the  record  of  the  former  conviction,  the  prisoner 
has  no  riarht  to  challenare  peremptorily  any  person 
called  as  a  juror.    Brooks  v.  Com.,  2  Rob.  845. 

Same— Continuance  In  Absence  of  Convict  Does  Not 
Invalidate  Judgment.— Where  a  report  was  made  to 
the  circuit  court  of  Henrico  by  the  superintendent 
of  a  penitentiary,  pursuant  to  the  statute  (1  Rev. 
Code,  ch.  171,  S  16),  that  a  convict  received  Into  the 
penitentiary  was  the  same  person  mentioned  In  the 
record  of  a  former  conviction,  and  that  he  had  not 
been  sentenced  to  the  punishment  prescribed  by 
law  for  the  second  offence,  and  the  court  continued 
the  case  at  several  successive  terms,  in  the  absence 
and  without  the  consent  of  the  convict,  after  which 
be  was  brougrht  into  court  and  sentenced  to  proper 
punishment  for  his  second  offence,  it  was  held,  that 
such  continuance  of  the  case  furnished  no  errounds 
of  objections  to  the  judirment.  Brooks  v.  Com.,  2 
Bob.  846. 

Same— Sentence  to  Solitary  Cells.— A  convict  In  the 
penitentiary,  aarainst  whom  an  Information  is  filed 
in  superior  court  of  law  for  Henrico,  under  $  16 
of  the  penitentiary  act.  charsred  with  havin?  been 
received  a  second  time  into  that  prison  for  a  second 
offence,  may,  on  belncr  identified  either  by  verdict 
or  by  confession,  be  sentenced  by  the  court  to  a  por- 
tion of  confinement  in  the  solitary  cells.  Com.  v. 
Bryant  2  Va.  Cas.  466  (1824). 

Convict  Working  on  Road— Liability  of  County  for 


His  Torts.— An  action  cannot  be  maintained  against 
a  county  for  personal  injuries,  caused  by  the  nesrli- 
srence  of  a  convict  of  the  state  penitentiary,  while 
working  on  a  public  road  under  the  direction  of  the 
county,  because  the  county,  being  a  part  of  the 
sovereign  power,  cannot  be  sued  In  the  absence  of  a 
statute  giving  right  to  sue  in  such  case.  Fry  v. 
County  of  Albemarle.  86  Va.  196,  9  S.  E.  Rep.  1004. 

Liability  of  Present  Government  for  Purchases  by 
Penitentiary  Agent  of  Richmond  Qovernment.— Where 
the  store-keeper  of  the  penitentiary,  elected  prior 
to  1S61,  purchased  leather  to  be  manufactured  by 
the  convicts  in  the  penitentiary— the  store-keeper 
and  the  seller  both  recognizing  the  authority  of 
the  Richmond  government— It  was  held  that  the 
seller,  not  having  been  able  to  obtain  payment  from 
the  Richmond  authorities,  could  not  recover  from 
the  present  government  of  Virginia  in  a  suit  in- 
stituted in  1866.  Com.  v.  Chalkley.  20  Gratt  404. 
See  also.  De  Rothschilds  v.  Auditor,  22  Gratt:  41. 

Liability  of  Sureties  of  Agent  for  Debts  Contracted 
with  His  Predecessors.— By  S  67,  ch.  206,  Code  187S,  It  is 
provided  that  the  general  agent  of  the  penitentiary 
and  his  sureties  shall  be  responsible  for  the  amount 
of  all  debts  for  goods  or  work  contracted  with  him 
on  his  authority,  and  for  all  money  received  by  him 
as  such  agent,  except  as  therein  provided.  There  is 
no  law  making  it  a  part  of  his  duty  to  collect  debts 
contracted  with  his  predecessors,  and  moneys  so 
collected  are  not  covered  by  his  bond,  and  are  not 
chargeable  to  his  sureties.  Loving  v.  Auditor,  76 
Va.  942. 

Funds  Received  by  Agent  in  Excess  of  Appropriations 
—Sureties  Not  Liable.— The  constitution  of  Virginia 
(art  10,  fi  10)  declares  that  no  money  shall  be  paid 
out  of  the  treasury  except  In  pursuance  of  appropri- 
ations by  law.  Where  the  general  agent  of  the  peni- 
tentiary receives  $12,500  pursuant  to  appropriations 
made  before  or  after  receipts,  and  $6,000  in  excess  of 
appropriations,  the  sureties  are  liable  for  the  first, 
but  not  for  the  last,  sum.  Loving  v.  Auditor,  76  Va. 
942. 

Purchases  by  Penitentiary  Agent— Liability  of  Sure- 
ties.—Where  the  general  agent  of  the  penitentiary 
buys  raw  material  for  the  state  and  gives  therefor 
his  note  signed  by  himself  with  the  letters  "G.  A." 
(meaning  general  agent)  appended,  but  the  state 
assumes  the  liability  and  pays  the  notes,  the  gen- 
eral agent  and  sureties  are  entitled  to  no  credit 
therefor,  as  for  material  purchased  on  his  indi- 
vidual responsibilities.  Loving  v.  Auditor,  76  Va. 
942. 

Statutory  Provisions  in  Regard  to  Signing  Drafts 
Drawn  by  Penitentiary  Agent.— If,  by  the  provisions 
of  the  Code  1873,  ch.  206,  $  68,  the  legislature  intended 
all  drafts  drawn  by  the  general  agent  of  the  peni- 
tentiary to  be  certified  by  the  superintendent  and 
countersigned  by  the  governor,  a  failure  to  certify 
and  countersign  the  drafts  does  not  affect  the  lia- 
bilities of  the  sureties  for  money  so  drawn  and 
received  by  him.  These  provisions  are  merely  di- 
rectory to  such  officers,  and  form  no  part  of  the 
contract  with  the  sureties.  Loving  v.  Auditor,  76 
Va.  942. 

Reduction  of  Compensation  of  Penitentiary  Agent- 
Statute.— The  legislature  having  reduced  the  salary 
of  the  general  agent  of  the  penitentiary,  he  and 
his  sureties  are  entitled  to  credit  for  the  reduced 
compensation,  and  not  for  the  compensation  at  the 
rates  allowed  by  law  in  force  at  the  dates  of  the 
official  bonds.  But  as  by  act,  which  became  law 
July  1, 1878,  the  legislature  restored  the  compensa- 
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lion  as  allowed  by  Code  1878,  cb.  18,  $  S8,  credit  mnst 
be  allowed  after  that  date  at  the  original  rates. 
Lovlnfir  V.  Auditor,  76  Va.  942. 

nisapproprlation  of  Private  Funds  by  Penitentiary 
Asent.— Where  the  asrent  of  a  penitentiary  receives 
funds  from  private  parties  for  the  purpose  of  build- 
ing a  chapel  for  convicts,  his  sureties  are  not 
charsreable  for  a  misapplication  of  these  funds. 
LovinfiT  V.  Auditor,  76  Va.  M2. 


IDENTITY. 

I.  Identity  of  Names. 

1.  Presumption  from  Identity  of  Names. 

2.  Difference  in  Mode  of  Spelliufir  Names. 

II.  Identity  of  Accused  In  Criminal  Cases. 

1.  Must  Be  Established. 

2.  Ezaminlnff  Person  or  Garments  of  Accused. 
8.  Opinion  Evidence. 

4.  Hearsay  Evidence. 

5.  Burden  of  Proof. 

III.  Identity  of  Persons  Makinsr  Admissions. 

I.  IDENTITY  OP  NAMES. 

1.  PRESUMPTION  FROM  IDENTITY  OF  NAMES. 
—From  the  fact  that  the  names  of  two  persons  are 
the  same,  the  presumpUon  of  the  identity  of  the  per- 
sons will  ari.se.  Thus  in  a  case  in  which  the  names 
of  the  plaintiff  and  of  the  defendant  appeared  from 
the  record  to  be  Identical,  the  court  held  that  this 
was  sufficient  to  raise  the  presumption  that  the 
same  person  was  both  plaintiff  and  defendant  in  the 
case.  Sweetland  v.  Porter,  43  W.  Va.  189,  27  S.  E. 
Rep.  3S2.  In  another  case  in  which  the  name  of  the 
trustee  in  a  deed  of  trust  and  that  of  the  notary 
public,  who  took  the  acknowledgment,  were  the 
same,  it  was  held  that  the  presumption  that  they 
were  the  same  person  would  have  in  some  way  to  be 
rebutted  or  denied  In  order  for  the  acknowledirment 
to  be  valid.    Tavenner  v.  Barrett,  21  W.  Va.  656. 

2.  DIFFERENCE  IN  MODE  OF  SPELLING 
NAMES.— In  identity  cases  the  courts  attach  but 
little  Importance  to  the  concurrence  or  difference 
in  the  mode  of  spelling  a  name.  Thus  in  a  case  in 
which  the  heirs  of  a  Scotchman,  who  died  In  Vir- 
firlnla.  were  seeklnar  to  establish  their  Identity,  and 
their  claim  to  the  estate,  the  court  said:  "Much  re- 
liance has  been  placed  upon  the  dlfferentspelliufirof 
the  name.  We  should  attach  but  little  Importance 
to  the  dropplnsr  of  a  sing-le  letter  in  the  spelling  of 
the  name  were  the  spelllnsr  uniform  in  one  way  In 
Virginia,  and  uniform  the  other  way  In  Scotland. 
Such  changes  are  too  common  to  be  of  much  weisrht 
iu  questions  like  that  before  us.  But  the  spellinir  of 
the  name  in  this  case  is  not  uniform  in  either 
country.  •  •  •  The  diversity  In  the  spelling  of 
the  name  existed  in  both  countries,  and  no  Impor- 
tance should  be  attached  to  it"  Adie  v.  Com.,  25 
GratL  712. 

II.  IDENTITY  OP  ACCUSED  IN  CRIMINAL  CASES. 

1.  MUST  BE  ESTABLISHED.-The  question  of 
identity  Is  presented  in  every  criminal  prosecution. 
That  is,  it  devolves  upon  the  commonwealth  to  show 
that  the  accused  is  the  person  who  committed  the 
crime.  This  It  may  do  In  several  ways,  the  sim- 
plest of  which  Is  by  the  testimony  of  persons  who 
saw  the  crime  committed.  It  is  most  frequently 
done,  however,  by  the  means  of  circumstantial 
evidence.  For  example,  where  it  Is  shown  that  a 
crime  has  been  committed  by  the  use  of  certain 
tools  and  instruments,  it  is  always  pertinent  to 
show,  as  one  element  connecting:  the  accused  with 


the  crime  charged,  that  he  possessed  such  tools 
and  instruments.  Nicholas  v.  Com.,  91  Va.  741,  Si  S. 
E.  Rep.  964;  McBride  v.  Com.,  06  Va.  818, 90  &  E.  Beik 
454. 

But  the  mere  failure  of  the  evidence  to  dlKlose 
any  other  criminal  asrent  than  the  person  accoaed 
is  not  a  circumstance  which  may  be  considered  by 
the  jury  in  determining  whether  he  la  or  is  not  the 
person  who  committed  (he  crime;  for  the  prisoner 
is  presumed  to  be  innocent  until  his  ruUt  is  estab- 
lished and  he  is  not  to  be  prejudiced  by  the  inabUltr 
of  the  commonwealth  to  point  out  any  other  crim- 
inal arent  McBrlde  v.  Com..  05  Va.  818,  90  &  E. 
Rep.  454.  See  also.  Smith  v.  Com.,  SI  Oratt  800; 
monographic  noU  on  ^'Homicide'*  appended  to 
Souther  v.  Com.,  7  Gratt  678. 

2.  EXAMINING  PERSON  OR  GARMENTS  OF  AC- 
CUSED.—While  the  defendant  in  a  criminal  case 
cannot  be  compelled  to  connect  himself  with  the 
crime  by  act  or  words,  by  the  better  doctrine  he.  or 
his  garments,  may  be  examined  for  evidence  of  tbe 
crime.  Thus  in  State  v.  Baker.  89  W.  Va.  S19,  10  S. 
E.  Rep.  68Q.  it  was  held  proper  for  the  jury  to  take 
Into  consideration  the  fact  that  the  trousers  of  tbe 
accused,  which  had  been  delivered  to  the  sheriff  by 
the  prisoner  without  objection,  contained  blood 
stains.  See  monographic  note  on  "Constitutional 
Law"  appended  to  Adcock  v.  Com..  8  Gratt  061. 

8.  OPINION  EVIDENCE.— A  witness  who  testifies 
that  he  knows  the  person  In  question  may  be  asked 
his  belief  as  to  the  identity  of  such  person.  It  Is 
not  a  case  of  expert  testimony,  but  depends  upon 
the  observation  and  knowledge  of  the  particular 
witness  in  the  given  case,  to  go  to  the  jury  for  what 
It  Is  worth,  no  matter  what  his  science,  skill  or  ex- 
perience may  be  In  Identifying  persons.  Indeed  it 
Is  the  constant  practice  to  receive  In  evidence  the 
belief  of  any  witness  as  to  the  Identity  of  a  person, 
provided  he  has  any  knowledge  of  such  person. 
State  V.  Harr,  88  W.  Va.  58.  17  S.  E.  Rep.  7M:  Hop- 
per V.  Com.,  6  Gratt.  684,  smd/oot-note. 

4.  HEARSAY  EVIDENCE.— It  U  generally  held 
that  hearsay  evidence  Is  Inadmissible  in  order  to 
establish  the  identity  of  a  person  ;  and  in  criminal 
cases  it  is  well  settled  that  hearsay  evidence  is  inad- 
missible to  show  that  the.  accused  Is  the  person  who 
committed  the  crime.  Hence  statements  of  the  de- 
ceased made  on  the  day  before  the  homicide,  to  a 
third  person  In  the  absence  of  the  prisoner,  as  to 
where  deceased  was  then  golnfir.  are  irrelevant  and 
should  not  be  received.  McBride  v.  Com..  B5  Va.  818. 
SO  S.  E.  Rep.  464. 

The  court,  in  applying  this  rule  in  a  criminal  case, 
held  that  a  witness  who  identified  a  certain  piece  of 
wearing  apparel  would  not  be  allowed  to  repeat 
what  he  had  heard,  as  confirming  his  statement 
Hopper  V.  Com.,  6  Gratt  684. 

5.  BURDEN  OF  PROOF.— The  burden  of  proving 
the  identity  of  the  accused  rests  upon  the  common- 
wealth, and  the  court  should  instruct  the  Jury,  if 
the  accused  so  requests,  that  the  identity  of  the  ac- 
cused with  the  perpetrator  of  the  offense  should  be 
proved  beyond  a  reasonable  doubt  To  refuse  snch 
Instruction  and  to  give  in  lieu  thereof  one  wtaicb  is 
calculated  to  create  the  Impression  upon  the  minds 
of  the  jury  that  the  identity  of  the  accused  with  tbe 
perpetrator  of  the  crime  may  be  established  by  a 
lesser  degree  of  proof  Is  reversible  error.  Waller  t. 
Com..  84  Va.  402,  5  S.  E.  Rep.  964. 

III.  IDENTITY  OF  PERSONS  MAKING  ADMISSIONSl 

In  George  v.  Pllcher,  28  Gratt  S8Q,  the  deposition 
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of  a  witness,  since  deceased,  was  offered,  whereby 
it  was  somrht  to  sbow  that  one  of  the  defendants,  in 
the  presence  of  the  other,  had.  in  an  interview  at 
Ricbmond,  made  to  the  witness  certain  admissions 
material  to  the  issue.  These  defendants  were 
strangers  to  the  witness,  and  upon  cross-examina- 
tion describinfiT  them  he  said :  "  They  were  not 
black  nesfroes.  I  think  the  brother-in-law  had  the 
llflTbtest  skin  of  the  two.  I  think  they  were  not 
brlffht  mnlattoes,  bnt  dark  mulattoes."  It  was 
proved  by  other  witnesses  that  the  brother-in-law 


spoken  of  was  a  white  man,  and  that  the  other  was 
so  brlffht  that  he  conld  hardly  be  disting-uished  from 
a  white  man.  It  was  further  proved  that  about  the 
time  when  the  witness  said  he  had  the  interview 
with  the  two  men  they  were  both  in  the  city  inquir- 
ing for  him.  Upon  an  objection  to  the  reading  of 
the  deposition  on  the  ground  that  the  witness  did 
not  sufficiently  identify  the  persons  whose  admis- 
sions were  sought  to  be  proved  by  him.  it  was  held 
that  the  evidence  was  prima  facie  sufficient  to  au- 
thorize the  deposition  to  sro  to  the  jury. 
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ABATEMENT. 

1.  Within  what  time  the  plea  of  several 
tenancy  should  be  pleaded  in  a  writ  of  right. 

Walkers  v,  Boaz  &  others,  485 

2.  Nonjoinder  of  a  demandant  in  a  writ  of 
right  must  be  pleaded  in  abatement.  See 
Writ  of  right  No.  2,  and  S.  C,        485 

3.  Matter  of  abatement  either  shews  the 
action  to  be  abatable,  or  that  it  is  de  facto 
abated.  The  former  usually  exists  at  the 
time  of  the  suit ;  the  latter  for  the  most  part 
occurs  during  its  progress.  The  first  must 
be  pleaded  in  technical  form,  and  at  a 
proper  stage  of  the  cause.  The  last  may  be, 
but  need  not  be,  pleaded ;  and  when  appar- 
ent, or  made  known  to  the  court,  will  be 
declared  by  its  order  in  any  stage  of  the  suit. 
Examples  illustrating  this  distinction,  stated 
in  the  opinion  of  Baldwin,  J. 

May  &c.  V,  State  bank  of  North  Car- 
olina, 56 

4.  Concerning  effect  of  extinction  of  cor- 
poration plaintiff  in  abating  the  suit,  see 
Corporation,  and  S.  C,        56 

ABSENT  DEFENDANTS. 

When  assignee's  plea  that  debtor  was  a 
resident  is  demurrable.  See  Foreign  attach- 
ment, and 

Smith  V*  Hunt  and  others,  206 

ACCIDENT. 

Relief  in  equity  where  conveyance  of  land 
has  been  accidentally  destroyed.  See  Spe- 
cific execution  No.  1,  and 

Wade's  heirs  v.  Greenwood  &  wife,      474 

ACCOUNT. 

1.  When  production  of  bond  may  be  dis- 
pensed with  on  account  between  grantor  in 
trust  deed  and  cestui  que  trust.  See  Trusts 
&c.  No.  4,  and 

Miller  v.  Trevilian  and  others,  1,  2 

2.  Account  between  principal  and  agent, 
on  bill  by  the  former  impeaching  purchase 
of  land  by  the  latter.  See  Principal  and 
agent  No.  3,  and 

Buckles  V.  Lafferty's  legatees,  293 

3.  What  laches  will  preclude  dowress  from 
right  to  account.     See  Dower  No.  7,  and 

Macaulay's  ex'or  v.  Dismal  swamp 
land  CO.,  507 

4.  When  enquiry  before  commissioner,  to 
ascertain  what  would  be  a  reasonable  pro- 
vision for  wife  out  of  her  equitable  interest 
assigned  by  husband,  may  be  dispensed 
with.    See  Husband  and  wife  No.  7,  and 

Browning  v.  Headley,  341,  2 

ACQUIESCENCE. 
See  Admission  and  Laches. 

ADMINISTRATION. 

See  Executors  and  administrators  and 
I^gat^s  and  distributees. 


ADMISSION. 

1.  What  judgment  recovered  by  corpora- 
tion will  estop  from  alleging  previous  extinc- 
tion of  plaintiff.     See  Corporation,  and 

May  &c.  V,  State  bank  of  N.  Caro- 
lina, 56 

2.  What  defence  of  a  former  recovery  for 
the  same  cause  of  action  is  not  sustained. 
See  Former  recovery,  and 

Weaver  v,  Vowles,  438,  9 

3.  Concerning  estoppel  by  deed,  see  Estop- 
pel No.  4,  and 

Radcliff&c.  v.  High,  271 

4.  The  general  rule,  that  the  admission  of 
one  person  cannot  be  given  in  evidence 
against  another,  adverted  to  by  Baldwin,  J. 

Pettit  V.  Jennings  and  others,  676 

AD  QUOD  DAMNUM. 

Who  may  apply  for  the  writ,  and  what 
notice  is  sufficient.    See  Mills  No.  1,  and 

Pitzerv.   Williams,  241 

852  *AFFIRMANCE. 

See  Appellate  jurisdiction  No.  8,  Mort- 
gages &c.  No.  6,  and 

Williamson's  ex'or  v,  Howard,        39,  40 

AGENT. 
See  Principal  and  agent. 

ANNUITY. 

Mode  of  calculating  present  value.  See 
Dower  No.  6,  and 

Wilson  and  others  v,  Davisson,        384,  5 

ANSWER. 

I.  Bringing  in  defendant. 

1.  Case  in  which  a  defendant  was  brought 
in  by  a  messenger  to  answer  interrogatories. 

Johns  V.  Davis's  ex'or  and  others,        729 

n.  Weight  of  answer  as  evidence. 

2.  It  is  a  rule  in  equity  that  the  answer  of 
a  defendant  denying  the  allegations  of  the 
bill  must  be  taken  as  true  unless  disproved 
by  two  witnesses,  or  by  one  witness  and  cir- 
cumstances in  his  support :  it  is  not  in  the 
power  of  a  plaintiff  to  make  his  case  an  ex- 
ception to  this  rule  by  stating  in  his  bill  that 
he  expects  to  prove  its  allegations,  and  dis^ 
claiming  a  discovery  from  the  defendant. 

Thornton  v.  (rordon  &c.,  719 

3.  A  bill  is  filed  to  injoin  the  sale  of  prop- 
erty conveyed  to  secure  a  debt  alleged  to  be 
usurious,  and  the  plaintiff  avers  that  he 
expects  to  make  full  proof  of  his  allegations, 
and  disclaims  all  benefit  of  any  discovery 
from  the  defendant.  The  injunction  is 
awarded.  But  afterwards  the  defendant  files 
an  answer  denying  the  allegation  of  the  bill. 
And  the  plaintiff  relies  on  the  testimony  of  a^ 
single  witness,  unsustained  by  any  corrobo-' 
rating  circumstances:  held,  the  injunction 
must  be  dissolved  and  the  bill  dismissed. 

S.  C,        719 
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III.  Answer  of  codefendant. 

4.  Answer  of  assignor  of  bond  is  no  evi- 
dence against  assignee  codefendant,  to  prove 
gaming  consideration.  See  Codefendants 
No.  1,  and  ' 

Petti t  V.  Jennings  and  others,  676 

IV.  Setting  for  hearing  after  replication. 

5.  At  what  time  after  replication  to  an- 
swer, a  chancery  suit  may  be  set  for  hearing. 
See  Hearing  of  cause  No.  1,  and 

Poling  V.  Johnson,  255 

APPELrLATE    JURISDICTION. 

I.  Appellate  court. 

1.  What  court  may  revise  decision  of 
auditor  disallowing  claim  against  common- 
wealth.    See  Banks,  and 

Commonwealth  v.  Farmers  bank,        737 

II.  What  may  be  appealed  from. 

2.  What  is  a  final  proceeding  or  order  of 
county  court,  to  which  a  supersedeas  lies. 
See  Supersedeas,  and 

Farneyhough's  ez'ors  v.   Dickerson 
&c.,  582 

3.  An  appeal  lies  to  the  court  of  appeals 
from  an  order  of  a  circuit  court  overruling  a 
motion  to  dissolve  an  ir junction  which  was 
im providently  granted. 

Talley  v.  Tyree,  500 

III.  What  objections  will  be  disregarded. 

4.  What  objection  to  decree  does  not  lie 
for  the  party  appealing.  See  Codefendants 
No.  2,  and 

Chappell  V.' Robertson,  590 

5.  When  objection  that  sheriff  is  no  party 
to  bHl  for  satisfaction  out  of  insolvent's 
estate  will  not  avail  in  appellate  court.  See 
Codefendants  No.  2,  and  S.  C,        590 

IV,  Reversal. 

6.  A  decree  being  rendered  against  the 
sureties  of  an  executor,  and  the  appellate 
court  being  of  opinion  that  they  are  not 
liable,  decree  reversed  and  bill  dismissed  as 
to  all  of  them,  although  only  one  had  ap- 
pealed. But  though  a  sum,  (less  than  100 
dollars)  was  erroneously  decreed  against  a 
succeeding  administrator,  as  to  whom  the 
bill  ought  to  have  been  dismissed,  yet  he  not 
having  appealed,  no  correction  was  made  by 
the  appellate  court  in  thispart  of  the  decree, 
the  appellant  being  in  no  wise  interested 
therein. 

Arrington  v,  Cheatham  &  wife,  492 

V.  AffinxMincek 

7.  Affirmance  of  decree  enforcing  lien  of 
trust  deed,  with  addition  thereto  of  direction 
for  sale  of  the  property.  See  Mortgages  &c. 
No.  6,  and 

Williamson's  ex'or  v,  Howard,  39 

8.  Case  in  which  it  was  considered  in  the 
appellate  court,  that  a  guardian,  who  had 
been  culpably  in  default  in  failing  to  render 
any  account  of  his  receipts  or  disbursements, 

was  allowed  by  the  court  below  more 
853      for  *the  board  and  clothing  of  his  ward 

than  he  was  entitled  to ;  but  as  a  par- 
ticular sum  payable  by  the  ward  had  not 
been  charged  in  the  court  below,    it    was 


deemed  best  to  consider  that  as  an  equivalent 
for  the  excess  of  the  charge  for  board  and 
clothing,  and  (saving  the  parties  the  delay 
and  expense  of  restating  the  guardian'  ac- 
count) to  terminate  the  case  by  affirming 
the  decree. 

VI.  Jurisdiction  in  criminal  cases. 

9.  See  Criminal  jurisdiction  and  proceed- 
ings. 

APPLICATION  OF  PAYMENT. 

Right  of  debtor  to  apply  payment  to  prin- 
cipal instead  of  interest.    See  Payment  No. 

I,  Trust  &c.  No.  4,  and 

Miller  v.  Trevilian  A  others,  1 

APPORTIONMENT. 

When  rent  may  be  apportioned  in  equity. 
See  Rent,  and 

Mason  &c.  v.  Moyers,  606,  7 

ARBITRATION. 

See  Award,  and 
Boyd's  heirs  v.  Magruder's  heirs,        761 

ASSETS. 

What  will  be  regarded  in  equity  as  nnad- 
ministered.    See  legatees  &c.  No.  6,  and 
Burnley's    representatives  v,    Duke 
and  others,  102 

ASSIGNMENT. 

I,  Evidence  of  consideration. 

1.  A  share  of  the  proceeds  of  a  testator's  es- 
tate being  bequeathed  to  a  feme  covert,  and 
her  husband  having  assigned  the  same*  a  bill 
is  filed  by  the  assignee,  which  alleges  that  the 
assignment  was  in  consideration  of  1500  dol- 
lars. The  executor  and  the  feme  both  an- 
swer, but  the  answers  do  not  deny  the 
consideration,  or  call  for  proof  of  it;  and 
the  deed  of  assign  memt  purports  on  its  face 
to  be  in  consideration  of  1500  dollars.  It 
seems,  there  being  no  such  denial  or  call  for 
proof,  the  deed  is  prima  facie  evidence  of 
the  allegation  in  the  bill.  Accord.  Scott  & 
wife  &c.  V.  Gibbon  &  co.  &c.,  5  Munf.  86. 

Browning  v.  Headley,  342 

2.  Answer  of  assignor  of  bond  is  no  evi- 
dence'against  assignee  codefendant,  to  prove 
gaming  consideration.  See  Codefendants 
No.  1,  and 

Pettit  V.  Jennings  and  others,  676 

II.  Liability    and  rights  of   obligor  in  as- 

signed gaming  bond. 

3.  When  obligor  in  gaming  bond  is  liable 
to  assignee,  and  for  what  amount.  See 
Gaming  No.  2,  and 

Pettit  V.  Jennings  and  others,  676 

4.  Decree  over  for  obligor  in  assigned  gam- 
ing bond  against  obligee  assignor.  See 
Gaming  No.  3,  and  S.  C,       676 

III.  Rights  of  wife  against  husband's 

assignee. 

5.  Concerning  rights  of  wife  surviving 
the  coverture  against  husband's  assignee  of 
her  personalty,  see  Husband  and  wife  No.  3, 
4,  5,  6,  7,  and 

Browning  v,  Headley,  340,  41 
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IV.  Assignee  of  absent  debtor. 

6.,  What  plea  to  foreign  attachment,   by 

party  claiming  as  assignee  of  absent  debtor, 

is  demurrable.     See  Foreign  attachment,  and 

Smith  V.  Hunt  &c.  206 

ATTACHMENT. 

What  plea  to  foreign  attachment,  by  party 

claiming  as  assignee  of  absent  debtor,  is 

demurrable.     See  Foreign  attachment,  and 

Smith  V.  Hunt  &c.,  206 

ATTORNEY. 

1.  Construction  and  effect  of  power  of  at- 
torney.    See  Power  of  attorney,  and 

Calwells  V,  Sheilds  &.  Somerville,        305 

2.  Concerning  validity  of  contract  between 
attorney  at  law  and  client,  see  Laches  No.  3, 
and 

Hendricks  &c.  v,  Compton's  ex'or,       192 

AUDITOR. 

What  claim  against  commonwealth  may 
be  presented  to  first  auditor,  and  what  court 
may  revise  his  decision  disallowing  it.  See 
Banks,  and 

Commonwealth  v.  Farmers  bank,        737 

AWARD. 

I.  What  submission  is  binding  and  entitles 
to  specific  execution  of  award. 

1.  An   equitable  title  to  land  of  which  an 

intestate  died  seized  being  set  up 
854      *against  his  heirs,  some  of  the  heirs 

and  the  claimants  enter  into  an  agree- 
ment under  seal,  referring  the  matter  to 
arbitration,  and  the  arbitrators  award  in 
favour  of  the  claimants,  and  direct  a  convey- 
ance by  the  heirs  of  their  interest  in  the  land 
to  the  claimants :  hetd^  it  was  competent  for 
the  adult  heirs  who  were  sui  juris  to  enter 
into  the  submission,  notwithstanding  there 
were  other  heirs  interested  in  the  subject 
who  were  not  parties  ;  that  the  award  made 
in  pursuance  of  such  submission  is  binding 
on  the  parties  to  such  submission,  according 
to  the  terms  thereof ;  and  that,  upon  a  bill 
in  equity  for  the  purpose,  specific  execution 
may  be  decreed  against  such  parties  to  the 
submission,  and  a  conveyance  compelled  of 
anch  legal  title  to  the  land  as  has  descended 
to  them  respectively.  Accord.  Smith  and 
others  v.  Smith  &c.,  4  Rand.  95. 

Boyd*s  heirs  v,  Magruder*s  heirs,         761 

II.  Specific  execution  in  part. 

2.  Such  decree  will  be  without  prejudice 
to  the  right  of  the  plaintiffs  to  proceed  at 
law  for  a  failure  to  comply  with  the  submis- 
sion and  award  in  any  other  respect. 

S.  C,        761 
BAIL. 

What  is  no  ground  for  letting  to  bail. 

A  prisoner  having  been  examined  by  the 
county  court  and  remanded  for  trial  for  the 
offence  of  feloniously  passing  two  counter- 
feit half  eagles,  one  of  them  to  J.  C.  and  the 
other  to  W.  M.,  two  indictments  are  found 
against  him,  in  one  of  which  he  is  charged 
with  passing  one  of  the  counterfeit  coins  to 


J.  C.  on  the  13th  of  October  1842,  in  the 
other  with  passing  the  other  coin  to  W.  M. 
on  the  same  day.  Upon  a  trial  of  one  of  the 
indictments,  the  jury  find  the  prisoner  not 
guilty :  held^  his  acquittal  in  that  case  does 
not  entitle  him  to  be  let  to  bail  in  the  other. 
«Summerfield  v.  Commonwealth,  767 

BANKS. 

When   not  entitled  to  credit  with   common- 
wealth for  premium  on  specie. 

The  banks  of  this  commonwealth  in  which 
the  public  moneys  were  on  deposit,  paid  the 
interest  falling  due  in  January  1840  upon 
public  loans,  in  specie  or  its  equivalent. 
Under  the  proviso  to  the  second  section  of 
the  act  of  March  28, 1838,  (Sess.  Acts  of  1838, 
p.  27,  ch.  13,)  they  claimed  credit  in  account 
with  the  commonwealth  for  the  premium 
which  they  had  to  pay  to  the  public  creditors 
for  the  then  difference  between  specie  and 
the  notes  of  the  banks  :  held^  1.  That  under 
the  acts  in  2  R.  C.  of  1819,  ch.  174,  §  6,  p.  2, 
and  in  Sess.  Acts  of  1838,  p.  27,  ch.  14,  the 
claim  of .  any  bank  for  such  premium  may 
properly  be  presented  to  the  first  auditor. 
2.  That  upon  the  disallowance  of  such  claim, 
the  bank  may  file  a  petition  for  redress  to 
the  court  of  chancery  for  Henrico  and  Rich- 
mond, created  by  the  act  of  March  13,  1841,  in 
Sess.  Acts  of  1840-41,  p.  65,  ch.  48.  3.  That 
according  to  the  true  construction  and 
effect  of  the  act  of  December  11,  1839,  in 
Sess.  Acts  of  1839-40,  p.  52,  ch.  63,  (espe- 
cially of  the  first  proviso  thereto)  the  claim 
of  any  bank  for  the  premium  so  paid  must 
be  dirallowed ;  dissentiente  Brooke,  J.,  on 
the  last  point. 

Commonwealth  v.  Farmers  bank,        737 

BOND. 
I.  Merger  of  simple  contract. 

1.  Concerning  the  extinguishment  of  sim- 
ple contract  of  partnership  by  bond  of  one 
partner,  see  Partnership,  and 

Ward  V,  Motter,  536 

II.  What  endorsement  is  evidence  to  repel 
presumption  of  payment. 

2.  An  endorsement  of  credit  on  a  bond, 
made  by  the  obligee  within  the  period  that 
raises  the  legal  presumption  of  payment,  is 
evidence  for  him  for  the  purpose  of  repelling 
that  presumption. 

Dabney's  ex'ors  v,  Dabney's  adm'r,    622 

3.  In  an  action  of  debt  brought  in  1837  by 
an  administrator  against  an  executor,  upon 
a  bond  of  the  10th  of  January  1833,  payable 
the  first  of  January  1834,  the  defendant  of- 
fered as  a  setoff  a  bond  of  the  plaintiff's 
intestate  to  the  defendant's  testator,  dated 
the  5th  of  April  1820  and  payable  on  demand, 
with  two  endorsements  thereon,  admitted 
by  the  plaintiff  to  be  in  the  handwriting  of 
the  defendant's  testator,  one  of  which  cred- 
ited   a    sum     paid    in    part    on     the 

855  *first  of  June  1828,  and  the  other  cred- 
ited another  payment  in  part  on  the 
5th  of  May  1829.  The  circuit  court,  at  the 
instance  of  the  plaintiff,  instructed  the  jury, 
that  after  the  lapse  of  16  years  from  the  date 
of  the  said  bond,  the  jury  might,  from  this 
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aided  by  other  circumstances,  presume  it 
paid ;  and,  at  the  instance  of  the  defendant, 
instructed  the  jury,  that  such  presumption 
of  payment  might  be  repelled  by  other  cir- 
cumstances. The  defendant  relying*  upon 
the  endorsements  aforesaid  upon  the  bond, 
and  there  being  no  proof  of  the  time  at  which 
they  were  made,  except  that  it  appeared  the 
defendant's  testator  died  in  1833,  the  cir- 
cuit court,  at  the  instance  of  the  plaintiff, 
instructed  the  jury,  that  the  said  endorse- 
ments were  not  circumstances  to  be  taken 
into  consideration  by  the  jury  to  repel  the 
presumption :  held^  as  the  endorsements 
must  have  been  made  within  the  period  of 
about  13  years  from  the  time  the  bond  was 
due,  the  circuit  court  clearly  erred  in  its  last 
instruction.  S.  C,        622 

CASE. 

Concerning  declaration  and  proof  in  action 
on  the  case  by  ferry  owner  for  disturbance 
of  his  franchise,  see  Ferry  No.  3,  4,  and 

Patrick  v.  Ruffners,  209 

CHALLENGES. 

1.  When  no  right  of  peremptory  challenge 
exists.     See  Penitentiary  convict  No.  2,  and 

Brooks  V,  Commonwealth,  845 

2.  Who  shall  be  deemed  impartial  jurors 
for  the  trial  of  felony.  See  Jurors  No.  3, 
and 

M'Cune  v.  Commonwealth,  771 

CHANCERY. 

See  Equitable  jurisdiction  and  Practice  in 
suits  in  equity.  « 

CHATTELS. 
I.  Registry  of  trust  deed. 

1.  What  registry  of  trust  deed  conveying 
personal  property  to  secure  debts  is  invalid. 
See  Registry,  and 

Cocke  V,  Haxall's  ex'x,  470 

II.  Discharge  of  trust  deed. 

2.  A  slave  conveyed  by  a  deed  of  trust  is 
sold,  in  the  absence  of  the  trustee,  by  the 
debtor  with  the  concurrence  of  the  trust  cred- 
itor, to  another  creditor  not  secured  by  the 
deed,  for  a  consideration  compounded  of  the 
balance  remaining  due  upon  the  tru^t,  other 
debts  claimed  by  the  trust  creditor,  and  a 
debt  due  to  the  purchasing  creditor :  held^ 
that  by  this  arrangement  the  trust  deed  was 
discharged,  and  the  title  of  the  trustee,  so 
far  as  concerns  the  personal  property  em- 
braced in  the  deed,  divested  ;  for  in  a  convey- 
ance of  chattels  personal  the  law  disregards 
mere  formalities  of  the  instrument,  and  the 
payment  of  the  debt  secured  thereupon  com- 
pletely extinguishes  the  incumbrance. 

Tavenner  v.  Robinson,  280 

CODEFENDANTS. 

I.  Answer  of  one  no  evidence  against 

another. 

I.  It  is  a  general  rule,  that  the  answer  of 
one  defendant  in  chancery  is  not  evidence 
against  his  codefendant.  From  this  rule 
there  is  no  exception  of  the  answer  of  an 
assignor ;  not  even  though  the  bond  as- 
signed be  alleged  to  have  been  given  on  a 


gaming  consideration.  The  fact  of  its  be- 
ing on  such  consideration  cannot  be  estab- 
lished against  a  defendant  who  is  the 
assignee,  by  the  answer  of  his  codefendant 
the  obligee  at.d  assignor.  Accord.  Hoomes 
V,  Smock,  1  Wash.  389 ;  Dade's  adm'r  v» 
Madison,  5  Leigh  401. 

Pettit  V,  Jennings  &c.,  676 

II.  Decree  against  one  in  favour  of  another. 

2.  A  party  having  covenanted  to  pay  a 
sum  of  money  in  trust  for  the  benefit  of  the 
covenantee  and  his  wife  and  children,  the 
covenantee  afterwards  takes  the  oath  of 
insolvency,  and  transfers  to  the  sheriff,  for 
the  benefit  of  the  creditor,  his  interest  under 
the  covenant.  Upon  a  bill  by  the  creditor 
against  the  covenantor,  the  covenantee,  and 
the  wife  and  children  of  the  latter,  (the  sher- 
iff not  being  made  a  party),  the  court  decrees 
that  the  covenantor  pay  to  a  trustee,  ap- 
pointed by  consent  of  the  other  defendants 
and  the  plaintiff,  the  money  secured  by  the 
covenant,  and  directs  the  trustee  to 
856  invest  the  *same,  and  out  of  the  inter- 
est pay  the  plaintiff  the  amount  of  his 
debt.  From  this  decree  the  covenantor  alone 
appeals :  held^  1.  The  objection  that  the 
sheriff  was  no  party  to  the  suit,  not  having 
been  taken  in  the  court  below,  cannot  be 
made  a  ground  in  the  appellate  court  for  re- 
versing the  decree.  2.  The  decree  was  prop- 
erly rendered  in  favour  of  the  codef endants 
of  the  covenantor,  as  well  as  in  favour  of 
the  plaintiff.  3.  The  appellant,  being  bound 
by  his  covenant  to  pay  the  money  has  no 
interest  in  the  question  how  it  shall  be  ap- 
plied, and  therefore  is  not  entitled  to  make 
the  objection  that  the  fund  secured  by  the 
covenant  was  not  liable  to  the  creditor  of 
the  covenantee. 

Chappell  V.  Robertson,  590 

COMMONWEALTH. 

1.  When  the  banks  are  entitled  to  credit 
with  the  commonwealth  for  premium  on  spe- 
cie paid  to  public  creditors.     See  Banks,  and 

Commonwealth  v.  Farmers  bank,        737 

2.  Relinquishment  of  commonwealth's  title 
to  land  settled  thirty  years.  See  Patent  No. 
1,  2,  and 

Tichanal  v.  Roe, 


CONFESSION  OF  JUDGMENT. 

What  is  the  record  of  a  judgment  confessed, 
and  how  far  evidence  aliunde  is  admissible 
to  shew  the  power  and  action  of  attorney 
confessing  the  same.  See  Judgment  No.  1» 
and 

Calwells  V,  Sheilds  &  Somerville,         30S 

CONSTABLES. 

Effect  of  constable's  receipt  as  evidence. 

In  an  action  against  a  constable  ^and  the 
sureties  in  his  official  bond,  for  failing  to 
pay  over  debts  entrusted  to  the  constable 
and  received  by  him  from  the  debtors,  the 
receipt  of  the  constable  for  the  debts,  signed 
in  his  official  character,  is,  according  to  the 
true  construction  of  the  act  passed  March 
8, 1826,  concerning  constables  and  their  se- 
curities, prima  facie  evidence,  as  well  against 
the  sureties  as  against  the  constable,  of  the 
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receipt  of  the  money ;  provided  six  months 
have  elapsed  between  the  date  of  the  receipt 
and  the  commencement  of  the  action.  Per 
Allen  and  Baldwin,  J.  But  the  fact  that 
the  receipt  of  the  constable  was  signed  in 
his  official  character,  must  apppear  in  some 
way  on  the  face  of  the  paper  itself  ;  if  it  do 
not,  the  party  claiming  under  the  receipt 
cannot  obtain  the  benefit  of  the  act  by  oral 
testimony  of  the  character  in  which  the  re- 
ceipt was  signed.    Per  totam  curiam. 

Smith  Ac.  v.  The  governor,  229 

CONTINUANCES. 

What  continuance  of  criminal  cause  is  no 
ground  to  reverse  judgment  of  conviction. 
See  Penitentiary  convict  No.  1,  and 

Brooks  V.  Commonwealth,  845 

CONTRACT. 
I.  Construction. 

1.  What  grantor  has  no  right  of  redemp- 
tion.   See  Mortgages  &c.  No.  2,  and 

Floyd  V.  Harrison  &c. ,  161 

2.  What  marriage  settlement  makes  the 
husband  a  mere  trustee  for  the  wife,  and 
precludes  all  individual  interest  in  her  per- 
sonalty.   See  Husband  and  wife  No.  1,  and 

Matthews  &  co.  v.  Woodson  A  others,  601 

II.  Validity. 

3.  What  submission  is  binding  and  entitles 
to  specific  execution  of  the  award.  See 
Award  No.  1,  and 

Boyd's  heirs  v,  Magruder's  heirs,        761 

4.  What  sale  of  chattels  is  fraudulent  as 
to  creditors  of  vendor.  See  Fraud  No.  2, 
and 

Tavenner  v,  Robinson,  280 

5.  What  vendee  of  land,  after  conveyance 
by  vendor  delivered  as  escrow,  is  a  free- 
holder qualified  to  serve  as  a  grand  juror. 
See  Freehold,  and 

Commonwealth  v.  Burcher,  826 

6.  How  far  husband's  assignment  of  wife's 
personalty  is  valid  against  the  wife  surviv- 
ing the  coverture.  See  Husband  and  wife 
No.  3,  4,  5,  6,  7,  and 

Browning  v,  Headley,  340,  341 

7.  Effect  of  deed  by  one  joint  tenant,  con- 
veying by  metes  and  bounds  a  portion  of  the 
land  held  jointly.     See  Joint  tenants,  and 

Robin ett  v.  Preston's  heirs,  273 

8.  Concerning  validity  of  contract  be- 
tween attorney  and  client,  see  Laches  No. 
3,  and 

Hendricks  &c.  v,  Compton's  ez'or,       192 

9.  Whether  a  power  of  sale  given  to  mort- 
g-agee  by  the  deed  of  mortgage  is  valid. 
See  Mortgages  &c.  No.  3,  and 

Floyd  V.  Harrison  &c.,  162 

857  *10.    What  purchase  by  agent  from 

principal  will  be  set  aside.     See  Prin- 
cipal and  agent  No.  2,  3,  and 

Buckles  V.  Laiferty's  legatees,  292 

11.  When  decree  for  specific  execution,  and 
what  decree,  will  be  rendered  against  heirs 
of  vendee.  See  Specific  execution  No.  1,  2, 
3,  and 

Wade's    heirs    v.    Greenwood    and 
wife,  474, 5 


III.  Extinguishment. 

12.  Concerning  extinguishment  of  legal 
remedy  on  joint  contract,  see  Joint  obligors 
No.  1,  Partnership,  and 

Ward  V.  Motter,  536 

CONTRIBUTION. 

Concerning  contribution,  after  death  of 
grantor,  between  realty  and  personalty  con- 
veyed in  trust  for  payment  of  debts,  see 
Mortgages  &c.  No.  8,  and 

Perrin  &c.  v,  Lomax  &c.,  133 

CONVERSION. 

Contribution  between  realty  and  person- 
alty conveyed  in  trust  for  payment  of  debts, 
where  conversion  takes  place  after  grantor's 
death.    See  Mortgages  &c.  No.  8,  and 

Perrin  &c.  v,  Lomax  &c.,  133 

CONVEYANCE. 

See  Contract — Deed — and  Mortgages  and 
trusts. 

CONVICT. 

Proceedings  against  convict  received  into 
penitentiary  under  second  or  third  sentence. 
See  Penitentiary  convict,  and 

Brooks  V,  Commonwealth,  845 

CORPORATION. 

I.  Effect  of  extinction  of  corporation  plain- 
tiff ;  and  what  judgment  estops  from 
alleging  preoious  extinction. 

1.  If  a  corporation  become  extinct  by  the 
expiration  of  the  term  of  its  corporate  exist- 
ence, pending  a  suit  at  law  for  a  corporate 
demand,  and  that  fact  be  brought  regularly 
before  the  court  ih  which  the  suit  is  pend- 
ing, the  action  must  terminate.  It  is  equally 
clear  that  if,  after  judgment  in  favour  of  a 
corporation,  the  corporation  becomes  extinct 
by  the  expiration  of  the  term  of  existence 
granted  by  the  charter,  no  execution  on  such 
judgment  can  regularly  be  sued  out  in  the 
name  of  the  corporation,  and  if  one  be  sued 
out,  it  is  liable  to  be  quashed,  on  shewing 
the  fact  of  the  extinction  of  the  corporation 
before  the  emanation  of  the  execution.  On 
the  other  band,  if  an  original  judgment  be 
rendered  in  favour  of  a  corporation,  as  it 
could  not  be  regularly  rendered  unless  the 
existence  of  the  corporation  continued,  the 
necessary  intendment  from  the  rendition  of 
it  is,  that  the  continued  existence  of  the  cor- 
poration was  either  proved  or  admitted ;  and 
if  execution  be  sued  out  on  the  judgment, 
the  defendant,  being  by  this  intendment 
estopped  to  deny  the  existence  at  the  time 
of  the  judgment,  would  not,  on  a  motion  to 
quash  the  execution,  be  admitted  to  contro- 
vert this  intendment,  and  proof  on  such 
motion  of  the  extinction  of  the  corporation 
before  judgment,  would  be  inadmissible  or 
unavailing.     Per  Stanard,  J. 

May  &c.  V.  State  bank  of  N.  Carolina,  56 

n.  What  judgment  does  not  estop  from 
alleging  previous  extinction. 

2.  In  an  action  by  a  corporation,  a  special 
verdict  was  rendered,  which  found,  that  by 
the  act  creating  the  corporation,  it  was  to 
continue  until  the  1st  of  January  1830,  and 
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that  by  a  subsequent  act  the  charter  was 
extended  until  the  first  of  January  1835. 
Other  facts  were  found  in  relation  to  the 
merits  of  the  claim,  upon  which  the  circuit 
court,  on  the  24th  of  October  1831,  gave  judg- 
ment for  the  defendants.  An  assignment  of 
the  claim  was  made  by  the  corporation  on 
the  6th  of  December  1831.  Whereupon,  to 
wit  in  June  1832,  a  supersedeas  was  obtained 
to  the  judgment,  upon  a  petition  in  the  name 
of  the  corporation.  In  April  1837,  the  court 
of  appeals  reversed  the  judgment,  and  en- 
tered J4idgment  for  the  plaintiffs ;  and  in 
May  1837,  judgment  was  entered  in  the  cir- 
cuit court  in  pursuance  thereof.  Execution 
being  then  issued,  one  of  the  defendants 
gave  a  forthcoming  bond  with  surety,  which 
was  forfeited.  Upon  this  bond  a  motion  was 
made  for  award  of  execution  in  the  name  of 
the  corporation,  and  the  defendants  produced 
the  acts  before  mentioned,  to  shew 
858  that  the  charter  expired  on  ihe  *lst  of 
January  1835;  and  this  prima  facie 
evidence  of  the  extinction  of  the  corporation 
was  not  met  by  any  countervailing  proof  on 
the  other  side ;  but  it  was  insisted  that  the 
judgment  of  the  appellate  court  imported 
that  the  corporation  was  in  existence  at  that 
time,  and  estopped  the  defendants  from 
shewing  the  contrary :  held^  that  according 
to  The  Bank  of  Alexandria  v,  Patton  and 
others,  1  Rob.  499,  had  the  attempt  been 
made,  when  this  case  was  in  the  appellate 
court,  to  arrest  further  proceedings  therein 
ou  the  ground  that  the  charter  had  expired,  it 
would  have  been  fruitless  ;  and  as  the  judg- 
ment of  the  appellate  court  could  not  have 
been  prevented  by  shewing  that  the  charter 
had  expired,  so  there  cannot  be  a  legal  in- 
tendment of  the  existence  of  the  corporation, 
from  the  fact  of  the  judgment  being  ren- 
dered. The  forthcoming  bond  and  the  exe- 
cution under  which  it  was  taken  were 
therefore  quashed,  and  the  assignee  left  to 
proceed  in  equity  to  obtain  the  benefit  of  the 
judgment :  dissentiente  Baldwin,  J. 

May  &c.  V,  State  bank  of  N.  Carolina,  56 

COSTS. 

1.  When  dismission  of  bill  by  legatees  to 
recover  legacies  will  be  without  costs.  See 
Lregatees  &c.  No.  6,  and 

Burnley's    representatives    v.   Duke 
and  others,  102,  3 

2.  When  vendor  obtaining  specific  execu- 
tion will  be  decreed  to  pay  costs.  See 
Specific  execution  No.  1,  and 

Wade's  heirs  v.  Greenwood  &  wife,     474 

3.  Costs  to  party  substantially  prevailing 
in  appellate  court.  See  Mortgages  &c.  No. 
6,  and 

Williamson's  ex 'or  v,  Howard,  39 

COUNTY  AND  CORPORATION  COURTS. 

1.  What  grants  of  administration,  original 
and  de  bonis  non,  are  valid.  See  Legatees 
&c.  No.  6,  and 

Burnley's    representatives    v.   Duke 
and  others,  102 

2.  What  is  a  final  proceeding  or  order  of 
county  court.     See  Supersedeas,  and 

Farneyhough's  ex'ors  v,  Dickerson 
Ac,  582 


3.  Under  the  act  of  March  15,  1832,  (Acts 
of  1831-2,  ch.  22,  §  9,)  a  free  negro  or  mulatto, 
for  simple  larceny  to  the  value  of  20  dollars 
or  less,  must  be  tried  by  a  justice  of  the 
peace  of  the  county  or  corporation,  and  a 
court  of  oyer  and  terminer  has  no  juriadio* 
tion  of  the  case. 

Cropper  v.  Commonwealth,  842 

4.  A  prisoner  confined  in  the  penitentiary 
under  the  judgment  of  a  court  of  oyer  and 
terminer,  for  an  offence  which  such  coort 
had  no  jurisdiction  to  try,  may  be  diacharged 
by  the  general  court  upon  a  writ  of  hatwas 
corpus.  S.  C.«        842 

COVERTURE. 
See  Husband  and  wife. 

CRIMINAI^  JURISDICTION    AND    PRO- 
CEEDINGS. 

I.  Grand  jury. 

1.  Who  is  a  freeholder  qualified  to  serve  as 
a  grand  juror.    See  Freehold,  and 

Commonwealth  v,  Burcher,  826 

II.  BaU. 

2.  What  is  no  ground  for  admitting  pris- 
oner to  bail.     See  Bail,  and 

Summerfield  v.  Commonwealth,  767 

UI.  Penitentiary  convict. 

3.  Proceedings  against  convict  received 
into  penitentiary  under  second  or  third 
sentence.    See  Penitentiary  convict,  and 

Brooks  V,  Commonwealth,  845 

IV.  Oyer  and  terminer. 

4.  Of  what  offence  court  of  oyer  and  ter- 
miner has  no  jurisdiction,  and  how  prisoner 
in  penitentiary  under  illegal  sentence  of 
such  court  may  be  discharged.  See  County 
and  corporation  courts  No.  3,  4,  and 

Cropper  v.  Commonwealth,  842 

V.  Indictment  and  process. 

5.  What  indictment  for  perjury  is  insuffi- 
cient.    See  Perjury,  and 

Thomas  v.  Commonwealth,  79S 

6.  Process  on  indictment  for  playing  at 
unlawful  game.     See  Gaming  No.  5,  and 

Wright  V.  Commonwealth,  800 

VI.  Petit  jury. 

7.  Who  shall  be  deemed  impartial  jurors 
for  the  trial  of  felony.  See  Jurors  No.  3, 
and 

M'Cune  v.  Commonwealth,  771 

859      *VII.  Competency  and  sufficiency  of 

evidence. 

8.  What  witness  for  commonwealth  on 
prosecution  for  perjury  has  no  disqualifying 
interest.    See  Witness  No.  2,  and 

Commonwealth  v.  Hart,  819 

9.  On  trial  for  forgery,  party  whose  sig^ 
nature  is  alleged  to  be  forged  need  not  be 
called  as  a  witness.    See  Forgery  No.  2,  and 

Foulkes  V.  Commonwealth,  836 

10.  When  secondary  evidence  of  contents 
of  forged  instrument  is  admissible.  See 
Forgery  No.  3,  and  S.  C,        836 

11.  What  is  not  a  writing  in  respect 
whereof  forgery  can  be  com mitted.  See  For- 
gery No.  1,  and  S.  C,        837 
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12.  Conatruction  of  act  of  March  26,  1842, 
concerning  recoveries  thereafter  had  for 
violations  of  the  gaming  laws.  See  Gaming 
No. '4,  and 

Pitman  v.  Commonwealth,  800 

13.  What  trespass  on  land  is  no  misde- 
meanor under  the  statute' of  February  14, 
1823.    See  Trespass,  and 

Campbell  &c.  v.  Commonwealth,         791 

14.  What  verdict  of  conviction  will  not  be 
set  aside  by  appellate  court  as  contrary  to 
the  evidence.    See  New  trial,  and 

Parsons  v»  Commonwealth,  772 

DECLARATION. 

What  declaration  in  case  by  ferry  owner 

for  disturbanqe  of  his  franchise  is  su£Bcient 

on  general  demurrer.    See  Ferry  No.  3,  and 

Patrick  v,  Ru£fners,  209 

DEED. 

1.  How  far  statement  in  deed  of  assign- 
ment is  evidence  of  the  consideration.  See 
Assignment  No.  1,  and 

Browning  v.  Headley,  342 

2.  What  vendee  of  land,  after  conveyance 
by  vendor  delivered  as  escrow,  is  a  free- 
holder qualified  to  serve  as  a  grand  juror. 
See  Freehold,  and 

Commonwealth  if,  Burcher,  826 

3.  Effect  of  deed  by  one  joint  tenant,  con- 
veying by  metes  and  bounds  a  portion  of 
the  land  held  jointly.    See  Joint  tenants,  and 

Robinett  v.  Preston's  heirs,  273 

4.  Relief  in  equity  against  estoppel  at 
law  by  deed  acknowledging  payment.  See 
Estoppel  No.  4,  and 

Radcliff  &c.  v.  High,  271 

5.  Relief  in  equity  where  deed  conveying 
land  has  been  accidentally  destroyed.  See 
Specific  execution  No.  1,  and 

Wade's  heirs  v.  Greenwood  &  wife,     474 

6.  See  Mortgages  and  trusts. 

DEPOSITIONS. 

Time  allowed  parties  in  chancery  for  tak- 
ing depositions.  See  Hearing  of  cause  No. 
1«  and 

Poling  V,  Johnson,  255 

DESCENTS. 

Concerning  inheritance  of  infant's  land 
derived  by  descent  from  his  mother,  see 
Writ  of  right  No.  2,  and 

Walkers  v.  Boaz  &c.,  485 

DISTRIBUTEE     AND     DISTRIBUTION. 
See  Legatees  and  distributees. 

DIVORCE. 

£if  ect  of  dissolution  of  marriage  on  right 
to  choses  in  action  of  the  wife.  See  Hus- 
band and  wife  No.  5,  and 

Browning  v,  Headley,  341 

DOWER. 

I.  When  precluded   by  sale  under  vendor's 

lien. 

1.  The  vendor  of  land  conveys  the  same  to 
the  vendee  in  fee  simple,  and  receives  part 
of  the  purchase  money,  but  no  security  for 
the  residue.    On  a  bill  in  equity  against  the 


vendee  to  enforce  the  implied  equitable  lien 
of  the  vendor,  a  decree  is  made  for  the  sale 
of  the  land,  and  the  proceeds  are  more  than 
sufficient  to  satisfy  what  remains  due  to  the 
vendor.  The  surplus  is  claimed  by  creditors 
of  the  vendee  who  have  obtained  judgments 
against  him,  and  taken  him  in  execution, 
from  which  he  escaped.  With  the  vendee's 
assent,  a  decree  is  made  in  favour  of  those 
creditors  for  the  surplus.  Afterwards,  the 
vendee  dying,  a  bill  is  filed  by  his  widow 
against  those  in  possession  of  the  land,  to 
wit,  one  to  whom  the  purchaser  at  the  sale 
under  the  decree  had  aliened  the  whole,  and 
two  others  to  whom  that  one  had  aliened  a 
part,  claiming  to  be  endowed:  held  by  two 
judges  (Stanard  and  Baldwin)  that  the 
860  land  *in  the  hands  of  the  purchasers 
is  not  chargeable  to  the  widow,  and 
that  her  bill  must  be  dismissed  ;  dissentiente 
Allen,  J.,  whose  opinion  was,  that  the  widow 
was  entitled  to  dower  in  the  surplus  which 
remained  after  satisfying  the  vendor's  lien, 
and  that  the  amount  to  which  she  was 
entitled  constituted  a  charge  upon  the  land 
in  the  hands  of  the  purchaser  at  the  sale 
under  the  decree,  and  of  those  claiming 
under  him. 

Wilson  &c.  V.  Davisson,  384 

II.  Dower  in  insured  property. 

2.  Lien  of  the  Mutual  Assurance  society 
on  dower  interest  in  property  insured,  and 
personal  responsibility  of  dowress.  See 
Mutual  Assurance  society  No.  2,  and 

Shirley  v.  Mut.  Ass.  society,  705 

III.  Right  to  dower  in  woodland. 

3.  A  husband  dies  seized  of  land  incapable 
of  cultivation,  and  no  otherwise  productive 
or  valuable  than  by  working  the  timber  and 
making  sale  thereof  when  converted  into 
shingles.  It  appears  that  previous  to  as  well 
as  after  the  husband's  death,  the  timber  was 
worked,  and  large  profits  derived  from  the 
sale  of  shingles.  Parties  coming  into  poses- 
sion  after  the  husband's  death,  under  a 
deed  of  trust  made  by  him  in  his  lifetime, 
admit  his  widow's  right  as  dowress  to  one 
third  of  the  timber  worked,  and  for  several 
years  pay  her  one  third  of  the  proceeds  of 
the  same.  Payment  is  afterwards  stopped  : 
held,  those  in  possession  Of  the  land  after 
the  husband's  death  shall  account  to  the 
widow  or  her  administrator  for  one  third  of 
the  profits  received  by  them  during  her  life, 
subject  to  credit  for  the  payments  made  by 
them  to  the  widow. 

Macaulay's  ex'or  v.  Dismal  swamp 
land  CO.,  507 

rv.  Right  to  recover  profits  from  husband's 

death. 

4.  Where  a  husband  makes  a  deed  of  trust 
conveying  land  with  power  to  the  trustees  to 
sell  the  same  for  payment  of  debts,  and  they 
allow  the  husband  to  remain  in  possession 
during  his  life,  and  make  no  sale  under  the 
deed  until  after  his  death,  the  husband  is  to 
be  considered  as  having  died  seized  of  the 
land  subject  to  the  deed  of  trust,  so  that  his 
widow,  if  she  did  not  join  in  the  deed,  and  is 
entitled  to  dower  in  the  land,  may  recover 
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rents  and  profits  from  the  husband's  death 
in  like  manner  as  if  the  deed  had  not  been 
made.  In  case  the  widow  die  before  recover- 
ing such  rents  and  profits,  the  same  may  be 
recovered  to  the  period  of  her  death  by  her 
administrator. 

Macaulay's  ex'or  v.  Dismal  swamp 
land  CO.,  507 

V.  Mode  of  enjoying  dower  in  proceeds  of 

land  sold. 

5.  The  principle  laid  down  in  Herbert  and 
others  v.  Wren  and  others,  7  Cranch  380, 
that  where  land  in  which  there  is  a  right  of 
dower  is  sold  in  a  suit  to  which  the  tenant  in 
dower  is  a  party,  the  other  parties  interested 
"have  a  right  to  insist  that  instead  of  a  sum 
in  gross,  one  third  of  the  purchase  money 
shall  be  set  apart,  and  the  interest  thereof 
paid  annually  to  the  tenant  in  dower  during 
her  life,"  approved. 

Wilson  &c.  V,  Davisson,  384 

VI.  Mode  of   calculating  present  value  of 

dower  interest. 

6.  The  table  of  longevity  referred  to,  which 
was  made  by  professor  Wigglesworth  of 
Cambridge  university,  and  published  in  the 
Transactions  of  the  american  academy,  vol. 
2,  p.  133,  and  also  republished  in  the  Ameri- 
Jurist,  vol.  11,  p,  492,  and  in  2  Rob.  Pract. 
p.  381.  When  the  present  value  of  a  dower 
interest  is  to  be  calculated,  the  probable 
duration  of  the  life  by  which  it  is  limited  and 
the  sum  derived  from  it  annually,  are  first 
to  be  ascertained,  and  then  the  calculation  is 
to  be  made,  not  by  discounting  simple  inter- 
est, but  by  discounting  compound  interest. 
For  the  present  value  of  an  annuity  is  that 
sum  which,  being  improved  at  compound 
interest,  will  be  sufficient  to  pay  the  annuity. 

Wilson  &c.  V,  Davisson,  384,  5 

VII.  What  laches    will    preclude    right    to 

account. 

7.  Under  a  deed  of  trust  of  land  made  by  a 
husband,  the  trustees  after  his  death  sell  the 
land,  and  the  purchaser  conveys  it  away  to 
others.  A  bill  is  afterwards  filed  by  the 
widow  against  the  trustees,  the  purchaser's 
executor,  and  those  in  possession,  claiming 
dower  in  the  land,  and  an  account  of  profits  ; 

pending  which  suit  the  widow  dies. 
861      The  bill  *upon  its  face  shews  a  delay, 

without  excuse,  of  more  than  20  years 
in  calling  the  trustees  and  the  purchaser's 
executor  to  an  account.  The  surviving 
trustee  swears  positively  that  he  has  paid 
over  to  the  widow  every  dollar  for  which  he 
and  his  cotrustee  were  accountable,  and  ex- 
hibits vouchers  in  proof  of  his  allegation. 
The  widow,  by  her  own  shewing  in  the  bill, 
prosecuted  to  recovery  a  suit  against  the 
executor  of  the  purchaser,  for  her  share  of 
the  profits  received  by  him ;  and  the  only 
pretext  for  a  further  demand,  and  that  with- 
out a  shadow  of  proof,  is  that  she  did  not 
recover  enough  :  held,  the  plaintifi^  is  entitled 
to  no  account  as  regards  the  trustees  and  the 
purchaser's  executor,  and  the  bill  was  prop- 
erly dismissed  as  to  them. 

Macaulay's  ex'or  v.  Dismal  swamp 
land  CO.,  507  | 


EJECTMENT. 

What  ejectment  on  demise  of  insolvent 
debtor  cannot  be  sustained.  See  Insolvent 
No.  3,  and 

Syrus  &c.  v,  Allison,  200 

ELrEGIT. 

Lrien  of  elegit  on  land  conveyed  in  trust,  and 
rights  of  elegit  creditor  against  pur- 
chaser under  the  deed. 

1.  Under  a  deed  of  trust  conveying  land 
with  general  warranty  to  secure  debts,  the 
land  is  sold  for  more  than  enough  to  pay 
those  debts.  The  purchaser  institutes  a  pro- 
ceeding against  the  grantor  for  unlawful  de- 
tainer, and  obtains  a  judgment  against  him. 
And  then  the  purchaser  insists,  1.  that  he 
was  not  bound  to  pay  his  purchase  money 
(and  therefore  cannot  be  charged  with  in- 
terest on  the  same)  until  he  obtained  posses- 
sion ;  and  2.  that  he  may  retain  part  of  the 
surplus  of  the  purchase  money  to  pay  the 
costs  recovered  by  the  judgment  on  his  com- 
plaint for  unlawful  detainer.  The  claims  of 
the  purchaser  are  objected  to  by  a  creditor  of 
the  grantor,  who  obtained  a  decree  against 
him  after  the  deed  of  trust,  and  sued  oat  an 
elegit  within  the  year :  held  (per  totam  cur- 
iam) the  claims  so  made  by  the  purchaser  can- 
not be  allowed.— The  purchaser  further 
claims  to  apply  other  parts  of  the  surplus  to 
extinguish  a  dower  right  in  the  property 
existing  at  the  time  of  the  warranty,  and  to 
pay  taxes  assessed  on  the  property  before 
the  sale  was  made  :  held  by  two  judges  (dxs- 
sentiente  Stanard,  J.)  these  claims  alao 
must  be  disallowed. 

Findlay  v.  Toncray,  374- 

2.  The  case  of  Foreman  v.  Ltoyd  and 
others,  2  Leigh  284,  recognized  as  a  binding 
authority.  S.  C,        374 

EMANCIPATION. 

The  decision  in  Maria  and  others  v.  Sur- 
baugh,  2  Rand.  228,  still  adhered  to. 

Ellis  V,  Jenny  and  others,  597 

ENTRY. 

1.  What  is  not  a  forcible  entry.  See  Forci- 
ble entry,  and 

Pauley  v.  Chapman,  235 

2.  Invalidity  of  entry  or  location  on  land 
settled  thirty  years,  on  which  taxes  have 
been  paid  within  that  time.  See  Patent  No. 
1,  2,  and 

Tichanal  v.  Roe, 


EQUITABLE  JURISDICTION. 

1.  To  relieve  against  estoppel  at  law.  See 
Estoppel  No.  4,  and 

Radcliff  &c.  v.  High,  271 

2.  To  relieve  reversioner  of  slave  removed 
pending   injunction.     See  Slaves  No.  2,  and 

Johns  V,  Davis's  ex'or  &c.,  729 

3.  To  relieve  cestui  que  trust  of  bond  se- 
cured by  trust  deed.  See  Trusts  &c.  No.  4, 
and 

Miller  v,  Trevilian  Ac,  1,  2 

4.  To  relieve  where  a  deed  conveying  land 
has  been  accidentally  destroyed.  See 
Specific  execution  No.  1,  and 

Wade's  heirs  v.  Greenwood  A  wife,      474 
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5.  When  rent  may  be  apportioned  in 
equity.     See  Rent,  and 

Mason  &c.  v,  Moyers,  606»  7 

6.  What  submission  is  binding^  and  entitles 
^o  specific  execution  of  the  award.  See 
Award  No.  1,  and 

Boyd's  heirs  v,  Magruder's  heirs,        761 

7.  Concerning  suit  by  distributee's  donee 
of  a  slave  against  executor,  to  injoin  sale 
-under  execution  against  distributee  for  his 
purchases  from  executor,  and  to  set  off  dis- 
tributable share  against  the  judgment,  see 
XrCgatees  &c.  No.  8,  and 

Hickerson's  adm'r  v.  Helm,  628 

^62         *8.  When  mill  owner  cannot  be  in- 
joined  from  rebuilding  dam.     See  Mills 
l^o.  2,  and 

Talley  v.  Tyree,  500 

9.  Denial  of  relief  in  equity  against  judg- 
ment, where  the  party  neglected  to  make 
•defence  at  law.    See  Laches  No.  3,  and 

Hendricks  &c.  v.  Compton's  ex'or,        192 

EQUITY  OF  REDEMPTION. 

1.  What  grantor  has  no  right  of  redemp- 
^on.    See  Mortgages  &c.  No.  2,  and 

Floyd  V.  Harrison  &c.,  161 

2.  Whether  mortgagee  may  sell  under 
power  given  by  the  mortgag'e  deed.  See 
Mortgages  &c.  No.  3,  and  S.  C,        162 

ESCROW. 

What  vendee  of  land,  after  conveyance  by 
-vendor  delivered  as  escrow,  is  a  freeholder 
•qualified  to  serve  as  a  grand  juror.  See 
JPreehold,  and 

Commonwealth  v.  Burcher,  826 

ESTOPPEL. 
I.  By  judgment. 

1.  What  judgment  recovered  by  a  corpo- 
ration will  estop  from  alleging  previous 
extinction  of  such  corporation.  See  Corpo- 
ration, and 

May  &c.  V.  State  bank  of  N.  Caro- 
lina, 56 

2.  How  far  evidence  aliunde  is  admissible 
to  shew  the  power  and  action  of  attorney  in 
fact  by  whom  judgment  was  confessed.  See 
Judgment  No.  1,  and 

Calwells  V.  Sheilds  &  Somerville,        305 

3.  What  defence  of  a  former  recovery  for 
the  same  cause  of  action  is  not  sustained. 
See  Former  recovery,  and 

Weaver  v.  Vowles,  438 

II.  Relief  in  equity  against  estoppel  at  law. 

4.  A  deed  conveying  land  contains  an  ac- 
knowledgment on  its  face  that  the  purchase 
money  has  been  paid,  though  in  truth  no 
payment  thereof  has  been  made.  In  an  ac- 
tion of  assumpsit  for  the  purchase  money, 
the  defendant,  by  way  of  estoppel,  relies 
upon  the  acknowledgment  in  the  deed ;  and 
the  plaintiffs,  believing  that  the  estoppel 
will  prevent  their  recovery  at  law,  dismiss 
their  action,  and  file  a  bill  in  equity  against 
the  purchaser :  held^  they  are  entitled  to  the 
aid  of  a  court  of  equity.  Accord.  Wilson's 
curator  v.  Sh  el  ton's  adm'r,  9  Leigh  342. 

Radcliff  &c.  v.  High,  271 


EVIDENCE. 
I.  Competency. 

1.  In  an  action  brought  by  keepers  of  a 
boarding  school  against  a  guardian,  for 
board,  tuition,  and  other  necessaries  fur- 
nished to  the  ward,  the  administrator  of  a 
previous  guardian  is  a  competent  witness  for 
the  plaintiffs. 

Young  V.  Warne  Ac,  420 

2.  What  witness  for  commonwealth  on 
prosecution  for  perjury  has  no  disqualifying 
interest.    See  Witness  No.  2,  and 

Commonwealth  v.  Hart,  819 

3.  Party  whose  signature  is  alleged  to  be 
forged  need  not  be  called  as  a  witness  for 
the  prosecution.    See  Forgery  No.  2,  and 

Foulkes  V,  Commonwealth,  836 

4.  When  secondary  evidence  is  admissible 
to  prove  contents  of  forged  instrument.  See 
Forgery  No.  3,  and  S.  C,        836,7 

5.  The  general  rule,  that  the  admission  of 
one  person  cannot  be  given  in  evidence 
against  another,  adverted  to  by  Baldwin,  J. 

Pettit  V,  Jennings  &c.,  676 

6.  Answer  of  assig'nor  no  evidence  against 
assignee  codefendant  to  prove  gaming  con- 
sideration of  bond.  See  Codefendants  No. 
1,  and  S.  C,        676 

7.  How  far  evidence  aliunde  is  admissible 
to  shew  the  power  and  action  of  attorney  in 
fact  by  whom  judgment  was  confessed.  See 
Judgment  No.  1,  and 

Calwells  V,  Sheilds  &  Somerville,  305 

8.  What  endorsement  on  bond  is  evidence 
to  repel  presumption  of  payment.  See  Bond 
No.  2,  3,  and 

Dabney's  ex'ors  v*  Dabney 's  adm'r,     622 

9.  What  evidence  is  competent  for  tenant 
in  writ  of  right  to  disprove  constructive 
seisin  of  demandant.  See  Writ  of  right  No. 
3,  and 

Dawson  v,  Watkins,  259 

10.  What  receipt  of  constable  is  evidence 
against  him  and  his  sureties  of  the  collection 
of  the  debt.     See  Constables,  and 

Smith  &c.  V.  The  governor,  229 

II.  Effect  and  sufficiency. 

11.  What  is  prima  facie  proof  of  the  con- 
sideration of  assignment.  See  Assignment 
No.  1,  and 

Browning  v.  Headley,  342 

12  Estoppel  at  law  by  deed  acknowledg- 
ing payment.     See  Estoppel  No.  4,  and 

Radcliff  &c.  v.  High,  271 

13.  What  judgtnent  recovered  by  corpora- 
tion will  estop  from  alleging  that  such  cor- 
poration had  previously  become  extinct. 
See  Corporation,  and 

May  &c.  V,  State  bank  of  N.  Caro- 
lina, 56 

14.  What  defence  of  a  former  recovery  for 
the  same  cause  of  action  is  not  sustained. 
See  Former  recovery,  and 

Weaver  v,  Vowles,  438 

15.  Weight  and  effect  of  inquisition  on  ap- 
plication to  establish  ferry.  See  Ferry  No. 
1,  and 

Muire  &c.  v.  Smith,  458 
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16.  What  proof  will  maintain  action  by 
ferry  owner  for  disturbance  of  his  franchise. 
See  Ferry  No.  4,. and 

Patrick  v,  Ruffners,  209 

17.  Eflfect  of  return  on  fi.  fa.  as  evidence 
in  action  ag^ainst  sheriff.  See  Fieri  facias 
No.  1,  and 

Lathrop  v,  L/umpkin  &c.,  49 

18.  Effect  of  constable's  receipt  as  evidence 
of  the  collection  of  the  claim.  See  Consta- 
bles, and 

Smith  &c.  V.  The  governor,  229 

19.  What  facts  are  insufficient  to  prove  a 
seisin  in  deed  by  pedis  positio.  See  Writ  of 
right  No.  4,  and 

Dawson  v.  Watkins,  259 

20.  Concerning  the  weight  and  effect  of  an 
answer  in  chancery  as  evidence  for  respond- 
ent, see  Answer  No.  2,  3,  and 

Thornton  v,  Gordon  Ac,  719 

21.  What  conviction  of  murder  in  the  sec- 
ond degree  is  warranted  by  the  evidence. 

Parsons  v.  Commonwealth,  772,  777 

EXECUTION. 
See  Fieri  facias. 

EXECUTORS  AND  ADMINISTRATORS. 

I.  Commissions  and  other  charges. 

1.  As  a  general  rule,  an  executor  is  not  en- 
titled to  commission  on  the  amount  of  debt 
due  from  him  to  the  testator,  and  credited  to 
the  estate  in  the  executorial  account.  Ac- 
cord. Carter's  ex'ors  v.  Cutting  and  wife,  5 
Munf.  227. 

Farneyhough's  ex'ors  v.  Dickerson 
Ac,  582 

2.  The  commission  of  an  executor  should 
not  be  on  the  amount  of  his  disbursements. 
He  ought  generally  to  be  allowed  a  commis- 
sion on  the  amount  of  the  credits  in  his  ac- 
count, except  on  a  credit  for  a  debt  due  from 
him  to  the  testator.  Though  some  of  the 
credits  are  for  bonds  due  the  estate,  that 
were  passed  over  by  the  executor  to  legatees, 
and  voluntarily  received  by  the  latter,  com- 
missions will  nevertheless  be  allowed  the 
executor  on  the  amount  of  such  bonds. 

S.  C,        582 

3.  An  item  of  $21,  paid  by  executors  for 
services  rendered  by  a  clerk,  t>eing  allowed 
by  commissioners,  the  same  was  excepted  to 
by  legatees,  upon  the  ground  that  what  the 
clerk  did  ought  to  have  been  done  by  the  ex- 
ecutors, and  therefore  that  he  should  be  paid 
out  of  their  commissions.  The  record  con- 
tained no  evidence  on  the  subject,  except  that 
the  date  of  the  item  was  a  few  days  after  the 
date  of  a  large  credit  for  sales  at  public  auc- 
tion, which  furnished  some  ground  for  the 
inference  that  the  clerk  was  employed  during 
those  sales :  held^  the  court  of  probate  did  not 
err  in  overruling  the  exception. 

S.  C,        582 

II.  Suit  by  ex'or  against  legatee. 

4.  When  overpaid  legatee  cannot  be  com- 
pelled by  executor  to  refund.  See  Legatees 
<Skc.  No.  11, 12,  and 

Davis  &c.  V.  Newman,  6^4 


III.  Suits  by  legatees  and  distribntees 
against  ex'or. 

5.  What  purchase  by  executor's  agent  at 
his  own  sale  of  land  will  t>e  set  aside  at  the 
suit  of  legatees,  and  what  decree  will  be  ren- 
dered in  their  favour.  See  Principal  and 
agent  No.  3,  and 

Buckles  V.  Lafferty's  legatees, 

6.  What  grants  of  administration  are 
what  payments  by  representative  of  deceased 
adm'r  to  succeeding  adm'r  are  good  against 
legatees ;  for  what  assets  succeeding  adm'r 
and  his  sureties  are  liable  to  legatees.  See 
Legatees  &c.  No.  6,  and 

Burnley's  representatives  v.  Dnke  Sl 
others,  102 

7.  Setoff  by  distributee  of  his  share  against 
judgment  for  purchases  at  executor's  sale. 
See  Legatees  &c.  No.  7,  and 

Hickerson's  adm'r  v.  Helm,  629 

8.  Injunction  by  distributee's  donee  of  a 
slave  to  sale  under  execution  for  distributee's 
debt  to  the  estate,  and  setoff  of  distributable 
share  against  the  judgment.  See  Legatees 
4a:c.  No.  8,  and  S.  C,        628 

9.  Measure  of  credit  to  distributee  for  slave 
sold  under  execution  on  judgment  for  bis 
purchases  at  executor's  sale.    See  Legatees 

&c.  No.  8.  and  S.  C,        628, 9 

864         *10«  Measure  of  widow's  rights  where 

slaves  of  husband  liable  to  her  dower 
have  been  sold  by  executor.  See  Widow  No. 
3,  and  S.  C,        629 

11.  What  legacy  is  a  charge  upon  the  exec- 
utor as  legatee,  and  does  not  render  his  sore- 
ties  responsible.    See  Will  No.  4,  and 

Arrington  v,  Cheatham  &  wife,  492 

12.  When  executor  guardian  de  facto  shall 
not  be  charged  with  interest  on  ward's  legacy. 
See  Guardian  and  ward  No.  2,  and 

S.  a,        492 

13.  Decree  on  guardianship  account  only* 
in  suit  by  ward  distributee  against  guardian 
administrator.  See  Guardian  and  ward  No. 
3,  and 

Williamson's  ex'or  v.  Howard,  39 

14.  Supersedeas  lies  for  legatee  exceptor 
to  order  of  county  court  admitting  executor's 
account  to  record.    See  Supersedeas,  and 

Farney hough's  ex'ors  v.   Dickerson 
&c., 


EXTINGUISHMENT. 

How  legal  remedy  on  joint  contract  may 
be  extinguished.  See  Joint  obligors  No.  1, 
Partnership,  and 

Ward  V.  Motter,  536 

FEME  COVERT. 
See  Husband  and  wife. 

FERRY. 

I.  Effect  of  inquisition  on  application  to 
establish  ferry. 

1.  Construction  of  the  act  in  2  R.  C.  1819, 
p.  261,  ch.  238,  which  provides  for  the  impan- 
eling of  a  jury  to  say  whether,  in  their  opin- 
ion, public  convenience  will  result  from  the 
establishment  of  a  proposed  ferry,  and  for 
the  return  of  this  opinion  to  the  county  court, 
••  who  thereupon,  as  well  as  upon  any  other 
evidence  that  may  be  offered,  shall  have  fnA 
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power  to  establish  such  ferry."  The  findingc 
of  the  jury  in  which  a  case  is  merely  evi- 
dence, and  the  weight  of  it,  under  all  the 
circumstances,  a  matter  for  the  discretion  of 
the  court. 

Muire  &c.  v.  Smith,  458 

II.  What  is  no  f^round  for  quashing  such 

inquisition. 

2.  Upon  the  return  of  the  certificate  of  a 
jary,  that,  in  their  opinion,  public  conveni- 
ence would  result  from  the  establishment  of  a 
proposed  ferry,  evidence  Us  introduced,!.  Of 
one  of  the  jurors,  who  proved,  that  before  he 
was  sworn,  he  had  made  up  an  opinion  that 
the  ferry  would  be  a  public  convenience ;  that 
he  thought  it  probable  he  might  have  ex- 
pressed this  opinion,  though  he  did  not  recol- 
lect to  have  done  so  ;  that  he  had,  before  he 
was  sworn,  signed  a  petition  for  the  said 
ferry  ;  and  that,  at  the  time  he  was  sworn, 
he  was  uninfluenced  by  the  said  opinion, 
and  prepared  to  render  an  impartial  verdict. 
2.  Of  another  juror,  who  proved  the  like  facts 
"With  regard  to  himself,  and  also  that  he  had 
expressed  his  opinion.  3.  Of  another  juror, 
"Who  proved  the  same  facts  with  regard  to 
himself  that  the  second  had  proved  with  re- 
g-ard  to  himself,  and  also  that  he  had  circu- 
lated a  petition  for  the  ferry.  Upon  this 
evidence  the  county  court  quashed  the  find- 
ing of  the  jury,  and  the  circuit  court  reversed 
the  judgment  of  the  county  court :  held^  the 
judgment  of  the  circuit  court  is  right. 

Muire  <Skc.  v.  Smith,  458 

in.  Declaration  in  case  for  disturbance 

of  franchise. 

3.  A  declaration  in  case  by  the  owner  of 
a  ferry  for  the  disturbance  of  his  franchise, 
contains  two  counts,  each  of  which  is  de- 
murred to.  The  first  count  sets  forth,  in 
substance,  that  the  plaintiff  was  possessed  of 
a  legally  established  ferry  ;  that  there  were 
^ood  and  convenient  roads,  ways  and  land- 
ings for  the  use  of  the  same  ;  and  that  there 
was,  and  of  right  ought  to  have  been,  a  free 
and  uninterrupted  passage  for  the  water  flow- 
ing in  and  down  the  river,  so  as  not  to  affect 
or  injure  the  landings,  ways  or  roads  at  the 
ferry :  and  it  charges  that  the  defendants 
wrongfully  placed  obstructions  in  the  river 
near  the  ferry  and  landings,  by  which  the 
current  of  the  stream  was  checked  and  di- 
verted, and  thrown  from  and  upon  the  land- 
ings (in  modes  particularly  described)  ; 
thereby  occasioning  the  plaintiff  great  labour 
and  expense,  destroying  or  injuring  the  roads 
and  landings,  rendering  the  embarkation  and 
debarkation  difficult,  and  preventing  the 
transportation  of  persons  and  property.  The 
second  count  is  the  same,  except  that,  instead 

of  alleging  a  possession  of  the  ferry  by 
865      the  plaintiff,  *it  avers  his  right  to  the 

reversion  thereof,  expectant  upon  the 
term  of  his  tenant,  in  whom  the  possession, 
use  and  enjoyment  are  charged  to  be,  and 
that  the  grievance  complained  of  is  to  the 
prejudice  of  the  plaintiff's  reversionary 
estate  :  held^  both  counts  are  good  on  general 
demurrer:  dissentiente  Allen,  J.,  who  was 
of  opinion  as  to  the  second  count,  that  it  not 
being  for  the  accruing  damages  consequent 


upon  the  obstruction,  but  by  the  reversioner 
for  an  injury  to  the  inheritance,  it  could  not 
be  sustained  without  an  averment  in  it  of 
possession  of  the  landings,  or  of  some  right 
to  their  use. 

Patrick  v.  Ruffners,  209 

IV.  What  proof  will  maintain  such  action. 

4.  In  an  action  by  the  grantee  of  a  ferry 
against  a  wrongdoer  who  disturbs  the  enjoy- 
ment of  his  franchise,  the  grant  of  the 
fraachise  from  the  public,  the  use  of  the 
ferry  with  its  appurtenant  landings  and  out- 
lets, and  the  fact  of  such  disturbance,  are 
all  that  need  be  established.  Nor  is  it  ma- 
terial whether  the  disturbance  is  by  invading 
the  plaintiff's  right  to  the  exclusive  trans- 
portation and  tolls,  or  by  obstructing  or 
impairing  his  navigation,  or  by  destroying 
or  injuring  the  landings  and  outlets.  Per 
Baldwin,  J. 

Patrick  v.  Ruffners,  209 

FIERI  FACIAS. 

I.  Effect  of  return  as  evidence   in    action 

against  sheriff. 

1.  In  debt  on  a  sheriff's  official  bond,  two 
breaches  are  assigned :  1.  that  the  sheriff 
had  levied  an  execution  of  the  relator  against 
an  administrator,  on  slaves  of  the  decedent, 
but  negligently  suffered  them  to  be  eloigned 
and  carried  off :  2.  that  the  sheriff  might 
have  levied  the  execution  on  such  slaves,  but 
neglected  so  to  do.  At  the  trial,  the 
plaintiff,  to  shew  the  issuing  of  the  execu- 
tion, and  the  reception  and  disposition  thereof 
by  the  sheriff,  was  under  the  necessity  of 
giving  in  evidence  not  only  the  execution 
with  the  return  originally  made  thereon,  but 
also  an  amendment  of  that  return,  made  by 
leave  of  court.  This  amendment  had  been 
made  not  by  obliterating  the  first  return  and 
substituting  another  in  its  place,  but  in  a 
more  proper  manner  by  making  an  addi- 
tion to  the  first  return ;  and  the  return 
thus  constituted  of  that  originally  made, 
and  of  what  was  afterwards  added,  was 
upon  its  face  contradictory  in  itself:  held^ 
that  the  defendant  had  a  right  t<9  rely 
upon  said  return  as  prima  facie  evidence 
in  his  favour;  that  the  plaintiff,  on  the 
other  hand,  was  at  liberty  to  disprove  any 
part  of  it,  as  well  by  intrinsic  evidence 
furnished  by  the  return  itself,  as  by  evidence 
aliunde ;  that  it  was  competent  for  the  de- 
fendant in  like  manner  to  sustain  any  part 
of  the  return  ;  and  it  was  the  province  of  the 
jury  to  decide,  upon  the  whole  evidence  fur- 
nished by  the  return  or  otherwise,  whether 
or  not  the  execution  was  levied  by  the  sheriff 
upon  the  property  of  the  intestate  in  the 
hands  of  the  administrator,  and  the  same 
thereafter  eloigned  and  lost  by  the  negligence 
of  the  sheriff ;  or  whether  or  not  the  sheriff 
might  have  levied  upon  such  property  in  the 
hands  of  the  administrator,  but  neglected  so 
to  do. 

I#athrop  V,  Lumpkin  &c. ,  49 

II.  Effect  of  sale  under  second  of  two  fi.  fas. 

2.  Whilst  on  the  one  hand,  where  an  officer 
holding  two  executions  sells  under  the  sec- 
ond, the  title  of  the  purchaser  is  good  against 


855 


2  ROB. 


Virginia  Rbports,  Annotatbd. 


INDEX 


the  plaintiff  in  the  first,  and  the  remedy  of 
the  latter  is  against  the  officer,  so  on  the 
other  hand  the  purchaser  at  such  sale  can- 
not invoke  the  lien  of  the  first  execution,  in 
aid  of  a  title  acquired  at  a  sale  made  under  the 
second.  Therefore,  where  a  slave  was  levied 
upon  under  a  fi.  fa.  delivered  to  a  constable 
before  any  conveyance  of  the  slave  by  the 
debtor,  and  other  executions  issued  after 
such  conveyance,  under  which  (and  not  un- 
der the  first  fi.  fa.)  the  evidence  tended  to 
prove  that  the  slave  was  sold,  it  was  held,  in 
an  action  brought  by  the  grantee  in  the  con- 
veyance against  the  purchaser  at  the  sale, 
that  the  title  of  the  purchaser  must  be  re- 
ferred to  the  process  under  which  the  sale 
was  made.  Accord.  Bckhols  v»  Graham  & 
others,  1  Call  492. 

M'Key  &c.  v.  Garth,  33 

III.  Action  against  sheriff  purchasing  at  his 
own  sale  under  fi.  fa. 

3.  The  owner  of  a  slave  sells  her,   but  re- 
mains in  possession.     The  slave  is  after- 
wards levied  upon    under  execution, 

866  *and  the  vendee  forbidding  the  sheriff 
to  sell,  the  creditor  gives  an  indemni- 
fying bond  with  security,  and  then  the  slave 
is  sold  by  the  sheriff,  and  the  sheriff  becomes 
himself  the  purchaser,  though  at  the  time  in 
the  name  of  another.  In  an  action  of  det- 
inue by  the  first  vendee  against  the  sheriff 
so  purchasing,  held,  the  question  whether  a 
sheriff  can  acquire  title  by  a  purchase  at  his 
own  sale  does  not  arise,  but  the  proper  en- 
quiry is  whether  the  title  of  the  plain ti^  is 
valid  against  the  execution  creditor. 

Tavenner  v,  Robinson,  280 

IV.  Injunction  to  sale  of  slave  under 

execution. 

4.  Injunction  by  distributee's  donee  of  a 
slave  to  sale  under  execution  for  distributee's 
debt  to  the  estate.  See  Legatees  &c.  No.  8, 
and 

Hickerson's  adm'r  v.  Helm,  628 

FINALITY. 

Of  proceeding  or  order  of  county  court. 
See  Supersedeas,  and 

Farneyhongh's  ex'ors  v,  Dickerson 
&c.,  582 

FORCIBLE  ENTRY. 

Case  in  which,  on  a  complaint  by  a  party 
under  the  statute  in  1  R.  C.  of  1819,  ch.  115, 
p.  455,  that  another  had  forcibly  turned  him 
out  of  possession  of  a  tenement,  the  jury  re- 
turned a  special  verdict  finding  the  facts, 
and  upon  those  facts  the  court  considered 
that  the  entry  was  not  'Vith  strong  hand 
or  with  multitude  of  people,"  and  rendered 
judgment  that  the  complaint  be  dismissed. 
Pauley  v.  Chapman,  235 

FOREIGN  ATTACHMENT. 

When  assignee's  plea  that  the  debtor  was 
resident  is  demurrable. 

In  a  suit  in  equity  in  the  circuit  court  of 
Russell,  against  an  absent  debtor  having 
lands  within  the  commonwealth,  after  a 
valuation  of  the  lands  had  been  made  and 
returned,  two  persons  filed  petitions,  setting 
forth  that    they   had  purchased  the    lands 


from  the  debtor  and  received  conveyances  of 
the  same,  and  praying  to  be  made  defend- 
ants. The  court  ordered  the  plaintiff  to 
amend  his  bill  and  make  them  parties,  which 
was  accordingly  done.  Whereupon  they  filed 
a  plea  alleging,  that  at  the  time  the  subpoena 
was  sued  out,  the  debtor  was  a  resident  of 
the  county  of  Russell  and  state  of  Virginia, 
subject  to  the  process  of  the  common  law 
courts  of  said  county,  and  possessed  of  per- 
sonalty sufficient  to  discharge  the  debts  doe 
by  him  to  the  plaintiff.  To  this  plea  the 
plaintiff  demurred:  held,  the  demurrer  should 
be  sustained :  for  the  petition  is  only  a  part 
of  the  case  for  the  purpose  of  having  the 
petitioners  made  defendants ;  and  so  far  as 
the  record  discloses,  they  may  have  been 
mere  strangers,  having  no  right  to  inter- 
meddle. Whether  the  debtor  was  nonresi- 
dent or  not,  was  a  question  foreign  to  them, 
until  by  their  answers  they  had  shewn  they 
had  an  interest  in  the  controversy. 

Smith  z^.  Hunt  &c.,  206 

FORGERY. 

I.  Of  what  writing  forgery  cannot  be 
committed. 

1.  Indictment  for  forging,  with  intent  to 
defraud  W.  &  W.,  a  letter  in  the  following 
terms:  *'Nottaway,  April  24,  1841.  Gent- 
Agreeable  to  mr.  Wm.  I.  Watkins'  request,  I 
take  pleasure  in  making  you  acquainted  with 
his  name,  and  would  say  to  you  that  he  is 
very  extensively  engaged  in  the  manufactur- 
ing of  tobacco,  and  has  made  some  large 
purchases,  and  says  that  he  wishes  to  pat- 
ronize you  (On  my  recommendation).  Yon 
may  be  assured  that  whatever  he  engages  to 
do  he  will  certainly  perform.  He  says  it  is 
probable  he  will  want  1000  dollars  by  the  1st 
of  May,  to  meet  his  engagements,  and  if  he 
apply  for  the  amount,  I  have  no  doubt  but 
you  will  accommodate  him.  The  roads  are 
in  such  a  condition  that  it  is  impossible  to 
get  any  produce  to  market.  Write  me  a  few 
lines  by  mr.  Watkins,  and  say  what  the 
chance  is  for  a  rise  in  tobacco.  Your  com- 
pliance with  the  above  will  very  much  oblige 
your  ob't  servant,  Joseph  M.  Foulkes. — 
P.  S.  Mr.  Watkins  prefers  giving  a  negoti- 
able note  payable  in  Petersburg  Exchange 
bank,  where  he  can  always  have  an  opportu- 
nity to  send  at  the  shortest  notice  and  draw. 
He  is  not  a  gentleman  of  a  low  mean  degree, 
but  one  that  is  a  perfect  gentleman  in  every 
sense  of  the  term.    I  am  confident,  as  I  have 

observed  to  him,  that  yon  will 
867  either  *let  him  have  the  money,  or 
endorse  for  him.  J.  M.  F."  :  h^ld,  this 
is  not  a  writing  in  respect  whereof  forgery 
can  be  committed,  either  at  common  law  or 
under  the  statute. 

Foulkes  V,  Commonwealth,  837 

II.    Party  whose  signature  is  forged  need 

not  be  called. 

2.  Upon  a  trial  for  forgery  of  a  written 
instrument,  the  commonwealth  may,  without 
producing  as  a  witness  the  party  by  whom 
the  instrument  purports  to  be  signed,  and 
without  accounting  for  his  absence,  prove 
by  the  evidence  of  other  witnesses  that  the 
instrument  is  not  genuine;  such  evidence 
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not  being*  in  its  nature  secondary  to  that  of 
the  party  whose  slg-nature  is  in  question. 
Foulkes  V,  Commonwealth,  836 

III.  Secondary  proof  of  forged  instrument 

3.  On  trial  of  indictment  for  forgery  of  a 
letter  of  credit  with  intent  to  defraud  W.  & 
W.,  the  commonwealth  proves  that  a  draft, 
presented  by  the  prisoner  to  W.  &  W.  at  the 
same  time  with  the  letter  of  credit,  had  been 
filed,  together  with  an  indictment  against 
the  prisoner  for  forging  the  same,  with  the 
clerk  of  the  court,  who,  on  making  search 
for  the  draft  among  the  papers  in  his  office, 
has  been  unable  to  find  it ;  and  thereupon 
the  commonwealth  offers  secondary  evidence 
of  the  contents  of  the  draft ;  no  notice  having 
been  given  to  the  prisoner,  before  the  jury 
was  impaneled,  of  any  intention  to  offer 
such  evidence :  held,  the  foundation  so  laid 
for  the  admission  of  the  secondary  evidence 
is  sufficient. 

Foulkes  V.  Commonwealth,  836,  7 

FORMER  RECOVERY. 

What  defence  of  a  former  recovery  for  the 
same  cause  of  action  is  not  sustained. 

In  assumpsit  for  work  and  labour  done, 
care  and  diligence  bestowed,  and  materials 
provided,  the  defendant,  besides  the  general 
issue,  pleaded  a  former  action  for  not  per- 
forming the  same  promises,  in  which  the 
plaintiff  recovered  damages  for  the  nonper- 
formance of  the  same :  the  plaintiff  replied 
that  the  promises  were  not  the  same  identical 
promises  in  respect  whereof  the  judgment 
was  recovered,  and  tendered  an  issue,  which 
was  joined.  At  the  trial,  the  plaintiff  hav- 
ing given  evidence  on  the  general  issue,  the 
defendant,  to  sustain  his  plea  of  former  re- 
covery, gave  in  evidence  the  record  of  the 
former  suit,  the  declaration  in  which  con- 
tained two  counts,  one  for  work  and  labour, 
care  and  diligence,  and  materials,  as  well  as 
for  goods  sold,  money  lent,  money  paid,  and 
money  received ;  and  the  other  upon  an  ac- 
count stated.  The  defendant  also  gave  in 
evidence  the  account  filed  in  that  case,  which 
contained  credits  and  charges  up  to  the  24th 
of  October  1835,  **  leaving  out  the  building  of 
a  large  barn,  and  work  done  on  a  new  mill.'' 
The  verdict  and  judgment  in  that  case  being 
for  $630.53  cents,  the  plaintiff  examined  a 
witness,  who  proved  that  an  account  was 
settled  with  the  defendant  in  October  1835, 
on  which  a  balance  of  $630.53  cents  was 
struck ;  that  the  account  filed  in  the  former 
cause  was  a  copy  of  the  account  so  settled ; 
and  that  the  settlement  did  not  include  the 
plaintiff's  demand  for  work  done  on  the  barn 
or  the  new  mill,  charged  in  the  account  in 
the  second  case,  but  that  this  demand 
remained  for  future  adjustment.  It  was 
farther  proved,  that  on  the  trial  in  the  former 
cause,  the  account  not  being  then  filed  which 
was  afterwards  filed  in  the  second  suit,  all 
evidence  in  regard  to  that  account  was  ex- 
'  eluded,  and  the  plaintiff  rested  his  case  on 
the  count  upon  an  account  stated,  and  relied 
upon  the  settlement  before  mentioned,  shew- 
ing* the  said  balance  of  $630.53  cents,  and  re- 
covered upon  that  ground  only.    Thereupon 


the  defendant  moved  the  court  to  exclude 
from  the  jury  all  the  evidence  offered  by  the 
plaintiff  in  support  of  the  items  charged  in 
the  account  filed  in  the  second  case,  on  the 
ground  that  he  was  precluded  from  recover- 
ing the  same  in  this  action  by  the  recovery 
in  the  former  suit,  and  that  the  demand  of 
the  plaintiff  for  the  said  sum  of  $630.53  cents 
recovered  in  the  former  suit,  and  for  the 
items  charged  in  the  account  filed  in  this 
case,  was  one  entire  demand,  and  could  not 
be  made  the  subject  of  two  separate  suits, 
and  therefore  the  plaintiff  was  precluded  by 
the  recovery  in  the  former  suit  from  re- 
covering in  this  suit.  But  the  court 
868  *overruled  the  motion,  and  a  verdict 
was  rendered  for  the  sum  found  by  the 
jury  to  be  due  upon  the  account  filed  in  the 
second  case.  On  a  supersedeas  to  the  judg- 
ment given  on  this  verdict,  the  same  was 
affirmed. 

Weaver  v.  Vowles,  438 

FRANCHISE. 

Action  for  disturbance.  See  Ferry  No.  3, 
4,  and 

Patrick  v,  Ruffners,  209 

FRAUD. 

1.  What  purchase  by  agent  from  princi- 
pal will  be  set  aside.  See  Principal  and 
agent  No.  2,  3,  and 

Buckles  V,  Lafferty's  legatees,  292 

2.  The  vendor  of  a  slave  continuing  in 
possession  until  an  execution  was  levied  on 
the  slave  more  than  a  year  after  the  sale,  and 
the  presumption  arising  from  the  inconsist- 
ency of  the  possession  with  the  title  claimed 
by  the  vendee  not  being  repelled  by  any  cir- 
cumstances appearing*  in  the  case,  but  the 
circumstances  on  the  contrary  confirming 
the  presumption  of  fraud,  the  sale  declared 
void  as  to  the  execution  creditor. 

Tavenner  v,  Robinson,  280 

FREEHOLD. 

A  lot  of  land  being  sold  for  a  sum  of  money 
payable  by  instalments,  the  vendee  receives 
immediate  possession,  and  the  vendor  signs, 
seals,  and  acknowledges  before  magistrates, 
a  conveyance  of  the  land  to  the  vendee  in  fee 
simple,  which  is  thereupon,  by  consent  of 
the  parties,  placed  in  the  keeping  of  a  third 
person,  to  be  retained  by  him  until  the  whole 
purchase  money  is  paid,  and  to  be  then  de- 
livered to  the  vendee.  The  vendee  pays 
some  of  the  instalments  as  they  become  due ; 
others  are  still  unpaid,  the  time  of  payment 
not  having  arrived :  held,  this  vendee  is  a 
freeholder  duly  qualified  to  serve  as  a  grand 
juror. 

Commonwealth  v.  Burcher,  826 

FREE  NEGROES  AND  MUIvATTOES. 

I.  What  issue  of  freedwoman  is  not  free. 

1.  The  decision  in  Maria  and  others  v, 
Surbangh,  2  Rand.  228,  still  adhered  to. 

Ellis  V.  Jenny  &  others,  597 

II.  Trial  for  petit  larceny. 

2.  Under  the  act  of  March  15,  1832,  (Acts  of 
1831-2,  ch.  22,  i  9,)  a  free  negro  or  mulatto, 
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for  simple  larceny  to  the  value  of  20  dollars 
or  less,  must  be  tried  by  a  justice  of  the  peace 
of  the  county  or  corporation,  and  a  court  of 
oyer  and  terminer  has  no  jurisdiction  of  the 
case. 

Cropper  v.  Commonwealth,  842 

GAMING. 

I.  What  is  no  evidence  against  assignee  of 

bond. 

1.  Answer  of  assignor  of  bond  is  no 
evidence  against  assignee  codefendant  to 
prove  gaming  consideration.  See  Codef end- 
ants  No.  1,  and 

Pettit  V,  Jennings  Ac,  676 

II.  Liability  of  obligor  in  gaming  bond  to 

assignee. 

2.  Though,  upon  a  bill  in  equity  by  an 
obligor  against  the  obligee  and  his  assignee, 
it  be  fully  proved  that  the  bond  was  given 
for  a  gaming  consideration,  still  the  obligor 
will  not  be  discharged  from  liability  to  the 
assignee,  if  the  assignee  had  no  knowledge 
before  the  bond  was  assigned  of  its  having 
been  executed  for  money  won  at  play,  and 
was  induced  to  purchase  the  same  by  the 
assurances  of  the  obligor  that  there  was  no 
objection  to  it  and  that  it  would  be  paid. 
Per  Baldwin,  J.  Accord.  Buckner  &c.  v. 
Smith  &c.,  1  Wash.  2%;  Hoomes  v.  Smock,  1 
Wash.  389;  Davis's  adm*r  v.  Thomas  &c.,  5 
Leigh  1.  Under  such  circumstances,  the  only 
question  is  as  to  the  amount  of  the  ob- 
ligor's liability  to  the  assignee.  Is  it  the 
whole  amount  of  the  bond,  or  is  it  the  sum 
paid  by  the  assignee  to  the  assignor  for  the 
assignment?  Per  Baldwin,  J.,  it  is  the 
former;  per  Allen,  J.,  the  latter. 

Pettit  V,  Jennings  &c.,  676 

III.  Decree  over  for  obligor  in  gaming  bond 

against  obligee. 

3.  In  an  injunction  suit  by  the  obligor  in  a 
gaming  security  against  the  obligee  and  as- 
signee, if  the  gaming  consideration  be  ad- 
mitted by  the  obligee's  answer,  but  not 
proved  by  any  competent  evidence  against  the 
assignee,  the  injunction  will  be  dissolved  and 

the  bill  dismissed  as  to  the  assignee,  but 
869      not  as  to  the  obligee.    *As  to  him  the 

cause  will  be  retained  until  payment 
by  the  obligor  to  the  assignee  of  the  money 
due  the  latter,  in  order  that  a  decree  may 
then  be  rendered  therefor  in  favour  of  the 
obligor  against  the  obligee. 

Pettit  V.  Jennings  &c.,  676 

IV.  Prosecution  for  unlawful  gaming. 

4.  The  statute  of  March  26,  1842,  (Acts  of 
1841-2,  ch.  69,  2  4,  p.  44,)  enacting  '*that  in  all 
recoveries  hereafter  had  for  violations  of  the 
gaming  laws,  the  fee  recovered  shall  be  ten 
dollars  for  the  commonwealth's  attorney, 
and  the  sum  of  thirty  dollars  shall  be  paid 
to  the  literary  fund  in  lieu  of  the  sum  as  at 
present  provided,"  had  no  application  what- 
ever to  offences  committed  before  its  passage, 
but  such  offences  remained  liable  to  prose- 
cution and  punishment  under  the  preexist- 
ing law,  in  the  same  manner  as  if  the  said 
statute  has  never  been  passed. 

Pitman  v.  Commonwealth,  800 
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V.  Process  on  indictment  for  playing^. 

5.  A  party  being  indicted  for  playing^  at 
an  unlawful  game,  the  court  immediately 
awards  a  capias  against  him,  returnable 
the  next  day;  at  the  return  day,  he  moves 
to  quash  the  capias  as  improper  process, 
which  motion  the  court  overrules,  and  com- 
pels him  to  plead  forthwith :  held^  the  ir- 
regularity (if  any)  in  this  proceeding  is  no 
sufficient  ground  to  reverse  judgment  against 
the  defendant. 

Wright  V.  Commonwealth,  800 

GENERAL  COURT. 

Jurisdiction  upon  habeas  corpus, 
beas  corpus,  and 

Cropper  v.  Commonwealth, 

GRAND  JURORS. 

Who  is  a  freeholder  qualified  to  serve 
grand  juror.     See  Freehold,  and 
Commonwealth  v.  Burcher, 

GUARDIAN  AND  WARD. 
I.  Action  against  guardian  for  necessaries. 

1.  In  an  action  brought  by  keepers  of  a 
boarding  school  against  a  guardian,  for 
board,  tuition,  and  other  necessaries  fur- 
nished to  the  ward,  the  administrator  of  a 
previous  guardian  is  a  competent  witness 
for  the  plaintiffs.  But  if  it  appear  that  the 
board,  tuition,  and  other  necessaries  were 
furnished  at  the  request  of  the  previous 
guardian,  and  no  express  promise  has  been 
made  by  the  second  guardian  to  pay  therefor, 
the  action  against  the  second  guardian  for 
the  same  cannot  be  maintained. 

Young  V,  Warne  &c.,  420 

U.  Liability  of  ex'or  guardian  de  facto. 

2.  For  several  years  an  infant  legatee 
resides  with  and  is  maintained  by  her  grand- 
mother, who  is  chargeable  with  the  payment 
of  the  legacy,  the  annual  interest  of  which 
is  less  than  the  annual  value  of  the  mainte- 
nance :  heldf  the  grandmother  shall  not  be 
charged  with  interest  on  the  legacy  during 
the  period  of  such  maintenance. 

Arrington  v.  Cheatham  &  wife,  492 

III.  Decree    in    suit    by   ward    distributee 
against  guardian  adm'r. 

3.  The  administrator  of  an  intestate  is  also 
guardian  of  one  of  the  distributees.  Upon 
the  termination  of  the  guardianship,  a  bill 
is  filed  against  the  guardian  and  his  sure- 
ties, to  recover  what  is  due  upon  the  guard- 
ianship account.  An  amended  btll  is 
afterwards  filed  against  the  administrator 
and  his  sureties,  to  recover  what  is  due  on 
the  administration  account.  Reports  are 
made  of  both  accounts.  But,  for  reasons 
appearing  to  the  court,  the  guardianship  ac- 
count is  recommitted  ;  and  then,  by  consent 
of  parties,  the  administration  account  is  also 
recommitted.  A  further  report  is  made  upon 
the  guardianship  account,  aud  none  upon 
the  administration  account.  Whereupon  the 
cause  is  heard  as  to  the  guardian  and  his 
sureties,  upon  the  further  report  so  made, 
and  a  decree  is  entered  against  them  for  the 
sum  deemed  by  the  court  to  be  due  upon  the 
guardianship  account.    From  this  decree  an 
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appeal  la  taken  by  a  party  interested  to  g-et 
rid  of  or  reduce  the  amount.  In  the  appellate 
court  it  is  urged  by  the  appellee,  that  the 
balance  stated  as  due  on  the  gtiardian's 
account  should  be  aug'tnented,  by  incorpo- 
rating in  it  the  appellee's  share  of  the  balance 
due  on  the  administration  account :  held, 
this  claim  cannot  be  sustained :  1st,  because 

the  case  was  heard  and  the  decree  ren- 
870      dered  between  the  parties  *to,  and  on 

the  claim  made  by,  the  original  bill  for 
the  settlement  of  the  guardianship  account, 
as  contradistinguished  from  the  administra- 
tion account,  the  settlement  of  which  was 
sought  by  the  amended  bill :  2dly,  because 
the  case  was  not  prepared  for  hearing  as  to 
the  administration  account ;  it  standing,  as 
to  that  account,  on  a  consent  order  recommit- 
ting the  same,  and  the  record  of  course  fur- 
nishing no  account  on  which  a  definite  charge 
or  decree  in  respect  to  the  administration 
account  could  be  made:  3dly,  because  no 
claim  was  made  in  the  court  below  by  the 
appellee,  to  bring  into  the  guardianship  ac- 
count any  charge  against  the  guardian 
arising  out  of  the  administration  account. 
Williamson's  ez'or  v,  Howard,  39 

4.  AfiBrmance  of  decree  in  favour  of  ward 
against  gtuirdian,  deficiency  in  one  charge 
to  ward  being  regarded  as  an  equivalent  for 
excess  in  another.  See  Appellate  jurisdic- 
tion No.  8,  and  S.  C,        40 

HABEAS  CORPUS. 

A  prisoner  confined  in  the  penitentiary 
under  the  judgment  of  a  court  of  oyer  and 
terminer,  for  an  offence  which  such  court 
had  no  jurisdiction  to  try,  may  be  discharged 
by  the  general  court  upon  a  writ  of  habeas 
corpus. 

Cropper  v.  Commonwealth,  842 

HEARING  OF  CAUSE. 

I.  What  setting  for  hearing  is  premature. 

1.  In  a  suit  in  chancery,  when  an  answer 
is  filed  at  rules  in  due  time,  four  months 
from  the  time  of  the  replication  to  the  an- 
swer are  allowed  the  parties  for  taking  their 
depositions,  by  the  act  of  February  17,  1823, 
in  Sess.  Acts  of  1822-3,  p.  39,  ch.  37,  §  1, 
Suppl.  to  Rev.  Code,  p.  129.  And  until  the 
expiration  of  the  said  four  months,  neither 
party  has  the  right  (without  the  consent  of 
the  other)  to  set  the  cause  for  hearing. 

Poling  V.  Johnson,  255 

II.  Consequence  if  cause  be  prematurely  set 

and  heard. 

2.  It  appearing  by  the  record  of  a  suit  in 
chancery,  that  the  answer  and  replication 
were  filed  at  August  rules  1840;  that  at 
September  rules  1840  the  plaintiff  set  the 
cause  for  hearing ;  and  that  on  the  5th  of 
October  1840  the  cause  was  heard  upon  the 
bill,  answer,  replication,  depositions,  ex- 
hibits, and  arguments  of  counsel,  and 
a  decree  made  against  the  defendants, 
held,  the  cause  was  prematurely  set  for 
hearing,  and  prematurely  heard.  The  de- 
cree was  therefore  reversed'  with  costs, 
and  the  cause  remanded,  with  directions 
to   the    court    below    to  send  the   case    to  I 


rules,  there  to  remain  for  two  months  before 
it  shall  be  set  for  hearing  at  the  instance  of 
either  party,  (unless  it  be  set  for  hearing 
before  the  lapse  of  the  two  months  by  the 
consent  of  parties,)  and  for  such  decree  in 
the  case  after  it  shall  be  set  for  hearing,  as 
may  be  proper.  Accord.  Dalby  v.  Price,  2 
Wash.  191. 

Poling  V,  Johnson,  255 

HEIR. 

1.  Concerning  inheritance  of  infant's  land 
derived  by  descent  from  his  mother,  see 
Writ  of  right  No.  2,  and 

Walkers  z>.  Boaz  &c.,  485 

2.  Concerning  contribution  between  realty 
and  personalty  conveyed  in  trust  for  pay- 
ment of  debts,  where  conversion  takes  place 
after  death  of  grantor,  see  Mortgages  &c. 
No.  8,  and 

Perrin  &c.  v.  LK)max  &c.,  133 

3.  When  specific  execution  will  be  decreed 
against  heirs  of  vendee.  See  Specific  execu- 
tion No.  1,  and 

Wade's  heirs  v.  Greenwood  &  wife,     474 

4.  What  decree  will  be  rendered  against 
such  heirs.  See  Specific  execution  No.  2, 
and  S.  C,        475 

5.  Allowance  of  time  for  redemption  in 
such  case,  and  sale  upon  credit.  See  Spe- 
cific execution  No.  3,  and  S.  C,        475 

HENRICO  CHANCERY  COURT. 

Jurisdiction  to  revise  decision  of  auditor 
disallowing  claim  against  commonwealth. 
See  Banks,  and 

Commonwealth  v.  Farmers  bank,        737 

HUSBAND  AND  WIFE. 

I.  When  husband  is  a  mere  trustee  for  the 

wife. 
1.  By  deed  of  marriage  settlement,  per- 
sonal   property   of   the    wife    is    conveyed 

to    the    husband     for    the    exclusive 
871      *benefit  of  the  wife  and  her  children 

during  her  life,  and  at  her  death  for 
her  issue,  if  any  then  living  ;  and  it  is  pro- 
vided that  in  the  event  of  the  wife's  dying 
without  issue,  the  property  shall  be  distrib- 
uted in  the  same  manner  as  if  the  deed  had 
not  been  made.  Upon  the  death  of  the  hus- 
band without  children  (the  wife  still  living), 
a  creditor  of  the  husband,  at  whose  suit  the 
latter  took  the  oath  of  insolvency,  claims 
that  the  husband  has  an  interest  in  the  prop- 
erty, which  may  be  charged  in  the  event  of 
the  wife's  dying  without  issue :  held,  the 
conveyance  to  the  husband  was  merely  in 
the  character  of  trustee,  and  its  effect  was 
to  intercept  the  marital  rights  of  the  hus- 
band, and  preclude  him  from  all  beneficial 
interest  during  the  existence  of  the  trust ; 
that  the  provision  for  the  event  of  the  wife's 
dying  without  issue  looked  not  to  the  state 
of  things  existing  at  the  time  of  the  mar- 
riage, but  to  such  as  should  exist  at  the 
death  of  the  wife  ;  that  the  purpose  was  in 
such  event  to  divest  the  legal  title  conveyed 
to  the  husband  as  trustee,  and  let  the  per- 
sonal estate  stand  upon  the  same  footing  as 
any  other  personal  chattels  of  a  wife  not 
reduced  into  possession  by  the  husband  du- 
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ring  the  coverture ;  that  if  the  husband  had 
survived  the  wife,  he  would  have  had  a  ri|;ht 
to  administer  upon  her  personal  estate,  and 
hold  the  same  free  from  distribution  ;  but  in 
the  event  that  actually  occurred,  of  the  sur- 
vivorship of  the  wife,  the  husband  at  no 
time  acquired  any  individual  ownership  of 
the  subject. 

Matthews  &    co.    v.    Woodson  and 
others,  601 

II.  Dower. 

2.  See  title  Dower,  and 

Wilson  &c.  V.  Davisson,  384 

Macaulay's  ez'or  v.  Dismal  swamp 

land  CO.,  507 

Shirley  v.  Mutual  Assurance  society, 

70S 

III.  Validity,  as  against  wife  surviving,  of 
husband's  assignment  of  her  personalty. 

3.  The  rule  laid  down  by  sir  Thomas 
Plumer  in  Homsby  v,  Lee,  2  Madd.  C.  R. 
16,  american  edi.  352,  and  Purdew  v.  Jackson, 
1  Russ.  1,  and  afterwards  confirmed  by  lord 
I/yndhurst  in  Honner  v.  Morton,  3  Russ.  65, 
3Cond.  Eng.  Ch  Rep.  298,  that  where  a  hus- 
band assigns  personal  property  in  which  his 
wife  has  a  reversionary  interest  expectant 
on  the  death  of  tenant  for  life,  and  the  wife 
and  the  tenant  for  life  both  outlive  the  hus- 
bandr  the  wife  is  entitled  by  survivorship 
in  preference  to  the  assignee,  recognized  as 
correct  by  Allen,  J.  Contra,  opinion  of  Gib- 
son, C.  J.,  in  the  case  of  Siter  &  another,  4 
Rawle  471-483. 

Browning  v,  Headley,  340 

4.  The  rule  laid  down  in  Lord  Carteret  v. 
Paschal,  3  P.  Wms.  197,  2  Brown's  Par.  Cas. 
10  (Tomlin's  edi.)  and  Bates  v.  Dandy,  2 
Atk.  207,  1  Russ.  33,  note,  and  3  Russ.  70,  3 
Cond.  Bng.  Ch.  Rep  301,  note,  that  where 
the  wife  has  a  present  interest  in  personal 
property,  and  the  husband  makes  a  particu- 
lar assignment  of  that  interest  for  valuable 
consideration,  though  the  thing  assigned  be 
no  farther  reduced  into  possession  during 
the  coverture,  the  title  of  the  particular 
assignee  will  be  good  against  the  wife  sur- 
viving, recognized  as  correct  by  judges 
Allen  and  Stanard.  S.  C,        340, 41 

5.  A  testator  directed  his  personal  estate 
to  be  divided  into  shares,  of  which  he  gave 
one  share  to  his  daughter.  The  daughter's 
husband,  for  valuable  consideration,  as- 
signed all  the  interest  to  which  he  was  enti- 
tled, in  right  of  his  wife,  in  her  father's 
estate.  After  this  assignment,  an  act  of 
assembly  was  passed  by  the  legislature  of 
Kentucky,  in  which  state  the  husband  and 
wife  had  become  domiciled,  declaring  the 
marriage  contract  between  them  forever 
dissolved  so  far  as  respects  her,  and  restor- 
ing her  to  all  the  rights  and  privileges  of  an 
unmarried  woman,  and  further  declaring 
her  entitled,  out  of  the  estate  of  the  husband, 
to  receive  alimony  agreeably  to  the  laws  of 
the  commonwealth.  On  a  bill  by  the  as- 
signee against  the  testator's  executor,  the 
husband,  and  the  wife,  to  recover  her  share 
of  her  father's  estate,  held  by  two  judges, 
1.  That  by  the  act  of  divorce,  the  right  of 
the  wife  to  her  choses  in  action  not  reduced 
into    possession    during    the    coverture,  is 


placed  on  the  same  ground  ak  if  the  huslMuid 
had  then  died :  but,  2.  That  the  interest  of 

the  wife  in  the  subject  assigned  being 
872      a  present,  not  a  reversionary  *interest, 

and  there  being  a  particular  asugn- 
ment  of  that  interest  for  valuable  conuder- 
ation,  the  title  of  the  assignee  is  good  against 
the  wife.  8.  C,        341 

IV.  Wife's  right  to  provision  against  hns- 
band  and  his  assignee. 

6.  The  doctrine  of  the  english  chancery, 
that  where  an  absolute  equitable  interest  is 
given  to  the  wife,  the  court  will  not  permit 
the  husband  to  recover  it  without  making  a 
provision  for  the  wife,  and  that  the  husband's 
assignee,  whether  general  or  particnlar, 
takes  his  interest  subject  to  the  same  equity, 
recognized  as  binding  upon  the  conrts  of 
this  state.  And  the  doctrine  carried  farther 
than  it  was  carried  in  Beresford  Ac,  v.  Hob- 
son  &c.,  1  Madd.  C.  R.  361,  american  edi.  199. 
by  sir  Thomas  Plumer,  who  considered  that 
the  court  in  no  case  haul  given  the  whole  to 
the  wife ;  not  even  '*  where  the  husband  has 
left  his  wife  and  gone  abroad." 

Browning  v,  Headley,  341 

7.  A  testator  directs  his  estate  other  than 
slaves  to  be  turned  into  money,  and  directs 
the  slaves  and  money  to  be  divided  amongst 
ten  legatees,  any  advances  to  whom  are  to 
be  deducted  from  their  respective  shares. 
The  husband^of  a  daughter  assigns  her  in- 
terest for  valuable  consideration.  On  a  bill 
by  the  assignee  against  the  executor,  the 
husband,  and  the  wife,  it  is  insisted  by  the 
wife  that  a  provision  should  be  made  for 
her.  No  evidence  is  taken  by  the  assignee 
to  shew  that  the  whole  interest  would  be 
more  than  an  adequate  provision.  Bat  it 
appears  that  the  penalty  of  the  executor's 
bond  was  only  30,000  dollars,  and  the  c<hi- 
sideration  for  the  assignment  only  1500  dol- 
lars ;  that  the  husband  had  received  from 
the  testator  upwards  of  2000  dollars  in 
money  and  property,  and  that  he  had  squan- 
dered the  same,  and  then  abandoned  his 
wife,  leaving  her  with  6  or  7  children  in  a 
destitute  condition,  in  consequence  of  which 
she  obtained  a  divorce :  held,  under  the  cir- 
cumstances, no  enquiry  before  a  commis- 
sioner is  necessary,  to  ascertain  what  would 
be  a  reasonable  provision  for  the  wife ;  that 
it  is  plain  the  whole  residue  coming  from 
her  father's  estate  will  not  be  more  than  an 
adequate  provision  for  her ;  and  the  bill 
should  be  dismissed.  S.  C,        341,  2 

IDENTITY. 

Proceedings  to  identify  convict  received 
into  penitentiary  under  second  or  third  sen- 
tence.   See  Penitentiary  convict,  and 

Brooks  V,  Commonwealth,  845 

INDICTMENT. 
See  Criminal  jurisdiction  and  proceedings. 

INFANT. 

1.  Concerning  inheritance  of  infant's  land 
derived  by  descent  from  the  mother,  see  Writ 
of  right  No.  2,  and 

Walkers  v,  Boaz  &c.,  48S 

2.  See  Guardian  and  ward. 
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INJUNCTION. 


1.  By  distributee's  donee  of  a  slave,  to 
sale  under  execution  for  distributee's  debt 
to  the  estate.    See  Leg-atees  &c.  No.  8,  and 

Hickerson's  adm'r  v.  Helm,  628 

2.  Relief  to  ^reversioner  of  slave  removed 
pending^  injunction.    See  Slaves  No.  2,   and 

Johns  V,  Davis's  ez'or  &c.,  729 

3.  When  mill  owner  cannot  be  enjoined 
from  rebuilding  dam.    See  Mills  No.  2,  and 

Talley  v.  Tyree,  500 

4.  An  appeal  lies  to  the  court  of  appeals 
from  an  order  of  a  circuit  court  overruling  a 
motion  to  dissolve  an  injunction  which  was 
improvidently  granted.  Accord.  Lomax  v, 
Picot,  2  Rand.  247. 

Talley  v,  Tyree,  500 

INQUISITION. 

Weight  and  effect  of  inquisition  on  appli- 
cation to  establish  ferry,  and  what  is  no 
ground  for  quashing  such  inquisition.  See 
Ferry  No.  1,  2,  and 

Muire  &c.  v.  Smith,  458 

INSOLVENT. 

1.  What  marriage  settlement  exempts  the 
personalty  of  wife  from  liability  to  creditor 
of  insolvent  husband.  See  Husband  and 
wife  No.  1,  and 

Matthews  &  co.  v,  Woodson  &  others,  601 

2.  When  objection  that  sheriff  is  no  party 
to  suit  in  equity  for  satisfaction  out  of  insol- 
vent's estate  will  not  avail  in  appellate 
court.     See  Codef  endants  No.  2,  and 

Chappell  V,  Robertson,  590 

873  *3.  Where  a  person  taken  in  execu- 
tion is  discharged  as  an  insolvent 
debtor,  the  estate  in  lands  belonging  to  him 
at  the  time  of  such  discharge  is,  by  the  act  in 
1  R.  C.  of  1819,  ch.  134,  §  34,  p.  538,  so  com- 
pletely vested  in  the  sheriff  of  the  county 
wherein  such  lands  lie,  that  an  ejectment  for 
such  lands  cannot  afterwards  be  maintained 
on  the  demise  of  the  insolvent  debtor,  while 
the  execution  remains  unsatisfied. 

Syrus&c.  v,  Allison,  200 


INSURANCE. 

See  Mutual  Assurance  society,  and 
Shirley  v,  Mut.  Ass.  society, 

INTEREST. 


705 


1.  Application  of  payment  to  principal 
instead  of  interest.  See  Payment  No.  1, 
Trusts  &c.  No.  4,  and 

Miller  v,  Trevilian  and  others,  1 

2.  When  purchaser  of  land  under  trust 
deed  is  liable  for  interest  before  obtaining 
possession.    See  Elegit  No.  1,  and 

Findlay  v.  Toncray,  374 

3.  When  executor  guardian  de  facto  shall 
not  be  charged  with  interest  on  ward's 
legacy.     See  Guardian  and  ward  No.  2,  and 

Arrington  v,  Cheatham  &  wife,  492 

4.  What  interest  is  to  be  discounted  in 
ascertaining  present  value  of  annuity.  See 
Dower  No.  6,  and 

Wilson  &c.  V,  Davisson,  384,  5 


INTERROGATORIES. 

Case  in  which  a  defendant  was  brought  in 

by  a  messenger  to   answer  interrogatories. 

Johns  V.  Davis's  ex'or  &c.,  729 

JOINT  OBtvIGORS. 

Extinguishment  of  remedy  on  joint  contract. 

1.  Where  two  or  more  are  jointly  bound 
by  contract,  the  legal  remedy  must  be  pur- 
sued against  all.  And  if,  by  act  of  the 
claimant  in  such  joint  contract,  one  or  more 
of  the  parties  jointly  bound  be  discharged, 
so  that  all  cannot  be  subjected  to  a  joint 
judgment,  none  are  liable  on  the  joint  con- 
tract.   Per  Stanard,  J. 

Ward  V.  Motter,  536 

2.  See  Partnership,  and  S.  C,        536 

JOINT  TENANTS. 

Effect  of  deed  by  one,  conveying  part  of  the 
land  by  metes  and  bounds. 

At  the  trial  of  the  mise  joined  in  a  writ  of 
right,  after  the  demandants  had  introduced 
a  grant  to  their  ancestor,  embracing  the 
land  demanded,  the  tenant  introduced  an 
earlier  grant  of  the  land  to  two  grantees, 
and  offered  to  give  in  evidence  a  deed  from 
one  of  those  grantees,  conveying  by  metes 
and  bounds  a  particular  part  of  the  land  to  a 
person  under  whom  he  (the  tenant)  claimed, 
and  also  offered  other  evidence  tending  to 
prove  thlt  partition  had  been  in  fact  made, 
though  without  deed,  between  the  two  gran- 
tees. The  circuit  court,  being  of  opinion 
that  the  conveyance  by  metes  and  bounds  by 
one  joint  tenant,  of  a  portion  of  the  land 
held  jointly,  was  void,  refused  to  permit  the 
same  to  go  in  evidence  to  the  jury  ;  and  a 
verdict  and  judgment  were  rendered  for  the 
demandants :  held^  the  circuit  court  erred ; 
and  its  judgment  therefore  reversed,  the  ver- 
dict set  aside,  and  the  cause  remanded  for  a 
new  trial,  on  which  the  conveyance,  if 
offered,  is  not  to  be  rejected  on  the  ground 
that  it  is  void. 

Robinett  v,  Preston's  heirs,  273 

JUDGMENT. 

I.  What  is  the  record  of  a  judgment  con- 
fessed, and  how  far  evidence  aliunde  is 
admissible  to  shew  the  power  and 
action  of  attorney  confessing 
the  same. 

1.  On  a  motion  for  award  of  execution 
against  three  obligors  in  a  forthcoming  bond, 
one  of  whom  is  principal  and  the  other  two 
are  sureties,  the  entry  upon  the  record  states 
that  as  well  the  plaintiffs  came  by  their 
attorney,  *'as  the  defendant  M."  (the  princi- 
pal) "in  his  proper  person,  and  the  other 
defendants  by  their  attorney,  and  the  said 
defendants  acknowledge  judgment."  In  the 
same  entry  (after  the  judgment)  is  the  follow- 
ing :  "And  the  plaintiffs  by  their  attorney 
here  in  court  release  to  the  defendants  183 
dollars  60  cents,  and  agree  to  stay  execution 
of  this  judgment  until  the  first  day  of  the 
next  term."  On  a  bill  in  equity  by  the 
sureties,  claiming  a  discharge  on  the  ground 
that  the  agreement  to  stay  was  without 
874      their  consent  *or  knowledge,  it  is  al- 
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leged  that  the  sureties  did  not  appear 
by  an  attorney  at  law,  but  by  an  attorney  in 
fact ;  that  the  power  under  which  the  attor- 
ney acted  did  not  authorize  him  to  confess 
judgment  with  stay  of  execution  ;  and  that 
in  fact  he  never  consented  to  such  stay,  but 
the  agreement  for  the  stay  was  with  the 
principal  alone.  The  power  of  attorney  is 
in  these  words  :  **We  authorize  J.  M.  to  con- 
fess judgment  for  us  and  in  our  name,  on  a 
delivery  bond  in  favour  of  S.  A  S.  executed 
by  us  on  the  18th  November  1840 ;"  and  is 
signed  and  sealed  by  the  three  obligors; 
keid,  1.  That  the  entry  must  be  taken  al- 
together, and  regarded  as  the  record  of  a 
judgment  between  the  parties  upon  the  con- 
fession of  the  defendants  therein,  with  the 
condition  of  a  stay  of  execution.  2.  That  it 
not  appearing  from  that  record  whether  the 
sureties  appeared  by  an  attorney  at  law  or 
an  attorney  in  fact,  evidence  aliunde  is  ad- 
missible for  the  purpose  of  proving  that 
they  appeared  by  an  attorney  in  fact,  and  to 
shew  the  authority  under  which  he  acted. 

3.  That  the  power  of  attorney  under  which 
the  attorney  acted  did  authorize  the  confes- 
sion of  a  judgment  with  stay  of  execution. 

4.  That  parol  testimony  is  not  admissible  to 
prove  that  so  much  of  the  entry  as  relates  to 
the  stay  of  execution  was*  without  the  con- 
sent of  the  said  attorney  ;  dissentiente  Stan- 
ard,  J. 

Calwells  V,  Sheilds  &  Somerville,        305 

II.  Estoppel  by  judgment. 

2.  What  judgment  recovered  by  corpora- 
tion will  estop  from  alleging  previous 
extinction  of  such  corporation.  See  Corpo- 
ration, and 

May  &c.  V,  State  bank  of  N.  Caro- 
lina, 56 

3.  What  defence  of  a  former  recovery  for 
the  same  cause  of  action  is  not  sustained. 
See  Former  recovery,  and 

Weaver  v,  Vowles,  438 

III.  Finality  of  judgment. 

4.  What  is  a  final  proceeding  or  order  of  a 
county  court,  to  which  a  supersedeas  lies. 
See  Supersedeas,  and 

Farneyhough's  ex'ors  v.   Dickerson 

&c.,  582 

.  IV.  Denial  of  relief  in  equity. 

5.  Denial  of  relief  in  equity  against  judg- 
ment, where  the  party  neglected  to  make 
defence  at  law.    See  Laches  No.  3,  and 

Hendricks  &c.  v,  Compton's  ex'or,       192 

JURISDICTION. 

See  Equitable  jurisdiction,  Appellate  juris- 
diction. Criminal  jurisdiction  and  proceed- 
ings. 

JURORS. 

I.  Grand  jurors. 

1.  Who  is  a  freeholder  qualified  to  serve  as 
a  grand  juror.     See  Freehold,  and 

Commonwealth  v,  Burcher,  826 

II.  Jurors  upon  inquest. 

2.  What  declarations  and  conduct  of  jurors 
are  no  ground  for  quashing  inquisition  on 


application  to  establish  ferry.    See   Ferry 
No.  2,  and 

Muire  Ac,  v.  Smith,  458 

III.  Who  shall  be  deemed  impartial  jurors 

for  trial  of  felon. 

3.  On  the  separate  trial  of  a  prisoner 
jointly  indicted  with  three  others  for  mur- 
der, several  persons  called  as  jurors  are 
examined  on  voir  dire  touching  their  indif- 
f erency.  1.  One  of  them  states,  that  he  has 
heard  rumours  and  conversations  in  the 
country  touching  the  case  of  the  prisoner, 
and  a  representation  of  part  of  the  evidence 
given  on  the  trial  of  one  of  the  parties  in- 
dicted with  him,  and  from  these  sources  of 
information,  if  the  same  be  true*  he  had 
made  up  an  opinion  of  decided  character, 
which  he  still  entertains,  and  which  will  re- 
main the  same  unless  removed  by  evidence 
of  a  state  of  facts  different  from  what  he 
has  heard ;  but  he  feels  no  prejudice  or  bias 
for  or  against  the  prisoner,  and  is  satisfied 
that  the  opinion  so  formed  and  entertained 
would  have  no  influence  upon  his  mind  in 
trying  him,  and  that  he  could  now  give  him 
as  impartial  a  trial  upon  the  evidence  as  if 
he  had  heard  nothing  of  his  case«  2.  An- 
other juror  states,  that  he  has  heard  no  evi- 
dence in  relation  to  the  prisoner's  case,  nor 
formed  any  opinion  on  the  question  of  his 
guilt  or  innocence ;  that  he  was  present  at 
the  trial  of  another  of  the  parties  indicted, 
and  heard  a  part  of  the  evidence,  from  which 
he  had  formed  a  decided  opinion  as  to  that 
party,  and  if  he  were  now  called  to  try 
him,  he  should  be  influenced  thereby ;  but 

that  opinion  would  have  no  influence 
875  *upon  his  mind  in  trying  this  pris- 
oner, as  to  whom  he  feels  no  prejudice 
or  prepossession,  and  he  thinks  he  conld  try 
him  as  fairly  and  impartially  as  if  he  had 
heard  nothing  about  the  transaction.  3.  A 
third  juror  states,  that  he  heard  the  reports 
in  the  country  concerning  the  death  of  the 
deceased,  and  the  prisoners  implicated 
therein,  and  had  formed  some  opinion 
thereon,  dependent  upon  the  truth  and  fol- 
ness  of  those  reports ;  he  believed  them  to 
be  true  at  the  time  he  heard  them,  and  the 
opinion  formed  on  them  was  decided,  and 
yet  rests  upon  his  mind ;  but  he  is  satisfied 
the  opinion  so  formed  would  have  no  infln- 
ence  upon  him  in  trying  the  prisoner,  and 
he  could  now  try  him  according  to  the  evi- 
dence, free  from  any  leaning  or  bias  for  or 
against  him,  and  decide  the  case  as  impar- 
tially as  if  he  had  previously  heard  nothing 
of  it :  heldf  all  of  these  persons  are  good  and 
impartial  jurors. 

M'Cune  v.  Commonwealth,  771 

IV.  Peremptory  challenge. 

4.  When  no  right  of  peremptory  challenge 
exists.    See  Penitentiary  convict  No.  2,  and 

Brooks  V,  Commonwealth,  845 

LACHES. 

1.  What  laches  will  preclude  dowress  from 
right  to  account.    See  Dower  No.  7,  and 

Macaulay*s  ex'or  v.  Dismal  swamp 
land  CO.,  507 

2.  What  delay  of    principal  to    impeach 
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purchase  made  from  him  by  his  agent  will 
not  deprive  him  of  right  to  relief  in  equity. 
See  Principal  and  agent  No.  3,  and 

Buckles  V,  lyafferty's  legatees,         292,  3 

3.  An  obligation  given  on  the  retainer  of 
counsel  to  defend  the  obligor  on  a  charge  of 
forgery,  is  assigned  by  the  counsel,  and 
judgment  is  obtained  thereupon  by  the 
assignees,  on  which  judgment  execution 
issues,  under  which  a  forthcoming  bond  is 
taken,  and  judgment  is  rendered  thereupon. 
After  these  proceedings,  without  any  defence 
having  been  made  at  law,  and  without  any 
excuse  for  not  making  it,  an  injunction  is 
obtained  on  the  ground  that  the  obligor  was 
induced  to  employ  the  obligee,  by  the  menace 
that  if  he  did  not,  the  obligee  would  act  as 
counsel  against  him  in  aid  of  the  prosecution  : 
held,  the  injunction  should  be  dissolved  and 
the  bill  dismissed  :  for  if  in  law  such  a  con- 
tract was  >ralid,  a  court  of  equity  has  no  right 
to  absolve  the  party  from  it ;  and  if  in  law 
the  contract  was  invalid,  the  defence  should 
have  been  made  in  that  forum. 

Hendricks  &c.  v.  Compton's  ex'or,      192 

LAND  lyAWS. 

Invalidity  of  patent  for  land  settled  thirty 
years,  on  which  taxes  have  been  paid  within 
that  time.    See  Patent  No.  1,  2,  and 

Tichanal  v.  Roe,  288 

LANDLORD  AND  TIDNANT. 

I.  Waygoing  crop. 

1.  The  principle  settled  in  Harris  v,  Carson, 
7  Leigh  632,  that  where  a  lease  has  a  fixed 
period  for  its  termination,  and  there  is 
nothing  in  it  purporting  to  give  to  the  tenant 
the  crops  growing  upon  the  land  at  the  time 
of  its  termination,  the  tenant  has  no  right  to 
reap  those  crops  after  his  lease  terminates, 
again  recognized. 

Mason  &c.  v,  Moyers,  606 

See  also  opinions  in 

S.  C,        611,  12,613,  14,15 

II.  Apportionment  of  rent. 

2.  When  rent  may  be  apportioned  in 
equity.    See  Rent,  and 

Mason  Ac.  v.  Moyers,  606,  7 

LAPSE  OP  TIME. 

1.  What  endorsement  on  bond  is  evidence 
to  repel  presumption  of  payment  arising 
from  lapse  of  time.    See  Bond  No.  2,  3,  and 

Dabney's  ex'ors  v.  Dabney*s  adm'r,    622 

2.  Invalidity  of  patent  for  land  settled 
thirty  years,  on  which  taxes  have  been  paid 
within  that  time.     See  Patent  No.  1,  2,  and 

Tichanal  v.  Roe,  288 

3.  See  Laches. 

LARCENY. 

How  free  negroes  and  mulattoes  are  to  be 
tried  for  petit  larceny.  See  Free  negroes 
&c.  No.  2,  and 

Cropper  v.  Commonwealth, 

876  *LEASE. 

Concerning    right    to    the    waygoing 
crop,  see  Landlord  and  tenant  No.  1,  and 
Mason  &c.  v.  Moyers,  606 
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LEGATEES  AND  DISTRIBUTEES. 

I.  Contribution  between  realty  and 
personalty. 

1.  Concerning  contribution  between  realty 
and  personalty  conveyed  in  trust  for  pay- 
ment of  debts,  where  conversion  takes  place 
after  death  of  grantor,  see  Mortgages  and 
trusts  No.  8,  and 

Perrin  &c,  v.  Lomax  &c.,  133 

II.  Invalid  purchase  by  agent  of  ex*or. 

2.  What  purchase  by  executor's  agent  at 
his  own  sale  of  land  will  be  set  aside  at  the 
suit  of  legatees,  and  what  decree  will  be 
rendered  in  their  favour.  See  Principal  and 
agent  No.  3,  and 

Buckles  V.  LafiFerty's  legatees,  292 

III.  Ex'or's  commissions  and  other  charges. 

3.  Concerning  the  commissions  of  execu- 
tor, and  allowance  for  clerk  hire,  see  Ex'ors 
and  adm'rs  No.  1,  2,  3,  and 

Farneyhough's  ex'ors   v.  Dickerson 
&c.,  582 

IV.  What  legacy  does  not  charge  sureties  of 

ex'or. 

4.  What  legacy  is  a  charge  upon  the  execu- 
tor as  legatee,  and  does  not  render  his  sure- 
ties responsible.    See  Will  No.  4,  and 

Arrington  v.  Cheatham  St  wife,  492 

V.  Liability  of  ex'or  guardian  de  facto. 

5.  When  executor  guardian  de  facto  shall 
not  be  charged  with  interest  on  ward's 
legacy.    See  Guardian  and  ward  No.  2,  and 

Arrington  v,  Cheatham  &  wife,  492 

VI.  What  grants  of  adm'n  are  valid :  what 

payments  by  representative  of  deceased 

adm*r  to  succeeding  adm'r  are  good 

against  legatees :  for  what  assets 

succeeding  adm*r  and  his  sure- 

tiesare  liable  to  legatees. 

6.  Pending  a  suit  in  chancery  by  legatees 
against  an  executor  to  recover  their  legacies, 
the  executor  died.  Process  was  awarded  to 
revive  the  suit  against  his  administrator ; 
and  the  administrator  dying,  process  was 
issued  and  an  order  entered  to  revive  the 
suit  against  his  representative.  But  after- 
wards that  process  was  quashed  and  that 
order  set  aside,  as  early  as  1811 ;  and  then, 
by  consent  of  parties,  the  suit  was  revived 
against  the  administrator  de  bonis  non  of 
the  executor,  and  by  like  consent  it  was 
entered  that  the  cause  was  not  to  abate  by 
the  death  of  any  of  the  parties.  A  personal 
decree  was  obtained  in  1818  by  the  legatees 
against  the  administrator  de  bonis  non,  from 
which  he  appealed.  Pending  the  appeal,  he 
died.  Whereupon,  though  the  two  former 
grants  of  administration  on  the  executor's 
estate  had  been  by  the  court  of  Orange,  the 
court  of  Hanover  now  granted  administra- 
tion on  the  same  estate,  not  in  the  form  of  a 
grant  de  bonis  non,  but  of  an  original  grant. 
At  the  instance  of  the  legatees,  a  scire  facias 
issued  to  revive  the  appeal  against  this  new 
administrator,  (calling  him  administrator  de 
bonis  non)  which  was  duly  executed,  and  in 
1822  the  decree  affirmed.  In  the  caption  to 
the  decree  of  affirmance,  the  name  of  the 
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administrator  de  bonis  non  against  whom 
the  decree  of  the  court  below  was  entered  did 
not  appear  as  a  party,  but  the  new  adminis- 
trator was  mentioned  therein  as  appellant. 
In  1823,  a  bill  of  revivor  and  supplement 
was  filed  in  the  court  below,  convening^  be- 
fore the  court,  and  seeking  to  charge,  the 
representatives  of  the  first  administrator 
and  of  the  first  administrator  de  bonis  non. 
It  turned  out,  that  after  the  scire  facias  to 
revive  the  appeal  had  been  executed,  and 
before  the  decree  of  affirmance,  the  new 
administrator  had,  in  the  character  of  admin- 
istrator de  bonis  non,  brought  suits  and 
obtained  decrees  for  the  assets  of  the  execu- 
tor's estate  in  the  hands  of  the  representa- 
tives of  the  first  administrator  and  of  the 
first  administrator  de  bonis  non,  against 
those  representatives  respectively,  without 
opposition  on  their  part ;  and  the  decrees  so 
obtained  were  soon  after  satisfied.  Those 
decrees  were  in  1820  and  1821,  about  six 
years  before  the  decision  in  Wernick's  adm'r 
V.  M'Murdo  &c.,  5  Rand.  51 :  held,  1  (in 
accordance  with  Fisher  v,  Bassett  and  others, 
9  Leigh  119,)  that  the  grants  of  administra- 
tion by  the  court  of  Orange  to  the  first  admin- 
istrator and  the  first  administrator  de  bonis 

non,  never  having  been  reversed  or 
877      *revoked,  must  be    considered  ;valid 

grants,  which  conferred  upon  those 
administrators  respectively  all  the  powers  of 
rightful  administrators.  2.  That  when  the 
grant  to  the  first  administrator  de  bonis  non 
expired  by  his  death,  and  there  was  no  con- 
flicting right  in  existence,  it  was  competent 
for  the  court  which  might  in  the  first  in- 
stance have  rightfully  exercised  jurisdiction, 
to  act  on  the  subject ;  and  Hanover  court 
having  acted  when  there  was  no  such  con- 
flicting right,  and  its  grant  not  having  been 
reversed  or  revoked,  that  grant  is  valid,  and 
the  sureties  in  the  administration  bond  taken 
by  Hanover  court  are  liable  thereupon. 
3.  That  as  the  legatees,  after  the  death  of 
the  first  administrator,  dismissed  his  repre- 
sentative from  the  suit,  it  was  lawful  for  that 
representative  to  pay  over  to  the  administra- 
tor against  whom  the  legatees  were  proceed- 
ing, the  unapplied  assets  of  the  executor's 
estate ;  and  such  payment,  made  in  good 
faith  and  under  the  sanction  of  a  decree  of  a 
court  of  competent  jurisdiction,  is  a  complete 
protection  to  such  representative  against  the 
legatees,  as  to  the  money  so  paid.  4.  That 
the  decree  in  favour  of  the  legatees  against 
the  administrator  de  bonis  non  was  personal, 
only  in  respect  to  the  assets  in  his  hands, 
and  (il  being  nowhere  alleged  that  he  had 
converted  or  wasted  the  same)  such  unap- 
plied assets  coming  to  the  hands  of  his  rep- 
resentative must  in  equity  be  regarded  as 
un administered  assets  of  the  executor's  es- 
tate ;  and  the  representative  of  the  adminis- 
trator de  bonis  non  having  in  good  faith, 
and  in  pursuance  of  the  decree  of  a  court  of 
competent  jurisdiction,  paid  over  the  said 
assets  to  the  administrator  against  whom 
the  legatees  revived  the  appeal,  such  pay- 
ment protects  the  estate  of  the  administrator 
de  bonis  non  from  the  ulaim  of  the  legatees. 
5.  That  for  the  assets  so  paid  over  by  the 


representatives  of  the  first  administrator 
and  of  the  administrator  de  bonis  non,  the 
administrator  to  whom  such  payment  wa» 
made,  and  the  sureties  in  his  official  bond, 
are  liable.  6.  That  the  dismission  of  the 
bill  as  to  the  representatives  of  the  first  ad- 
ministrator and  of  the  administrator  de 
bonis  non  should  be  without  costs. 
Burnley's  representatives  v»  Duke  & 
others,  102 

VII.  Setoff  of  distributee's  share  against  hi» 

purchases. 

7.  The  rule  laid  down  in  PuUiam  v.  Win- 
ston &c.,  5  Leigh  324,  that  a  distributee  pur- 
chasing at  an  administrator's  sale  cannot 
injoin  the  collection  of  the  bond  for  his  pur- 
chases until  his  distributive  share  is  ascer- 
tained and  set  off  against  the  bond,  approved 
as  a  general  one ;  but  an  exception  to  it  i» 
recognized. 

Hickerson's  adm'r  v.  Helm,  62S 

VIII.  Injunction  by  distributive's  donee  of 
a  slave  to  sale  under  execution  for  dia^ 

tributee's  debt  to  estate,  and  setoff 

of  distributable  share  against 

the  judgment. 

8.  In  November  1815,  at  a  sale  by  an  execu- 
tor on  twelve  months  credit,  a  distributee 
was  one  of  the  purchasers.  The  person  re- 
quested to  be  her  surety  manifesting  some 
reluctance  to  become  such,  the  executor  as- 
sured him  that  there  was  no  danger  of  hia 
having  any  thing  to  pay,  as  the  purchases 
by  the  distributee  were  not  so  much  as  her 
portion  of  the  estate.  Whereupon  the  bond 
was  executed.  The  executor  died  in  1821, 
and  there  was  immediate  administration  on 
his  estate,  and  on  that  of  the  first  testator  ; 
but  no  suit  was  brought  on  the  bond  till 
1827.  Judgment  was  then  obtained  on  it : 
and  in  the  same  year  some  of  the  legatees 
brought  a  suit  for  a  settlement  of  the  execn- 
torship  account.  In  1832,  the  distributee 
acquired  slaves  by  the  death  of  her  father, 
and  made  a  voluntary  conveyance  of  them. 
One  of  them  was  sold  under  execution  upon 
the  judgment,  and  purchased  by  the  admin- 
istrator de  bonis  non  at  the  sheriff's  sale. 
Two  others  being  afterwards  levied  on,  the 
donee  filed  a  bill  in  1833  against  the  judg- 
ment creditor,  to  restrain  the  sale.  During 
all  this  time  there  was  no  settlement  of  the 
executorship  account ;  and  none  took  place 
until  the  administrator  of  the  executor  was 
coerced  to  settle,  by  attachments  for  his  con- 
tempt in  disobeying  the  orders  of  the  court 
in  the  suit  of  the  legatees:  held,  1.  On  the 
donee's  bill,  an  injunction  may  be  awarded 
to  restrain  the  sale  of  the  two  slaves  levied 
on,  until  the  amount  of  the  distributee's 
claim  is  ascertained  ;  and  when  ascertained, 
the  same  may  be  set  off  against  the  judg- 
ment.   2.  The  distributee  is  an  indis- 

878  pen  sable  party  to  *the  donee's  suit. 
3.  As  a  suit  is  pending  in  which  all  the 
other  distributees  are  parties,  there  is  no 
necessity  to  make  them  parties  in  the  donee's 
suit,  but  the  proper  course  is  to  retain  the 
injunction  until,  by  the  adjustment  of  the 
account  in  the  other  suit,  the  amount  of 
the  distributee's  claim  is  finally  liquidated^ 
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and  then  to  apply  that  amount  as  a  setoff 
against  the  judgment.  It  being  ascertained 
that  after  allowing  credit  for  the  entire 
claim  of  the  distributee,  she  was  indebted,  at 
the  time  of  the  sale  of  the  slave  first  levied 
on,  more  than  the  amount  for  which  he  sold, 
the  credit  in  respect  to  that  slave  cannot  be 
enlarged  to  what  is  estimated  as  his  value  at 
the  time  of  the  sale,  but  must  be  limited  to 
the  amount  made  on  the  execution  by  the 
sale  of  him  :  dissentiente  Baldwin,  J.,  on  the 
last  point. 

Hickerson*s  adm'r  v.  Helm,  628 

IX.  Widow's  distributable  share  of  slaves. 

9.  Measure  of  widow's  right  Vhere  hus- 
band's slaves  liable  to  her  dower  have  been 
sold  by  his  executor.     See  Widow  No.  3,  and 

Hickerson's  adm'r  v.  Helm,  •  629 

X.  When  supersedeas  lies  for  legatee. 

10.  Supersedeas  lies  for  legatee  exceptor 
to  order  of  county  court  admitting  executor's 
account  to  record.    See  Supersedeas,  and 

Farneyhough's  ex'ors  v.  Dickerson 
4&C.,  582 

XI.    When   ex'or  cannot  compel  legatee  to 

refund. 

11.  The  rule  of  the  english  courts,  that 
where  an  executor  voluntarily  pays  a  legacy, 
he  cannot  afterwards  maintain  a  bill  to  com- 
pel the  legatee  to  refund,  unless  it  becomes 
necessary  for  the  discharge  of  debts,  recog- 
nized and  acted  on. 

Davis  Ac.  v,  Newman,  664 

12.  A  testator  owing  no  debts  and  having 
bequeathed  legacies,  his  executor  voluntarily 
made  considerable  payments  to  the  legatees, 
under  an  impression  that  a  bond  for  a  large 
amount,  executed  by  a  debtor  of  the  testator 
to  the  latter  in  his  lifetime,  was  good  and 
would  be  collected.  The  bond  turned  out  to 
be  unavailing,  and  the  other  assets  were 
less  than  what  was  paid  the  legatees  :  held^ 
though  the  executor  may  not  have  been  cul- 
pably negligent  in  respect  to  the  bond,  and 
therefore  not  chargeable  with  its  whole 
amount,  yet  he  cannot  recover  back  from  the 
legatees  any  part  of  what  he  had  paid  them. 

S.  C,        664 

LETTER  OF  CREDIT. 

What  is  not  a  letter  of  credit  in  respect 
whereof  forgery  can  be  committed.  See 
Forgery  No.  1,  and 

Foulkes  V,  Commonwealth,  837 

LIEN. 

1.  Lien  of  elegit  on  land  conveyed  in  trust 
to  secure  debts.     See  Elegit  No.  1,  and 

Findlay  v,  Toncray,  374 

2.  Upon  what  terms  sale  under  vendor's 
lien  will  be  decreed  against  heirs  of  vendee. 
See  Specific  execution  No.  3,  and 

Wade's  heirs  v.  Greenwood  &  wife,      475 

3.  When  sale  under  vendor's  lien  precludes 
right  to  dower.    See  Dower  No.  1,  and 

Wilson  &c.  V,  Davisson,  384 

4.  Lien  of  Mutual  Assurance  society  on 
property  insured.  See  Mutual  Assurance 
Society,  and 

Shirley  v,  Mut.  Ass.  society,  705,  6 


LIMITATION. 


Invalidity  of  entry  or  location  on  land  set- 
tled thirty  years,  on  which  taxes  have  been 
paid  within  that  time.  See  Patent  No.  1,  2, 
and 

Tichanal  v.  Roe,  288 

LIS  PENDENS. 

Relief    to    reversioner  of  slave  removed 

pending  injunction.    See  Slaves  No.  2,  and 

Johns  V,  Davis's  ex'or  &c.,  729 

LONGEVITY. 

Wigglesworth's  table  referred  to. 
Wilson  &c.  V,  Davisson,  384,  403 

LOST  DEED. 

Relief  in  equity  where  conveyance  of  land 
has  been  accidentally  destroyed.  See  Speci- 
fic execution  No.  1,  and 

Wade's  heirs  v.  Greenwood  &  wife,      474 

MARRIAGE  SETTLEMENT. 

When  husband  is  a  mere  trustee  for  the 
wife,  acquiring  no  individual  interest  in  her 
property.  See  Husband  and  wife  No.  1, 
and 

Matthews  A  co.  v,  Woodson  &c.,         601 

879  ^'MERGER. 

Of  simple  contract  of  partnership  in 
specialty  of  one  partner.  See  Partnership, 
and 

Ward  V.  Motter,  536 

MESSENGER. 

Case  in  which  a  defendant  was   brought 

in  by  a  messenger  to  answer  interrogatories. 

Johns  v»  Davis's  ex'or  &c.,  729 

MILLS. 

I.  Ownership  of  applicant  for  leave  to  erect 

mill,  and  proprietorship  of  party 

receiving  notice. 

1.  A  person  owning  real  estate  died  in- 
testate, leaving  a  widow  and  children  ;  and 
dower  not  being  assigned  to  the  widow,  she 
continued  in  the  mansion  house  and  the 
plantation  thereto  belonging.  Under  the 
act  in  2  R.  C.  of  1819,  ch.  235,  §  1,  p.  225, 
notice  was  given  to  the  widow  as  the  propri- 
etor of  the  land,  by  a  person  desiring  to 
build  a  machine  useful  to  the  public,  and  to 
abut  his  dam  against  the  said  land,  that  ap- 
plication would  be  made  for  a  writ  of  ad 
quod  damnum  :  and  the  writ  was  accord- 
ingly awarded,  and  an  inquisition  returned. 
After  which,  one  of  the  heirs,  who  resided 
on  the  plantation  with  his  mother,  being 
made  a  defendant  on  his  motion,  moved  the 
court  to  dismiss  the  case,  upon  the  ground 
that  notice  of  the  application  ought  to  have 
been  given  to  him  as  one  of  the  proprietors  ; 
but  his  motion  was  overruled.  He  then 
offered  to  introduce  evidence  to  prove  that 
the  applicant  did  not  own  the  land  on 
which  he  proposed  to  erect  his  machine: 
but  it  being  proved  that  the  applicant  was 
in  possession  of  the  land,  claiming  title  to 
it,  and  had  built  a  house  thereon,  the  court 
refused  to  permit  the  evidence  so  offered  to 
I  be  introduced :    held^  there  is  no  error  in 
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these  proceedings.  For  it  was  sufficient 
that  the  person  makinfi^  the  application  was 
in  the  actual  possession  and  occupation  of 
the  land  on  which  the  machine  was  to  be 
built ;  and  that  the  person  to  whom  the 
notice  was  given  was  the  tenant  in  posses- 
sion, and  appeared  as  the  visible  owner. 
Pitzer  V,  Williams,  241 

II.  When  mill  owner  cannot  be  in  joined 
from  rebuilding"  dam. 

2.  Two  verdicts  were  rendered  in  favour 
of  a  party  whose  land  was  overflowed, 
against  the  owner  of  a  mill,  for  keeping 
his  dam  too  high.  The  dam  was  then  swept 
away  :  and  the  plain  tifF  at  law  thereafter 
exhibited  a  bill  of  injunction  against  the 
mill  owner,  which  alleged  that  he  had  not 
begun,  within  the  time  prescribed  by  law, 
to  rebuild  the  dam,  and  also  contained  a 
suggestion  in  general  terms,  that  irreparable 
mischief  would  result  to  the  plaintiff  from 
rebuilding  the  same.  It  did  not  appear  that 
there  was  any  order  of  court  granting  leave 
to  build  the  mill  and  dam  ;  it  did  appear, 
however,  that  the  mill  and  dam  had  existed 
more  than  50  years :  held^  that  the  verdicts 
for  keeping  the  dam  too  high  shew  that  the 
mill  owner  had  at  least  a  prescriptive  right 
to  keep  the  dam  at  some  height ;  that  these 
verdicts  did  not  warrant  an  injunction  to 
restrain  him  from  rebuilding  the  dam,  in 
the  absence  of  any  allegation  in  the  bill 
that  he  was  about  to  build  it,  or  had  threat- 
ened to  build  it,  beyond  the  authorized 
height ;  and  that  if  it  was  competent  for  a 
court  of  equity  to  interpose  at  all  to  enforce 
a  forfeiture  of  the  mill  owner's  right  be- 
cause of  his  failure  to  rebuild  the  dam. 
within  the  time  prescribed  by  law,  it  ought 
not  to  be  done  by  way  of  injunction,  without 
an  allegation  in  the  bill  of  some  distinct  and 
sufficient  ground  of  irreparable  mischief. 
Talley  v.  Tyree,  500 

MISDEMEANOUR. 

1.  What  trespass  is  no  misdemeanour 
under  the  statute  of  1823.  See  Trespass, 
and 

Campbell  &c.  v.  Commonwealth,  791 

2.  Process  On  indictment  for  playing  at 
unlawful  game.     See  Gaming  No.  5,  and 

Wright  V.  Commonwealth,  800 

MISJOINDER. 

Within  what    time  the    plea    of  several 

tenancy  should  be  pleaded  in  a  writ  of  right. 

Walkers  v,  Boaz  and  others,  485 

MORTGAGES  AND  TRUSTS. 
I.  Registry. 

1.  What  registry  of  deed  of  trust  of  per- 
sonal estate  is  invalid.     See  Registry,  and 

Cocke  V,  Haxairs  ex'x,  470 

880    *II.  What  grantor  has  no  right  of 

redemption. 

2.  A  deed  in  made,  whereby,  after  re- 
citinf>r  that  F.  the  grantor  hath  sold  to  H. 
the  grantee,  for  the  sum  of  200  dollars, 
certain  real  and  personal  estate,  it  is  wit- 
nessed that  the  grantor,  in  consideration  of 
that  sum,  conveys  the  same  to  the  grantee ; 
and  then  the  deed  concludes  as  follows :  ''It 


is  agreed  and  fairly  understood  by  and  be- 
tween the  said  F.  and  H.  that  in  case  the 
said  H.  or  his  heirs  or  assigns  shall  not 
be  able  to  make  the  aforesaid  200  dollars 
out  of  the  estate  herein  before  conveyed, 
that  then  the  said  F.  shall  refund  the  same 
to  the  said  H.  or  his  heirs  or  assig'ns,  with 
lawful  interest  thereon  from  this  date  till 
paid,  or  such  part  of  the  said  200  dollars  as 
the  said  H.  shall  not  be  able  to  realize  as 
aforesaid.  * '  Under  the  authority  of  this  deed, 
the  grantee  sells  and  conveys  the  estate, 
and  his  grantee  again  sells  and  conveys  the 
same.  After  which,  to  wit,  about  ten  years 
after  the  date  of  the  first  mentioned  deed, 
the  grantor  in  that  deed  files  a  bill  in  equity 
to  redeem  the  estate  conveyed,  on  paying 
whatever  may  be  due  of  the  200  dollars, 
with  interest :  l^eld^  the  bill  cannot  be  sus- 
tained. Allen,  J.,  dissented,  considering^  the 
case  within  the  principle  of  Chowning-  p. 
Cox  and  others,  1  Rand.  306,  recognized 
more  recently  in  Brecken ridge  v.  Auld  and 
others,  1  Rob.  148.  The  two  other  judges 
who  sat  in  the  case  (Stanard  and  Baldwin) 
considered  it  not  within  the  principle  of 
those  cases. 

Floyd  V.  Harrison  &c.,  161 

III.     Whether   mortgagee    may    sell  under 
power  given  by  the  mortgage. 

3.  Tne  case  of  Chowning  v.  Cox  and 
others,  1  Rand.  306,  is  a  departure  from  the 
doctrine,  now  well  settled  in  England  and 
recognized  in  New  York,  that  a  mortgagee 
may  sell  the  property  after  forfeiture,  under 
a  power  given  for  that  purpose  in  the  mort- 
gage deed:  per  Baldwin,  J. — The  doctrine 
so  settled  in  England  and  recognized  in 
New  York  seems  to  have  been  wholly  over- 
looked by  counsel  and  court  in  the  argu- 
ment and  decision  of  Chowning  v.  Cox. 
Though  this  consideration  may  not  warrant 
the  reversal  of  that  decision,  it  is  most 
cogent  to  limit  its  authority  to  the  particu- 
lar case  then  in  judgment.     Per  Stanard,  J. 

Floyd  V.  Harrison  &c.,  162 

IV.  Discharge  of  trust  deed. 

4.  How  trust  deed  conveying  personal 
chattels  for  payment  of  debts  may  be 
discharged.     See  Chattels  No.  2,  and 

Tavenner  v,  Robinson,  280 

V.  Enforcement  of  trust  deed  in  equity. 

5.  Ekiuitable  relief  to  cestui  que  trust  of 
bond  secured  by  trust  deed.  See  Trusts  and 
trustees  No.  4,  and 

Miller  v,  Trevilian  &  others,  1 

6.  Slaves  conveyed  by  deed  of  trust  to 
secure  what  may  be  due  from  the  grantor  as 
guardian,  are  afterwards  attached  by  a 
creditor  of  the  grantor,  and  under  the 
attachment  are  sold,  subject  to  the  prior 
lien  of  the  deed  of  trust.  In  a  suit  by  the 
ward,  a  decree  is  made  for  the  sum  due 
upon  the  guardianship  account,  and  the 
decree  directs  the  trustees  to  retain  the 
slaves  until  the  amount  of  the  decree  is 
satisfied,  and  then  to  surrender  them  to  the 
purchaser  at  the  sale  under  the  attachment. 
On  an  appeal  by  the  purchaser,  the  objec- 
tion is  taken  that  the  decree  ought  to  have 
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provided  for  the  sale  of  the  slaves,  so  that 
out  of  the  proceeds  the  amount  of  the  decree 
might  be  paid,  and  the  surplus  paid  to  the 
appellant :  held,  the  appellant  has  no  rig'ht 
to  have  the  decree  reversed  for  this  cause, 
but  the  same  should  be  affirmed,  with  the 
addition  thereto  of  a  decree  for  the  sale  of 
the  slaves;  and  the  appellant  should  be 
decreed  to  pay  the  costs. 

Williamson's  ex'or  v.  Howard,  39 

VI.  Lrien  of  elegit  on  land  conveyed  in 

trust. 

7.  Lien  of  elegit  on  land  conveyed  in 
trust  to  secure  debts ;  and  rights  of  elegit 
vcreditor  against  purchaser  under  the  trust 
deed.    See  Elegit,  and 

Findlay  t'.  Toncray,  374 

VII.  Contribution,  after  death   of  grantor, 

between  realty  and  personalty  conveyed 

for  payment  of  debts. 

8.  In  1810  a  deed  of  trust  was  made, 
whereby  it  was  witnessed,  that  for  the  pur- 
pose of  securing  to  the  grantor's  creditors 
their  debts,  and  to  make  provision  for  the 
support,  education  and  future  settlement 
of    his    children,    he    conveyed    his    whole 

estate  in  trust  for  the  payment  of 
881      his  *debts,  and  for  that  purpose  the 

trustees  were  empowered  to  sell  from 
time  to  time  such  parts  of  the  premises  as 
to  them  might  seem  fit,  or  authorized  to 
dispose  of  the  same,  or  any  part  thereof,  in 
such  manner  as  might  by  them  be  deemed 
most  beneficial  and  advantageous  to  all 
the  parties  interested  ;  and  out  of  the  rents 
and  profits,  they  were  to  support  the  grantor 
and  his  wife,  and  their  family,  during  the 
joint  lives  of  the  grantor  and  his  wife, 
and  the  survivor  of  them  during  the  life 
of  the  survivor;  and  then  the  estate  was 
in  trust  for  such  children  of  the  grantor 
as  he  might  leave  at  his  death.  After 
making  this  deed,  the  grantor  died  the 
same  year  (1810),  leaving  a  widow,  and 
three  children  by  her.  In  1811,  the  acting 
trustee  sold  a  portion  of  the  real  property, 
and  the  proceeds  were  applied  towards  the 
discharge  of  the  debts.  In  1814  one  of  the 
children  died,  whereby  her  interest  in 
remainder  in  the  whole  estate  passed  to  her 
mother    and  the    two    other    children.    In 

1815  another  child  died,  whereby  his  like 
interest  (embracing  that  acquired  through 
the  child  that  had  first  died)  passed  to  his 
mother  and  the  surviving  child.    And    in 

1816  the  widow  died,  whereby  the  interest 
in  the  remainder  which  she  had  so  acquired, 
passed,  as  to  the  realty,  to  her  surviving 
child,  and  as  to  the  personalty,  to  her  second 
husband,  who  survived  her  and  became  her 
administrator.  At  the  period  of  the  wid- 
ow's death,  part  of  the  real  and  part  of  the 
personal  estate  conveyed  was  undisposed 
of  by  the  trustee ;  and  thereafter  he  dis- 
posed of  part  of  each  to  satisfy  debts  :  held^ 
1.  the  conversion  in  1811,  of  part  of  the 
realty  into  personalty,  being  within  the 
authority  and  discretion  of  the  trustee,  and 
made  at  a  time  when  there  was  no  conflict, 
but  an  identity  of  interest,  amongst  those 
entitled  to  the  estate,  cannot,  by  reason  of 


circumstances  thereafter  arising,  furnish 
any  equity  for  a  reimbursement  of  the  realty 
out  of  the  personalty,  or  for  contribution  in 
favour  of  the  former  against  the  latter. 
2.  That  though,  upon  the  widow's  death,  the 
succession  to  the  real  fell  into  a  different 
channel  from  the  personal  property,  yet  as 
the  authority  and  discretion  of  the  trustee  in 
regard  to  sales  of  the  property,  whether  real 
or  personal,  continued  as  before,  ho  equity 
could  arise  between  the  realty  and  person- 
alty for  reinbursement  of  one  to  the  other, 
neither  being  primarily,  but  the  whole 
estate  indiscriminately,  subjected  to  pay- 
ment of  the  debts  by  the  provisions  of  the 
trust  deed;  which,  and  not  the  principles 
governing  the  administration  of  decedents' 
estates,  must  give  the  rule  upon  the  sub- 
ject. But  3.  that  an  equity  of  a  different 
nature  did,  however,  arise  out  of  the  pro- 
visions of  the  trust  deed,  so  soon  as  the  suc- 
cessions to  the  realty  and  the  personalty  so 
fell  into  different  channels;  and  it  was 
simply  this,  that  the  owners  of  the  realty 
and  personalty  should  contribute  to  the 
burthen  of  paying  the  debts  remaining 
unsatisfied  at  the  widow's  death,  in  propor- 
tion to  the  value  of  their  respective  inter- 
ests :  and  the  exercise  by  the  trustee  of  the 
authority  and  discretion  vested  in  him, 
should  not  have  the  effect  of  disturbing  the 
due  apportionment  of  that  burthen  amongst 
those  several  interests. 

Perrin  &c.  v,  Lomax  &c. ,  133 

VIII.  Dower  in  mortgaged  land. 

9.  When  widow  of  grantor  in  trust  deed 
may  recover  rents  and  profits  from  husband's 
death.    See  Dower  No.   4,    and 

Macaulay's  ex!or  v.    Dismal  swamp 
land  CO.,  507 

MURDER. 

What  conviction  of  murder  in  the  second 
degree  is  warranted  by  the  evidence. 

Parsons  v.  Commonwealth,  772,  777 

MUTUAL  ASSURANCE  SOCIETY. 

I.  Who  are  members. 

1.  Every  owner  of  a  present  freehold 
estate  in  property  which  has  been  insured  in 
the  Mutual  Assurance  society,  becomes  a 
member  thereof,  according  to  the  true  spirit 
of  the  law  and  the  scheme  of  the  institution. 

Shirley  v,  Mutal  Assurance  society,    705 

II.  Lien  upon  dower  interest. 

2.  Where  a  husband  insures  property  in 
the  Mutual  Assurance  society  and  dies  seized, 
his  widow  takes  her  dower  interest  subject 

to  the  lien  of  the  society  ;  but  she  in- 
882      curs  no  personal  *respon8ibility  until 

dower  is  assigned  her,  whereby  she 
becomes  a  member,  and  then  only  for  such 
quotas  and  premium  as  accrue  while  she 
remains  owner  of  the  dower  estate,  with 
interest  and  damages  thereon. 

S.  C,        705 
III.  Personal    responsibility    of  successive 
tenants  of  premises  insured. 

3.  Two  tenements,  which  had  been  in- 
sured in  the  Mutual  Assurance  society,  de- 
scend, upon  the  owner's  death  to  his  heirs, 
and  are  assigned  to  his  widow  for  her  dower. 
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The  widow  and  her  second  husband  sell  and 
convey  her  life  estate.  And  the  society  has 
a  claim  for  quotas  accrued  after  the  death  of 
the  iirst  husband ;  some  before  the  assign- 
ment of  dower ;  others  afterwards  and  be- 
fore the  sale  of  the  life  estate  ;  and  the  rest 
since  that  sale.  It  has  also  a  claim  for  an 
additional  premium  accrued  during"  the 
purchaser's  ownership  :  held^  1,  The  heirs  of 
the  first  liusband  are  personally  responsible 
for  what  accrued  after  his  death  and  before 
the  assignment  of  dower.  2.  The  widow 
and  her  second  husband  are  personally  liable 
for  what  accrued  after  the  assignment  of 
dower  and  before  their  sale.  3.  The  pur- 
chaser is  personally  responsible  for  what 
has  accrued  since,  and  for  no  more.  4.  The 
party  liable  for  any  principal  money  is  lia- 
ble for  interest  and  damages  thereon. 

S.  C,        705,  6 

IV.  For  what  the  lien  exists,   and  how  it 

will  be  enforced. 

4.  The  Mutual  Assurance  society  has  a 
lien  upon  property  insured  therein  for  the 
principal  and  interest  due  the  society,  but 
not  for  damages.  This  lien  is  effectual  not 
only  against  the  original  member,  but 
against  all  persons  deriving  ownership  from 
him,  and  the  property  may  be  sold  to 
satisfy  the  same.  Though  one  party  has 
the  estate  for  life  and  another  the  rever- 
sion, the  lien  will  be  enforced  against  the 
tenement  insured  by  selling  the  whole  fee 
simple  title  thereof,  and  the  whole  of  the 
tenement,  unless  from  the  nature  of  the 
property  it  be  practicable  and  expedient  to 
lay  off  a  portion  thereof  for  sale.  Before 
directing  such  sale,  however,  the  respective 
personal  liabilities  of  the  several  parties 
chargeable  will  be  ascertained.  And  if  the 
tenant  for  life  advance  the  amount  chargea- 
ble to  the  reversioner,  as  well  as  what  is 
chargeable  to  himself,  there  will  be  no  sale 
of  the  reversion,  but  a  lien  established 
thereon  for  reimbursement  of  the  amount 
so  advanced,  with  interest,  to  be  enforced 
upon  the  falling  in  of  the  life  estate. 

S.  C,        706 

5.  If  a  sale  take  place,  what  should  be 
the  terms  as  to  cash  and  credit,  and  how 
the  deferred  instalments  should  be  divided. 

S.  C,        706 

6.  Under  what  circumstances  a  lien  upon 
two  tenements  insured  may  be  satisfied  by 
selling  only  one  of  them,  and  applying  the 
proceeds  in  exoneration  of  the  other. 

S.  C,        706 
NEW  TRIAL. 

What  conviction  will  not  be  set  aside  as 
contrary  to  evidence. 
1.  Where  a  verdict  of  conviction  in  a 
criminal  case  is  clearly  against  the  evidence, 
or  clearly  without  evidence  to  justify  it,  it  is 
the  duty  of  the  court  to  set  the  verdict  aside 
on  the  application  of  the  prisoner,  and  to 
award  him  a  new  trial.  But  where,  upon 
evidence  merely  circumstantial,  the  jury 
has  found  the  prisoner  guilty,  and  the  court 
which  tried  the  case  has  refused  to  grant  a 
new  trial,  the  verdict  will  not  be  disturbed 
by  the  general  court,  even  though,  in  the 


opinion  of  that  court,  the  evidence  do  not 
amount  to  very  strong  and  clear  proof. 

Parsons  v*  Commonwealth,  772 

2.  Case  in  which,  under  the  circumstances 

just  mentioned,  a  conviction  of  murder  in 

the    second  degree    was    sustained  by  the 

general  court.  S.  C,        772 

NONJOINDER. 

Effect  of  failure  to  join  a  demandant  ia 
writ  of  right.    See  Writ  of  right  No.  2,  and 
Walkers  V.  Boaz&c,  48S 

NONSUIT. 

When  proper  to  set  aside. 

A  nonsuit  in  a  writ  of  right  having  been 
suffered  under  a  misapprehension  on  the 
part  of  the  demandants  and  their  counsel 

as  to  the  legal  effect  of  an  instnictson 
883      given  at  the  *trial,  h^ld,  the  conrt,  in 

the  exercise  of  a  sound  discretion, 
should,  on  the  motion  of  the  demandants, 
have  set  aside  the  nonsuit ;  and  this  not 
having  been  done,  the  judgment  overmling 
such  motion  was  reversed. 

Walkers  v,  Boaz  &c. ,  48S 

NOTICE. 

What    proprietorship    of    party  receiving 

notice  of  application  for  leave  to  erect  mill 

and  dam  is  sufficient.    See  Mills  No.  1,  and 

Pitzer  V.  Williams,  241 

NUISANCE. 

1.  Concerning  action  on  the  case  by  ferry 
owner  for  disturbance  of  his  franchise,  see 
Ferry  No.  3,  4,  and 

Patrick  v,  Ruffners,  20^ 

2.  When  mill  owner  cannot  be  injoined 
from  rebuilding  dam.    See  Mills  No.  2,  and 

Talley  v.  Tyree,  500 

NUNCUPATIVE  VJILX,. 

I.  Last  sickness  of  decedent,  and  commit- 

ment of  testimony  to  writing. 

1.  What  sickness  will  be  considered  the 
last  sickness  of  the  deceased,  and  what  will 
be  considered  a  commitment  to  writing  of 
the  testimony  or  the  substance  thereof,  with- 
in the  meaning  of  the  statute  concerning 
nuncupative  wills,  in  1  R.  C.  1819,  p.  377, 
§7,8. 

Page  &c.  V.  Page,  424 

II.  How  will  may  be  impeached  after  probat. 

2.  The  statute  in  1  R.  C.  1819,  p.  378,  §  13, 
which  allows  a  person  interested  to  appear 
within  seven  years  after  probat  of  a  will,  and 
by  bill  in  chancery  to  contest  the  validity  of 
the  will,  applies  only  to  written  and  not  to 
nuncupative  wills.  S.  C,        ^4 

3.  Where  a  nuncupative  will  has  been 
proved  before  a  court  of  competent  juriadic- 
tioo,  after  fourteen  days  from  the  death  of 
the  testator,  and  after  the  widow  has  been 
summoned  to  contest  the  same,  as  directed  by 
the  act  in  1  R.  C.  1819,  p.  379,  §  18,  the  sen- 
tence of  the  court  admitting  the  same  to 
probat  is  binding  upon  her,  and  cannot  be 
impeached  except  by  appeal  therefrom,  or  by 
a  bill  in  equity  founded  upon  her  having 
been  prevented  by  fraud  or  accident  from 
making  her  defence  in  the  court  of  probat. 

S.  C,        424 
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III.  Invalidity  of  will  as  to  realty. 

4.  A  nuncupative  will  is  of  no  effect  in  law 
in  relation  to  the  testator's  real  estate, 
or  the  profits  to  accrue  therefrom.  But 
where,  in  the  lifetime  of  the  testator,  a 
division  was  made  between  him  and  his  two 
brothers  of  their  father^s  real  estate,  which 
was  acted  upon  by  him  in  his  lifetime  by 
taking-  possession  of  the  part  allotted  to  him, 
and  was  also  sonfirmed  a^pd  ratified  by  him 
at  the  time  of  makings  his  nuncupative  will, 
the  validity  of  such  division  was  recognized 
in  a  court  of  equity.  S.  C,        425 

IV.  Construction  and  efi^ect  of  will. 

5.  A  testator,  by  a  nuncupative  will,  gave 
to  his  wife  certain  slaves  and  articles  of 
personalty,  ''exclusive  of  the  portions  of  his 
•estate  she  would  be  entitled  to  as  his  widow 
under  the  law.''  His  wife  being  pregnant, 
he  said  he  wished  his  estate  to  be  kept 
together  and  managed  by  his  brothers  for 
the  benefit  of  his  wife  and  child  during  her 
widowhood,  and  in  the  event  of  her  marriage 
he  wished  them  to  manage  the  child's  part  of 
the  estate.  If  the  child  should  live,  and  then 
die  under  age  without  lawful  issue,  he  wished 
his  brothers  to  have  the  whole  of  his  estate 
in  equal  portions,  except  the  slaves  and  arti- 
cles specifically  given  to  his  wife.  The  child 
died  in  ten  days  after  his  birth,  living  the 
testator's  brothers,  who  were  the  next  of  kin 
of  the  testator  and  of  the  child :  held,  that  by 
the  true  construction  of  the  will,  the  testator 
intended  that  his  wife  should  have  in  abso- 
lute ownership  the  slaves  and  other  personal 
property  specifically  bequeathed  to  her,  to- 
gether with  her  legal  rights  in  his  estate 
as  his  widow,  and  nothing  more:  that  the 
child  inherited  the  real  estate,  subject  to  the 
widow's  right  of  dower  therein,  and  was  en- 
titled under  the  will  (after  payment  of  debts) 
to  the  slaves  not  specifically  bequeathed, 
subject  to  the  widow's  life  estate  in  one-third 
thereof,  and  to  distribution  with  the  widow, 
in  conformity  to  law,  of  the  other  personal 
estate  not  specifically  bequeathed :  and  that, 

upon  the  death  of  the  child,  his  interest 
884      in   the  *real   estate  descended  to  his 

paternal  uncles,  and  his  interest  in  the 
slaves  and  other  personal  property  passed  to 
them  under  the  executory  bequest  in  their 
favour  contained  in  the  will.        S.  C,        425 

OYER  AND  TERMINER. 

Of  what  offence  court  of  oyer  and  terminer 
has  no  jurisdiction,  and  how  prisoner  under 
sentence  of  such  court  may  be  discharged. 
See  County  and  corporation  courts  No.  3,  4, 
and 

Cropper  v.  Commonwealth,  842 

PARTIES. 

1.  Effect  of  nonjoinder  of  a  demandant  in 
writ  of  right.     See  Writ  of  right  No.  2,  and 

Walkers  v,  Boaz  &c.,  485 

2.  Within  what  time  the  plea  of  several 
tenancy  should  be  pleaded  in  a  writ  of  right. 

S.  C,        485 

3.  When  objection  that  sheriff  is  no  party 
to  suit  in  chancery  for  satisfaction  out  of 
insolvent's  estate  will  not  avail  in  appellate 
court.     See  Codefendants  No.  2,  and 

Chappell  V,  Robertson,  590 


4.  Concerning  parties  to  suit  by  distribu- 
tee's donee  of  a  slave,  to  injoin  sale  under 
execution  for  distributee's  debt  to  estate, 
and  to  set  off  distributable  share  against  the 
judgment,  see  Legatees  &c.  No.  8,  and 

Hickerson's  adm'r  v.  Helm,  628 

PARTNERSHIP. 

Merger  of  partnership  contract. 
Mercantile  business  being  carried  on  in  a 
single  name,  the  merchant  in  whose  name 
the  business  is  conducted  buys  goods,  and 
executes  a  specialty  for  the  price  thereof. 
The  party  who  sells  the  goods  and  takes  the 
specialty  is  ignorant  at  the  time  that  the 
merchant  has  a  dormant  partner.  Discover- 
ing this  fact  after  the  death  of  the  merchant 
who  gave  the  specialty,  he  then  brings  an 
action  of  assumpsit  for  the  price  of  the  goods 
against  the  dQrmant  partner:  held,  the 
creditor  has  no  legal  remedy  on  the  simple 
contract,  the  same  being  extinguished  by  the 
specialty  :  dissentiente  Baldwin,  J. 

Ward  V,  Motter,  536 

PATENT. 

I.  What  patent  for  land  settled  is   invalid. 

1.  Construction  of  the  act  in  1  R.  C.  of 
1819,  ch.  86,  §  40,  p.  330,  which  declares  that 
"no  entry  or  location  on  any  lands  within 
this  commonwealth,  which  have  been  settled 
thirty  years  prior  to  the  date  of  such  entry 
or  location,  and  upon  which  quit-rents  or 
taxes  can  be  proved  to  have  been  paid  at 
any  time  within  the  said  thirty  years,  shall 
be  deemed  valid ;"  and  relinquishes  any 
title  that  the  commonwealth  may  be  sup- 
posed to  have  thereto. 

Tichanal  v.  Roe,  288 

2.  In  1796,  a  person  settled  upon,  cleared 
and  improved  a  tract  or  land.  In  1806,  he 
conveyed  a  part  of  it  by  metes  and  bounds. 
And  in  1834,  the  land  embraced  in  this  con- 
veyance was  granted  by  the  commonwealth 
in  conformity  with  a  survey  made  in  1833. 
It  appearing  that  the  tenant  claiming  under 
the  deed  of  1806  had  entered  upon,  settled 
and  improved  the  land  conveyed  by  this 
deed,  and  had,  during  the  period  he  held  it, 
paid  the  taxes  thereon,  and  that  a  portion  of 
this  land  was  actually  enclosed  in  17%,  when 
the  tract  of  which  it  then  formed  a  part  was 
settled,  held,  it  is  competent  for  the  tenant 
to  connect  his  possession  with  the  possession 
of  those  under  whom  he  claims  (the  same 
never  having  been  interrupted);  and  it  thus 
appearing  that  the  location  on  which  the 
commonwealth's  grant  was  founded  was  on 
lands  which  had  been  settled  thirty  years 
prior  to  the  date  of  the  location,  an  upon 
which  taxes  had  been  paid  within  that  time, 
held,  farther,  that  the  location  was  invalid, 
and  that  no  title  passed  by  the  common- 
wealth's grant.  S.  C,        288 

II.  Seisin  of  patentee. 

3.  Concerning  constructive  seisin  of  land 
under  grant  from  the  commonwealth,  see 
Writ  of  right  No.  3,  and 

Dawson  v.  Watkins,  259 

PAYMENT. 
I.  Application  to  principal  of  debt. 
1.  The  principle  laid  down  by  Cabell,  J., 
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in  Pindairs  ex'x  &c.  v.  The  Bank  of  Marietta 
10  Leigh  484,  that  '*a  debtor  owing  a  debt 

consisting  of  principal  and  interest, 
885      and  making  a  partial  *payment,  has  a 

right  to  direct  its  application  to  so 
much  of  the  principal  in  exclusion  of  the 
interest,  and  the  creditor,  if  he  receives  it,  is 
bound  to  apply  it  accordingly,'*  approved  and 
acted  on. 

Miller  v,  Trevilian  and  others,  1 

2.  See,  on  the  same  subject,  Trusts  and 
trustees  No.  4,  and     '  S.  C,        1, 2 

II.  Evidence   to  repel  presumption  of 

payment. 

3.  What  endorsement  on  bond  is  evidence 
to  repel  presumption  of  payment.  See  Bond 
No.  2,  3,  and 

Dabney's  ex*ors  v,  Dabney*s  adm'r,    622 

III.  Payment  by  ex'or  to  legatee. 

4.  When  legatee,  voluntarily  paid  by  exec- 
utor, cannot  be  compelled  by  him  to  refund. 
See  Ivegatees  &c.  No.  11, 12,  and 

Davis  &c.  V,  Newman,  664 

PEDIS  POSITIO. 

What  is  not  proof  of  seisin   in  deed  by 

pedis  positio.    See  Writ  of  right  No.  4,  and 

Dawson  v,  Watkins,  259 

PENITENTIARY  CONVICT. 

Proceedings   where  received  under    second 

or  third  sentence. 

1.  A  report  being  made  to  the  circuit  court 
of  Henrico  by  the  superintendent  of  the  pen- 
itentiary, pursuant  to  the  statute  1  Rev.  Code, 
ch.  171,  §  16,  that  a  convict  received  into  the 
penitentiary  is  the  same  person  mentioned 
in  the  record  of  a  former  conviction,  and  that 
he  has  not  been  sentenced  to  the  punishment 
prescribed  by  law  for  his  second  ofPence, 
the  court  continues  the  case  at  several 
successive  terms,  in  the  absence  and  with- 
out the  consent  of  the  convict ;  after  which 
he  is  brought  into  court  for  the  first  time, 
and  his  identity  being  duly  ascertained, 
he  is  sentenced  to  the  proper  punishment 
of  his  second  offense :  held^  such  continuance 
of  the  case  furnishes  no  ground  of  objection 
to  the  judgment. 

Brooks  V.  Commonwealth,  845 

2.  Upon  an  enquiry,  in  pursuance  of  the 
statute  1  Rev.  Code,  ch.  171,  g  16,  whether  a 
convict  received  into  the  penitentiary  be  the 
same  person  mentioned  in  the  record  of  a 
former  conviction,  the  prisoner  has  no  right 
to  challenge  peremptorily  any  person  called 
as  a  juror.  S.  C,        845 

PERJURY. 

I.  Indictment. 

1.  An  indictment  for  perjury  in  giving 
false  testimony  before  a  grand  jury,  charges 
that  the  defendant,  being  duly  sworn,  *'did 
depose  and  give  evidence  to  the  grand  jury 
in  substance  and  to  the  eifect  following," 
(stating  the  testimony)  **which  said  evidence 
was  willfully  false  and  corrupt,  for  in  truth" 
&c.  (falsifying  the  facts  deposed  to)  '*and  so 
the  defendant  did,  in  manner  and  form  afore- 
said, commit  wilful  and  corrupt  perjury." 
On  general  demurrer  to  the  indictment,  held^ 


here  is  no  sufficient  averment  that  the  de- 
fendant wilfully  or  corruptly  swore  falsely, 
and  the  indictment  is  defective  as  well  at 
common  law  as  under  the  statute. 

Thomas  z/.  Commonwealth,  795 

II.  Evidence. 

2.  What  witness  for  prosecution  is  disin- 
terested.    See  Witness  No.  2,  and 

Commonwealth  v.  Hart,  819 

PERSONALTY. 
See  Chattels. 

PETIT  LARCENY. 

How  free  negroes  and  mulattoes  are  to  be 
tried  for  petit  larceny.  See  Free  negroes 
&c.  No.  2,  and 

Cropper  v.  Commonwealth,  842 

PLEADING. 

1.  What  declaration  in  case  by  ferry 
owner  for  disturbance  of  his  franchise  is 
sufficient  on  general  demurrer.  See  Ferry 
No.  3,  and 

Patrick  v,  Ruffners,  209 

2.  What  bill  does  not  warrant  injunction 
to  restrain  mill  owner  from  rebuilding  dam. 
See  Mills  No.  2,  and 

Talley  v.  Tyree,  500 

3.  What  indictment  for  perjury  is  insuffi- 
cient.   See  Perjury  No.  1,  and 

Thomas  v.  Commonwealth,  795 

4.  When  matter  of  abatement  must  lie 
pleaded.    See  Abatement  No.  3,  and 

May  Ac.  v»   State  bank  of  N.  Caro- 
lina, 56 

h.  Nonjoinder  of  a  demandant  in  writ  of 
right  must  be'  pleaded  in  abatement.  See 
Writ  of  right  No.  2,  and 

Walkers  v,  Boaz  &c.,  48S 

886         *6.  Within  what  time  the  plea  of  sev- 
eral tenancy  should  be  pleaded  in   a 
writ  of  right.  S.  C,        485 

7.  When  plea  to  foreign  attachment,  by 
party  claiming  as  debtor's  assignee,  alleging 
that  the  debtor  was  a  resident,  Is  demurrable. 
See  Foreign  attachment,  and 

Smith  V,  Hunt  &c. ,  206 

POSSESSION. 

1.  What  possession  by  vendor  of  chattel  is 
fraudulent  as  to  his  creditors.  See  Frand 
No.  3,  and 

Tavenner  v,  Robinson,  280 

2.  When  patent  for  land  settled  thirty  years 
is  invalid.    See  Patent  No.  1,  2,  and 

Tichanal  v.  Roe,  288 

3.  What  is  competent  evidence  to  disprove 
constructive  seisin  of  demandant  in  writ  of 
right.     See  Writ  of  right  No.  3,  and 

Dawson  v,  Watkins,  256 

4.  What  facts  are  insufficient  to  prove  a 
seisin  in  deed  by  pedis  positio.  See  Writ  of 
right  No.  4,  and  S.  C,        259 

POWER  OF  ATTORNEY. 

A  power  of  attorney  is  in  these  words : 
''We  authorize  J.  M.  to  confess  judgment  for 
us  and  in  our  name,  on  a  delivery  bond  in 
favour  of  S.  &  S.  executed  by  na  on  the  18th 
November  1840. ;"  and  is  signed  and  sealed  by 
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the  obligors  in  the  delivery  bond  referred  to. 
Judgment  on  the  delivery  bond  is  confessed 
for  the  obligors  by  J.  M.  the  attorney,  with 
stay  of  execution  till  the  next  term :  held^ 
such  confession  with  stay  of  execution  was 
authorized  by  the  power. 

Calwells  V,  Sheilds  &  Somerville,         305 

PRACTICE  IN  ACTIONS  AT  LAW. 

1.  Nonjoinder  of  a  demandant  in  writ  of 
right  must  be  pleaded  in  abatement.  See 
Writ  of  right  No.  2,  and 

Walkers  v,  Boaz  Ac,  486 

2.  Within  what  time  the  plea  of  several 
tenancy  should  be  pleaded  in  a  writ  of  right. 

S.  C,        485 

3.  When  nonsuit  in  writ  of  right  will  be 
set  aside.    See  Nonsuit,  and        S.  C,        485 

PRACTICE  IN  CRIMINAL  CAUSES. 
See  Criminal  jurisdiction  and  proceedings. 

PRACTICE  IN  SUITS  IN  EQUITY. 

1.  Concerning  parties  to  suit  by  distribu- 
tee's donee  of  a  slave,  to  injoin  sale  under 
execution  for  distributee's  debt  to  the  estate, 
and  to  set  ofiF  distributable  share  against  the 
judgment,  see  Legatees  <&c.  No.  8,  and 

Hickerson's  adm'r  v.  Helm,  628 

2.  What  objection  for  want  of  parties  will 
not  avail  in  appellate  court.  See  Codef  ead- 
ants  No.  2,  and 

Chappell  V,  Robertson,  590 

3.  Case  in  which  a  defendant  was  brought 
in  by  a  messenger  to  answer  interrogatories. 

Johns  V,  Davis's  ex'or  &c.,  729 

4.  When  plea  to  foreign  attachment,  by 
party  claiming  as  debtor's  assignee,  alleging 
that  the  debtor  was  a  resident,  is  demurra- 
ble.   See  Foreign  attachment,  and 

Smith  V.  Hunt  &c.,  206 

5.  At  what  time  after  replication  to  answer 
a  cause  may  be  set  for  hearing.  See  Hear- 
ing of  cause  No.  1,  and 

Poling  V,  Johnson,  255 

6.  Consequence  if  cause  be  prematurely 
set  for  hearing  and  prematurely  heard.  See 
Hearing  of  cause  No.  2,  and        S.  C,        255 

7.  Relief  to  reversioner  of  slave  removed 
pending  injunction.    See  Slaves  No.  2,  and 

Johns  V.  Davis's  ex'or  &c.,  729 

8.  Specific  execution  decreed  in  part,  with- 
out prejudice  to  further  remedy  at  law.  See 
Award  No.  2,  and 

Boyd's  heirs  v,  Magruder's  heirs,         761 

9.  Upon  what  terms  sale  under  vendor's 
lien  will  be  decreed  against  heirs  of  vendee. 
See  Specific  execution  No.  3,  and 

Wade's  heirs  v.  Greenwood  &  wife,     475 

10.  When  vendor  obtaining  specific  execu- 
tion will  be  decreed  to  pay  costs.  See  Spe- 
cific execution  No.  1,  and  S.  C,        474 

11.  When  dismission  of  bill  by  legatees  to 
recover  legacies  will  be  without  costs.  See 
Legatees  Ac,  No.  6,  and 

Burnley's  representatives  v,  Duke  & 
others,  102 

12.  Decree  on  guardianship  account  only, 
in  suit  by  ward  distributee  against  guardian 
administrator.  See  Guardian  and  ward  No. 
3,  and 

Williamson's  ex'or  v.  Howard,  39 

13.  When  decree  may  be  rendered  in  favour 


of  one  defendant  against  another.     See  Code- 
fendants  No.  2,  and 

Chappell  V.  Robertson,  590 

887  *14.  Decree  over  for  obligor  in   as- 

signed gaming   bond  against  obligee 
assignor.     See  Gaming  No.  3,  and 

Pettit  V.  Jennings  &c.,  676 

15.  An  appeal  lies  to  the  court  of  appeals 
from  an  order  of  a  circuit  court  overruling  a 
motion  to  dissolve  an  injunction  which  was 
improvident ly  granted.  Accord.  Lomax  v* 
Picot,  2  Rand.  247. 

Talley  v.  Tyree,  500 

16.  What  objection  to  decree  does  not  lie 
for  the  party  appealing.  See  Codef endants 
No.  2,  and 

Chappell  V,  Robertson,  590 

17.  As  to  what  parties  erroneous  decree 
will  be  reversed.  See  Appellate  jurisdiction 
No.  6,  and 

Arrington  v.  Cheatham  &.wife,  492 

18.  Affirmance  of  decree,  deficiency  of  one 
item  being  regarded  as  an  equivalent  for 
excess  in  another.  See  Appellate  jurisdic- 
tion No.  8,  and 

Williamson's  ex'or  v,  Howard,  40 

19.  Affirmance  of  decree  enforcing  lien  of 
trust  deed,  with  addition  thereto  of  direction 
for  sale  of  the  property.  See  Mortgages  Ac. 
No.  6,  and  S. C,        39 

PRESUMPTION. 

What  endorsement  on  bond  is  evidence  to 
repel  presumption  of  payment.  See  Bond 
No.  2,  3,  and 

Dabney's  ex'ors  v.  Dabney's  adm'r,    622 

PRETERMITTED  CHILD. 

What  child  pretermitted  by  father's  will  is 

entitled  to  no  provision.    See  Will  No.  5,  and 

Savage  &c.  z/.  Mears  &  wife,  570 

PRINCIPAL  AND  AGENT. 
I.  Power  of  attorney. 

1.  Construction  of  power  of  attorney  to 
confess  judgment.  See  Power  of  attorney, 
and 

Calwell's  V.  Sheilds  A  Somerville,        305 

II.  What  purchase  by  agent  from  principal 

will  be  set  aside. 

2.  The  doctrine  of  the  english  chancery, 
that  a  person  standing  in  the  confidential 
relation  of  agent  cannot,  while  that  relation 
continues  and  before  that  confidence  is  with- 
drawn, make  a  purchase  from  the  principal 
(that  will  bind  the  latter)  of  a  subject  within 
the  scope  of  the  agency,  recognized  and 
acted  upon. 

Buckles  v»  Lafferty's  legatees,  292 

3.  A  testator  (amongst  other  things)  di- 
rected lands  to  be  sold,  and  legacies  to  be 
paid  out  of  the  proceeds.  The  administra- 
trix with  the  will  annexed,  on  whom  the 
power  of  making  the  sale  was  conferred,  ap- 
pointed an  agent,  who  did  the  business  of 
the  administration,  and  received  the  commis- 
sions allowed  the  administratrix.  She  was 
bid,  and  had  great  confidence  in  him,  and  he 
acted  in  a  great  degree  without  her  super- 
vision, and  practically  conducted  the  admin- 
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istration  without  control.  After  several 
previous  attempts  by  the  ag^ent  to  sell  one  of 
the  parcels  of  land,  it  was  put  up  at  auction 
(as  the  sale  bill  announced)  for  the  last  time, 
and  knocked  down  to  a  person  requested  by 
the  agent  to  bid  (for  the  purpose  of  promot- 
ing the  sale)  at  21  dollars  52  cents  per  acre, 
a  higher  bid  than  had  been  made  on  any  pre- 
vious occasion.  Some  persons  present  were 
willing  to  have  given  as  much  as  25  dollars 
per  acre;  and  one  of  them,  who  was  sur- 
prised when  the  land  was  knocked  off  and 
not  to  his  bid,  on  the  same  day  (immediately 
after  the  sale)  stated  to  the  agent  his  willing- 
ness to  have  gone  higher  if  necessary.  A 
few  weeks  afterwards,  the  agent  purchased 
the  land  from  the  administratrix  by  private 
contract  at  22  dollars  per  acre,  and  took  a 
conveyance  of  it  from  her.  This  was  in  1829. 
In  18S5,  a  bill  was  filed  by  the  legatees  to 
rescind  the  sale  and  conveyance.  The  bill 
alleged  that  the  proceeds  of  the  sale  were 
insufficient  to  pay  the  legacies,  and  it  further 
alleged  that  most  of  the  plaintiffs  were  non- 
residents who  had  not  been  in  Virginia  since 
the  sale,  and  that  some  were  infants  and 
femes  covert:  held,  1.  A  purchase  by  such 
an  agent  is  in  substance  no  better  than  a 
purchase  froxh  himself,  and  though  it  might 
bind  him,  is  not  binding  on  the  legatees, 
unless  ratified  by  them  deliberately  and  on 
full  information.  2.  No  such  ratification 
appearing,  the  delay  in  this  case  to  impeach 
the  purchase  (due  allowance  being  made  for 
the  infancy  of  some  and  the  nonresidence  of 
others)  does  not  deprive  the  plaintiffs  of  their 
right  to  the  aid  of  equity.  3.  The  extent  of 
the  interest  of  the  plaintiffs  ought  by  a 
proper  account  to  be  ascertained,  to  the  end 

that  the  purchaser  may,  if  he  thinks 
888      proper  so  to  do,  remove  *that  interest 

by  paying  to  the  plaintiffs  the  parts 
unsatisfied  of  their  legacies.  4.  If  the  pur- 
chaser should  not  do  this,  the  plaintiffs  will 
be  entitled  to  have  the  land  reexposed  to 
sale  at  a  prop^  upset  price,  to  be  ascertained 
by  debiting  the  purchaser  with  the  profits  of 
the  land  or  with  a  fair  annual  rent  therefor 
since  his  purchase,  and  crediting  him  first 
with  his  payments  and  interest  on  the 
same,  and  secondly  with  all  his  substantial 
and  permanent  improvements.  The  bal- 
ance, with  the  addition  thereto  of  a  reasona- 
ble  amount  for  the  commission  and  charges 
of  resale,  is  the  sum  at  which  the  land  should 
be  set  up,  on  a  credit  of  6, 12  and  18  months, 
bearing  interest.  5.  If  the  land  and  im- 
provements should  not  sell  for  more  than  the 
upset  price,  the  purchase  should  stand  con- 
firmed :  if  it  should  sell  for  more,  then  the 
former  sale  should  be  vacated,  the  purchase 
money  on  the  resale  duty  collected  from  the 
purchaser  at  the  same,  and  a  conveyance 
made  to  him,  and  the  proceeds  of  the  resale 
applied,  1st.  to  pay  the  charges  of  sale ; 
2dly,  to  pay  the  first  purchaser  the  balance 
due  him  upon  an  account  stated  as  before 
mentioned ;  and  the  surplus  to  the  legatees, 
according  to  their  respective  rights. 

Buckles  V.  Lafferty's  legatees,  292,  3 

PRINCIPAL  AND  SURETY. 

1.  How  far  sureties  are  estopped  by  entry 


of  judgment  confessed  by  their    attorney. 
See  Judgment  No.  1,  and 

Calwells  V.  Sheilds  Sl  Somerville,        30S 

2.  What  receipt  of  constable  is  prima  facie 
evidence  against  him  and  his  sureties  of  the 
collection  of  the  claim.  See  Constables, 
and 

Smith  Ac.  v.  The  governor,  229 

3.  What  grant  of  administration  is  valid 
against  sureties  in  administration  bond,  and 
for  what  assets  they  are  liable.  See  Lega- 
tees &c.  No.  6,  and 

Burnley's  representatives  v,  Duke  & 
others,  102 

4.  What  legacy  is  a  charge  upon  the  exec- 
utor as  a  legatee,  and  does  not  render  his 
sureties  responsible.    See  Will  No.  4,  and 

Arrington  v,  Cheatham  &  wife,  492 

PROBATE  AND  ADMINISTRATION. 

1.  Concerning  the  probate  of  nuncupative 
will,  and  how  such  will  may  be  thereafter 
impeached,  see  Nuncupative  will  No.  2^  3, 
and 

Page  Ac.  V,  Page,  424 

2.  What  grants  of  administration,  original 
and  de  bonis  non,  are  valid.  See  Legatees 
Ac.  No.  6,  and 

Burnley's  representatives  v.  Duke  A 
others,  102 

PROCESS. 

On  indictment  for  playing  at  unlawful 
game.     See  Gaming  No.  5,  and 

Wright  V,  Commonwealth,  800 

PURCHASER. 
See  references  under  title  Sale. 

RECEIPT. 

1.  Effect  of  constable's  receipt  for  claim  as 
evidence  of  collection.     See  Constables  and 

Smith  Ac.  v.  The  governor,  229 

2.  Relief  in  equity  against  estoppel  at  law 
by  deed  acknowledging  payment.  See  Es- 
toppel No.  4,  and 

Radcliff  Ac.   v.  High,  271 

RECORD. 

1.  What  is  the  record  of  a  judgment  con- 
fessed, and  how  far  evidence  aliunde  is 
admissible  to  shew  the  power  and  action  of 
attorney  confessing  the  same.  See  Judg- 
ment No.  1,  and 

Calwells  V.  Sheilds  A  Somerville,        305 

2.  See  Registry,  and 

Cocke  V,  Haxall's  ex'x,  470 

RECOVERY. 

See  Former  recovery,  and 
Weaver  v,  Vowles,  *  438 

REDEMPTION. 

1.  What  grantor  has  no  right  of  redemp- 
tion.   See  Mortgages  Ac.  No.  2,  and 

Floyd  V,  Harrison  Ac,  161 

2.  Allowance  of  time  for  redemption  upon 
decree  against  heirs  of  vendee  for  sale  under 
vendor's  lien.  See  Specific  execution  No. 
3,  and 

Wade's  heirs  v.  Greenwood  A  wife,    475 

REGISTRY. 

What  registry  of  trust  deed  of  personalty 

is  invalid. 
It    was   the    intention    of     the     legisla- 
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889  ture  in  the  act  of  1792  regrulating  *con- 
veyances,  (1  vol.  of  Old  Revised  Code,  p. 
157,  g  2,  4,)  to  require  a  deed  of  trust  or  mort- 
gag'e  of  persoaal  estate  to  be  recorded  in  the 
general  court,  or  in  the  court  of  the  district, 
county  or  corporation  in  which  the  grantor 
resided.  Therefore  where  a  deed  of  trust  of 
personalty,  dated  the  15th  of  July  1812,  stated 
the  grantor  to  be  of  Henrico  county,  and  the 
trustee  and  cestui  que  trust  to  be  of  the  town 
of  Petersburg,  and  the  deed  was  never 
recorded  in  Henrico  but  only  in  Petersburg, 
and  there  was  no  evidence  to  shew  that 
either  at  the  date  of  the  deed,  or  of  its  re- 
cordation in  Petersburg,  the  grantor  resided 
in  that  town,  held^  the  deed  so  recorded  is 
void  as  to  the  grantor's  creditors. 

Cocke  V,  Hazairs  ex'x,  470 

RELEASE. 

Of  commonwealth's  title  to  land  settled 

thirty  years,  on  which  taxes  have  been  paid 

within  that  time.     See  Patent  No.  1,  2,  and 

Tichanal  v.  Roe,  288 

RENT. 

Apportionment  in  equity. 
Pending  a  suit  in  chancery  by  creditors 
for  the  sale  of  their  debtor's  land,  the  heirs 
of  the  debtor  lease  the  land  to  a  tenant  for  3 
years  from  the  first  of  April,  unless  there 
shall  in  the  mean  time  be  a  decree  of  sale,  in 
which  case  the  tenant  is  to  give  possession 
on  the  first  of  April  after  the  decree.  A 
rent  is  reserved  of  $300,  to  be  paid  at  the 
end  of  each  year  of  the  tenancy.  And  accord- 
ing to  the  true  construction  of  the  lease,  the 
tenant  has  a  right  to  the  crops  growing  on 
the  land  at  the  end  of  every  year  for  which 
rent  is  reserved.  In  June  of  the  third  year, 
the  land  is  sold  under  a  decree  in  the  cred- 
itors' suit,  and  the  tenant  applies  to  the  pur- 
chasers for  permission  to  proceed  with  the 
cultivation  of  the  land;  but  one  of  the  pur- 
chasers, in  presence  of  the  other  (who  had 
been  one  of  the  lessors),  refuses,  declaring 
that  if  the  tenant  sows  the  land,  he  the  pur- 
chaser will  reap  the  crop;  and  in  conse- 
quence of  this  refusal  the  tenant  proceeds 
no  farther  with  his  preparations  for  a  fall 
crop,  though  he  remains  in  possession  of  the 
land  the  third  year.  A  few  days  before  the 
expiration  of  that  year,  the  purchasers  sue 
out  an  attachment  against  the  tenant  for 
S300  rent  to  become  due  the  first  of  April, 
upon  the  levy  whereof  the  tenant  gives  to 
the  sheriff  bond  and  security  for  the  rent. 
Judgment  being  obtained  on  this  bond,  the 
same  is  injoined  as  to  $200,  upon  the  bill  of 
the  tenant  praying  an  abatement  of  the  rent 
according  to  equity :  held  by  two  judges, 
1.  that  under  the  circumstances,  the  pur- 
chasers were  not  warranted  in  assuming  the 
relation  of  landlord  for  the  purpose  of  coerc- 
ing the  payment  of  the  $300 ;  2.  that  there 
not  having  been  an  actual  eviction,  there 
was  no  remedy  at  law,  and  it  was  competent 
for  the  tenant  to  come  into  equity  upon  the 
ground  that  he  was  entitled  to  an  abate- 
ment ;  and  3.  the  evidence  justifying  the 
allowance  of  $200  as  a  fair  abatement,  the 
injunction  should  be  perpetuated. 

Mason  &c.  v.  Moyers,  606 


REPEAL. 

1.  What  statute  is  no  implied  repeal  of  for- 
mer laws  on  same  subject.  See  Gaming  No. 
4,  and 

Pitman  v.  Commonwealth,  800 

2.  See  also,  on  the  subject  of  implied  re- 
peal, title  Banks,  and 

Commonwealth  v.  Farmers  bank,         737 

REPLICATION. 

At  what  time  after  replication  to  answer  a 
chancery  suit  may  be  set  for  hearing.  See 
Hearing  of  cause  No.  1,  and 

Poling  V,  Johnson,  255 

RETURN. 

Eifectof  return  on  fi.  fa.  as  evidence  in  ac- 
tion against  sheriff.  See  Eieri  facias  No.  1, 
and 

Lathrop  v,  Lumpkin  Ac,  49 

REVERSAL. 
As  to  what  parties  erroneous  decree  will  be 
reversed.    See  Appellate  jurisdiction  No.  6, 
and 

Arrington  v,  Cheatham  &.  wife,  492 

REVERSION. 

1.  Relief  to  reversioner  of  slave  removed 

pending  injunction.     See  Slaves  No.  2,  and 

Johns  V,  Davis's  ex'or  &c.,  729 

890         *2.  How  lien  of  Mutual  Assurance 

society  will  be  enforced  where  one  party 

has  estate  for  life  and  another  the  reversion. 

See  Mutual  Assurance  society  No.  4,  and 

Shirley  v,  Mut.  Ass.  society,  706 

REVOCATION. 

What  is  not  an  implied  revocation  of  will. 
See  Will  No.  5,  and 

Savage  &c.  v.  Mears  &,  wife,  570 

SALE. 

1.  What  grantor  has  no  right  of  redemp- 
tion.   See  Mortgages  &c.  No.  2,  and 

Floyd  V.  Harrison  &c.,  161 

2.  Whether  a  power  of  sale  given  to  mort- 
gagee by  the  deed  of  mortgage  is  valid.  See 
Mortgages  &c.  No.  3,  and  S.  C,        162 

3.  What  purchase  by  agent  from  principal 
will  be  set  aside.  See  Principal  and  agent 
No.  2,  3,  and 

Buckles  V,  Lafferty's  legatees,  292 

4.  Concerning  validity,  as  against  wife,  of 
husband's  assignment  of  her  personalty,  see 
Husband  and  wife  No.  3,  4,  5,  6,  7,  and 

Browning  v,  Headley,  340,  41 

5.  What  sale  of  chattel  is  fraudulent  as 
against  creditors  of  vendor.    See  Fraud  No. 

2,  and 

Tavenner  v,  Robinson,  280 

6.  Action  by  vendee  of  chattel  against 
sheriff  purchasing  at  his  own  sale  under  exe- 
cution against  vendor.     See  Fieri  facias  No. 

3,  and  S.  C,        280 

7.  Eifect  of  sale  under  second  of  two  fi.  fas. 
in  officer's  hands.  See  Fieri  facias  No.  2, 
and 

M'Key  &c.  v.  Garth,  33 

8.  What  vendee  of  land,  after  conveyance 
by  vendor  delivered  as  escrow,  is  a  freeholder 
qualified  to  serve  as  a  grand  juror.  See  Free- 
hold, and 

Commonwealth  v,  Burcher,  826 
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9.  When  specific  execution  will  be  decreed 
ag^ainst  heirs  of  vendee.  See  Specific  exe- 
cution No.  1,  and 

Wade's  heirs  v.  Greenwood  &  wife,      474 

10.  What  decree  will  be  rendered  ag-ainst 
such  heirs.    See  Specific  execution  No.  2,  and 

S.  C,        475 

11.  Time  allowed  in  such  case  for  redemp- 
tion, and  sale  to  be  made  upon  credit.  See 
Specific  execution  No.  3,  and       S.  C,        475 

12.  Lien  of  elegfit  on  land  conveyed  in  trust 
to  secure  debts ;  and  rig^hts  of  elegit  creditor 
against  purchaser  under  the  trust  deed.  See 
Elegit,  and 

Findlay  v.  Toncray,  374 

13.  When  sale  under  vendor's  lien  precludes 
right  to  dower.    See  Dower  No.  1,  and 

Wilson  &c.  V.  Davisson,  384 

14.  Affirmance  of  decree  enforcing  lien  of 
trust  deed,  with  addition  thereto  of  direction 
for  sale  of  the  property.  See  Mortgages  &c. 
No.  6,  and 

Williamson's  ex'or  v,  Howard,  39 

SEISIN. 

1.  How  constructive  seisin  of  demandant 
in  writ  of  right  may  be  disproved.  See  Writ 
of  right  No.  3,  and 

Dawson  v,  Watkins,  259 

2.  What  is  not  proof  of  seisin  in  deed  by 
pedis  positio.     See  Writ  of  right  No.  4,  and 

S.  C,        259 

3.  When  husband  will  be  considered  as 
dying  seized,  so  as  to  entitle  widow  to  rents 
and  profits  from  his  death.  See  Dower  No. 
4,  and 

Macaulay's  ex'or  v.  Dismal  swamp 
land  CO.,  507 

SETOFF. 

1.  What  claims  cannot  be  set  off  by  pur- 
chaser under  trust  deed  against  elegit  cred- 
itor of  grantor.    See  Elegit  No.  1,  and 

Findlay  v,  Toncray,  374 

2.  When  rent  may  be  apportioned  in  equity. 
See  Rent,  and 

Mason  &c.  v*  Moyers,  606,  7 

3.  Setoff  by  distributee  of  his  share  against 
debt  for  purchases  at  executor's  sale.  See 
Legatees  &c.  No.  7,  and 

Hickerson's  adm'r  v.  Helm,  628 

4.  Injunction  by  distributee's  donee  of  a 
slave  to  sale  under  execution  for  distributee's 
debt  to  the  estate,  and  setoff  of  distributable 
share  against  the  judgment.  See  Legatees 
&c.  No.  8,  and  S.  C,        628 

5.  Setoff  of  maintenance  supplied  by  exec- 
utor guardian  de  facto  against  interest  on 
ward's  legacy.  See  Guardian  and  ward  No. 
2,  and 

Arrington  v.  Cheatham  &  wife,  492 


SETTING  FOR  HEARING. 

See  Hearing  of  cause,  and 
Poling  V,  Johnson,  • 
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SEVERAL  TENANCY. 

Within  what  time  the  plea  of  several  ten- 
ancy should  be  pleaded  in  a  writ  of  right. 

Walkers  v,  Boaz  &c.,  485 
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♦SHERIFFS. 


1.  Effect     of  return    on     fi.    fa.    as    evi- 


dence  in  action    against  the    sheriff.     See 
Fieri  facias  No.  1,  and 

Lathrop  v,  Lumpkin  &c. ,  49 

2.  Action  by  vendee  of  chattel  against 
sheriff  purchasing  at  his  own  sale^  under 
execution  against  vendor.  See  Fieri  facias 
No.  3,  and 

Tavenner  v.  Robinson,  280 

3.  Effect  of  sale  under  second  of  two  fi. 
fas.  in  hands  of  officer.  See  Fieri  facias 
No.  2,  and 

M'Key  &c.  v.  Garth,  33 

4.  When  objection  that  sheriff  is  no  party 
to  suit  in  chancery  for  satisfaction  out  of 
insolvent's  estate  will  not  avail  in  appellate 
court.     See  Codefendants  No.  2,  and 

Chappell  V,  Robertson,  590 

SIMPLE  CONTRACT. 

Merger  of  simple  contract  of  partnership 
in  specialty  of  one  partner.  See  Partner- 
ship, and 

Ward  V.  Motter,  S36 

SLAVES. 
I.  Emancipation. 

1.  What  issue  of  freedwoman  is  not  en- 
titled to  freedom.  The  decision  in  Maria 
and  others  v,  Snrbaugh,  2  Rand.  228,  still 
adhered  to. 

Ellis  V.  Jenny  &c.,  597 

II.  Relief  to  reversioner  of  slave  removed 
pending  injunction. 

2.  Upon  a  bill  in  equity  by  a  reversioner  of 
slaves  against  the  husband  of  tenant  for 
life,  alleging  a  purpose  to  remove  one  of  the 
slaves  out  of  the  commonwealth,  an  injunc- 
tion is  awarded,  and  bond  given  by  the  hna- 
band  with  surety,  conditioned  to  abide  by 
and  •perform  the  final  decree  of  the  court. 
Upon  an  amended  bill  against  the  surety  as 
well  as  the  husband,  it  appears  that  the 
surety,  while  bound  as  such,  and  of  coarse 
with  full  knowledge  of  the  plaintiff's  claim. 
caused  the  slave  to  te  removed  and  sold  ont 
of  the  commonwealth,  through  the  instm- 
mentality  of  an  agent :  held^  1.  That  for 
such  removal  and  sale  in  contempt  and  sub- 
version of  the  court's  authority,  it  is  compe- 
tent for  the  court  to  give  redress  and 
vindicate  its  jurisdiction  by  decreeing  in 
favour  of  the  plaintiff  against  both  the  obli- 
gors in  the  bond.  2.  That  the  measure  of 
relief  is  not  for  the  value  of  the  slave,  but 
for  the  value  of  the  plaintiff's  reversionary 
estate  in  her,  which  should  be  ascertained  by 
reference  to  a  commissioner.  3:  That  the 
agent  of  the  surety,  by  his  agency  in  the 
removal  and  sale  of  the  slave,  would  have 
subjected  himself  to  the  like  decree,  if  he 
had  known  at  the  time  of  the  claim  of  the 
plaintiff,  and  had  confederated  with  the 
surety  to  defeat  the  same.  

Johns  V,  Davis's  ex'or  &c.,  729 

III.  Widow's  interest  as  distributee. 

3.  Measure  of  widow's  right  where  slaves 
of  husband  liable  to  her  dower  have  been 
sold  by  his  executor.     See  Widow  No.  3,  and 

Hickerson's  adm'r  v.  Helm,  629 

IV.  Injunction  to  sale  under  execution. 

4.  Injunction   by  distributee's  donee  of  a 
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slave  to  sale  under  execution  for  distribu- 
tee's debt  to  the  estate.  See  Legatees  Ac, 
No.  8,  and 

Hickerson's  adm'r  v.  Helm,  628 

SPECIALTY. 

1.  Merger  of  partnership  simple  contract 
in  specialty  of  one  partner.  See  Partner- 
ship, and 

Ward  V.  Motter,  536 

2.  What  endorsement  on  bond  is  evidence 
to  repel  presumption  of  payment.  See  Bond 
No.  2,  3,  and 

Dabney'  ex*ors  v,  Dabney's  adm*r,      622 

SPECIFIC  EXECUTION. 

I.  What   contract  will  be  enforced  against 

vendee. 

1.  In  1814  land  was  sold,  possession  thereof 
delivered,  part  of  the  purchase  mone^*  paid, 
and  a  contract,  made  to  pay  a  further  part 
when  a  lawful  right  should  be  conveyed.  In 
1820  a  bill  was  filed  by  the  vendor  and  his 
wife  (who  claimed  to  have  inherited  the  land 
from  her  father)  against  the  vendees  and 
their  assignee,  asking  specific  execution  of 
the  contract.  The  bill  also  made  defendant 
a  nonresident,  who,  it  was  alleged,  had 
formerly  owned  the  land,  and  conveyed 
it  to  the  father  by  a  deed  which  was  acci- 
dentally destroyed  before  it  was  placed 
on  record.  The  assignee  in  his  answer 
said,    he     had    heard    a    report    that    the 

father  mortgaged  the  land  to  secure 
892      *a  debt  which  was  yet  unpaid.      He 

professed  his  readiness  to  pay  the 
balance  due  from  him  to  the  vendees,  upon 
receiving  a  title  to  the  land,  and  a  release  of 
the  mortgage  if  there  was  one.  The  non- 
resident defendant,  though  proceeded  against 
by  publication,  put  in  no  answer.  It  was 
proved  by  a  witness,  that  in  1794  the  non- 
resident defendant  conveyed  the  land  to  the 
father  of  the  female  complainant ;  that  the 
deed  was  acknowledged  before  three  wit- 
nesses, and  delivered  to  one  of  them  to  have 
it  recorded  ;  and  that  it  was  accidentally 
burnt  while  in  his  possession.  In  1830  a 
decree  was  made  for  specific  execution. 
During  all  this  time  the  vendees  and  their 
assignee,  and  the  heirs  of  the  latter,  con- 
tinued to  hold  possession  of  the  land  ;  none 
of  them  asked  a  rescission  of  the  contract ; 
and  it  did  not  appear  that  there  was  any 
such  mortgage  as  was  mentioned  in  the  an- 
swer. Upon  an  appeal  by  the  heirs  of  the 
assignee :  held,  1.  That  as  the  conveyance 
to  the  father,  though  never  recorded,  and 
afterwards  destroyed,  was  effectual  against 
the  grantor  to  vest  the  legal  title  in  the 
father,  and  the  great  lapse  of  time  since 
that  conveyance,  in  connexion  with  the  unin- 
terrupted possession  of  the  father  and  those 
claiming  under  him,  furnished  a  sufiicient 
presumption  against  any  claim  on  the  part  of 
the  grantor's  creditors,  the  decree  for  specific 
execution  was,  under  the  circumstances, 
proper.  2.  That  as  there  was  no  record  of  the 
said  conveyance,  a  commissioner  should  be 
directed  to  execute  another  deed  from  the 
grantor  to  the  appellants.  3.  That  as  the  an- 
cestor of  the  appellants  was  not  bound  to  take 


the  title  until  the  existence  and  validity  of 
the  said  conveyance  had  been  judicially  as- 
certained, and  as  the  burthen  of  establishing 
these  facts  devolved  on  the  vendors,  they 
should  be  decreed  to  pay  the  costs. 

Wade's  heirs  v.  Greenwood  A  wife,     474 

II.  What  decree  will  be  made  against  heirs 

of  vendee. 

2.  Where  a  suit  is  brought  against  a  vendee 
for  specific  execution,  and  pending  the 
suit  he  dies,  and  the  same  is  revived  against 
his  heirs,  they  are  not  liable  to  a  personal 
decree  :  the  decree  should  merely  be,  that  un- 
less they  pay  the  purchase  money  and  inter- 
est within  a  period  to  be  prescribed,  the  land 
shall  be  sold. 

Wade's  heirs  v.  Greenwood  &  wife,     475 

3.  In  a  suit  by  a  vendor  against  the 
vendee's  heirs,  to  subject  lands  to  sale  by 
virtue  of  the  vendor^s  lien  for  his  purchase 
money,  it  is,  in  general,  an  improper  exer- 
cise of  discretion  to  decree  an  immediate 
sale  without  allowing  any  time  for  redemp- 
tion, or  to  decree  the  sale  to  be  made  for 
cash.  If  circumstances  exist  which  render 
it  expedient  to  sell  forthwith  and  for  cash, 
such  circumstances  should  be  disclosed  by 
the  record.  If  there  be  a  decree  to  sell  forth- 
with and  for  ready  money,  in  a  case  in  which 
nothing  appears  to  call  for  or  justify  a 
departure  from  the  general  rule,  the  decree 
will  for  this  cause  be  reversed.    S.  C,        475 

III.  Specific  execution  of  award. 

4.  W^hat  submission  is  binding  and  entitles 
to  specific  execution  of  the  award.  See 
Award  No  1,  and 

Boyd's  heirs  v,  Magruder's  heirs,         761 

IV.  Specific  execution  in  part. 

5.  Decree  for  specific  execution  in  part, 
without  prejudice  to  further  remedy  at  law. 
See  Award  No.  2,  and 

Boyd's  heirs  v.  Magruder's  heirs,        761 

STATUTES  OF  VIRGINIA,  OF  A  GEN- 
ERAL NATURE,  CITED  AND  CON- 
STRUED. 

I.  Jurisdiction  and  practice  of  courts. 

1.  Acts  of  1838,  ch.  64,  p.  61,  authorizing 
chancery  causes  which  have  been  pending  in 
the  county  courts  for  one  year  to  be  removed 
to  circuit  courts,  cited. 

Hendricks  &c.  v.  Compton's  ex'or,       1% 

2.  Acts  of  1822-3,  ch.  37,  §  1,  p.  39,  Suppl. 
to  R.  C  p.  129,  allowing  four  months  from 
replication  to  answer  for  taking  depositions 
in  chancery,  construed. 

Poling  V.  Johnson,  255 

3.  Acts  of  1827-8,  ch.  25,  §1,  p.  20,  Suppl.  to 
R.  C.  p  125,  declaring  that  no  decree  shall 
be  reversed  for  informality  in  the  proceed- 
ings, where  the  parties  have  proceeded  to 
take  their  depositions,  have  been  fully  heard 
on  the  merits,  and  substantial  justice  has 
been  'done,  cited. 

Poling  V.  Johnson,  257 

Hickerson'sadm'r  z^.  Helm,  640,  643,  657 

893  ♦4.  Ch.  66,  §  57,  p  208  of  1  R.  C.  con- 

cerning appeals  from  interlocutory  de- 
crees, cited. 

Talley  v,  Tyree,  503 
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5.  Acts  of  1830-31,  ch.  11,  §  31,  Suppl.  to 
R.  C.  p.  149,  on  same  subject,  construed. 

S.  C,        500 

6.  Acts  of  1830-31,  ch.  11,  §  32,  Suppl.  to 
R.  C.  p.  149,  abolishing,  in  respect  to  appeals 
from  interlocutory  decrees  (with  certain  ex- 
ceptions), the  former  privilege  as  to  the  time 
and  order  of  hearing,  cited.         S.  C,        505 

7.  Ch.  69, 1  46,  p.  237  of  1  R.  C.  requiring  the 
orders  of  each  day  in  the  circuit  courts  to  be 
read  in  open  court  at  the  next  sitting,  cited. 

Calwells  V,  Sheilds  A  Somerville,        327 

8.  Same  chapter,  §  56,  p.  239,  by  which 
appeals  were  allowed  from  judgments  or 
sentences  of  the  county  and  corporation 
courts,  cited. 

Fameyhongh's  ex*ors  v,   Dickerson 
^c,  584 

9.  Acts  of  1830-31,  ch.  11,  §  30,  p.  50,  Suppl. 
to  R.  C.  p.  145,  providing  that  a  supersedeas 
may  be  allowed  to  a  final  judgment,  pro- 
ceeding or  order  of  a  county  or  corporation 
court,  construed.  S.  C.»        582 

II.  Juries. 

10.  Ch.  75,  §  I,  p.  264  of  1  R.  C.  requiring 
that  grand  jurors  shall  be  freeholders,  con- 
strued. 

Commonwealth  v,  Burcher,  826 

cited.  S.  C,        830 

11.  Same  chapter,  §  12,  p.  266,  prescribing 
the  qualification  of  petit  jurors  in  the  su- 
perior courts  and  for  the  trial  of  pleas  of  the 
commonwealth,  cited.  S.  C,        833 

III.  Constables. 

12.  Acts  of  1825-6,  ch.  19,  p.  21.  Suppl. 
to  R.  C.  p.  201,  concerning  the  liability  of 
constables  and  their  sureties  for  claims 
collected  and  received  for  collection,  cited. 

M'Key  Ac.  v.  Garth,  37 

construed. 

Smith  &c.  V.  The  governor,  229 

IV.  Land  laws. 

13.  Ch.  86,  §  40,  p.  330  of  1  R.  C.  declaring 
invalidity  of  entry  or  location  on  land  settled 
thirty  years,  on  which  quitrents  or  taxes 
have  been  paid  within  that  time,  and  relin- 
quishing commonwealth's  title  to  such  land, 
construed. 

Tichanal  v.  Roe,  288 

V.  Conveyances. 

14.  Ch.  99,  §  1,  p.  361  of  1  R.  C.  declaring 
that  no  estate  of  freehold  in  lands  shall  be 
conveyed  from  one  to  another  except  by 
writing  sealed  and  delivered,  cited. 

Commonwealth  v.  Burcher,  831 

15.  Acts  of  1813-14,  ch.  10,  {  8,  p.  36,  con- 
cerning registry  of  deeds  of  trust  and  mort- 
gages of  personal  estate,  cited. 

Cocke  V.  Haxairs  ex*x,  472 

16.  Ch.  99,  §  11,  p.  364  of  1  R.  C.  on  same 
subject,  cited.  S.  C,        472 

17.  Act  of  1792,  1  Old  R.  C.  ch.  90,  §  2,  4,  p. 
157,  on  same  subject,  construed. 

S.  C,        470 

18.  Acts  of  1705,  ch.  21,  3  Hen.  stat.  at 
large  p.  318,— of  1710,  ch.  13,  3  Id.  p.  517,— 
of  1734,   ch.  6,  4  Id.   p.  397,— of  1748,  ch.  1,  5 


Id.  p.  408,  and  of  1785,  ch.  62, 12  Id.  p.  154.  on 
same  subject,  cited.  S.  C,        472,3 

19.  Ch.  99,  §  20,  p.  368  of  1  R.  C.  restriction 
the  effect  of  alienations  to  so  much  of  the 
right  and  estate  in  the  land  as  the  grantor 
may  lawfully  convey,  cited. 

Robinett  v.  Preston's  heirs,  278 

Findlay  v,  Toncray,  379 

20.  Same  chapter,  §  29,  p.  370,  for  trans- 
ferring the  possession  of  land  to  the  bar^ 
gainee,  releasee  or  person  entitled  to  the 
use,  cited. 

Syrus  A  others  v.  Allison,  202 

VI.  Wills. 

21.  Statute  of  December  13, 1792,  1  Old  R. 
C.  ch.  92,  §  3,  p.  160, 161, 1  R.  C.  of  1819,  ch. 
104,  §  3,  p.  376,  providing  for  children  bom 
after  the  execution  of  a  will  made  when  the 
testator  was  childless,  and  for  posthumous 
children,  cited. 

Savage  &c.   v.  Mears  A  wife,    572,  3, 575 

22.  Statute  of  December  5, 1794,  1  Old  R. 
C.  ch.  170,  §  1,  p.  319,  20,  1  R.  C.  of  1819,  ch. 
104,  §  4,  p.  376,  making  provision  for  children 
born  after  the  execution  of  the  father's  will 
and  pretermitted  thereby,  construed. 

S.  C,        570 

23.  Ch.  104,  §  7,  p.  377  of  1  R.  C.  declaring 
that  no  nuncupative  will  shall  he  established 
unless  it  be  made  in  the  time  of  the  last 
sickness  of  the  deceased,  construed. 

Page  &c.  V.  Page,  424 

24.  Same  chapter,  §  8,  p.  377,  invalidating 
nuncupative  wills  in  certain  cases  unless 
the  testimony  or  the  substance  thereof  shall 
have  been  committed  to  writing,  construed. 

S.  C,        424 

894         *25.  Same  chapter,  §  13,  p.  378,  al- 
lowing wills  to  be  contested  by   bill  in 
chancery  after  probate,  construed. 

S.  C,         424 

26.  Same  chapter,  §  18,  p.  379 ;  5  Hen.  stat 
at  large  p.  457,  §  11,  prescribing  after  what 
time  and  upon  what  notice  nuncupative  wiUs 
may  be  proved,  cited.  8.  C,        425,  435 

VII.  Ex'ors  and  adm'rs. 

27.  Ch.  104,  §  36,  p.  384  of  1  R.  C  declar- 
ing that  no  oQiission  to  plead  or  mispleading 
shall  charge  an  executor  or  administrator  or 
his  sureties  beyond  the  assets,  cited. 

Davis  &c.  V,  Newman,  667 

28.  Same  chapter,  §  59,  p.  389,  allowing  to 
executors  their  disbursements,  and  compen- 
sation for  their  personal  trouble,  construed. 

Farneyhough's  ex'ors  v.  Dickerson 
<&c.,  582 

cited.  S.  C. ,        S87 

29.  Same  chapter,  §  66,  p.  390,  concerning 
the  liability  of  the  personal  representative 
of  an  executor  in  his  own  wrong,  cited. 

Burnley's    representatives    v.    Duke   A 
others,  124 

30.  Acts  of  1839,  ch.  70,  p.  44,  authorizing 
administrator  de  bonis  non  to  receive  assets 
from  representative  of  prior  executor  or  ad- 
ministrator, cited.  S.  C,        133 

VIII.  Dower. 

31.  Ch.  107,  §  4,  p.  403  of  1  R.  C.  giving 
damages  to  widows  deforced  of  their  dower 
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in  lands  whereof  their  hiasbands  died  seized, 
construed. 

Macaialay's   ez'or  v.  Dismal  swamp 
land  CO.,  507 

IX.  Infants. 

32.  Ch.  108,  g  21,  p.  410  of  1  R.  C.  makini^ 
proceeds  of  sale  of  infant's  land  descendible 
as  realty,  cited. 

Perrin  &c.  v.  LK>maz  &c. ,  142 

X.  Slaves.* 

33.  Ch.  Ill,  §  48,  49,  p.  431,  2  of  1  R.  C. 
forfeiting  to  reversioner  slaves  removed  out 
of  commonwealth  by  tenant  for  life,  or  hus- 
band of  such  tenant,  cited. 

Johns  V.  Davis's  ez'or  &c.,  732,  3 

XI.  Rents  and  replevin. 

34.  Ch.  113,  §  23,  24,  p.  451,  2  of  1  R.  C. 
concerning  the  writ  of  replevin  for  goods 
distrained  for  rent,  cited. 

Mason  &c.  v»  Moyers,  618 

35.  Acts  of  1822-3,  ch.  29,  §  9,  Suppl.  to  R. 
C.  p.  255,  abrogating  the  writ  of  replevin  at 
common  law,  cited.  S.  C.,        618 

36.  Acts  of  1826-7.  ch.  27,  §  2,  Suppl.  to  R. 
C.  p.  256,  allowing  tenant  to  contest  right  of 
landlord  to  sue  out  attachment  for  rent  to 
become  due,  cited.  S.  C,        618 

XII.  Forcible  entry. 

37.  Ch.  115,  §  2,  p.  455  of  1  R.  C.  giving 
summary  remedy  to  person  dispossessed  by 
forcible  entry,  construed. 

Pauley  v.  Chapman,  235 

XIII.  Writ  of  right. 

38.  Ch.  128,  8  34,  p.  496  of  1  R.  C.  concern- 
ing plea  of  several  tenancy  in  abatement  of 
writ  of  right,  cited. 

Walkers  v.  Boaz  &c.,  490 

39.  Acts  of  1822-3,  ch.  24,  §  2,  p.  27 ;  Suppl. 
to  R.  C.  ch.  151,  p.  210,  declaring  that  a  non- 
suit in  a  writ  of  right  shall  be  no  bar  to  a 
subsequent  action,  cited.  « S.  C,        489 

XIV.  Death  of  parties. 

40.  Ch.  128,  §  38,  p.  497,  8  of  1  R.  C.  for 
preventing  abatement  of  certain  actions  by 
death  of  plaintiff  or  defendant  before  judg- 
ment, cited. 

May  &c.  V.  State  bank  of  N.  Caro- 
lina, 69 

XV.  Indebitatus  assumpsit. 

41.  Ch.  128,  §  86,  p.  510  of  1  R.  C.  requiring 
account  of  items  to  be  filed  with  declaration 
in  indebitatus  assumpsit,  cited. 

Weaver  v,  Vowles,  448 

XVI.  Witnesses. 

42.  Ch.  131,  §  1,  2,  p.  517  of  1  R.  C.  disqual- 
ifying as  witnesses  persons  convicted  of 
perjury  or  felony,  cited. 

Commonwealth  v.  Hart,  821 

XVII.  Insolvents. 

43.  Ch.  134,  §  34,  p.  538  of  1  R.  C.  vesting 
lands  of  insolvent  debtor  in  the  sheriff  of 
the  county  where  they  lie,  construed. 

Syrus  &c.  v,  Allison,  200 

XVIII.    Crimes,  prosecutions    and  punish- 
ments. 

44.  Ch.  148,  §  1,  p.  571  of  1  R.  C.  defining 
and  punishing  perjury,  construed. 

Thomas  v.  Commonwealth,  795 


45.  Acts  of  1822-3,  ch.  34,  §  1,  p.  36,  Suppl. 

to  R.  C.  ch.  226,  p.  280,  making  certain 
895      trespasses  on  property  'punishable  as 

misdemeanours,  construed. 
Campbell  &c.  v.  Commonwealth,  791 

cited,  Pauley  v.  Chapman,  240 

46.  Acts  of  1827-8,  ch.  36,  §  4,  Suppl.  to  R. 
C.  p.  275, 6,  declaring  that  persons  who  should 
thereafter  be  guilty  of  certain  offences 
against  the  gaming  laws  should  be  subjected 
to  a  certain  punishment  in  lieu  of  the  former, 
cited. 

Pitman  v.  Commonwealth,         807,  8,  815 

47.  Acts  of  1841-2,  ch.  69,  §.4,  p.  44,  changing 
the  fee  of  the  commonwealth's  attorney  and 
the  sum  to  be  paid  to  the  literary  fund,  in  all 
recoveries  thereafter  had  for  violations  of 
the  gaming  laws,  construed.        S.  C,       800 

48.  Acts  of  1842-3,  ch.  84,  p.  57,  repealing 
the  lastmentioned  enactment,  cited. 

8.  C.         817 

49.  Acts  of  1827-8,  ch.  37,  §  5,  p.*  30,'  Suppl. 
to  R.  C.  ch.  183,  p.  242,  prescribing  how  slaves 
shall  be  tried  and  punished  for  simple  larceny 
to  the  value  of  twenty  dollars  or  less,  cited. 

Cropper  v.  Commonwealth,  843, 4 

50.  Acts  of  1831-2,  ch.  22,  §  9,  p.  22 ;  Suppl. 
to  R.  C.  ch.  187,  p.  247,  prescribing  how  free 
negroes  and  mulattoes  shall  be  tried  and  pun- 
ished for  the  same  offence,  construed. 

S.  C,        842 

51.  Ch.  171,  §  16,  p.  619,  20  of  1  R.  C.  pre- 
scribing the  proceedings  to  tie  had  in  certain 
cases  against  convicts  received  into  the  peni- 
tentiary under  a  second  or  third  sentence, 
construed. 

Brooks  V,  Commonwealth,  845 

XIX.  Claims  against  commonwealth. 

52.  Ch.  174,  §  2,  p.  2  of  2  R.  C.  and  Acts  of 
1838,  ch.  14,  §  1,  p.  27,  allowing  claims  against 
the  commonwealth  to  be  presented  to  the 
auditor,  construed. 

Commonwealth  r.  Farmers  bank,         737 

53.  Ch.  174,  §  6,  p.  2  of  2  R.  C.  Acts  of  1838» 
ch.  14,  §l,p.27;  Acts  of  1840-41,  ch.48,gl,  p» 
66,  prescribing  to  what  court  a  petition  may 
t>e  presented  for  redress  against  the  auditor's 
decision  disallowing  a  claim  against  the 
commonwealth,  construed.  S.  C,        737 

XX.  Banks. 

54.  Acts  of  1838,  ch.  13,  §  2,  p.  27,  allowing 
credit  to  the  banks  in  account  with  the  com- 
monwealth for  the  premium  on  specie  paid  to 
the  public  creditors,  construed. 

Commonwealth  v.  Farmers  bank,        737 

55.  Same  chapter,  §  1,  declaring  that  the 
interest  on  public  loans  shall  thereafter  be 
paid  in  specie  or  its  equivalent,  cited. 

S.  C,        737,  741,  747 

56.  Acts  of  1839-40,  ch.  63,  p.  52,  requiring 
the  banks  to  pay  the  nezt  semiannual  instal- 
ment of  interest  to  the  public  creditors  in 
specie  or  its  equivalent,  construed. 

S.  C,        737 

57.  Acts  of  1839-40,  ch.  65,  §  13,  p.  55,  requir- 
ing the  banks  to  pay  the  nezt  semiannual 
instalment  of  interest  to  the  public  creditors 
in  specie  or  its  equivalent  without  charging 
any  premium  therefore,  cited. 

S.  C,        745,753,757,759' 
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XXI.  MUls. 

58.  Ch.  235,  p.  255  of  2  R.  C.  concerning 
mills,  cited. 

Muire  &c.  v.  Smith,  458 

59.  Same  chapter,  §  1,  p.  225,  declaring  who 
may  apply  for  leave  to  erect  mill  and  dam, 
and  to  whom  notice  of  the  application  may 
be  given,  construed. 

Pitzer  V.  Williams,  241 

60.  Same  chapter,  §  9,  p.  228,  saving  prose- 
cutions and  private  actions  except  for  inju- 
ries actually  foreseen  and  estimated  upon  the 
inquest  in  a  mill  case,  cited.        S.  C,        249 

XXII.  Ferries. 

61.  Ch.  238,  §  1,  p.  261  of  2  R.  C.  concern- 
ing inquest  on  application  for  the  establish- 
ment of  a  ferry,  construed. 

Muire  &c.  z/.  Smith,  458 

62.  Same  chapter,  §1,2,  authorizing  county 
court  to  establish  ferry  where  applicant  owns 
the  land  on  both  sides  of  the  watercourse  or 
on  one  side  only,  cited. 

Patrick  v,  Ruffner,  218 

XXIII.  Repealing  statutes. 

63.  Various  penal  statutes  containing  ex- 
press clauses  of  repeal,  cited. 

Pitman  z/.  Commonwealth,  814 

SUBMISSION. 

What  submission  is  binding  and  entitles  to 
specific  execution  of  the  award.  See  Award 
No.  1,  and 

Boyd's  heirs  v,  Magruder's  heirs,         761 

SUPERSEDEAS. 

To  what  proceeding  a  supersedeas  lies. 
An  executorial  account  being  settled  by 
commissioners  under  an  order  of  the 
896      court  of  probate,  some  of  the  'legatees 
file  exceptions  to  the  account,  and  the 
court  overrules  the  same,  orders  the  account 
to  be  recorded,  and  adjudges  the  exceptors 
to  pay  the  executor's  costs :  held^  this  is  a 
final  proceeding  or  order,  within  the  mean- 
ing of  the  act  in  Sess.  Acts  of  1830-31  ch.  11, 
§  30,   p.  50,  Suppl.   to  Rev.    Code  p.  145,  to 
which,    on    the  petition  of    the    exceptors, 
a  supersedeas   may  be    awarded.      Accord. 
Triplett's  ex*ors  v»  Jameson,  2  Munf.  242. 
Farneyhough's  ex'ors  v,   Dickerson 
&c.,  582 

SURETIES. 

See  Principal  and  surety. 

TAXES. 

Invalidity  of  patent  for  land  settled  thirty 
years,  on  which  taxes  have  been  paid  within 
that  time.     See  Patient  No.  1,  2,  and 

Tichanal  v.  Roe,  288 

TRESPASS. 

What  trespass  is  no  misdemeanour. 
A  party  in  actual  and  peaceable  possession 
of  land,  which  he  claims  as  his  own,  encloses 
it  with  a  fence.  About  four  years  afterwards 
another  person,  who  claims  the  same  land 
and  has  a  better  title  to  it,  forcibly  pulls 
down  and  removes  the  fence :  held^  this  is 
not  a  trespass  for  which  a  prosecution  can  be 
sustained  under  the  statute  of  February  14, 
1823,  Acts  of  1822-3,  ch.  24,  {  1. 

Campbell  &c.  v.  Commonwealth,         791 


TRUSTS  AND  TRUSTEES. 

I.  Mortgages  and  deeds  of  trust. 

1.  See  title  Mortgages  and  trusts. 

II.  Husband  trustee  for  wife. 

2.  When  the  husband  is  a  mere  trustee  for 
the  wife,  acquiring  no  individual  interest  in 
her  personalty.  See  Husband  and  wi/e  No. 
1,  and 

Matthews  &  co.  v,  Woodson  &c.,  601 

# 

III.  Principal  and  agent. 

3.  What  purchase  by  agent  from  principal 
will  be  set  aside.  See  Principal  and  agent 
No.  2, 3,  and 

Buckles  V.  Lafferty's  legatees,  292 

IV.  Equitable  relief  to  cestui  que  trust  of 
bond  secured  by  trust  deed. 

4.  A  testator  having  authorized  a  tract  of 
land  to  be  sold  and  the  money  put  at  interest 
for  the  benefit  of  his  children,  his  executor 
sold  the  land  and  took  a  bond  (secured  by  a 
deed  of  trust)  to  t>e  paid  the  2l8t  of  August 
1820,  with  interest  from  the  25th  of  December 
1817.  On  the  30th  of  October  1820,  the  exec- 
utor received  of  the  purchaser  a  sum  of 
money,  to  be  applied  to  the  credit  o(  the 
principal.  The  purchaser  having  sold  part 
of  the  land  and  taken  from  his  vendee  four 
bonds,  one  payable  the  16th  of  April  1821, 
and  the  others  on  the  25th  of  December  in 
the  years  1821, 1822  and  1823,  the  executor, 
on  the  21st  of  January  1822,  took  an  assign- 
ment of  those  bonds  and  of  a  deed  of  trust 
securing  the  same,  and  gave  a  receipt  stating 
that  they  were  to  be  credited  in  part  of  the 
principal  at  the  dates  at  which  those  bonds 
were  due.  In  June  1823,  the  purchaser  in- 
joined  the  executor  from  selling- under  his 
deed  of  trust,  upon  the  ground  of  a  defect  of 
title  to  two  parcels  of  the  land,  one  of  16}i, 
the  other  of  100  acres,  part  of  which  last  par- 
cel being  inc^ded  in  the  sale  to  the  subveo- 
dee,  the  alleged  defect  of  title  was  made  the 
ground  also  of  injunction  by  him.  In  1835, 
the  injunction  of  the  first  purchaser  was 
perpetuated  as  to  the  price  of  the  16X  acres, 
and  dissolved  as  to  the  residue,  so  far  as  it 
remained  unpaid.  The  executor  having  in 
the  mean  time  removed  from  the  common- 
wealth, a  bill  was  thereupon  filed  by  some  of 
the  legatees,  against  the  purchaser,  the  trus- 
tee in  his  deed  of  trust,  the  executor,  and 
another  legatee,  to  ascertain  the  balance 
due.  The  bill  averred,  that  many  years 
since,  the  bond  payable  to  the  executor  was 
transferred  to  the  legatee  defendant,  to  col- 
lect for  himself  and  the  others  interested, 
and  he  had  removed  from  the  state ;  that 
the  complainants  do  not  know  where  the 
bond  is,  or  whether  it  is  lost  or  destroyed ; 
and  that  the  trustee  declines  to  advertise  or 
sell,  for  want  of  the  bond.  As  to  all  the  de- 
fendants except  the  purchaser,  the  bill  was 
taken  for  confessed :  held^  1.  Equity  has 
jurisdiction  ;  on  the  ground  that  the  legatees, 

though  entitled  to  the  balance  due 
897  from  the  ^purchaser,  are  mere  benefi- 
ciaries, having  no  legal  right  which 
they  could  assert  at  law;  and  also  on  the 
ground  that,  the  case  t>eing  one  in  which  it 
would  have  been  improper  for  the  tmstee  to 
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sell  until  some  proceeding  was  had  to  ascer- 
tain the  amount  due,  the  creditors  had  a  right 
to  come  into  equity  to  have  the  amount  as- 
certained. 2.  The  purchaser,  having  in  his 
hands  evidence  of  all  the  payments  alleged 
by  him,  has  no  right  to  require  that  the  bond 
shall  be  produced  before  an  account  is  stated. 
3.  The  payments  which  the  executor  agreed 
should  be  credited  against  the  principal 
must  be  so  applied  ;  the  case  not  being  taken 
out  of  the  influence  of  the  principle  laid 
down  in  Pindall's  ez'^  &c.  v.  The  Bank  of 
Marietta,  10  Leigh  4d4,  by  the  circumstance 
that  the  party  who  so  agreed  was  a  fiduciary, 
nor  by  any  of  the  other  circumstances  be- 
fore mentioned. 

Miller  v.  Trevilians  &  others,  1 

USURY. 

Weight  of  answer  denying  usury,  where 
bill  disclaims  benefit  of  discovery.  See  An- 
swer No.  3,  and 

Thornton  v.  Gordon  Ac,  719 

VENDOR  AND  VENDEE. 
See  references  under  title  Sale. 

WARD. 
See  Guardian  and  ward. 


WARRANTY. 

Concerning  the  effect  of  a  general  war- 
ranty in  deed  conveying  land,  see  Elegit  No. 
1,    and 

Findlay  v,  Toncray, 


374 


WIDOW. 


I.  Rights  against  husband's  assignee. 

1.  Concerning  rights  of  wife  surviving  the 
coverture  against  husband's  assignee  of  her 
personalty,  see  Husband  and  wife  No.  3,  4,  5, 
6,  7,  and 

Browning  v.  Headley,  340,  341 

II.  Right  as  dowress. 

2.  See  title  Dower,  and 

Wilson  &c.  V,  Davisson,  384 

Macaulay's  ez'or  v.   Dismal  swamp 

land  CO.,  507 

Shirley    v.    Mutual    Assurance    so- 
ciety, 70S 

III.  Rights  as  distributee. 

3.  A  testator  dies  possessed  of  slaves,  to 
a  third  of  which  his  widow,  who  renounces 
his  will,  is  entitled  during  her  life.  In  a 
settlement  of  the  executorship  account  after 
the  death  of  the  executor,  and  after  the 
widow's  death,  it  appears  by  the  appraise- 
ment that  the  slaves  were  seven  in  number. 
Two  were  specifically  bequeathed  by  the 
testator,  and  the  presumption  is  that  they 
were  delivered  over  to  the  legatees.  Two 
were  sold  under  execution  of  a  creditor  of 
the  testator,  before  the  executor  had  other 
assets  in  hand  to  pay  the  execution,  and  were 
purchased  by  the  executor  at  the  sheriff's 
sale.  And  two  others  were  sold  by  the  exec- 
utor, though  the  payment  of  debts  did  not  re- 
quire the  sale  of  them  if  the  widow  had  paid 
up  a  sum  of  792  dollars  48  cents,  due  from 
her  for  purchases  of  the  testator's  goods. 
When  or  for  what  prices  these  two  were 
sold,  did  not  appear.    The  record  furnished 


no  information  of  the  disposition  of  the 
seventh  slave  ;  but  the  probability  is  that  he 
was  old  and  of  little  or  no  value:  held,  the 
charge  for  the  widow's  interest  in  the 
slaves,  instead  of  being  measured  by  their 
estimated  hires,  should  be  an  annual  sum 
from  the  death  of  her  husband  until  her 
death,  equal  to  the  annual  interest  of  one 
third  of  the  gross  amount  of  the  sales  or  the 
value  of  the  slaves :  dissentiente  Baldwin, 
J.,  who  was  of  opinion  that  the  widow  was 
entitled  to  credit  for  one  third  annually  of 
the  estimated  hires. 

Hickerson's  adm'r  v.  Helm,  629 

WIGGLESWORTH'S  TABLE. 

Professor  Wiggles  worth's    table    of   lon- 
gevity referred  to. 

Wilson  &c,  V.  Davisson,  384,  403 

WILFUL  TRESPASS. 

See  Trespass,  and 

Campbell  &c.  v.  Commonwealth.    791 


898 


♦WILL. 


I.  Nuncupative  will. 

1.  Concerning  the  validity  nuncupative 
will,  and  how  the  same  may  be  impeached 
after  probate,  see  Nuncupative  will  No.  1,  2, 
3,  4,  and 

Page  Ac.  V.  Page,  424,  5 

II.  Revocation. 

2.  What  is  not  an  implied  revocation  of 
will. 

Savage  Ac.  v,  Mears  &  wife,  570 

III.  Construction  and  effect  of  will. 

3.  See  Nuncupative  will  No.  5,  and 

Page  &c.  V.  Page,  425 

4.  A  testator,  by  his  will,  after  directing 
that  in  the  first  place  all  his  just  debts  shall 
be  paid,  devises  and  bequeaths  to  his  wife, 
during  her  life,  his  plantation,  all  his  stock 
and  furniture,  and  six  slaves  by  name ;  and 
then,  after  various  specific  devises  and  lega- 
cies to  his  children,  directs  as  follows:  **  I 
desire  that  my  wife  will,  as  soon  as  conven- 
ient after  my  decease,  purchase  and  deliver 
to  my  granddaughter  C.  C.  a  negro  girl  of 
about  ^50.  price,  which  I  give  to  my  said 
granddaughter  and  her  heirs."  The  wife  is 
also  named  executrix.  She  qualifies  as  such, 
giving  a  bond  with  sureties  ;  and  the  whole 
personal  estate,  other  than  specific  legacies, 
is  exhausted  in  payment  of  the  debts.  The 
widow  having  accepted  the  property  given 
her  by  the  will,  and  taken  possession  of  the 
whole  of  it,  heldy  she  is  liable  personally  as 
legatee,  not  as  executrix,  for  the  payment  of 
the  legacy  to  the  granddaughter,  and  the 
sureties  in  her  executorial  bond  are  nowise 
responsible  for  the  same. 

Arrington  v.  Cheatham  &l  wife,  492 

5.  A  testator  having  six  children,  four  the 
issue  of  a  deceased  wife,  and  two  the  issue  of 
his  present  wife,  devises  to  his  two  sons  each 
a  tract  of  land  described  by  metes  and 
bounds,  directs  that  all  his  other  lands  shall 
be  equally  divided  among  his  four  daughters 
and  their  heirs,  and  then  devises  and  be- 
queaths as  follows :  "  My  will  is  that  my 
negroes  be  apportioned  equally  amongst  my 
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six  children,  under  the  following-  reg^ulation, 
to  say,  that  the  one  third  thereof  which  shall 
be  allotted  to  m j  wife  a^  her  dower  shtill  be 
the  full  part  of  the  two  children  I  had  by  her, 
and  also  that  the  several  negroes  I  have  from 
time  to  time  furnished  any  of  my  children  be 
their  rig-ht,  but  that  they  shall  be  each  ap- 
praised and  accounted  for  in  their  part  of  the 
division  of  my  slaves.  Lastly,  I  desire  that 
all  the  residue  of  my  estate  not  before  spe- 
cifically given  be  equally  divided  amongst 
my  aforesaid  six  children. "  The  will  is  made 
the  31st  of  December  1792,  and  the  testator 
dies  in  1794,  prior  to  the  28th  of  October ; 
between  which  periods,  to  wit,  in  November 
1793,  a  third  child  of  the  testator  by  his  second 
wife  is  born  :  held,  1.  According  to  the  au- 
thority of  Yerby  v,  Yerby,  3  Call  334,  the 
birth  of  such  third  child  was  not  a  revocation 
of  the  will.  2.  As  the  will  wss  published, 
and  the  testator  died,  before  the  passage  of 
the  act  of  1794  providing  for  pretermitted 
children,  the  case  does  not  fall  within  the 
operation  of  that  statute.  3.  Upon  the  true 
construction  of  the  will,  the  afterborn  child 
has  no  claim  to  share  in  the  division  of  the 
dower  slaves  after  the  death  of  the  widow. 

Savage  &c.  v,  Mears  &  wife,  570 

6.  What  issue  of  freed  woman  is  not  enti- 
tled to  freedom.  The  decision  in  Maria  and 
others  v,  Surbaugh,  2  Rand.  228,  still  adhered 
to. 

Ellis  V.  Jenny  and  others,  597 

WITNESS. 

Competency. 

1.  In  an  action  brought  by  keepers  of  a 
boarding  school  against  a  g-uardian,  for  board 
tuition,  and  other  necessaries  furnished  to 
the  ward,  the  administrator  of  a  previous 
g-uardian  is  a  competent  witness  for  the  plain- 
tiffs. 

Young  V.  Warne  Ac,  420 

2.  On  the  trial  of  an  indictment  for  perjury, 
the  commonwealth  offers  as  a  witness  a  per- 
son ag^ainst  whom  a  civil  action  is  pending, 
wherein  the  defendant  in  the  indictment  has 
been  summoned  as  a  witness  for  the  opposite 
party :  held,  the  witness  so  offered  for  the 
commonwealth  has  no  such  interest  in  the 
prosecution  as  renders  him  incompetent  *  to 
testify. 

Commonwealth  v.  Hart,  819 

3.  On  a  trial  for  forgery,  the  party  whose 
sig-nature  is  alleged  to  be  forged  need  not 
be  called  as  a  witness  for  the  prosecution. 
See  Forgery  No.  2,  and 

Foulkes  V,  Commonwealth,  836 

899  ^WOODLAND. 

Right  to  dower  in  woodland  incapa- 
ble of  cultivation.     See  Dower  No.  3,  and 
Macaulay's  ex*or  v.  Dismal  swamp 
land  CO. ,  507 

WRIT  OF  RIGHT. 

I.  Matter  of  abatement. 
1.  Within   what  time  the  plea  of  several 
tenancy  should  be  pleaded  in  a  writ  of  right. 
Walkers  v,  Boaz  &c. ,  485 


2.  Upor  a  writ  of  right  by  three  demand- 
ants, it  appears  at  the  trial  of  the  mise, 
that  the  tenement  demanded  descended  to 
the  demandants  and  their  two  infant 
brothers  from  their  mother,  and  that  those 
two  infants  successively  died  without  issue, 
and  were  survived  by  their  father  as  well 
as  by  the  demandants :  held,  1.  That  upon 
the  death  of  the  infant  who  first  died* 
his  share  of  the  tenement  descended  to 
his  four  brothers,  without  regards  to  the 
father ;  and  upon  the  death  of  the  other 
infant,  the  share  which  he  derived  by  de- 
scent from  the  mother  passed  in  like 
manner  to  the  three  brothers,  but  the  share 
which  he  derived  by  descent  from  his 
brother  (l-4th  of  l-5th)  descended  to  his 
father.  2.  That  according  to  the  principles 
established  in  Garrard  &c.  v  Henry  &c.,  6 
Rand.  110,  and  Linton  and  others  v.  Bartly 
and  others,  9  Leigh  444,  the  fact  of  the 
father's  having  so  become  interested  as 
tenant  in  common  with  the  demandants 
(not  having  been  pleaded  in  abatement) 
cannot  prevent  the  demandants  from  recov- 
ering so  much  of  the  tenement  as  they 
shew  title  to,  namely,  all  except  that  fourth 
of  a  fifth.  S.  C,        485 

II.  Seisin  of  demandant. 

3.  The  decision  in  Green  v.  Watkins,  7 
Wheat.  27,  that  in  a  writ  of  right,  where 
the  demandant  shews  no  seisin  by  a  pedis 
positio,  but  relies  wholly  on  a  constructive 
seisin  by  virtue  of  a  patent  of  the  land  as 
vacant  land,  it  is  competent  for  the  tenants 
to  disprove  that  constructive  seisin  by  shew- 
ing that  the  state  had  previously  granted 
the  same  land  to  other  persons,  with  whom 
the  tenants  claim  no  privity,  approved  and 
acted  on. 

Dawson  v.  Watkins,  2S9 

4.  The  demandant  in  a  writ  of  right 
claims  the  land  (of  which  the  tenant  is  in 
possession)  under  a  patent  bearing  date  the 
17th  of  June  1786,  and  the  tenant  disproves 
the  constructive  seisin  of  the  demandant, 
by  shewing  a  patent  for  a  large  tract  em- 
bracing the  same  land,  which  issued  as 
early  as  the  first  of  December  1773.  Where- 
upon the  demandant,  to  establish  a  seisin 
in  deed  by  a  pedis  positio,  proves  that  the 
patentee  under  whom  he  claims  came,  in 
1824  or  1825,  to  the  county  in  which  the 
land  lies,  and  employed  an  agent  to  enter 
upon  and  survey  the  said  land  and  various 
others  tracts  in  the  same  county  ;  that  the 
said  agent  procured  a  surveyor  and  chain 
carriers  immediately  thereafter,  who  went 
upon  the  land  in  questions,  and  surveyed 
and  re-marked  the  same  for  the  patentee: 
held,  these  facts  are  not  sufficient  to  author- 
ize a  jury  to  find  a  seisin  in  the  demandant. 

S.  C,        259 

III.  Setting  aside  nonsuit. 

5.  In  what  case  nonsuit  in  writ  of  rights 
will  be  set  aside.     See  Nonsuit,  and 

Walkers  v.  Boaz  &c.,  485 
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ABATEMENT. 

1.  Within  what  time  the  plea  of  several 
tenancy  should  be  pleaded  in  a  writ  of  rig-ht. 

Walkers  v.  Boaz  Sl  others,  485 

2.  Nonjoinder  of  a  demandant  in  a  writ  of 
rig'ht  must  be  pleaded  in  abatement.  See 
Writ  of  right  No.  2,  and  8.  C,        485 

3.  Matter  of  abatement  either  shews  the 
action  to  be  abatable,  or  that  it  is  de  facto 
abated.  The  former  usually  exists  at  the 
time  of  the  suit ;  the  latter  for  the  most  part 
occurs  during  its  progress.  The  first  must 
be  pleaded  in  technical  form,  and  at  a 
proper  stage  of  the  cause.  The  last  may  be, 
but  need  not  be,  pleaded  ;  and  when  appar- 
ent, or  made  known  to  the  court,  will  be 
declared  by  its  order  in  any  stage  of  the  suit. 
Kzamples  illustrating  this  distinction,  stated 
in  the  opinion  of  Baldwin,  J. 

May  &c.  V,  State  bank  of  North  Car- 
olina, 56 

4.  Concerning  effect  of  extinction  of  cor- 
poration plaintiff  in  abating  the  suit,  see 
Corporation,  and  S.  C,        56 

ABSENT  DEFENDANTS. 

When  assignee's  plea  that  debtor  was  a 
resident  is  demurrable.  See  Foreign  attach- 
ment, and 

Smith  V.  Hunt  and  others,  206 

ACCIDENT. 

Relief  in  equity  where  conveyance  of  land 
has  been  accidentally  destroyed.  See  Spe- 
cific execution  No.  1,  and 

Wade's  heirs  v.  Greenwood  &  wife,      474 

ACCOUNT. 

1.  When  production  of  bond  may  be  dis- 
pensed with  on  account  between  grantor  in 
trust  deed  and  cestui  que  trust.  See  Trusts 
&c.  No.  4,  and 

Miller  v,  Treyilian  and  others,  1,  2 

2.  Account  between  principal  and  agent, 
on  bill  by  the  former  impeaching  purchase 
of  land  by  the  latter.  See  Principal  and 
agent  No.  3,  and 

Buckles  r.  Lafferty's  legatees,  293 

3.  What  laches  will  preclude  dowress  from 
right  to  account.     See  Dower  No.  7,  and 

Macaulay's  ex'or  z/.  Dismal  swamp 
land  CO.,  507 

4.  When  enquiry  before  commissioner,  to 
ascertain  what  would  be  a  reasonable  pro- 
vision for  wife  out  of  her  equitable  interest 
assigned  by  husband,  may  be  dispensed 
with.    See  Husband  and  wife  No.  7,  and 

Browning  v,  Headley,  341,  2 

ACQUIESCENCE. 
See  Admission  and  Laches. 

ADMINISTRATION. 

See  Executors  and  administrators  and 
L/egatQes  and  distributees. 


ADMISSION. 

1.  What  judgment  recovered  by  corpora- 
tion will  estop  from  alleging  previous  extinc- 
tion of  plaintiff.     See  Corporation,  and 

May  &c.  V.  State  bank  of  N.   Caro- 
lina, 56 

2.  What  defence  of  a  former  recovery  for 
the  same  cause  of  action  is  not  sustained. 
See  Former  recovery,  and 

Weaver  v,  Vowles,  438,  9 

3.  Concerning  estoppel  by  deed,  see  Estop- 
pel No.  4,  and 

Radcliff&c.  v.  High,  271 

4.  The  general  rule,  that  the  admission  of 
one  person  cannot  be  given  in  evidence 
against  another,  adverted  to  by  Baldwin,  J. 

Pettit  V,  Jennings  and  others,  676 

AD  QUOD  DAMNUM. 

Who  may  apply  for  the  writ,  and  what 
notice  is  sufficient.    See  Mills  No.  1,  and 

Pitzert^.  Williams,  241 

852  *AFFIRMANCE. 

See  Appellate  jurisdiction  No.  8,  Mort- 
gages &c.  No.  6,  and 

Williamson's  ex'or  v,  Howard,        39,  40 

AGENT. 
See  Principal  and  agent. 

ANNUITY. 

Mode  of  calculating  present  value.  See 
Dower  No.  6,  and 

Wilson  and  others  v.  Davisson,        384,  5 

ANSWER. 

I.  Bringing  in  defendant. 

1.  Case  in  which  a  defendant  was  brought 
in  by  a  messenger  to  answer  interrogatories. 

Johns  V,  Davis's  ex'or  and  others,        729 

II.  Weight  of  answer  as  evidence. 

2.  It  is  a  rule  in  equity  that  the  answer  of 
a  defendant  denying  the  allegations  of  the 
bill  must  be  taken  as  true  unless  disproved 
by  two  witnesses,  or  by  one  witness  and  cir- 
cumstances in  his  support :  it  is  not  in  the 
power  of  a  plaintiff  to  make  his  case  an  ex- 
ception to  this  rule  by  stating  in  his  bill  that 
he  expects  to  prove  its  allegations,  and  dis- 
claiming a  discovery  from  the  defendant. 

Thornton  v.  Gordon  &c.,  719 

3.  A  bill  is  filed  to  in  join  the  sale  of  prop- 
erty conveyed  to  secure  a  debt  alleged  to  be 
usurious,  and  the  plaintiff  avers  that  he 
expects  to  make  full  proof  of  his  allegations, 
and  disclaims  all  benefit  of  any  discovery 
from  the  defendant.  The  injunction  is 
awarded.  But  afterwards  the  defendant  filea 
an  answer  denying  the  allegation  of  the  bill. 
And  the  plaintiff  relies  on  the  testimony  of  a 
single  witness,  unsustained  by  any  corrobo-' 
rating  circumstances:  heldy  the  injunction 
must  be  dissolved  and  the  bill  dismissed. 

S.  C,        719 
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III.  Answer  of  codefendant. 

4.  Answer  of  assig^nor  of  bond  is  no  evi- 
dence agrainst  assignee  codefendant,  to  prove 
g-aming  consideration.  See  Codefendants 
No.  1,  and  ' 

Pettit  V.  Jennings  and  others,  676 

IV.  Setting  for  hearing  after  replication. 

5.  At  what  time  after  replication  to  an- 
swer, a  chancery  suit  maj  be  set  for  hearing. 
See  Hearing  of  cause  No.  1,  and 

Poling  V.  Johnson,  255 

APPELLATE    JURISDICTION. 

I.  Appellate  court. 

1.  What  court  may  revise  decision  of 
auditor  disallowing  claim  against  common- 
wealth.    See  Banks,  and 

Commonwealth  v.  Farmers  bank,        737 

II.  What  may  tie  appealed  from. 

2.  What  is  a  final  proceeding  or  order  of 
county  court,  to  which  a  supersedeas  lies. 
See  Supersedeas,  and 

Farneyhough's  ez'ors  v,  Dickerson 
&c.,  582 

3.  An  appeal  lies  to  the  court  of  appeals 
from  an  order  of  a  circuit  court  overruling  a 
motion  to  dissolve  an  ir  junction  which  was 
improvidently  granted. 

Talley  v,  Tyree,  500 

III.  What  objections  will  be  disregarded. 

4.  What  objection  to  decree  does  not  lie 
for  the  party  appealing.  See  Codefendants 
No.  2,  and 

Chappell  V. '  Robertson,  590 

5.  When  objection  that  sheriff  is  no  party 
to  bHl  for  satisfaction  out  of  insolvent's 
estate  will  not  avail  in  appellate  court.  See 
Codefendants  No.  2,  and  S.  C,        590 

IV.  Reversal. 

6.  A  decree  t>eing  rendered  against  the 
sureties  of  an  executor,  and  the  appellate 
court  being  of  opinion  that  they  are  not 
liable,  decree  reversed  and  bill  dismissed  as 
to  all  of  them,  although  only  one  had  ap- 
pealed. But  though  a  sum,  (less  than  100 
dollars)  was  erroneously  decreed  against  a 
succeeding  administrator,  as  to  whom  the 
bill  ought  to  have  been  dismissed,  yet  he  not 
having  appealed,  no  correction  was  made  by 
the  appellate  court  in  this  part  of  the  decree, 
the  appellant  being  in  no  wise  interested 
therein. 

Arrington  v,  Cheatham  &  wife,  492 

V.  Affirmance^ 

7.  Affirmance  of  decree  enforcing  lien  of 
trust  deed,  with  addition  thereto  of  direction 
for  sale  of  the  property.  See  Mortgages  &c. 
No.  6,  and 

Williamson's  ex'or  v.  Howard,  39 

8.  Case  in  which  it  was  considered  in  the 
appellate  court,  that  a  guardian,  who  had 
been  culpably  in  default  in  failing  to  render 
any  account  of  his  receipts  or  disbursements, 

was  allowed  by  the  court  below  more 
853      for  *the  board  and  clothing  of  his  ward 

than  he  was  entitled  to ;  but  as  a  par- 
ticular sum  payable  by  the  ward  had  not 
been  charged  in   the  court  below,    it    was 


deemed  best  to  consider  that  as  an  equivalent 
for  the  excess  of  the  charge  for  board  and 
clothing,  and  ( saving*  the  parties  the  delay 
and  expense  of  restating  the  s^uardian'  ac- 
count) to  terminate  the  case  by  affirming 
the  decree. 

VI.  Jurisdiction  in  criminal  cases. 

9.  See  Criminal  jurisdiction  and  proceed- 
ings. 

APPLICATION  OF  PAYMENT. 

Right  of  debtor  to  apply  payment  to  prin- 
cipal instead  of  interest.    See  Payment  No. 

I,  Trust  &c.  No.  4,  and 

Miller  v.  Trevilian  &  others,  1 

APPORTIONMENT. 

When  rent  may  be  apportioned  in  eqnity. 
See  Rent,  and 

Mason  &c.  v,  Moyers,  606,  7 

ARBITRATION. 

See  Award,  and 
Boyd's  heirs  v,  Magruder's  heirs,        761 

ASSETS. 

What  will  be  regarded  in  equity  as  nnad- 
ministered.    See  Leg^ateea  Ac.  No.  6,  and 
Burnley's    representatives  v.    Duke 
and  others,  102 

ASSIGNMENT. 

I.  Evidence  of  consideration. 

1.  A  share  of  the  proceeds  of  a  testator's  es- 
tate being  bequeathed  to  a  feme  covert,  and 
her  husband  having  assigned  the  same,  a  bill 
is  filed  by  the  assignee,  which  alleges  that  the 
assignment  was  in  consideration  of  1500  dol- 
lars. The  executor  and  the  feme  both  an- 
swer, but  the  answers  do  not  deny  the 
consideration,  or  call  for  proof  of  it;  and 
the  deed  of  assign  memt  purports  on  its  face 
to  be  in  consideration  of  1500  dollars.  It 
seems,  there  being  no  such  denial  or  call  for 
proof,  the  deed  is  prima  facie  evidence  of 
the  allegation  in  the  bill.  Accord.  Scott  & 
wife  &c.  V.  Gibbon  &  co.  Ac,  5  Munf.  86. 

Browning  v.  Headley,  342 

2.  Answer  of  assignor  of  bond  is  no  eri- 
dence'against  assignee  codefendant,  to  prove 
gaming  consideration.  See  Codefendants 
No.  1,  and 

Pettit  V.  Jenning's  and  others,  676 

II.  Liability   and  rights  of   obligor  in  as- 

sig'ned  g'aming  bond. 

3.  When  obligor  in  gaming  bond  is  liable 
to  assignee,  and  for  what  amount.  See 
Gaming  No.  2,  and 

Pettit  V,  Jennings  and  others,  676 

4.  Decree  over  for  obligor  in  assigned  gam- 
ing bond  against  obligee  assignor.  See 
Gaming  No.  3,  and  S.  C,       676 

III.  Rights  of  wife  against  husband's 

assignee. 

5.  Concerning  rights  of  wife  survivinir 
the  coverture  against  husband's  assignee  of 
her  personalty,  see  Husband  and  wifS  No.  3, 
4,  5,  6,  7,  and 

Browning  v.  Headley,  340,  41 
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IV.  Assignee  of  absent  debtor. 

6.,  What  plea  to  foreign  attachment,   by 

party  claiming  as  assignee  of  absent  debtor, 

is  demurrable.     See  Foreign  attachment,  and 

Smith  V.  Hunt  &c.  206 

ATTACHMENT. 

What  plea  to  foreign  attachment,  by  party 

claiming  as  assignee  of  absent  debtor,  is 

demurrable.    See  Foreign  attachment,   and 

Smith  V.  Hunt  &c. ,  206 

ATTORNEY. 

1.  Construction  and  effect  of  power  of  at- 
torney.   See  Power  of  attorney,  and 

Calwells  V,  Sheilds  &  Somerville,        305 

2.  Concerning  validity  of  contract  between 
attorney  at  law  and  client,  see  Laches  No.  3, 
and 

Hendricks  Ac.  v,  Compton's  ex*or,       192 

AUDITOR. 

What  claim  against  commonwealth  may 
be  presented  to  first  auditor,  and  what  court 
may  revise  his  decision  disallowing  it.  See 
Banks,  and 

Commonwealth  v.  Farmers  bank,        737 

AWARD. 

I.  What  submission  is  binding  and  entitles 
to  specific  execution  of  award. 

1.  An   equitable  title  to  land  of  which  an 

intestate  died  seized  being  set  up 
854      *against  his  heirs,  some  of  the  heirs 

and  the  claimants  enter  into  an  agree- 
ment under  seal,  referring  the  matter  to 
arbitration,  and  the  arbitrators  award  in 
favour  of  the  claimants,  and  direct  a  convey- 
ance by  the  heirs  of  their  interest  in  the  land 
to  the  claimants :  held^  it  was  competent  for 
the  adult  heirs  who  were  sui  juris  to  enter 
into  the  submission,  notwithstanding  there 
were  other  heirs  interested  in  the  subject 
who  were  not  parties  ;  that  the  award  made 
in  pursuance  of  such  submission  is  binding 
on  the  parties  to  such  submission,  according 
to  the  terms  thereof  ;  and  that,  upon  a  bill 
in  equity  for  the  purpose,  specific  execution 
may  be  decreed  against  such  parties  to  the 
submission,  and  a  conveyance  compelled  of 
such  legal  title  to  the  land  as  has  descended 
to  them  respectively.  Accord.  Smith  and 
others  v.  Smith  &c.,  4  Rand.  95. 

Boyd's  heirs  v,  Magruder's  heirs,         761 

II.  Specific  execution  in  part. 

2.  Such  decree  will  be  without  prejudice 
to  the  right  of  the  plaintiffs  to  proceed  at 
law  for  a  failure  to  comply  with  the  submis- 
sion and  award  in  any  other  respect. 

S.  C,        761 
BAIL. 

What  is  no  ground  for  letting  to  bail. 

A  prisoner  having  been  examined  by  the 
county  court  and  remanded  for  trial  for  the 
offence  of  feloniously  passing  two  counter- 
feit half  eagles,  one  of  them  to  J.  C.  and  the 
other  to  W.  M.,  two  indictments  are  found 
against  him,  in  one  of  which  he  is  charged 
with  passing  one  of  the  counterfeit  coins  to 


J.  C.  on  the  13th  of  October  1842,  in  the 
other  with  passing  the  other  coin  to  W.  M. 
on  the  same  day.  Upon  a  trial  of  one  of  the 
indictments,  the  jury  find  the  prisoner  not 
guilty :  held^  his  acquittal  in  that  case  does 
not  entitle  him  to  be  let  to  bail  in  the  other. 
>Summerfield  v.  Commonwealth,  767 

BANKS. 

When   not  entitled  to  credit  with  common- 
wealth for  premium  on  specie. 

The  banks  of  this  commonwealth  in  which 
the  public  moneys  were  on  deposit,  paid  the 
interest  falling  due  in  January  1840  upon 
public  loans,  in  specie  or  its  equivalent. 
Under  the  proviso  to  the  second  section  of 
the  act  of  March  28, 1838,  (Sess.  Acts  of  1838, 
p.  27,  ch.  13,)  they  claimed  credit  in  account 
with  the  commonwealth  for  the  premium 
which  they  had  to  pay  to  the  public  creditors 
for  the  then  difference  between  specie  and 
the  notes  of  the  banks  :  held^  1.  That  under 
the  acts  in  2  R.  C.  of  1819,  ch.  174,  §  6,  p.  2, 
and  in  Sess.  Acts  of  1838,  p.  27,  ch.  14,  the 
claim  of  any  bank  for  such  premium  may 
properly  be  presented  to  the  first  auditor. 
2.  That  upon  the  disallowance  of  such  claim, 
the  bank  may  file  a  petition  for  redress  to 
the  court  of  chancery  for  Henrico  and  Rich- 
mond, created  by  the  act  of  March  13,  1841,  in 
Sess.  Acts  of  1840-41,  p.  65,  ch.  48.  3.  That 
according  to  the  true  construction  and 
effect  of  the  act  of  December  11,  1839,  in 
Sess.  Acts  of  1839-40,  p.  52,  ch.  63,  (espe- 
cially of  the  first  proviso  thereto)  the  claim 
of  any  bank  for  the  premium  so  paid  must 
be  di^Uowed;  dissentiente  Brooke,  J.,  on 
the  last  point. 

Commonwealth  z/.  Farmers  bank,        737 

BOND. 
I.  Merger  of  simple  contract. 

1.  Concerning  the  extinguishment  of  sim- 
ple contract  of  partnership  by  bond  of  one 
partner,  see  Partnership,  and 

Ward  V,  Motter,  536 

II.  What  endorsement  is  evidence  to  repel 
presumption  of  payment. 

2.  An  endorsement  of  credit  on  a  bond, 
made  by  the  obligee  within  the  period  that 
raises  the  legal  presumption  of  payment,  is 
evidence  for  him  for  the  purpose  of  repelling 
that  presumption. 

Dabney's  ex'ors  v.  Dabney*s  adm'r,     622 

3.  In  an  action  of  debt  brought  in  1837  by 
an  administrator  against  an  executor,  upon 
a  bond  of  the  10th  of  January  1833,  payable 
the  first  of  January  1834,  the  defendant  of- 
fered as  a  setoff  a  bond  of  the  plaintiff's 
intestate  to  the  defendant's  testator,  dated 
the  5th  of  April  1820  and  payable  on  demand, 
with  two  endorsements  thereon,  admitted 
by  the  plaintiff  to  be  in  the  handwriting  of 
the  defendant's  testator,  one  of  which  cred- 
ited   a    sum     paid    in    part    on     the 

855  *first  of  June  1828,  and  the  other  cred- 
ited another  payment  in  part  on  the 
5th  of  May  1829.  The  circuit  court,  at  the 
instance  of  the  plaintiff,  instructed  the  jury, 
that  after  the  lapse  of  16  years  from  the  date 
of  the  said  bond,  the  jury  might,  from  this 
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aided  by  other  circumstances,  presume  it 
paid ;  and,  at  the  instance  of  the  defendant, 
instructed  the  jury,  that  such  presumption 
of  payment  mig-ht  be  repelled  by  other  cir- 
cumstances. The  defendant  relying  upon 
the  endorsements  aforesaid  upon  the  bond, 
and  there  being*  no  proof  of  the  time  at  which 
they  were  made,  except  that  it  appeared  the 
defendant's  testator  died  in  1833,  the  cir- 
cuit court,  at  the  instance  of  the  plaintiff, 
instructed  the  jury,  that  the  said  endorse- 
ments were  not  circumstances  to  be  taken 
into  consideration  by  the  jury  to  repel  the 
presumption :  held^  as  the  endorsements 
must  have  been  made  within  the  period  of 
about  13  years  from  the  time  the  bond  was 
due,  the  circuit  court  clearly  erred  in  its  last 
instruction.  S.  C,        622 

CASE. 

Concerning  declaration  and  proof  in  action 
on  the  case  by  ferry  owner  for  disturbance 
of  his  franchise,  see  Ferry  No.  3,  4,  and 

Patrick  v,  Ruffners,  209 

CHAI^LENGES. 

1.  When  no  right  of  peremptory  challenge 
exists.     See  Penitentiary  convict  No.  2,  and 

Brooks  V.  Commonwealth,  845 

2.  Who  shall  be  deemed  impartial  jurors 
for  the  trial  of  felony.  See  Jurors  No.  3, 
and 

M'Cune  v.  Commonwealth,  771 

CHANCERY. 

See  Equitable  jurisdiction  and  Practice  in 
suits  in  equity.  ^ 

CHATTELS. 
I.  Registry  of  trust  deed. 

1.  What  registry  of  trust  deed  conveying 
personal  property  to  secure  debts  is  invalid. 
See  Registry,  and 

Cocke  V.  Haxall's  ex'x,  470 

II.  Discharge  of  trust  deed. 

2.  A  slave  conveyed  by  a  deed  of  trust  is 
sold,  in  the  absence  of  the  trustee,  by  the 
debtor  with  the  concurrence  of  the  trust  cred- 
itor, to  another  creditor  not  secured  by  the 
deed,  for  a  consideration  compounded  of  the 
balance  remaining  due  upon  the  tru^t,  other 
debts  claimed  by  the  trust  creditor,  and  a 
debt  due  to  the  purchasing  creditor :  held, 
that  by  this  arrangement  the  trust  deed  was 
discharged,  and  the  title  of  the  trustee,  so 
far  as  concerns  the  personal  property  em- 
braced in  the  deed,  divested  ;  for  in  a  convey- 
ance of  chattels  personal  the  law  disregards 
mere  formalities  of  the  instrument,  and  the 
payment  of  the  debt  secured  thereupon  com- 
pletely extinguishes  the  incumbrance. 

Tavenner  v.  Robinson,  280 

CODEFENDANTS. 

I.  Answer  of  one  no  evidence  against 

another. 

I.  It  is  a  general  rule,  that  the  answer  of 
one  defendant  in  chancery  is  not  evidence 
against  his  codefendant.  From  this  rule 
there  is  no  exception  of  the  answer  of  an 
assignor ;  not  even  though  the  bond  as- 
signed be  alleged  to  have  been  given  on  a 


gaming  consideration.  The  fact  of  its  be- 
ing on  such  consideration  cannot  be  estab- 
lished against  a  defendant  who  is  the 
assignee,  by  the  answer  of  his  codefendant 
the  obligee  at.d  assignor.  Accord.  Hoomes 
V.  Smock,  1  Wash.  389;  Dade's  adm'r  9. 
Madison,  5  Leigh  401. 

Pettit  V.  Jennings  &c,  676 

II.  Decree  against  one  in  favour  of  another. 

2.  A  party  having  covenanted  to  pay  a 
sum  of  money  in  trust  for  the  benefit  of  the 
covenantee  and  his  wife  and  childrea,  the 
covenantee  afterwards  takes  the  oath  of 
insolvency,  and  transfers  to  the  sheriff,  for 
the  t>enefit  of  the  creditor,  his  interest  under 
the  covenant.  Upon  a  bill  by  the  creditor 
against  the  covenantor,  the  covenantee,  and 
the  wife  and  children  of  the  latter,  (the  sher- 
iff not  being  made  a  party),  the  court  decrees 
that  the  covenantor  pay  to  a  trustee,  ap- 
pointed by  consent  of  the  other  defendants 
and  the  plaintiff,  the  money  secured  by  the 
covenant,  and  directs  the  trustee  to 
856  invest  the  *same,  and  out  of  the  inter- 
est pay  the  plaintiff  the  amount  of  his 
debt.  From  this  decree  the  covenantor  alone 
appeals:  held,  1.  The  objection  that  the 
sheriff  was  no  party  to  the  suit,  not  having 
l>een  taken  in  the  court  below,  cannot  be 
made  a  ground  in  the  appellate  court  for  re- 
versing the  decree.  2.  The  decree  was  prop- 
erly rendered  in  favour  of  the  codef endants 
of  the  covenantor,  as  well  as  in  favour  of 
the  plaintiff.  3.  The  appellant,  being  lx>nnd 
by  his  covenant  to  pay  the  money  has  no 
interest  in  the  question  how  it  shall  be  ap- 
plied, and  therefore  is  not  entitled  to  make 
the  objection  that  the  fund  secured  bj  the 
covenant  was  not  liable  to  the  creditor  of 
the  covenantee. 

Chappell  V,  Robertson,  59D 

COMMONWEALTH. 

1.  When  the  banks  are  entitled  to  credit 
with  the  commonwealth  for  premium  on  spe* 
cie  paid  to  public  creditors.     See  Banks,  and 

Commonwealth  v.  Farmers  bank,         737 

2.  Relinquishment  of  commonwealth's  title 
to  land  settled  thirty  years.  See  Patent  Mo. 
1,  2,  and 

Tichanal  v.  Roe, 


CONFESSION  OF  JUDGMENT. 

What  is  the  record  of  a  judgment  confessed, 
and  how  far  evidence  aliunde  is  admissible 
to  shew  the  power  and  action  of  attorney 
confessing  the  same.  See  Judgment  No.  1, 
and 

Calwells  V,  Sheilds  &  Somerville,         30S 

CONSTABLES. 

Effect  of  constable's  receipt  as  evidence. 

In  an  action  against  a  constable  and  the 
sureties  in  his  official  bond,  for  failing*  to 
pay  over  debts  entrusted  to  the  constable 
and  received  by  him  from  the  debtors,  the 
receipt  of  the  constable  for  the  debts,  signed 
in  his  official  character,  is,  according  to  the 
true  construction  of  the  act  passed  March 
8, 1826,  concerning  constables  and  their  se- 
curities, prima  facie  evidence,  as  well  ag^nst 
the  sureties  as  against  the  constable,  of  the 
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receipt  of  the  money ;  provided  six  months 
have  elapsed  between  the  date  of  the  receipt 
and  the  commencement  of  the  action.  Per 
Allen  and  Baldwin,  J.  But  the  fact  that 
the  receipt  of  the  constable  was  sig-ned  in 
his  official  character,  must  apppear  in  some 
way  on  the  face  of  the  paper  itself ;  if  it  do 
not,  the  party  claiminfj^  under  the  receipt 
cannot  obtain  the  beneSt  of  the  act  by  oral 
testimony  of  the  character  in  which  the  re- 
ceipt was  sig-ned.    Per  totam  curiam. 

Smith  &c.  V,  The  governor,  229 

CONTINUANCE. 

What  continuance  of  criminal  cause  is  no 
ground  to  reverse  judgment  of  conviction. 
See  Penitentiary  convict  No.  1,  and 

Brooks  V,  Commonwealth,  845 

CONTRACT. 
I.  Construction. 

1.  What  grantor  has  no  right  of  redemp- 
tion.   See  Mortgages  &c.  No.  2,  and 

Floyd  v.  Harrison  &c. ,  161 

2.  What  marriage  settlement  makes  the 
husband  a  mere  trustee  for  the  wife,  and 
precludes  all  individual  interest  in  her  per- 
sonalty.    See  Husband  and  wife  No.  1,  and 

Matthews  &  co.  v.  Woodson  &  others,  601 

II.  Validity. 

3.  What  submission  is  binding  and  entitles 
to  specific  execution  of  the  award.  See 
Award  No.  1,  and 

Boyd's  heirs  v.  Magruder's  heirs,        761 

4.  What  sale  of  chattels  is  fraudulent  as 
to  creditors  of  vendor.  See  Fraud  No.  2, 
and 

Tavenner  v.  Robinson,  280 

5.  What  vendee  of  land,  after  conveyance 
by  vendor  delivered  as  escrow,  is  a  free- 
holder qualified  to  serve  as  a  grand  juror. 
See  Freehold,  and 

Commonwealth  v,  Burcher,  826 

6.  How  far  husband's  assignment  of  wife's 
{personalty  is  valid  against  the  wife  surviv- 
ing the  coverture.  See  Husband  and  wife 
No.  3,  4,  5,  6,  7,  and 

Browning  9.  Headley,  340,  341 

7.  Effect  of  deed  by  one  joint  tenant,  con- 
veying by  metes  and  bounds  a  portion  of  the 
land  held  jointly.    See  Joint  tenants,  and 

Robinett  v.  Preston's  heirs,  273 

8.  Concerning  validity  of  contract  be- 
tween attorney  and  client,  see  I/aches  No. 
3,  and 

Hendricks  &c.  v,  Compton's  ex'or,       192 

9.  Whether  a  power  of  sale  given  to  mort- 
gagee by  the  deed  of  mortgage  is  valid. 
See  Mortgages  &c.  No.  3,  and 

Floyd  t/.  Harrison  &c.,  162 

857  *10.    What  purchase  by  agent  from 

principal  will  be  set  aside.     See  Prin- 
cipal and  agent  No.  2,  3,  and 

Buckles  V.  Lafferty's  legatees,  292 

11.  When  decree  for  specific  execution,  and 
what  decree,  will  be  rendered  against  heirs 
of  vendee.  See  Specific  execution  No.  1,  2, 
3,  and 

Wade's    heirs    v.     Greenwood    and 
wife,  474, 5 


III.  Extinguishment. 

12.  Concerning  extinguishment  of  legal 
remedy  on  joint  contract,  see  Joint  obligors 
No.  1,  Partnership,  and 

Ward  V,  Motter,  536 

CONTRIBUTION. 

Concerning  contribution,  after  death  of 
grantor,  between  realty  and  personalty  con- 
veyed in  trust  for  payment  of  debts,  see 
Mortgages  &c.  No.  8,  and 

Perrin  &c.  v»  Lomax  &c.,  133 

CONVERSION. 

Contribution  between  realty  and  person- 
alty conveyed  in  trust  for  payment  of  debts, 
where  conversion  takes  place  after  grantor's 
death.    See  Mortgages  &c.  No.  8,  and 

Perrin  &c.  v,  I^omax  &c.,  133 

CONVEYANCE. 

See  Contract — Deed — and  Mortgages  and 
trusts. 

CONVICT. 

Proceedings  against  convict  received  into 
penitentiary  under  second  or  third  sentence. 
See  Penitentiary  convict,  and 

Brooks  V.  Commonwealth,  845 

CORPORATION. 

I.  Effect  of  extinction  of  corporation  plain- 
tiff ;  and  what  judgment  estops  from 
alleging  preaious  extinction. 

1.  If  a  corporation  become  extinct  by  the 
expiration  of  the  term  of  its  corporate  exist- 
ence, pending  a  suit  at  law  for  a  corporate 
demand,  and  that  fact  be  brought  regularly 
before  the  court  ifa  which  the  suit  is  pend- 
ing, the  action  must  terminate.  It  is  equally 
clear  that  if,  after  judgment  in  favour  of  a 
corporation,  the  corporation  t>ecomes  extinct 
by  the  expiration  of  the  term  of  existence 
granted  by  the  charter,  no  execution  on  such 
judgment  can  regularly  be  sued  out  in  the 
name  of  the  corporation,  and  if  one  be  sued 
out,  it  is  liable  to  be  quashed,  on  shewing 
the  fact  of  the  extinction  of  the  corporation 
before  the  emanation  of  the  execution.  On 
the  other  hand,  if  an  original  judgment  be 
rendered  in  favour  of  a  corporation,  as  it 
could  not  be  regularly  rendered  unless  the 
existence  of  the  corporation  continued,  the 
necessary  intendment  from  the  rendition  of 
it  is,  that  the  continued  existence  of  the  cor- 
poration was  either  proved  or  admitted ;  and 
if  execution  be  sued  out  on  the  judgment, 
the  defendant,  being  by  this  intendment 
estopped  to  deny  the  existence  at  the  time 
of  the  judgment,  would  not,  on  a  motion  to 
quash  the  execution,  be  admitted  to  contro- 
vert this  intendment,  and  proof  on  such 
motion  of  the  extinction  of  the  corporation 
before  judgment,  would  be  inadmissible  or 
unavailing.     Per  Stanard,  J. 

May  &c.  V.  State  bank  of  N.  Carolina,  56 

II.  What  judgment  does  not  estop  from 
alleging  previous  extinction. 

2.  In  an  action  by  a  corporation,  a  special 
verdict  was  rendered,  which  found,  that  by 
the  act  creating  the  corporation,  it  was  to 
continue  until  the  1st  of  January  1830,  and 
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that  by  a  sabsequent  act  the  charter  was 
extended  antil  the  first  of  January  1835. 
Other  facts  were  found  in  relation  to  the 
merits  of  the  claim,  upon  which  the  circuit 
court,  on  the  24th  of  October  1831,  gave  judg- 
ment for  the  defendants.  An  assignment  of 
the  claim  was  made  by  the  corporation  on 
the  6th  of  December  1831.  Whereupon,  to 
wit  in  June  1832,  a  supersedeas  was  obtained 
to  the  judgment,  upon  a  petition  in  the  name 
of  the  corporation.  In  April  1837,  the  court 
of  appeals  reversed  the  judgment,  and  en- 
tered jiidgment  for  the  plaintiffs ;  and  in 
May  1837,  judgment  was  entered  in  the  cir- 
cuit court  in  pursuance  thereof.  Kzecution 
being  then  issued,  one  of  the  defendants 
gave  a  forthcoming  bond  with  surety,  which 
was  forfeited.  Upon  this  bond  a  motion  was 
made  for  award  of  execution  in  the  name  of 
the  corporation,  and  the  defendants  produced 

the  acts  before  mentioned,    to  shew 
858      that  the  charter  expired  on  the  *lst  of 

January  1835;  and  this  prima  facie 
evidence  of  the  extinction  of  the  corporation 
was  not  met  by  any  countervailing  proof  on 
the  other  side ;  but  it  was  insisted  that  the 
judgment  of  the  appellate  court  imported 
that  the  corporation  was  in  existence  at  that 
time,  and  estopped  the  defendants  from 
shewing  the  contrary :  held^  that  according 
to  The  Bank  of  Alexandria  v.  Patton  and 
others,  1  Rob.  499,  had  the  attempt  been 
made,  when  this  case  was  in  the  appellate 
court,  to  arrest  further  proceedings  therein 
on  the  ground  that  the  charter  had  expired,  it 
would  have  been  fruitless  ;  and  as  the  judg- 
ment of  the  appellate  court  could  not  have 
been  prevented  by  shewing  that  the  charter 
had  expired,  so  there  cannot  be  a  legal  in- 
tendment of  the  existence  of  the  corporation, 
from  the  fact  of  the  judgment  being  ren- 
dered. The  forthcoming  bond  and  the  exe- 
cution under  which  it  was  taken  were 
therefore  quashed,  and  the  assignee  left  to 
proceed  in  equity  to  obtain  the  benefit  of  the 
judgment :  dissentiente  Baldwin,  J. 

May  &c.  V,  State  bank  of  N.  Carolina,  56 

COSTS. 

1.  When  dismission  of  bill  by  legatees  to 
recover  legacies  will  be  without  costs.  See 
Legatees  &c.  No.  6,  and 

Burnley's    representatives    v,   Duke 
and  others,  102,  3 

2.  When  vendor  obtaining  specific  execu- 
tion will  be  decreed  to  pay  costs.  See 
Specific  execution  No.  1,  and 

Wade's  heirs  v.  Greenwood  &  wife,     474 

3.  Costs  to  party  substantially  prevailing 
in  appellate  court.  See  Mortgages  &c.  No. 
6,  and 

Williamson's  ex' or  V.  Howard,  39 

COUNTY  AND  CORPORATION  COURTS. 

1.  What  grants  of  administration,  original 
and  de  bonis  non,  are  valid.  See  I^egatees 
&c.  No.  6,  and 

Burnley's    representatives    v»   Duke 
and  others,  102 

2.  What  is  a  final  proceeding  or  order  of 
county  court.     See  Supersedeas,  and 

Farneyhough's  ex'ors  v,  Dickerson 
&c.,  582 


3.  Under  the  act  of  March  15,  1832,  (Acts 
of  1831-2,  ch.  22,  §  9,)  a  free  negro  or  mulatto, 
for  simple  larceny  to  the  value  of  20  dollui 
or  less,  must  be  tried  by  a  justice  of  the 
peace  of  the  county  or  corporation,  and  s 
court  of  oyer  and  terminer  has  no  jurisdic- 
tion of  the  case. 

Cropper  v.  Commonwealth,  842 

4.  A  prisoner  confined  in  the  penitentiary 
under  the  judgment  of  a  court  of  oyer  and 
terminer,  for  an  offence  which  au^  court 
had  no  jurisdiction  to  try,  may  be  discharged 
by  the  general  court  upon  a  writ  of  habeas 
corpus.  S.  C,       B42 

COVERTURE. 

See  Husband  and  wife. 

CRIMINALr  JURISDICTION    AND    PRO- 
CEEDINGS. 

I.  Grand  jury. 

1.  Who  is  a  freeholder  qualified  to  serve  as 
a  grand  juror.    See  Freehold,  and 

Commonwealth  v,  Burcher,  82S 

II.  Bail. 

2.  What  is  no  ground  for  admitting  pris- 
oner to  bail.    See  Bail,  and 

Summerfield  v.  Commonwealth,  767 

III.  Penitentiary  convict. 

3.  Proceedings  against  convict  received 
into  penitentiary  under  second  or  tiiird 
sentence.    See  Penitentiary  convict,  and 

Brooks  V.  Commonwealth,  845 

IV.  Oyer  and  terminer. 

4.  Of  what  offence  court  of  oyer  and  ter- 
miner has  no  jurisdiction,  and  how  prisoner 
in  penitentiary  under  illegal  sentence  of 
such  court  may  be  discharged.  See  County 
and  corporation  courts  No.  3,  4,  and 

Cropper  v.  Commonwealth,  8C 

V.  Indictment  and  process. 

5.  What  indictment  for  perjury  ia  insuffi- 
cient.    See  Perjury,  and 

Thomas  v.  Commonwealth,  796 

6.  Process  on  indictment  for  playing  at 
unlawful  game.     See  Gaming  No.  5,  and 

Wright  V,  Commonwealth,  800 

VI.  Petit  jury. 

7.  Who  shall  be  deemed  impartial  jurors 
for  the  trial  of  felony.  See  Jurors  No.  3, 
and 

M'Cune  V.  Commonwealth,  771 

859      *VII.  Competency  and  sufficiency  of 

evidence. 

8.  What  witness  for  commonwealth  oa 
prosecution  for  perjury  has  no  disqualifying 
interest.    See  Witness  No.  2,  and 

Commonwealth  v.  Hart,  819 

9.  On  trial  for  forgery,  party  whose  sif^ 
nature  is  alleged  to  be  forged  need  not  be 
called  as  a  witness.    See  Forgery  No.  2>  and 

Foulkes  V.  Commonwealth,  836 

10.  When  secondary  evidence  of  contests 
of  forged  instrument  is  admissible.  See 
Forgery  No.  3,  and  S.  C,       838 

11.  What  is  not  a  writing  in  respect 
whereof  forgery  can  be  committed.  See  For 
gery  No.  1,  and  S.  C,       837 
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12.  Constructiozi  of  act  of  March  26,  1842, 
concerning'  recoveries  thereafter  had  for 
violations  of  the  gaming*  laws.  See  Gaming 
No.  '4,  and 

Pitman  v.  Commonwealth,  800 

13.  What  trespass  on  land  is  no  misde- 
meanor under  the  statute' of  February  14, 
1823.    See  Trespass,  and 

Campbell  Ac,  v.  Commonwealth,         791 

14.  What  verdict  of  conviction  will  not  be 
set  aside  by  appellate  court  as  contrary  to 
the  evidence.    See  New  trial,  and 

Parsons  v.  Commonwealth,  772 

DEJCI^ARATION. 

What  declaration  in  case  by  ferry  owner 

for  disturbanqe  of  his  franchise  is  suflBcient 

on  general  demurrer.    See  Ferry  No.  3,  and 

Patrick  v.  Ruffners,  209 

DEKD. 

1.  How  far  statement  in  deed  of  assign- 
ment is  evidence  of  the  consideration.  See 
Assignment  No.  1,  and 

Browning  v,  Headley,  342 

2.  What  vendee  of  land,  after  conveyance 
by  vendor  delivered  as  escrow,  is  a  free- 
holder qualified  to  serve  as  a  grand  juror. 
See  Freehold,  and 

Commonwealth  i/.  Burcher,  826 

3.  Effect  of  deed  by  one  joint  tenant,  con- 
veying by  metes  and  bounds  a  portion  of 
the  land  held  jointly.    See  Joint  tenants,  and 

Robinett  v.  Preston's  heirs,  273 

4.  Relief  in  equity  against  estoppel  at 
law  by  deed  acknowledging  payment.  See 
Estoppel  No.  4,  and 

Radcliff  &c.  v.  High,  271 

5.  Relief  in  equity  where  deed  conveying 
land  has  been  accidentally  destroyed.  See 
Specific  execution  No.  1,  and 

Wade's  heirs  v.  Greenwood  &  wife,     474 

6.  See  Mortgages  and  trusts. 

DEPOSITIONS. 

Time  allowed  parties  in  chancery  for  tak- 
ing depositions.  See  Hearing  of  cause  No. 
1,  and 

Poling  V.  Johnson,  255 

DESCENTS. 

Concerning  inheritance  of  infant's  land 

derived  by  descent  from  his  mother,    see 
Writ  of  right  No.  2,  and 

Walkers  v.  Boaz  &c.,  485 

DISTRIBUTEE     AND     DISTRIBUTION. 
See  Legatees  and  distributees. 

DIVORCE. 

Effect  of  dissolution  of  marriage  on  right 
to  choses  in  action  of  the  wife.  See  Hus- 
band and  wife  No.  5,  and 

Browning  v,  Headley,  341 

DOWER. 

I.  When  precluded  by  sale  under  vendor's 

lien. 

1.  The  vendor  of  land  conveys  the  same  to 
the  vendee  in  fee  simple,  and  receives  part 
of  the  purchase  money,  but  no  security  for 
the  residue.    On  a  bill  in  equity  against  the 


vendee  to  enforce  the  implied  equitable  lien 
of  the  vendor,  a  decree  is  made  for  the  sale 
of  the  land,  and  the  proceeds  are  more  than 
sufficient  to  satisfy  what  remains  due  to  the 
vendor.  The  surplus  is  claimed  by  creditors 
of  the  vendee  who  have  obtained  judgments 
against  him,  and  taken  him  in  execution, 
from  which  he  escaped.  With  the  vendee's 
assent,  a  decree  is  made  in  favour  of  those 
creditors  for  the  surplus.  Afterwards,  the 
vendee  dying,  a  bill  is  ^led  by  his  widow 
against  those  in  possession  of  the  land,  to 
wit,  one  to  whom  the  purchaser  at  the  sale 
under  the  decree  had  aliened  the  whole,  and 
two  others  to  whom  that  one  had  aliened  a 
part,  claiming  to  be  endowed:  held  by  two 

judges  (Stanard  and  Baldwin)  that  the 
860      land  *in  the  hands  of  the  purchasers 

is  not  chargeable  to  the  widow,  and 
that  her  bill  must  be  dismissed  ;  dissentiente 
Allen,  J.,  whose  opinion  was,  that  the  widow 
was  entitled  to  dower  in  the  surplus  which 
remained  after  satisfying  the  vendor's  lien, 
and  that  the  amount  to  which  she  was 
entitled  constituted  a  charge  upon  the  land 
in  the  hands  of  the  purchaser  at  the  sale 
under  the  decree,  and  of  those  claiming 
under  him. 

Wilson  &c.  V.  Davisson,  384 

II.  Dower  in  insured  property. 

2.  I^ien  of  the  Mutual  Assurance  society 
on  dower  interest  in  property  insured,  and 
personal  responsibility  of  dowress.  See 
Mutual  Assurance  society  No.  2,  and 

Shirley  v,  Mut.  Ass.  society,  705 

III.  Right  to  dower  in  woodland. 

3.  A  husband  dies  seized  of  land  incapable 
of  cultivation,  and  no  otherwise  productive 
or  valuable  than  by  working  the  timber  and 
making  sale  thereof  when  converted  into 
shingles.  It  appears  that  previous  to  as  well 
as  after  the  husband's  death,  the  timber  was 
worked,  and  large  profits  derived  from  the 
sale  of  shingles.  Parties  coming  into  poses- 
sion  after  the  husband's  death,  under  a 
deed  of  trust  made  by  him  in  his  lifetime, 
admit  his  widow's  right  as  dowress  to  one 
third  of  the  timber  worked,  and  for  several 
years  pay  her  one  third  of  the  proceeds  of 
the  same.  Payment  is  afterwards  stopped  : 
held,  those  in  possession  Of  the  land  after 
the  husband's  death  shall  account  to  the 
widow  or  her  administrator  for  one  third  of 
the  profits  received  by  them  during  her  life, 
subject  to  credit  for  the  payments  made  by 
them  to  the  widow. 

Macaulay's  ex'or  v.  Dismal  swamp 
land  CO.,  507 

rv.  Right  to  recover  profits  from  husband's 

death. 

4.  Where  a  husband  makes  a  deed  of  trust 
conveying  land  with  power  to  the  trustees  to 
sell  the  same  for  payment  of  debts,  and  they 
allow  the  husband  to  remain  in  possession 
during  his  life,  and  make  no  sale  under  the 
deed  until  after  his  death,  the  husband  is  to 
be  considered  as  having  died  seized  of  the 
land  subject  to  the  deed  of  trust,  so  that  his 
widow,  if  she  did  not  join  in  the  deed,  and  is 
entitled  to  dower  in  the  land,  may  recover 
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renta  and  profits  from  the  husband^a  death 
in  like  manner  as  if  the  deed  had  not  been 
made.  In  caae  the  widow  die  before  recover- 
ing auch  rents  and  profits,  the  same  may  be 
recovered  to  the  period  of  her  death  by  her 
administrator. 

Macaulay's  ex*or  v.  Dismal  swamp 
land  CO.,  507 

V.  Mode  of  enjoying  dower  in  proceeds  of 

land  sold. 

5.  The  principle  laid  down  in  Herbert  and 
others  v.  Wren  and  others,  7  Cranch  380, 
that  where  land  in  which  there  is  a  right  of 
dower  is  sold  in  a  suit  to  which  the  tenant  in 
dower  is  a  party,  the  other  parties  interested 
"have  a  right  to  insist  that  instead  of  a  sum 
in  gross,  one  third  of  the  purchase  money 
shall  be  set  apart,  and  the  interest  thereof 
paid  annually  to  the  tenant  in  dower  during 
her  life,"  approved. 

Wilson  &c.  V.  Davisson,  384 

VI.  Mode  of   calculating  present  value  of 

dower  interest. 

6.  The  table  of  longevity  referred  to,  which 
was  made  by  professor  Wigglesworth  of 
Cambridge  university,  and  published  in  the 
Transactions  of  the  american  academy,  vol. 
2,  p.  133,  and  also  republished  in  the  Ameri- 
Jurist,  vol.  11,  p,  492,  and  in  2  Rob.  Pract. 
p.  381.  When  the  present  value  of  a  dower 
interest  is  to  be  calculated,  the  probable 
duration  of  the  life  by  which  it  is  limited  and 
the  sum  derived  from  it  annually,  are  first 
to  be  ascertained,  and  then  the  calculation  is 
to  be  made,  not  by  discounting  simple  inter- 
est, but  by  discounting  compound  interest. 
For  the  present  value  of  an  annuity  is  that 
sum  which,  being  improved  at  compound 
interest,  will  be  sufficient  to  pay  the  annuity. 

Wilson  &c.  V.  Davisson,  384,  5 

VII.  What  laches    will    preclude    right    to 

account. 

7.  Under  a  deed  of  trust  of  land  made  by  a 
husband,  the  trustees  after  his  death  sell  the 
land,  and  the  purchaser  conveys  it  away  to 
others.  A  bill  is  afterwards  filed  by  the 
widow  against  the  trustees,  the  purchaser's 
executor,  and  those  in  possession,  claiming 
dower  in  the  land,  and  an  account  of  profits  ; 

pending  which  suit  the  widow  dies. 
861  The  bill  *upon  its  face  shews  a  delay, 
without  excuse,  of  more  than  20  years 
in  calling  the  trustees  and  the  purchaser's 
executor  to  an  account.  The  surviving 
trustee  swears  positively  that  he  has  paid 
over  to  the  widow  every  dollar  for  which  he 
and  his  cotrustee  were  accountable,  and  ex- 
hibits vouchers  in  proof  of  his  allegation. 
The  widow,  by  her  own  shewing  in  the  bill, 
prosecuted  to  recovery  a  suit  against  the 
executor  of  the  purchaser,  for  her  share  of 
the  profits  received  by  him ;  and  the  only 
pretext  for  a  further  demand,  and  that  with- 
out a  shadow  of  proof,  is  that  she  did  not 
recover  enough  :  held,  the  plaintiff  is  entitled 
to  no  account  as  regards  the  trustees  and  the 
purchaser's  executor,  and  the  bill  was  prop- 
erly dismissed  as  to  them. 

Macaulay's  ex'or  v.  Dismal  swamp 
land  CO.,  507 


EJECTMENT. 

What  ejectment  on  demise  of  insolveot 
debtor  cannot  be  sustained.  See  Insolvent 
No.  3,  and 

Syrus  &c.  v.  Allison,  200 

ELrEGIT. 

Lfien  of  elegit  on  land  conveyed  in  trusty  and 
rights  of  elegit  creditor  against  par- 
chaser  under  the  deed. 

1.  Under  a  deed  of  trust  conveying  land 
with  general  warranty  to  secure  debts,  the 
land  is  sold  for  more  than  enough  to  pay 
those  debts.  The  purchaser  institutes  a  pro- 
ceeding against  the  grantor  for  nnlawfol  de- 
tainer,  and  obtains  a  judgment  against  him. 
And  then  the  purchaser  insists,  1.  that  he 
was  not  bound  to  pay  his  purchase  money 
(and  therefore  cannot  be  charged  with  in- 
terest on  the  same)  until  he  obtained  posses- 
sion ;  and  2.  that  he  may  retain  part  of  tlK 
surplus  of  the  purchase  money  to  pay  the 
costs  recovered  by  the  judgment  on  his  com- 
plaint for  unlawful  detainer.  The  claims  of 
the  purchaser  are  objected  to  by  a  creditor  of 
the  grantor,  who  obtained  a  decree  against 
him  after  the  deed  of  trust,  and  sued  oat  an 
elegit  within  the  year:  held  (per  totam  cor- 
iam)  the  claims  so  made  by  the  purchaser  can- 
not be  allowed.— The  purchaser  further 
claims  to  apply  other  parts  of  the  surplus  to 
extinguish  a  dower  right  in  the  property 
existing  at  the  time  of  the  warranty,  and  to 
pay  taxes  assessed  on  the  property  before 
the  sale  was  made  :  held  by  two  jadges  (dxs- 
sentiente  Stanard,  J.)  these  bairns  also 
must  be  disallowed. 

Findlay  v,  Toncray,  374 

2.  The  case  of  Foreman  v.  Loyd  and 
others,  2  Leigh  284,  recognized  as  a  binding 
authority.  S.  C,        374 

EMANCIPATION. 

The  decision  in  Maria  and  others  v.  Snr- 
baugh,  2  Rand.  228,  still  adhered  to. 

Ellis  V.  Jenny  and  others,  597 

ENTRY. 

1.  What  is  not  a  forcible  entry.  See  Forci- 
ble entry,  and 

Pauley  v.  Chapman,  235 

2.  Invalidity  of  entry  or  location  on  land 
settled  thirty  years,  on  which  taxes  have 
been  paid  within  that  time.  See  Patent  No. 
1,  2,  and 

Tichanal  v.  Roe, 


EQUITABLE  JURISDICTION, 

1.  To  relieve  against  estoppel  at  law.  See 
Estoppel  No.  4,  and 

Radcliff  &c.  v.  High,  271 

2.  To  relieve  reversioner  of  slave  removed 
pending  injunction.    See  Slaves  No.  2,  and 

Johns  V,  Davis's  ex'or  &c,,  729 

3.  To  relieve  cestui  que  trust  of  bond  se- 
cured by  trust  deed.  See  Trusts  &c.  No.  4, 
and 

Miller  v.  Trevilian  &c.,  1, 2 

4.  To  relieve  where  a  deed  conveying  land 
has  been  accidentally  destroyed.  See 
Specific  execution  No.  1,  and 

Wade's  heirs  v.  Greenwood  &  wife,       474 
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5.  When  rent  may  be  apportioned  in 
equity.     See  Rent,  and 

Mason  &c.  v,  Moyers,  606,  7 

6.  What  submission  is  binding*  and  entitles 
^o  specific  execution  of    the    award.      See 

Award  No.  1,  and 

Boyd's  heirs  v.  Magruder's  heirs,        761 

7.  Concerning  suit  by  distributee's  donee 
<of  a  slave  against  executor,  to  injoin  sale 
under  execution  against  distributee  for  his 
purchases  from  executor,  and  to  set  off  dis- 
-tributable  share  against  the  judgment,  see 
LrCgatees  &c.  No.  8,  and 

Hickerson's  adm'r  v.  Helm,  628 

:862         *8.  When  mill  owner  cannot  be  in- 
joined  from  rebuilding  dam.     See  Mills 
^o.  2,  and 

Talley  v.  Tyree,  500 

9.  Denial  of  relief  in  equity  against  judg- 
ment, where  the  party  neglected  to  make 
•defence  at  law.     See  L#acbes  No.  3,  and 

Hendricks  &c.  v.  Compton's  ex'or,        192 

EQUITY  OF  REDEMPTION. 

1.  What  grantor  has  no  right  of  redemp- 
tion.   See  Mortgages  &c.  No.  2,  and 

Floyd  V,  Harrison  &c.,  161 

2.  Whether  mortgag'ee  may  sell  under 
power  given  by  the  mortgage  deed.  See 
Mortfi^ages  See.  No.  3,  and  S.  C,        162 

ESCROW. 

What  vendee  of  land,  after  conveyance  by 
"vendor  delivered  as  escrow,  is  a  freeholder 
<|ualified  to  serve  as  a  grand  juror.  See 
j^reehold,  and 

Commonwealth  v,  Burcher,  826 

ESTpPPEI^. 
I.  By  judgment. 

1.  What  judgment  recovered  by  a  corpo- 
Tation  will  estop  from  alleging  previous 
extinction  of  such  corporation.  See  Corpo- 
ration, and 

May  &c.  V,  State  bank  of  N.  Caro- 
lina, 56 

2.  How  far  evidence  aliunde  is  admissible 
±o  shew  the  power  and  action  of  attorney  in 
fact  by  whom  judgment  was  confessed.  See 
Judgment  No.  1,  and 

Calwells  V.  Sheilds  &  Somerville,        ^OS 

3.  What  defence  of  a  former  recovery  for 
the  same  cause  of  action  is  not  sustained. 
See  Former  recovery,  and 

Weaver  v>  Vowles,  438 

TI.  Relief  in  equity  against  estoppel  at  law. 

4.  A  deed  conveying  land  contains  an  ac- 
knowledgment on  its  face  that  the  purchase 
money  has  been  paid,  though  in  truth  no 
payment  thereof  has  been  made.  In  an  ac- 
tion of  assumpsit  for  the  purchase  money, 
the  defendant,  by  way  of  estoppel,  relies 
upon  the  acknowledgment  in  the  deed ;  and 
the  plaintiffs,  believing  that  the  estoppel 
will  prevent  their  recovery  at  law,  dismiss 
their  action,  and  file  a  bill  in  equity  against 
the  purchaser :  held,  they  are  entitled  to  the 
aid  of  a  court  of  equity.  Accord.  Wilson's 
<^nrator  V.  Shelton's  adm'r,  9  LfCigh  342. 

Radcliff  &c.  v.  High,  271 


EVIDENCE. 
I.  Competency. 

1.  In  an  action  brought  by  keepers  of  a 
boarding  school  against  a  guardian,  for 
board,  tuition,  and  other  necessaries  fur- 
nished to  the  ward,  the  administrator  of  a 
previous  guardian  is  a  competent  witness  for 
the  plaintiffs. 

Young  v.  Warne&c,  420 

2.  What  witness  for  commonwealth  on 
prosecution  for  perjury  has  no  disqualifying' 
interest.    See  Witness  No.  2,  and 

Commonwealth  v.  Hart,  819 

3.  Party  whose  signature  is  alleged  to  be 
forged  need  not  be  called  as  a  witness  for 
the  prosecution.    See  Forgery  No.  2,  and 

Foulkes  V,  Commonwealth,  836 

4.  When  secondary  evidence  is  admissible 
to  prove  contents  of  forged  instrument.  See 
Forgery  No.  3,  and  S.  C,        836,  7 

5.  The  general  rule,  that  the  admission  of 
one  person  cannot  be  given  in  evidence 
against  another,  adverted  to  by  Baldwin,  J. 

Pettit  V,  Jennings  &c.,  676 

6.  Answer  of  assig^nor  no  evidence  against 
assignee  codefendant  to  prove  gaming  con- 
sideration of  bond.  See  Codefendants  No. 
1,  and  S.  C,        676 

7.  How  far  evidence  aliunde  is  admissible 
to  shew  the  power  and  action  of  attorney  in 
fact  by  whom  judgment  was  confessed.  See 
Judgment  No.  1,  and 

Calwells  V.  Sheilds  &  Somerville,  305 

8.  What  endorsement  on  bond  is  evidence 
to  repel  presumption  of  payment.  See  Bond 
No.  2,  3,  and 

Dabney's  ex'ors  v.  Dabney's  adm'r,     622 

9.  What  evidence  is  competent  for  tenant 
in  writ  of  right  to  disprove  constructive 
seisin  of  demandant.  See  Writ  of  right  No. 
3,  and 

Dawson  v.  Watkins,  259 

10.  What  receipt  of  constable  is  evidence 
against  him  and  his  sureties  of  the  collection 
of  the  debt.     See  Constables,  and 

Smith  Ac.  v.  The  governor,  229 

II.  Effect  and  sufficiency. 

11.  What  is  prima  facie  proof  of  the  con- 
sideration of  assignment.  See  Assignment 
No.  1,  and 

Browning  v.  Headley,  342 

12  Estoppel  at  law  by  deed  acknowledg- 
ing payment.     See  Estoppel  No.  4,  and 

Radcliff  &c.  v.  High,  271 

13.  What  judgment  recovered  by  corpora- 
tion will  estop  from  alleging  that  such  cor- 
poration had  previously  become  extinct. 
See  Corporation,  and 

May  &c.  V,  State  bank  of  N.  Caro- 
lina, 56 

14.  What  defence  of  a  former  recovery  for 
the  same  cause  of  action  is  not  sustained. 
See  Former  recovery,  and 

Weaver  v,  Vowles,  438 

15.  Weight  and  effect  of  inquisition  on  ap- 
plication to  establish  ferry.  See  Ferry  No. 
1,  and 

Muire  &c.  v.  Smith,  458 
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16.  What  proof  will  maintain  action  by 
ferry  owner  for  disturbance  of  hia  franchise. 
See  Ferry  No.  4,. and 

Patrick  v,  Ruffners,  209 

17.  Effect  of  return  on  fi.  fa.  as  evidence 
in  action  against  sheriff.  See  Fieri  facias 
No.  1,  and 

Lathrop  v,  Lumpkin  &c.,  49 

18.  Effect  of  constable's  receipt  as  evidence 
of  the  collection  of  the  claim.  See  Consta- 
bles, and 

Smith  &c.  V,  The  g-ovemor,  229 

19.  What  facts  are  insufficient  to  prove  a 
seisin  in  deed  by  pedis  positio.  See  Writ  of 
right  No.  4,  and 

Dawson  v.  Watkins,  259 

20.  Concerning  the  weight  and  effect  of  an 
answer  in  chancery  as  evidence  for  respond- 
ent, see  Answer  No.  2,  3,  and 

Thornton  v,  Gordon  Ac,  719 

21.  What  conviction  of  murder  in  the  sec- 
ond degree  is  warranted  by  the  evidence. 

Parsons  v.  Commonwealth,  772,  777 

EXECUTION. 
See  Fieri  f acfas. 

EXECUTORS  AND  ADMINISTRATORS. 

I.  Commissions  and  other  charges. 

1.  As  a  general  rule,  an  executor  is  not  en- 
titled to  commission  on  the  amount  of  debt 
due  from  him  to  the  testator,  and  credited  to 
the  estate  in  the  executorial  account.  Ac- 
cord. Carter's  ex'ors  v.  Cutting  and  wife,  5 
Munf.  227. 

Farney hough's  ex'ors   v.   Dickerson 
&c.,  582 

2.  The  commission  of  an  executor  should 
not  be  on  the  amount  of  his  disbursements. 
He  ought  generally  to  be  allowed  a  commis- 
sion on  the  amount  of  the  credits  in  his  ac- 
count, except  on  a  credit  for  a  debt  due  from 
him  to  the  testator.  Though  some  of  the 
credits  are  for  bonds  due  the  estate,  that 
were  passed  over  by  the  executor  to  legatees, 
and  voluntarily  received  by  the  latter,  com- 
missions will  nevertheless  be  allowed  the 
executor  on  the  amount  of  such  bonds. 

S.  C,         5o2 

3.  An  item  of  $21,  paid  by  executors  for 
services  rendered  by  a  clerk,  being  allowed 
by  commissioners,  the  same  was  excepted  to 
by  legatees,  upon  the  ground  that  what  the 
clerk  did  ought  to  have  been  done  by  the  ex- 
ecutors, and  therefore  that  he  should  be  paid 
out  of  their  commissions.  The  record  con- 
tained no  evidence  on  the  subject,  except  that 
the  date  of  the  item  was  a  few  days  after  the 
date  of  a  large  credit  for  sales  at  public  auc- 
tion, which  furnished  some  ground  for  the 
inference  that  the  clerk  was  employed  during 
those  sales :  held^  the  court  of  probate  did  not 
err  in  overruling  the  exception. 

S.  C,        582 

II.  Suit  by  ex'or  against  legatee. 

4.  When  overpaid  legatee  cannot  be  com- 
pelled by  executor  to  refund.  See  Legatees 
&c.  No.  11,  12,  and 

Davis  &c.  V,  Newman,  6^4 


III.  Suits  by  legatees  and  distribatees 
against  ex'or. 

5.  What  purchase  by  executor's  agent  at 
his  own  sale  of  land  will  be  set  ajside  at  the 
suit  of  legatees,  and  what  decree  will  be  ren- 
dered in  their  favour.  See  Princiiial  and 
agent  No.  3,  and 

Buckles  V.  Lafferty's  legatees,  292 

6.  What  grants  of  administration  are  valid; 
what  payments,  by  representative  of  deceased 
adm'r  to  succeeding  adm'r  are  g-ood  against 
legatees ;  for  what  assets  succeeding  adm'r 
and  his  sureties  are  liable  to  Ic^gatees.  See 
Legatees  &c.  No.  6,  and 

Burnley's  representatives  v.  Duke  & 
others,  102 

7.  Setoff  by  distributee  of  his  share  against 
judgment  for  purchases  at  executor's  sale. 
See  Legatees  &c.  No.  7,  and 

Hickerson's  adm'r  v.  Helm,  628 

8.  Injunction  by  distributee's  donee  of  a 
slave  to  sale  under  execution  for  distributee's 
debt  to  the  estate,  and  setoff  of  distributable 
share  against  the  judgment.  See  Legatees 
&c.  No.  8,  and  S.  C,       628 

9.  Measure  of  credit  to  distributee  for  tiave 
sold  under  execution  on  judgment  for  his 
purchases  at  executor's  sale.    See  Legatees 

&c.  No.  8.  and  S.  C,        6^9 

864         *10.  Measure  of  widow's  rights  where 

slaves  of  husband  liable  to  her  dower 
have  been  sold  by  executor.  See  Widow  No. 
3,  and  S.  C.       629 

11.  What  legacy  is  a  charge  upon  the  exec- 
utor as  legatee,  and  does  not  render  his  safe- 
ties responsible.    See  Will  No.  4,  and 

Arrington  v,  Cheatham  &  wife,  492 

12.  When  executor  guardian  de  facto  shajl 
not  be  charged  with  interest  on  ward's  legacy. 
See  Guardian  and  ward  No.  2,  and 

S.  C        492 

13.  Decree  on  guardianship  account  only, 
in  suit  by  ward  distributee  against  gnaxdiaD 
administrator.  See  Guardian  and  ward  No. 
3,  and 

Williamson's  ex'or  v,  Howard,  39 

14.  Supersedeas  lies  for  legatee  exceptor 
to  order  of  county  court  admitting  executor's 
account  to  record.    See  Supersedeas,  and 

Fameyhough's  ex'ors  v.   Dickerson 
Ac,  582 

EXTINGUISHMEiNT. 
How  legal  remedy  on  joint  contract  may 
be  extinguished.    See  Joint  obligors  No.  1, 
Partnership,  and 

Ward  V.  Motter,  536 

FKME  COVKRT. 
See  Husband  and  wife. 

FKRRY. 

I.  Effect  of  inquisition  on  application  to 
establish  ferry. 

1.  Construction  of  the  act  in  2  R.  C.  1819, 
p.  261,  ch.  238,  which  provides  for  the  impan- 
eling of  a  jury  to  say  whether,  in  their  opin- 
ion,  public  convenience  will  result  from  the 
establishment  of  a  prpposed  ferry,  and  for 
the  return  of  this  opinion  to  the  county  court, 
**  who  thereupon,  as  well  as  upon  any  other 
evidence  that  may  be  offered,  shall  have  full 
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IK>wer  to  establish  such  ferry."  The  finding' 
of  the  jury  in  which  a  case  is  merely  evi- 
dence, and  the  weight  of  it,  under  all  the 
circumstances,  a  matter  for  the  discretion  of 
the  court.     . 

Muire  Ac.  v.  Smith,  458 

II.  What  is  no  ground  for  quashing  such 

inquisition. 

2.  Upon  the  return  of  the  certificate  of  a 
jury,  that,  in  their  opinion,  public  conveni- 
ence would  result  from  the  establishment  of  a 
proposed  ferry,  evidence  !is  introduced,  1.  Of 
one  of  the  Jurors,  who  proved,  that  before  he 
^waa  sworn,  he  had  made  up  an  opinion  that 
the  ferry  would  be  a  public  convenience ;  that 
he  thought  it  probable  he  might  have  ex- 
pressed this  opinion,  though  he  did  not  recol- 
lect to  have  done  so  ;  that  he  had,  before  he 
-was  sworn,  signed  a  petition  for  the  said 
ferry  ;  and  that,  at  the  time  he  was  sworn, 
he  was  uninfluenced  by  the  said  opinion, 
and  prepared  to  render  an  impartial  verdict. 
2.  Of  another  juror,  who  proved  the  like  facts 
vrith  regard  to  himself,  and  also  that  he  had 
expressed  his  opinion.  3.  Of  another  juror, 
-who  proved  the  same  facts  with  regard  to 
himself  that  the  second  had  proved  with  re- 
g'ard  to  himself,  and  also  that  he  had  circu- 
lated a  petition  for  the  ferry.  Upon  this 
evidence  the  county  court  quashed  the  find- 
ing' of  the  jury,  and  the  circuit  court  reversed 
the  judgment  of  the  county  court :  h^ld,  the 
judgment  of  the  circuit  court  is  right. 

Muire  &c.  v.  Smith,  458 

III.  Declaration  in  case  for  disturbance 

of  franchise. 

3.  A  declaration  in  case  by  the  owner  of 
a  ferry  for  the  disturbance  of  his  franchise, 
contains  two  counts,  each  of  which  is  de- 
murred to.  The  first  count  sets  forth,  in 
•ubatance,  that  the  plaintiff  was  possessed  of 
a  legally  established  ferry ;  that  there  were 
g'ood  and  convenient  roads,  ways  and  land- 
ing-a  for  the  u^e  of  the  same  ;  and  that  there 
was,  and  of  right  ought  to  have  been,  a  free 
and  uninterrupted  passage  for  the  water  flow- 
ing* in  and  down  the  river,  so  as  not  to  affect 
or  injure  the  landings,  ways  or  roads  at  the 
ferry :  and  it  charges  that  the  defendants 
-wrongfully  placed  obstructions  in  the  river 
near  the  ferry  and  landings,  by  which  the 
current  of  the  stream  was  checked  and  di- 
verted, and  thrown  from  and  upon  the  land- 
ing's (in  modes  particularly  described)  ; 
thereby  occasioning  the  plaintiff  great  labour 
and  expense,  destroying  or  injuring  the  roads 
and  landings,  rendering  the  embarkation  and 
debarkation  difficult,  and  preventing  the 
transportation  of  persons  and  property.  The 
second  count  is  the  same,  except  that,  instead 

of  alleging  a  possession  of  the  ferry  by 
865      the  plaintiff,  *it  avers  his  right  to  the 

reversion  thereof,  expectant  upon  the 
term  of  his  tenant,  in  whom  the  possession, 
use  and  enjoyment  are  charged  to  be,  and 
that  the  grievance  complained  of  is  to  the 
prejudice  of  the  plaintiff's  reversionary 
estate  :  held^  both  counts  are  good  on  general 
demurrer:  dissentieate  Allen,  J.,  who  was 
of  opinion  as  to  the  second  count,  that  it  not 
being  for  the  accruing  damages  consequent 


upon  the  obstruction,  but  by  the  reversioner 
for  an  injury  to  the  inheritance,  it  could  not 
be  sustained  without  an  averment  in  it  of 
possession  of  the  landings,  or  of  some  right 
to  their  use. 

Patrick  v.  Ruffners,  209 

IV.  What  proof  will  maintain  such  action. 

4.  In  an  action  by  the  grantee  of  a  ferry 
against  a  wrongdoer  who  disturbs  the  enjoy- 
ment of  his  franchise,  the  g^rant  of  the 
franchise  from  the  public,  the  use  of  the 
ferry  with  its  appurtenant  landings  and  out- 
lets, and  the  fact  of  such  disturbance,  are 
all  that  need  be  established.  Nor  is  it  ma- 
terial whether  the  disturbance  is  by  invading 
the  plaintiff's  right  to  the  exclusive  trans- 
portation and  tolls,  or  by  obstructing  or 
impairing'  his  navig'ation,  or  by  destroying 
or  injuring  the  landings  and  outlets.  Per 
Baldwin,  J. 

Patrick  v.  Ruffners,  209 

FIERI  FACIAS. 

I.  Effect  of  return  as  evidence    in    action 

against  sheriff. 

1.  In  debt  on  a  sheriff's  official  bond,  two 
breaches  are  assigned :  1.  that  the  sheriff 
had  levied  an  execution  of  the  relator  against 
an  administrator,  on  slaves  of  the  decedent, 
but  neglis^ently  suffered  them  to  be  eloigfned 
and  carried  off :  2.  that  the  sheriff  might 
have  levied  the  execution  on  such  slaves,  but 
neglected  so  to  do.  At  the  trial,  the 
plaintiff,  to  shew  the  issuing  of  the  execu- 
tion, and  the  reception  and  disposition  thereof 
by  the  sheriff,  was  under  the  necessity  of 
giving  in  evidence  not  only  the  execution 
with  the  return  originally  made  thereon,  but 
also  an  amendment  of  that  return,  made  by 
leave  of  court.  This  amendment  had  been 
made  not  by  obliterating  the  first  return  and 
substituting  another  in  its  place,  but  in  a 
more  proper  manner  by  making*  an  addi- 
tion to  the  first  return ;  and  the  return 
thus  constituted  of  that  originally  made, 
and  of  what  was  afterwards  added,  was 
upon  its  face  contradictory  in  itself :  held, 
that  the  defendant  had  a  right  t<f  rely 
upon  said  return  as  prima  facie  evidence 
in  his  favour;  that  the  plaintiff,  on  the 
other  hand,  was  at  liberty  to  disprove  any 
part  of  it,  as  well  by  intrinsic  evidence 
furnished  by  the  return  itself,  as  by  evidence 
aliunde ;  that  it  was  competent  for  the  de- 
fendant in  like  manner  to  sustain  any  part 
of  the  return  ;  and  it  was  the  province  of  the 
jury  to  decide,  upon  the  whole  evidence  fur- 
nished by  the  return  or  otherwise,  whether 
or  not  the  execution  was  levied  by  the  sheriff 
upon  the  property  of  the  intestate  in  the 
hands  of  the  administrator,  and  the  same 
thereafter  eloigned  and  lost  by  the  negligence 
of  the  sheriff  ;  or  whether  or  not  the  sheriff 
might  have  levied  upon  such  property  in  the 
hands  of  the  administrator,  but  neglected  so 
to  do. 

Lathrop  v.  Lumpkin  &c.,  49 

II.  Effect  of  sale  under  second  of  two  fi,  fas. 

2.  Whilst  on  the  one  hand,  where  an  officer 
holding  two  executions  sells  under  the  sec- 
ond, the  title  of  the  purchaser  is  good  against 
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the  plaintiff  in  the  first,  and  the  remedy  of 
the  latter  is  against  the  officer,  so  on  the 
other  hand  the  purchaser  at  such  sale  can- 
not invoke  the  lien  of  the  first  execution,  in 
aid  of  a  title  acquired  at  a  sale  made  under  the 
second.  Therefore,  where  a  slave  was  levied 
upon  under  a  fi.  fa.  delivered  to  a  constable 
before  any  conveyance  of  the  slave  by  the 
debtor,  and  other  executions  issued  after 
such  conveyance,  under  which  (and  not  un- 
der the  first  fi.  fa.)  the  evidence  tended  to 
prove  that  the  slave  was  sold,  it  was  held,  in 
an  action  brought  by  the  grantee  in  the  con- 
veyance against  the  purchaser  at  the  sale, 
that  the  title  of  the  purchaser  must  be  re- 
ferred to  the  process  under  which  the  sale 
was  made.  Accord.  Bckhols  v.  Graham  & 
others,  1  Call  492. 

M'Key  &c.  v.  Garth,  33 

III.  Action  against  sheriff  purchasing  at  his 
own  sale  under  fi.  fa. 

3.  The  owner  of  a  slave  sells  her,   but  re- 
mains in  possession.      The  slave  is  after- 
wards levied  upon    under  execution, 

866  *and  the  vendee  forbidding  the  sheriff 
to  sell,  the  creditor  gives  an  indemni- 
fying bond  with  security,  and  then  the  slave 
is  sold  by  the  sheriff,  and  the  sheriff  becomes 
himself  the  purchaser,  though  at  the  time  in 
the  name  of  another.  In  an  action  of  det- 
inue by  the  first  vendee  against  the  sheriff 
so  purchasing,  held,  the  question  whether  a 
sheriff  can  acquire  title  by  a  purchase  at  his 
own  sale  does  not  arise,  but  the  proper  en- 
quiry is  whether  the  title  of  the  plain tiipp  is 
valid  against  the  execution  creditor. 

Tavenner  v,  Robinson,  280 

IV.  Injunction  to  sale  of  slave  under 

execution. 

4.  Injunction  by  distributee's  donee  of  a 
slave  to  sale  under  execution  for  distributee's 
debt  to  the  estate.  See  Legatees  &c.  No.  8, 
and 

Hickerson's  adm'r  v.  Helm,  628 

FINALITY. 

Of  proceeding  or  order  of  county  court. 
See  Supersedeas,  and 

Fameyhough's  ex'ors  v.  Dickerson 
&c.,  582 

FORCIBLE  ENTRY. 

Case  in  which,  on  a  complaint  by  a  party 
under  the  statute  in  1  R.  C.  of  1819,  ch.  115, 
p.  455,  that  another  had  forcibly  turned  him 
out  of  possession  of  a  tenement,  the  jury  re- 
turned a  special  verdict  finding  the  facts, 
and  upon  those  facts  the  court  considered 
that  the  entry  was  not  *'with  strong  hand 
or  with  multitude  of  people,"  and  rendered 
judgment  that  the  complaint  be  dismissed. 
Pauley  v.  Chapman,  235 

FOREIGN  ATTACHMENT. 

When  assignee's  plea  that  the  debtor  was 
resident  is  demurrable. 

In  a  suit  in  equity  in  the  circuit  court  of 
Russell,  against  an  absent  debtor  having 
lands  within  the  commonwealth,  after  a 
valuation  of  the  lands  had  been  made  and 
returned,  two  persons  filed  petitions,  setting 
forth  that    they  had  purchased  the   lands 


from  the  debtor  and  received  conveyances  of 
the  same,  and  praying  to  be  made  defend- 
ants. The  court  oMered  the  plaintiff  to 
amend  his  bill  and  make  them  parties,  which 
was  accordingly  done.  Whereupon  they  filed 
a  plea  alleging,  that  at  the  time  the  snbpoeca 
was  sued  out,  the  debtor  was  a  resident  of 
the  county  of  Russell  and  state  of  Vixgioia« 
subject  to  the  process  of  the  common  law 
courts  of  said  county,  and  possessed  of  per- 
sonalty sufficient  to  dischai]ge  the  debts  dne 
by  him  to  the  plaintiff.  To  this  plea  tin 
plaintiff  demurred :  held,  the  demnrrershonld 
be  sustained :  for  the  petition  is  only  a  part 
of  the  case  for  the  purpose  of  having  the 
petitioners  made  defendants ;  and  so  ^  as 
the  record  discloses,  they  may  have  beea 
mere  strangers,  having  no  right  to  intet^ 
meddle.  Whether  the  debtor  was  nonresi- 
dent or  not,  was  a  question  foreign  to  them* 
until  by  their  answers  they  had  shewn  they 
had  an  interest  in  the  controversy. 

Smith  V.Hunt  &c.,  20( 

FORGERY. 

I.  Of  what  writing  forgery  cannot  be 

committed. 

1.  Indictment  for  forging,  with  intent  to 
defraud  W.  &  W.,  a  letter  in  the  following 
terms:  '*Nottaway,  April  24,  1841.  Gent, 
Agreeable  to  mr.  Wm.  I.  Watkins'  request,  I 
take  pleasure  in  making  you  acquainted  with 
his  name,  and  would  say  to  you  that  he  it 
very  extensively  engaged  in  the  manufacture 
ing  of  tobacco,  and  has  made  some  large 
purchases,  and  says  that  he  wishes  to  pat- 
ronize you  (6n  my  recommendation).  Yon 
may  be  assured  that  whatever  he  engages  to 
do  he  will  certainly  perform.  He  says  it  is 
probable  he  will  want  1000  dollars  by  the  1st 
of  May,  to  meet  his  engagements,  and  if  be 
apply  for  the  amount,  I  have  no  donbt  bat 
you  will  accommodate  him.  The  roads  aic 
in  such  a  condition  that  it  is  imposaible  to 
get  any  produce  to  market.  Write  me  a  few 
lines  by  mr.  Watkins,  and  say  what  the 
chance  is  for  a  rise  in  tobacco.  Yonr  com- 
pliance with  the  above  will  very  much  oblige 
your  ob't  servant,  Joseph  M.  Foulkca.— 
P.  S.  Mr.  Watkins  prefers  giving  a  negoti- 
able note  payable  in  Petersburg*  Exchange 
bank,  where  he  can  always  have  an  opportu- 
nity to  send  at  the  shortest  notice  and  draw. 
He  is  not  a  gentleman  of  a  low  mean  degree^ 
but  one  that  is  a  perfect  gentleman  in  every 
sense  of  the  term.    I  am  confident,  as  I  have 

observed  to  him,  that  yon  will 
867  either  *let  him  have  the  money,  or 
endorse  for  him.  J.  M.  F."  :  A^-^i,  this 
is  not  a  writing  in  respect  whereof  forgery 
can  be  committed,  either  at  common  law  or 
under  the  statute. 

Foulkes  V,  Commonwealth,  837 

II.    Party  whose  signature  is  forged  need 

not  be  called. 

2.  Upon  a  trial  for  forgery  of  a  writtea 
instrument,  the  commonwealth  may,  wittaoat 
producing  as  a  witness  the  party  by  wbon 
the  instrument  purports  to  be  signed,  and 
without  accounting  for  his  at>sence,  prove 
by  the  evidence  of  other  witnesses  that  the 
instrument  is  not  genuine;   such  evidence 
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not  being  in  its  nature  secondary  to  that  of 
the  party  whose  signature  is  in  question. 

Foulkes  V,  Commonwealth,  836 

III.  Secondary  proof  of  forged  instrument 

3.  On  trial  of  indictment  for  forgery  of  a 
letter  of  credit  with  intent  to  defraud  W.  Sc 
W.,  the  commonwealth  proves  that  a  draft, 
presented  by  the  prisoner  to  W.  &  W.  at  the 
same  time  with  the  letter  of  credit,  had  been 
filed,  together  with  an  indictment  against 
the  prisoner  for  forging  the  same,  with  the 
clerk  of  the  court,  who,  on  making  search 
for  the  draft  among  the  papers  in  his  office, 
has  been  unable  to  find  it;  and  thereupon 
the  commonwealth  offers  secondary  evidence 
of  the  contents  of  the  draft ;  no  notice  having 
been  given  to  the  prisoner,  before  the  jury 
was  impaneled,  of  any  intention  to  offer 
such  evidence :  fields  the  foundation  so  laid 
for  the  admission  of  the  secondary  evidence 
is  sufficient. 

Foulkes  V.  Commonwealth,  836,  7 

FORMER  RECOVERY. 

What  defence  of  a  former  recovery  for  the 
same  cause  of  action  is  not  sustained. 

In  assumpsit  for  work  and  labour  done, 
care  and  diligence  bestowed,  and  materials 
provided,  the  defendant,  besides  the  general 
issue,  pleaded  a  former  action  for  not  per- 
forming the  same  promises,  in  which  the 
plaintiff  recovered  damages  for  the  nonper- 
formance of  the  same:  the  plaintiff  replied 
that  the  promises  were  not  the  same  identical 
promises  in  respect  whereof  the  judgment 
was  recovered,  and  tendered  an  issue,  which 
was  joined.  At  the  trial,  the  plaintiff  hav- 
ing given  evidence  on  the  general  issue,  the 
defendant,  to  sustain  his  plea  of  former  re- 
covery, gave  in  evidence  the  record  of  the 
former  suit,  the  declaration  in  which  con- 
tained two  counts,  one  for  work  and  labour, 
care  and  diligence,  and  materials,  as  well  as 
for  goods  sold,  money  lent,  money  paid,  and 
money  received ;  and  the  other  upon  an  ac- 
count stated.  The  defendant  also  gave  in 
evidence  the  account  filed  in  that  case,  which 
contained  credits  and  charges  up  to  the  24th 
of  October  1835,  **  leaving  out  the  building  of 
a  large  barn,  and  work  done  on  a  new  mill." 
The  verdict  and  judgment  in  that  case  being 
for  $630.53  cents,  the  plaintiff  examined  a 
witness,  who  proved  that  an  account  was 
settled  with  the  defendant  in  October  1835, 
on  which  a  balance  of  $630.53  cents  was 
struck ;  that  the  account  filed  in  the  former 
cause  was  a  copy  of  the  account  so  settled ; 
and  that  the  settlement  did  not  include  the 
plaintiff's  demand  for  work  done  on  the  barn 
or  the  new  mill,  charged  in  the  account  in 
the  second  case,  but  that  this  demand 
remained  for  future  adjustment.  It  was 
farther  proved,  that  on  the  trial  in  the  former 
cause,  the  account  not  being  then  filed  which 
was  afterwards  filed  in  the  second  suit,  all 
evidence  in  regard  to  that  account  was  ex- 
cluded, and  the  plaintiff  rested  his  case  on 
the  count  upon  an  account  stated,  and  relied 
upon  the  settlement  before  mentioned,  shew- 
ing the  said  balance  of  $630.53  cents,  and  re- 
covered upon  that  ground  only.    Thereupon 


the  defendant  moved  the  court  to  exclude 
from  the  jury  all  the  evidence  offered  by  the 
plaintiff  in  support  of  the  items  charged  in 
the  account  filed  in  the  second  case,  on  the 
ground  that  he  was  precluded  from  recover- 
ing the  same  in  this  action  by  the  recovery 
in  the  former  suit,  and  that  the  demand  of 
the  plaintiff  for  the  said  sum  of  $630.53  cents 
recovered  in  the  former  suit,  and  for  the 
items  charged  in  the  account  filed  in  this 
case,  was  one  entire  demand,  and  could  not 
be  made  the  subject  of  two  separate  suits, 
and  therefore  the  plaintiff  was  precluded  by 
the  recovery  in  the  former  suit  from  re- 
covering in  this  suit.  But  the  court 
868  *overruled  the  motion,  and  a  verdict 
was  rendered  for  the  sum  found  by  the 
jury  to  be  due  upon  the  account  filed  in  the 
second  case.  On  a  supersedeas  to  the  judg- 
ment given  on  this  verdict,  the  same  was 
affirm^. 

Weaver  v,  Vowles,  438 

FRANCHISE. 

Action  for  disturbance.  See  Ferry  No.  3, 
4,  and 

Patrick  v,  Ruffners,  209 

FRAUD. 

1.  What  purchase  by  agent  from  princi- 
pal will  be  set  aside.  See  Principal  and 
agent  No.  2,  3,  and 

Buckles  V.  Lafferty's  legatees,  292 

2.  The  vendor  of  a  slave  continuing  in 
possession  until  an  execution  was  levied  on 
the  slave  more  than  a  year  after  the  sale,  and 
the  presumption  arising  from  the  inconsist- 
ency of  the  possession  with  the  title  claimed 
by  the  vendee  not  t>eing  repelled  by  any  cir- 
cumstances appearing  in  the  case,  but  the 
circumstances  on  the  contrary  confirming 
the  presumption  of  fraud,  the  sale  declared 
void  as  to  the  execution  creditor. 

Tavenner  z/.  Robinson,  280 

FREEHOLD. 

A  lot  of  land  being  sold  for  a  sum  of  money 
payable  by  instalments,  the  vendee  receives 
immediate  possession,  and  the  vendor  signs, 
seals,  and  acknowledges  before  magistrates, 
a  conveyance  of  the  land  to  the  vendee  in  fee 
simple,  which  is  thereupon,  by  consent  of 
the  parties,  placed  in  the  keeping  of  a  third 
person,  to  be  retained  by  him  until  the  whole 
purchase  money  is  paid,  and  to  be  then  de- 
livered to  the  vendee.  The  vendee  pays 
some  of  the  instalments  as  they  become  due ; 
others  are  still  unpaid,  the  time  of  payment 
not  having  arrived :  held^  this  vendee  is  a 
freeholder  duly  qualified  to  serve  as  a  grand 
juror. 

Commonwealth  v.  Burcher,  826 

FREE  NEGROES  AND  MULATTOES. 

I.  What  issue  of  freedwoman  is  not  free. 

1.  The  decision  in  Maria  and  others  v, 
Surbaugh,  2  Rand.  228,  still  adhered  to. 

Ellis  V.  Jenny  &  others,  597 

II.  Trial  for  petit  larceny. 

2.  Under  the  act  of  March  15, 1832,  (Acts  of 
1831-2,  ch.  22,  {  9,)  a  free  negro  or  mulatto, 
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for  simple  larceny  to  the  value  of  20  dollars 
or  less,  must  be  tried  by  a  justice  of  the  peace 
of  the  county  or  corporation,  and  a  court  of 
oyer  and  terminer  has  no  jurisdiction  of  the 
case. 

Cropper  v.  Commonwealth,  842 

GAMING. 

I.  What  is  no  evidence  against  assig-nee  of 

bond. 

1.  Answer  of  assignor  of  bond  is  no 
evidence  against  assig-nee  codefendant  to 
prove  gaming  consideration.  See  Codef end- 
ants  No.  1,  and 

Pettit  V,  Jennings  Ac,  676 

II.  Lfiability  of  obligor  in  gaming  bond  to 

assignee. 

2.  Though,  upon  a  bill  in  equity  by  an 
obligor  against  the  obligee  and  his  assignee, 
it  be  fully  proved  that  the  bond  was  given 
for  a  gaming  consideration,  still  the  obligor 
will  not  be  discharged  from  liability  to  the 
assignee,  if  the  assignee  had  no  knowledge 
before  the  bond  was  assig'ned  of  its  having 
been  executed  for  money  won  at  play,  and 
was  induced  to  purchase  the  same  by  the 
assurances  of  the  obligor  that  there  was  no 
objection  to  it  and  that  it  would  be  paid. 
Per  Baldwin,  J.  Accord.  Buckner  &c.  v. 
Smith  &c.,  1  Wash.  296 ;  Hoomes  v.  Smock,  1 
Wash.  389;  Davis*s  adm'r  v,  Thomas  &c.,  5 
Leigh  1.  Under  such  circumstances,  the  only 
question  is  as  to  the  amount  of  the  ob- 
ligor's liability  to  the  assig'nee.  Is  it  the 
whole  amount  of  the  bond,  or  is  it  the  sum 
paid  by  the  assignee  to  the  assignor  for  the 
assignment?  Per  Baldwin,  J.,  it  is  the 
former ;  per  Allen,  J.,  the  latter. 

Pettit  V,  Jennings  &c.,  676 

III.  Decree  over  for  obligor  in  gaming  bond 

against  obligee. 

3.  In  an  injunction  suit  by  the  obligor  in  a 
gaming  security  against  the  oblig'ee  and  as- 
signee, if  the  g'aming  consideration  be  ad- 
mitted by  the  obligee's  answer,  but  not 
proved  by  any  competent  evidence  against  the 
assig'nee,  the  injunction  will  be  dissolved  and 

the  bill  dismissed  as  to  the  assignee,  but 
869      not  as  to  the  obligee.    *As  to  him  the 

cause  will  be  retained  until  payment 
by  the  obligor  to  the  assignee  of  the  money 
due  the  latter,  in  order  that  a  decree  may 
then  be  rendered  therefor  in  favour  of  the 
obligor  against  the  obligee. 

Pettit  V.  Jennings  &c.,  676 

IV.  Prosecution  for  unlawful  gaming. 

4.  The  statute  of  March  26,  1842,  (Acts  of 
1841-2,  ch.  69,  2  4,  p.  44,)  enacting  '*that  in  all 
recoveries  hereafter  had  for  violations  of  the 
gaming  laws,  the  fee  recovered  shall  be  ten 
dollars  for  the  commonwealth's  attorney, 
and  the  sum  of  thirty  dollars  shall  be  paid 
to  the  literary  fund  in  lieu  of  the  sum  as  at 
present  provided,"  had  no  application  what- 
ever to  offences  committed  before  its  passage, 
but  such  offences  remained  liable  to  prose- 
cution and  punishment  under  the  preexist- 
ing law,  in  the  same  manner  as  if  the  said 
statute  has  never  been  passed. 

Pitman  v.  Commonwealth,  800 


SceHa- 
842 

serve  as  a 


V.  Process  on  indictment  for  playini;^. 

5.  A  party  being  indicted  for  playing  at 
an  unlawful  game,  the  court  immediately 
awards  a  capias  against  him,  returnable 
the  next  day;  at  the  return  day,  he  moves 
to  quash  the  capias  as  improper  process. 
which  motion  the  court  ovemdes,  and  com- 
pels him  to  plead  forthwith :  held^  the  ir- 
regularity (if  any)  in  this  proceeding-  is  no 
sufficient  ground  to  reverse  judgment  against 
the  defendant. 

Wright  V,  Commonwealth,  800 

GENERAL  COURT. 

Jurisdiction  upon  habeas  corpus, 
beas  corpus,  and 

Cropper  v.  Commonwealth, 

GRAND  JURORS. 

Who  is  a  freeholder  qualified  to 
grand  juror.    See  Freehold,  and 
Commonwealth  v,  Burcher, 

GUARDIAN  AND  WARD. 
I.  Action  against  guardian   for  neoeasaries. 

1.  In  an  action  brought  by  keepers  of  a 
boarding  school  against  a  guardian,  for 
board,  tuition,  and  other  necessaries  fur- 
nished to  the  ward,  the  administrator  of  a 
previous  guardian  is  a  competent  witness 
for  the  plaintifPs.  But  if  it  appear  that  the 
board,  tuition,  and  other  necessaries  were 
furnished  at  the  request  of  the  previous 
guardian,  and  no  express  promise  has  been 
made  by  the  second  guardian  to  pay  therefor, 
the  action  against  the  second  guardian  for 
the  same  cannot  be  maintained. 

Young  tf.  Warne&c,  420 

II.  L/iability  of  ex'or  guardian  de  facto. 

2.  For  several  years  an  infant  legatee 
resides  with  and  is  maintained  by  her  grand- 
mother, who  is  chargeable  with  the  payment 
of  the  legacy,  the  annual  interest  of  which 
is  less  than  the  annual  value  of  the  mainte- 
nance :  heldf  the  grandmother  shall  not  be 
charged  with  interest  on  the  legacy  during 
the  period  of  such  maintenance. 

Arrington  v,  Cheatham  &  wife,  492 

III.  Decree    in    suit    by    ward    distributee 
against  guardian  adm'r. 

3.  The  administrator  of  an  intestate  is  also 
guardian  of  one  of  the  distributees.  Upon 
the  termination  of  the  guardianship,  a  bill 
is  filed  against  the  guardian  and  his  sure- 
ties, to  recover  what  is  due  upon  the  guard- 
ianship account.  An  amended  bill  is 
afterwards  filed  against  the  administrator 
and  his  sureties,  to  recover  what  is  due  on 
the  administration  account.  Reports  are 
made  of  both  accounts.  But,  for  reasons 
appearing  to  the  court,  the  guardianship  ac- 
count is  recommitted  ;  and  then,  by  consent 
of  parties,  the  administration  account  is  also 
recommitted.  A  further  report  is  made  upon 
the  guardianship  account,  aud  none  npou 
the  administration  account.  Whereupon  the 
cause  is  heard  as  to  the  guardian  and  his 
sureties,  upon  the  further  report  so  made, 
and  a  decree  is  entered  against  them  for  the 
sum  deemed  by  the  court  to  be  due  upon  the 
guardianship  account.    From  this  decree  an 
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appeal  is  taken  by  a  party  interested  to  get 
rid  of  or  reduce  the  amount.  In  the  appellate 
court  it  is  urg^ed  by  the  appellee,  that  the 
balance  stated  as  due  on  the  guardian's 
account  should  be  augmented,  by  incorpo- 
rating in  it  the  appellee's  share  of  the  balance 
due  on  the  administration  account :  held, 
this  claim  cannot  be  sustained :  1st,  because 

the  case  was  heard  and  the  decree  ren- 
870      dered  between  the  parties  *to,  and  on 

the  claim  made  by,  the  original  bill  for 
the  settlement  of  the  guardianship  account, 
as  contradistinguished  from  the  administra- 
tion account,  the  settlement  of  which  was 
sought  by  the  amended  bill :  2dly,  because 
the  case  was  not  prepared  for  hearine  as  to 
the  administration  account ;  it  standing,  as 
to  that  account,  on  a  consent  order  recommit- 
ting the  same,  and  the  record  of  course  fur- 
nishing no  account  on  which  a  definite  charge 
or  decree  in  respect  to  the  administration 
account  could  be  made:  3dly,  because  no 
claim  was  made  in  the  court  t>elow  by  the 
appellee,  to  bring  into  the  guardianship  ac- 
count any  charge  against  the  guardian 
arising  out  of  the  administration  account. 
Williamson's  ez'or  v.  Howard,  39 

4.  AflBrmance  of  decree  in  favour  of  ward 
against  guardian,  deficiency  in  one  charge 
to  ward  hKcing  regarded  as  an  equivalent  for 
excess  in  another.  See  Appellate  jurisdic- 
tion No.  8,  and  S.  C,        40 

HABEAS  CORPUS. 

A  prisoner  confined  in  the  penitentiary 
under  the  judgment  of  a  court  of  oyer  and 
terminer,  for  an  offence  which  such  court 
had  no  jurisdiction  to  try,  may  t>e  discharged 
by  the  general  court  upon  a  writ  of  habeas 
corpus. 

Cropper  v.  Commonwealth,  842 

HEARING  OF  CAUSE. 

I.  What  setting  for  hearing  is  premature. 

1.  In  a  suit  in  chancery,  when  an  answer 
is  filed  at  rules  in  due  time,  four  months 
from  the  time  of  the  replication  to  the  an- 
swer are  allowed  the  parties  for  taking  their 
depositions,  by  the  act  of  February  17,  1823, 
in  Sess.  Acts  of  1822-3,  p.  39,  ch.  37,  §  1, 
Suppl.  to  Rev.  Code,  p.  129.  And  until  the 
expiration  of  the  said  four  months,  neither 
party  has  the  right  (without  the  consent  of 
the  other)  to  set  the  cause  for  hearing. 

Poling  V.  Johnson,  255 

II.  Consequence  if  cause  be  prematurely  set 

and  heard. 

2.  It  appearing  by  the  record  of  a  suit  in 
chancery,  that  the  answer  and  replication 
were  filed  at  August  rules  1840;  that  at 
September  rules  1840  the  plaintiff  set  the 
cause  for  hearing ;  and  that  on  the  5th  of 
October  1840  the  cause  was  heard  upon  the 
bill,  answer,  replication,  depositions,  ex- 
hibits, and  arguments  of  counsel,  and 
a  decree  made  against  the  defendants, 
h€ld,  the  cause  was  prematurely  set  for 
hearing,  and  prematurely  heard.  The  de- 
cree was  therefore  reversed'  with  costs, 
and  the  cause  remanded,  with  directions 
to   the    court    below    to  send  the   case    to 


rules,  there  to  remain  for  two  months  before 
it  shall  be  set  for  hearing  at  the  instance  of 
either  party,  (unless  it  be  set  for  hearing 
before  the  lapse  of  the  two  months  by  the 
consent  of  parties,)  and  for  such  decree  in 
the  case  after  it  shall  be  set  for  hearing,  as 
may  be  proper.  Accord.  Dalby  v.  Price,  2 
Wash.  191. 

Poling  V.  Johnson,  255 

HEIR. 

1.  Concerning  inheritance  of  infant's  land 
derived  by  descent  from  his  mother,  see 
Writ  of  right  No.  2,  and 

Walkers  v.  Boaz  &c.,  485 

2.  Concerning  contribution  between  realty 
and  personalty  conveyed  in  trust  for  pay- 
ment of  debts,  where  conversion  takes  place 
after  death  of  grantor,  see  Mortgages  &c. 
No.  8,  and 

Perrin  Ac.  v,  lK>max  &c.,  133 

3.  When  specific  execution  will  be  decreed 
against  heirs  of  vendee.  See  Specific  execu- 
tion No.  1,  and 

Wade's  heirs  v.  Greenwood  Sc  wife,     474 

4.  What  decree  will  be  rendered  against 
such  heirs.  See  Specific  execution  No.  2, 
and  S.  C,        475 

5.  Allowance  of  time  for  redemption  in 
such  case,  and  sale  upon  credit.  See  Spe- 
cific execution  No.  3,  and  S.  C,        475 

HENRICO  CHANCERY  COURT. 

Jurisdiction  to  revise  decision  of  auditor 
disallowing  claim  against  commonwealth. 
See  Banks,  and 

Commonwealth  v.  Farmers  bank,        737 

HUSBAND  AND  WIFE. 

I.  When  husband  is  a  mere  trustee  for  the 

wife. 
1.  By  deed  of  marriage  settlement,  per- 
sonal   property    of   the   wife    is    conveyed 

to    the    husband     for    the    exclusive 
871      *benefit  of  the  wife  and  her  children 

during  her  life,  and  at  her  death  for 
her  issue,  if  any  then  living  ;  and  it  is  pro- 
vided that  in  the  event  of  the  wife's  dying 
without  issue,  the  property  shall  be  distri^ 
uted  in  the  same  manner  as  if  the  deed  had 
not  been  made.  Upon  the  death  of  the  hus- 
band without  children  (the  wife  still  living), 
a  creditor  of  the  husband,  at  whose  suit  the 
latter  took  the  oath  of  insolvency,  claims 
that  the  husband  has  an  interest  in  the  prop- 
erty, which  may  be  charged  in  the  event  of 
the  wife's  dying  without  issue :  held,  the 
conveyance  to  the  husband  was  merely  in 
the  character  of  trustee,  and  its  effect  was 
to  intercept  the  marital  rights  of  the  hus- 
band, and  preclude  him  from  all  beneficial 
interest  during  the  existence  of  the  trust ; 
that  the  provision  for  the  event  of  the  wife's 
dying  without  issue  looked  not  to  the  state 
of  things  existing  at  the  time  of  the  mar- 
riage, but  to  such  as  should  exist  at  the 
death  of  the  wife  ;  that  the  purpose  was  in 
such  event  to  divest  the  legal  title  conveyed 
to  the  husband  as  trustee,  and  let  the  per- 
sonal estate  stand  upon  the  same  footing  as 
any  other  personal  chattels  of  a  wife  not 
reduced  into  possession  by  the  husband  du- 
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ring  the  coverture ;  that  if  the  husband  had 
survived  the  wife,  he  would  have  had  a  rii;  ht 
to  administer  upon  her  personal  estate,  and 
hold  the  same  free  from  distribution  ;  but  in 
the  event  that  actually  occurred,  of  the  sur- 
vivorship of  the  wife,  the  husband  at  no 
time  acquired  any  individual  ownership  of 
the  subject. 

Matthews  &    co.    v,    Woodson  and 
others,  601 

II.  Dower. 

2.  See  title  Dower,  and 

Wilson  &c.  V,  Davisson,  384 

Macaulay's  ex' or  v.  Dismal  swamp 

land  CO.,  507 

Shirley  v.  Mutual  Assurance  society, 

70S 

III.  Validity,  as  against  wife  surviving,  of 
husband's  assignment  of  her  personalty. 

3.  The  rule  laid  down  by  sir  Thomas 
Plumer  in  Hornsby  v,  Lfce,  2  Madd.  C.  R. 
16,  american  edi.  352,  and  Purdew  v.  Jackson, 
1  Russ.  1,  and  afterwards  confirmed  by  lord 
lyyndhurst  in  Honner  v,  Morton,  3  Russ.  65, 
3Cond.  Bng.  Ch.  Rep.  298,  that  where  a  hus- 
band assigns  personal  property  in  which  his 
wife  has  a  reversionary  interest  expectant 
on  the  death  of  tenant  for  life,  and  the  wife 
and  the  tenant  for  life  both  outlive  the  hus- 
band, the  wife  is  entitled  by  survivorship 
in  preference  to  the  assignee,  recognized  as 
correct  by  Allen,  J.  Contra,  opinion  of  Gib- 
son, C.  J.,  in  the  case  of  Siter  &  another,  4 
Rawle  471-483. 

Browning  v,  Headley,  340 

4.  The  rule  laid  down  in  Lord  Carteret  v. 
Paschal,  3  P.  Wms.  197,  2  Brown's  Par.  Cas. 
10  (Tomlin's  edi.)  and  Bates  v.  Dandy,  2 
Atk.  207,  1  Russ.  33,  note,  and  3  Russ.  70,  3 
Cond.  Eng.  Ch.  Rep  301,  note,  that  where 
the  wife  has  a  present  interest  in  personal 
property,  and  the  husband  makes  a  particu- 
lar assignment  of  that  interest  for  valuable 
consideration,  though  the  thing  assigned  be 
no  farther  reduced  into  possession  during 
the  coverture,  the  title  of  the  particular 
assignee  will  be  good  against  the  wife  sur- 
viving, recognized  as  correct  by  judges 
Allen  and  Stanard.  S.  C,        340, 41 

5.  A  testator  directed  his  personal  estate 
to  be  divided  into  shares,  of  which  he  gave 
one  share  to  his  daughter.  The  daughter's 
husband,  for  valuable  consideration,  as- 
signed all  the  interest  to  which  he  was  enti- 
tled, in  right  of  his  wife,  in  her  father's 
estate.  After  this  assignment,  an  act  of 
assembly  was  passed  by  the  legislature  of 
Kentucky,  in  which  state  the  husband  and 
wife  had  become  domiciled,  declaring  the 
marriage  contract  between  them  forever 
dissolved  so  far  as  respects  her,  and  restor- 
ing her  to  all  the  rights  and  privileges  of  an 
unmarried  woman,  and  further  declaring 
her  entitled,  out  of  the  estate  of  the  husband, 
to  receive  alimony  agreeably  to  the  laws  of 
the  commonwealth.  On  a  bill  by  the  as- 
signee against  the  testator's  executor,  the 
husband,  and  the  wife,  to  recover  her  share 
of  her  father's  estate,  held  by  two  judges, 
1.  That  by  the  act  of  divorce,  the  right  of 
the  wife  to  her  choses  in  action  not  reduced 
into    possession    during    the    coverture,  is 


placed  on  the  same  ground  ak  if  the  hnsband 
had  then  died :  but,  2.  That  the  interest  of 

the  wife  in  the  subject  assigned  being 
872      a  present,  not  a  reversionary  *intere8t, 

and  there  being  a  particular  assign- 
ment of  that  interest  for  valuable  consider- 
ation, the  title  of  the  assignee  is  good  against 
the  wife.  S.  C,        341 

IV,  Wife's  right  to  provision  against  hus- 
band and  bis  assignee. 

6.  The  doctrine  of  the  english  chancery, 
that  where  an  absolute  equitable  interest  is 
given  to  the  wife,  the  court  will  not  permit 
the  husband  to  recover  it  without  making  a 
provision  for  the  wife,  and  that  the  husband's 
assignee,  whether  general  or  particular, 
takes  his  interest  subject  to  the  same  equity, 
recognized  as  binding  upon  the  courts  of 
this  state.  And  the  doctrine  carried  farther 
than  it  was  carried  in  Beresford  &c.  v.  Hob- 
son  &c.,  1  Madd.  C.  R.  361,  american  edi.  199, 
by  sir  Thomas  Plumer,  who  considered  that 
the  court  in  no  case  had  given  the  whole  to 
the  wife  ;  not  even  "  where  the  husband  has 
left  his  wife  and  gone  abroad." 

Browning  v.  Headley,  341 

7.  A  testator  directs  his  estate  other  than 
slaves  to  be  turned  into  money,  and  directs 
the  slaves  and  money  to  be  divided  amongst 
ten  legatees,  any  advances  to  whom  are  to 
be  deducted  from  their  respective  shares. 
The  husbandiof  a  daughter  assigns  her  in- 
terest for  valuable  consideration.  On  a  bill 
by  the  assignee  against  the  executor,  the 
husband,  and  the  wife,  it  is  insisted  by  the 
wife  that  a  provision  should  be  made  for 
her.  No  evidence  is  taken  by  the  assignee 
to  shew  that  the  whole  interest  woold  be 
more  than  an  adequate  provision.  But  it 
appears  that  the  jpenalty  of  the  executor's 
bond  was  only  30,000  dollars,  and  the  con- 
sideration for  the  assignment  only  1500  dol- 
lars ;  that  the  husband  had  received  from 
the  testator  upwards  of  2000  dollars  in 
money  and  property,  and  that  he  had  squan- 
dered the  same,  and  then  abandoned  his 
wife,  leaving  her  with  6  or  7  children  in  a 
destitute  condition,  in  consequence  of  which 
she  obtained  a  divorce :  hela^  under  the  cir- 
cumstances, no  enquiry  before  a  commis- 
sioner is  necessary,  to  ascertain  what  would 
be  a  reasonable  provision  for  the  wife ;  that 
it  is  plain  the  whole  residue  coming  from 
her  father's  estate  will  not  be  more  than  an 
adequate  provision  for  her;  and  the  bill 
should  be  dismissed.  S.  C,        341, 2 

IDENTITY. 

Proceedings  to  identify  convict  reooved 
into  penitentiary  under  second  or  third  sen- 
tence.   See  Penitentiary  convict,  and 

Brooks  V*  Commonwealth,  845 

INDICTMENT. 
See  Criminal  jurisdiction  and  proceedings. 

INFANT. 

1.  Concerning  inheritance  of  infant's  land 
derived  by  descent  from  the  mother,  see  Writ 
of  right  No.  2,  and 

Walkers  v.  Boaz  Ac,  485 

2.  See  Guardian  and  ward. 
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INJUNCTION. 


1.  By  distributee's  donee  of  a  slave,  to 
sale  under  execution  for  distributee's  debt 
to  the  estate.    See  Legatees  Ac.  No.  8,  and 

Hickerson's  adm'r  v.  Helm,  628 

2.  Relief  to  ^reversioner  of  slave  removed 
pending  injunction.    See  Slaves  No.  2,  and 

Johns  V,  Davis's  ex'or  &c.,  729 

3.  When  mill  owner  cannot  be  enjoined 
from  rebuilding  dam.    See  Mills  No.  2,  and 

Talley  v.  Tyree,  500 

4.  An  appeal  lies  to  the  court  of  appeals 
from  an  order  of  a  circuit  court  overruling  a 
motion  to  dissolve  an  injunction  which  was 
improvidently  granted.  Accord.  lK>max  v, 
Picot,  2  Rand.  247. 

Talley  v.  Tyree,  500 

INQUISITION. 

Weight  and  effect  of  inquisition  on  appli- 
cation to  establish  ferry,  and  what  is  no 
ground  for  quashing  such  inquisition.  See 
Ferry  No.  1,  2,  and 

Muire  Ac.  v.  Smith,  458 

INSOLVENT. 

1.  What  marriage  settlement  exempts  the 
personalty  of  wife  from  liability  to  creditor 
of  insolvent  husband.  See  Husband  and 
wife  No.  1,  and 

Matthews  A  co.  v.  Woodson  A  others,  601 

2.  When  objection  that  sheriff  is  no  party 
to  suit  in  equity  for  satisfaction  out  of  insol- 
vent's estate  will  not  avail  in  appellate 
court.    See  Codefendants  No.  2,  and 

Chappell  V,  Robertson,  590 

873  *3.  Where  a  person  taken  in  execu- 
tion is  discharged  as  an  insolvent 
debtor,  the  estate  in  lands  belonging  to  him 
at  the  time  of  such  discharge  is,  by  the  act  in 
1  R.  C.  of  1819,  ch.  134,  §  34,  p.  538,  so  com- 
pletely vested  in  the  sheriff  of  the  county 
wherein  such  lands  lie,  that  an  ejectment  for 
such  lands  cannot  afterwards  t>e  maintained 
on  the  demise  of  the  insolvent  debtor,  while 
the  execution  remains  unsatisfied. 

Syrus&c.  v.  Allison,  200 

INSURANCE. 

See  Mutual  Assurance  society,  and 

Shirley  v.  Mut.  Ass.  society,  705 

INTEREST. 

1.  Application  of  payment  to  principal 
instead  of  interest.  See  Payment  No.  1, 
Trusts  &c.  No.  4,  and 

Miller  v.  Trevilian  and  others,  1 

2.  When  purchaser  of  land  under  trust 
deed  is  liable  for  interest  before  obtaining 
possession.    See  Elegit  No.  1,  and 

Findlay  v.  Toncray,  374 

3.  When  executor  guardian  de  facto  shall 
not  be  charged  with  interest  on  ward's 
legacy.    See  Guardian  and  ward  No.  2,  and 

Arrington  v.  Cheatham  A  wife,  492 

4.  What  interest  is  to  he  discounted  in 
ascertaining  present  value  of  annuity.  See 
Dower  No.  6,  and 

Wilson  &c.  V.  Davisson,  384,  5 


INTERROGATORIES. 

Case  in  which  a  defendant  was  brought  in 

by  a  messenger  to   answer  interrogatories. 

Johns  V.  Davis's  ex'or  &c.,  729 

JOINT  OBLIGORS. 

Extinguishment  of  remedy  on  joint  contract. 

1.  Where  two  or  more  are  jointly  bound 
by  contract,  the  legal  remedy  must  be  pur- 
sued against  all.  And  if,  by  act  of  the 
claimant  in  such  joint  contract,  one  or  more 
of  the  parties  jointly  bound  be  discharged, 
so  that  all  cannot  be  subjected  to  a  joint 
judgment,  none  are  liable  on  the  joint  con- 
tract.   Per  Stanard,  J. 

Ward  V.  Motter,  536 

2.  See  Partnership,  and  S.  C,        536 

JOINT  TENANTS. 

Effect  of  deed  by  one,  conveying  part  of  the 
land  by  metes  and  bounds. 

At  the  trial  of  the  mise  joined  in  a  writ  of 
light,  after  the  demandants  had  introduced 
a  grant  to  their  ancestor,  embracing  the 
land  demanded,  the  tenant  introduced  an 
earlier  grant  of  the  land  to  two  grantees, 
and  offered  to  give  in  evidence  a  deed  from 
one  of  those  grantees,  conveying  by  metes 
and  bounds  a  particular  part  of  the  land  to  a 
person  under  whom  he  (the  tenant)  claimei!!, 
and  also  offered  other  evidence  tending  to 
prove  thlt  partition  had  been  in  fact  made, 
though  without  deed,  between  the  two  gran- 
tees. The  circuit  court,  being  of  opinion 
that  the  conveyance  by  metes  and  l>ounds  by 
one  joint  tenant,  of  a  portion  of  the  land 
held  jointly,  was  void,  refused  to  permit  the 
same  to  go  in  evidence  to  the  jury  ;  and  a 
verdict  and  judgment  were  rendered  for  the 
demandants :  held,  the  circuit  court  erred  ; 
and  its  judgment  therefore  reversed,  the  ver- 
dict set  aside,  and  the  cause  remanded  for  a 
new  trial,  on  which  the  conveyance,  if 
offered,  is  not  to  be  rejected  on  the  ground 
that  it  is  void. 

Robinett  v,  Preston's  heirs,  273 

JUDGMENT. 

I.  What  is  the  record  of  a  judgment  con- 
fessed, and  how  far  evidence  aliunde  is 
admissible  to  shew  the  power  and 
action  of  attorney  confessing 
the  same. 

1.  On  a  motion  for  award  of  execution 
against  three  obligors  in  a  forthcoming  bond, 
one  of  whom  is  principal  and  the  other  two 
are  sureties,  the  entry  upon  the  record  states 
that  as  well  the  plaintiffs  came  by  their 
attorney,  "as  the  defendant  M."  (the  princi- 
pal) '4n  his  proper  person,  and  the  other 
defendants  by  their  attorney,  and  the  said 
defendants  acknowledge  judgment."  In  the 
same  entry  (after  the  judgment)  is  the  follow- 
ing :  "And  the  plaintiffs  by  their  attorney 
here  in  court  release  to  the  defendants  183 
dollars  60  cents,  and  agree  to  stay  execution 
of  this  judgment  until  the  first  day  of  the 
next  term."  On  a  bill  in  equity  by  the 
sureties,  claiming  a  discharge  on  the  ground 
that  the  agreement  to  stay  was  without 
874      their  consent  *or  knowledge,  it  is  al- 


861 


2  ROB. 


Virginia  Rsports,  Annotatsd. 


INDEX 


leged  that  the  sureties  did  not  appear 
by  an  attorney  at  law,  but  by  an  attorney  in 
fact ;  that  the  power  under  which  the  attor- 
ney acted  did  not  authorize  him  to  confess 
judgment  with  stay  of  execution ;  and  that 
in  fact  he  never  consented  to  such  stay,  but 
the  agreement  for  the  stay  was  with  the 
principal  alone.  The  power  of  attorney  is 
in  these  words  :  '*We  authorize  J.  M.  to  con- 
fess judgment  for  us  and  in  our  name,  on  a 
delivery  bond  in  favour  of  S.  &  S.  executed 
by  us  on  the  18th  November  1840;"  and  is 
signed  and  sealed  by  the  three  obligors; 
held,  1.  That  the  entry  must  be  taken  al- 
together, and  regarded  as  the  record  of  a 
judgment  between  the  parties  upon  the  con- 
fession of  the  defendants  therein,  with  the 
condition  of  a  stay  of  execution.  2.  That  it 
not  appearing  from  that  record  whether  the 
sureties  appeared  by  an  attorney  at  law  or 
an  attorney  in  fact,  evidence  aliunde  is  ad- 
missible for  the  purpose  of  proving  that 
they  appeared  by  an  attorney  in  fact,  and  to 
shew  the  authority  under  which  he  acted. 

3.  That  the  power  of  attorney  under  which 
the  attorney  acted  did  authorize  the  confes- 
sion of  a  judgment  with  stay  of  execution. 

4.  That  parol  testimony  is  not  admissible  to 
prove  that  so  much  of  the  entry  as  relates  to 
the  stay  of  execution  was  without  the  con- 
sent of  the  said  attorney ;  dissentiente  Stan- 
ard,  J. 

Calwells  V.  Sheilds  &  Somerville,        305 

II.  Estoppel  by  judgment. 

2.  What  judgment  recovered  by  corpora- 
tion will  estop  from  alleging  previous 
extinction  of  such  corporation.  See  Corpo- 
ration, and 

May  &c.  V,  State  bank  of  N.  Caro- 
lina, 56 

'  3.  What  defence  of  a  former  recovery  for 
the  same  cause  of  action  is  not  sustained. 
See  Former  recovery,  and 

Weaver  v.  Vowles,  438 

III.  Finality  of  judgment. 

4.  What  is  a  final  proceeding  or  order  of  a 
county  court,  to  which  a  supersedeas  lies. 
See  Supersedeas,  and 

Farneyhough's  ex'ors  v,   Dickerson 

Ac,  582 

.  IV.  Denial  of  relief  in  equity. 

5.  Denial  of  relief  in  equity  against  judg- 
ment, where  the  party  neglected  to  make 
defence  at  law.    See  Laches  No.  3,  and 

Hendricks  &c.  v.  Compton's  ex'or,       192 

JURISDICTION. 

See  Equitable  jurisdiction,  Appellate  juris- 
diction, Criminal  jurisdiction  and  proceed- 
ings. 

JURORS. 

I.  Grand  jurors. 

1.  Who  is  a  freeholder  qualified  to  serve  as 
a  grand  juror.     See  Freehold,  and 

Commonwealth  v.  Burcher,  826 

II.  Jurors  upon  inquest. 

2.  What  declarations  and  conduct  of  jurors 
are  no  ground  for  quashing  inquisition  on 


application  to  establish  ferry.     See   Perry 
No.  2,  and 

Muire  &c.  v.  Smith,  458 

in.  Who  shall  t>e  deemed  impartial  jnion 

for  trial  of  felon. 

3.  On  the  separate  trial  of  a  prisoner 
jointly  indicted  with  three  others  for  mur- 
der, several  persons  called  as  jurors  are 
examined  on  voir  dire  touching  their  indif- 
f erency.  1.  One  of  them  states,  that  he  has 
heard  rumours  and  conversations  in  the 
country  touching  the  case  of  the  prisoner, 
and  a  representation  of  part  of  the  evidence 
given  on  the  trial  of  one  of  the  parties  in- 
dicted with  him,  and  from  these  sonrccs  of 
information,  if  the  same  be  trae,  he  had 
made  up  an  opinion  of  decided  character, 
which  he  still  entertains,  and  which  will  re- 
main the  same  unless  removed  bj  evidence 
of  a  state  of  facts  different  from  what  he 
has  heard ;  but  he  feels  no  prejudice  or  bias 
for  or  against  the  prisoner,  and  is  satisfied 
that  the  opinion  so  formed  and  entertained 
would  have  no  influence  upon  his  mind  in 
trying  him,  and  that  he  could  now  give  him 
as  impartial  a  trial  upon  the  evidence  as  if 
he  had  heard  nothing  of  his  case.  2.  An- 
other juror  states,  that  he  has  heard  no  evi- 
dence in  relation  to  the  prisoner's  case,  nor 
formed  any  opinion  on  the  question  of  his 
guilt  or  innocence ;  that  he  was  present  at 
the  trial  of  another  of  the  parties  indicted, 
and  heard  a  part  of  the  evidence,  from  which 
he  had  formed  a  decided  opinion  as  to  that 
party,  and  if  he  were  now  called  to  try 
him,  he  should  be  influenced  thereby ;  tmt 

that  opinion  would  have  no  influence 
875  *upon  his  mind  in  trying  this  pris- 
oner, as  to  whom  he  feels  no  prejudice 
or  prepossession,  and  he  thinks  he  could  try 
him  as  fairly  and  impartially  as  if  he  had 
heard  nothing  about  the  transaction.  3.  A 
third  juror  states,  that  he  heard  the  reports 
in  the  country  concerning  the  death  of  the 
deceased,  and  the  prisoners  implicated 
therein,  and  had  formed  some  opinion 
thereon,  dependent  upon  the  truth  and  ful- 
ness of  those  reports ;  he  believed  them  to 
be  true  at  the  time  he  heard  them,  and  the 
opinion  formed  on  them  was  decided,  and 
yet  rests  upon  his  mind ;  but  he  is  satisfied 
the  opinion  so  formed  would  have  no  influ- 
ence upon  him  in  trying  the  prisoner,  and 
he  could  now  try  him  according  to  the  evi- 
dence, free  from  any  leaning  or  bias  for  or 
against  him,  and  decide  the  case  as  impar- 
tially as  if  he  had  previously  heard  notldng 
of  it :  held,  all  of  these  persons  are  good  and 
impartial  jurors. 

M'Cune  v.  Commonwealth,  771 

IV.  Peremptory  challenge. 

4.  When  no  right  of  peremptory  challenge 
exists.    See  Penitentiary  convict  No.  2,  and 

Brooks  V,  Commonwealth,  84S 

LACHKS. 

1.  What  laches  will  4>reclude  dowress  from 
right  to  account.    See  Dower  No.  7,  and 

Macaulay's  ex'or  v.  Dismal  swamp 
land  CO.,  507 

2.  What  delay  of    principal  to    impeach 
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purchase  made  from  him  by  hU  ag'ent  will 
not  deprive  him  of  right  to  relief  in  equity. 
See  Principal  and  agent  No.  3,  and 

Buckles  V,  I^afferty's  legatees,         292,  3 

3.  An  obligation  given  on  the  retainer  of 
counsel  to  defend  the  obligor  on  a  charge  of 
forgery,  is  assigned  by  the  counsel,  and 
judgment  is  obtained  thereupon  by  the 
assignees,  on  which  judgment  execution 
issues,  under  which  a  forthcoming  bond  is 
taken,  and  judgment  is  rendered  thereupon. 
After  these  proceedings,  without  any  defence 
having  been  made  at  law,  and  without  any 
excuse  for  not  making  it,  an  injunction  is 
obtained  on  the  ground  that  the  obligor  was 
induced  to  employ  the  obligee,  by  the  menace 
that  if  he  did  not,  the  obligee  would  act  as 
counsel  against  him  in  aid  of  the  prosecution : 
held^  the  injunction  should  be  dissolved  and 
the  bill  dismissed  :  for  if  in  law  such  a  con- 
tract was  7alid,  a  court  of  equity  has  no  right 
to  absolve  the  party  from  it ;  and  if  in  law 
the  contract  was  invalid,  the  defence  should 
have  been  made  in  that  forum. 

Hendricks  &c.  v.  Compton's  ex' or,      192 

LAND  LAWS. 

Invalidity  of  patent  for  land  settled  thirty 
years,  on  which  taxes  have  been  paid  within 
that  time.    See  Patent  No.  1,  2,  and 

Tichanal  v.  Roe,  288 

LANDLORD  AND  TENANT. 

I.  Waygoing  crop. 

1.  The  principle  settled  in  Harris  v,  Carson, 
7  Leigh  632,  that  where  a  lease  has  a  fixed 
period  for  its  termination,  and  there  is 
nothing  in  it  purporting  to  give  to  the  tenant 
the  crops  growing  upon  the  land  at  the  time 
of  its  termination,  the  tenant  has  no  right  to 
reap  those  crops  after  his  lease  terminates, 
again  recognized. 

Mason  &c.  v»  Moyers,  606 

See  also  opinions  in 

S.  C,        611, 12, 613, 14,  IS 

n.  Apportionment  of  rent. 

2.  When  rent  may  be  apportioned  in 
equity.    See  Rent,  and 

Mason  &c.  v.  Moyers,  606,  7 

LAPSE  OF  TIME. 

1.  What  endorsement  on  bond  is  evidence 
to  repel  presumption  of  payment  arising 
from  lapse  of  time.     See  Bond  No.  2,  3,  and 

Dabney's  ex'ors  v,  Dabney's  adm'r,    622 

2.  Invalidity  of  patent  for  land  settled 
thirty  years,  on  which  taxes  have  been  paid 
within  that  time.     See  Patent  No.  1, 2,  and 

Tichanal  v.  Roe,  288 

3.  See  Laches. 

LARCENY. 

How  free  negroes  and  mulattoes  are  to  be 
tried  for  petit  larceny.  See  Free  negroes 
&c.  No.  2,  and 

Cropper  v.  Commonwealth,  842 

876  ♦LEASE. 

Concerning   right    to    the    waygoing 
crop,  see  Landlord  and  tenant  No.  1,  and 
Mason  &c.  v,  Moyers,  606 


LEGATEES  AND  DISTRIBUTEES, 

I.  Contribution  between  realty  and 
personalty. 

1.  Concerning  contribution  between  realty 
and  personalty  conveyed  in  trust  for  pay- 
ment of  debts,  where  conversion  takes  place 
after  death  of  grantor,  see  Mortgages  and 
trusts  No.  8,  and 

Perrin  &c.  v,  Lomax  &c.,  133 

II.  Invalid  purchase  by  agent  of  ex'or. 

2.  What  purchase  by  executor's  agent  at 
his  own  sale  of  land  will  be  set  aside  at  the 
suit  of  legatees,  and  what  decree  will  be 
rendered  in  their  favour.  See  Principal  and 
agent  No.  3,  and 

Buckles  V,  Lafferty's  legatees,  292 

III.  Ex'or's  commissions  and  other  charges. 

3.  Concerning  the  commissions  of  execu- 
tor, and  allowance  for  clerk  hire,  see  Ex'ors 
and  adm'rs  No.  1,  2,  3,  and 

Farneyhough's  ex'ors   v,  Dickerson 
&c.,  582 

IV.  What  legacy  does  not  charge  sureties  of 

ex'or. 

4.  What  legacy  is  a  charge  upon  the  execu- 
tor as  legatee,  and  does  not  render  his  sure- 
ties responsible.    See  Will  No.  4,  and 

Arrington  v.  Cheatham  &  wife,  492 

V.  Liability  of  ex'or  guardian  de  facto. 

5.  When  executor  guardian  de  facto  shall 
not  be  charged  with  interest  on  ward's 
legacy.    See  Guardian  and  ward  No.  2,  and 

Arrington  v,  Cheatham  &  wife,  492 

VI.  What  grants  of  adm'n  are  valid  :  what 

payments  by  representative  of  deceased 

adm'r  to  succeeding  adm'r  are  good 

against  legatees :  for  what  assets 

succeeding  adm'r  and  his  sure- 

tiesare  liable  to  legatees. 

6.  Pending  a  suit  in  chancery  by  legatees 
against  an  executor  to  recover  their  legacies, 
the  executor  died.  Process  was  awarded  to 
revive  the  suit  against  his  administrator ; 
and  the  administrator  dying,  process  was 
issued  and  an  order  entered  to  revive  the 
suit  against  his  representative.  But  after- 
wards that  process  was  quashed  and  that 
order  set  aside,  as  early  as  1811 ;  and  then, 
by  consent  of  parties,  the  suit  was  revived 
against  the  administrator  de  bonis  non  of 
the  executor,  and  by  like  consent  it  was 
entered  that  the  cause  was  not  to  abate  by 
the  death  of  any  of  the  parties.  A  personal 
decree  was  obtained  in  1818  by  the  legatees 
against  the  administrator  de  bonis  non,  from 
which  he  appealed.  Pending  the  appeal,  he 
died.  Whereupon,  though  the  two  former 
grants  of  administration  on  the  executor's 
estate  had  been  by  the  court  of  Orange,  the 
court  of  Hanover  now  granted  administra- 
tion on  the  same  estate,  not  in  the  form  of  a 
grant  de  bonis  non,  but  of  an  original  grant. 
At  the  instance  of  the  legatees,  a  scire  facias 
issued  to  revive  the  appeal  against  this  new 
administrator,  (calling  him  administrator  de 
bonis  non)  which  was  duly  executed,  and  in 
1822  the  decree  affirmed.  In  the  caption  to 
the  decree  of  affirmance,  the  name  of  the 
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administrator  de  bonis  non  against  whom 
the  decree  of  the  court  below  was  entered  did 
not  appear  as  a  party,  but  the  new  adminis- 
trator was  mentioned  therein  as  appellant. 
In  1823,  a  bill  of  revivor  and  supplement 
was  filed  in  the  court  below,  convening^  be- 
fore the  court,  and  seeking*  to  charge,  the 
representatives  of  the  first  administrator 
and  of  the  first  administrator  de  bonis  non. 
It  turned  out,  that  after  the  scire  facias  to 
revive  the  appeal  had  t>een  executed,  and 
before  the  decree  of  affirmance,  the  new 
administrator  had,  in  the  character  of  admin- 
istrator de  bonis  non,  brought  suits  and 
obtained  decrees  for  the  assets  of  the  execu- 
tor's estate  in  the  hands  of  the  representa- 
tives of  the  first  administrator  and  of  the 
first  administrator  de  bonis  non,  ag'ainst 
those  representatives  respectively,  without 
opposition  on  their  part ;  and  the  decrees  so 
obtained  were  soon  after  satisfied.  Those 
decrees  were  in  1820  and  1821,  about  six 
years  before  the  decision  in  Wemick's  adm'r 
z/.  M'Murdo  &c.,  5  Rand.  51 :  held,  1  (in 
accordance  with  Fisher  z^.  Bassett  and  others, 
9  Leigh  119,)  that  the  grants  of  administra- 
tion by  the  court  of  Orang'e  to  the  first  admin- 
istrator and  the  first  administrator  de  bonis 

non,  never  having  been  reversed  or 
877      *revoked,  must  be    considered  ;ealid 

grants,  which  conferred  upon  those 
administrators  respectively  all  the  powers  of 
rightful  administrators.  2.  That  when  the 
grant  to  the  first  administrator  de  bonis  non 
expired  by  his  death,  and  there  was  no  con- 
flicting right  in  existence,  it  was  competent 
for  the  court  which  might  in  the  first  in- 
stance have  rightfully  exercised  jurisdiction, 
to  act  on  the  subject;  and  Hanover  court 
having  acted  when  there  was  no  such  con- 
flicting right,  and  its  grant  not  having  t)een 
reversed  or  revoked,  that  grant  is  valid,  and 
the  sureties  in  the  administration  bond  taken 
by  Hanover  court  are  liable  thereupon. 
3.  That  as  the  legatees,  after  the  death  of 
the  first  administrator,  dismissed  his  repre- 
sentative from  the  suit,  it  was  lawful  for  that 
representative  to  pay  over  to  the  administra- 
tor against  whom  the  legatees  were  proceed- 
ing, the  unapplied  assets  of  the  executor's 
estate ;  and  such  payment,  made  in  good 
faith  and  under  the  sanction  of  a  decree  of  a 
court  of  competent  jurisdiction,  is  a  complete 
protection  to  such  representative  against  the 
legatees,  as  to  the  money  so  paid.  4.  That 
the  decree  in  favour  of  the  legatees  against 
the  administrator  de  bonis  non  was  personal, 
only  in  respect  to  the  assets  in  his  hands, 
and  (it  being  nowhere  alleged  that  he  had 
converted  or  wasted  the  same)  such  unap- 
plied assets  coming  to  the  hands  of  his  rep- 
resentative must  in  equity  be  regarded  as 
UQ administered  assets  of  the  executor's  es- 
tate ;  and  the  representative  of  the  adminis- 
trator de  bonis  non  having  in  good  faith, 
and  in  pursuance  of  the  decree  of  a  court  of 
competent  jurisdiction,  paid  over  the  said 
assets  to  the  administrator  against  whom 
the  legatees  revived  the  appeal,  such  pay- 
ment protects  the  estate  of  the  administrator 
de  bonis  non  from  the  claim  of  the  legatees. 
5.  That  for  the  assets  so  paid  over  by  the 


representatives    of    the  first 
and  of  the  administrator  de  bonis 
administrator  to  whom  such 
made,  and  the  sureties  in  his  olfirial 
are  liable.    6.    That  the  disouMion 
bill  as  to  the  representatiTes  of  tbe 
ministrator    and    of    tfie  admi 
bonis  non  should  be  witfiotit 
Burnley's  repreaentatiTes  v, 
others. 


tsr 
non,  the 


of  tbe 
ad- 
de 
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VII.  Setoff  of  distribut 

purch 

7.  The  rule  laid  down  in  Palliam  v.  Wio- 
ston  &c.,  5  Lei^h  324,  that  a  distribntee  par- 
chasing  at  an  administrator's  sale  cannot 
injoin  the  collection  of  the  bond  for  Ills  pur- 
chases until  his  distributive  share  is 
tained  and  set  off  against  the  bond, 
as  a  general  one ;  but  an  exception  to  it  is 
recog'nized. 

Hickeraon's  adm'r  v.  Helm,  628 

VIII.  Injunction  by  distribntiTe's  donee  of 
a  slave  to  sale  under  execution  for  dis- 
tributee's debt  to  estate,  and  setoff 

of  distributable  share  against 
the  judgment. 

8.  In  November  1815,  at  a  sale  bj  an  execu- 
tor on  twelve  months  credit,  a  distributee 
was  one  of  the  purchasers.  The  person  re- 
quested to  be  her  surety  manifesting^  soose 
reluctance  to  become  such,  the  executor  as- 
sured him  that  there  was  no  danger  of  hn 
having  any  thing  to  pay,  as  the  fmrchases 
by  the  distributee  were  not  so  moch  as  her 
portion  of  the  estate.  Whereupon  the  bond 
was  executed.  The  executor  died  in  1821, 
and  there  was  immediate  administration  on 
his  estate,  and  on  that  of  the  first  testator ; 
but  no  suit  was  broug'ht  on  the  bond  tiU 
1827.  Judgment  was  then  obtained  on  it: 
and  in  the  same  year  some  of  the  legatees 
brought  a  suit  for  a  settlement  of  the  execu- 
torship account.  In  1832,  the  distributee 
acquired  slaves  by  the  death  of  her  father, 
and  made  a  voluntary  conveyance  of  them. 
One  of  them  was  sold  under  execution  upon 
the  judfifment,  and  purchased  by  the  admin- 
istrator de  bonis  non  at  the  sheriff's  sale. 
Two  others  being'  afterwards  levied  on,  tbe 
donee  filed  a  bill  in  1833  against  the  jndfr* 
ment  creditor,  to  restrain  the  sale.  During 
all  this  time  there  was  no  settlement  of  the 
executorship  account ;  and  none  took  place 
until  the  administrator  of  the  executor  was 
coerced  to  settle,  by  attachments  for  his  con- 
tempt in  disobeying  the  orders  of  the  court 
in  the  suit  of  the  legatees :  held,  1.  On  the 
donee's  bill,  an  injunction  may  be  awarded 
to  restrain  the  sale  of  the  two  slaves  levied 
on,  until  the  amount  of  the  distrilratee's 
claim  is  ascertained  ;  and  when  ascertained, 
the  same  may  be  set  off  against  the  judg- 
ment.   2.  The  distributee  is  an  indis- 

878  pen  sable  party  to  *the  donee's  suit. 
3.  As  a  suit  is  pending  in  which  all  the 
other  distributees  are  parties,  there  is  no 
necessity  to  make  them  parties  in  the  donee's 
suit,  but  the  proper  course  is  to  retain  the 
injunction  until,  by  the  adjustment  of  the 
account  in  the  other  suit,  the  amount  of 
the  distributee's  claim  is  finally  liquidated. 
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and  then  to  apply  that  amount  aa  a  setoff  | 
ag^ainat  the  judgment.  It  being*  ascertained 
that  after  allowing  credit  for  the  entire 
claim  of  the  distributee,  she  was  indebted,  at 
the  time  of  the  sale  of  the  slave  first  levied 
on,  more  than  the  amount  for  which  he  sold, 
the  credit  in  respect  to  that  slave  cannot  be 
enlarged  to  what  is  estimated  as  his  value  at 
the  time  of  the  sale,  but  must  be  limited  to 
the  amount  made  on  the  execution  by  the 
sale  of  him  :  dissentiente  Baldwin,  J.,  on  the 
last  point. 

Hickerson's  adm'r  v.  Helm,  628 

IX.  Widow's  distributable  share  of  slaves. 

9.  Measure  of  widow's  right  "Where  hus- 
band's slaves  liable  to  her  dower  have  been 
acid  by  his  executor.     See  Widow  No.  3,  and 

Hickerson's  adm'r  v.  Helm,  •  629 

X.  When  supersedeas  lies  for  legatee. 

10.  Supersedeas  lies  for  legatee  exceptor 
to  order  of  county  court  admitting  executor's 
account  to  record.    See  Supersedeas,  aad 

Farneyhough's  ex'ors  v,  Dickerson 
&c.,  582 

XI.    When   ex'or  caanot  compel  legatee  to 

refund. 

11.  The  rule  of  the  eni^lish  courts,  that 
where  an  executor  voluntarily  pays  a  legacy, 
he  cannot  afterwards  maintain  a  bill  to  com- 
pel the  legatee  to  refund,  unless  it  becomes 
necessary  for  the  discharge  of  debts,  recog- 
nized and  acted  on. 

Davis  &c.  V,  Newman,  664 

12.  A  testator  owing  Ho  debts  and  having 
bequeathed  legacies,  his  executor  voluntarily 
made  considerable  payments  to  the  legatees, 
tinder  an  impression  that  a  bond  for  a  large 
amount,  executed  by  a  debtor  of  the  testator 
to  the  latter  in  his  lifetime,  was  good  and 
would  be  collected.  The  bond  turned  out  to 
be  unavailing,  and  the  other  assets  were 
less  than  what  was  paid  the  legatees  :  held^ 
though  the  executor  may  not  have  been  cul- 
pably negligent  in  respect  to  the  bond,  and 
therefore  not  chargeable  with  its  whole 
amount,  yet  he  cannot  recover  back  from  the 
legatees  any  part  of  what  he  had  paid  them. 

S.  C,        664 

LETTER  OF  CREDIT. 

What  is  not  a  letter  of  credit  in  respect 
whereof  forgery  can  be  committed.  See 
Forgery  No.  1,  and 

Foulkes  v»  Commonwealth,  837 

MEN. 

1.  Lien  of  elegit  on  land  conveyed  in  trust 
to  secure  debts.     See  Elegit  No.  1,  and 

Findlay  v,  Toncray,  374 

2.  Upon  what  terms  sale  under  vendor's 
lien  will  be  decreed  against  heirs  of  vendee. 
See  Specific  execution  No.  3,  and 

Wade's  heirs  v.  Greenwood  &  wife,      475 

3.  When  sale  under  vendor's  lien  precludes 
right  to  dower.    See  Dower  No.  1,  and 

Wilson  &c.  V,  Davisson,  384 

4.  Lien  of  Mutual  Assurance  society  on 
property  insured.  See  Mutual  Assurance 
Society,  and 

Shirley  v,  Mut.  Ass.  society,  705,  6 


LIMITATION. 


Invalidity  of  entry  or  location  on  land  set- 
tled thirty  years,  on  which  taxes  have  been 
paid  within  that  time.  See  Patent  No.  1,  2, 
and 

Tichanal  v.  Roe,  288 

LIS  PENDENS. 

Relief    to    reversioner  of  slave  removed 

pending  injunction.     See  Slaves  No.  2,  and 

Johns  V.  Davis's  ex'or  <&c.,  729 

LONGEVITY. 

Wigglesworth's  table  referred  to. 
Wilson  &c.  V,  Davisson,  384,  403 

LOST  DEED. 

Relief  in  equity  where  conveyance  of  land 
has  been  accidentally  destroyed.  See  Speci- 
fic execution  No.  1,  and 

Wade's  heirs  v»  Greenwood  &  wife,      474 

MARRIAGE  SETTLEMENT. 

When  husband  is  a  mere  trustee  for  the 
wife,  acquiring  no  individual  interest  in  her 
property.  See  Husband  and  wife  No.  1, 
and 

Matthews  8l  co.  v,  Woodson  &c.,  601 

879  ^MERGER. 

Of  simple  contract  of  partnership  in 
specialty  of  one  partner.  See  Partnership, 
and 

Ward  V.  Motter,  536 

MESSENGER. 

Case  in  which  a  defendant  was  brought 

in  by  a  messenger  to  answer  interrogatories. 

Johns  V,  Davis's  ex'or  &c.,  729 

MILLS. 

I.  Ownership  of  applicant  for  leave  to  erect 

mill,  and  proprietorship  of  party 

receiving  notice. 

1.  A  person  owning  real  estate  died  in- 
testate, leaving  a  widow  and  children  ;  and 
dower  not  being  assigned  to  the  widow,  she 
continued  in  the  mansion  house  and  the 
plantation  thereto  belonging.  Under  the 
act  in  2  R.  C.  of  1819,  ch.  235,  g  1,  p.  225, 
notice  was  given  to  the  widow  as  the  propri- 
etor of  the  land,  by  a  person  desiring  to 
build  a  machine  useful  to  the  public,  and  to 
abut  his  dam  against  the  said  land,  that  ap- 
plication would  be  made  for  a  writ  of  ad 
quod  damnum  :  and  the  writ  was  accord- 
ingly awarded,  and  an  inquisition  returned. 
After  which,  one  of  the  heirs,  who  resided 
on  the  plantation  with  his  mother,  being 
made  a  defendant  on  his  motion,  moved  the 
court  to  dismiss  the  case,  upon  the  ground 
that  notice  of  the  application  ought  to  have 
been  given  to  him  as  one  of  the  proprietors  ; 
but  his  motion  was  overruled.  He  then 
offered  to  introduce  evidence  to  prove  that 
the  applicant  did  not  own  the  land  on 
which  he  proposed  to  erect  his  machine : 
but  it  bein^  proved  that  the  applicant  was 
in  possession  of  the  land,  claiming  title  to 
it,  and  had  built  a  house  thereon,  the  court 
refused  to  permit  the  evidence  so  offered  to 
be  introduced :    held,  there  is  no  error  in 
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these  proceedings,  f^or  it  was  sufficient 
that  the  person  making  the  application  was 
in  the  actual  possession  and  occupation  of 
the  land  on  which  the  machine  was  to  be 
built ;  and  that  the  person  to  whom  the 
notice  was  given  was  the  tenant  in  posses- 
sion, and  appeared  as  the  visible  owner. 
Pitzer  V,  Williams,  241 

II.  When  mill  owner  cannot  be  in  joined 
from  rebuilding  dam. 

2.  Two  verdicts  were  rendered  in  favour 
of  a  party  whose  land  was  overflowed, 
against  the  owner  of  a  mill,  for  keeping 
his  dam  too  high.  The  dam  was  then  swept 
away  :  and  the  plaintifiP  at  law  thereafter 
exhibited  a  bill  of  injunction  against  the 
mill  owner,  which  alleged  that  he  had  not 
t)egun,  within  the  time  prescribed  by  law, 
to  rebuild  the  dam,  and  also  contained  a 
suggestion  in  general  terms,  that  irreparable 
mischief  would  result  to  the  plaintiff  from 
rebuilding  the  same.  It  did  not  appear  that 
there  was  any  order  of  court  granting  leave 
to  build  the  mill  and  dam  ;  it  did  appear, 
however,  that  the  mill  and  dam  had  existed 
more  than  50  years :  held^  that  the  verdicts 
for  keeping  the  dam  too  high  shew  that  the 
mill  owner  had  at  least  a  prescriptive  right 
to  keep  the  dam  at  some  height ;  that  these 
verdicts  did  not  warrant  an  injunction  to 
restrain  him  from  rebuilding  the  dam,  in 
the  absence  of  any  allegation  in  the  bill 
that  he  was  about  to  build  it,  or  had  threat- 
ened to  build  it,  beyond  the  authorized 
height ;  and  that  if  it  was  competent  for  a 
court  of  equity  to  interpose  at  all  to  enforce 
a  forfeiture  of  the  mill  owner's  right  be- 
cause of  his  failure  to  rebuild  the  dam. 
within  the  time  prescribed  by  law,  it  ought 
not  to  be  done  by  way  of  injunction,  without 
an  allegation  in  the  bill  of  some  distinct  and 
sufficient  ground  of  irreparable  mischief. 
Taliey  v.  Tyree,  500 

MISDEMEANOUR. 

1.  What  trespass  is  no  misdemeanour 
under  the  statute  of  1823.  See  Trespass, 
and 

Campbell  &c.  v.  Commonwealth,  791 

2.  Process  on  indictment  for  playing  at 
unlawful  game.     See  Gaming  No.  5,  and 

Wright  V.  Commonwealth,  800 

MISJOINDER. 

Within   what     time  the    plea    of   several 

tenancy  should  be  pleaded  in  a  writ  of  right. 

Walkers  v,  Boaz  and  others,  485 

MORTGAGES  AND  TRUSTS, 
I.  Registry. 

1.  What  registry  of  deed  of  trust  of  per- 
sonal estate  is  invalid.     See  Registry,  and 

Cocke  V.  Haxairs  ex'x,  470 

880    *II.  What  grantor  has  no  right  of 

redemption. 

2.  A  deed  in  made,  whereby,  after  re- 
citing that  F.  the  grantor  hath  sold  to  H. 
the  grantee,  for  the  sum  of  200  dollars, 
certain  real  and  personal  estate,  it  is  wit- 
nessed that  the  grantor,  in  consideration  of 
that  sum,  conveys  the  same  to  the  grantee ; 
and  then  the  deed  concludes  as  follows :  "It 


is  agreed  and  fairly  understood  by  and  tw- 
tween  the  said  F.  and  H.  that  in  case  the 
said  H.  or  his  heirs  or  assigns  shall  not 
be  able  to  make  the  aforesaid  200  dollars 
out  of  the  estate  herein  before  convered, 
that  then  the  said  F.  shall  refund  the  same 
to  the  said  H.  or  his  heirs  or  assigns,  with 
lawful  interest  thereon  from  this  date  till 
paid,  or  such  part  of  the  said  200  dollars  as 
the  said  H.  shall  not  be  able  to  realize  as 
aforesaid. ' '  Under  the  authority  of  thia  deed, 
the  grantee  sells  and  conveys  the  estate, 
and  his  grantee  again  sells  and  conveys  the 
same.  After  which,  to  wit,  about  ten  yean 
after  the  date  of  the  first  mentioned  deed, 
the  grantor  in  that  deed  files  a  bill  in  eqntty 
to  redeem  the  estate  conveyed,  on  i»ayxiig 
whatever  may  be  due  of  the  200  doUan, 
with  interest :  f^eld^  the  bill  cannot  be  sus- 
tained. Allen,  J.,  dissented,  considering  the 
case  within  the  principle  of  Chowning  v. 
Cox  and  others,  1  Rand.  306,  recognized 
more  recently  in  Breckenridge  r.  Auld  add 
others,  1  Rob.  148.  The  two  other  judges 
who  sat  in  the  case  (Stanard  and  Baldwin) 
considered  it  not  within  the  principle  ojf 
those  cases. 

Floyd  V,  Harrison  &c.,  161 

III.     Whether  mortgagee    may    sell  under 
power  given  by  the  mortgage. 

3.  Tne  case  of  Chowning  v.  Cox  and 
others,  1  Rand.  306,  is  a  departure  from  the 
doctrine,  now  well  settled  in  England  and 
recognized  in  New  York,  that  a  mortgagee 
may  sell  the  property  after  forfeiture,  under 
a  power  given  for  that  purpose  in  the  mort- 
gage deed:  per  Baldwin,  J. — The  doctrine 
so  settled  in  England  and  recognized  in 
New  York  seems  to  have  been  wholly  over- 
looked by  counsel  and  court  in  the  argu- 
ment and  decision  of  Chowning  v.  Cox. 
Though  this  consideration  may  not  warrant 
the  reversal  of  that  decision,  it  is  most 
cogent  to  limit  its  authority  to  the  particu- 
lar case  then  in  judgment.    Per  Stanard*  J. 

Floyd  V,  Harrison  &c.,  162 

IV.  Discharge  of  trust  deed* 

4.  How  trust  deed  conveying  personal 
chattels  for  payment  of  debts  may  be 
discharged.     See  Chattels  No.  2,  and 

Tavenner  t/.  Robinson,  280 

V.  Enforcement  of  trust  deed  in  equity. 

5.  Equitable  relief  to  cestui  que  trust  of 
bond  secured  by  trust  deed.  See  Trusts  and 
trustees  No.  4,  and 

Miller  v.  Trevilian  &  others,  1 

6.  Slaves  conveyed  by  deed  of  trust  to 
secure  what  may  t>e  due  from  the  grantor  as 
guardian,  are  afterwards  attached  by  a 
creditor  of  the  grantor,  and  under  the 
attachment  are  sold,  subject  to  the  prior 
lien  of  the  deed  of  trust.  In  a  suit  by  the 
ward,  a  decree  is  made  for  the  sum  due 
upon  the  guardianship  account,  and  the 
decree  directs  the  trustees  to  retain  the 
slaves  until  the  amount  of  the  decree  is 
satisfied,  and  then  to  surrender  them  to  the 
purchaser  at  the  sale  under  the  attachment. 
On  an  appeal  by  the  purchaser,  the  objec- 
tion is  taken  that  the  decree  ought  to  have 
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provided  for  the  sale  of  the  alaves,  so  that 
out  of  the  proceeds  the  amount  of  the  decree 
might  be  paid,  and  the  surplus  paid  to  the 
appellant :  held^  the  appellant  has  no  right 
to  have  the  decree  reversed  for  this  cause, 
but  the  same  should  be  affirmed,  with  the 
addition  thereto  of  a  decree  for  the  sale  of 
the  slaves;  and  the  appellant  should  be 
decreed  to  pay  the  costs. 

Williamson's  ez'or  v,  Howard,  39 

VI.  Lien  of  elegit  on  land  conveyed  in 

trust. 

7.  Lien  of  elegit  on  land  conveyed  in 
trust  to  secure  debts ;  and  rights  of  elegit 
4:reditor  against  purchaser  under  the  trust 
deed.    See  E^legit,  and 

Findlay  z/.  Toncray,  374 

VII.  Contribution,  after  death   of  grantor, 

between  realty  and  personalty  conveyed 

for  payment  of  debts. 

8.  In  1810  a  deed  of  trust  was  made, 
^vhereby  it  was  witnessed,  that  for  the  pur- 
pose of  securing  to  the  grantor's  creditors 
their  debts,  and  to  make  provision  for  the 
support,  education  and  future  settlement 
of    his    children,    he    conveyed    his    whole 

estate  in  trust  for  the  payment  of 
881      his  *debts,  and  for  that  purpose  the 

trustees  were  empowered  to  sell  from 
time  to  time  such  parts  of  the  premises  as 
to  them  might  seem  fit,  or  authorized  to 
dispose  of  the  same,  or  any  part  thereof,  in 
such  manner  as  might  by  them  be  deemed 
most  beneficial  and  advantageous  to  all 
the  parties  interested  ;  and  out  of  the  rents 
and  profits,  they  were  to  support  the  grantor 
and  his  wife,  and  their  family,  during  the 
joint  lives  of  the  grantor  and  his  wife, 
and  the  survivor  of  them  during  the  life 
of  the  survivor;  and  then  the  estate  was 
in  trust  for  such  children  of  the  grantor 
as  he  might  leave  at  his  death.  After 
making  this  deed,  the  grantor  died  the 
same  year  (1810),  leaving  a  widow,  and 
three  children  by  her.  In  1811,  the  acting 
trustee  sold  a  portion  of  the  real  property, 
and  the  proceeds  were  applied  towards  the 
discharge  of  the  debts.  In  1814  one  of  the 
children  died,  whereby  her  interest  in 
remainder  in  the  whole  estate  passed  to  her 
mother    and  the    two    other    children.    In 

1815  another  child  died,  whereby  his  like 
interest  (embracing  that  acquired  through 
the  child  that  had  first  died)  passed  to  his 
mother  and  the  surviving  child.    And    in 

1816  the  widow  died,  whereby  the  interest 
in  the  remainder  which  she  had  so  acquired, 
passed,  as  to  the  realty,  to  her  surviving 
child,  and  as  to  the  personalty,  to  her  second 
husband,  who  survived  her  and  became  her 
administrator.  At  the  period  of  the  wid- 
ow's death,  part  of  the  real  and  part  of  the 
personal  estate  conveyed  was  undisposed 
of  by  the  trustee;  and  thereafter  he  dis- 
posed of  part  of  each  to  satisfy  debts  :  held^ 
1.  the  conversion  in  1811,  of  part  of  the 
realty  into  personalty,  being  within  the 
authority  and  discretion  of  the  trustee,  and 
made  at  a  time  when  there  was  no  conflict, 
but  an  identity  of  interest,  amongst  those 
entitled  to  the  estate,  cannot,  by  reason  of 


circumstances  thereafter  arising,  furnish 
any  equity  for  a  reimbursement  of  the  realty 
out  of  the  personalty,  or  for  contribution  in 
favour  of  the  former  against  the  latter. 
2.  That  though,  upon  the  widow's  death,  the 
succession  to  the  real  fell  into  a  different 
channel  from  the  personal  property,  yet  as 
the  authority  and  discretion  of  the  trustee  in 
regard  to  sales  of  the  property,  whether  real 
or  personal,  continued  as  before,  ho  equity 
could  arise  between  the  realty  and  person- 
alty for  reinbursement  of  one  to  the  other, 
neither  being  primarily,  but  the  whole 
estate  indiscriminately,  subjected  to  pay- 
ment of  the  debts  by  the  provisions  of  the 
trust  deed;  which,  and  not  the  principles 
governing  the  administration  of  decedents' 
estates,  must  give  the  rule  upon  the  sub- 
ject. But  3.  that  an  equity  of  a  different 
nature  did,  however,  arise  out  of  the  pro- 
visions of  the  trust  deed,  so  soon  as  the  suc- 
cessions to  the  realty  and  the  personalty  so 
fell  into  different  channels;  and  it  was 
simply  this,  that  the  owners  of  the  realty 
and  personalty  should  contribute  to  the 
burthen  of  paying  the  debts  remaining 
unsatisfied  at  the  widow's  death,  in  propor- 
tion to  the  value  of  their  respective  inter- 
ests :  and  the  exercise  by  the  trustee  of  the 
authority  and  discretion  vested  in  him, 
should  not  have  the  effect  of  disturbing  the 
due  apportionment  of  that  burthen  amongst 
those  several  interests. 

Perrin  &c.  v.  Lomaz  &c.,  133 

VIII.  Dower  in  mortgaged  land. 

9.  When  widow  of  grantor  in  trust  deed 
may  recover  rents  and  profits  from  husband's 
death.    See  Dower  No.   4,    and 

Macaulay's  ex^or  v.    Dismal  swamp 
land  CO.,  507 

MURDER. 

What  conviction  of  murder  in  the  second 
degree  is  warranted  by  the  evidence. 

Parsons  v.  Commonwealth,  772,  777 

MUTUAL  ASSURANCE  SOCIETY. 

I.  Who  are  members. 

1.  Every  owner  of  a  present  freehold 
estate  in  property  which  has  been  insured  in 
the  Mutual  Assurance  society,  becomes  a 
member  thereof,  according  to  the  true  spirit 
of  the  law  and  the  scheme  of  the  institution. 

Shirley  v»  Mutal  Assurance  society,    705 

II.  Lien  upon  dower  interest. 

2.  Where  a  husband  insures  property  in 
the  Mutual  Assurance  society  and  dies  seized, 
his  widow  takes  her  dower  interest  subject 

to  the  lien  of  the  society  ;  but  she  in- 
882      curs  no  personal  *responsibility  until 

dower  is  assigned  her,  whereby  she 
becomes  a  member,  and  then  only  for  such 
quotas  and  premium  as  accrue  while  she 
remains  owner  of  the  dower  estate,  with 
interest  and  damages  thereon. 

S.  C,        705 
III.  Personal    responsibility    of  successive 
tenants  of  premises  insured. 

3.  Two  tenements,  which  had  been  in- 
sured in  the  Mutual  Assurance  society,  de- 
scend, upon  the  owner's  death  to  his  heirs, 

!  and  are  assigned  to  his  widow  for  her  dower. 
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The  widow  and  her  second  husband  sell  and 
convey  her  life  estate.  And  the  society  has 
a  claim  for  quotas  accrued  after  the  death  of 
the  first  husband ;  some  before  the  assign- 
ment of  dower ;  others  afterwards  and  be- 
fore the  sale  of  the  life  estate  :  and  the  rest 
since  that  sale.  It  has  also  a  claim  for  an 
additional  premium  accrued  during*  the 
purchaser's  ownership  :  held,  1.  The  heirs  of 
the  first  liusband  are  personally  responsible 
for  what  accrued  after  his  death  and  before 
the  assignment  of  dower.  2.  The  widow 
and  her  second  husband  are  personally  liable 
for  what  accrued  after  the  assignment  of 
dower  and  before  their  sale.  3.  The  pur- 
chaser is  personally  responsible  for  what 
has  accrued  since,  and  for  no  more.  4.  The 
party  liable  for  any  principal  money  is  lia- 
ble for  interest  and  damages  thereon. 

S.  C,        705,  6 

IV.  For  what  the  lien  exists,   and  how  it 

will  be  enforced. 

4.  The  Mutual  Assurance  society  has  a 
lien  upon  property  insured  therein  for  the 
principal  and  interest  due  the  society,  but 
not  for  damages.  This  lien  is  effectual  not 
only  against  the  original  member,  but 
against  all  persons  deriving  ownership  from 
him,  and  the  property  may  be  sold  to 
satisfy  the  same.  Though  one  party  has 
the  estate  for  life  and  another  the  rever- 
sion, the  lien  will  be  enforced  against  the 
tenement  insured  by  selling  the  whole  fee 
simple  title  thereof,  and  the  whole  of  the 
tenement,  unless  from  the  nature  of  the 
property  it  be  practicable  and  expedient  to 
lay  ofiP  a  portion  thereof  for  sale.  Before 
directing  such  sale,  however,  the  respective 
personal  liabilities  of  the  several  parties 
chargeable  will  be  ascertained.  And  if  the 
tenant  for  life  advance  the  amount  chargea- 
ble to  the  reversioner,  as  well  as  what  is 
chargeable  to  himself,  there  will  be  no  sale 
of  the  reversion,  but  a  lien  established 
thereon  for  reimbursement  of  the  amount 
so  advanced,  with  interest,  to  be  enforced 
upon  the  falling  in  of  the  life  estate. 

S.  C,        706 

5.  If  a  sale  take  place,  what  should  be 
the  terms  as  to  cash  and  credit,  and  how 
the  deferred  instalments  should  be  divided. 

S.  C,        706 

6.  Under  what  circumstances  a  lien  upon 
two  tenements  insured  may  be  satisfied  by 
selling  only  one  of  them,  and  applying  the 
proceeds  in  exoneration  of  the  other. 

S.  C,        706 
NBW  TRIAI,. 

What  conviction  will  not  be  set  aside  as 
contrary  to  evidence. 
1.  Where  a  verdict  of  conviction  in  a 
criminal  case  is  clearly  against  the  evidence, 
or  clearly  without  evidence  to  justify  it,  it  is 
the  duty  of  the  court  to  set  the  verdict  aside 
on  the  application  of  the  prisoner,  and  to 
award  him  a  new  trial.  But  where,  upon 
evidence  merely  circumstantial,  the  jury 
has  found  the  prisoner  guilty,  and  the  court 
which  tried  the  case  has  refused  to  grant  a 
new  trial,  the  verdict  will  not  be  disturbed 
by  the  general  court,  even  though,  in  the 


opinion  of  that  court,  the  evidence  do  not 
amount  to  very  strong  and  clear  proof. 

Parsons  v*  Commonwealth,  772 

2.  Case  in  which,  under  the  circumstances 

just  mentioned,  a  conviction  of  murder  in 

the    second  degree    was    sustained  by  the 

general  court.  S.  C,        772 

NONJOINDER. 

Effect  of  failure  to  join  a  demandant  in 
writ  of  right.     See  Writ  of  right  No.  2,  and 
Walkers  v.  Boaz  &c.,  48S 

NONSUIT. 

When  proper  to  set  aside. 

A  nonsuit  in  a  writ  of  right  having  been 
suffered  under  a  misapprehension  on  the 
part  of  the  demandants  and  their  connsd 

as  to  the  legal  effect  of  an  instraction 
883      given  at  the  *trial,  held^  the  oonrt,  in 

the  exercise  of  a  sound  discretion, 
should,  on  the  motion  of  the  demandants, 
have  set  aside  the  nonsuit;  and  this  not 
having  been  done,  the  judgment  overmling 
such  motion  was  reversed. 

Walkers  f/.  Boaz  &c. ,  4SS 

NOTICE. 

What    proprietorship    of    party  receiving 

notice  of  application  for  leave  to  erect  mill 

and  dam  is  sufiScient.    See  Mills  No.  1,  and 

Pitzer  V.  Williams,  241 

NUISANCE. 

1.  Concerning  action  on  the  case  by  ferry 
owner  for  disturbance  of  his  franchise,  see 
Ferry  No.  3,  4,  and 

Patrick  v.  Ruffners,  209 

2.  When  mill  owner  cannot  be  in  joined 
from  rebuilding  dam.    See  Mills  No.  2,  and 

Talley  v,  Tyree,  SOD 

NUNCUPATIVE  WILL*. 

I.  I^ast  sickness  of  decedent,  and  commit- 

ment of  testimony  to  writing. 

1.  What  sickness  will  be  considered  the 
last  sickness  of  the  deceased,  and  what  win 
be  considered  a  commitment  to  writing  of 
the  testimony  or  the  substance  thereof,  with- 
in the  meaning  of  the  statute  concerning 
nuncupative  wills,  in  1  R.  C.  1819,  p.  377, 
§7,8. 

Page  &c.  V,  Page,  424 

II.  How  will  may  be  impeached  after  probat. 

2.  The  statute  in  1  R.  C.  1819,  p.  378,  §  13, 
which  allows  a  person  interested  to  appear 
within  seven  years  after  probat  of  a  will,  and 
by  bill  in  chancery  to  contest  the  validity  of 
the  will,  applies  only  to  written  and  not  to 
nuncupative  wills.  S.  C.»       424 

3.  Where  a  nuncupative  will  has  been 
proved  before  a  court  of  competent  jurisdic- 
tion, after  fourteen  days  from  the  death  of 
the  testator,  and  after  the  widow  has  been 
summoned  to  contest  the  same,  as  directed  by 
the  act  in  1  R.  C.  1819,  p.  379,  §  18,  the  sen- 
tence of  the  court  admitting  the  same  to 
probat  is  binding  upon  her,  and  cannot  be 
impeached  except  by  appeal  therefrom,  or  by 
a  bill  in  equity  founded  upon  her  having 
been  prevented  by  fraud  or  accident  frooi 
making  her  defence  in  the  court  of  probat. 

S.  C,        424 
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III.  Invalidity  of  will  as  to  realty. 

4.  A  nuncupative  will  is  of  no  efiPect  in  law 
in  relation  to  the  testator's  real  estate, 
or  the  profits  to  accrue  therefrom.  But 
where,  in  the  lifetime  of  the  testator,  a 
division  was  made  between  him  and  his  two 
brothers  of  their  father's  real  estate,  which 
'was  acted  upon  by  him  in  his  lifetime  by 
taking  possession  of  the  part  allotted  to  him, 
a.nd  was  also  confirmed  Bjid  ratified  by  him 
at  the  time  of  making  his  nuncupative  will, 
the  validity  of  such  division  was  recognized 
in  a  court  of  equity.  S.  C,        425 

IV.  Construction  and  effect  of  will. 

5.  A  testator,  by  a  nuncupative  will,  gave 
to  his  wife  certain  slaves  and  articles  of 
personalty,  "exclusive  of  the  portions  of  his 
«state  she  would  be  entitled  to  as  his  widow 
under  the  law."  His  wife  being  pregnant, 
he  said  he  wished  his  estate  to  be  kept 
together  and  managed  by  his  brothers  for 
the  benefit  of  his  wife  and  child  during  her 
widowhood,  and  in  the  event  of  her  marriage 
he  wished  them  to  manage  the  child's  part  of 
the  estate.  If  the  child  should  live,  and  then 
die  under  age  without  lawful  issue,  he  wished 
his  brothers  to  have  the  whole  of  his  estate 
in  equal  portions,  except  the  slaves  and  arti- 
cles specifically  given  to  bis  wife.  The  child 
died  in  ten  days  after  his  birth,  living  the 
testator's  brothers,  who  were  the  next  of  kin 
of  the  testator  and  of  the  child :  held,  that  by 
the  true  construction  of  the  will,  the  testator 
intended  that  his  wife  should  have  in  abso- 
lute ownership  the  slaves  and  other  personal 
property  specifically  bequeathed  to  her,  to- 
gether with  her  legal  rights  in  his  estate 
as  his  widow,  and  nothing  more:  that  the 
child  inherited  the  real  estate,  subject  to  the 
widow's  right  of  dower  therein,  and  was  en- 
titled under  the  will  (after  payment  of  debts) 
to  the  slaves  not  specifically  bequeathed, 
subject  to  the  widow's  life  estate  in  one-third 
thereof,  and  to  distribution  with  the  widow, 
in  conformity  to  law,  of  the  other  personal 
estate  not  specifically  bequeathed :  and  that, 

upon  the  death  of  the  child,  his  interest 
884      in  the  *real   estate  descended  to  his 

paternal  uncles,  and  his  interest  in  the 
slaves  and  other  personal  property  passed  to 
them  under  the  executory  bequest  in  their 
favour  contained  in  the  will.        S.  C,        425 

OYER  AND  TERMINER. 

Of  what  offence  court  of  oyer  and  terminer 
has  no  jurisdiction,  and  how  prisoner  undor 
sentence  of  such  court  may  be  discharged. 
See  County  and  corporation  courts  No.  3,  4, 
and 

Cropper  v.  Commonwealth,  842 

PARTIES. 

1.  Effect  of  nonjoinder  of  a  demandant  in 
writ  of  right.     See  Writ  of  right  No.  2,  and 

Walkers  v.  Boaz  &c.,  485 

2.  Within  what  time  the  plea  of  several 
tenancy  should  be  pleaded  in  a  writ  of  right. 

S.  C,        485 

3.  When  objection  that  sheriff  is  no  party 
to  suit  in  chancery  for  satisfaction  out  of 
insolvent's  estate  will  not  avail  in  appellate 
court.    See  Codefendants  No.  2,  and 

Chappell  V,  Robertson,  590 


4.  Concerning  parties  to  suit  by  distribu- 
tee's donee  of  a  slave,  to  injoin  sale  under 
execution  for  distributee's  debt  to  estate, 
and  to  set  off  distributable  share  against  the 
judgment,  see  Legatees  &c.  No.  8,  and 

Hickerson's  adm'r  v.  Helm,  628 

PARTNERSHIP. 

Merger  of  partnership  contract. 
Mercantile  business  being  carried  on  in  a 
single  name,  the  merchant  in  whose  name 
the  business  is  conducted  buys  goods,  and 
executes  a  specialty  for  the  price  thereof. 
The  party  who  sells  the  goods  and  takes  the 
specialty  is  ignorant  at  the  time  that  the 
merchant  has  a  dormant  partner.  Discover- 
ing this  fact  after  the  death  of  the  merchant 
who  gave  the  specialty,  he  then  brings  an 
action  of  assumpsit  for  the  price  of  the  goods 
against  the  dormant  partner:  held,  the 
creditor  has  no  legal  remedy  on  the  simple 
contract,  the  same  being  extinguished  by  the 
specialty  :  dissentiente  Baldwin,  J. 

Ward  V.  Motter,  536 

PATENT. 

I.  What  patent  for  land  settled  is   invalid. 

1.  Construction  of  the  act  in  1  R.  C.  of 
1819,  ch.  86,  §  40,  p.  330,  which  declares  that 
"no  entry  or  location  on  any  lands  within 
this  commonwealth,  which  have  been  settled 
thirty  years  prior  to  the  date  of  such  entry 
ot  location,  and  upon  which  quit-rents  or 
taxes  can  be  proved  to  have  been  paid  at 
any  time  within  the  said  thirty  years,  shall 
be  deemed  valid ;"  and  relinquishes  any 
title  that  the  commonwealth  may  be  sup- 
posed to  have  thereto. 

Tichanal  v.  Roe,  288 

2.  In  17%,  a  person  settled  upon,  cleared 
and  improved  a  tract  or  land.  In  1806,  he 
conveyed  a  part  of  it  by  metes  and  bounds. 
And  in  1834,  the  land  embraced  in  this  con- 
veyance was  granted  by  the  commonwealth 
in  conformity  with  a  survey  made  in  1833. 
It  appearing  that  the  tenant  claiming  under 
the  deed  of  1806  had  entered  upon,  settled 
and  improved  the  land  conveyed  by  this 
deed,  and  had,  during  the  period  he  held  it, 
paid  the  taxes  thereon,  and  that  a  portion  of 
this  land  was  actually  enclosed  in  1796,  when 
the  tract  of  which  it  then  formed  a  part  was 
settled,  held,  it  is  competent  for  the  tenant 
to  connect  his  possession  with  the  possession 
of  those  under  whom  he  claims  (the  same 
never  having  been  interrupted);  and  it  thus 
appearing  that  the  location  on  which  the 
commonwealth's  grant  was  founded  was  on 
lands  which  had  been  settled  thirty  years 
prior  to  the  date  of  the  location,  an  upon 
which  taxes  had  been  paid  within  that  time, 
heldf  farther,  that  the  location  was  invalid, 
and  that  no  title  passed  by  the  common- 
wealth's grant.  S.  C,        288 

II.  Seisin  of  patentee. 

3.  Concerning  constructive  seisin  of  land 
under  grant  from  the  commonwealth,  see 
Writ  of  right  No.  3,  and 

Dawson  z/.  Watkins,  259 

PAYMENT. 
I.  Application  to  principal  of  debt. 
1.  The  principle  laid  down  by  Cabell,  J., 
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in  Pindairs  ez*x  &c.  v.  The  Bank  of  Marietta 
10  Leigh  484,  that  **a  debtor  owing  a  debt 

consisting  of  principal  and  interest, 
885      and  making  a  partial  *payment,  has  a 

right  to  direct  its  application  to  so 
much  of  the  principal  in  exclusion  of  the 
interest,  and  the  creditor,  if  he  receives  it,  is 
bound  to  apply  it  accordingly,'*  approved  and 
acted  on. 

Miller  v.  Trevilian  and  others,  1 

2.  See,  on  the  same  subject.  Trusts  and 
trustees  No.  4,  and     '  S.  C,        1,  2 

II.  Evidence   to  repel  presumption  of 

payment. 

3.  What  endorsement  on  bond  is  evidence 
to  repel  presumption  of  payment.  See  Bond 
No.  2,  3,  and 

Dabney's  ex'ors  v.  Dabney's  adm'r,    622 

III.  Payment  by  ex'op  to  legatee. 

4.  When  legatee,  voluntarily  paid  by  exec- 
utor, cannot  be  compelled  by  him  to  refund. 
See  Legatees  &c.  No.  11,  12,  and 

Davis  &c.  V.  Newman,  664 

PEDIS  POSITIO. 

What  is  not  proof  of  seisin   in  deed  by 

pedis  positio.     See  Writ  of  right  No.  4,  and 

Dawson  v,  Watkins,  259 

PENITENTIARY  CONVICT. 

Proceedings   where  received  under    second 

or  third  sentence. 

1.  A  report  being  made  to  the  circuit  court 
of  Henrico  by  the  superintendent  of  the  pen- 
itentiary, pursuant  to  the  statute  1  Rev.  Code, 
ch.  171,  g  16,  that  a  convict  received  into  the 
penitentiary  is  the  same  person  mentioned 
in  the  record  of  a  former  conviction,  and  that 
he  has  not  been  sentenced  to  the  punishment 
prescribed  by  law  for  his  second  offence, 
the  court  continues  the  case  at  several 
successive  terms,  in  the  absence  and  with- 
out the  consent  of  the  convict ;  after  which 
he  is  brought  into  court  for  the  first  time, 
and  his  identity  being  duly  ascertained, 
he  is  sentenced  to  the  proper  punishment 
of  his  second  ofiPense :  held,  such  continuance 
of  the  case  furnishes  no  ground  of  objection 
to  the  judgment. 

Brooks  V,  Commonwealth,  845 

2.  Upon  an  enquiry,  in  pursuance  of  the 
statute  1  Rev.  Code,  ch.  171,  §  16,  whether  a 
convict  received  into  the  penitentiary  be  the 
same  person  mentioned  in  the  record  of  a 
former  conviction,  the  prisoner  has  no  right 
to  challenge  peremptorily  any  person  called 
as  a  juror.  S.  C,        845 

PERJURY. 

I.  Indictment. 

1.  An  indictment  for  perjury  in  giving 
false  testimony  before  a  grand  jury,  charges 
that  the  defendant,  being  duly  sworn,  "did 
depose  and  give  evidence  to  the  grand  jury 
in  substance  and  to  the  effect  following,'' 
(stating  the  testimony)  **which  said  evidence 
was  willfully  false  and  corrupt,  for  in  truth" 
&c.  (falsifying  the  facts  deposed  to)  ''and  so 
the  defendant  did,  in  manner  and  form  afore- 
said, commit  wilful  and  corrupt  perjury." 
On  general  demurrer  to  the  indictment,  held. 


here  is  no  sufficient  averment  that  the  de- 
fendant wilfully  or  corruptly  swore  fmlsely, 
and  the  indictment  is  defective  as  weU  at 
common  law  as  under  the  statute. 

Thomas  v.  Commonwealth,  795 

II.  Evidence. 

2.  What  witness  for  prosecntion  is  disin- 
terested.   See  Witness  No.  2,  and 

Commonwealth  v.  Hart,  819 

PERSONALTY. 
See  Chattels. 

PETIT  LARCENY. 

How  free  negroes  and  mulattoea  are  to  be 
tried  for  petit  larceny.  See  Free  negroes 
&c.  No.  2,  and 

Cropper  z^.  Commonwealth,  842 

PLEADING. 

1.  What  declaration  in  case  by  ferry 
owner  for  disturbance  of  his  franchise  it 
sufficient  on  general  demurrer.  See  Ferry 
No.  3,  and 

Patrick  v.  Ruffners,  209 

2.  What  bill  does  not  warrant  in  jnnctioD 
to  restrain  mill  owner  from  rebuilding  dam. 
See  Mills  No.  2,  and 

Talley  v,  Tyree,  SOQ 

3.  What  indictment  for  perjury  is  insuffi- 
cient.   See  Perjury  No.  1,  and 

Thomas  v.  Commonwealth,  795 

4.  When  matter  of  abatement  most  be 
pleaded.    See  Abatement  No.  3,  and 

May  &c.  V,   State  bank  of  N.  Caro- 
lina, 56 

5.  Nonjoinder  of  a  demandant  in  writ  of 
right  must  b^  pleaded  in  abatement.  See 
Writ  of  right  No.  2,  and 

Walkers  v.  Boaz  &c.,  48S 

886         *6.  Within  what  time  the  plea  of  sev- 
eral tenancy  should  be  pleaded  in  a 
writ  of  right.  S.  C,        485 

7.  When  plea  to  foreign  attachment,  by 
party  claiming  as  debtor's  assignee,  alleging 
that  the  debtor  was  a  resident,  is  demnrrable. 
See  Foreign  attachment,  and 

Smith  V,  Hunt  &c.,  20S 

POSSESSION. 

1.  What  possession  by  vendor  of  chattel  is 
fraudulent  as  to  his  creditors.  See  Fraud 
No.  3,  and 

Tavenner  v,  Robinson,  280 

2.  When  patent  for  land  settled  thirty  yean 
is  invalid.    See  Patent  No.  1,  2,  and 

Tichanal  v.  Roe,  288 

3.  What  is  competent  evidence  to  disprove 
constructive  seisin  of  demandant  in  writ  of 
right.     See  Writ  of  right  No.  3,  and 

Dawson  v,  Watkins,  2S6 

4.  What  facts  are  insufficient  to  prove  a 
seisin  in  deed  by  pedis  positio.  See  Writ  of 
right  No.  4,  and  S.  C,        259 

POWER  OF  ATTORNEY. 

A  power  of  attorney  is  in  these  words: 
"We  authorize  J.  M.  to  confess  judgment  for 
us  and  in  our  name,  on  a  delivery  bond  in 
favour  of  S.  &  S.  executed  by  ns  on  the  18th 
November  1840. ;"  and  is  signed  and  sealed  by 
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the  obligors  in  the  delivery  bond  referred  to. 
Judgment  on  the  delivery  bond  is  confessed 
for  the  obligors  by  J.  M.  the  attorney,  with 
stay  of  execution  till  the  next  term :  held^ 
auch  confession  with  stay  of  execution  was 
authorized  by  the  power. 

Calwells  V,  Sheilds  &  Somerville,         305 

PRACTICE  IN  ACTIONS  AT  I.AW. 

1.  Nonjoinder  of  a  demandant  in  writ  of 
right  must  be  pleaded  in  abatement.  See 
Writ  of  right  No.  2,  and 

Walkers  v,  Boaz  &c.,  486 

2.  Within  what  time  the  plea  of  several 
tenancy  should  be  pleaded  in  a  writ  of  right. 

S.  C,        485 

3.  When  nonsuit  in  writ  of  right  will  be 
set  aside.    See  Nonsuit,  and        S.  C,        485 

PRACTICE  IN  CRIMINAL  CAUSES. 
See  Criminal  jurisdiction  and  proceedings. 

PRACTICE  IN  SUITS  IN  EQUITY. 

1.  Concerning  parties  to  suit  by  distribu- 
tee's donee  of  a  slave,  to  injoin  sale  under 
execution  for  distributee's  debt  to  the  estate, 
and  to  set  off  distributable  share  against  the 
judgment,  see  Legatees  <&c.  No.  8,  and 

Hickerson's  adm'r  v.  Helm,  628 

2.  What  objection  for  want  of  parties  will 
not  avail  in  appellate  court.  See  Codef  end- 
ants  No.  2,  and 

Cbappell  V,  Robertson,  590 

3.  Case  in  which  a  defendant  was  brought 
in  by  a  messenger  to  answer  interrogatories. 

Johns  V,  Davis's  ex'or  <&c.,  729 

4.  When  plea  to  foreign  attachment,  by 
party  claiming  as  debtor's  assignee,  sieging 
that  the  debtor  was  a  resident,  is  demurra- 
ble.   See  Foreign  attachment,  and 

Smith  V,  Hunt  &c.,  206 

5.  At  what  time  after  replication  to  answer 
a  cause  may  be  set  for  hearing.  See  Hear- 
ing of  cause  No.  1,  and 

Poling  V,  Johnson,  255 

6.  Consequence  if  cause  be  prematurely 
set  for  hearing  and  prematurely  heard.  See 
Hearing  of  cause  No.  2,  and        S.  C,        255 

7.  Relief  to  reversioner  of  slave  removed 
pending  injunction.    See  Slaves  No.  2,  and 

Johns  V.  Davis's  ex'or  Ac,  729 

8.  Specific  execution  decreed  in  part,  with- 
out prejudice  to  further  remedy  at  law.  See 
Award  No.  2,  and 

Boyd's  heirs  v.  Magruder's  heirs,         761 

9.  Upon  what  terms  sale  under  vendor's 
lien  will  be  decreed  against  heirs  of  vendee. 
See  Specific  execution  No.  3,  and 

Wade's  heirs  v.  Greenwood  &  wife,     475 

10.  When  vendor  obtaining  specific  execu- 
tion will  be  decreed  to  pay  costs.  See  Spe- 
cific execution  No.  1,  and  S.  C,        474 

11.  When  dismission  of  bill  by  legatees  to 
recover  legacies  will  be  without  costs.  See 
Legatees  &c.  No.  6,  and 

Burnley's  representatives  v,  Duke  & 
others,  102 

12.  Decree  on  guardianship  account  only, 
in  suit  by  ward  distributee  against  guardian 
administrator.  See  Guardian  and  ward  No. 
3,  and 

Williamson's  ex'or  v.  Howard,  39 

13.  When  decree  may  be  rendered  in  favour 


of  one  defendant  against  another.     See  Code- 
fendants  No.  2,  and 

Chappell  V.  Robertson,  590 

887  *14.  Decree  over  for  obligor  in   as- 

signed gaming   bond  against  obligee 
assignor.     See  Gaming  No.  3,  and 

Pettit  V,  Jennings  Ac,  676 

15.  An  appeal  lies  to  the  court  of  appeals 
from  an  order  of  a  circuit  court  overruling  a 
motion  to  dissolve  an  injunction  which  was 
improvidently  granted.  Accord.  Lomax  v, 
Picot,  2  Rand.  247. 

Talley  v,  Tyree,  500 

16.  What  objection  to  decree  does  not  lie 
for  the  party  appealing.  See  Codef  en  dan  ts 
No.  2,  and 

Chappell  V,  Robertson,  590 

17.  As  to  what  parties  erroneous  decree 
will  be  reversed.  See  Appellate  jurisdiction 
No.  6,  and 

Arrington  v,  Cheatham  <&.wife,  492 

18.  Affirmance  of  decree,  deficiency  of  one 
item  being  regarded  as  an  equivalent  for 
excess  in  another.  See  Appellate  jurisdic- 
tion No.  8,  and 

Williamson's  ex'or  v,  Howard,  40 

19.  Affirmance  of  decree  enforcing  lien  of 
trust  deed,  with  addition  thereto  of  direction 
for  sale  of  the  property.  See  Mortgages  &c. 
No.  6,  and  S. C,        39 

PRESUMPTION. 

What  endorsement  on  bond  is  evidence  to 
repel  presumption  of  payment.  See  Bond 
No.  2,  3,  and 

Dabney's  ex'ors  v,  Dabney's  adm'r,    622 

PRETERMITTED  CHILD. 

What  child  pretermitted  by  father's  will  is 

entitled  to  no  provision.     See  Will  No.  5,  and 

Savage  &c.  v.  Mears  Sl  wife,  570 

PRINCIPAL  AND  AGENT. 
I.  Power  of  attorney. 

1.  Construction  of  power  of  attorney  to 
confess  judgment.  See  Power  of  attorney, 
and 

Calwell's  V.  Sheilds  &  Somerville,        305 

II.  What  purchase  by  agent  from  principal 

will  be  set  aside. 

2.  The  doctrine  of  the  english  chancery, 
that  a  person  standing  in  the  confidential 
relation  of  agent  cannot,  while  that  relation 
continues  and  before  that  confidence  is  with- 
drawn, make  a  purchase  from  the  principal 
(that  will  bind  the  latter)  of  a  subject  within 
the  scope  of  the  agency,  recognized  and 
acted  upon. 

Buckles  V,  Lafferty's  legatees,  292 

3.  A  testator  (amongst  other  things)  di- 
rected lands  to  be  sold,  and  legacies  to  be 
paid  out  of  the  proceeds.  The  administra- 
trix with  the  will  annexed,  on  whom  the 
power  of  making  the  sale  was  conferred,  ap- 
pointed an  agent,  who  did  the  business  of 
the  administration,  and  received  the  cpm mis- 
sions allowed  the  administratrix.  She  was 
61d,  and  had  great  confidence  in  him,  and  he 
acted  in  a  great  degree  without  her  super- 
vision, and  practically  conducted  the  admin- 
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istration  without  control.  After  several 
previous  attempts  by  the  ag^ent  to  sell  one  of 
the  parcels  of  land,  it  was  put  up  at  auction 
(as  the  sale  bill  announced)  for  the  last  time, 
and  knocked  down  to  a  person  requested  by 
the  ag^ent  to  bid  (for  the  purpose  of  promot- 
ing the  sale)  at  21  dollars  52  cents  per  acre, 
a  hig'her  bid  than  had  been  made  on  any  pre- 
vious  occasion.  Some  persons  present  were 
willing-  to  have  given  as  much  as  25  dollars 
per  acre ;  and  one  of  them,  who  was  sur- 
prised when  the  land  was  knocked  off  and 
not  to  his  bid,  on  the  same  day  (immediately 
after  the  sale)  stated  to  the  agent  his  willing- 
ness to  have  gone  higher  if  necessary.  A 
few  weeks  afterwards,  the  agent  purchased 
the  land  from  the  administratrix  by  private 
contract  at  22  dollars  per  acre,  and  took  a 
conveyance  of  it  from  her.  This  was  in  1829. 
In  1835,  a  bill  was  filed  by  the  legatees  to 
rescind  the  sale  and  conveyance.  The  bill 
alleged  that  the  proceeds  of  the  sale  were 
insufficient  to  pay  the  legacies,  and  it  further 
alleged  that  most  of  the  plaintiffs  were  non- 
residents who  had  not  been  in  Virginia  since 
the  sale,  and  that  some  were  infants  and 
femes  covert:  held^  1.  A  purchase  by  such 
an  agent  is  in  substance  no  better  than  a 
purchase  f rodi  himself,  and  though  it  might 
bind  him,  is  not  binding  on  the  legatees, 
unless  ratified  by  them  deliberately  and  on 
full  information.  2.  No  such  ratification 
appearing,  the  delay  in  this  case  to  impeach 
the  purchase  (due  allowance  being  made  for 
the  infancy  of  some  and  the  nonresidence  of 
others)  does  not  deprive  the  plaintiffs  of  their 
right  to  the  aid  of  equity.  3.  The  extent  of 
the  interest  of  the  plaintiffs  ought  by  a 
proper  account  to  be  ascertained,  to  the  end 

that  the  purchaser  may,  if  he  thinks 
888      proper  so  to  do,  remove  *that  interest 

by  paying  to  the  plaintiffs  the  parts 
unsatisfied  of  their  legacies.  4.  If  the  pur- 
chaser should  not  do  this,  the  plaintiffs  will 
be  entitled  to  have  the  land  reexposed  to 
sale  at  a  prop^  upset  price,  to  be  ascertained 
by  debiting  the  purchaser  with  the  profits  of 
the  land  or  with  a  fair  annual  rent  therefor 
since  his  purchase,  and  crediting  him  first 
with  his  payments  and  interest  on  the 
same,  and  secondly  with  all  his  substantial 
and  permanent  improvements.  The  bal-: 
ance,  with  the  addition  thereto  of  a  reasona* 
ble  amount  for  the  commission  and  charges 
of  resale,  is  the  sum  at  which  the  land  should 
be  set  up,  on  a  credit  of  6, 12  and  18  months, 
bearing  interest.  5.  If  the  land  and  im- 
provements should  not  sell  for  more  than  the 
upset  price,  the  purchase  should  stand  con- 
firmed :  if  it  should  sell  for  more,  then  the 
former  sale  should  be  vacated,  the  purchase 
money  on  the  resale  duty  collected  from  the 
purchaser  at  the  same,  and  a  conveyance 
made  to  him,  and  the  proceeds  of  the  resale 
applied,  1st.  to  pay  the  charges  of  sale ; 
2dly,  to  pay  the  first  purchaser  the  balance 
due  him  upon  an  account  stated  as  before 
mentioned ;  and  the  surplus  to  the  legatees, 
according  to  their  respective  rights. 

Buckles  V,  Lafferty's  legatees,  292,  3 

PRINCIPAL,  AND  SURETY. 

1.  How  far  sureties  are  estopped  by  entry 


of  judgment  confessed  by  their    attorney. 
See  Judgment  No.  1,  and 

Calwells  V,  Sheilds  &  Somerville,        305 

2.  What  receipt  of  constable  is  prima  facie 
evidence  against  him  and  his  sureties  of  the 
collection  of  the  claim.  See  Constables, 
and 

Smith  Ac.  v.  The  governor,  229 

3.  What  grant  of  administration  is  valid 
against  sureties  in  administration  bond,  and 
for  what  assets  they  are  liable.  See  Lega- 
tees &c.  No.  6,  and 

Burnley's  representatives  v.  Duke  & 
others,  102 

4.  What  legacy  is  a  charge  upon  the  exec- 
utor as  a  legatee,  and  does  not  render  his 
sureties  responsible.    See  Will  No.  4,  and 

Arrington  v,  Cheatham  &  wife,  492 

PROBATE  AND  ADMINISTRATION. 

1.  Concerning  the  probate  of  nuncupative 
will,  and  how  such  will  may  be  thereafter 
impeached,  see  Nuncupative  will  No.  2,  3, 
and 

Page  &c.  V,  Page,  424 

2.  What  grants  of  administration,  original 
andde  bonis  non,  are  valid.  See  Legatees 
&c.  No.  6,  and 

Burnley's  representatives  v.  Dnke  &. 
others,  102 

PROCESS. 

On  indictment  for  playing  at  an  lawful 
game.     See  Gaming  No.  5,  and 

Wright  V,  Commonwealth,  800 

PURCHASER. 
See  references  under  title  Sale. 

RECEIPT. 

1.  Effect  of  constable's  receipt  for  claim  as 
evidence  of  collection.     See  Constables  and 

Smith  &c.  V,  The  governor,  229 

2.  Relief  in  equity  against  estoppel  at  law 
by  deed  acknowledging  payment.  See  Es- 
toppel No.  4,  and 

Radcliff  &c.   v.  High,  271 

RECORD. 

1.  What  is  the  record  of  a  judgment  con- 
fessed, and  how  far  evidence  aliunde  is 
admissible  to  shew  the  power  and  action  of 
attorney  confessing  the  same.  See  Judg- 
ment No.  1,  and 

Calwells  V.  Sheilds  &  Somerville,        305 

2.  See  Registry,  and 

Cocke  V,  Haxaira  ex'x,  470 

RECOVERY. 

See  Former  recovery,  and 
Weaver  v.  Vowles,  *  438 

REDEMPTION. 

1.  What  grantor  has  no  right  of  redemp- 
tion.    See  Mortgages  &c.  No.  2,  and 

Floyd  V,  Harrison  &c.,  161 

2.  Allowance  of  time  for  redemption  upon 
decree  against  heirs  of  vendee  for  sale  under 
vendor's  lien.  See  Specific  execution  No. 
3,  and 

Wade's  heirs  v.  Greenwood  &  wife,    475 

REGISTRY. 

What  registry  of  trust  deed  of  personalty 

is  invalid. 
It    was    the     intention    of     the     legisls- 
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ture  in  the  act  of  1792  reg'ulatiag  *con- 
veyances,  (1  vol.  of  Old  Revised  Code,  p. 
157,  §  2,  4,)  to  require  a  deed  of  trust  or  mort- 
g^ge  of  personal  estate  to  be  recorded  in  the 
g'eneral  court,  or  in  the  court  of  the  district, 
county  or  corporation  in  which  the  grantor 
resided.  Therefore  where  a  deed  of  trust  of 
personalty,  dated  the  15th  of  July  1812,  stated 
the  g'rantor  to  be  of  Henrico  county,  and  the 
trustee  and  cestui  que  trust  to  be  of  the  town 
of  Petersburg-,  and  the  deed  was  never 
recorded  in  Henrico  but  only  in  Petersburg, 
and  there  was  no  evidence  to  shew  that 
either  at  the  date  of  the  deed,  or  of  its  re- 
cordation in  Petersburg,  the  grantor  resided 
in  that  town,  held,  the  deed  so  recorded  is 
void  as  to  the  grantor's  creditors. 

Cocke  V.  Haxall's  ex'z,  470 

RELEASE. 

Of  commonwealth's  title  to  land  settled 

thirty  years,  on  which  taxes  have  been  paid 

within  that  time.     See  Patent  No.  1,  2,  and 

Tichanal  v.  Roe,  288 

RENT. 

Apportionment  in  equity. 
Pending  a  suit  in  chancery  by  creditors 
for  the  sale  of  their  debtor's  land,  the  heirs 
of  the  debtor  lease  the  land  to  a  tenant  for  3 
years  from  the  first  of  April,  unless  there 
shall  in  the  mean  time  be  a  decree  of  sale,  in 
which  case  the  tenant  is  to  give  possession 
on  the  first  of  April  after  the  decree.  A 
rent  is  reserved  of  $300,  to  be  paid  at  the 
end  of  each  year  of  the  tenancy.  And  accord- 
ing to  the  true  construction  of  the  lease,  the 
tenant  has  a  right  to  the  crops  growing  on 
the  land  at  the  end  of  every  year  for  which 
rent  is  reserved.  In  June  of  the  third  year, 
the  land  is  sold  under  a  decree  in  the  cred- 
itors' suit,  and  the  tenant  applies  to  the  pur- 
chasers for  permission  to  proceed  with  the 
cultivation  of  the  land;  but  one  of  the  pur- 
chasers, in  presence  of  the  other  (who  had 
been  one  of  the  lessors),  refuses,  declaring 
that  if  the  tenant  sows  the  land,  he  the  pur- 
chaser will  reap  the  crop;  and  in  conse- 
quence of  this  refusal  the  tenant  proceeds 
no  farther  with  his  preparations  for  a  fall 
crop,  though  he  remains  in  possession  of  the 
land  the  third  year.  A  few  days  before  the 
expiration  of  that  year,  the  purchasers  sue 
out  an  attachment  against  the  tenant  for 
$300  rent  to  become  due  the  first  of  April, 
upon  the  levy  whereof  the  tenant  gives  to 
the  sheriff  bond  and  security  for  the  rent. 
Judgment  being  obtained  on  this  bond,  the 
same  is  injoined  as  to  $200,  upon  the  bill  of 
the  tenant  praying  an  abatement  of  the  rent 
according  to  equity :  held  by  two  judges, 
1.  that  under  the  circumstances,  the  pur- 
chasers were  not  warranted  in  assuming  the 
relation  of  landlord  for  the  purpose  of  coerc- 
ing the  payment  of  the  $300 ;  2.  that  there 
not  having  been  an  actual  eviction,  there 
was  no  remedy  at  law,  and  it  was  competent 
for  the  tenant  to  come  into  equity  upon  the 
ground  that  he  was  entitled  to  an  abate- 
ment ;  and  3.  the  evidence  justifying  the 
allowance  of  $200  as  a  fair  abatement,  the 
injunction  should  be  perpetuated. 

Mason  &c.  v.  Moyers,  606 


REPEAL. 

1.  What  statute  is  no  implied  repeal  of  for- 
mer laws  on  same  subject.  See  Gaming  No. 
4,  and 

Pitman  v.  Commonwealth,  800 

2.  See  also,  on  the  subject  of  implied  re- 
peal, title  Banks,  and 

Commonwealth  v.  Farmers  bank,         737 

REPLICATION. 

At  what  time  after  replication  to  answer  a 
chancery  suit  may  be  set  for  hearing.  See 
Hearing  of  cause  No.  1,  and 

Poling  V*  Johnson,  255 

RETURN. 

Effect  of  return  on  fi.  fa.  as  evidence  in  ac- 
tion against  sheriff.  See  Fieri  facias  No.  1, 
and 

Lathrop  v.  Lumpkin  &c.,  49 

REVERSAL. 

As  to  what  parties  erroneous  decree  will  be 
reversed.  See  Appellate  jurisdiction  No.  6, 
and 

Arrington  v.  Cheatham  A  wife,  492 

REVERSION. 

1.  Relief  to  reversioner  of  slave  removed 

pending  injunction.    See  Slaves  No.  2,   and 

Johns  V.  Davis's  ex'or  &c.,  729 

890         *2.  How  lien  of  Mutual  Assurance 

society  will  be  enforced  where  one  party 

has  estate  for  life  and  another  the  reversion. 

See  Mutual  Assurance  society  No.  4,  and 

Shirley  v,  Mut.  Ass.  society,  706 

REVOCATION. 

What  is  not  an  implied  revocation  of  will. 
See  Will  No.  5,  and 

Savage  &c.  v,  Mears  &  wife,  570 

SALE. 

1.  What  grantor  has  no  right  of  redemp- 
tion.   See  Mortgages  &c.  No.  2,  and 

Floyd  t'.  Harrison  &c.,  161 

2.  Whether  a  power  of  sale  given  to  mort- 
gagee by  the  deed  of  mortgage  is  valid.  See 
Mortgages  &c.  No.  3,  and  S.  C,        162 

3.  What  purchase  by  agent  from  principal 
will  be  set  aside.  See  Principal  and  agent 
No.  2,  3,  and 

Buckles  V.  Lafferty's  legatees,  292 

4.  Concerning  validity,  as  against  wife,  of 
husband's  assignment  of  her  personalty,  see 
Husband  and  wife  No.  3,  4,  5,  6,  7,  and 

Browning  v,  Headley,  340,  41 

5.  What  sale  of  chattel  is  fraudulent  as 
against  creditors  of  vendor.    See  Fraud  No. 

2,  and 

Tavenner  v,  Robinson,  280 

6.  Action  by  vendee  of  chattel  against 
sheriff  purchasing  at  his  own  sale  under  exe- 
cution against  vendor.     See  Fieri  facias  No. 

3,  and  S.  C,        280 

7.  Effect  of  sale  under  second  of  two  fi.  fas. 
in  officer's  hands.  See  Fieri  facias  No.  2, 
and 

M'Key  &c.  v.  Garth,  33 

8.  What  vendee  of  land,  after  conveyance 
by  vendor  delivered  as  escrow,  is  a  freeholder 
qualified  to  serve  as  a  grand  juror.  See  Free- 
hold, and 

Commonwealth  v»  Burcher,  826 
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9.  When  specific  execution  will  be  decreed 
against  heirs  of  vendee.  See  Specific  exe- 
cution No.  1,  and 

Wade's  heirs  v.  Greenwood  &  wife,     474 

10.  What  decree  will  be  rendered  against 
such  heirs.     See  Specific  execution  No.  2,  and 

S.  C,        475 

11.  Time  allowed  in  such  case  for  redemp- 
tion, and  sale  to  be  made  upon  credit.  See 
Specific  execution  No.  3,  and       S.  C,        475 

12.  I^ien  of  elegit  on  land  conveyed  in  trust 
to  secure  debts ;  and  rights  of  elegit  creditor 
against  purchaser  under  the  trust  deed.  See 
Elegit,  and 

Findlay  v.  Toncray,  374 

13.  When  sale  under  vendor's  lien  precludes 
right  to  dower.    See  Dower  No.  1,  and 

Wilson  &c.  V,  Davisson,  384 

14.  Affirmance  of  decree  enforcing  lien  of 
trust  deed,  with  addition  thereto  of  direction 
for  sale  of  the  property.  See  Mortgages  &c. 
No.  6,  and 

Williamson's  ex'or  v.  Howard,  39 

SEISIN. 

1.  How  constructive  seisin  of  demandant 
in  writ  of  right  may  be  disproved.  See  Writ 
of  right  No.  3,  and 

Dawson  v,  Watkins,  259 

2.  What  is  not  proof  of  seisin  in  deed  by 
pedis  positio.     See  Writ  of  right  No.  4,  and 

S.  C,        259 

3.  When  husband  will  be  considered  as 
dying  seized,  so  as  to  entitle  widow  to  rents 
and  profits  from  his  death.  See  Dower  No. 
4,  and 

Macaulay's  ex'or  v.  Dismal  swamp 
land  CO.,  507 

SETOFF. 

1.  What  claims  cannot  be  set  ofF  by  pur- 
chaser under  trust  deed  against  elegit  cred- 
itor of  grantor.     See  Elegit  No.  1,  and 

Findlay  v.  Toncray,  374 

2.  When  rent  may  be  apportioned  in  equity. 
See  Rent,  and 

Mason  &c.  v»  Moyers,  606,  7 

3.  Setoff  by  distributee  of  his  share  against 
debt  for  purchases  at  executor's  sale.  See 
Legatees  &c.  No.  7,  and 

Hickerson's  adm'r  v.  Helm,  628 

4.  Injunction  by  distributee's  donee  of  a 
slave  to  sale  under  execution  for  distributee's 
debt  to  the  estate,  and  setoff  of  distributable 
share  against  the  judgment.  See  Legatees 
&c.  No.  8,  and  S.  C,        628 

5.  Setoff  of  maintenance  supplied  by  exec- 
utor guardian  de  facto  against  interest  on 
ward's  legacy.  See  Guardian  and  ward  No. 
2,  and 

Arrington  v,  Cheatham  &  wife,  492 


SETTING  FOR  HEARING. 

See  Hearing  of  cause,  and 
Poling  V.  Johnson,  • 
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SEVERAL  TENANCY. 

Within  what  time  the  plea  of  several  ten- 
ancy should  be  pleaded  in  a  writ  of  right. 

Walkers  v,  Boaz  &c.,  485 
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♦SHERIFFS. 


1.  Effect     of  return    on     fi.    fa.    as    evi- 


dence  in   action    against  the    sheriff.    See 
Fieri  facias  No.  1,  and 

Lathrop  v.  Lumpkin  &c. ,  49 

2.  Action  by  vendee  of  chattel  against 
sheriff  purchasing  at  his  own  sale  ander 
execution  against  vendor.  See  Fieri  facias 
No.  3,  and 

Tavenner  v.  Robinson,  280 

3.  Effect  of  sale  under  second  of  two  fi. 
fas.  in  hands  of  officer.  See  Fieri  facias 
No.  2,  and 

M'Key  Ac.  v.  Garth,  33 

4.  When  objection  that  sheriff  is  no  party 
to  suit  in  chancery  for  satisfaction  out  of 
insolvent's  estate  will  not  avail  in  appellate 
court.     See  Codefendants  No.  2,  and 

Chappell  V,  Robertson,  590 

SIMPLE  CONTRACT. 

Merger  of  simple  contract  of  partnership 
in  specialty  of  one  partner.  Sec  Partner- 
ship, and 

Ward  V.  Motter,  536 

SLAVES. 
I.  Emancipation. 

1.  What  issue  of  freedwoman  is  not  en- 
titled to  freedom.  The  decision  in  Maria 
and  others  v,  Surbaugh,  2  Rand.  228,  still 
adhered  to. 

Ellis  V,  Jenny  Ac,  597 

II.  Relief  to  reversioner  of  slave  removed 
pending  injunction. 

2.  Upon  a  bill  in  equity  by  a  reversioner  of 
slaves  against  the  husband  of  tenant  for 
life,  alleging  a  purpose  to  remove  one  of  the 
slaves  out  of  the  commonwealth,  an  injunc- 
tion is  awarded,  and  bond  given  by  the  hns^ 
band  with  surety,  conditioned  to  abide  by 
and  "perform  the  final  decree  of  the  court. 
Upon  an  amended  bill  against  the  surety  as 
well  as  the  husband,  it  appears  that  the 
surety,  while  bound  as  such,  and  of  ooune 
with  full  knowledge  of  the  plain tiff^s  claim, 
caused  the  slave  to  be  removed  and  acid  oat 
of  the  commonwealth,  through  the  instm- 
mentality  of  an  agent :  held,  1.  That  for 
such  removal  and  sale  in  contempt  and  sub- 
version of  the  court's  authority,  it  is  compe- 
tent for  the  court  to  give  redress  and 
vindicate  its  jurisdiction  by  decreeing  io 
favour  of  the  plaintiff  against  both  the  obli- 
gors in  the  bond.  2.  That  the  measure  of 
relief  is  not  for  the  value  of  the  slave,  but 
for  the  value  of  the  plaintiff's  reversionary 
eptate  in  her,  which  should  be  ascertained  by 
feference  to  a  commissioner.  3.  That  the 
agent  of  the  surety,  by  his  agency  in  the 
removal  and  sale  of  the  slave,  would  have 
subjected  himself  to  the  like  decree,  if  he 
had  known  at  the  time  of  the  claim  of  the 
plaintiff,  and  had  confederated  with  the 
surety  to  defeat  the  same. 

Johns  V.  Davis's  ex'or  Ac,  729 

III.  Widow's  interest  as  distributee. 

3.  Measure  of  widow's  right  where  slaves 
of  husband  liable  to  her  dower  have  been 
sold  by  his  executor.     See  Widow  No.  3,  and 

Hickerson's  adm'r  v.  Helm,  629 

IV.  Injunction  to  sale  under  execution. 

4.  Injunction   by  distributee's   donee  of  a 
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slave  to  sale  under  execution  for  distribu- 
tee's debt  to  the  estate.  See  I^egatees  &c. 
No.  8,  and 

Hickerson's  adm'r  v.  Helm,  628 

SPECIAI^TY. 

1.  Merger  of  partnership  simple  contract 
in  specialty  of  one  partner.  See  Partner- 
ship, and 

Ward  V.  Motter,  536 

2.  What  endorsement  on  bond  is  evidence 
to  repel  presumption  of  payment.  See  Bond 
No.  2,  3,  and 

Dabney'  ez'ors  v.  Dabney's  adm'r,      622 

SPECIFIC  EXECUTION. 

I.  What  contract  will  be  enforced   against 

vendee. 

1.  In  1814  land  was  sold,  possession  thereof 
delivered,  part  of  the  purchase  mone)*  paid, 
and  a  contract,  made  to  pay  a  further  part 
when  a  lawful  right  should  be  conveyed.  In 
1820  a  bill  was  filed  by  the  vendor  and  his 
wife  (who  claimed  to  have  inherited  the  land 
from  her  father)  against  the  vendees  and 
their  assignee,  asking  specific  execution  of 
the  contract.  The  bill  also  made  defendant 
a  nonresident,  who,  it  was  alleged,  had 
formerly  owned  the  land,  and  conveyed 
it  to  the  father  by  a  deed  which  was  acci- 
dentally destroyed  t>efore  it  was  placed 
on  record.  The  assignee  in  his  answer 
said,  he  had  heard  a  report  that  the 
father  mortgaged  the  land  to  secure 
892  *a  debt  which  was  yet  unpaid.  He 
professed  his  readiness  to  pay  the 
balance  due  from  him  to  the  vendees,  upon 
receiving  a  title  to  the  land,  and  a  release  of 
the  mortgage  if  there  was  one.  The  non- 
resident defendant,  though  proceeded  against 
by  publication,  put  in  no  answer  It  was 
proved  by  a  witness,  that  in  1794  the  non- 
resident defendant  conveyed  the  land  to  the 
father  of  the  female  complainant ;  that  the 
deed  was  acknowledged  before  three  wit- 
nesses, and  delivered  to  one  of  them  to  have 
it  recorded ;  and  that  it  was  accidentally 
burnt  while  in  his  possession.  In  1830  a 
decree  was  made  for  specific  execution. 
During  all  this  time  the  vendees  and  their 
assignee,  and  the  heirs  of  the  latter,  con- 
tinued to  hold  possession  of  the  land  ;  none 
of  them  asked  a  rescission  of  the  contract ; 
and  it  did  not  appear  that  there  was  any 
such  mortgage  as  was  mentioned  in  the  an- 
swer. Upon  an  appeal  by  the  heirs  of  the 
assignee :  Aeld,  1.  That  as  the  conveyance 
to  the  father,  though  never  recorded,  and 
afterwards  destroyed,  was  effectual  against 
the  grantor  to  vest  the  legal  title  in  the 
father,  and  the  great  lapse  of  time  since 
that  conveyance,  in  connexion  with  the  unin- 
terrupted possession  of  the  father  and  those 
claiming  under  him,  furnished  a  sufficient 
presumption  against  any  claim  on  the  part  of 
the  grantor^s  creditors,  the  decree  for  specific 
execution  was,  under  the  circumstances, 
proper.  2.  That  as  there  was  no  record  of  the 
said  conveyance,  a  commissioner  should  be 
directed  to  execute  another  deed  from  the 
grantor  to  the  appellants.  3.  That  as  the  an- 
cestor of  the  appellants  was  not  bound  to  take 


the  title  until  the  existence  and  validity  of 
the  said  conveyance  had  been  judicially  as- 
certained, and  as  the  burthen  of  establishing 
these  facts  devolved  on  the  vendors,  they 
should  be  decreed  to  pay  the  costs. 

Wade's  heirs  v.  Greenwood  A  wife,     474 

II.  What  decree  will  be  made  against  heirs 

of  vendee. 

2.  Where  a  suit  is  brought  against  a  vendee 
for  specific  execution,  and  pending  the 
suit  he  dies,  and  the  same  is  revived  against 
his  heirs,  they  are  not  liable  to  a  personal 
decree  :  the  decree  should  merely  be,  that  un- 
less they  pay  the  purchase  money  and  inter- 
est within  a  period  to  be  prescribed,  the  land 
shall  be  sold. 

Wade's  heirs  v.  Greenwood  &  wife,     475 

3.  In  a  suit  by  a  vendor  against  the 
vendee's  heirs,  to  subject  lands  to  sale  by 
virtue  of  the  vendor's  lien  for  his  purchase 
money,  it  is,  in  general,  an  improper  exer- 
cise of  discretion  to  decree  an  immediate 
sale  without  allowing  any  time  for  redemp- 
tion, or  to  decree  the  sale  to  be  made  for 
cash.  If  circumstances  exist  which  render 
it  expedient  to  sell  forthwith  and  for  cash, 
such  circumstances  should  be  disclosed  by 
the  record.  If  there  be  a  decree  to  sell  forth- 
with and  for  ready  money,  in  a  case  in  which 
nothing  appears  to  call  for  or  justify  a 
departure  from  the  general  rule,  the  decree 
will  for  this  cause  be  reversed.    S.  C,        475 

III.  Specific  execution  of  award. 

4.  What  submission  is  binding  and  entitles 
to  specific  execution  of  the  award.  See 
Award  No  1,  and 

Boyd*s  heirs  v.  Magruder's  heirs,         761 

IV.  Specific  execution  in  part. 

5.  Decree  for  specific  execution  in  part, 
without  prejudice  to  further  remedy  at  law. 
See  Award  No.  2,  and 

Boyd's  heirs  v,  Magruder's  heirs,        761 

STATUTES  OF  VIRGINIA,  OF  A  GEN- 
ERAL NATURE,  CITED  AND  CON- 
STRUED. 

I.  Jurisdiction  and  practice  of  courts. 

1.  Acts  of  1838,  ch.  64,  p.  61,  authorizing 
chancery  causes  which  have  been  pending  in 
the  county  courts  for  one  year  to  be  removed 
to  circuit  courts,  cited. 

Hendricks  <&c.  v.  Compton's  ex'or,       196 

2.  Acts  of  1822-3,  ch.  37,  §  1,  p.  39,  Suppl. 
to  R.  C  p.  129,  allowing  four  months  from 
replication  to  answer  for  taking  depositions 
in  chancery,  construed. 

Poling  V.  Johnson,  255 

3.  Acts  of  1827-8,  ch.  25,  §1,  p.  20,  Suppl.  to 
R.  C.  p  125,  declaring  that  no  decree  shall 
be  reversed  for  informality  in  the  proceed- 
ings, where  the  parties  have  proceeded  to 
take  their  depositions,  have  been  fully  heard 
on  the  merits,  and  substantial  justice  has 
been*done,  cited. 

Poling  V.  Johnson,  257 

Hickerson's  adm'rv.  Helm,  640,  643,  657 

893  *4.  Ch.  66,  §  57,  p  208  of  1  R.  C.  con- 

cerning appeals  from  interlocutory  de- 
crees, cited. 

Talley  v.  Tyree,  503 
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5.  Acts  of  1830-31,  ch.  11,  §  31,  Suppl.  to 
R.  C.  p.  149,  on  same  subject,  construed. 

8.  C,        500 

6.  Acts  of  1830-31,  ch.  11,  §  32,  Suppl.  to 
H.  C.  p.  149,  abolishing,  in  respect  to  appeals 
from  interlocutory  decrees  (with  certain  ex- 
ceptions), the  former  privilege  as  to  the  time 
and  order  of  hearing,  cited.         S.  C,        505 

7.  Ch.  69,  i  46,  p.  237  of  1  R.  C.  requiring  the 
orders  of  each  day  in  the  circuit  courts  to  be 
read  in  open  court  at  the  next  sitting,  cited. 

Calwells  V.  Sheilds  Sl  Somerville,        327 

8.  Same  chapter,  §  56,  p.  239,  by  which 
appeals  were  allowed  from  judgments  or 
sentences  of  the  county  and  corporation 
courts,  cited. 

Fameyhough's  ex'ors  v,   Dickerson 
&c.,  584 

9.  Acts  of  1830-31,  ch.  11,  §  30,  p.  50,  Suppl. 
to  R.  C.  p.  145,  providing  that  a  supersedeas 
may  be  allowed  to  a  final  judgment,  pro- 
ceeding or  order  of  a  county  or  corporation 
court,  construed.  S.  C,       582 

II.  Juries. 

10.  Ch.  75,  §  I,  p.  264  of  1  R.  C.  requiring 
that  grand  jurors  shall  be  freeholders,  con- 
strued. 

Commonwealth  v,  Burcher,  826 

cited.  S.  C,        830 

11.  Same  chapter,  g  12,  p.  266,  prescribing 
the  qualification  of  petit  jurors  in  the  su- 
perior courts  and  for  the  trial  of  pleas  of  the 
commonwealth,  cited.  S.  C,        833 

III.  Constables. 

12.  Acts  of  1825-6,  ch.  19,  p.  21,  Suppl. 
to  R.  C.  p.  201,  concerning  the  liability  of 
constables  and  their  sureties  for  claims 
collected  and  received  for  collection,  cited. 

M'Key  &c.  v.  Garth,  37 

construed. 

Smith  &c.  V,  The  governor,  229 

IV.  Land  laws. 

13.  Ch.  86,  §  40,  p.  330  of  1  R.  C.  declaring 
invalidity  of  entry  or  location  on  land  settled 
thirty  years,  on  which  quitrents  or  taxes 
have  been  paid  within  that  time,  and  relin- 
quishing commonwealth's  title  to  such  land, 
construed. 

Tichanal  v.  Roe,  288 

V.  Conveyances. 

14.  Ch.  99,  §  1,  p.  361  of  1  R.  C.  declaring 
that  no  estate  of  freehold  in  lands  shall  be 
conveyed  from  one  to  another  except  by 
writing  sealed  and  delivered,  cited. 

Commonwealth  v.  Burcher,  831 

15.  Acts  of  1813-14,  ch.  10,  {  8,  p.  36,  con- 
cerning registry  of  deeds  of  trust  and  mort- 
gages of  personal  estate,  cited. 

Cocke  V,  Haxall's  ex'x,  472 

16.  Ch.  99,  §  11,  p.  364  of  1  R.  C.  on  same 
subject,  cited.  S.  C,        472 

17.  Act  of  1792, 1  Old  R.  C.  ch.  90,  g  2,  4,  p. 
157,  on  same  subject,  construed. 

S.  C,        470 

18.  Acts  of  1705,  ch.  21,  3  Hen.  stat.  at 
large  p.  318,— of  1710,  ch.  13,  3  Id.  p.  517,— 
of  1734,    ch.  6,  4  Id.   p.   397,— of  1748,  ch.  1,  5 


Id.  p.  408,  and  of  1785,  ch.  62,  12  Id.  p.  154.  <m 
same  subject,  cited.  S.  C,        472, 3 

19.  Ch.  99,  §  20,  p.  368  of  1  R.  C.  restricting 
the  effect  of  alienations  to  so  much  of  the 
right  and  estate  in  the  land  as  the  grantor 
may  lawfully  convey,  cited. 

Robin ett  v.  Preston's  heirs,  273 

Findlay  v,  Toncray,  379 

20.  Same  chapter,  §  29,  p.  370,  for  trans- 
ferring the  possession  of  land  to  the  bar- 
gainee, releasee  or  person  entitled  to  the 
use,  cited. 

Syrus  &  others  v.  Allison,  202 

VI.  Wills. 

21.  Statute  of  December  13, 1792,  1  Old  R. 
C.  ch.  92,  §  3,  p.  160,  161,  1  R.  C.  of  1819,  ch. 
104,  §  3,  p.  376,  providing  for  children  bom 
after  the  execution  of  a  will  made  when  the 
testator  was  childless,  and  for  posthnmoos 
children,  cited. 

Savage  &c.   v.  Mears  &  wife,    572,  3,  575 

22.  Statute  of  December  5, 1794,  1  Old  R. 
C.  ch.  170,  §  1,  p.  319,  20,  1  R.  C.  of  1819,  ch. 
104,  §  4,  p.  376,  making  provision  for  children 
born  after  the  execution  of  the  father's  will 
and  pretermitted  thereby,  construed. 

S.  C,        570 

23.  Ch.  104,  g  7,  p.  377  of  1  R.  C.  declaring 
that  no  nuncupative  will  shall  be  established 
unless  it  be  made  in  the  time  of  the  last 
sickness  of  the  deceased,  construed. 

Page  Ac.  V.  Page,  424 

24.  Same  chapter,  §  8,  p.  377,  invalidating 
nuncupative  wills  in  certain  cases  unless 
the  testimony  or  the  substance  thereof  shall 
have  been  committed  to  writing,  construed. 

S.  C,        424 

894         *25.  Same  chapter,  §  13,  p.  378,  al- 
lowing wills  to  be  contested  by   bill  in 
chancery  after  probate,  construed. 

S.  C,        424 

26.  Same  chapter,  §  18,  p.  379 ;  5  Hen.  stat. 
at  large  p.  457,  §  11,  prescribing  after  what 
time  and  upon  what  notice  nuncupative  wills 
may  be  proved,  cited.  S.  C,        425, 435 

VII.  Ex'ors  and  adm'rs. 

27.  Ch.  104,  §  36,  p.  384  of  1  R.  C  declar- 
ing that  no  OQiission  to  plead  or  mispleading 
shall  charge  an  executor  or  administrator  or 
his  sureties  beyond  the  assets,  cited. 

Davis  &c.  V,  Newman,  667 

28.  Same  chapter,  §  59,  p.  389,  allowing  to 
executors  their  disbursements,  and  compen- 
sation for  their  personal  trouble,  construed. 

Fameyhough's  ex'ors  v,  Dickerson 
&c.,  582 

cited.  S.  C,        587 

29.  Same  chapter,  §  66,  p.  390,  concerning 
the  liability  of  the  personal  representative 
of  an  executor  in  his  own  wrong,  cited. 

Burnley's    representatives    v.    Duke  A 
others,  124 

30.  Acts  of  1839,  ch.  70,  p.  44,  authorizing 
administrator  de  bonis  non  to  receive  assets 
from  representative  of  prior  executor  or  ad- 
ministrator, cited.  S.  C,        133 

VIII.  Dower. 

31.  Ch.  107,  §  4,  p.  403  of  1  R.  C.  giving 
damages  to  widows  deforced  of  their  dower 
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in  lands  whereof  their  husbands  died  seized, 
construed. 

Macaulay's   ex'or  v.  Dismal  swamp 
land  CO.,  507 

IX.  Infants. 

32.  Ch.  108,  §  21,  p.  410  of  1  R.  C.  makini^ 
proceeds  of  sale  of  infant's  land  descendible 
as  realty,  cited. 

Perrin  &c.  v.  Lomaz  &c. ,  142 

X.  Slaves.* 

33.  Ch.  Ill,  §  48,  49.  p.  431,  2  of  1  R.  C. 
forfeiting-  to  reversioner  slaves  removed  out 
of  commonwealth  by  tenant  for  life,  or  hus- 
band of  such  tenant,  cited. 

Johns  V,  Davis's  ex*or  &c.,  732,  3 

XI.  Rents  and  replevin. 

34.  Ch.  113,  §  23,  24,  p.  451,  2  of  1  R.  C. 
concerning-  the  writ  of  replevin  for  goods 
distrained  for  rent,  cited. 

Mason  Slc,  v.  Moyers,  618 

35.  Acts  of  1822-3,  ch.  29,  §  9,  Suppl.  to  R. 
C.  p.  255,  abrogating  the  writ  of  replevin  at 
common  law,  cited.  S.  C,        618 

36.  Acts  of  1826-7,  ch.  27,  §  2,  Suppl.  to  R. 
C.  p.  256,  allowing  tenant  to  contest  right  of 
landlord  to  sue  out  attachment  for  rent  to 
become  due,  cited.  S.  C,        618 

XII.  B*orcible  entry. 

37.  Ch.  115,  §  2,  p.  455  of  1  R.  C.  griviogT 
summary  remedy  to  person  dispossessed  by 
forcible  entry,  construed. 

Pauley  v.  Chapman,  235 

X  III.  Writ  of  right. 

38.  Ch.  128,  §  34,  p.  496  of  1  R.  C.  concern- 
ing' plea  of  several  tenancy  in  abatement  of 
writ  of  right,  cited. 

Walkers  v,  Boaz  &c.,  490 

39.  Acts  of  1822-3,  ch.  24,  §  2,  p.  27 ;  Suppl. 
to  R.  C.  ch.  151,  p.  210,  declaring  that  a  non- 
suit in  a  writ  of  right  shall  be  no  bar  to  a 
subsequent  action,  cited.  « S.  C,        489 

XIV,  Death  of  parties. 

40.  Ch.  128,  §  38,  p.  497,  8  of  1  R.  C.  for 
preventing  abatement  of  certain  actions  by 
death  of  plaintiff  or  defendant  before  judg- 
ment, cited. 

May  &c.  V,  State  bank  of  N.  Caro- 
lina, 69 

XV.  Indebitatus  assumpsit. 

41.  Ch.  128,  g  86,  p.  510  of  1  R.  C.  requiring 
account  of  items  to  be  filed  with  declaration 
in  indebitatus  assumpsit,  cited. 

Weaver  v.  Vowles,  448 

XVI.  Witnesses. 

42.  Ch.  131,  §  1,  2,  p.  517  of  IR.  C.  disqual- 
ifying as  witnesses  persons  convicted  of 
perjury  or  felony,  cited. 

Commonwealth  v.  Hart,  821 

XVII.  Insolvents. 

43.  Ch.  134,  ^  34,  p.  538  of  1  R.  C.  vesting 
lands  of  insolvent  debtor  in  the  sheriff  of 
the  county  where  they  lie,  construed. 

Syrus  &c.  v.  Allison,  200 

XVIII.    Crimes,  prosecutions    and  punish- 
ments. 

44.  Ch.  148,  §  1,  p.  571  of  1  R.  C.  defining 
and  punishing  perjury,  construed. 

Thomas  v.  Commonwealth,  795 


45.  Acts  of  1822-3,  ch.  34,  §  1,  p.  36,  Suppl. 

to  R.  C.  ch.  226,  p.  280,  making  certain 
895      trespasses  on  property  'punishable  as 

misdemeanours,  construed. 
Campbell  &c.  v.  Commonwealth,  791 

cited,  Pauley  v.  Chapman,  240 

46.  Acts  of  1827-8,  ch.  36,  §  4,  Suppl.  to  R. 
C.  p.  275, 6,  declaring  that  persons  who  should 
thereafter  be  guilty  of  certain  offences 
against  the  gaming  laws  should  be  subjected 
to  a  certain  punishment  in  lieu  of  the  former, 
cited. 

Pitman  v.  Commonwealth,        807,  8,  815 

47.  Acts  of  1841-2,  ch.  69,  §.4,  p.  44,  changing 
the  fee  of  the  commonwealth's  attorney  and 
the  sum  to  be  paid  to  the  literary  fund,  in  all 
recoveries  thereafter  had  for  violations  of 
the  g-aming  laws,  construed.        S.  C,       800 

48.  Acts  of  1842-3,  ch.  84,  p.  57,  repealing 
the  lastmentioned  enactment,  cited. 

S   C  817 

49.  Acts  of  1827-8,  ch.  37,  §  5,  p.  30,'  Suppl. 
to  R.  C.  ch.  183,  p.  242,  prescribing  how  slaves 
shall  be  tried  and  punished  for  simple  larceny 
to  the  value  of  twenty  dollars  or  less,  cited. 

Cropper  v.  Commonwealth,  843,4 

50.  Acts  of  1831-2,  ch.  22,  §  9,  p.  22 ;  Suppl. 
to  R.  C.  ch.  187,  p.  247,  prescribing  how  free 
negroes  and  mulattoes  shall  be  tried  and  pun- 
ished for  the  same  offence,  construed. 

S.  C.  842 

51.  Ch.  171,  §  16,  p.  619,  20  of  i  R.'c.  pre- 
scribing the  proceedings  to  be  had  in  certain 
cases  against  convicts  received  into  the  peni- 
tentiary under  a  second  or  third  sentence^ 
construed. 

Brooks  V.  Commonwealth,  845 

XIX.  Claims  against  commonwealth. 

52.  Ch.  174,  §  2,  p.  2  of  2  R.  C.  and  Acts  of 
1838,  ch.  14,  §  1,  p.  27,  allowing  claims  against 
the  commonwealth  to  be  presented  to  the 
auditor,  construed. 

Commonwealth  v.  f^armers  bank,         737 

53.  Ch.  1>4,  §  6,  p.  2  of  2  R.  C.  Acts  of  1838» 
ch.  14,  gl,p.27;  Acts  of  1840-41,  ch.48,gl,  p. 
66,  prescribing  to  what  court  a  petition  may 
be  presented  for  redress  against  the  auditor's 
decision  disallowing  a  claim  against  the 
commonwealth,  construed.  S,  C,        737 

XX.  Banks. 

54.  Acts  of  1838,  ch.  13,  §  2,  p.  27,  allowing 
credit  to  the  banks  in  account  with  the  com- 
monwealth for  the  premium  on  specie  paid  to 
the  public  creditors,  construed. 

Commonwealth  v,  Farmers  bank,        737 

55.  Same  chapter,  §  1,  declaring  that  the 
interest  on  public  loans  shall  thereafter  be 
paid  in  specie  or  its  equivalent,  cited. 

S.  C,        737,  741,  747 

56.  Acts  of  1839-40,  ch.  63,  p.  52,  requiring 
the  banks  to  pay  the  next  semiannual  instal- 
ment of  interest  to  the  public  creditors  in 
specie  or  its  equivalent,  construed. 

S.  C,        737 

57.  Actsof  1839-40,  ch.  65,  §  13,  p.  55,  requir- 
ing the  banks  to  pay  the  next  semiannual 
instalment  of  interest  to  the  public  creditors 
in  specie  or  its  equivalent  without  charging 
any  premium  therefore,  cited. 

S.  C,        745,753,757,759' 
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XXI.  Mills. 

58.  Ch.  235,  p.  255  of  2  R.  C.  conceminer 
mills,  cited. 

Muire  &c.  v.  Smith,  458 

59.  Same  chapter,  §  1,  p.  225,  declaring-  who 
may  apply  for  leave  to  erect  mill  and  dam, 
and  to  whom  notice  of  the  application  may 
be  given,  construed. 

Pitzer  v.  Williams,  241 

60.  Same  chapter,  §  9,  p.  228,  saving  prose* 
cutions  and  private  actions  except  for  inju- 
ries actually  foreseen  and  estimated  upoa  the 
inquest  in  a  mill  case,  cited.        S.  C,        249 

XXII.  Ferries. 

61.  Ch.  238,  §  1,  p.  261  of  2  R.  C.  concern- 
ing' inquest  on  application  for  the  establish- 
ment of  a  ferry,  construed. 

Muire  &c.  v.  Smith,  458 

62.  Same  chapter,  §  1,  2,  authorizing  county 
court  to  establish  ferry  where  applicant  owns 
the  land  on  both  sides  of  the  watercourse  or 
on  one  side  only,  cited. 

Patrick  v.  RufFner,  218 

XXIII.  Repealing  statutes. 

63.  Various  penal  statutes  containing  ex- 
press clauses  of  repeal,  cited. 

Pitman  v.  Commonwealth,  814 

SUBMISSION. 

What  submission  is  binding  and  entitles  to 
specific  execution  of  the  award.  See  Award 
No.  1,  and 

Boyd's  heirs  v,  Magruder's  heirs,         761 

SUPERSEDEAS. 

To  what  proceeding  a  supersedeas  lies. 
An  executorial  account  being  settled  by 
commissioners  under  an  order  of  the 
896      court  of  probate,  some  of  the  'legatees 
file  exceptions  to  the  account,  and  the 
court  overrules  the  same,  orders  the  account 
to  be  recorded,  and  adjudges  the  exceptors 
to  pay  the  executor's  costs :  held^  this  is  a 
final  proceeding  or  order,  within  the  mean- 
ing of  the  act  in  Sess.  Acts  of  1830-31  ch.  11, 
§  30,   p.  50,  Suppl.   to  Rev.    Code  p.  145,  to 
which,    on    the  petition  of   the    exceptors, 
a  supersedeas   may  be    awarded.      Accord. 
Triplett's  ex*ors  v,  Jameson,  2  Munf.  242. 
Farneyhough's  ex'ors  v,   Dickerson 
&c. ,  582 

SURETIES. 

See  Principal  and  surety. 

TAXES. 

Invalidity  of  patent  for  land  settled  thirty 
years,  on  which  taxes  have  been  paid  within 
that  time.    See  Patient  No.  1,  2,  and 

Tichanal  v.  Roe,  288 

TRESPASS. 

What  trespass  is  no  misdemeanour. 
A  party  in  actual  and  peaceable  possession 
of  land,  which  he  claims  as  his  own,  encloses 
it  with  a  fence.  About  four  years  afterwards 
another  person,  who  claims  the  same  land 
and  has  a  better  title  to  it,  forcibly  pulls 
down  and  removes  the  fence :  held,  this  is 
not  a  trespass  for  which  a  prosecution  can  be 
sustained  under  the  statute  of  February  14, 
1823,  Acts  of  1822-3,  ch.  24,  {  1. 

Campbell  &c.  v.  Commonwealth,  791 


TRUSTS  AND  TRUSTEES, 

I.  Mortgages  and  deeds  of  trust. 

1.  See  title  Mortgages  and  trusts. 

II.  Husband  trustee  for  wife. 

2.  When  the  husband  is  a  mere  trustee  for 
the  wife,  acquiring  no  individual  interrst  in 
her  personalty.  See  Husband  and  wife  No. 
1,  and 

Matthews  &.  co.  v.  Woodson  Ac,  6Q1 

III.  Principal  and  agent. 

3.  What  purchase  by  agent  from  principal 
will  be  set  aside.  See  Principal  and  agent 
No.  2, 3,  and 

Buckles  V,  Lafferty's  legatees,  292 

IV.   Equitable  relief  to  cestui  que  trust  of 
bond  secured  by  trust  deed. 

4.  A  testator  having  authorized  a  tract  of 
land  to  be  sold  and  the  money  put  at  interest 
for  the  benefit  of  his  children,  his  executor 
sold  the  land  and  took  a  bond  (secured  by  a 
deed  of  trust)  to  be  paid  the  21st  of  August 
1820,  with  interest  from  the  25th  of  December 
1817.  On  the  30th  of  October  1820,  the  exec- 
utor received  of  the  purchaser  a  sum  of 
money,  to  be  applied  to  the  credit  of  the 
principal.  The  purchaser  having  sold  part 
of  the  land  and  taken  from  his  vendee  four 
bonds,  one  payable  the  16th  of  April  1821, 
and  the  others  on  the  25th  of  December  in 
the  years  1821, 1822  and  1823,  the  executor, 
on  the  21st  of  January  1822,  took  an  assign- 
ment of  those  bonds  and  of  a  deed  of  trust 
securing  the  same,  and  gave  a  receipt  stating 
that  they  were  to  be  credited  in  part  of  the 
principal  at  the  dates  at  which  those  bonds 
were  due.  In  June  1823,  the  purchaser  in- 
joined  the  executor  from  selling- under  his 
deed  of  trust,  upon  the  ground  of  a  defect  of 
title  to  two  parcels  of  the  land,  one  of  16,^, 
the  other  of  100  acres,  part  of  which  last  par- 
cel being  inc^ded  in  the  sale  to  the  snbven- 
dee,  the  alleged  defect  of  title  was  made  the 
ground  also  of  injunction  by  him.  In  1835, 
the  injunction  of  the  first  purchaser  was 
perpetuated  as  to  the  price  of  the  16>^  acres, 
and  dissolved  as  to  the  residue,  so  far  as  it 
remained  unpaid.  The  executor  having  in 
the  mean  time  removed  from  the  common- 
wealth, a  bill  was  thereupon  filed  by  some  of 
the  legatees,  against  the  purchaser,  the  trus- 
tee in  his  deed  of  trust,  the  executor,  and 
another  legatee,  to  ascertain  the  balance 
due.  The  bill  averred,  that  many  years 
since,  the  bond  payable  to  the  executor  was 
transferred  to  the  legatee  defendant,  to  col- 
lect for  himself  and  the  others  interested, 
and  he  had  removed  from  the  state ;  that 
the  complainants  do  not  know  where  the 
bond  is,  or  whether  it  is  lost  or  destroyed ; 
and  that  the  trustee  declines  to  advertise  or 
sell,  for  want  of  the  bond.  As  to  all  the  de- 
fendants except  the  purchaser,  the  bill  was 
taken  for  confessed :  heldy  1.  Ekjuity  has 
jurisdiction  ;  on  the  ground  that  the  legatees, 

though  entitled  to  the  balance  dne 
897  from  the  'purchaser,  are  mere  benefi- 
ciaries, having  no  legal  right  which 
they  could  assert  at  law;  and  also  on  the 
ground  that,  the  case  being  one  in  which  it 
would  have  been  improper  for  the  trustee  to 
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sell  until  some  proceeding  was  had  to  ascer- 
tain the  amount  due,  the  creditors  had  a  right 
to  come  into  equity  to  have  the  amount  as- 
certained. 2.  The  purchaser,  having  in  his 
hands  evidence  of  all  the  payments  alleged 
by  him,  has  no  right  to  require  that  the  bond 
shall  be  produced  before  an  account  is  stated. 
3.  The  payments  which  the  executor  agreed 
should  be  credited  against  the  principal 
must  be  so  applied  ;  the  case  not  being  taken 
out  of  the  influence  of  the  principle  laid 
down  in  Pindall's  ex'x  &c,  v.  The  Bank  of 
Marietta,  10  Leigh  484,  by  the  circumstance 
that  the  party  who  so  agreed  was  a  fiduciary, 
nor  by  any  of  the  other  circumstances  be- 
fore mentioned. 

Miller  v.  Trevilians  &  others,  1 

USURY. 

Weight  of  answer  denying  usury,  where 
bill  disclaims  t>enefit  of  discovery.  See  An- 
swer No.  3,  and 

Thornton  v.  Gordon  &c.,  719 

VENDOR  AND  VENDEE. 
See  references  under  title  Sale. 

WARD. 
See  Guardian  and  ward. 

WARRANTY. 

Concerning  the  effect  of  a  general  war- 
ranty in  deed  conveying  land,  see  Elegit  No. 
1,    and 

Findlay  v,  Toncray,  374 

WIDOW. 
I.  Rights  against  husband's  assignee. 

1.  Concerning  rights  of  wife  surviving  the 
coverture  against  husband's  assignee  of  her 
personalty,  see  Husband  and  wife  No.  3,  4,  5, 
6, 7,  and 

Browning  v,  Headley,  340,  341 

II.  Right  as  dowress. 

2.  See  title  Dower,  and 

Wilson  &c.  V.  Davisson,  384 

Macaulay's  ez'or  v.   Dismal  swamp 

land  CO.,  507 

Shirley    v.    Mutual    Assurance    so- 
ciety, 70S 

III.  Rights  as  distributee. 

3.  A  testator  dies  possessed  of  slaves,  to 
a  third  of  which  his  widow,  who  renounces 
his  will,  is  entitled  during  her  life.  In  a 
settlement  of  the  executorship  account  after 
the  death  of  the  executor,  and  after  the 
widow's  death,  it  appears  by  the  appraise- 
ment that  the  slaves  were  seven  in  number. 
Two  were  specifically  bequeathed  by  the 
testator,  and  the  presumption  is  that  they 
were  delivered  over  to  the  legatees.  Two 
were  sold  under  execution  of  a  creditor  of 
the  testator,  before  the  executor  had  other 
assets  in  hand  to  pay  the  execution,  and  were 
purchased  by  the  executor  at  the  sheriff's 
sale.  And  two  others  were  sold  by  the  exec- 
utor, though  the  payment  of  debts  did  not  re- 
quire the  sale  of  them  if  the  widow  had  paid 
up  a  sum  of  792  dollars  48  cents,  due  from 
her  for  purchases  of  the  testator's  goods. 
When  or  for  what  prices  these  two  were 
sold,  did  not  appear.    The  record  furnished 


no  information  of  the  disposition  of  the 
seventh  slave  ;  but  the  probability  is  that  he 
was  old  and  of  little  or  no  value:  held,  the 
charge  for  the  widow's  interest  in  the 
slaves,  instead  of  being  measured  by  their 
estimated  hires,  should  be  an  annual  sum 
from  the  death  of  her  husband  until  her 
death,  equal  to  the  annual  interest  of  one 
third  of  the  gross  amount  of  the  sales  or  the 
value  of  the  slaves :  dissentiente  Baldwin, 
J.,  who  was  of  opinion  that  the  widow  was 
entitled  to  credit  for  one  third  annually  of 
the  estimated  hires. 

Hickerson's  adm'r  v»  Helm,  629 

WIGGLESWORTH'S  TABLE. 

Professor  Wigglesworth's    table    of  lon- 
gevity referred  to. 

Wilson  &c.  V,  Davisson,  384,  403 

WILFUL  TRESPASS. 
See  Trespass,  and 

Campbell  &c.  v.  Commonwealth.    791 
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♦WILL. 


I.  Nuncupative  will. 

1.  Concerning  the  validity  nuncupative 
will,  and  how  the  same  may  be  impeached 
after  probate,  see  Nuncupative  will  No.  1,  2, 
3,  4,  and 

Page  &c.  V,  Page,  424,  S 

II.  Revocation. 

2.  What  is  not  an  implied  revocation  of 
will. 

Savage  &c.  v.  Mears  &  wife,  570 

III.  Construction  and  effect  of  will. 

3.  See  Nuncupative  will  No.  5,  and 

Page  &c.  V.  Page,  425 

4.  A  testator,  by  his  will,  after  directing 
that  in  the  first  place  all  his  just  debts  shall 
be  paid,  devises  and  bequeaths  to  his  wife, 
during  her  life,  his  plantation,  all  his  stock 
and  furniture,  and  six  slaves  by  name ;  and 
then,  after  various  specific  devises  and  lega- 
cies to  his  children,  directs  as  follows:  *' I 
desire  that  my  wife  will,  as  soon  as  conven- 
ient after  my  decease,  purchase  and  deliver 
to  my  granddaughter  C.  C.  a  negro  girl  of 
about  £50,  price,  which  I  give  to  my  said 
granddaughter  and  her  heirs."  The  wife  is 
also  named  executrix.  She  qualifies  as  such, 
giving  a  bond  with  sureties  ;  and  the  whole 
personal  estate,  other  than  specific  legacies, 
is  exhausted  in  payment  of  the  debts.  The 
widow  having  accepted  the  property  given 
her  by  the  will,  and  taken  possession  of  the 
whole  of  it,  held,  she  is  liable  personally  as 
legatee,  not  as  executrix,  for  the  payment  of 
the  legacy  to  the  granddaughter,  and  the 
sureties  in  her  executorial  bond  are  nowise 
responsible  for  the  same. 

Arrington  v,  Cheatham  &  wife,  492 

5.  A  testator  having  six  children,  four  the 
issue  of  a  deceased  wife,  and  two  the  issue  of 
his  present  wife,  devises  to  his  two  sons  each 
a  tract  of  land  described  by  metes  and 
bounds,  directs  that  all  his  other  lands  shall 
be  equally  divided  among  his  four  daughters 
and  their  heirs,  and  then  devises  and  be- 
queaths as  follows :  '*  My  will  is  that  my 
negroes  be  apportioned  equally  amongst  my 
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six  children,  under  the  following'  regulation, 
to  say,  that  the  one  third  thereof  which  shall 
be  allotted  to  tnj  wife  a^  her  dower  shtill  be 
the  full  part  of  the  two  children  I  had  by  her, 
and  also  that  the  several  negroes  I  have  from 
time  to  time  furnished  any  of  my  children  be 
their  right,  but  that  they  shall  be  each  ap- 
praised and  accounted  for  in  their  part  of  the 
division  of  my  slaves.  Lastly,  I  desire  that 
all  the  residue  of  my  estate  not  before  spe- 
cifically given  be  equally  divided  amongst 
my  aforesaid  six  children. "  The  will  is  made 
the  31st  of  December  1792,  and  the  testator 
dies  in  1794,  prior  to  the  28th  of  October ; 
between  which  periods,  to  wit,  in  November 
1793,  a  third  child  of  the  testator  by  his  second 
wife  is  born  :  h^ld,  1.  According  to  the  au- 
thority of  Yerby  v.  Yerby,  3  Call  334,  the 
birth  of  such  third  child  was  not  a  revocation 
of  the  will.  2.  As  the  will  wss  published, 
and  the  testator  died,  before  the  passage  of 
the  act  of  1794  providing  for  pretermitted 
children,  the  case  does  not  fall  within  the 
operation  of  that  statute.  3.  Upon  the  true 
construction  of  the  will,  the  afterborn  child 
has  no  claim  to  share  in  the  division  of  the 
dower  slaves  after  the  death  of  the  widow. 

Savage  &c.  v.  Mears  &  wife,  570 

6.  What  issue  of  freed  woman  is  not  enti- 
tled to  freedom.  The  decision  in  Maria  and 
others  v.  Surbaugh,  2Rand.  228,  still  adhered 
to. 

KUis  V,  Jenny  and  others,  597 

WITNESS. 

Competency. 

1.  In  an  action  brought  by  keepers  of  a 
boarding  school  against  a  guardian,  for  board 
tuition,  and  other  necessaries  furnished  to 
the  ward,  the  administrator  of  a  previous 
guardian  is  a  competent  witness  for  the  plain- 
tiffs. 

Young  V.  Wame  Ac,  420 

2.  On  the  trial  of  an  indictment  for  perjury, 
the  commonwealth  offers  as  a  witness  a  per- 
son against  whom  a  civil  action  is  pending, 
wherein  the  defendant  in  the  indictment  has 
been  summoned  as  a  witness  for  the  opposite 
party :  h^ld,  the  witness  so  offered  for  the 
commonwealth  has  no  such  interest  in  the 
prosecution  as  renders  him  incompetent  *  to 
testify. 

Commonwealth  v.  Hart,  819 

3.  On  a  trial  for  forgery,  the  party  whose 
signature  is  alleged  to  be  forged  need  not 
be  called  as  a  witness  for  the  prosecution. 
See  f^orgery  No.  2,  and 

Foulkes  V,  Commonwealth,  836 

899  ^WOODLAND. 

Right  to  dower  in  woodland  incapa- 
ble of  cultivation.     See  Dower  No.  3,  and 
Macaulay's  ex'or  v.  Dismal  swamp 
land  CO. ,  507 

WRIT  OF  RIGHT. 

I.  Matter  of  abatement. 
1.  Within   what  time  the  plea  of  several 
tenancy  should  be  pleaded  in  a  writ  of  right. 
Walkers  v,  Boaz  &c. ,  485 


2.  Upor  a  writ  of  right  by  three  demand^ 
ants,  it  appears  at  the  trial  of  the  miae, 
that  the  tenement  demanded  descended  to 
the  demandants  and  their  two  infa.nt 
brothers  from  their  mother,  and  that  tho^e 
two  infants  successively  died  without  issue, 
and  were  survived  by  their  father  as  well 
as  by  the  demandants :  hfld,  1.  That  npoo 
the  death  of  the  infant  who  first  died, 
his  share  of  the  tenement  descended  to 
his  four  brothers,  without  regards  to  the 
father ;  and  upon  the  death  of  the  other 
infant,  the  share  which  he  derived  by  de- 
scent from  the  mother  passed  in  like 
manner  to  the  three  brothers,  but  the  share 
which  he  derived  by  descent  from  his 
brother  (l-4th  of  l-5th)  descended  to  bis 
father.  2.  That  according  to  the  principles 
established  in  Garrard  &c.  v  Henry  Stc.^  6 
Rand.  110,  and  Linton  and  others  v,  Bartly 
and  others,  9  Leigh  444,  the  fact  of  the 
father's  having  so  become  interested  as 
tenant  in  common  with  the  demandants 
(not  having  been  pleaded  in  abatement) 
cannot  prevent  the  demandants  from  recov- 
ering so  much  of  the  tenement  as  they 
shew  title  to,  namely,  all  except  that  fourth 
of  a  iiftb.  S.  C,         485 

II.  Seisin  of  demandant. 

3.  The  decision  in  Green  v.  Watkins,  7 
Wheat.  27,  that  in  a  writ  of  right,  where 
the  demandant  shews  no  seisin  by  a  pedis 
positio,  but  relies  wholly  on  a  constructive 
seisin  by  virtue  of  a  patent  of  the  land  as 
vacant  land,  it  is  competent  for  the  tenants 
to  disprove  that  constructive  seisin  by  shew- 
ing that  the  state  had  previously  g^rantcd 
the  same  land  to  other  persons,  with  whom 
the  tenants  claim  no  privity,  approved  and 
acted  on. 

Dawson  v.  Watkins,  259 

4.  The  demandant  in  a  writ  of  right 
claims  the  land  (of  which  the  tenant  is  in 
possession)  under  a  patent  bearing  date  the 
17th  of  June  1786,  and  the  tenant  disproves 
the  constructive  seisin  of  the  demandant, 
by  shewing  a  patent  for  a  large  tract  em- 
bracing the  same  land,  which  issued  as 
early  as  ihe  first  of  December  1773.  Where- 
upon the  demandant,  to  establish  a  seisin 
in  deed  by  a  pedis  positio,  proves  that  the 
patentee  under  whom  he  claims  came,  in 
1824  or  1825,  to  the  county  in  which  the 
land  lies,  and  employed  an  agent  to  enter 
upon  and  survey  the  said  land  and  various 
others  tracts  in  the  same  county  ;  that  the 
said  agent  procured  a  surveyor  and  chain 
carriers  immediately  thereafter,  who  went 
upon  the  land  in  questions,  and  surveyed 
and  re-marked  the  same  for  the  patentee : 
held,  these  facts  are  not  sufficient  to  author- 
ize a  jury  to  find  a  seisin  in  the  demandant. 
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III.  Setting  aside  nonsuit. 

5.  In  what  case  nonsuit  in  writ  of  rig^fats 
will  be  set  aside.     See  Nonsuit,  and 
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